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PREFATORY REMARKS 

As mentioned in the prefatory remarks of Volume l 
of the Audit Report on Revenue Receipts of the 
Union Government, the results of a.udit of receipts 
under Direct Taxes are presented in this separate 
volume. The Rep·ort is arranged in the following 
order:-

( i) Chapter l sets out statistical information and 
reviews on Functioning of Institution of 
Commissioners of Income-tax (Recovery) , 
Disposal of immovable properties attached 
towards tax recovery, Acquisition of immov
able properties and Outstandin2 audit 
objections. 

(ii) Chapter 2 mentions the r~sults of audit of 
Corporation Tax and Surtax. 

( iii ) Chapter 3 deals, similarly, with the points 
that arose m the audit of Income-tax 
receipts. 

(iv) Chapter 4 relates to Wealth-tax, Gift-tax 
and Estate-Duty. 

The points brought out in this Report are those 
which have come to notice during the course of test 
audit 

(v) 
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CHAPTER I 

GENERAL 

1.0 I Receipts under various Direct Taxes 

The tot;il proceeds from Direct Taxes for the year 
1984-85 amounted to Rs. 4,797.33 crores out of 
which a sum of R s. J ,25 l .67 crores was assigned to 
the State~. T b.e figmes for the three years 1982-83, 
1983-84 and J 984-85 are given below :-

1982-83 

020 Corpora tion Tax 2, 184 .51 
021 Taxes on Income other 

than Corpora tion Tax 1,569. 72 
023 Hotel Receipts Tax 0 .07 
024 Interest Tax 265 .47 
028 Other Taxes on Income 

and Expenditure ;· 
031 E.state Duty 20 .38 
032 Taxes on Wealth 90.37 
033 Gift Tax 7.71 

Gross Total 4,138.23 

@The actual amount is Rs. 25,200. 
£The actual amount is Rs. 30, 734. 
t The actual amount is Rs. 31,733. 
$The actual amount is Rs. 36,163. 
••The actual amount is Rs/ 48,880. 

(In crores of rupees) 

1983-84 1984-85 

2,492 . 73 2,555.89 

1,699.13 1,927 . 75 
@ £ 

177. 91 170.88 

~ •• 
26.46 24.37 
93.31 107.58 

8.84 10.86 

4,498.38 4,797.33 

Less share of net proceeds assigrred to the State : 

(In crores of rupees) 

J 982-83 1983-84 1984-85 

Income-tax l ,131.77 1,171. 64 1,231 .47 
Estate Duty 15.98 16 .57 20.20 
H otel Receipts Tax 
Total 1,147.75 1,188 .21 . 1,251.67 
Net Receipts 2;990.48 3,310.1 7 3,545 .66 

The gross receipts under Direct Taxes during 
1984-85 went up by Rs. 298.95 crores when com
pared ~ith the r~ceipt s during 1983-84 as against an 
increase of Rs. 360.15 crores in 1983-84 over those 
for 1982-83. Receipts under C~rporation Tax and 
Surtax registered an increase of Rs. 63.16 crores while 
receipts under 'Taxes on Income other than Corpora
tion Tax'' accounted for an increase of Rs. 228 .62 
crores. 

1.02 Variations between budget estimates and actuaJs 

(i) The actuals for the year 1984-85 under the 
M ajor heads 02 l-Taxcs on Income other than Cor
poration Tax. 031-Estate Duty, 032- Taxes OO' 

Wealth and 033- Gift Tax exceeded the budget esti
mates. 

The figures for the years from 1980-8 1 to l 984-85 
under the var ious heads arc given ~Jmv :-

Ycnr Budget A..:tu1!s Vari .Hion Percent
age of 
v:i ria-
1ion 

estimate::. 

2 

020-CorporatiOD Ta..'\ 

1980-81 1.5 15. 0) 
1981-82 I .69J.OJ 
1982-SJ 2,38 ~ .0) 
1983-84 2,362.00 
1984-85 2,568. 00 

021-Taxes on Income other 
than Corporation Ta.x 

1980-8J 
1981-82 
1982-83 
1983-84 
1984-85 

024-Interest Tax 

1982-83 
1983-84 
1984-85 

031-Estate Duty 

1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

1,426. 00 
•1,444.00 
1,562. 75 
1,669.60 
l,746 .00 

220.00 
156.00 
190.00 

13. 00 . 
15. 00 
17 .00 
19.00 
20 .00 

032-Taxes oo Wealth 

1980-81 65.00 
1981-82 66.00 
1982-83 80.00 
1983-84 90.00 
1984-85 97.00 

033-Glft Tax 

1980-81 6.25 
1981-82 6.25 
1982-83 6.75 
1983-84 8.50 
1984-85 8.50 

J 5 

c '.1 vo. ·; n:· ru,>.:es) 

I i7 I .. Ji (- I ~7. ·; - l.O~ 
%!J.~)<.) 27:J. 9J !6.56 

~. I S ~ .5 1 (-)197.49 (- )8.29 
2,492 . 73 130. 73 5.54 
:.:,555.89 (- )12 . 11 (-)0.47 

1,439.93 13. 93 0 .98 
1,475.50 31. 50 2 .18 
1,569. 72 6.97 0.45 
1,699 .13 29.5J l. 75 
1,927 . 75 18 l. 75 10.41 

265.47 45.47 20.67 
177.91 21 .91 14.04 
170.88 (- )19 . 12 (-)10.06 

16 .23 3.23 24. 85 
20 .31 5.31 35.40 
20.38 3.38 19.88 
26.46 7.46 39 .26 
24.37 4 .37 21 . 85 

67.37 2. 37 3 .65 
78 . 12 12.12 18.36 
90.37 10.37 12.96 
93 .31 3.31 3.67 

107 .58 10.58 10 .91 

6.51 0.26 4.1 6 
7 . 74 1.49 23.84 
7. 71 0 .96 14 .22. 
8.84 0.34 4.00 

10 .86 2.36 27 .76 

•Fiiiures have been revised and confirmed by Ministry of 
Finance. 



(ii) The details of variations under the heads sub
ordinate to the Major Heads 020 and 021 for the year 
1984-85 are given below :-

Dud get 
estimate<> 

2 

020-Corporation Tax 
(i) Income-tax on 

companies 2,492.00 
(ii) Surtax 67 .00 
(iii) Receipts awaiting 

transfer to other 
minor beads 

(iv) Other receipts 9 .00 

Tola! 2,568.00 

021-Taxes on Income 
other than 
Corporation_ Tax 

(i) Income-tax J ,521 . 00 

(ii) Surcharge 21 I .00 

(iii) Receipts awaiting 
transfer to other 
minor beads 

(iv) Other receipts 14.00 

(v) Deduct Share of 
proceeds assigned 
to States . 1,186.52 

Total 559.48 

(In crores of rupees) 

Actuals Increase Percent-
(+ )/ age of 

shortfall variation 
(- ) 

3 4 5 

2,490.46 (-)1.54 (-)0.06 
54 .90 (-)12.10 (-)18.06 

(-)1.55 (-)1 .55 

12.08 3 .08 34.22 

2,555.89 (-)12.11 (-)0.47 

1,736.86 21 5.86 14.19 
166 .76 (-)44.24 (-)20.97 

4 .91 4.91 

19.22 5. 22 37 .29 

J,231.47 44.95 3.79 

696.28 136.80 24.45 

1.03 Analysis of collections 

Under the provisions of the Income-tax Act, 1961, 
income-tax is chargeable for any assessment year in 
respect of the total income of the previous year at the 
rat~s prescribed in the annual Finance Act. The Act, 
however, provides for pre-assessment collection oy 
way of deduction of tax at source, advance tax and 
payment of tax on self-assessment. The post-assess
ment collection is of residuary taxes not so paid. 

(i) The break-up of total collections of Corpora
tion-ta..-.., Surtax and Taxes on Income other than 
Corporat~on-tax by pre-assessment and post-assess
ment, during the year 1984-85*, as furnished by the 
Ministry of Finance, is as under ;-

I. D eduction at Source 

Amount 
(In crores of rupees) 

l.100.26 
2. Advance tax 2,607. 81£ 
3. Self-assessment 270.10 
4. Regular assessment 302.84 

Besides, the Ministry of Finance have intimated 
tax collection of R s. 810.40* crores representing sur
charge, surtax, -other Receipts and Receipts awaiting 
Transfer and Refunds of Rs. 593.77* crorcs. - - - -

•Figures furnished by Ministry of Finance are provisional. 
£The i:lisctepancy in figures with those shown under sub-para 

(iii)(2) is under verification by Ministry of Finance. 

2 

(it) "'The detajls of deduction :it source undc: r 
broad cat~gories arc as under :-

1. Salaries 

AmoWlt 
(fn crore-~ of rupees) 

333 .48 

2. Interest on securities 

3. Dividends 

4. l ntercst other than interest ou securities 

5. Payment to contractors and sub·contractors 

6. Other items 

258.43 

93.41 

84.93 

174 .65 

155.36 

(iii) Advance Tax-Tax payable and collected by 
way of advance.--tax during the year 1984-85 is as 
under :-

Amount 

(ln crores of rupees) 

I. Tax payable by way of advanco tax 
as per statements received, self-estima
tes or revised estimates filed and 
notices issued 

2. Tax collected out of (!))above 

3. Arrears out of (I) above on 31 March 1985 

2857. 55 

2413.83£ 

443 .72 

•Figures furnished by Ministry of Finance are provisional. 

£The discrepancy in figures with those shown under sub-para 

(i)(2) is UJ1der verification by Ministry of Fiaance. 

1.04 Cost of collection 

(i) The expenditure incurred during the year 
1984-85 in collecting Corporation-tax and Taxes 0 11 

Income other than Corporation-tax, together with tl1e 
correspondirrg figures for the preceding three years 
is as under :-

020-Corporation ] ax 

1981-82 

1982-83 

1983-84 

1984-85 

021-Taxes on Income other 
tban Corporation Tax 

1981-82 

1982-83 

1983-!54 

1984-BS 

Gross 
collection 

Expendi
ture on 
collection 

(In er ores.of rupees) 

1,969.96 

2,1 84. 51 

2,492. 73 

2,555.89 

1.475.50 

1,569.72 

l,699 .13 

1,927. 75 

7. 6-l 

9. 02 

10 .37 

1l.54" . 

53. 48 

63. l 7 

72.60 

80. 81 
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(ii) The expenditure incurred during the year 1984-85 
in collecting other direct taxes, i.e., Taxes on Wealth, 
Gift-tax and Estate Duty, together with the corres
poncling figw·es for the preceding three year.; is as 
under :--

031- Estate Duty 

1981-82 

1982-83 

1983-84 

1984-85 

031- Texes on Wealth 
1981-82 

1982-83 

1983-84 

1984-85 

033-Gift Ta x 

1981-82 

1982-83 

1983-84 

1984-85 

1.05 N umber of assessees 

(i) 111co111e Tax 

Gross Expenditure 
collection on . 

collection 

(Ju crores of rupees) 

20.31 

20.38 

26.46 

24.37 

78. 12 

90.37 

93.3 1 

107.58 

7. 74 

7. 71 

::l.84 

10 .86 

1.36 

l. 60 

1.8-l 

2.04 

4.75 

5.62 

6.45 

7 . 18 

0. 68 

0.80 

0.92 

1.03 

Under the provisions o.f the Income-tax Act, 1961, 
tax is chargeable on the total income of the previous 
year of every person. The tenn 'perso~1' includes an 
individual, a Hindu undivided family, a company, a 
firm , an association of persons, or a body of indivi
duals, a local authority and an artificial juridical 
persou. 

Judividuals 

(i) Below taxable limit 9, ~8.879 

(ii) Above taxa ble limit but upto R~. !5,000 17,25,692 

{iii) Rs. 25,001 to Rs. 50,000 7,39,339 

(iv) Rs. 50,001 to Rs. l ,00,000 2,15,878 

(v) Rs. 1,00,001 to Rs. 5,00,000 25,922 

(vi) Above Rs. 5,00,000 928 

Total 36,46,638 

For the assessment year 1984-85, no income-tax 
was payable on a total income not exceeding 
Rs. 15,000 except in the case of specified Hindu un
divided family. registered firms, co-operative society, 
local authority and company where a lower limit is 
applicable. 

(a) The total nwnber of assessccs iu the books ot 
the department was 49,37,657 as on 3 1 March 1985 
as against 49,32,094 as on 31 March 1984. The 
break-up of the assessees on the said two dates was 
as under :-

As on As on 
31 March 31 March 

1984 1985 

Iudividuals 36,38,075 36,46,638 

Hindu undivided families 2,72,707 2,60,084 

Firms 8,54,860 8,74,912 

Companies 52,951 58,478 

Otl1ers J, 13,501 97,545 

Total 49,32,094 49,37,657 

(b) The number oE trust assessees in the books ol 
the department as on 31 March 1984 and 31 March 
1985 included under "others" in sub-para (a) above 
were as follows:-

Asoo As on 
31 March 31 March 

1984• 1985 

(i) Public Charitable trusts 39,847 42,883 

{ ii) Discretionary trusts 11,687 15,5 93 

Total 51,534 58,476 

( c) T he following table indicates the break-up 
of assessees according to slabs of income :-

Hindu Firms Companies Others Tota! 
w1divided 
families 

73,735 J ,35,451 27,463 44,992 12,20,520 

1,14,650 3,10,765 13,506 26,065 21,90,678 

52,893 2,4 1,970 5,360 13,974 10,53,536 

15,952 1,39,493 4,601 7,441 3,83,365 

2,767 45,341 3,953 4,904 82,887 

47 l ,892 3,595 J69 G,611 
---- - --

2,60,084 S,7~.91 :! 58,478 97,545 49,37,657 
- - ------- ----



(ti) Wealth Tax . 

Under the Wealth-tax Act, 1957, wealth-tax is 
levied for every assessment year in respect of the net 
wealth on the corresponding valuation date of eyery 
individual and Hindu undivided family according to 
the rates sp..:cificd in the Schedule to the Act. No 
wealth-lax is levied on companies with effect from 
1 April 1960. However, levy of wealth-lax com
panies has been reviv!'!d in a Umited way with effect 
from l April 1984. 

For the ass~ssmcnt year 1984-85 no wealth-tax was 
payable where the net wealth is less than Rs. 1.50 
lakhs. 

The number of wealth-tax assessees in the books of 
the department as ·on 31 March 1984 and 31 March 
1985 were as follows :-

As on As on 
31 March 3J March 

1984 1985 

Individuals 3,80,289 4,29,976 

Hindu undivided families 56,832 66,359 

O thers 14 4,727 

Total 4,37,135 5,0J ,062 

(iii ) Gift Tax 

Under the provisions of the Gift-tax Act, l 958, 
gift-tax is lcvicJ according to the rates specified in 
the Schedule for every asses~rnent year in respect of 
gifts of movable or immovable properties mad>! by 
a person to anoil?er person (including H indu undivi
ded family or a company or an association of persons 
or body of individuals whether incorporated or not) 
duri11g the previous ·year. 

During the assessment year 1984-85, no gift-tax 
was payable where the value of taxable gifts did not 
exceed Rs. 5,000. 

The number of gift-tax assessment cases for the 
years 1983-84 and 1984-85 were as follows:-

1983-84 

1984-85 

( iv) Estate Duty 

65,966 

·77,015 

Under the provisions of the Estate Duty Act, l 953, 
in the case of every person dying after 15 October 
1953, estate duty at rates fixed in accordance with 
Section 35 of the Act is levied upon the principal 
value of the estate comprised of alJ property settled 
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or not settled including agricultural land and which 
passes on the death. 

During the assessment year 1984-85, no estate duty 
was chargeable where the principal value of the estate 
p·assing on death, did not exceed Rs. 1,50,000. 

The nwnber of estate duty assessment cases for 
the years 1983-84 and 1984-85 were as follows:-

1983-84 

1984-85 

1.06 Public Sector Undertrucings* 

(I) No. of Public undertakings (in
cluding nationalised banks) out 
of the company assessees, asses
sed to tax during the financial 

Central 
Govt. 
undertak-
ings 

35,892 

36,133 

State 
Govt. 
undertak

ings 

year 1984-85 160 456 

(2) Tax paid by these undertakings 
during the linancial year 1984-85 

(i) Advance tax 

(ii) Self-assessment tax 

(iii) Regular tax paid in 1984-85 
out of arrear and current 
demands 

(iv) Surtax 

(v) Interest tax 

Total 

(l.n cro,:es of rupeiS) 

1,005.43 30.16 

12.36 2. :1 

100.85 3. 63 

16.0 1 3.44 

66.52 0 .89 
-----

1, 201 . 17 40.43 

*Provisional figures intimated by Ministry of Finance in iheir · 
le tter da ted 14-1-86 have becu adopted as the 1evised, final 
figures seut i;1 their Je tter dated ~i - 1-86 were n~ t C(,tnparab le 
and were uader reconcili:it icn by Ministry of Finance. 

1.07 Foreign company asse5"1!ees** · 

( 1 ) Cases where returns had been filed for the 
assessment year 1984-85 and assessments complete<l 
as on 31 March 1985 :-

(i) Number of foreign companies 

(ii) Income returned 

(iii) Income assessed 

(iv) Gross demand 

(v) Demand outstanding out of (iVJ 
above as on 31 March 1985 

(vi) Tax paid upto 31 March l 985 
(iv-v) 

Nwnber Amount 
(In crores of rupees) 

157 

42 . 10 

55.50 

34.44 

0.26 

34 . 18 

• *Figures furnished by Ministry of Fioance are provisional. 

• 
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(2) Ca.;es v1bere returns had been filed for the 
assessment year 1984-85 bpt assessme nts were pend
ing as on 31 March 1985 :-

Number Amount 
(In crores of rupees) 

(i) Number of foreign companies 

(ii) fncome returned 

(iii) Gross demand being tax due 
on income returned 

( iv) Demand outstanding out of 
(iii) as on 31 March 1985 

(v) Tax paid upto 31 March, 1985 
(iii-iv) 

Fin11nciul Yc11r Number of 
assessments 
for d isposal 

1980-81 65,91,1 80 

1981-82 -72,08,405 

1982-83 70,15,368 

1983-84 68,92,824 

1984-85 66,44,955 

217 

( b) Categoi;y-wise break-up of the total 
of assessments completed during the years 
and 1984-85 was as under:-

1983-84 

Scrutiny assessments 9,71,654 

Summary ·assessments 38,40,167 

Total 48,11 ,821 • 

55'. 44 

28.29 

0.04 

28 .25 

Out of 
current 

18,12,511 

20,05,194 

20,19,664 

23,47,201 

30,31,952 

nwnber 
1983-84 

1984-85 

ll ,13,525 

42,75,692 

53,89,217 

( c) Status-wise break-up of income-tax assess
ments completed during the years 1983-84 an l 984-
85 was as under :-

1983-84 1984-85 

(i) lndividuals 36,55,895 40,79,453 

(ii) Hindu undivided families 2,42,879 2,86,017 

(jjj) Firms 7,84,887 8,79,65 l 

(iv) Companies 51,923 64,059 

(v) Association of persons, etc. 88,208 80,037 

Tota l 48,23,792* 53,89,217 

*Discrepancy in the figures is still under reconciliation by. 
Min istry of Finance. 
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( 3) C ases wlic:re no retun1s had ~en filed for the 
assessment year l 984-85 as on 3 l M arch J 985 : 

No. of foreign companies 162 

1.08 Arrears of assessments 

T he limitation period for completion of assessments 
is 2 years in the case of income'-tax 4 years in the 
case of wealth-tax and gift-tax. 

(i) Income-tax including CorporatiOn-tax 

(a) 'Ille number of assessments completed out of 
arrear assessments and out of current assessments 
during the past five years were as under :-

Number of assessments completed Number of 
assessments 

Out of Tota l Percentage pending at 
arrears the end of 

the year 

22,22,702 40,35,213 6 1.2 25,55,967 

25,42,522 45,47,716 63.0 26,60,689 

24,15,450 44,35, 114 63.2 25,80,254 

24,64,620 48, 11 ,821 69. 8 20,81,003 

23,57,265 53,89,217 81. I 12,55,738 

( d) Assessment year-wise position of pendency of 
income-tax assessments at t he end of the last two 
years was as under : -

As on As 011 
31 March 31 March 

1984 1985 
1980-81 and earlier years 38,814 15,492 
1981-82 1,62,867 12,886 
1982-83 5,54,477 82,967 
1983-84 13,25,344 2,97,417 
1984-85 8,46,976 

Total 20,8 1,502£ 12,55,738 

(e) Category-wise break-up of pending income-tax 
assessments as on 31 March 1984 and 31 March 1985 
was as under:-

As on As on 
31 March 31 March 
1984 1985 

Scrutiny assessments 7,54,822 7,02,785 

Summary assessments 13,26,18 1 5,52,953 

Total 20,81,003£ 12,55,738 

£Disc:epancy in Rgures is still under rcconciliatlon by Min istry 
o f Fmance. 



(f) Status-wise and year-wise break-up of pendency 
of iocome-lax assessments in respect of various 

Status 1980-81 
a nd earlier 

years 

(a) Company assessments 2,006 

(b) Non-company assessments 13,486 

Total 15,492 

The number of assessment cas.eS to be finalised as 
on 31 March L9 85 bas decreased compared to that 
at the close of the previouc; year. The numbe.r of 
assessments pending as on 3 l. March 1985 was 
12,55,738 as compared, to 20,81,003 as on 31 March 
l S 84 and 25 ,80;254 as on 31 March 1983. Of the 
12,55,738 of pending cases as many as 5,52,953 cases 
related to summary assessm.ents. 

(ii) Wealth-tax, Gift-tax and Estate Duty 

(a) The total number of wealth-tax assessments 
completed during the years 1983-84 and 1984-85 were 
as unper :-

1983-84 1984-85 

Individua ls 4,03,481 4,15,799 

Hindu undivided families 53,541 58,273 

Others 1,511 1,761 

Tota l 4,58,533 4,75,833 
-----

(b) The number of gift-tax assessments completed 
during the years 1983-84 and 1984-85 were as 
follows :-

1983-84 1984-85 

Individuals 79,254 81,489 

Hindu undivided families 1,790 1,930 

Others 96 158 

Total 81,140 83,577 

(c) The number of estate· duty assessments com
pleted during the years 1983-84 and 1984-85 were 
as under:-

1983-84 

1984-85 

37,688** 

36,856 

"'*Figures fw·nisbed by Ministry of Finance in Fcbrnar y 1985 
have been adopted. 

assessment years as on 31 March · 1985 was as 
under :-

1981-82 1982-83 1983-84 1984-85 Total 

833 2,900 16,748 35,374 57,861 

12,05:1 80,067 2,80,669 8, 11,602 11 ,97,877 

12,886 82,967 2,97,41 7 8,46,976 12,55,738 
--·--

The break-up of the estate duty assessments com
pleted during the year 1984-85 according to certain 
slabs of principal value of property was as under :-

Principal value of property 

(I) Exceeding Rs. 20 lakhs 
(2) Between Rs. lO lakhs and Rs. 20 lakhs 
(3) Between Rs. 5 lakhs and Rs. 10 lakhs 
(4) Between Rs. 1 lakh and Rs. 5 lakhs 
(5) Between Rs. 50,000 and Rs. l lakh 
(6) Below Rs. 50,000 · 

Total 

Number of 
assessments 
completed 

9 
115 
729 

6,359 
6,069 

23,575 

36,856 

( d) Assessment year-wise details of wealth-tax, gift
tax and estate duty assessments pending as on 31 March 
1985 were as uoder :-

Number of assessments pending 

Wealth Gift Estate 
Tax Tax Duty 

1980-81 and. earlier years 10,226 2,088 9,032 
1981-82 54,300 3,989 4,552 
1982-83 70,608 5.559 4,562 
1983-84 99,620 8,755 6,009 
1984-85 2,18,821 17,794 10,244 

Total 4,53,575 38, 185 34,399 
-----

( e) The munber of assessments completed under 
the Companies (Profits) Surtax Act, 1964, during the 
years 1983-84 and 1984-85 were as under :-

Year 

1983-84 
1984-85 

No. of 
assessments 
for disposal 

5,594 
4,921 

No. of 
assessments 
completed 

1,569 
1,258 

No.of 
assessments 
pending at 
the end of 
the year 

4,025 
3,663 

( f) The year-wise details of assessments under 
Companies (Profits) Surtax Act, 1964, ·pending as 
on 31 March 1985 were as under :-

Year Number of assessments 

1980-81 and earlier years 842 
J 981-82 393 
!982-83 647 
1983-84 8 1 J 
1984-85 970 

T OTAL 3,663 

41 

• 
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( g) The number ot assessments completed under 
the i nterest Tax Act, 1974, during ~e years 1983-84 
and 1984-85 were rr.> under: - · 

Year 

J 983-84 

1984-85 

No. of 
ussessments 
fo r disposal 

396 

420 

No. of 
assessments 
completed 

42 

36 

No. of 
assessments 
pending at 
the end of 
the year 

354 

384 

( h) The year-wise details of assessments under 
the Interest Tax Act, 1974 pending as on 31 \1arch 
I 985 were as under :-

Year No. o( assessments 

1980-81 and earlier years 155 

1981-82 44 

1982-83 49 

J 983-84 65 

1984-85 71 

Total 384 

1 . 09 Arrears of ta'\'. demands 

1.09.01 The Income-tax Act, 1961, provides that 
when any tax, interest, penalty, fine or any other 
sum is payable in consequence of any order passed 
under the Act. a notice of demand shall be served 
upon the assessee. The amount specified as payable 
in the notice of demand has to be paid within 35 days 
unless the time for payment is extended by the In
come-tax Officer on application made by the assessee. 
The Act has been amended with effect from 
l October 1975 to provide that an appeal against an 
assessment order would be barred unless the admitted 
portion of. the tax has been paid before filing the 
appeal. 

( i) Corpo!·arion-tax and Income-tax 

(a) T he t ta! demand of tax ra ised and remaining 
unco!Je::tcd as on 31 March 1985 was Rs. 2,519.40 
crores including Rs. 942.32 crores in respect of which 
tlie p'ermissible period of 35 days has not expired as 

0 .. 1 31 March and Rs. 12.46 crorcs claimed to have 
been paid but remaining to be verified/ adjusted , 
F...s. 368.16 crores sL1yed/kept in abeyance and 
Rs. 24 .98 crores for which ins!alments had been 
grrntcJ uy the department and the Courts. 
S/11 C&AG/85-3 

(b) Demands. of Income-tax (including Corpora
tion Tax ) s•ayed as on 3 l March 1985 on account 
of appeals and revision pztitions were as under :-

(In era.res of rupees) 
(1) By Courts 29 .90 

(2) Under Section 245(F)(2) (application~ to Settle
ment Commis~ion) 26 .81 

15 .27 (3) By Tribunal 
(4) By income-tax a uthorities due to :

(i) Appeals and revisions 217 .24 
6 . 54 
2.28 

70 . 12 

(ii) Double income-tax claims 
(iii) Restriction on remittance- Section 220(7) 
(iv) Other reasons 

Total 368 . 16 

(c) Tbe amounts of Corporation T ax, Income-tax, 
interest and penalty making up the gross arrears and 
the year-wise deta ils thereof are given below :-

Corpora- Income Interest Penalty Total 
ti on 
Tax Tax 

(In crores of rupees) 

Arrears of 1974-75 
and earlier years 18.52 47.99 22 .62 19 .88 109.01 

1975-76 to 1981-82 66.55 151.23 84. 01 39.43 341.22 

1982-83 45.32· 67.66 49 .37 13. 53 175 .88 

1983-84 165.45 112. 26 78.92 22.74 379 .37 

1984-85 732. 33 435.51 314 .68 31.40 1513 .92 
-- --

Total 1028 .17 814 .65 549 .60 126.98 2519.40 

(d ) The following table gives the break-up of the 
gross-arrears of Rs. 2,519.40 crores by certain slabs of 
income:-

Number Total 
of assessees arrears of 

tax 
(Jn crores 
of rupees) 

Upto Rs. l lakh in each case 31,70,214 1,0i7 .86 

Over Rs. l lakh upto Rs. 5 lakhs in 
each case 1 2,8~6 2 14 .18 

Over Rs. 5 lak.hs upto Rs. 10 lakhs in 
each case 1,780 117 . '.:.9 

Over Rs. 10 lakhs upto Rs. 25 lakhs 
in each case 984 157 . 17 

Over Rs. 25 lakhs in each case 784 952 .90 

T0tal . 31,86,588 2,519 40 

( ii ) Other Direct Taxes (i.e., ~ea/th-tax, Gift-tax and 
Estate Dwy ) 

The fotlowing table gives th~ year-wise arrears 
of demands outstanding and the number of cases 



relating t hcr~to under t h~ three ot her d irect 
i.e. , wc~.lth-tax, gift-tax and estate duty 

taxes, 
as on 

8 

3 L March 1985 :-

(Amount in lakh s of rupees) 
\Vcalth-l;1x G ift-lax r:~tato Duty 

1980-81 and earlier yea rs 
198 1-82 
1982-83 
1983-84 
1984-85 

Total 

No. o f 
cases 

77, 105 
.H ,017 
4 1,222 
63, 165 

2,36,798 

4,49,307 

J .09.02 Under the provisions of the Income-tax 
Act, 196 L every demand of tax, interest, penalty or 
.fine payable under the Act should be paid within 
thirty rivc days of lhe service of notice of dema nd . 
On the default of an asscssee in this respect, the 
I ncome-lax Offtcer may forward a certificate specify
ing the demand in arrears Lo the Tax Recovery Offi
cer for recovery of the demand. T he T ax Recovery 
Officer will serve a notice on the defaulter requiring 
him to pay the J .. mand within fifteen ·clays. If the 
amount mentioned in the notice is not paid within the 
t ime specified therein or within such fur ther time as 
the Tax Recovery Officer may grant in his d iscretion, 
lhc T ax Recovery Officer shall proceed to realise the 

amount together with interest at the rate of 12 pe r 
cent (15 per cent from I st Octoht'T 1984 ) on the 

• Year 

1980-81 

1981-82 

1982-83 

1983-84* 

1984-85 

Note :- N o. of cerlificales issued during the year 1984-85 : 780, 943 

Amount N o. of Amount No. or Aiuount 
cases c:ises 

6,51 6 19,11 9 956 7,699 81 0 
1,769 5,793 135 2.5 11 2 99 
2,13 1 7,617 313 2,879 310 
4,028 12,047 594 4,636 654 
6,68 1 21,862 664 9,710 . 2,039 

21 ,125 66,438 2,662 27,435 4,112 
./ 

outs tandings till the date of recovery by one or more 
of the following modes : 

(a ) by au achment and sale of the defaulter's 
movable p roperty; 

( b ) by attachment and sale of the def.aulter's 
immovable property; 

(c) by a rrest of the defa ulter and his detention 
in prison; 

( d) by appointing a receiver for the management 
of the defaulter's movable and immovable 
properties. 

The tax demands certified to the T ax Recovery 
Officers and the progress of recovery to end o( 
1984-85 are given in the followi ng table :-

At the 
beginning 
of tho year 

752 .07 

8""6 1. 58 

964.96 

925.64 

828 . 46 

Demand Certified 

During the Tota l 
yoar 

301 .70 1,053. 77 

400 . 24 I 26 1.82 

349. 38 1,3 14 . 34 

1, 192. 54 2, 118. 18 

617 .52 1,446 .04 

Demand. Balance a t 
recovered the end o f 
during lhe the year 
year 

(In crores of rupee s) 

258 .. 58 795 . 19 

273 .33 988 .49 

376 . 72 937.62 

594 . l l 1,524.07 

457 .63 988 .41 

*Figures furnished by Ministry or Fina nce in J,m 1985 have been adopted. 

1.09.03 Fu11ctio11ing ot lnstit11tio!l of Co 11, •11.'ssio11N s 
of Income-tax ( RecOl'ery) 

(i ) With a view to have close supervision of tax 
recovery in mctropoli !1n cit ies. in Scpte.inber 198 1, 
the Government of lndia sanct ioned 5 posts of Com
missioner of T11 c9111c-Lax (Recovery) lo be stationed 
at Bombay. Delhi . Calcutta. Madras and AhmcdabaJ. 
These post~ were fi lled up betwr~ ·1 September 198 1 
nnd J anuary 1981. The Commissioners of Tncome
tax ( Recovery) are vested with specific powers as 
per provisions of In come-ta x Act. 1961. According 
to the instructions issued as late as July 1982, the 

Commissioners of I ncome-tax ( Recovery) would per
form the functions of the T ax Recovery Commis
sioners fo r the areas notified and would exercise 
ndministrative con trol over all the Tax Recovery Offi
ctrs and Inspect ing Assista nt Commissioners ( Re
covery). 1t was clarifi:;d that 1he responsibili ty of the 
C ommissioner of lncome-tax ( Recovery ) is Lo accord 
d ue attent ion to col!ection / rcduclion of cert ified de
nrnnds while the collection/ reduction of a rrears re-
1r.ained the .overall concern of the terri to rial Com
mi sioners of Income- tax. Tn respect of certified de
mands. Commissioners of Tncome-tax ( R ecovery) and 
t ~.eir officers would be responsible for the recovery 

-
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proceedings, grant o[ stay and recovery by instal
ments and they would be, as far as possible, be mcm
be.rs of all Zonal Committees formed for write oft/ 
scaling down of aw ::ats. Copies 0f all dossieD> of 
cases with arrear s above Rs. LO lakhs sent to Direc
torate of Inspection (R ecovery) are to b~ endorsed 
to Commissio ners of Income-tax (Recovery) so that 
they can focus their special attention on .the c.:ases so 
far as certified demands are concerned. 

The Public Accounts Committee in tl1eir 157th Re
port (1982-83-Sevenlh L ok Sabha) observed that 
'·mere creation of additional posts does not add lo Lhc 
d liciency of tax collection machinery", and desired Lo 
be apprised of the concrete steps taken and results 
achieved, particularly in the towns mentioned where 
the department had strengthened the tax recovery 
administration. T he Ministry of Finance stated in 
Octobe r 1983 that the Commissioners of Income-tax 
(Recovery) had been posted in the five places with 
a vjew to have close supe rvision exclusively of tax 
recovery work and added that "as a result of crea tion 
of separate posts of Comm.issioner of focome-tax 
(Recovery) there is marked improvement in the work 
relating to tax recovery. " 

While examining the paragraph 1.05 of the Report 
of the Coi;nptroller & Auditor General of India for the 
year 1981-82 on Revenue R eceipts (D irect T axes ) 
on cost of collection, the Public Accounts Committee 
in their 217th Report (1983-84 ) (Seventh L ok Sabha) 
noted that no review of the efficacy of the tax recovery 
machinery had been conducted by the Board so far 
and recommended inter alia Urn: the Government 
should examine how far the objects with which a sepa
rate organisation for recovery wi th five Comm isssioners 
had been set up, had been achieved. 

(ii ) At the instance of the Public Accounts Com
mittee, the Central Board of Direct Taxes conducted 
a limited study on the working of Tax Recovery 
Machinery. T he Study Report (April 1985) men
tioned the following as some of the significarit achieve
ments· by the lns titucion of Cornmissiouers of lncnmc
tax (Recovery) . 

( a ) Commissioners of Income-tax ( Recovery) have 
organised their offices for better results by making 
ABC analysis of the arrears. Monetary limits have 
been fixed su .that bigger cases arc huncl led by Com
ruissioner or Inc.:ome-tax. (Recovery) himself sl il!,hlly 
Joss important c:ises by lnspecti ng Assista nt Com
missioner (Recovery) and still less importaor cases by 
the Tax Recovery Officer. 
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( b) In the metropolitan charges there had been 
rr..ore mphasis on co~rcive act ion being taken aga inst 

. hard-core defaulters due to personal involvement of 
the Conllllissioner of lncoiue-rnx (Recovery). l n 
Bombay, immovable: propenies of several infl uential 
personatitie.s conne.:ted with film industry and of the 
big industrialists were sold due to the .. guidance and 
moral suppor t p~ovidcd by Commissioner of Income
tax (Recovery) to the Tax Recovery Officers". In 
another ca.se at Bombay, where a certified demand of 
more· than Rs . 66 lakhs was outstanding and where 
3 diITerent Zonal Committees had recommended a 
scaling down of the demand to Rs. 12 Jakhs, co11-
cened eJ.J.orts by Comnussioncr of Income-tax lRc-
1.;,ovcry) resulted 1n collection 9f about Rs. 30 lak.hs of 
the arrears upto 31 March 1985 . ln the cast.: of a 
"notorious smuggler"' an amount of Rs. 72 lakhs was 
cvllected due to the " involvement of Commissioner of 
Income-lax (Recovc1y), Bombay". 

(c) The Commissioners ot Income-Lax (Recovery) 
have been able to make sustained effort for write-oft 
in cases of old certified demand, where there is no 
hope of recovery. 

( d) Even in dossier cases being overseen by lhe 
D irectorate of Inspection (Recove ry) the contribu
tion of Commissic ner of Income-tax (Recovery) is 
significant since they arc dealt with by Commissioner 
of lncomc-tax (Recovery) in mctropolita11 charges . 

The Study Report thus men\ioncd only in general 
terms about the role of Commissioners of lncome
tax (Recovery) in tax recovery operations but did 
not spell out the spcciiic role played, if any, by the 
Commissioners ot Income-tax (Recovery) lo improve 
cash recovery in certified cases, tackling hard-core 
cas~s o( old arrears, disposal of immovable and 
movable properties attached by lhe department to
wards tax arrears and improvement of systems and 
prac.:ticcs of the tax recovery organisation. 

(iii ) A review of the performance of the new insti
tu tion of Commissioner o! Income-tax (Recovery) was 
conducted by Audi t in 1984-85, however, revealed 
the following : 

(a) Lack of guidelines from Central Board of D:rect 

Taxes 

The Board have not so fa r issued any detailed 
· guiddi.ncs rcg:irdi ng the day lo day - functioning of 
Cirn1missioners of I nc~me-tax (R~overy). Jn lhc 

. <1bsence of ~pecific guidelines from the Board. difle
rcnt procedures and practices are observed by the 
five Commissioners of [ncorne-tax (Recovery). There 
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were, however, no written procedural instructions. In 
:. :a:Iras, the Commissioner of Income-tax (Recovery) 
c..n the basis of reporl furnished by Inspecting Assis
tant Commissioner Incharge, in respect of all cases 
o f arrears over E.s. 1 lakh, called for reports of the . 
de ails of action taken from Tax Recovery O'Jlic·::rs. 
AJtliough the demands ranging ... rom Rs. l bkh to 
.Ks. 10 lakhs requi1e the persuilai attention of Com
missioner of Income-tax (Recovery), qnly a few cases 
are selected out of top l OU cases. 

Jn Bombay, the Commissioners of Income-tax 
(Recovery) gave direct ions in respect "O[ arrears of 
Rs. l lakh and above in each case and the Inspecting 
Assistant Commissioner in respect of cases between 
.Ks. 50,000 and Rs. l lakh. 

T he Commissi9ner 'Of Income-tax (Recovery) at 
Calcutta periodically visited the oflices of the Tax 
Recovery Officers or held meetings with them, issued 
instructions after study of monthly progress repor is 
furnished by the Tax Recovery O fficers and maintained 
i r:dividual files in respect ·of each Tax Recovery Offi
cer containing copies of all ir.structions issued to them 
and also instructions issued on individual cases. 

The Commissioners of Income-tax (R ecovery) 
Ahmedabad and D-elhi reviewed all cases where de
mand outstanding was more than R s. 1 lakh c>.nd 
issued instructions and directions in specific cases 
where arrear demands exceed Rs. 1 lakh held periodi
c :il meetings with th~ Tax Recovery Officers to dis
cuss ·.tl1e pr_oblems faced by them in reducing the tax 
arrears and maintain individual fiies in respect of 
cases dealt with by them. In Delhi from 1985 indi
vi-Jual cases of demand exceeding Rs 2 lakhs are 

dealt wit!) by Commissioner of Income-tax (Reco
vci·y) and demands less thnn Rs. 2 lakhs are finalised 
by Inspecting Assistant Commissioner (Recovery). 

( b) There a1e no control registers with Commis
s· .. :ners of lnco~e-tax (Recovery) indicati1?g the de
tails cf cases in Which direction had been given by 
them. There a re also no registers indicating impor
tant irnd high value ca~cs whic~ require clo~e atten
tion of tlw Commissione1:s. 

(c) Furthe r even in cases involving substantial 
aircars, the maintenance of files in the tax recovery 
o'ili::es was far from satisfactory. There is no master 
card or control chart showing th_e details of Recovery 
Ce. tificates issued al!ai11st particular assessees and 
recoveries made thereagainst. As a result, to ascer
tain the to tal amount of tax recovery certificates 
issi.;ed one had to go throngh various recovery certi
ficates kept in differe:it files; in cases where Recovery 
Certificates pertained to old pericds, chances of rrc i:s 
could not be ruled out. The ex;sting system did not 
enable the Tax Recovery Officers to find out the total 
dues from an assessee at any given poi nt of t ime. T he 
Commissioners have not taken any steps to streamline 
n.e procedures in this regard to have better and effec
tive control over tax rccovc-ry, particularly in heavy 
arrear cases. 

(d) T o.x R ecovery Certificates for disposal a11d 
clearance 

Tax Recovery Certificates for d isposal and the num
ber of certificates actually cleared and ,the amounts 
involved pertaining to the five Commissioners of In
come-tax (Recovery) for the three years 1982-83, 
1983-84 and 1984-85 are giv~n in the table below :-

Tax Recovery Certifleates for disp:>sal/cleared 

(Rupees in Crores) 

Commissioners of Income-tax (Recovery) 1982-83 1983-84 1984-85 

N o. Amount No. Amount No. Amount 

Madras 75837 66 .46 83270 69.59 86775 94.48 
7528 17.86 7845 13.55 7957 21.01 

Bombay 645754 264.02 633648 261.44 624674 313.68 
84639 91. 54 57884 87 .47 ' 1 469~7 167 .94 , 

a 1tcutta 773533 348 .50 776679 350.78 73 1344 31 1. 34 
58008 78.90 10311 5 59.05 151572 107.57 

Ahmcdabad 218973 96. 33 235018 87 .72 253327 97 .20 
29402 31. 54 31056 18 . 61 49200 24.42 

D elhi 523298 222. 41 459716 201. 01 482787 246.01 
130675 74 .95 611 22 56.54 80065 68.20 

T~tal (for disposal) 2237395 997.72 2188331 970.54 2178907 1062. 71 
(cleared) - 310252 294.79 261022 235 .22 435791 389. 14 

\ 
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I t will be observed that while the clearance of Tax 
Recovery Ce;·t iticates had deteriorated over the years 
in Commissioners of Income-tax (Recovery) Ahmeda
bad and Delhi . the same had shown some improvement 
i11 the other tlin .. ;L Commissioners of Income-tax (Reco
very) ; the Commissioner of Income-tax (Recovery) 
Bombay and Calwtta having an edge over 
others. H owever, the clearance in terms of cash collec
tions due tlid not indicate any improv_emen t, the in-

creased clearance being mainly due lo p aper clearance · 
by adjustment, remissioa, write off of tax dues as indi
cated in succeeding paras. 

The total number of tax recovery certificates for 
d isposal and the number of certificates actually cleared 
pert.a ining to the five Commiss:oners of Income-tax 
(Recovery) for the three years 1982-83, 1983-84 and 
1984-85 are given in table bcl.ow :-

(Rupees in Cror~s) 
Yea r T:!x Recovery Certificates 

fo r d isposal 
Tax Recovery Certifica tes disposed of Percentage of Tax Recovery Ccrti -

1982-83 

1983-84 

1984-85 

No. 

2 

2237395 

218833 1 

21 78907 

Amount Total No. 

3 4 

997.72 310252 

970 .54 261022 

1062.71 435791 

It will be st!en therefrom that percentages of tax cer
tificates cleared lo total number of tax certificates 
for disposal came down to l 1.93 in 1983-84 from 
13.86 in 1~32-83. It has gone up to 20.00 in 1984-85. 
Amount-wise the percentage of clearance has ranged 
from 29.55 in J 982-83 to 36.62 in 1984-85. · H ow
ever, the bulk c f the clearance was by way of adjust
ments, reduction of taxes in appeal and re~tificatory 

orders, remissions and write-offs of irrecoverable 
amounts. The clearance of tax recovery certificates 

·by cash recovery of tax due, which is really the index 
of performance of 9ommissioners of Income-tax ( Reco
very) had gqne up from 1.68 per cent in 1982-83 to 
a mere 3.24 per cent in 1984-85. 

(e) Recovery of tax arrears by cash co/lectio11 

T ax R ecovery Certificates have to be disposed of by 
adjustmen.ts or taxes pnid in cash, reduction of taxes 

ficates disposed of total/by cash 
recovery to '(ax Recovery Certificates 

fo r d isposal 

Total By re- Total No. Total By cash 
Amount covery in clearance recovery 

cash (4 lo 2) (5 to 3) (6 to J) -5 6 7 8 9 

294. 79 16 . 83 13. 86 29.55 1. 68 

235. 22 21.29 11.93 2.f.23 2.10 

389 .14 34 .44 20. 00 36 .62 3 .24 

in appeal and rectiflcatory orders passed by the Incomc

tax Oflicers and· write-a rr of the irrecoverable amounts. 

The efficiency of the tax recovery machineiy can be 

assessed in term~ of numgcr of tax recovery certifica tes 

cleared by recovery of tax from tux defaulters in cash 

by coercive action, where called for,. and other similar 

steps. The tax recovery machinery has very little role 

to play in the matter of disposal of tax recovery certi

ficates by reduction of the demands in appeal or re

ctificatory on;lers or ~vr i te-off, as th is is basically a 

function of the tax assessi ng officers. T he amoun ts of 

Tax Recovery Cert ificates clea red by cash collection 

and by other reasons for the fi ve Commissioners of 

In~ome-tax (Recowry ) C0r I he years L 982-33, 
1983-84 and 1984-~5 a rc given in the table below:-

Tax Recovery Certificates cleared 

(Amount in erores of rupees) 

Commissioners of 1982-83 1983-84 1984-85 
Income-tax 
(Recovery) By cash Other Total By cash Other Total By cash Other Total 

reasons reasons reasons 

2 3 4 5 6 7 8 9 10 

Madras 1. 12 16.74 17. 86 1.83 11 .72 13 .55 5.04 15.97 21.01 

Bombay 5.42 86. 12 91.54 8.66 78.81 87. 47 15.24 152 .70 167. 94 

Calcutta 3.16 75.74 78 .90 4.99 54.06 59 .05 5.45 102 . 12 107.57 

Ahmedabad l.34 30 .20 31. 54 2. 17 16.44 18. 61 2. 32 22.10 24 .42 

Delhi 5.79 69 . 16 74.95 3.64 52.90 .s6.54 6.39 61.81 68.20 

T otal 16 .83 277 .96 294.79 21.29 213 .93 235 .22 . 34 .44 354. 10 389. 14 
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ot~er reasons (viz., adjustments, remissions etc.) 
ing each of the three years 1982-83, 1983-84 
1984-85 is as below : -

dur
and 

Tax RCCO\'ery Certificates cleared 

Year 

1982-83 

1983-84 

1984-85 

Tota l 
clearance 

294.79 

235.22 

389.14 

Portion 
recovered 
in cash 

16.83 

21.29 

34.44 

It is clear that more than 90 per cent of the clea
rance of l_ax recovery certificates has been by adjust
ments, remissions, revisions, rectification, write offs 
etc. Recovery by cash collection of arrears of tax 
was highest in 1983-84, a mere 9 per cent. In 
1984-85 cash collection dropped to 8.8 per cent. 

(Amount in crores of rupees) 
Portion Percentage of 
cleared by 
other rea- Cash Re- Clearance 
sons covery 10 by other 

total reasons to 
clearance total 

clearance 
277. 96 5.7 94 .3 

213.93 9.0 91.0 

354.70 8.8 91. 15 

An analy?is of Tax Recovery Certificates (amounts) 

· cleared by the five Commissioners of Income-tax 

(Recovery) individually by cash recovery of t:ix 

arrears and by other reasons for all the three yea-rs 

1982- 1985 is as below:-

Tax Recovery Certificates r leared 

Commissioners of Jocoiue-tax Total 
(Recovery) clearance 

Madras 52.42 

Bombay 346. 95 

Calcutta 245.52 

Ahmedabad 74.57 

Delhi 199.69 

Portion 
cleared in 
cash 

7.99 

29.32 

3. 60 

5.83 

15. 82 

It will be seen that in all cases, except Commis

sioner of Income-tax (Recovery) Madras, casl: reco

very of tax r&nged from 5.5 per cent to 8 per cent 

while clearar.ce by adjustments etc. ranged from 

91 per cent to 94.5 per cent. 

(Amount in crores or rupees) · 

Portion Percentage o r 
cleared by 
other rea- Cash re- Clearance 

sons covery to by o ther 
total reasons to 
clearance total 

clearance 
44 .43 15 85 

317 .63 8 91 

231. 92 5.5 94.5 
68.74 7.8 92.2 

183 .87 7.9 92. 1 

{f) Pe11de11cy of Recovery Certificates 

The total number of tax recov~ry certificates pend
ing together with the aruc-unt of tax anears involved 
at the end of 1982-83, 1983-84 nnd 1984-85 for the 
.five Commissioners of Income-tax (Recove;·y) are 
given in the table below :-

Pendency of Recovery Certificates 

. (Rupees in crores) 

Commissioners of Income-tax At the end of 1982-83 At the end of 1983-84 AL the end of J 984-85 
(Recovery) 

Amount No. Amount Amount No. o. 

Madras 68309 48.60 75425 56.04 78818 73.47 

Bombay 561115 172.48 575764 173.97 477677 145.74 

Calcutta 715525 169.60 673564 29 1.73 579772 203.77 

Ahmedabad 189S71 64. 79 203962 69. 11 2<» 127 72.78 

D elhi 3926:23 147 .46 398594 144.47 402722 177.81 

Total 1927143 702.93 1927309 735 .32 1743 116 673.57 

-

( 1 

... 
- .. 

- -· 
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ll will be observed tbat the pcndc11cy has bee11 
steadily increa~_ing insofar as Commissioners of 
Jricome-tax (Re<:overy) , Madras, Ahmedabad 11 nd 
Delhi are concerned whi le the arrears in respect of 
Commissioners of Income-tax ( Recovery) , Bombay 
and Calcutta have >hown n~arginal decrease. · T his 
improvement is attributable to s izeable remi ssions etc. 
of tax due, .1s already mentioned. 

Commissioner~ of rncomc-ta)( 
(Recovery) 

Madras 

Bombay 

Calcutta 

Delhi 

Ahmeru1bad 

Tota l pendency 

No. of 
cases 

788 18 

477677 

Amount 

73. 47 

145.74 

579772 203.77 

402722 177.81 

204127 . 72.78 

It will be seen from above t-bat sizeable outstand

ings (both in terms of numbc_r of tax rec:ivc.'.y cer~i
ficates a nd the am ount ) perta111ed to o ld period, viz. 
1980-81 and e3rl i~r yea rs . Therefore, there has · 
been no improvement in the clearance of old hard c.:ore 
items. 

( iv) Conclusion 

(a) The statistics reveal no significant imprvvl..!
inent in clearance of arrear demands even after 3 years 
of coming into bein•g of th e Institution of Comtl)is
sioncrs of Income-tax (R ecovery). 

( b) The recovery was m ainly due to reduction of 
ar rears d ue to other reasons like remission , rectifica
tio n, revisio n etc. and thy actuul collecticn by the Tax 
Recovery Organization was no t significa nt . 

(c) No improvement in control systems, monitor
ing o f perform ance and results and procedure:; what

, soever hao been offocted by the Commissioners vis-a-
vis the existing procedures of the T <1xe R ecovery 
Organiza tio ns; and 
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(g) Tax R eco rery Certificates pen(ling for 5 years 
and over 

· Tax Recovery Certificates pending clearance for 

5 years and over (issued uplo 1980-81 ) as 011 

3 1 March 1985, a nd the amounts involved for the 

five Comm issioners of Income-tax ( Recovery ) clre :is 
below:-

Pending for over 5 
years 

- --------
No. of 

cases 

46032 

261840 

284431 

180626 

74376 

Amoum 

38.85 

38.42 

122.23 

55.23 

14.49 

Percentage of cases 
· pending for over 5 

years to total pendency 

No. of Amount 
cases 

(Rupees in crores) 

58 53 

55 26 

49 60 

45 31 

36 19 

(d) Sizeable outs tandin~ demands pertain to old 
periods (1980-81 and earlier years) and there was 
hardly any dent on the hardcore items. 

The review was sent to the Ministry of Finance 
on 16 October 1985 and their comments a re awaited 
(January 1986). 

1.09.04 Disposal of immovable properties atc-acbed · 
towards tax _ recovery 

According to information furnished by the Ministry 
of F in ance to the Public Accounts Committee in 
April 1984 and M arch 1985, the nu mber of movable 

- a nd immovable . properties attached towards tax 
arrears and pending disposal as on 31 March 1983 
in respect of 35 Commissioners charges was as 
under : 

N umber of 
Chnrgcs 

35 

Properties a ttached pending disposal 
Movable Immova ble 

No. Value(R~.) N o, Value (R~.) 

6397 19.30 21 80 77.52 
crores crores 



lnformation in respect of the o ther charges is yet 
to be furnished by tht: Ministry to the Committee. 

A review of the records relating to immovable pro
perties attached and pending disposal as on 31 March 
1983 was conducted in Audit during 1984 -85. The 
results .of the review are stated below : 

Si:.itc Commis- Tota! No. 
sioners' of pro-

charges per ties 
nttached 

Orissa 29 

Tamil Nadu l 33 

New Delh i 3 30 

Bombay s 164 

H aryana 28 

Assam 13 

Uttar Pradesh . 5 160 

Bihar 1 7 

Himachal Pradesh 11 
Calcutta 260 

Andhra Pradesh I 347 

Rajas than 2 55 

14 

Punjab 4 114 ' ' 
Madhya P radesh 2 163 

G ujarat 1 206 
Karnataka 2 219 

Kera la 2 459 

To t:i l 34 2298 

Out of these properties, as many as 79 properties · 
(Karnataka 78 and Bombay 1) were awaiting dis
posal for more than 30 years and 40 prop~rties 
(Madhya P radesh 2 l, Bombay l 6 and Rajasthan 3) 
between 20 and 30 years. 

( ii) Non-11wi11te11a11ce/ defective 
attachement registers 

111aimena1Jce of 

According to departmental instructions the attach
ing officer is required to maintain two registers (one 
for movable pr0perties and . a nother for immovable 
properties) giving information regarding the name of 
the t 'lX default er. amount of arrears, date of attach
ment. description of property attach ed, date of sal~ 
etc. The review in . r1uci:t disclosed that in a large 
number of Tax Recovery Offices this register was 
either not being maintained or maintained in a defec
tive manner. ln view of th i~ position, it is not clear 
how the department ensures proper watch on attac h
ment and disposal of proper ties. I n the absence ot 
these re~isters, it is not possib le also to ascertain the 
extent of Joss by way of depreciation a·nd deteriora
tion due to del ays in disposal of the properties. The 

( i) Number of properties attached and pending 
disposal 

A t the end of M arch 1985, 2298 immovable pro-

perties, which bad been attached towards tax arre<;irs 

upto 31 M arch 1983 were awaiting disposal. 

The following T able gives the age-wise break-up 

of these properties in respect of the 34 Commissioners' 

charges:-

Properties awaiting d isposal for 

--------------
More than Between S Upto 5 
10 years and 10 years 

years 

9 16 4 
2 I 22 
1 4 25 

69 48 47 
5 14 9 

13 
8 27 125 

7 
10 

2 117 51 
32 . 61 244 
18 10 27 
3 45 66 

33 36 94 
38 41 35 

128 27 64 
60 . 168 231 

421 16 1061 

Properties 
fo r which 
~details are 

not avail
able 

90 
10 

92 

200 

following table summarises the results of test check 
of Audit. 

Sr. C harges 
No. 

2 

1. K erala 
2. K arnataka 
3. Madhya Pradesh 
4. G ujarat 
5. Delhi 
6. Calcutta 
7 . Tamil Nad u I' 

8. Rajastha n 
9. Himachal Pradesh 

10. Haryana 
J I. Assam 
12. Bihar 
13. Punjab 
14. Bombay 
15. U ttar Pradesh 
16. Andhra Pradesh 
17. O rissa 

No. of T ax No. of 
Recovery offices 
Offices where 
inspected register> 

3 

4 
5 
6 

15 
4 

15 
12 
6 
1 
2 
2 
3 
3 

37 
15 

6 
2 

were 
w:inting 
or were 
def~tive 

4 

4 
3 
4 
5 
2 

1:1 
5 
6 
1 
2 
t 
3 
1 
9 

14 
Nil. 
Nil. 

j -

•• 

r. 

-
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The registers specificaily provide tor indication of 
the estima ted value of each property attached to serve 
as an index regarding adequacy or otherwise of the 
act ion taken to rea lise lhe arrears. In the o ffice~ 

where the prescribed registers were maintained, this 
important column was not fi lled up. 

( iii) General reasons for delay in disposal Of attached 
properties 

The Audit Review d isclosed that the immovable 
properties attached for recovery of tax dues remained 
without d isposal generally for the follow ing reasons : 

(a) Rea l ownership of the immovable prop'erties 
at tached had qo t been e nqui red into prior 
to attachement as a result of which cases 
were pending in Conrts for settling the . issue 
regarding ownership. 

( b) E ncumbrances o n the properties attached 
with prior claims were not ascertained at the 
t ime of atlachement. 

( c) Defective ';Crv!cing of attachment notices. 

( d) ·Stay orders gran ted by Commissioners ot 
I ncome-tax on g round of appeals pending 
before the appellate authr:rities. 

( e) Cases pending in Courts for long period 
without the department taking any action 
for expedit ing their disposal. 

(f) D epartmental delays in getting the propcr
t '.es valLied by competent authority. 

(g) Frequent changes. in the jurisdiction of T ax 
Recovery Officers; and 

(h) Tnstructio:1s of Central Board of Direct 
Taxes in some cases staying auction sales 
for various reasons. 

(iv) Analysis of l'easons for delay in disposal of pro
perties in certain cases 

The lack of effective action on the part of the 
R evenue Departme!J.t to dispose of a ttached properties 
and realise tax arrears will be clear from . the deta ils 
of a few cases furnished below : 

(a) Karnataka charrse 

The approximate tax arrears outstanding in re~rect 

of defaulters whose immovable properties were attach
ed amounted to R s. l.72 crores. 

S/11 C&AG/85-4 
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( I ) According to the Tax Recovery Cert ificates 
issued, in the case of a deceased defaulter 'S' arrears 
of Rs. 39. 78 lakhs were outstanding towards income
lax, wealth-tax, inLerest and penalties fu r the assess
ment years 195 1-52 to 1973-74. T he defaulter's 
several house p ropert ies in Bangalore, M ysore and 
Ooty were attached during 1967-1973 T wo a ti.ad.ed 
properties in M ysore were sold in pub lic auct ions held 
in 1969 and 1973 , for Rs. 40,500 and R s. 64,600 
respectively. A portion of another property in Banga
lore was disposed of in D ecember l 981 and out of 
proceeds, R s. 9.75 Jakhs was adjusted towards income
tax arrears. No action had been taken till d::ite by 
the department to dispose of the remain ing 25 pro
perties in M ysore attached in 1967, 6 properties in 
Mysore attached in 1972 port ion of property in 
Bangalore (attached in 1967) and propert its in Ooty 
a ttached in 1973. 

(2) In the case of defaulter 'B', demand of 
Rs. 19.9 1 Iakhs comprising of income-tax, interest 
and penalties for the assessmen t years 1960-61 to 
1973-74 were outstanding. Agricultural land measu;·
ing 12 acres of the defa ulter was attached in 19i 2. 
On his application, the Court d irected the Tax R eco
very Officer in 197 4 not to sell the land_ pending 
disposal of certa in appeals before the Income-tax 
autho rities. T hough the High . Court had disposed oi 
the defaulter's petit i6n in 1974 it elf. no action !Ja:; 
been taken so far by the Dep artment to d ispose of 
the property attached and reali se the tax arrears. 

(b) Kerala charr;e 

( l ) In the case of a defaulter 'A' ( asse>sed in 
Bombay) wi th tax arrears (income-tax an'd wealth
t8x ) of R s. 140.22 lakhs pertaining to the assess
ment ye::irs 1964-65 to 1976-77, immovable property 
valuing approximately R s. 18 Jakhs only was attached 
in 1975. The sale of the property had been kept in 
abeyance till date under instructions from the I ncome
tax O fficer, Bombay issued as fa r back as 1979. 

(2) According to the Tax Recovery Certificate 
issued during 1958- 1967, demand of R s. 50.43 Jakhs 
on account of focomc-tax, interest and penalty arrears 

. were due for recovery from another defaulter 'M' 
(now deceased ) and 40 immovable properties (mostly 
land) were attached in l 968. Som~ of the propert ies 
were put up for sale in January ] 980 but the auct ion 
proceedings were postponed on account of petition 
filed with the Cenral Board of Direct Taxes by the. 
legal heirs on 24 J anuary 1980. According to the 
Tax R ecovery Officer, the legal heirs had· addres5ed 
petition for reduction of tax liability to the Centrnl 



Board of Direct Taxes m J 982 on w'1ich orders ol 
the Board are awaited . Pending orders of tbe Board 
no action had been taken to recover the arrears by 
auction sale of the attached properties. 

(c) Gujarat charge 

In Gujarat circle, the 206 properties attached as 
on 3 1 March 1983 pending disposal related to 165 
defaulting assessees against whom tax demand or 
approximately Rs. 7 .23 crores was pend ing recovery. 

F or realising the tax demand of about Rs. 22 lak.hs 
outstanding against an assessee, 'G ' a commercial 
building pr9perty owned by him was attached !:>y the 
Department in 1977. The building was already 
occupied o n rent by the Income-tax department and 
another Government Department. The Income-tax 
department intended to acquire the building for its 
own use from 1980 onwards but this had not ~ructi

fied till da te due to differing opinions on valuatio n of 
the property and area to be purchased . 

( d ) Calcutta charge 

Though the Department bad intimated that 260 
immovable properties attached in West Benga-1 under 
the juri~d iction of 15 Tax Recovery Officers were 
pending disposal as on 31 March 1985, records per
taining to only 1 70 properties were produced to 
Audit. 

( 1) A defaulter 'C ' had arrears of tax amounting 
to R s. 58.5 1 lakhs pertaining to the assessment years 
1951-52 to 1979-80 due for recovery. Seven pro
perties of the defaulter were attached by the depart
ment in 1983. -T he properties could not be disposed 
of for realising the tax arrears as the H igh CGurt 
had issued an injunction order prohibi ting the sale in 
M arch 1985. 

(2 ) Another defaulter 'D' had arrears of tax (in· 
com~-tax, wealth-tax, interest etc.) pertaining the 
assessment years I 949-50 to I 9?5-76 amounting to 
Rs. 17.34 lakhs outstanding and 11 house properties 
and 1 piece of vacant land owned by him were 
attached by the Department in 198 1. The sale of the 
p roperties had not been effected till date in view of 
Central Board of D irect Taxes' directions to Com
missioner of Income-tax in 1983 that "proposed sales 
of properties for the present be postponed and notice 
of sale proclamation allowed to abate". 

(3) In four other cases of tax defaul ters each with 
outstanding demand of over Rs. 10 lakhs properties 

attached remained undisposed from 5 to 10 years of 
attachement as per detail,? below : 

Sr. Assesscc Outstanding tax No. of Year of 
No. demand properties attach-

attached ment 

I . 'G' Rs. J3.97 lakhs II 1978 

2. 'S' Rs. 16.99 lakhs 1978 

3. ' B' Rs. 4 1.86 lakhs 6 1979 

4. 'SR' Rs. 25.64 lakhs 1977 

Tn the fi rst case, the tax demands pertained to the 
assessment years 1960-61 to 1972-73. The rcason.s 
for the delay in disposal of the attached properties 
were stated to be "awai ting decisions from High 
Cour t" . In the second case, the tax demands per
tained to the assessment years from 1948-49 onwards 
to 1980-8 1 and the attached properties were 5.tated 
to have been not disposed of as most of the dem,ands 
had been disputed in appeal, T ribunal and High 
Court. In the third case the tax demands pertained 
to the assessment years 1969-70 to 1978-79. The 
properties had not been disposed of as the matter 
was stated to be "subjudice before Court". In the 
fourth case, the tax demands pertained to the assess
ment years from l 956-57 onwa{ds to 1969-70. For 
disposing of the attached property in this cas~ notice 
for auction in June 1977 was issued but the said 
auction was not held for reasons not on record . No 
action, thereafter was taken by the department till 
J anuary 1985. T he defaulter had obtained injunction 
order against sale upto Maren 1985 from High Court. 

(e) Tamil Nadu charge 

In Tamil Nadu charge~ as on 31 March 1983 pro
pe1ties Were attached in 33 cases for effecting reco
very of arrears of tax amounting to Rs. 1.16 crores. 

( 1) In one case, the assessee 'S' owed the Depart
ment Rs. 10.72 lakhs towards tax dues pertaining to 
the assessment years I S63-64 to 1974-75. S-:ven 
immovable properti~s owned by the assessee were 
attached by the Department in December 198 l . 
These proper ties cou1d not be brought to auction as 
these were reported to be involved in litigation in 
Court . 

(2) A sum of R s. 5.38 Jakhs was due from another 
assessee 'V'. The arrears pert ained to the assessment 
years 1960-61 a~d 1970-71 to 1978-79. Five immov
able properties owned by the assessee were attached 
in December 1972. One more property was att:;iched 
in January 1985. Though the Commissioner of 
Tncome-tax had issued instructions in November 1984 

• 

-

-
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for initiating proceedings for sale, till date the attached 
properties had not been I>Ut for sale for recovery of 
the tax dues. 
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(f) Bombay, Nagpur charges 

T he position in regard to some high value cases 
are indicated in the table below : 

Sr. Assessee 
No. 

Arrears of tax (in lakhs of No. of properties attached Reasons for delay in d isposal of properties attached 
rupees) and assessment years and year of attachment 

2 3 4 5 
----------------------~·-- --· · --
I . 'G' 93. 58 12 house properties 2 properties have been sold for Rs. 1.07 and Rs. 0 .40 

Not available 1964 lakhs respectively. The Commissioner of Income
tax proposed partial write off of arrears in 1983. 
The Central Board of Direct Taxes had not agreed 
to the proposal and called for further information 

2. 'If 68.59 
No details available 

6 propert ies. 
3 in 1966 
3 in 1982 

which is yet to be furnished. 
Effor ts were made to dispose of two properties but 

without success. The party made application for 
scaling down demand. The Central Board of 
D irect Taxes d irected Commissioner of Income- ' 
tax in March 1983 to stay sale proceedings till 
decision was taken on the petition. Defaulter 
had been allowed to pay tax in quarterly instal
ments o f Rs. 6 lakhs from June 1984. 

3. ·c· 63.69 
l970-71 onwards 

I land and land with struc
turals and plant machi
nery 

No progress in regard to land. As regards land 
with structurals valuation was solicited in 1984 
and received in 1985. The Tax Recovery O!J;cer 
bad been asked to proceed with auction of the pro-

4. ·s· 60.30 
1962-63 onwards 

1974, 1978 

l house property 
1975 

perty. · 
Sale proclamation made in 198 1 and 1984 but pro

perty was yet to be sold. Proposal for write off 
of portion of tax arrears was stated to be under 
consideration. 

5. 'D' 26.20 
J 944-45 to J 957-58 and 
1962-63 

l house property at Jubu 
(Va lue Rs. 3.85 lakhs in 

The department has not ta ken any further action for 
disposal of the property even though the chrono
logy of the events indicated that the defaulter bad 
succeeded in avoiding recovery of tax for over 25 
years. 

J 973 and Rs. 1.77 crores 
in 1984) 

6. 'N' 

7. 'R' 

----·-- - - -

21.24 
1970-71 onwards 
31.44 

2 house properties 
1982-83 

Agricultural lands 
1972 

Certain salient aspects of four of the cases are 
discused below : 

Assessee 'B' 

Six immovable properties of the assessee were 
attached-3 in 1966 and 3 in 1982. An attempt 
was made in J 982 to auction one property for which 
reserve price was fixed at Rs. 80 lakhs. However, 
the entire property had been encroached by hutments 
and no buyer came forwa rd to purchase it. Another 
property was proposed for auction in March 1983, 
when a direction was received from the Central Board 
of Direct Taxes directing the Commissioner of In
come-tax to stay the sale proceedings till a decision 
was taken on the scaling down petition and revision 
petitio.n filed by the defaulter. The d~fa ulter had 
also been allowed to pay tax in quarterly instalm~tlts 

of Rs. 6 lakhs from June 1984. 

A S.\'t:SM:t: 'D' (illd ivid11al) 

T he outstanding tax arrears against the defaulter 
assessee amounted to Rs. 26.20 lakhs r:nd related to 

Company went into liquidation in 1984. Depart
ment's claims filed with liquidator in June 1984. 

Sales fixed in 1972, 1973 1974 but no bidders came 
forward in these a uctions. Pare of land had been 
sold by Sales Tax Department for realisation of 
their dues. Civil suit filed by defaulter in 1978. 
No developments thereafter. 

assessment years 1944-45 and onwards. The ass1;;ssee's 
immovable property in a fashionable locality in Bom
bay was , attached in J une 1954. In February 1975, 
the Commissioner of Income-tax made a proposal to 
the Central Board of Direct Taxes for partial write
off to the extent of 80 per cent of the arrears leaving 

·a balance of Rs. 5.26 lakhs. This was not agreed to 
and the Central Board of Direct Taxes directed dis
posal of the property by public auction and alc;o con
sidering of feasibility of arrest and detention ~f the 
assessee. In March 1976, the Tax Recovery Officer 
reported that the defaulter_'s annual income w'.!s 
Rs. 6,000 only and in the context of the then arrears 
cif Rs . 26 lakhs, time was not ripe for such a course 
of action. No progress was made in this direction 
and again in 1979, the Commissioner of Income-tax 
made a proposal to the Board for partial write -<'ff of 
tax arrears. Even with the posting of Commiss!oner 
of Income-tax (Rec.every) in October 1981 no further 
development!! occurred in this case. In Gctober 
J 982 as a result of search and seizure operations it 
was fo und that the defaul ter had regular source of 



income and led a luxurious life and according to the 
appraisal report of the search and seizure this was 

· not a fit case for scaling down of the arrears . The 
value of the proper ty was estimated in 1984 as 
Rs. 1. 77 crores after inspection of the property. T he 
writ petition filed by the defaulter's wife quest10ning 
the competence of the Commissioner of Income-tax 
(Recovery) to dispose of the property by auction was 
rejec ted by the Bombay H igh Court in September 
1984. The defaulter met the Commissioner cf Jn
come-tax (Recovery) in September 1984 and the 
Commissioner of Income-tax (Recoycry) granted a 
stay on disposal of -the property by auction subject to 
the condition that the defaulter should chalk out the 
arrangement for payn:ient of the bulk of the ·remain
ing demand by D~cember 1984. T ill April 1985, the 
defaulter has paid only Rs. 4 lakhs. The department 
has not taken any further action for d isposal of the 
property · even though the chronology of the events 
showed that the defaulter had succeeded in not paying 
the tax demands for over 25 years and had also no t 
kept up the assurance given to the Comm issiL uer of 
Income-tax (Recovery) of clearing bulk of th~ de
mands by December 1984. 

Assessee 'N' (Company) 
In this case, the Income-tax Officer had intimated 

the Tax Recovery Officer in November 1982 about 
the details of the immovable properties of the assessee 
that could be attached and the Tax Rec~very Sftker 
was also cautioned that if recovery was postponed or 
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delayed it m ight be d i'fficult to recover the ar;:ears. 
T he properties were attached in D ecem ber 1982 and 
March 1983. The Commissioner of Income-t:lx in
structed the Tax Recovery Officer in October 1983 
to take expeditious steps to collect the demand. Th1.: 
vaiuation reports for the property attached in 1982 
were called for in October 1983 and the valuation re
port was received in Janua_ry 1984. The auctio.o sale 
fixed fof M arch 1984 d id not fructify for want of 
sufficient bidders. In the Illeanw!_iile the Coun 1~sucd 

orders winding up the company in March 1984 ·am l 
the official L iquidator took possession of the proper
ties in March 1984 and prohibited the auction sale~ 

of the attached properties. The department haci fild 
claims with the Liquidator in June 1984. 

Assessee 'R ' 

In this case imrr:ova ble property in the form of 
agricul tural lands were attached in M ay 1972. Sales 
were fixed in .1972, 1973 and 1974 but no bidders 
came forward in any of the years. In the meanwhile 
i t had been reported that a part of attached l and~ h ad 
been sold by the Sales T ax D epartment in December 
1974 to recover its dues. The assessce filed Civi l 
Suit in 1978 and the matter was stated to be pending 
before the Court. The department had not taken ar~y 

steps for expediting the d ispos·a1 of the case. 

(g) Andhra Pradesh charge 

*The position regarding certain o ld and high value 
case~ 1s indicated in the table below · 

Sr. Assessee 
No. 

Tax ar rears (in lakhs) 
and year of assessment 

Number of properties 
attached and year of 

attachment 

Reasons for delay in disposal 

2 

1. 'U' 

2. 'M' 

3. 'H' 

4. 'L' 

5. 'Y' 

3 

R s. 133.62 (income-tax) 
and 
Rs. 27.71 (wealth-tax) 
1967-68 to 1976-77 

Rs. 39.30 
1978-79 to 1980-81 

Rs. 35.96 
1975-76 to 1977-78 

R s. 24.29 
1966-67 to 1977-78 

Rs. 12.24 
1971-72 to 1973-74 

4 

6 (1 house property 
5 lands) 
1972, 1971 

4 (2 house properties and 2 
lands) 
1982 

One land, buildings, pla nt 
and machinery 
1983 

25 
1982 

3 
1980-8 1 

5 

Tbe prop~rt ie> were put for auction on several occa- · 
sions but the sa les did not fructify for wa nt of 
bidders. The properties a ttached were· not of 
su bstantial va lue. The department was consider
ing partial write-off o f tax dues for reasons o f 
irrecoverability. 

The properties had not been sold so far as the Com
missioner of [ncome-tax had directed the Tax 
Recovery O fficer in August 1983 to keep the pro
perties in attachment but not to make auction or 
sale until the demand became final at the Income
tax Appellate Tribunal stage. The appea l befo re 
the Income-tax Appellate Tribunal had not been 
finalised. 

On an application fi led by the assessee, Settlement 
Commission had stayed the collection of arrears 
of tax (November 1983). The stay had not yet 
been vacated. 

The · proper ties had not been s0ld so far . The party 
resided in Bombay. The party had fi led appeals 
before the Commissioner of Income-tax (Appeals), 
Bombay, who had granted a stay (March 1984). 
The stay had not so far been vacated. 

The objection petitions filed by the assessee in 1980 
was not replied to by the Income-tax Officer by 
filing counter·o bjcctions. Jn the meanwhile, it 
appeared the properties had been sold a way lo a 
third party notwithstanding the fact that they were 
a lready under a ttachment. 

(1 

,, 

-
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( h) Delhi 

The_ position regarding two of Lhe old pending cases is shown below : 

Sr. Assessee 
No. 

Arrea r of ta" (in lakhs No. of propert ies attached Reason fo r delay in d ispo51l 
o f rupees) and assessment a nd yea r of a ttachment 

ye;i r 

2 

J. 'M' 

2. "ff 

( y) Co11clusions 

3 4 

120 Two 
1955-56 to 1975-76 1982 
with the exceptio n of 
the yea rs 
i 957-58, 1958-59, 
J 966-67, 1970-71, 
197 J-72 and 1973-74. 

26.73 
J 972-73 to J 976-77 

One 
1980 

(a) Afler aLL•ichment of the immovabic prcper
tic:>, exped itious act ion was not taken to issue a pro
clamation of sale and to br ing the proper ties tc sale . 
T he depart mental inst ructions, however, lay down 
tha t the time interval between the date of a fixture 
of proclamat ion and the date of sale is 30 days. The 
a bsence or a stat utory time lim it for sale of p roper
t ies, once attached, had led to considerable delays , 
over 10 yc:irs in innumerable cases. Making full 
use of the inordi nate delay in this r egard, the defa ul
ters had arranged their affa ir:; in such a manner as to 
re1~dc r the department's efforts futile . 

( b) The law lays down that where auy immavab!e 
proper ty is attached, the attachement should relate 
back e:1ntl take effect from the date on which the 
notice lo pay the arrears W' s ser ved upon the defaul
ter. I n the absence of an enabling provision for the 
department to take possession, the attached properties 
together with their title deeds arc allowed to remain 
in the c ustody of the tax defa ulter who besides con
t inuing lo enjoy the benefits therefrom, m ore o(ten 
than not, maneuvered to transfer /sell or otherwise 
dispose of the property leaving no option to the depart
ment except to seek time consuming legal remedy. 

( c ) The Jaw provides that where an immovable 
properly is attached, the T ax Recovery Officer may 
instead of directing a sale o f the property, appoi nt a 
receiver to manage such p roper ty. T his prc visian 
was not at all resorted to. 

(d) The law vests complete a utho rity with 1he 
T ax Rerovcry Officer to investigate any claim or ob

. ject ion made to the attachment or sale of property 
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The Higl~ Court hat! \idc o rder da ted 25 J uly, l933 
aut horised the department to auction of om: or the 
properties in case the as5essee failed to p:iy Rs. 20 
la khs by 15 August 1983. The proputy could not, 
however, be sold as the m:is.imum bid wits b~low 
the reserved price. 

Commissioner of lnco.nc-tax Ind giv.:n ~Uy o r pr0-
ceedings till 31 March 1985 agJinst p.trt plym~nt. 
An amount of Rs. 70,00J w.is paid by ass-:ssc; oa 
31 March 1985. Demand rduced tv Ks. 11.0t 
la khs by C ommissioner of .lu.::o:m:-tax in appea l. 
Case pending before lncomc-tax Appel11 te T ri
buna l. 

in execut ion of a cer tificate. The ord..::r of the Tax 
Recovery Oilicer who is deemed to ac t judicially, sub
ject to the result of any sui t in a Civil Court, which 
may be ins titu ted by the defa ulter, is conclusive. No 
interference by any administ ra t ive authority is con
templated in the Jaw. Instances were noticed where 
sale of attached properties, in individual cases, v. ts 
stayed by the Commissioner o f Income-tax aml 1 ne 
Central Board of Direct T axes. 

The review was sent to the Ministry of Fina11ce 
on 23 September l 985 and their comments are 
awaited (January 1986) . 

1.10 Appeals, R evision petitions and writs 

Unde r the provisions of tbe Income-tax Act, 1961, 
if an assessec is dissatisf.ed with an assessment, u re
fund order, etc., he can file an appeal to the 
Appella te Assistan t Commissioner. The Act als0 
provides for appeal by the assessce d irect to the Com· 
missioner (Appeals). 

A second appeal can be taken to the Income- tax 
Appella te Tribunal. After the T ribunal 's decisi~111, a 
reference on a point of law can be taken to the H igh 
Court from which an appeal lies to the SupreJT.c 
Court. The assessee can also init i:ite writ p n..iceccl
ings under Article 226 of the Constitution. 

A tax payer can approach the Commissioner of 
Income-tax to revise an o rder passed by an l ncc me
tax O fficer o r by an Appellntc Assistant Commis
sioner within one year from the elate of such orders. 
The Commissioner can also take up for rcv1ston a n 
o rder which in his view i:; prejudicia l to the interest 
of revenue. 



(i) Particulars of income-tax appeals and revision 
petitions pending as on 3 1 M arch 1985 were as 
under: 

N umber o f appeals/revis ion peti
tio ns pending :-

(a) Out or appeals/revision pe1 i-
t ions instituted during 
1984-85. 

(b) Out of appeals/revision pet i
tions instituted in earlier 
years. 

TOTAL 

1nt:ome-tax Income-tax 
appeals with revision 
Appellate petitions 
Assistant with Com-
Commis
sioners/ 
CslT 
(Appeals) 

1,27,255 

1,1 0,901 

2,38, 156 

missioners 

5,654 

I0, 150 

15,804 

(ii) Particulars of wealth-tax, gift-tax and estate 
duty appeals ani;t revision petitions pending as on 
31 March 1985 were as under :-

Appea ls with Appellate Revision peit itio ns 
Assistant Commission- with Comm is-
ers/Commissioners of sioners 
Income-tax (Appeals) 

Wealth G ift Estate Weal- Gift Es-
Tax Tax Duty th ta le 

Tax Tax Duty 

Number o f appea ls/ 
rev1s1on peti-
tions pendi ng :-

(a) Out of appeals/ 28,121 1,420 1,376 J,093 39 
revision 
petitions 
instituted 
during 
1984-85. 

(b) Out of appeals/ 40,351 1,793 3,302 2,754 137 
revision peti-
tions ins1ituted 
in earlier years . 

TOTAL 68,4 72 3 ,21 3 4,678 3,84 7 1 76 

(ii i ) Year-wise break-up of income-tax appeal 
cnses and revision petitions pending with Appellate 
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Assistant Commissioners and Commissioners of In
come-tax (Appeals ) and Commissioners of InNme
tax as on 31 Marc h 1984 and 31 March 1985, res
pectively, with reference to the year of their ins titu· 
tion was as under : 

Appeals pend ing with Revision petition 
Appella te Assistant pending with Com-
Commissioners/Com- missioners 
missioners of fncome-

Years of 
tax (Appeals) 

Institutions 31 March 31 March 3 1 March 31 March 
1984 1985 1984 1985 

1975-76 a nd earlier l,123 291 
years . 

1976-77 947 157 

1977-78 l ,489 306 

1978-79 1,990 434 

1979-80 17,067*"' 3,900 2,110° ·555 

1980-81 13,963 6,13 l 1,361 796 

1981-82 25,263 11 ,135 2,337 1,575 

1982-83 58,879 26,24 4 3,326 2,403 

1983-84 1,30,300 57,942 6, 145 3,633 

1984-85 1,27,255 5,654 

TOTAL *2,45,472 2,38,156 *15,279 15,804 

•Figures furnished by Ministry of Finance in March 
1985 have been adopted. 

••Figures for 1979-80 and earlier years. y..:ar-wise 
break-up not furni~hed by Ministry ?f Finance. 

(iv) Year-wise break-up of wealth-tax, gift-tax and 
estate duty appeal cases and revision petitions pend
ing with Appellate Assistant Commissioners and Com
missioners as on 3 J M nrch ~ 985 with reference to 
the year of thei r institution was as under : 

Appeals pending with Revisions petitions 
Appellate Assistant Com- pending with Commis-
missioners/Commissioners sioners 
o f Income-tax (Appeals) 

Year o f 
l nst itution Wealth G ift Estate Wea lt h Gi ft Estate 

Tax Tax D uty Tax Tax Duty 

1975-76 61 4 37 72 
and earlier 
years 

1976-77 143 6 96 82 3 

1977-78 312 7 145 JOI I 

1978-79 737 47 158 116 3 

1979-80 3,570 139 233 223 14 

J 980-81 2,919 201 232 244 14 

1981-82 5,197 264 477 479 30 

1982-83 9,909 407 791 643 28 

1983-84 17,503 7 18 1,133 794 44 

1984-85 28, 121 1,420 1,376 1,093 39 

TOTAL 68,472 3,2 13 4 ,678 3,847 176 

... 
-,>-. 

.. 
' . 
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(v ) .The following table gives deta ils of 
references disposed of during the years 
1983-84 and 1984-85 :-

appeals 
1982-83, 

I 982-83 1983-84 J 984-85 

(a) (I) Number of appeals 2,34,804* 2,48,729 
fi led before Appel-
late Assistant Com-
missioners/Commis-
sioners of Income- · 
tax (Appea ls). 

2 ,42,307 

(2) Number of appeals 2,61,341 * 2,60,206 2,49,488 
disposed of by 
Appellate Assistant 
Commissioners/Com-
missioners of Tncome-
tax (Appea ls). 

(b) Number of appeals filed 
before lncomectax Appel
late Tribunals : 

(I) by the asses~ee 

(2) by the departmen t 

(c) N umber of assessee's 
appeals decided by the 
T ribunal in fa•.rour of 
the assessees fully out 
of (b)( I) above. 

(d) N umber of departmenta l 
appeals decided by the 
Tribunals in favour of 
the department fu lly out 
o f (b)(2) above. 

(e) N umber of references 
fi led to the High Courts : 

( I ) by the assessees 

(2) by the depar tment 

(f) N umber of references in 
the High Courts dis
posed of in favour of 
the 

(I) assessees 

(2) d epartment 

(g) N umber of appeals fi led 
to the Supreme Court 

(I ) by the assessees 

(2) by the depar tment 

(Ir) Number of appeals dis
posed of by the Supreme 
Court in favour of the : 

(I) asses sees 

(2) department 

25,088 

24,935 

8.610 

3,208 

1,992 

5,240 

143 

474 

9 

25 

28,544 

27,849 

10,483 

4,51 l 

1,595 

4,542 

231 

977 

19 

3 1 

15 

25,835* 

25,935* 

9,085* 

4,077* 

J ,556* 

5,588* 

1,220* 

722* 

9* 

37* 

2* 

*Figures furn ished by Ministry of Finance are provis ional. 
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(vi) Wri t peti tions ·pendi ng: -

(a) Number of wri t petitions 
pend ing as on 31 -3-1 985. 

(b) Ou t of (a) above : 

(i) Pending fo r over 
5 years. 

(ii) Pending · for 3 to 
5 yea rs. 

(iii) Pend ing for I to 3 
years . 

(iv) Pending upto I year 

Tu 
Supreme 

Court 

2 

336 

29 

80 

218 

9 

In 
High 
Court 

3 

3,844 

239 

732 

2,257 

616 

Tota l 

4 

4, 180 

268 

812 

2,475 

625 

J .1 1 Completion of Reopened and set aside assess
ment 

(i) Income-tax 

(a) D isposal of cases of assessments 
under Section ] 46 of Income-tax Act. 

Year 

1983-84* 

1984-85** 

No. of N o . of 
assessments assessmen ts 

for completed 
disposal 

23,649 

15,060 

14,3 15 

9,681 

cancelled 

No. of 
assessments 
pending a t 
the end of 

the year 

9,334 

5,379 

*Figures furn ished by Ministry of F inance in Ma rch 
1985 have been adopted. 

*'"Figures furnished by Ministry of Finance a re provisional. 

( b) Year-wise details** of cases of assessments 
cancelled under Section 146 of Income-tax Act, 1961 
(or under the corresponding provisions of the old 
Act) . and which are pending finalisation as on 
3 1 March 1985. 

Year 

1975-76 a nd earlier years 

1976-77 

1977-78 

J 978-79 

1979-80 

1980-81 

1981-82 

1982-83 

J 983-84 

1984-85 

TOTAL 

No. of 
cases 

445 

173 

226 

295 

423 

830 

1, 171 

555 

557 

704 

5,379 

**F igures furnish ed b y Mi nistry of Fina1 ~ce :ire PH·,·isi< n;:J. 



(c) Disposal of cases of assessment cance lled 
under Scc; ion 263 of Income-tax Act. 

'Year No. of No. or No. or 
assessments assessments assessments 

for completed P,ending a t 
disposal the end of 

the year 

1983-84* 1,641 717 924 

1984-85*" 1,664 1,034 630 

*Figures furnished by Ministry of F inance in March 
1985 have been adopted'. 

**Figures furnished by Ministry of Finance are provisional. 

( d) Year-wise details** o[ cases of assessments 
c~rncelled under Section 263 of the Income-tax Act, 
1961 (or under corresponding provisions of the old 
Act) and which arc pending finalisation as an 
31 March 1985. 

Year No. of cases 

l 975-76 and earlier years 23 

1976-77 20 

1977-78 11 

l 978-79 49 

1979-80 80 

1980-81 100 

1981-82 127 

1982-83 92 

1983-84 71 

1984-85 57 
----

TOTAL 630 

**Figures furn ished by Ministry of F inance are provisiona l. 

(e) D isposal of cases of assessment cancelled/ set 
aside by Appellate Assistant Commissioner / Commis
sioner of Income-tax (Appeals ) under Section 251 
of Income-tax Act or by Income-tax Appellate T ri
bunal under Section 254 of Income-tax Act. 

Year No. of No. of No. of 
assessments assessments assessments 

for completed pending at 
disposal the end of 

the year 

1983-84* 11 ,538 5,480 6,058 

l 984-85**., 8,521 4,310 4.21 I 

*F igures furnished by Ministry of Finance in Mar :h 
' 1985 have been adopted. 

**Figures furnished by Ministry of Finance arc provisional. 
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(f) Ye:tr-w isc deta ils':' ·:, of cases O( · assessment set 
aside by thc Appellate Assistan t Commissioner/ Com
missioner of Income-ta~ (Appeals) under Section 
251 of the Income-tax Act, 196 l (or under the cvr
respond ing provis io ns of the old Act) by the Appellate 
Tribunal under Section 254. of the Income-tax Act, 
1961 (or under the corresponding provisions of the 
old Act) where fresh assessments have nut been com
pleted as on 31 March 1 985*'~ 

Assessment yea r 

1975-76 and ea rlier years 

1976-77 

1977-78 

1978-79 

1979-80 

1980-81 

1981 -82 

1982-83 

1983-84 

1984-85 

TOTAL 

Set aside by 
Appellate 
Assistant 
Commissioners/ 
Commissioners 
of Income-tax 
(Appeals) 

No. of 
cases 

430 

201 

21 S 

334 

470 

GIS 

650 

307 

23.+ 

296 

3,758 

Set aSide by 
Appellate 
Tribunal 

No. of 
cases 

106 

36 

41 

46 

54 

54 

42 

16 

17 

41 

453 

**Figures furnished by Ministry of Finance are provisional. 

(ii) Wealth-tax and Gift-tnx 

(a ) Disposal of cases of assessment cancelled 
under Section 25 of the Wealth-tax Act, 1957 and 
under Section 24 (2) -of the Gift-tax Act, 1958. 

Year No. of assess- No. of assess- No. of assess-
ments for ments completed men ts pending 
disposal at the end of the 

yea r 

Wealth Gift Wealth Gift Wealth Gift 
Tax Tax Tax Tax Tax Tax 

1983-84* 1,386 14 206 8 1,180 6 

1984-85 .. 1,879 61 296 24- 1,583 37 

(b) The year-wise** details of assessments can
celled under Section 25 of the Wealth-tax Act , 1957 
and under Section 24(2) of the Gift-tax Act, 1958, 

•Figures furn ished by Ministry of Finance in March 
1985 have been adopted. 

**Figures furnish~d by Minist ry of Finance are provision1l. 
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which were pending finalisation, as on 31 March 1985, 
were as follows : -

No. of cases 
Assessment year 

Wealth Gift 
Tax Tax 

1975-76 and earlier years 390 

1976-77 238 

1977-78 428 

1978-79 200 4 

1979-80 157 6 

1980-81 73 8 

1981-82 40 9 

1982-83 17 5 

1983-84 21 

1984-85 19 3 

TOTAL 1,583 37 

( c) Disposal of cases of assessments set aside by 
the Appellate Assistant C ommissioner/Commissioner 
(Appeals)/ Appellate Tribunal under Section 23 ( 5) / 
24(5) of the Wealth-tax Act. 1957, Section 22(5) / 
23(5 ) · of the Gift-tax Act, 1958 and Section 62(5) / 
63(5) of the Estate Duty Act, 1953. 

Year No. of assess- No. of asess- No. of assess-
ments for ments completed ments pending 

disposa l at the end of 
the year 

£ £ 
Wea- Gift Es- Wea- Gift Es- Wea- Gift Es
lth Tax tate Ith Tax tate Ith Tax ta le 
Tax Duty Tax Duty Tax Duty 

1983-84* 3,796 85 

1984-85** 2,453 79 

1,222 24 

1,003 29 

2,574 61 

1,450 50 

88 

33 

£Figures awaited from Ministry of Finance. 

*Figures furnished by Ministry of Finance in March 
1985 have been adopted. 

••Figures furnished by Ministry of Finance are provisional. 

( d) The year-wise details of assessments set aside 
by the Appellate Assistant Commissioner/ Co mmis
sioner (Appeals) / Appellate Tribunal under Section 
23(5)/24(5) of the Wealth-tax Act, 1957, Secti011 
22(5)/23(5) of the Gift-tax Act, 1958 and Secticn 
62(5) / 63(5) of the Estate Duty Act, 1953, where 
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fresh assessments had not been .completed as on 
31 March 1985** were as under:-

Set aside by Appella te 
Assistant Commissioners/ 
Commissioners (Appeals) 

Set aside by Appellate 
Tribunal 

Assess-
ment N umber of cases Number of cases 
years 

Wealth Gift Estate Wealth Gift Estate 
Tax Tax Duty Tax Tax Duty 

1975-76 368 18 62 
and 
earlier 
years. 
1976-77 171 2 14 
1977-78 174 5 8 
1978-79 203 7 2 15 2 
1979-80 137 1 ·J 10 
1980-81 75 2 2 9 
1981-82 60 4 1 4 
1982-83 53 3 4 2 
1983-84 35 1 11 2 
1984-85 40 2 7 8 2 

TOTAL l ,316 45 28 134 5 5 

Uflgures furnished by Ministry of Finance are provisional. 

1.12 Reliefs and ~efwids 

Where the amount of tax paid exceeds the amount 
of tax payable the assessee is entitled to a refund of 
the excess. If the refund is not granted by the depart
ment within three months from the end of the month 
in which the claim is made, simple interest at the 
prescribed rate become payable to the assessee en the 
amount of such refund (vide Section 237 read with 
Section 243 of the Income-tax Act). 

(i) (a) The particulars of cases of refunds for 
which claims were made, the claims settled and the 
balance outstanding during 1984-85. 
Financial O oening Cl'I ims Total No. of Balance 
year Balance received refunds out-

during made standing 
the year 

1980-81 15.269 1,'.B.691 J.48.960 1,31.'iR4 17.176£ 
1981-82 17,506£ 1,91.587 2.09.09'.l 1.91.660 15.413 
1982-83 15,433 1,34,306 1,49.719 1,22,6<!0 27,059 
1983-84* 27.059 t A0,163 1,67.222 1,17.981 29.241+ 
1984-85 29."'21t 1,<'0.16 1 1 , 79, 38~ 1,4 1,835 37,547 

(b) Year-wi"e analysis of the balance claims as on 
11 March 1985. 

Financial ye'l r in wli ich <ioolic:'ltiori 
W 'IS m<1de 

1981-82 and earlier years 
1982-81 
1981-84 
1984-85 

TOTAL 

No . of r.~ ~es 
pe<d ing 

11 
279 

7 J) 'I) 

30."' 19 

-- · ~ -------- --- -
f :incl +T!-ie <ii~creoa nr.y in figiire5 i5 und~r v .rific1 1io'1 by 

Mini~trv of F in:ince. 
*Fig• 1r~~ fqr'l i~lid l)y Miriistry of Fin1'1ce in \of l.ci:;i 

1 <l85 have been adopted. 
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(ii) (a) The Act also provides for refund of any that b~alf. Simple interest at the prescribed rate 

amount which may become due to an assessee as a is payable to the assessee in such cases too. 

The particulars of assessment pending revision, re-
result of any order passed in appeal or other pro-

visions actually made and the number of cases of 
ceedings without his having to make any claim in assessments outstanding as on 31 March, 1985. 

Financial year Opening Assess- Total No. of NO. of Assess-
Balance ments for assess- assess- men ts 

revision men ts men ts pending 
during tho revised out which revision 
year of Col. 4 re5ulted in 

refunds as 
a result of 
revision of 
Col. 5 

2 3 4 s 6 7 

1980-81 9,240 1,04,447 1,13,687 1,06,771 50,104 6,916£ 

1981-82 6,961£ 1,04,114 1,11 ,075 1,05,296 20,700 5,779 

1982-83 5,779 91,631 97,410 90,387 33,963 7,023 

1983-84* 7,023 80,061 87,084 79,302 29,222 7,782 

1984-85 7,782 66,760 74,542 68,859 27,935 5,683 

£ The discrepancy in figures is under verification by Ministry of Finance. 

•Figures furnished by Ministry of Finance in March 1985 have been adopted. 

(b) Year-wise analysis of balance as on 31 \1arch 

1985. 

Financial year 

1981-82 and earlier years 

1982-83 

1983-84 

1984-85 

T OTAL 

1.13 Interest 

No. of cases 
pending 

294 

398 

473 

4,518 

5,683 

The Income-tax Acr. provides for payment of 
interest by the assessecs for certain defaults such as 
delayed submission of returns, delayed payment of 
taxes, etc. In s0me cases such as those where 
advance tax has been paid in excess or where a refund 
due to the assessee is delayed, Government have also 
to pay interest. 

The particulars of interest levied and interest paid 
by Government _pnder different provisions of the A;;t 
during the year 1984-85 are given below :-

No. of Amount 
assessments (In crores 

of rupees) 

2 3 

(a) The total amount of interest 10,48,304 
levied under various provisions 

485 .18 

of the Income-tax Act. 

(b) Of the amount of interest levied, 
the amount: 

(1) Completely waived by the 24,526 
department. 

(2) Reduced by the department 1,53,494 

(3) Collected by the department 

(c) The total amount of interest 
paid: 

(1) On advance tax pa id in 
excess of assessed tax. 

(2) On delayed refunds 

(3) Where no claim is needed 
for refund. 

3,18,772 

l ,19,28 1 

334 

5,757 

16.27 

132 .72 

58 .67 

12 .72 

0 .24 

4 .01 

• ' . 
~ 
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1.14 Cases settled by Settlement Commission 

Under the provisions ~f the Income-tax Act, 1951 
and the Wealth-tax Act, 1957, an assessee may at any 
stage of a case relating to him make an application 
to the Settlement Commission to have the case settled. 
The powers and procedures of the Settlement Com
mission are specified in the Act. Every order of 
settlement passed by the Settlement Co.!llmission is 
conclusive as to the matter stated therein. 

The number of cases settled by the Settlement 
Commission during th~ past five years was as 
under :-

Financial year 

(I) Income tu: 
1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

(II) Wealth-tax 
1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

No. of 
cases 

for 
disposal 

1 ,2.76 
1,231 
1,430 
1,799 
1,988 

497 
506 
551 
702 
733 

No. of 
cases 

disposed 
of 

294 
159 
186 
224 
270 

69 
86 
47 
92 
86 

Percen
tage 

23.04 
12.91 
13.00 
12.45 
13.57 

13.88 
16.99 
8.52 

13.10 
11.73 

Pending 
cases 

982 
1,072 
1,244 
1,Si5 
1,718 

428 
4: 0 
504 
610 
647 

(iii) Year-wise position of tax determined 
(including interest and penalty) in cases 
settled by Settlement Commiss1on. 

Financial year Inccme-t'-x Wealth tax 

(Rs. in lakhs) 

1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

281.79 
124.90 
207.02 
373.91 
225.19 

1.15 Penalties and prosecutions 

18.94 
6.92 

10.39 
26.62 
23.43 

Failure to furnish return of income/ wealth/ gift or 
filing a false return invites penalties under the rele
vant tax law. It also constitutes an offence for whie-h 
the tax payer can be prosecuted. The Tax laws also 
provide for J~vy of penalty and prosecution for failure 
to produce accounts and documents, failure to dedud 
or pay tax, etc., 

(I) Income-tax 
A. Penalt/e3 

(a) No. of penalty orders passed under 
Section 271(1)(c) during 1984-85. 

(b) Concealed income involved in (a) 
above. 

(c) Total amount of penalty levied in 
(a) above: 
(I) No. of orders 

(ii) Amount 

42,902 

Rs. 18. SB crores 

8,712 
Rs. 16.85 croros 

2S 

(d) Total amount of penalty collected 
in (c) above : 
(i) No. of orders 

(ii) Amount 

(e) No. of penalty orders passed under 
other Sections of the Act during 
1984-85. 

(f) Income involved in (e) above 

(g) Total amount of penalty levied in 
(e) above: 

(i) No. of orders 
(ii) Amount 

(h) Total amount of penalty collected 
in (g) above : 
(i) No. of orders 

(ii) Amount 

B. Prosecutions 

(a) No. of prosecutions pending before 
the Courts as on 1-4-1984. 

(b) No. of prosecution/complaints filed 
during 1984-85 under Sections 276C, 
276CC, 2760, 277 and 278, 

(c) No. of prosecutions decided during 
1984-85. 

(d) No. of convictions obtained in (c) 
above. 

(e) No. of cases which were compounded 
before launching prosecutions. 

1,315 
Rs. 0. 79 crores 

7,74,653 

Rs. 78 . 90 crores 

2,27,070 
Rs. 23 . 96 crores 

52,657 
Rs. 4. 58 crores 

1,213 

783 

84 

13 

60 

(/) Composition money levied in cases Rs. 1 .49 lakhs 
in (e) above. 

(II) Wealth-tat and Gift-tax 

A. Pena/tie,• 

(a) No. of penalty orders passed under 
Section 18(1)(c)/17(l)(c) during 
1984-85. 

Wealth- Gift-
tax tax 

7,650 429 

(b) Amount of concealed net wealth/ 1,107.91 
value of gift involved in (a) above 
(in lakhs of rupees). 

54.11 

(c) Total amount of penalty levied io 
(a) above: 
(i) No. of orders 

(ii) Amount (in lakhs of rupeos) 

(d) Total amount of penalty collected 
in (c) above : 
(i) No. of orders 

(ii) Amount (in lakhs of rupees) 

1,362 53 
186 .37 11.88 

180 9 
2 .90 0 .05 

(e) No. of penalty orders passed under 
ot~er sections during 1984-85. 

64,419 4.7~>1 

(f) Amount of net wealth/value of Gift 
involved in (e) above (in lakhs of 
rupees). 

(g) Total amount of penalty levied in 
(e) above: 

3,193.48 

(I) No. of orders 15,534 
(Ii) Amount (in lakbs of rupees) 371 .91 

(h) Total amount of penalty collected 
in (g) above : 
(i) No. of orders 

(ii) Amount (in lakhs of rupees) 
2,476 
21. 15 

113 .31 

1,015 
17. 45 

281 
1.31 

•Figures furnished by Ministry of Finance are provisional. 



B. Prosecutions• 

(a) No. of prosecutions pending before 
the Courts on 1-4-1984. 

(b) No. of prosecution complaints filed 
during 1984-85 under Seetions 35A, 
35B, 35C, 350 and 35F. 

(1') No. of prosecutions decided during 
1!184-85. 

(d) No. of convictions· obtained in (c) 
above. 

(e) No. of cases which were compounded 
before launching prosecutions. 

(f) Composition money levied in cases 
in (e) above (in lakhs of rupees). 

240 

50 

9 

3 

1.33 

*Figures furnished by Ministry of Finance arc provisional. 

1.16 Searches and Sei~ures 

Sections 132, 132A and 132B of the Income-tax 
Act, 1961, provide for search and seizure operations. 
A searr;h bas to be authorised by a Director of Ins· 
pection, Commissioner of Income-tax or a spc<.:1.fied 
Dy. Director of Inspection or Inspecting Assistant 
Commissioner. Where any money, bullion, jewellery 
or other valuable article or thing is seized, the Income
tax Officer has, after necessary investigations, to .make 
an order with the approval of Uie I.A.C. within 
90 days of the seizure, estimating the undisclosed 
income in a summary manner on the basis of the 
material available with him and calwlating the 
amount of tax on the income so estimated, specifying 
the amount that will be required to satisfy any exist
ing liability and retain in bis custody such assc.s a:> 
are, in bis opinion sufficient to satisfy the aggr .~gate 

of the tax demands and forthwith release the remain
ing portion, if any, of the assets to the person from 
whose custody they were seized. The books of 
account and other documents cannot be retained hy 
the authorised .officer for more than 180 days irom 
the date of seizure unless the Commissioner appruved 
of the retention for a longer period. 

Searches and Seizures 

(a) Number of cases in which search and 
seizure were conducted during the 
last three years : 

1982-83 
1983-84 
1984-85 

No. of 
asses-
sees 

3,070 
2,691 * 
3,301 

No. of 
assess-
men ts 

5,692 
5,278* 

5,026 

*Figures furnish0d by Ministry of Finance in April 
1985 have been adopted. 
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(b) No. of search cases in which assess-
ments were awaiting completion at 
the beginning of the year 1984-85 : 
(1) No. of assessees 6,575 
(2) No. of assessments 13,410 

(c) No. of search cases in which assess-
ments were completed during the 
year 1984-85 : 
(I) No. of asscssees 4,911 
(2) No. of assessments 8,697 

(d) (A) No. of search cases in which 
assessments are awaiting to be com-
pleted at the end of the year 1984-85 : 
(1) No. of assessees 4,965 
(2) No. of assessments 9,739 

(B) Number out of(A) above, which are 
pending for more than 2 years after 
the date of search : 
(1) No. of asscssees 1,618 
(2) No. of assessments 3,566 

(e) Total concealed income assessed in 
cases referred to in item (c) above : 
(I) No. of cases 1,883 
(2) Amount Rs. 112.89 crores 

(f) Penalty levied for concealment of 
income in search cases during the 
year (irrespective of whether assess-
ments are completed in this year or 
earlier) : 
(1) No. of cases 543 
(2) Amount Rs. 12.45 crores 

(g) No. of search cases in respect of 
which prosecution was launched in 

104 

the Court during tbe year 1984-85 
(irrespective of whether assessments 
are completed in this year or earlier). 

(h) No. of convictions obtained during 
the year 1984-85. 

12 

(i) No. of cases where no concealment 3,028 
or tax evasion found on completion 
of assessments. 

U) Total amount of cash, jewellery, 
bullion and other assets seized during 
the year 1984-85 (approximate value) : 

(I) Cash Rs. 152.96 crores 
(2) Bullion and jewellery Rs. 279 .12 crores 
(3) Others Rs. 324.19 crores 

TOTAL Rs. '756.27 crores 

(k) No. of search cases in respect of 963 
which summary assessment orders 
under section 132(5) of the lncome-
tax Act were passed during the year 
1984-85. 

(/) Amount of undisclosed income Rs. 27 .11 crores • 
determined in the orders under sec-
tion 132(5) referred to in item (';) 
above. 

(m) (1) Value of assets retained as a Rs: 147. 81 crores• 
result of orders passed under section 
132(5) referred to in item (k) above. 

(2) Value of assets returned as a Rs. 10. 73 crores• 
result of orders passed under section 
132(5) referred to in item (k) above. 

*Figures are under verification by Ministry of Finance. 
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(n) Amount of cash, jewellery, bullion 
and other assets held on 31-3-1985, 
irrespective of the year of search : 
(1) Cash 
(2) Bullion and jewellery 
(3) Others 

TOTAL 

(o) The break-up of the amount of cash 
jewellery, bullion and others assets 
held on 31-3-1985 : 
(i) Over 5 years 
(ii) Between 3 to 5 years 

(iii) Below 3 years 
TOTAL 

(p) Arrangements made for the safe 
custody of the assets still held and 
for their physi.cal verification. 

Rs. 35. 99 crores 
Rs. 223 . 94 crores 
Rs. 87.9Scrores 

Rs. 347. 91 crores• 

R s. 2. 36 crorcs 
R s. 25.41 crores 
Rs. 341.07 crores 
Rs. 368. 84 erores• 

Cash is deposited 
in the personal 
Deposit Account 
of the Commis
sioners · of Income
tax in the Reserve 
Bank of India. Other 
valuables are kept 
either in well guar
ded strong rooms in 
the office or in 
Bank vaults, etc. 
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•The discrepancy in ,be figures is under verification by 

M inistry of Finance 

1.17 Acquisition of Immovable Properties 

1.17.01 Chapter XXA of the Income-tax Act, 
1961, introduced with effect from 15 November 1972, 
empowers the Central Government to acquire an 
immovable property, where such property is tran~
ferred by sale or exchange and the true consideration 
f'or such transfer is concealed with the object of 
evading tax. The scope of these provisions bas bel!n 
extended through the Income-tax. (Amendment) Act, 
1981 with effect from 1 July 1982, to cover: 

(a) transfers of fiats or premises owned through 
the medium of co-operativ~ societies and 
companies; 

(b) agreements of sale followed by part per
formance, viz., by actual physical possession 
of the property by the defacto buyer; and 

( c) long term lease3, i.e. leases for a period of 
12· years or more. 

The provisions were introduced in the statute on 
the recommendation of the Direct Tax~s Enquiry 
Committee popularly known as Wanchoo Commit•ee 
(1971) Report on black money. The objective of 
the legislation is to counter evasion of tax through 
under-statement of the value of the immovable pro
perty in sale deeds and also to check the circulation 
of black money, by empowering the Central Govern
ment to acquire immovable properties, including agri
cultural lands. 

1.17 .02 Acquisition proceedings under these provi
sions can be initiated where an immovable property 
of fair market value exceeding Rs. 25,000 (Rs. 1 iakh 
with effect from 1 June 1984) is transferred for an 
apparent monetary consideration, which is less than 
the fair market value by more than 15 per cent of 
the apparent monetary consideration. The compen
sation payable on acquisition is the amount of the 
monetary consideration shown in the tramfer docu
ment plus 15 per cent of such amount. Regarding 
taking over and management of the immovable pro
perties vested in the Government under the provi
sions of the Income-tax Act, it was agreed in Novem
ber 1976 in the Ministry of Works and H ousing and 
the Ministry of Finance that the Central Public Works 
Department would take over the immovable properties 
from the Revenue authorities after the forfeiture had 
b~comc absolute and all formalities relating to api:eul 
etc., provided under the law have been comp~<!<ed 

and manage the same. Accordingly the Central Board 
of Direct Taxes issued instructions in May 1977. 

1.17.03* Particulars of cases where notices of 
acquisition issued, acquisition made, etc., are given 
in the table below :-

l. Tota l number of Com
missioners charges. 

2. No. of cases where 
notices of acquisition 
issued. 

3. No. of cases where 
notices were withdrawn. 

4. No. or cases where 
acquisition made pursu
ant to the notice. 

5. In respect of properties 
at 4 above: 

1982-83 1983-84 1984-85 

21 21 21 

11,040 12,442 19,134 

3,599 4,534 10,784 

9 23 38£ 

Rs. Rs. Rs. 

(a) The value deter- 29,18,149 59,13,180 2,50,58,155 
mined in respect of 
property acquired. 

(b) Whether tho amount 
was actually paid. 

(c) Whether the acqui
sition was appealed 
against. 

(d) Expenditure incur
red in the mainte-
nance of property 
wherever acquired. 

(e) If the property is 
not resold whether 
rental income is 
received and ac-
counted for. 

8 18 29 

•• •• • • 

•• •• • • 

•Figures furnished by Ministry of Finance arc provisional. 

£In three cases possession is still to be taken. 

UJnformation not furnished by the Minlstryof Finance. 



During examination of para 1.18 of the Report ot 
the Comptroller and Auditor General of India for the 
year 1981-82-Union Government (Civil) Revenue 
Receipts (Direct Taxes) the Public Accounts Com
mittee ( 1983-84) in their 21 lth Report (Seventh 
Lok Sabha) found that as against 77 lakh intimatiun~ 
of sale or transter of properties during the period 
(15 November 1972 to 31 March 1983), the Depart
ment issued notices in· 53,310 cases, dropped acq\;isi· 
tion proceedings in 26,616 cases, passed acqui3itic:n 
orde-rs in 435 cases and actually took over 15 pro
perties-the cases finalised representing a negligible 

· fraction of the cases taken up. The Committee also 
expressed the hope that with the enhancement of the 
monetary limits in respect of intimations and fair 

· market value for initiation of acquisition proceedings, 
the Dep!lrtment WQuld show better results in future . 
However, during the three years 1982-83 to 1984-85 
out of 43,007· cases where notices 2f acquisition were 
issued notices w~re withdrawn in as many as 18,917 
cases and the Department acquired the properties in 
70 cases only involving a value of Rs. 3.39 crores. 

1.17 .0~ In respect of the 15 immovabl~ properties 
taken over by the Department during the peri\)d 
15 November 1972 to 31 March 1983, referred to in 
the 211 th Report of the Public Accounts Committee 
( 1983-84), against the apparent cons.ideratioa of 

Rs. 15.15 lakhs the fair market value was estimated 
at Rs. 24.38 lakhs. The acquisition of these pr<>p~r
ties and their utilisation were reviewed in audit dur
ing 1984-85. The results are indicated in the fo!!~w
in~ paragraphs. 

(i) A person purchased in October 1974 an 
immovable property (a double storey building) in 
Delhi for an appar~nt consideration of Rs. 1,60,000. 
The fair market value of the property as detefT!':ined 
by the Departmental Valuation Officer, in March 
1975, was Rs. 2,28,400 which exceeded the apparer.t 
consideration by 42 per cent. The Competent Autho
rity passed an acquisition order in January 1976, 
after obtaining the approval of the Commissioner of 
Income-tax. 

The Central Public Works Department took posses
sion of the property which was occupied by tenants, 
in March. 1978 and the transferee of the property was 
paid a sum of Rs. 1,84,000 towards compensation. 

In March 1981, the Competent Authority intimated 
the Central Public Works Department to take action 
to recover damages from the tenants for the un
authorised use and occupation of the property and 
initiate proceedings for eviction of ·unauthorised 

is 
occupants. The Department was also asked to p~e
pare draft building plan for construction of office/ 
residential fiats for approval by the Central Board of 
Direct Taxes. 

A verification of the records in audit disdcsed 
that 

(a) the property was not taken into the Regis
ter of Buildings and Lands maintained by 
the Executive Engineer, Central Public 
Works Department, 

(b) no rent had been realised from the tenants 
of the property, and 

(c) a chequy ~or Rs. 1,650 towards rent irom 
1 February 1976 to 30 April 1977, sent by 
one of th'!'._ tenants, lay unencashed in the 
Central Public Works Department. 

(ii) An open pl~t of land admeasuring 6660 sq. 
feet in Baroda was sold for an a.Pparent con!>idention 
of Rs. 26,500 in July 1973. The fair market value 
of the property was determined as Rs. 41,500. The 
acquisition order passed in August 1976 became finai' 
in September 1976. The compensation of Rs. 30,475 
was paid to the transferee, and the property was 
taken possessiou. of in December 1977. The pro
perty was handed over, afte,r acquisition to the Cen
tral Public Works Department who had kept a n'.lte 
of the property in thei::- Register of Immovable Pro
per!ies. The property had been earmarked (February 
1>83) for Government use, i.e., for construction of 
staff quarters for Government servants and constrnc
tioa was expected (September 1985) to commence in 
October 1985. 

(iii) A reside_ptial property at J~landhar was sold 
for a consideration of Rs. 25,000 in May 1975. The 
fair market value of the property was, however, deter
mined by the Competent A.'lthority as Rs. 1,19,290 
and an order for acquiring the property issued in 
March 1.977 became final in Sept~mber 1977. In 
March 1979, formal possession of the property was 
taken over by the Competent Authority, though t.he 
property was still under the occupation of a tenant. 
The compensation of Rs. 28,750 was paid to the 
transferee in March 1979. 

The Competent Authority allowed the tenant to 
continue in occupation to end of May 1979 on pay
ment of fair rent of Rs. 450 ·per month. The tenant, 
however, vacated the premises only on 30 June 1980. 

--

-
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The tenant sent a cheque for Rs. 900 to the Com
petent Authority towards rent for M arch 1979 and 
April 1979. The cheque was forwarded by the Com
petent Authority to the Central Public Works Depart
ment for further action but the latter returned the 
cheque stating that since the property was under the 
control of the Competent Authority, the rent should 
. be collected by that authority only. The verification 
in audit indicated that 

(a) there was nothing to establish that the 
cheque was realised and the proceeds cr~

dited to the Government, 

(b) no rent for the period from May 1979 t•) 
June 1980 at the rate of Rs. 450 per month 
would appear to have been collected from 
the tenant and credited to Government, 

(c) neither the Income-tax Department nor the 
Central Public Works Department m ain
tained any records about the property ac
quired, and 

(d) on the tenant vacating the building on 
30 June 1980, the Commissioner of Income
tax allotted it to the Income- tax Officer 
(Headquarters) for his occup'ation. The 

Income-tax Officer occupied the proper~y on 
24 August 1980 and a rent amounting to 
l 0 per cent of bis salary was being recovered 
since then. 

(iv) A person sold a plot of land in Chandigarh 
for a sum of R s. 49,000 in February 1976. The 
fair market value of the property was determined as 
Rs. 72,000 and as the sale consideration was found 
to have been understated, the Competent Authority 
passed an order (February 1977) for a'cquisition 
thereof, after obtaining the approval of the Commis
sioner of Income-tax. The compensati0n of 
Rs. 56.420 was paid to the transferee by the Central 
Public Works Department in June 1977. Tmrnediatelv 
thereafter, the Central Public Works Departmen! took 
possession of the plot. 

Verification by Audit of the records in July 1984. 
disclosed the following position : 

(a) The Superintending Engineer, Central Puhlic 
Work~ Department proposed to the Ch ief 
Engineer in June 1982 that the plot should 
be utilis~d for the construction of 4 quarters 
for Central Public Works Department Offi
cers and submitted preliminary estimate for 
the construction of quarters at the cost of 
Rs. 3.62 lakhs in November 1983 . 
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(b) The proposal and the estimates are yet to 
be approved by the Government of India 
(October 1985). 

(v) An owner of an immovable property in Amrit
sar consisting of nine shops (let out to tenants) so]J 
it for a consideration of R s. 63 ,000 in M arch 1973, to 
two parties. The fair market value of the prcperty 
was fixed by the Valuation Cell of the Depa·rtment as 
R s. 1.08 lakhs. As the sale consideration was fo und 
to have been understated. the Competent Authori ty 
passed orders for the acquisition o f the property af ter 
obtaining the approval of the C'.ommissioner, in Sep
tember 1974, which became final in 1976. 

As the property was in occupation of the tenants, 
the possession thereof could be taken over only in 
April 1977, with the help of the P olice Department. 
The compensation of Rs 71 ,200 (after deducling 
Rs. 1,250 for damages to property) was paid t0 the 
transferees in July 1977, by the Central P ublic Works 
Department. The property was not put to any use 
during the period from A pril 1977 to F ebruary 1981. 
The Police Department of the State occupied the 
building in March 1981 and set up therein a Pclice 
Post. The Central Public Works D epartment de
manded rent at the rate of Rs. 215 per shop for the 
period from March 1981 onwards. 

The review in Audit disclosed that 

(a) no records were kept in the Centra] Public 
Works Department to watch the receipt of 
rent, 

(b) the Central Public Works Department have 
claimed rent amounting to R s. 1,02,535 for 
the period from March 1981 to July 1985 
from the State Police Department but so far 
nothing has been realised (October 1985), 
and 

(c) the State Police Department's proposal to 
purchase the oroperty has not so far mater
ialised (October 1985). 

(vi) An open land admea~uring four Bighas (app
roximately) in Kam al was sold for a consideration 
of R s. 36,000 in January 1976. The fair rr.~rket 
value of the property was determined as R s. 1,05,000. 
In view of the fact that the sale consideration was 
understated the Competent Authority passed an 
acquisition order in M arch 1979 which becam~ fin a1 
in August 1979. The compensation of R s. 41 ,400 
was paid in M arch 1981 and the property was taken 
over by the Central Public Works Depa rtment on the 
same day. The property was awaiting disposal 
(October 1985) . .,. •-;.1 -1 



(vii) A factory building situated in Bahadurgarh, 
consisting of two units, was sold for a considergt100 
of Rs. 8_1,000 in April 1973. The fair market valu~ 
of the property wa& determined as Rs. 1,04,972. As 
the sale consideration was found to have been t:nder
stated, the Competent Authority passed an acquisition 
order in May 1976 which became final in November 
1977. The compensation of a sum of Rs. 1,23 ,826 
was paid in July 1980 and immediately thereafter the 
property was taken possession of. The property is 
still under the possession of the Commissioner of 
Income-tax concerned and bad not been handed over 
to the Central Public Works Department. The Re
venue Department had employed a Chowkidar for 
looking after the property and bad incurred a'.l ex
penditure of Rs. 27,974 till June 1984, towards bis 
salary and allowances. The property remained to be 
disposed of. 

· (viii) A plot of land and a godown in Allahabad, 
were sold to a'n association of persons for a sum of 
Rs. 45,000 in March 1974. The fair market value 
of the property was determined as Rs. 70,000. As the 
fair market value was higher than the saJe considera
tfon plus 15 per cent thereof, the Comp~tent Antho
rity pass.ed an acquisition order in October 1975 
which became final in August 1979. No compensa
tion was paid as one of the transferees filed (1979) 
a writ petition ccfore the High Court against the 
acquisition order and taking over possession of the 
property. Jn October 1982 the Court allowed the 
writ petition and quashed the acquisition proceedings. 

(ix) A residential properly at Allahabad was sold 
to a group of persons fo.s a consideration of 
Rs. 1,20,000 in November 1974. The fair market 
value of the property was Rs. 2,06,000. As the s1le 
consideration was found to have been understated, an 
acquisition order was passed in January 1976 which 
became final in August 1979. The possession of !he 
property was taken over by the Central Public Works 
Department in August 1979. In January 1980, the 
Centrnl Public Wcrks Department informed the In
come-tax Department that no compensation for the 
property could be paid as the owners had not claimed 
it. 

The property had been let out to a number of 
tenants who deposited the monthJy rent in the Cen
tral Public Works Department. A register of rent is 
maintained by the Central Public Works Dep:irtmcnt 
to watch the· recovery of the rent. One of the tenants, 
however, filed a writ petition (1979) in the Allahabad 
High Court against the acquisition order and the 
appeal was a~owed in his favour (1982) on the 
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grounds that the petitioner was not given any opportu
nity to raise objection to the acquisition as provided 
in the Income-tax Act. The Central Board of Direct 
T axes advised the Competent Authority (August 
1983) against filing Special Leave Petition before the 
Supreme Court. 

(x) An individual sold a plot of land situated in 
Varanasi to a private limited company stationed at 
Calcutta in January 1974, showing the apparent con
sideration as R s. 3,50,000. The fair market va!ue of 
the property was, however, determined as 
Rs. 5,62,000. As the fair market value was ~ound 
to be in excess of the apparent consideration plus 
15 oer cent thereof. the Comoetent Authority issued 
a notice for acquisition of the property in Nove:n~r 
1975 which became final in May 1980 when the pro
perty was taken over by the Income-tax Department. 
A compensation of R s. 4,02,500 was paid by the Cen
tral Public Works Department. 

Forty residential quarters for the Income-tax De
partment had been constructed in the plot dmirg 
1984-85 and a proposal made in July 1982 to build 
additional 60 quarters for the Officers of the Centrzl 
Excise Department is yet to fructify. 

(xi) Two vacant clots in Meerut were sold to two 
parties in January 1975 for Rs. 36,932 and Rs. 22.827 
ano the fair market value of the two properties was 
determined at R s. 5S,400 and Rs. 34,240 respectively. 
Io view of the fact that tbe fair market value exceeded 
the apparent comideratio;1 by more than 15 per cent, 
the Competent Authori!y issued nc tices in March 
1976 for the acquisition of two properties which be
came final in May 1976. 

It was found in Audit that the property had not 
been taken possession either by the Central Public 
Works Department or the Competent Authority. Fur
ther, according to the Competent Authority, the 
transferees had sold some part q_f the properties after 
they w'ere acquired by him. 

According to. the Competent Authority, the -rlots 
of land were not required for Government use. How
ever, no steps have been taken to dispose of the pro
perties (October 1985). 

(xii ) A !lroperty situated in Chowringhee Road in 
Calcutta was sold by a company to another company 
for a consid~ration of Rs. 5 lakhs in April 1973. The 
fair market value of the property was determined 
as Rs. 7,18,000. As th e sak consideration was found 
to have been und~rstatcd by more tha'D tbe prescribed 
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percentage, the Competent Autborit y issued a notice 
in September 1974 for the acqui <; ition of the property, 
which became final in F ebruary 1976. The property 
was taken over by the Cent ral Public W'Orks Derart
ment in December 1978 and the compensation of 
Rs. 5.75,000 was paid in February J 979. 

The property was under the occupation of Tndian 
Oil Corporation under '.l leas~ agreement entered into 
wi th the transferor of the property a t a monthly rent 
of Rs. 7,562.50 per month. The Central Public 
Works Department has proposed construction of 
t ransit residential accommodation for Government 
officers on the property but so far no progress has 
been made in this regard. 

conclusion : 

De-;pite the · tinderstanding reached between the 
Ministry of Works and H ousing and Ministry of 
Fina nce in November 1976 and the instructions o{ 
the Central Board of Direct T axes in May 1977 re
ga rding acquisition , possession, custody and disposal 
of properties, the particulars of the 15 properties as 
above J1ring out that 

( i) after acquisition the properties were not 
taken into the special records relating to im
movable propertie~; 

( ii ) if tenanted , recovery of rents due was not 
watched and rc_nts realised as and when fall
ing due; 

(i ii ) if required for Government use, early action 
was not taken to put the acquired proper
ties to beneficial use; 

( iv) if no t required for Government use, no 
action was take~ to d ispose them off in 
public auction and replenish Government 
funds invested in the acquisition ; and 

(v) proper arrangements were not made to safe
guard the property till they find final 

disposal. 

The Public Accounts Committee (1983-84 ) 
Seventh Lok Sabha in theif 21 1 th Report had expres
sed their trust that the properties acquired under the 
J\ct will be ut ilised in the best interest of Government. 
The C ommittee desired that prompt decisions should 
be taken by Government in regard to their retention/ 
disposal. The Committee are particular that in no 
case any of the acquired pi:op~rties should be allowed 
to be used for any individual o fficer of the Depart-

ment. 

S/11 C&AG/85- 6 
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lt will be seen from above that 

( i) 7 properties acquired during June 1977 to 
March 1981 at a tota l cost of R s. 4.06 lakhs 
have not been put Lo any use by the Govern
ment ; 

(ii) 3 properties acquired during 1977-79 at 
a 1oq1l cost of R s. 6.46 lakhs are under 
lease to P olice Department/ Indian Oil Cor
poration ; and 

(iii) one property acquired 111 March 1979 at a 
cost of R s. 0.29 lakh is being us::d bv an 
Income-tax Officer as residence. 

J .18 Functioning of Valuation Cells 

The Central Government established m October 
1968, a departmental Valuatio n Cell manned by 
Rngineering Officers taken on deputation from the 

Central Public Works Department to ass ist the assess
ing officers unckr various direct tax laws. Certain 
details about the fu nctioning of the Valuation Units 
under the Cell are given in the following sub-para
graphs : 

(i) No. of Valuatio n Units/Dist ricts : 

Year No. of Units 

1982-83 80 

198'.l-84 80 

1984-85 79 

Income Wealth 
Tax Tax 

(ii) No. o f cases r eferred : 

t982-8J 11 ,619 15,815 

1983-84 13,138 15,585 

1984-85 13,344 14,492 

( iii ) No. of cases decided : 
1982-83 9,864 t 1,444 
1983-84 10,849 J0,580 
1984-85 10,636 10,976 

(iv) No. of cases pending : 

J 982-83 1,755 4,369 

1983-84 2,289 5,005 

1984-85 2,708 3,516 

No. of Districts 

11 

1 I 

12 

Gift 
Tax 

129 

166 

208 

IOI 

JOO 

168 

Estate 
Duty 

599 

633 

925 

424 
417 
639 

28 175 

66 216 

40 286 

1.19 Revenue demands written off by tlie departm~11t 

( i) Income-tax 

A demand of R s. 1,681.28 lakbs in 1,97,126 cases 
was_milten off by the department during the year 
1984-85, of this a sum of R s. 129.96 lakhs relate to 



230 company assessecs and R s. 1,551.32 lakhs to 
1,96,896 non-company asscssees. Income-tax de-
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1. (a) Assessees having died leaving behind no assets or have 
become insolvent . 

(b) Companies which have gone into liquidation a nd are 
defunct 

fl. Asscssees being untraceable 

III. Asscssees having left India . 
JV. Other reasons : 

TOTAL 

(a) Asscssces having no attachable assets 
(b) Am ount being petty, etc. 
(c) Amount written off as a result of scaling down of demands 

TOTAL 

V. Amount YtTiiten off on grounds o f equity or as a matter o f 
international co uncsy or where time, la bour and expenses 
involved in legnl remedies for realisation are considered dis
proportio nate 10 the amount of recovery 

GRAND TOTAL 

mands written off by the departmen t during the year 
1984-85 are given below category-wise : 

Companies 

No. 

3 

63 

50 

113 

17 

6 

8 1 
7 
6 

4 

74 . 11 

35.27 

109.38 

8.60 

0 . 17 

8 .92 
2.77 
0.12 

(Amount in lakhs o f rupees) 

Non-Companies 

No. 

2,926 

2,926 

66,842 

15,715 

19,176 
72,506 
19,223 

Amount 

59 .82 

59 .82 

497 .71 

11 5. 92 

200 .90 
543 .29 
128. 94 

Total 

No. Amo unt 

2,989 

50 

3,039 

66,859 

15,721 

19,257 
72,51.i 
19,229 

133 .93 

35.27 

169. 20 

506 .31 

116 .09 

209 .82 
546 .06 
129 .06 

94 11.81 1,10,905 873 . 13 1,10,999 884 .94 

508 4 . 74 503 4 . 7 -~ 

230 129 .96 1,96,896 1,551 .32 1,97,126 1681.28 

(ii ) Wealth-tax, Gift-tax and Estate Duty demands written oil by the depart!llent during the year 1984-85 

are given below category-wise :-

- - --- - -

2 

T. (a) Assessecs having died leaving behind no assets or become 
insolvent 

(b) Companies . \\ hich have gone into liquidation and are 
defunct 

T oTA.L 

IT. Assessecs being untraceable 

III. Asscssees having left India 

IV. Other reasons : 

(a) Assessees who are alive but have no attachable assets 

(b) Amount being petty, etc. 

(c) Amoun t written ~ff as a result o f sca ling d own of demands 

TOTAL 

V. Amount written off on grounds of equity or as a ma tter of 
international courtesy or where time. labour and expenses 
involved in legal remedies for realisation are considered dis
proportionate to the amount of recovery 

GRA:-.'D TOTAL 

Wealth-tax 

No. 

3 

4 

4 

37 

31 

168 

199 

240 

Amount 

4 

0 . 13 

0. 13 

0.48 

8 .36 

I . SO 

9.86 

10 .47 

(Amount in lakhs o f rupees) 

Gift-tax 

No. 

5 

II 

11 

94 

59 

588 

647 

752 

Amount 

6 

0 .06 

0 .06 

0. 31 

0 .59 

5.31 

5.90 

6.27 

Esta te Duty 

No. Amount 

7 8 

0 16 

64 0 . 16 

64 0 .16 
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(iii) De111a11ds wriuen og in the absence of relernni 
records 

Arrears of outstanding demands o[ tax may be 
rc!1dered irrecoverable if an assessec has no attach
able assets or has become insolvent or is untraceable 
o r dies leaving lJ:chind no a~scts . In the case of a 
fi rm or company lax arrears are rendered irrecoverable 
if the firm or company is dissolved/ has gone into 
liqu idation .and the business is discontinued, with the 
assessee having no attachable assets. 

Th0rc is nq specific provision in the Income-tax 
Act or in au~ of other d irec;t taxes for writing off the 
tax an-cars which become irrecoverable. As per the 
Delegation of Filiancial Power Rules, 1978, the Com
missioners of [ncome-tax have full powers to write 
off irrecoverable balances of tax dues, subject to ii 

report to the next higher auth9rity. 

The Central Board of Dire'ct Taxes have issued 
instructions empowering the income-tax authorit ies to 
write o ff irrecoverable tax arrears in the following 
manner:-

Name of authority Monetary Powers 

Commissioner of Income-tax Full powers in each case. 

Inspecting Assistant Com- Upto Rs. 10,000 in each case. 
missioner. 

Income-ta.'> Officer Grade 'A' Upto Rs. 10,000 in each case. 

Al though, the Commissioner has got full powers to 
write ofI any demand yet where the tax arrears are 
R '. 10 lakhs and above in each case he is required to 
take the prior approval of the Central Board of Direct 
Taxes before passing the orders of write off of tax 
arr~ars as irrecoverable. The administrative approval 
to the proposal of the Commissioner is accorded in 
the following manner :-

Where the tax a rrears are Individual member of the 
between Rs. 10 lakhs and Board . 
upto Rs. 25 lakhs. 

Where the tax arrears a re full Board. 
above Rs. 25 lakhs and 
upto Rs. 50 lakhs. 

Where the tax arrear~ Jre full Board with the prior 
above Rs. 50 lakhs. approval of the Minister. 

In para l. J 8( Ui) of the Report of Comptroller 
and Audito r General of India for the year 1982-83 
(R evenue R eceipts-Volume II) mention was made 
about write-off by the department of demands amount
ing to Rs. 102.83 lakhs in I 08 cases during the years 
1979-80 to I 981-82 on the ground that relevant 
assessmem records, papers relating to recovery pro
ceeding, etc., were missing or were not traceable. 

A !C\ t chc, k c~111d uc.: 1c d in 13 Commissioners' 
charges revealed thnt in 78 cases involving a sum of 
Rs. 143.43 lakhs, demands were writ ten off by the 
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department during the years 1982-83 to 1984-85 for 
rensons of absence of relevant assessment records. 
The cases written off inter a/ia included a case where 
the dcman.d wri tten off was R s. 111.96 lakhs, brief 
details of which are given below:-

A Hindu undivided Jam.ii y owed R s. 149 .2 7 lakhs 
tow'ords the income-tax dues for the assessment years 
1945-49 to 1959-60 and 1961-62 to 1965-66 and 
excess profits tax relating to the period 1940 to 1946. 
Tax Recovery Certificates were issued between March 
J 958 and March 1967 for the entire tax dues. The 
'karta' o f the Hindu undivided famil y died on 
I November 1965 and l he business activities were 
discontinued thereafter. The Zon·a1 Committee re
commended in December 1976 and February 1977 
write off of part of the demands. According to the 
minutes of the Zonal Committee held in February 
1977-

"The case was first started by the · Income-true 
Officer, R aigarh . It was later transferred to 
the Income-tax Officer, Special Investiga
tion Circle, 'B' Ward , Nagpur. Subsequent
ly, the file had been transfened to the In
come-tax Officers at Raipur and Delhi and 
ultimately the case records of the assessee 
were transferred to the Income-tax O'fficer, 
Distri~t II (1) Calcutta on 7 August 1969 
in view of the fact that mos t of the pro
perties and assets were located in Calcutta . 
and a number of suits relating to those 
properties were being contested before Cal
cutta H igh Cow1. Needless to say that re
visions rectifications, appeals, Tribunal's 
orders had taken place at all these places. 
Many court cases and writ petitions had 
also been fil ed from time to time. Since 
complete records nre not available, it is no t 
possible to chroqologically note all these 
occurrances as also the returned income, 
assessed income, revised income, demand 
raised , demand realised, date of assess
ments, etc. , and of revision and appeal 
orders." 

In M arch 1983, the Board co!'lveyed the adminis
trative approval t~ the Commissioner for write off of 
tax demand o f Rs. I 11.9'6 lakbs out of the total 
demand of Rs. 149.27 lakhs outstanding. On 
30 March 1983,_ the Commissioner issued orders for 
writing off of the demand of R s. 111.96 lakhs, keep-
ing alive the balance demand of Rs. 3 7 .3 1 lakhs. 

A ~pecific finding thnt the- loss of revenue did not 
disclose a defect in rules or procedure and that 



there had been no serious negligence on the part of 
any government s('._rvant calling for disciplinary action, 
as rquired under the Financial Rules, had not been 
re,corded in the case. 

The comments of the Ministry of Finance on tbe 
paragraph are awaited (January 1986) . 

1.20 Outstanding audit objections 

As on 3 J ~March 1985, 1,06,657 audit objections 
involving revenue of Rs. 321 .70 crores (approximate
ly) raised by tbe internal audit of the department and 
by the statutory audi t, are pending without set tle
ment. Of these, 9206* case:; (only major .cases) of 
the internal audit accounted for R s. 90.58 crores. 
T he remaining 97,449 were statutory r.udit objections 
involving R s. 231 .12 crores. 

(i) Internal A udit 

Internal Audit was introduced in the department in 
June 1954. Initially, the scope was limited to check
ing the arithmetical accuracy of computation of in
come and determination of tax. Howeve, , after the 
introduction of the statutpry audit in 1960, the scope 
of internal audit was widened and is now co-exten
sive with that of statutory audit. There are 150 in
ternal audit parties (including $pecial parties) sanc
tioned as on 31 March 1985. Out of these 144 in
ternal audit parties we-re actually working. 

The work of the internal audit is supervised by the 
Income-tax Officers (Internal Audit) and by Inspect
ing Assistant Commissioners (Audit ) under tbe over
all charge of Commissioners of Income-tax. The 
Central Board of Direct Taxe~ have laid down that 
mistakes pointed out in internal audit should be recti 
fied within 3 months from the date of intimation to 
the assessing o'ilicer. The assessing officers have to 

•Figures furnished by the Central Board of Direct Taxes. 
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ensure that the; rectificat ions are effected before action 
becomes time-barred . 

As per the Monthly Reports Jrawn up by the 
Directorate of Inspecti(_?n ( Income-tax and Audit) of 
the department, the number of major objection& ~ 'Vith 
tax effect of Rs. 10,000 and above, under income-tax 
and R s. 1,000 and above under other direct taxes) 
disposed of and pending during the five year period 
l 980-8 1 lo l 984-85 arc as follows : 

Financial No. of No. of Percen- No. of 
Yea r cases for cases tage of pending 

disposal disposed d isposals cases 
and of and to total and 
amount amount number amount 

of cases 
for 
disposal 

(Amount in crores of rupees) 

1980-81 16,114 3.894 24.16 12,220 
131. 19 21.50 16.38 109.69 

1981-82 18,036 5,039 27.94 12,997 
141. 86 23.56 16.61 11 8. 30 

1982-83 17,21 8 5,516 32.03 11,702 
143.85 49 . 16 34.19 94.69 

1983-84 16,335 5,415 33 . 15 10,920• 
t33.74 36.43 27 .24 97.31 

1984-85 16,167 6,959 43. 04 9,208~ 
138.46 47.88 34.58 90.58 

Non : •out of pending cases at the end of 198.i-85, 5,838 
items of value of Rs. 57. 94 crores were over l year 
old. 

No year-wise analysis of the age of the pending 
items is being undertaken by the Central Board of 
Direct Taxes to enable them to watch that old items 
are cleared expeditiously. 

(ii) Stawtory Aildit 

(a ) As on 3 l March 1985, 97,449 objections, in
volving a revenue of Rs. 2 31. 12 crores, are outstand
ing without final action. The year-wise particulars of 
the pendency, as compared to the position as on 
3 1 March 1984, arl! as .follows :-

Amount of tax effect (in crorcs of rupees) 

Position as on : Income-tax Wealth-tax 
Year 

G ift-tax Estate Duty Total 

Items Rev. ltems Rev. Hems Rev. Items Rev. Items Rev. 
effect effect effect effect eficct 

Upto (i) 31 -3-84 49,498 72.69 8,433 8. 37 2,186 3.61 873 8. 28 60,990 92.95 
1979-80 (ii) 31-3-85 36,424 65.58 5,412 5 .35 l,564 2.87 678 8. 15 44,078 8t .95 
and earlier 

. years. 
1980-81 (i) 31-3-84 11,587 21 .41 2,456 2.26 480 2. 12 330 0.20 14,853 25.99 

(ii) 31-3-85 8,749 20.58 1,604 J. 70 328 0.83 304 0. 16 t0,985 23 .27 
1981-82 (i) 31-3-84 12,488 29.07 2,298 3 . 11 507 0.89 361 0.95 15,654 34. 02 

(ii) 31-3-85 9,958 19.21 1,698 2. 22 343 0.79 302 0 . 75 12,301 22 .97 
1982-83 (i) 31 -3-84 13,991 32.70 2,303 3. 29 479 1.30 272 0.37 17,045 37.66 

(ii) 31-3-85 11 ,727 29 .98 1,814 2. 50 334 1.06 245 0 .41 14,120 33.95 
1983-84 (i) 31-3-85 13,166 62.60 2, 128 J .22 ~8 1 2. IO 290 1. 06 15,965 68 .98 
TOTAL (I) 31-3-84 87,564 155 .87 15,490 17 .03 3,652 7.92 1,836 9 .80 1,08,542 L90 .62 

(ii) 31-3-85 80,024 197.95 12,656 14. 99 2,950 7:65 1,819 10 .53 97,449 231. 12 
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The reduction in the number of objections out
standing as on 31 March 1985 (i.e . 97 ,449) as com
pared to those outstanding as on 31 March 1984 
(i.e. 1,08,542) and the increase iri the revenue effect 
of the objections from Rs. 190.62 crorcs (as on· 
31March1984) to Rs. 231.12 crores (as on 31 March 
1985) indicates that cases involving Jarger rcven~Je 

effect were not given priority in the ma tter of settle
ment. 

( b) Jn the following charges the total income tax 
involved in the outstanding objections exceeded 
rupees on'e crore. 

Sr. Charge 
No. 

1. Bombay 

2. West Bengal 

3. Tamil Nadu 

4. Ultar Pradesh 

5. Gujarat 

6. Delhi 

7. Andhra Pradesh 

8. Madhya Pradesh 

9. Karnataka 

10. Kerala 

11 . Assam 

12. Orissa 

13. Bihar 

14. Jammu & Kashmir 

15. Punjab 

Ttems 

9,957 

7.278 

6,394 

3,531 

8,578 

10,399 

7,967 

3,563 

1,380 

2,432 

1,067 

661 
3,51 8 

718 

7,683 

Tax effect 
( Rs. in crores) 

53 .37 

40.10 

28.00 

19 .67 

11.09 

8. 03 
7. 02 

6.97 

6. 03 

4.69 

4. 26 

2.37 

1.83 

I. 67 

1.57 

( c) In the following charges total wealth-tax in
volved in the outstanding objections exceeded 
rupees 20 lakhs. 

Sr. 
No. 

Charge 

I . Madhya Pradesh 

2. Andhra Pradesh 

3. Tamil Nadu 

4. Bombay 

5. Gujarat 

6. West Bengal 

7. Ultar Pradesh 
8. Delhi 

9. Assam 

JO. Kamataka 

11 . Rajasthan 

12. Orissa 

13. Kerala 

Items 

899 

1,222 

1,281 

1,435 

1,279 

1,151 
991 

1,342 

318 

592 

484 

101 

4W 

Tax effect 
(Rs. in lakhs) 

240.68 

238.32 
232.02 
193 .97 
156.08 

95.95 

64.76 
58.97 
55. 55 

51. 96 

30.11 

28. 43 

24.24 
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(d) In the following charges total gift-tax involved 
in the outstanding objections exceeded rupees 10 
lakhs. 

Sr. 
io. 

Charges 

I. Gujarat 

2. Bombay 

3. West Bengal 

4. Tamil Nadu 

5. Madhya Pradesh 

6. Andhra Pradesh 

7. Karuataka 

8. Kerala 

Items Tax effect 

263 
261 

401 

243 
231 
501 

181 

216 

(Rs. in lakhs) 

305. 09 

285.78 

46.55 

37.58 

17.85 

15 .41 

12 .62 

12 . 61 

( e) In the follov. ing charges the total estate d1.1ty 
involved in the outstanding objection'S exceeded 
rupees IO lakhs. 

Sr. 
No. 

Charges 

l . Andhra Pradesh 

2. Madhya Pradesh 

3. West Benga l 

4. Tamil Nadu 

5. Bombay 

6. Karnataka 

7. G ujarat 

8. Keral:i. 

Items Tax effect 

71 

170 

371 

203 

138 

25 

55 

40 

(Rs. in lakhs) 

705. 74 

83.40 

124. 61 

37 .37 

23.24 

15 . 10 

12.68 
10. 59 

(iii) Steps tak.e11 to settle objections 

(a) In·adequacy of control machinery : The Central 
Board of Direct Taxes have laid clown in April 1970 
that the Department should fu rnish replies to the 
audit objections within '15 days of receipt of the audit 
objections. In February l975, t11e Board introduced 
a system of selective con Lrol in relation to audit ob
jections. Th_e Commissioner is responsible for en
suring remedial ac tion within a month of the receipt 
of the local audit report in cases where the tax in
volved is Rs . 25,000 or more in income-tax and 
Rs. 5;000 or more in other direct taxes cases. The 
Range' Inspecting Assistant Commissioners are res
ponsible for re1nedial action in respect of objections 
involving revenue between Rs. I 0,000 and Rs. 25,000 
in income-tax anJ Rs. 1,000 and Rs. 5,000 in respect 
of other direct taxes. 

Pursuant to r.::commendations of the Public 
Accounts Committee in their 75th Report 1981-82 
(Seventh Lok Sabha) the Central Board of Direct 
Taxes issued instructiuns in February 1984 tha t an 
inter-departmental machinery should be set up to 



expedite settlement of audit objections and to sort out 
contentious issues. Month I y meetings bet ween lns
pecti.ng Assistant Commissioner (Audit) from incomc
tax side and the Deputy Accountant General/Senior 
Deputy Accountant GeneraljJoint Director from audit 
side and quarterly meetings between Commissioners 
of Income-tax and Accountams General ( Audit) I 
Directors uf Audit arc to be held with a view to settle 
objections having large revenue effect. 

Despite the aforesaid imtructions issued by the 
Board, mt1ch headway has not been made in the 
settlement of audit objections particularly old objec
tions and objections having large revenue effect, as 
many as 44,078 ouc.;tanding objections involving re
venue of Rs. 81. 95 crores relate to 1979-80 and ear
lier years. 

It is apparent that the control system is inadequate 
as the pace of set tlement of audit objections is un
satisfactory. The action plan target of the department 
for 1984-85 included 100 per cent disposals of all 
arrear inajo r audit objectiom (both in ternal an d 
statutory) and the clearance of o bjections raised dill
ing 1984-85 ( upto December 1984) by 3 1 March 
1985 and this is nowhere near achievement. 

(b) Remedial action barred by time : With a 'iew 
to having an effective control O\er tbe pursuance and 
sett lement of objections raisc<l by the statutory audit 
and to ensure rectification/revision before objections 
become barred by time, the Central Board of Direct 
Taxes bad, in pu1 suance of the reccmmendation by 
Public Accounts Committee ( 46th Report, T hird Lok 
Sabha--1965-66) issued instructions in February 1966 
prescribing maintenance of a Register in tbe Com
missioners' offices. In May 1977, the Cell'tral Board of 
Direct T axes instructed that two registers (one for 
major ancJ one for minor objections) should be main
tained b] each Income tax Officer. 

In a case where remedial action \Vas initiated after 
considerable delay on an objection raised in revenue 
audit , the Public A:counts Committee in para 5.16 
of their 38th Report ( 1980-8 l-Seventh Lok Sabha) 
observc:J as under : 

" It is a matter of regret that audit objections 
are not being attended to expeditiously 
inspite of the fact that specific instructions 
bave been issued by the Central Board of 
Direct 1 uxes from time to time whereby 
the Commissioners ot Income tax have been 
mad~ personally responsible for carefully 
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examining and issuing necessary inst.ruc
tions to Income-tax Officers in cases where 
substantial revenue is involved. On a large 
number of cases, remedial ai.:tions have been 
unduly delayed, although the mistakes 
pointed ou t by audit were obvious. The 
Committee would like to emphasise that 
audit objections should be given prompt 
attention." 

Noticing a case ,>f loss of rc\cnue of Rs. 4,57,25'/ 
due to omission to take prompt action on an aud it 
objection, the Publ ic Accounts Committee in para 
4.6 of their 85th Report (1981-82-Seventh Lok 
Sabha) commented a<; below : 

..The Committee would also cmpha~i~e that in 
view of the limitations of time laid down 
in• the fiscal laws for remedial action, it is 
essential tha: audit objections, those raisc.:d 
by the Internal Audit as well as those raised 
by Revenue Audit, should be given prompt 
attention at various levels from the Income
tax Officers right up to the C9mmissioners 
of Income-tax so a~ to make sure that the 
points ipvolved are properly t:xamined and 
the most appropriate remedial action is 
taken well in time." 

Despite these instruction~. !here have been ins· 
lances of heavy losses of revenue on account of lack 
of timely action on objections raised by Revenue 
Audit which resulted in remedial action pcing barred 
by limitation of time. A few illustrative cases arc 
given b low : 

(1) The Department did not rnrnatc remedial 
action in time on 25 audit objections (income-t<ix, 
wealth-tax and gift-tax) relating lo 13 Commissioners 
of Bombay and Nagpur, pointing o.ut short assess
ments. These objections were issued to the depart
ment betwel.'n February 1978 and February 1984. 
This fai lure to take remedial action in proper Umt: 
resulted in the claims becoming barred by limitation 
of time leading to loss of revenue pf Rs. 9,33,371. The 
Department accepted the mistakes between November 
1984 and April 1985 but expressed inability to initiate 
remedial action due to limitation of time. 

(2) It was also noticed during test audit that m 
an0Lher three cases in three Commissioners' charges 
l0ss of n.-:\en11~ amountm~· to R'. 11.5~ 19~ Pn:urre,I 
due: to Department's failure to take timely 
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action on audit objections although time 
was avail3ble for rectificatory action when the mis
takes were initially brought to notice. The details 
are as under :-

Sr. Com- Nature of Date of Date up- Loss of 
No. mis- objection pointing to which revenue 

sioner's out of rectifica- Rs. 
Charge/ the mis- tory 
Assess- take by action 
ment Internal could 
year Audit/ be taken 

Receipt 
Audit 

]. A Non-withdrawa l September March 8,06,387 
1978-79 of development 1981 1982 

rebate a lready (Receipt 
allowed on Audit) 
transfer of asset. 

2. u Non-reduction October September 3,64,124 
1976-77 of opening 1979 1983 

ba lance or (Internal 
stock in the Audit) 
light of 
Appellate 
Authority's 
Orders. 

3. c Non-deduction September SeCtembcr J ,87,687 
1976-77 of 15 per cent of 1980 19 J 

interest payments (Internal 
on deposits 
from the public. 

Audit) 

(iv) Non receipt o.' Board's comments on drcf t para
graphs 

Unde; tl1c existing procedure all important audit 
objections are communicated to the Revenue Depart
ment ini tially through audit memos and local audit 
reports. Adequate time is available to its field for
mations to examine the validity of the audi t objec
tions and furni sh replies to Audit. Thereafter para
graphs are issued to the M inistry of Fi_nance, Central 
Board of Direct Taxes in respept of more important 
cases involving substant ial revenue, which are likely 
to find a place in the Audit Report and the Board is 
required to furn ish their comments thereon within six 
weeks. As an aud it paragraph case passes through 
stage of local audit memo, local audit report etc. , 
generally about 7-8 months are available to the depart
ment for dealing with Audit paragraph cases. There 
are instructions of the Board that all draft paragraph 
cases ~hould receive personal attention of the Com
missioners of Income-tax and replies thereto furnished 
to the Board with the utmost expedition, and in any 
case withi n a period of 30 days of the receipt of the 
draft paragraph from the Board. Despite these in
structions the com ments of the Board on the draft 
paragraphs issued in Audit are not being 
according to the time schedule laid down. 

received 
For the 
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Audit Report 1984-85, 864 draft paragraphs (on l n- · 
comc--tax, Wealth-tax, Gift-tax and Estate Duty cases) 
involving a total revenue of R s. 39.71 crores were 
issued to the Board for which comments have been 
received only in respect of 406 draft paragraphs 
(January 1986). Lack of action or belated action 

in r_espect of these cases is likely to result in loss of 
revenue on account of claims becoming time-barred. 

The review was sent to the Minist ry on 18 October 
1985; their comments are awaited. 

1.21 Rcs1dts of test audit in general 

( i) Corporation-tax and Income-tax 

During the period under report test audit of the 
documents of the Income-tax O'ffices revealed total 
under-assessment of tax of R s. 9,609.59 Iakhs in 
17 ,943 cases. 

Of the total I 7 ,943 cases of under-assessment shOrt
levy of tax of Rs. 9,003.82 lakbs was noticed in 2,512 
cases alone. The remaining 15,43 1 cases accounted 
for under-assessment of tax of Rs. 605.77 lakhs. 

The under -assessme11t of tax of Rs. 9,609.59 lakhs 
is clue to m istakes categorised broadly under the 
following heads :-

No. of Amount 
cases {To lakhs 

of 
rupees) 

2 3 

I. Avoidable mistakes in computation 
of tax 1536 272 . 51 

2. Failure to observe the provisions of 
the Finance Acts 300 141 .26 

3. Incorrect status adopted in assess-
men ts 300 97.79 

4. Incorrect computation of salary 
in-come 575 49.72 

5. Incorrect computation of income 
from house property 672 54.73 

6. Incorrect computation of business 
income 3059 2546.06 

7. Irregularities io allowing deprecia-
tion a nd devel? pment rebate 1543 2153 .11 

) 



8. Irregular computation of capital 
gains 

9. Mistakes in assessment of firms and 
partners 

10. Omission to include income of spouse/ 
minor child etc. 

11. Income escaping assessment 

12. Irregular set off o f losses 

13. Mistakes in assessments while giving 
effect to appellate orders 

14. Irregular exemptions and excess re
liefs given 

15. Excess or irregular refunds 

16. Non-levy/incorrect levy of interest 
for delay in submission of returns, 
delay in payment of tax etc. 

17. Avoidable or incorrect payment of 
interest by G overnment 

18. Omission/Short levy of penalty 

19. Other topics of interest/miscellaneous 

20. Underassessment of surtax/super 
profits tax 

Total 

( ii) W e{llth-tax 

2 3 

220 174 .75 

737 90 .45 

84 20 .17 

1694 1038.46 

412 958. 26 

60 12 .82 

1628 429.56 

534 63 .83 

1802 318 .03 

314 83.67 

625 157 . 71 

1721 483.61 

127 463.09 

17,943 9,609.59 
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During test audit of assessments made under the 
Wealth-tax Act, 1957 short levy of R s. 334.91 lakhs 
was noticed in 3,220 cases. 

The unqer-assessment of tax of Rs. 334.91 lak.hs 
was due to mistakes categorised broadly under the 
following heads : 

No. of Amount 
cases (In 

lakhs of 
rupees) 

2 3 

I. Wealth escaping assessment 699 123 .32 

2. Incorrect valuation of assets 713 100.46 

3. Mistakes in computation of net 
wealth 480 27 . 83 

4. Incorrect stat us adopted in assess-
men ts 126 6.89 

5. Irregular/excessive allowances and 
exemptions 465 20.76 

6. Mista kes in calcula tion of tax 313 11. 66 

7. Non-levy or inco rrect levy of addi-
tional wealth-tax 64 18.45 

8. Non-levy or incorrect levy of penalty 
and non-levy of interest I 73 8.57 

9. Miscellaneous 187 16.97 

Total 3,220 "334.91 

( iii) Gift-ta.X 

During the test audit of gift-tax assessments it was 
noticed that in 612 cases t11ere was short levy of tax 
of R s. 234.86 l?khs. 

( iv) Estate Duty 

Irt the test audit of estate duty assessments it was 
noticed that in 638 cases there was sho rt levy of 
estate duty of R s. 96.13 lakhs. 

_,,., 

........... 
~ 

I 

-

1 



' 

-

..,( 

r 

CHAPTER 2 

CORPORATION TAX 

2.01 The trend of receipts from corporation-tax i.e. 
income- tax and surtax payable by companies was as 
follows during the last five years :-

Year 

1980-8 1 
j 981-82 
1982-83 
l 983-84 
J 984-85 

Amount 
( l n crores of rupees) 

1,377 .45 
1,969 .96 
2,184 .51 
2,492. 73 
2.555 .89 

2 .02 A.ccord ing to the Department of Company 
Affairs, Ministry of Law, Justice and Company Affairs, 
there were 1,09,665 companjes as .on 31st March 
1985. These included 324 foreign companies and 
1677 associations "not for profit" registered as com
panie~ limited by guarantee and 295 companies with 
unlimited liability. The remaining 1.07.369 com
panies comprised 980 Government companies and 
1,06,389 non-Govern ment companies with paid up 
cap ifals of R s. 2 1,447 .3 crores and R s. 5838.5 crores 
respectively. Among non-Government companies, 
over 86 per ce:it (92,240 ) were private limjted com
panies with a paid up capital of Rs. 1578.1 crores. 

2 .03 The number of companies on the bvoks of the 
Income-tax Department during the last five ytars was 
as follows :-

As on 31st March 

1981 
1982 
1983 
1984 
1985 

Number 
44,125 

. 46,355 
48,597 
52.951 
58,478 

2.04 The following table indicates the progress in the 
completion of assessments and collection of demand 
under corporation-tax during the last five years : 

Year No. of assessmen ts Amoun t of demand 

Completed Pending Collect- in 
during at the ed during arrears 
the year close of the year at the 

the year close of 
the 
year 

( Jn crores of rupees) 

1980-81 44,937 52,250 1377 .45 290 .95 
1981-82 47,238 55,861 1969 .96 311. 74 
1982-83 47,505 57,638 2184 .51 442 .07 
1983-84 51,923 61 ,599 2492 . 73 619 .33 
1984-85 64,059 57,86 1 2555. 89 1028 .17 

S/11 C&AG/85-7 
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2 .05 Some instances of mistakes noticed in the 
assessments of companies under the Income-tax Act 
and the Surtax Act, 1964 are given in the following 
paragraphs. Jn a number of these cases, assessmt:'.nt 
work had been done by Inspecting Assis;ant Comm is
sioner (Assessment) . Pursuant to the recommenda
tions of the Public Accounts Committee, the Revenue 
Department created in October 1978, the institution 
of Inspecting Assistant Commissioners (Asse.ssment) 
with a view to utilising the experience gained by 
Senior Officers, amongst other things on making assess
ments in bigger and complicated cases. The mistakes 
pointed out in these paragraphs would indicate that 
the expecta tions of improvement in the standard of 
performance and reduction in the possibil ity o~ mis
takes on the intro.duction of Inspecting Assistant 
Commissioners of Income-tax for assessment work 
remain l.1rgely to be realised . 

2 .06 Avoidable mistakes in the computation o[ in
come-tax 

Under-·assessment of tax on account of mistakes in 
the determination of tax payable or in the computa
tion of total income, attributable to carelessness or 
negligence involving substantial I.assess of revenue 
have been reported every year. 

The Public Accounts Committee in paragraph 5.21 
of their J 86th Report (5th Lok Sabha) , in para
graphs 5.11 , 6.13 and 6.14 of tbefr 196th Report 
(5th Lok Sabha ) and in paragraphs 5.24 and 5.25 
of their 51st R eport (7th Lok Sabha ) expressed con
cern over under-assessment of tax on account of mis
takes due to carelessness or negligence, which could 
have been avoided had the assessing officers and their 
staff been a little more vigilant. The Central Board 
of Direct T axes in their instructions issued in 
December 1968, May 1969, October 1970, October 
1972, August 1973 , January 1974 and the Directo
rate of Inspection (Income-tax) in their circular 
issued in July 1981 emphasised the need for ensur
ing ar ithmetical accuracy in the computation of in
come and tax , carry forward of figures etc. 

Jnspite of these repeated instructions such mista_kes 
continue to occur. 



The undcr-assessme~1 t of tax due to avoidable mis
takes in die computation of income or tax noticed in 
the test audit of assessment records from the year 
1980-81 onwards are given below: -

Year 

.1980-81 

1981-82 

1982-83 

1983-84 

1984-85 

Number of Amount of 
items tax under 

assessed 

(In la khs of rupees) 

1,288 

1,133 

J ,548 

1,533 

1,536 

65.33 

71 .92 

127.04 

458.94 

272.51 

A few illustrative cases noticed in audi t are given 
in• the following paragraphs. 

(i) In the case of six companies in ~ix commis
sioners' charges assessed between September 1983 
and March 1984 for the assessment years 1980-81 
and 1981-82, owing to dropping of digits in adopting 
the .figures for determining the taxable income, there 
was short computation of income by R s. 17 ,00,000 
in four companies and excess carry forward of loss of 
Rs. 7,76.949. in the remaining two companies. As a 
result there was total short levy of tax of Rs. 9,72,250 
in fou r cases and potential tax effect of Rs. 5,32, 144 
in two cases involving carry forward of Joss . 

Of these, in one case while making the assessment , 
the Inspecting Assistant Commissioner (Assessment) 
wrongly added back . a sum of Rs. 14,05,223 instead 
of the correct . amount of Rs . 24,05,223 resul ting in 
short computation of infome of R s. 10,00,000. In 
another case instead -of deducting a sum of 
Rs. 4,68, 7 46 . on account of donat ion for separate 
consideration, a sum of Rs. 68.746 only was deducted 
by the Income-tax Officer leading to under-assess
ment of income by R s. 4,00,000. Jn' yet another 
ca5e the Inspecting Assistant Commissioner (Assess
ment) disallowed a sum of Rs. 5,69,249 only against 
the actual inadmissible deduction of R s 6,69,249 
lead ing to under-charge of income by R s. 1,00,000. 
In another case the income of the company was com
puted as Rs. 75.2 16 although the correct income 
worked out to R s. 7,52,165. 

The Mi'nistry of F inance have accepted the mistake 
in two cases and their comments in respect of the 
remaining fq_ur cases are awaited (January J 986). 
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(ii) While computing the income chargeable to 
tax, the assessing officer takes the profit or toss as 
per the Profit and Loss Account of the assessee as 
the starling point and then adds back or deducts the 
amount not allowable or which require separate rnn
sideration. 

In the case of eleven companies assessed in ten 
dificrent commissioner's charges between August 
1982 and March 1984 fo r tlie assessment years 
J 972-73, 1979-80 to 1981-82 and 1983-84 fail ure to 
add back the expenditure already debited \o the res
pective Profi t and Loss Account of the companies 
while allowing the. admissible expenditure at the time 
of assessment or erroneous deduction of same expen
diture twice over rsulted in under-assessment of in
come of Rs 24,68,330 in nine cases involving short 
levy of tax of Rs. l 4,55,803 and excess carry forward 
of loss by R s. 10,82,742 with a potent ial tax effect 
of Rs. 6,61,968 in the remaining two cases. 

Four of these assessments were made by Inspect
ing Assistant Commisioner (Assessment) the details 
of which arc as under :-

(a) Bad debts amounting to R s. 4,50,366 dis
aJlowcd, for want of proof of the debt having become 
bad, was omttted to be included while computing 
chargeable income. 

(b) D isallowed c·apital expenditure of Rs. 2,27,723 
debited to the profit and loss account was omitted 
to be included while computing the asses~a ble in
come. 

(c) A sum of R s. 90,099 on account of enter
tainment expenditure debited to profi t and Joss 
account was omitted to be added to income even 
though the ma ximum allowable expenditure of 
Rs. 30,000 on this account had been allowed. separa
tely. 

(d) Expenditure of Rs. 1,01 ,172 relating to 1hc 
house property debited to the profit ana Joss 
account of a-company was not added back although 
the admissible deduction in the comput;:t ion of in
come under house property was allowed !>eparately. 

OE the eleven assessments, three assessmen ts were 
checked by th~ internal audit party of the depart
ment, bu t the mistakes escaped it s notic~ . 

The M inistry of Finance have accepted the mis
takes in four cases and their comments in the remain
ing cases are awaited (January · 1986 ). · 
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(iii) In 12 cases :iwing to arithmetic1l mistakes 
in the computation of assessable income and ta'x 
Jeviable thereon income was short computed by 
Rs. 24,29,381 resulting in undercharge of tax of 
Rs. 17,38,645 in ten cases and excess carry forward 
of unabsorbed depreciation/loss of Rs. 16,35,939 in
volving a potential tax effect of Rs. 9,55,325 in the 
remaini ng two cases. 

The details are given below : 

SI. C.l.T. Nature of the mistake 
No. charge/ 

as5essment 
year 

Tax effect/ 
Revenue 
involved 

). A 
1980-81 

Interest on short p:iyme.lt of R~. 3,00,000 
adva nce tax was calculated as 

2. B 
1978-79 

3. c 
1977-78 

Rs. 5,34,265 instead of as Rs. 
8,34,265. 

Income from house property-and Rs. 2,82,477 
income from other sources 
adopted at Rs. 21,27,709 and 
Rs. 1,53,368 as aga inst the 
correct amounts of Rs. 21,71,709 
and Rs. 5,98,506 respectively. 

The value of ·opening stock was Rs. 2,63,098 
required to be reduced by Rs. 
11,49, 102 to arrive at the value 
of closing stock. Instead the 
value of closing stock was re-
duced by Rs. 11 ,49,102. 

4. D 'The company was assessed on an Rs. I 88 658 
1976-77 income of Rs. 1,02,83,600. Sub- ' ' 

sequent ly while giving effect to 
appella te orders the · incomes 
of the company was adopted as 
Rs. 1,00,65,600 instead of Rs. 
1,02,83,600. 

5. E Income-tax on a tota l income of Rs. 1,07,315 
1980-81 Rs. 59,35,052 was calculated 

as Rs. 31,64,450 instead of the 
correct amount of Rs. 32,64,279. 

6. F Unabsorbed business losses and Rs. 7,81,943 
198 1-82 depreciations of Rs. 59,90,359 

and Rs. 1, 16,99,380 for the 
assessment years 1979-80 and 

. 1980-81 were wrongly adopted 
in the assessment for assess
ment year J 981-82 as Rs. 
63,39,359 and Rs. 1,26,74,798. 

7. B Omission to deduct refund of Rs. Rs. l ,12,890 
1974-75 I, 12,890 already made in March 

J 978 for ·assessment year 1974-
75 from the refund amount 
finally determined in November, 
1982 for the same assessment 
year. 

8. G Double a llowance of expenditure Rs. 1,24,201 
198 1-82 o r Rs. 2,80,084. 

9. H 
1981-82 

Depreciation of Rs. 2,81,921 a l- Rs. J,73.382 
ready charged in the accounts (potentia l) 
was omitted to be added back 
thoilgh actua l depreciation was 
allowed separately. 
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SI. C.1.T. 
No. charge/ 

assessment 
year 

Nature of the mistake Tax effect/ 
Revenue 
involved 

10. I 
1977-78 .. Jnvestment a llowance of Rs. Rs. 1,98,786 

2,03,658 debited in the Profit & 
Loss Account was not added 
back though Investment 
allowance was a llowed to the 
Company separately. 

JI . B 
1980-81 

Pena l interest for short payment Rs. 88,416 
of advance tax was incorrectly 
calcuJated as Rs. 1,24,107 in-
stead of the correct amount of 
Rs. 2,12,523. 

12. 'J 
1981-82 

The period for calculating interest Rs. 72,804 
chargeable for non-filing of re-
vised estimate of current in-
come was incorrectly taken as 
23 months instead of 35 months. 

Two out 'of the 12 companies were assessed by 
Inspecting Assistant Commissioner (Assessment). 

Tbe Ministry of Finance have accepted the mis
takes in eight cases and their comments in respect of 
other cases are ~waited (January 1986). 

2.07 Application of incorrect rate of tax 

Adoption of incorrect rate of tax is anotter 
common mistake. A few illustrative cases are given 
in the following paragraphs. 

Under the provisions of the Finance Acts, as 
applicable to the assessment years 1979-80 to 
1983-84 the inc~me of the companies are charged 
to tax at the following rates. 

(i) In the case of a domestic company 

1. Where the company, is a com
pa ny in which the public are sub
stantially interested. 
Total taxable Income upto 

(A) Rs. 1 lakh 

(B) above Rs. I lakh 

2. Where the company is a com
pany in which the public are not 
substantia lly interested. 

(i) in the case of industrial com
pany. 

(a) where the tota l income 
does not exceed 
Rs. 2,00,000. 

(b) where the total income 
exceeds Rs. 2,00,000. 

(ii) in any other case 

45 per cent 

55 per cent. 

55 per cent of· the total 
income. 

60 per cent of the total 
income. 

65 per cent of the total 
income. 

3. In the case of foreign companies. 

Royalties and fees . 50 per cent. 

Ba lance income. · 70 per cent. 



(i) Four private non-industrial companies were 
taxed at the rate of 60 per cent of the total income 
(in one case at the rate of 55 per cent) in four diffe
rent commissioners charges for the assessment years 
1980-81, 1981-82 and 1983-84, instead of at the 
correct rate of 65 per cent incorrectly treating them 
as industrial companies or company in which the 
public are substantially interested. Similarly two 
other private industrial companies in two different 
commissioners charges we~·e assessed to tax, for the 
assessment years 1979-80, 1982-83 and 1983-84 at 
the rate of 55 per cent instead of at the correct rate 
of 60 per cent, treat ing them erroneously as com
panies in which public are substantially interested. 
Also a foreign company deriving income from exhibi
tion of imported cinematograph films in India was 
taxed at the rate of 65 per cent as applicable to a 
domestic non-industrial company instead of at the 
correct rate of 70 per cent applicable to foreign com
panies. 

The applicati·on of incorrect rate of tax in these 
s.even cases resulted in short levy of tax of 
Rs. 6,22,710. 

Of these, three companies were assessed by the 
Inspecting Assistant Commissioner (Assessment); the 
assessment of one company was checked by the inter
nal audit party of the department, and the mistake 
escaped its notice. 

The Ministry of Finance have accepted the mis
take in two cases and have not disputed the tacts m 
anotb~r case. Their comments in respect of other 
cases are awaited (January 1986 ) . 

( ii ) Under the Income-tax Act, 1961 a company 
is said to be a company in which the public are sub
stantially interested if it is a company which is regis
tered under Section 25 of the Companies Act, 1956 
er if it is a company having no share capital and if 
having regard to its objects, the nature and composi
tion of its membership and other relevant considera
tion, it is declared by order of the Board to be a com
pany in which the public are substantially interested. 
The income of _a company in which th~ public arc 
substantially interested suffers a lower rate of tax at 
the rate of 55 per cent of the total income as against 
60 or 65 per cent of total income in respect of closely 
held companies. 

A club incorporated as a company limited by gua
rantee was engaged in• the enco~Jragement develop
ment and promotion of automobile movements and 
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social friendly association amongst motorists and also 
to provide suitable club house at Bombay and other 
places was treated as a company in which public 
were substantially interested and was taxed at a lower 
rate of 55 per cent. 

The club was neither registered under Section 25 
of the Companies Act nor was declared by the Cen
tral Board of Direct Taxes to be a company in which 
the public were substantially inter~sted and, therefore, 
the application of a lower ~~te of lax was 11 o t in 
order. Omission to charge the income to tax at the 
rate of 65 per cent in the assessments made in August 
1982 and October 1982 for the assessment years 
1979-80 and 1980-81 resulted in short levy of tax of 
R s. 1,08,4 10 incl\lding short levy of interest for late 
Jmng of returns and f~r failure to file the estimate of 
higher income for payment of advance tax. 

The Ministry of Finance have accepted the mistake. 

(iii) Under the provisi-ons of the Finance Act as 
applicable to the assessment years 1980-8 l and 
1981 -82 surcharge on income-tax in tho case of com
panies was le,viable at the rate of seven and half per 
cent. 

In the case of three companies, for the assessment 
years ·1980-8 1 and 1981-82 the ~urcharge on income
tax was charged at the rate of 5 per cent (in one case 
at the rate of two and half per cent) instead of at the 
correct i:ate of seven and half per cent. The appli
cation of incorrect rate of surcharge resulted in short 
levy of tax of Rs. 1,06, 721. 

Two out of these three companies were assessed by 
Inspecting Assistant Commissioner (Assessment). 

The Ministry of Finance have accepted the mistake 
in one case; their comments in respect of the rema.in
ing cases are awaited (Jan.:iary 1986). 

2.08 Incorrect computation of income from house 
property as business income 

Under the provisions of the Income-tax Act, 1961, 
the annual value of property consisting of buildings 
and lands appur tenant thereto, of which the assessee 
is the owner is assessable as income from house pro
perty. It has been jud icially held by the Supreme 
Court in 1972 that the income derived from letting 
out of buildings owned by the assessee to tenants is 
to be computed under the head 'Income from house 
p roperty' and not under the head 'income from pro
fits and gains of business or profession'. 

' 

-
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( i) l n the previous years relevant to the ass~ss

mcnt years 1980-8 l and 198 1-82 a private limited 
.:;om?any der ived rental income of Rs. 11,42,957 and 
Rs. I 0,17 ,082 respectively from two house properties 
owned by it and let out to tenants. Claiming the in
c·omc as income from business, the company returned 
a net income of Rs. 1,30,710 and Rs. 57,480 as the 
iotal income after deducting business expenditure and 
dep reciation for the Lwo assessment year~ respectively. 
Accepting the contention of the company, the assess
ing officer assessed the income in February 1982 
under the bead 'profits a'nd gain:> of business or pro
fession' and determined the income after allowing the 
deductions as claimed by the assessee company though 
the income derived from letting out of the properties 
was correctly assessable as ' income from house pro
perty' . 

The mistake resulted in under-assessment of income 
of Rs. 14,57,975 involving short levy of tax of 
Rs. 9,29,099. 

The assessments were ch~cked by the internal audi t 
party of the department but the mistake escaped its 
notice. 

The M inistry of Finance have accepted the mistake. 

(ii) During the p revious years relevant to the 
assessment years 1978-79 and 1979-80, a company 
derived income from rent on its industrial estate build
ing and returned this income under 'Income from 
house property' and the assessment for these year~ 

were completed by the Inspecting Assistant Commis
sioner (Assessment ) in Septemb~r 1981 and March 
1982 respectively. The assessee claimed and was 
allowed depreciation of R s. 1,47,080 for the two 
assessment years in respect of the said property and 
also Rs. 30,177 in the assessment year 1979-80 on 
account of house tax and ground rent from his busi
ness income though the deductions were not admis
sible in computing income from house property. These 
erroneous deduc~ions together with other minor mis
takes resulted in under-assessment of income for these 
years by Rs. 2,09,815 respectively involving short levy 
of tax of Rs. 12,809 in the assessment year 1978-79 
and deduction of carry forward of loss for the assess
ment year 1979-80 by Rs. 1,19,544 involving poten
tial tax effect of Rs. 69_,012. 

The comments of the Ministry of Finance a re 
awaited ( Jnnuary 1986). 

Tnco1 reef computation of business income 

Under the provisions of the Income-tax Act, J 96 1, 
any expend iture laid out or expended wholly and ex
clusively for the purpose of business is allowable as 
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deduction in computing the business income of an 
assess.ee, provided the expenditure is not in the nature 
of capital or personal expenses of the assessee. 

Some instances of mistakes noticed in the compu
tation of business income in the case of companies 
and corp?rations arc given in the following para
graphs. 

2.09 Mistakes in the allowance of ex-grntia or ad hoc 
p~1yments 

Under the Incom<:-tax Act, 1961 bonus paid to 
employees covered by the Payment of Bonus Act, 
1965 in excess of the limits prescribed therein or any 
cx-gratia payment in addition to the bonus paid under 
that Act is not an admissible expenditure. The Cen
tral Board of Direct Taxes issued instructions in 
December 1980 clarifying that such additional pay
ment cannot be treated as any other expenditure in
curred wholly and exclusively for the purpose of 
business and resort cannot, therefore, be had to any 
other pro.vision of the Income-tax .Act to claim deduc
tion in excess of what is admissible under the Bonus 
Act. 

The Payment of Bonus Act, 19.65 prescribes the 
maximum payn.ent of bonus at a rate, not exceeding 
20 per cent of the effective gross salary of the em
ployees, subj~ct to availability of allocable surplus. 
The allocable surplus is computed at the rate of 60 
per cent of the available balance of profits, which is 
determined in the manner prescrib~d in the Act. 

(i) During the previous -years relevant to the assess
ment years 1979-80 to 1981-82, in F ive Commis
sioners' charges, nine companies to which the ·provi
sions of the Payment of Bonus Act, 1965 applied 
made ad hoc ex-gratia paymen't amounting to 

Rs. 59 ,64,418 to their workers in addition to bonus 
of Rs. 1,16,23,508. The ex-gratia payment over and 
above the amount of bonus was not allowable m 
computing the income of the companies. 

However, while completing the assessment for the 
assessment years 1979-80 to 1981-82 between June 
1982 and M arch 1984 the ex-gratia payments made 
by the companies were not disallowed by the assess
ing officers. Tb.e omission to disaUow the ex-gratia 
payments resulted in short computation of income by 
Rs. 34,91 ,322 involving, shor ty levy of · tax of 
Rs. 3 1,00.,059 (including shorty levy of surtax of 
Rs. 4, 14, 472 in one case) in the case o f five com
panies and excess carry forward of loss of 
Rs. 24,73,096 involving potential short levy of tax of 



Rs. 15,68,493 in the remaining cases of four com
panies. The assessment in one case was made by 
Inspecting Assistant Commissioner of Income-tax. 

The Ministry of Finance have accepted the mistakes 
in five cases. The comments of the Ministry in 
respect of the other cases a rc awaited (January 1986). 

2.iO i ncorrect allowanc.e of gratuity and Supc1-annua
tion Fund liabili'ty 

Under the Income-tax Act, 1961, any con'tributlon 
made by an assessee towards an ·approved gratuity 
fund/Superann uation fund created by him for the ex
c:usivc b:!nefit o f his employees under an irrevocable 
tru~t is allowable as a deduction in computing his 
t ;Jsiness income. T he in'Come tax Rules J 962 further 
provide that the amount to be allowed as a ded uction 
on aeco1,1nt of an jnitial contribution which an em
ployer may make in respect of the past ser,vices of an . 
employee shall not exceed eight and one-third per 
cent of the employec·s salary for each year of his past 
se1vice with the employer. 

(i) During the previous year relevant to the 
assessment year 1_976-77, an assessee company created 
a gratuity fund for the exclusive benefits o f its em
ployees which was approved by the Commissioner ol 
Income-tax with effect Crom June 1975. The com
pany bad in the balance ·sheet for the assessment year 
1977-78 disclosed that the amount payable to the 
trust fund upto June 1975 was actuarily valued. at 
Rs 3, 14,44,690. In the assessment for the assess
ment year 1980-81 completed by an Inspecting Assis
tant Commissioner c S"~·.: u [-.,mge) in December 
1983, as against the total gratuity liability of 
Rs. 3,14,44,690 determined by the actuary a sum of 
Rs. 3,97,45,806 was actually allowed as deduction in 
its seven income tax assessments for assessment yea.rs 
1972-73 to 1976-77 , 1979-80 to 1980-81 . This 
erroneous deduction led to an excess deduction of 
Rs. 83 ,01, 116 in the assessment year 1980-81 re
sulting in under assessmen t of business in
come of an equal amount with consequent short levy 
of tax of R s. 70,17,348 (including interest on advance 
tax ). 

T he actuarial valuation o( contribution of 
Rs. 3,14,44,690 included a contribution of 
Rs 9,31,205 calculated at the rate exceeding eigh t 
and one-third per cent of the salary of each em
ployee (as stated by the actuary himself) during the 
asses~meut years 1973-74 to 1976-77. The amount 
of R s. 9,3 J .205 was therefore not deductable as a 
liability. While completing the assessment for the 
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assessment year 1980-81 in December 1983, the 
I. A.C. (Special Range), however omitted to reduce 
the gratuity liability by Rs. 9,3 1,205 resulting ir:i 
undeT assessment of busines3 income by Rs. 9,31,205 
and short levy of Lax of Rs. 7 ,87, l 93 ( including in
terest on advance tax ) . 

·The mistakes resulted in short levy of tax of 
Rs. 78,04,541 (including interest .on advance tax). 

The comments of the Ministry o( Finance arc 
awaited (January 1986) . 

(ii) In the assessment of a company for the 
assessment year 1974-75 (assessment made in May 
1977) a sum of R s. 23,33,000 debited to the ac
counts towards actual payment of gratui ty to its re
tiring employees was allowed as deduct ion. In the 
assessment years 1972-73 and 1973-74 sums of 
Rs. 2,97,72,039 and Rs. 3, 18, 16,800 respectively be
ing assesee's cla~m fo r gratuity liability on accrual 
basis and determined on actuarial valuation, which 
were ini tially disallowed , were later allowed in full in 
June 1977 and July 1979 respectively under appellate 
orders . The actuary certified that the gratuity liabi
lity for Uiose employees re.tiring during the calendar 
year 1973 (corresponding to the assessment ~ear 

1974-75 ) was also covered by the above valuation. 
Thus allowance of gratuity liabili ty of R s. 23 ,33,0QO 
was allowed· twice, once in the assessment years 
1972-73 and 1973-74 under appellate o rders and 
again in t11e assessment yea1 1974-75 . The double 
allowance led to under assessment o( income of 
.Rs. 23,33,000 involving undercharge of tax of 

Rs. 13,47,307. 

T he comments of the Ministry of F inance arc 
awaited (January 1986). 

(iii). The actuarial valua tion of gratuity liability of 
a company as at the cn-d 0f the previous yt:ar relevant 
to the assessment year 1978-79 wor ked out to 
R s. 93,92,718. The company made a provision of 
R s. 24,49,359, on account o f gratuity lia bility in the 
accounts for the assessment year 1978-79 and the 
balance of Rs. 69,43,359 in its account9 for the 
assessment years 1975-76 to 1977-78 and the entire 
provision was allowed in the respective assessment 
yea rs.. For the assessment year 1972-73 a sum . of 
R s. 5,90,279 claimed by the assessc-e towards gratwty 
liability on actuarial valuation, buc not provided in 
the accounts was also allowed as deduction in 
J anuary 1977 , while giving effect lo the o rder of 
November J 976 passed by the Assistant Appellate 
Commissioner. It was not iced in audit tha t the 

-
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aforesaid gratuity liability cf R s. 5,90,279 already 
stood included in the amount of total gratuity liability 
of Rs. 93 ,92, 71 8 as determined at the end of the 
assessment year 1978-79. Accorci!ngly at the time 
of completing the assessment for the assessment year 
1978-79 in F ebruary 1981 the Inspecting Assistant 
Commissioner (Asstt. ) was to have ad justed the sum 
of Rs. 5,90,279 as already aliowed in the assessment 
year J 972-73. As this wrcs not done, there was 
excess allowance of gra~uity liability of Rs. 5 ,90,279 
in the assessment year 1978-79 leading to unjer 
assessment of busine-:;s income by the same amount 
with consequent tax under charge of Rs. 3,40,887. 
There was a lso consequent surtax undercharge of 
Rs. 99,757. 

The comments of the Mini<;lry of F inance arc 
awaited (January 1986). 
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(iv) In the case cf a banking company the gratuity 
for the previous year ending 31st December, 1979 
relevant to the assessment year 19 80-8 1 was 
calculated by the Actuary of the ba~k incorrectly at 
Rs. 30,54, 740 instead of th::: correct amount nf 
Rs.. 28,54,422 due fo incorrect adoption of salaries 
at Rs. 11, 10,81,464 instead of R s 10,37,97, 170. 
While completing the ass~ssment in Februa ry 1983 
for the assessment year 1980-81, the lflspecting 
Assistant Commissioner (Assessment) also allowed 
the gratuity liab ility of Rs. 30,54,740 without verifying. 
its correctness. The mistake resulted in short com
putation of income by Rs. 2,00,3 18 with consequent 
short-levy of tax of Rs. l , 18,438. 

· The comments of the Ministry of Pinance are 
awaited (January 1986) 

( v) For the assessment year 1979-80, a company 
claimed a deduction of R s. 33,14,500 on arcount of 
contribution to lhe rccog11ised gratuity fu nd and in 
the assessment completed by the Inspecting As~.istant 

Commissioner (Asstt.) ;n J rimwry 1983, a deduction 
of Rs. 32,89,500 only was allowed. However, it was 
noticed that this included an amount of R s. 2.99,052 
already allowed as deduct.ion for !he asse!>sir.ent years 
1971 -72 and 1972-73 as per the Tribunals orders. 

· Failure to reduce this '.!mount from the total liabiiity 
allowed resulted in under assessment of income of 
R s. 2,99.052 and c0llseq uent short-levy of tax of 
Rs. 1,72,701. 

The comments of the Mini -;try · of Finance a rc 
awaited (January 1986). 

(vi) In the previous ye<!'r rekvant to the assess
.ment year 1978-79 , an i'>SC%C'~ company made a total 
init ial contribution of R s. 17,9 1,000 to its approved 

superannuation fund :md c1a i111ecl the entire sum as 
deduction. The Income-t ax O ffr:er a llowed deduction 
for a sum of Rs. 2,86,560 only. Pursuant to an 
appellate order of May 1982 directing allowance of 
deduction for the entire sum, the assessment for tbe 
assessment year 1978-79 was n:vised iu September 
J 982 and the baJancc amount of Rs. 15,04,440 was 
also allowed. In the assessment£ for the previous years 
relevant to the assessment years 1979-80, 1980-81 
and 1981-82 comple~ed ·in September J 982, March 
1983 and March 1984 respectively, deduction for a 
sum of Rs. 2,86,560 was again nllowed in each of 
these assessment years !')Wards the initial contribution , 
overlooking the fact that the entire sum of 
Rs. 17,91 ,000 had already been allowed in the assess
ment year 1978-79. The deduction amounting to 
Rs. 8,59,680 in aggregate allowec again in. the three 
assessment years 1979-80 to 198 1-82 led to under 
assessment of income wit!1 consequent total under 
charge of ·tax of R s. 7,57,722 (including excess pay
ment of interest on ;idvance tax). 

· The comments of the !\1inistry of Finance a re 
awaited (January 1986) . 

2.11 Incorrect ·allowance of contribution to scientific 
research 

Under the Inconie-tax Act 1961, in computing the 
businpss income of an assessee, any !:tum paid by him 
to a scientific research association, un iversity, college 
or other institution · for scientific research , is an 
admissible deduction provided that such association , 
university, college or institution is approved by the 
prescribed authority. The Act was am~nded in ] 974 
to provide that, if the contribution was to be used 
for specific research . undertaken by the ir.stit ution 
under a programme approved by the prescribed 
authority having reggrd to the social, economic, and 
industrial needs of In~ia. a deduction of a sum equal 
to one and one third times of the contribution so 
pa id, shall be. allowed . This deduction ha~, however, 
been discontinued with effect from 1 April 1984 by 
an amendment to the Act by F inance Act, 1984. 

( i) In the previous year relevant to the assessment 
year 1980-81, a widely he1d compa Py paid a sum of 
Rs. 5,30,000 to two scientifi:; research institutions 
approved by the prescribed authority and claifoed the 
above sum as a deduction• from the rotal income. While 
completing the assessment for the assessment year 
1980-81 in September 1983, the assessing Officer 
allowed a deduction ·of Rs. 7,06,667 bein<> one and 
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one third times the amount of Rs. 5,30,000 treatino 
0 

rhe sum as a contribution for trn'dertaking specified 



research programme approved by the prescribed autho-· 
rity. It was noticed in audit that although the research 
institution had been approved by the prescribed 
authority, no approval for undert'aking the specific 
research programme had been obtained so as to entitle 
tbe assessee for the weighted deduction. T he mistake 
in granting weighted deduction resulted in incorrect 
allowance of R s. 1,76,657 with consequent short levy 
of tax of R s. 1,04,448. 

T he Ministry of Finance have accepted the mistake. 

(ii) A private limited company debited in i ts 
accounts, for the previous· year ending 31 December 
1978 relevant to the assessmen1' year 1979-80 an 
amount of Rs. 1,01,534 on account of "R esearch and 
D evelopn:ent exp'enses", which ·was allowed by the 
department, while completing the assessment in Sep
tember 1979 for assessment year 1979-80. 

It was not cle.ar from the records whether the 
recipient of the amount of Rs. 1,01 ,534 was an 
approved research institutjou . On Audjt pointing out 
the absence of the statas of the recipient institution 
on record, the deparrment investigated the matter a n•ct 
found that the fi rm was a bogus and non-existing one. 
The aUowance of the expendi ture of Rs. 1,01 ,534 
made without adequate scrutiny by the assessing 
officer, while computing "the busirress income resulted . 
in under-assessment of income of Rs. 1,01,534 and 
consequent shorr levy of tax of R s. 63,970. 

T he comments of the Ministry of F inance are 
awaited (Janua ry 1986). 

2. 12 Incorrect allowance of bad debt 

Under the Income-tax Act, 1961 all income accru
ing or arising to an assessee in India in a previous year 
relevant to the assessment year is includible in the 
rota! in•come of the assessee. The Act forther provides 
th~t the amount of any debt or part thereof or an y 
recoverable ·dues which is established to have become 
bad in the previous year and written off in the 
accounts shall be allowed as deduction in computing 
t'he business income of the assessee. 

(i) A company in'Cludecl a sum of R s. 12,88,376 
being one half of the amount of Rs. 25,76,752 re
tained by a foreign· company on ac$::ount of unsatisfac
tory performance of an oil complex plant supplied by 
the assessce company, in• its to tal income for the 
assessment year 1979-80 on accrual basis. The 
company admitted in the return of income that the 
sum of Rs. 25,76,752 represented retention money 
he~d by a customer on an export contract for supply 
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of oil complex plant on turn key basis, and the chances 
of recovery were remote in view of the various comp
laints made by t'he customer regarding the unsatis
factory performance of the plaut. The assessee, how
ever, agreed to return the receipt of R s. 25,76,752 as 

· income as and when the claim was settled. Ju the, 
assessment made in September 1982 and revised in' 
March 1983, accepting the contention of the assessee 
company, the Income-tax Officer dir;l not i n clu~e the 
balance of Rs. 12,88,376 in the total income for the 
assessment year 1979-80. As the assessee held a 
good title to the claim, t'he entire receipts of 
Rs. 25,76,752, due, was includible in the total 
income. Allowance for bad debt could be made in 
the year when the claim becomes bad subject to ful· 
filment of the other condit ions prescribed. 

The omission ro add back the remai ning amount of 
Rs. 12,88,376 resulted ir.r shor t levy of tax of 
R s. 12,09,398 inck1ding interest of Rs. 3,97,621 for 
failure to file the estimate of higher income for pay
ment of advance tax and late filing of retmns. 

The Ministry of Finance have accepted the rn ist'akc. 

(ii ) In the previous year relevant to the assessment 
year 1980-81, an assessee company claimed deduction 
on account of bad debt amounting_ to R s. 1,01,304. 
T his amount was paid by the assessee company to a 
dealer in pursuance of an agreemen'C for purchase of 
land and it was not in the course of business dealings 
of the assessee. The land was not registered by the 
dealer in favour of the assessee nor the amount 
advarrced refunded to hlm. However in the assess
ment completed in November 1982, · the Inspecting 
Assisfant Commissioner (Assessment) allowed the 
aforesaid amount of R s. 1,01 ,304 as bad debt as 
claimed by the assessee compauy. As the payment 
made by the company was not in the course of its 
busin•ess dealings and the loss incurred was not con
nected with the b usiness carr ied on by the assessee, the 
amount in question was not alLowabk as a bad debt. 
T he incorrect aliowance resulted in under assessment 
of business in•come by R s. 1,01,304 and short levy of 
tax of Rs. 70,783. 

The comments of the Ministry of Finance on para
graph are awaited (January 1986) . 

( iij ) In the case of an assessee company, while 
computing its taxable income for the assessment year 
1980-81 (assessment made in' Seprember J983) 
amount of R s. 1,34,3 20 representing provision for bad 
and doubtful debts was allowed as deduction from 
income. As the sum represented only a provision and 
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no t actual bad debt, it was not deductible. The mis
take resulted in under assessment of income of 
Rs. J ,34,320 with consequent short levy of tax ot 
Rs. 86,636 for the assessment year 1980-81. 

The comments of the M inistry of Finance on the 
paragraph are aw11ited (January 1986). 

2.13 Omission to disallow interet!t paid on deposits 

Under tbe Income-tax Act, 1961 where the assessee 
bein·g a company other than a banking or financial 
company, incurs any expenditure by way of interest in 
r~spect .of any deposit received by it 15 per cent of 
such expendit'ure shall not be allowed as deduction in 
the computation of business ill'Come. 

An assessee company received public deposits during 
the previous years relevant to the assessment years 
1976-77 to 1978-79 an'd the balance of such c..le
posists as on the last days of the relevant prcxjous 
years were R s. 43 ,42,000, Rs. 49,84,000 and 
}{s. 66 ,46,000 respectively. The company inter alia 
paid interest of Rs. 8,94,270 during the previous year 
r.e~cvam· to the assessment year 1978-79 on the public 
deposits and the department io computing the business 
income of the company for this year disallowed 
15 per cent of the interest paid. However , in respect 
of the assessment years 1976-77 and 1977-78 · no 
details of t'he amount of irr'terest paid on the deposits 
were furnished by the company and the Inspecting 
Assistant Commissioner (Asst!.) who assessed the 
company also did no t call for the same, while comp
let ing assessments in April 1979 and March 1980 
respectively. Con'Sequently n0 disallowance was made 
in these assessment'. yearc;. However, on the basis 
of estimated minimum interest of 10 per cent as paid 
on the deposits, the amount disallowable would work 
out to Rs. 1,39,790 leading to under-assessment of 
business income by the same amount involving short 
levy of tax of Rs. 99,077 (induding excess payment 
of interest o( Rs. 18,290) in the two assessment years. 

The Ministry of Finance_ have accepted the mistake. 

2.14 Mistakes <in the grant of export markets develop
ment allowance 

·n 1e Income-tax Act, 1961, as it stood prior to its 
amendment by the Finance Act, 1983, provided for an 
export markets development allowance to residen( 
assessees engaged in the business of export of goods 
c•utside India or in providill'g services or facilities out
~ide India. A dome8tic company was entitled to a 
deduction on · accouo! of this allowance from the 
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income assessed, under the head 'profits and gains of 
business or profession' at one and one- Lhird times of 
qualifying expenditure as prescribed in the Act. 
Widely helJ domestic companies were entitled to a 
deduction at one and half times the qualifying expep
d iture incurred d.:.iring the period from 1 March 1973 
to 31 March 1978. Expenditure in'Curred after 
31st March 1978 was not entitled to the weighted 
deduction unless the domestic company was engaged 
in the business of export'. of goods either as a small 
scale expor-ter or holder of an Export H ouse Certifi
cate o r in the business of provision of technical kn•ow
how or rendering of services in .:onnection with · the 
provision of technical know-how to persons out side 
India. The term " Provision of technical know-bow" 
means the transfer of all or a.ny rights. or impartmg of 
any information concerning the working of or the use 
of a patent, invention·, model, design, secret formula 
or process or similar property. I t has been explained 
in the Act that expenditure incurred by an assessee 
engaged in the bminess of operat'ion of any ship or 
other vessel or carriage of or making arrangements for 
the carriage of passengers, live stock, mail or goods 
shall not be regarded as expenditure on supp)y of 
services or facilities outside India. 

In th e case ·of 12 companies assessed in 12 different 
commissioners' charges for the assessment years 
1974-75 to 1976-77 and 1978-79 to 1981-82 (assess
ments complered between J uly 1980 an'CI July 1984) 
due to incorrecr app!ication' of the above provisions 
of the Act export markets development allowance of 
R s._ 42, ~2,2 17 was erroneously allowed on expenditure 
which did n ot qualify for the weighted deduction. This 
resul ted in under assessmen'C of income of 
Rs. 35 ,44, 177 involving short levy of tax of 
Rs. 25,20.335 in nine cases and carry forward of loss 
of Rs. 6 ,68,040 .with a potential tax effect of 
Rs. 3,Q9,825 in the remaining three cases. The 
following table gives the details of the cases : 

Sr. C.T.T. 
No.--

Asstt. 
year 

F 
1..---

1981 -82 

J 
2.---

1974-75 
to 

1976-77 

K 
3.-- -

1980-81 

Nature -of Mistake 

Weighted deduction of Rs. 
1,28,943 was wrongly allowed 
on expenditure incurred in 
India. 

Weighted deduction of Rs. 1,81,683 
was allowed on expenditure in
curred in India which did not 
qualify. 

Weighted deduction of Rs. 2,39,942 
w.1< .allowed on commission to 
~oretgn ~uyer and expenditure 
tncu~red m India which did not 
qualify. 

Tax 
effect 

R 

90,098 

1,04,9221 

1,52,598 



Sr. C.I.T. 
No. -

Asstt. 
year 

L 
4.----

1 978-7~ 

c 
5.---

1981-82 

E 
6.---

1980-8 1 

G 
7.--

1979-80 

H 
8.---

1979-80 

I 
9.---

1979-80 

n 
10.---

1979-80 

A 
11.---

1978-79 

D 
12.---

1980-81 

Nature of Mista ke 

Weighted deduct ion of Rs.2,46,415 
allowed on expenditure incurred 
in Ind ia in connection with ex
po rt promotion which did not 
qua lify. 

Weighted deduction a t one and one 
half times the expenditure of 
Rs. 9,53,J 80 incurred after 
31 March l 978 was a llowed in
stead of a t the rate of one a nd 
cine third times. The deduc
tion also included expenditure 
of Rs. 2,96,087 incurred in 
India which did not qualify for 
weigh ted deduct ion. 

Weighted deduction of Rs. 3,74,618 
calculated at one and one-half 
times the actual expenditure was 
allowed instead of the amount 
of Rs. 2,49,745 being one and 
onc·third times the expenditure. 

Inad missible deduction of Rs. 
90,873 a llowed to assessee 
company which was ndther a 
sma ll-scale exporter nor a 
holder of Export H ouse certi
fica tes. 

Inadm issible deduction of Rs. 
74, I 07 allowed to assessee com
pany which was neither a 
small-scale exporter or holder 
of Export House certificate. 

Inadmissible weighted [deduction 
of Rs. 93,557 a llowed to com
pany which is not a small-scale 
exporter. 

Allowance of weighted deduction 
of Rs. 4,29,007 to a company 
which only supplied prequali
ficat ion survey, quality control 
during planning and production 
of goods to foreign buyers which 
did not constitute provision of 
technical know-how. 

Allowa nce of expenditure of Rs. 
20,94.222 in connection with tho 
operation of ship not qualify
ing for deduction. 

Weighted deduction of Rs. 
2,67,682 was allowed instead of 
the correct amount of Rs. 87,324. 

Tax 
effect 

Rs. 

1,42,305 

1,8 1,81 . 

94.247 

52,507 

50,777 

81,106 

2,95,722 

15,64,558 

1,09,507 

One of the compan'ies was assessed by Inspecting 
Assistant Commissioner (Assessment) . The internal 
a•Jdi t party of the department checked the assessments 
in 3 cases but the mistake was not noticed by them. 
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Jn four cases the Ministry o f Finan'Cc have accepted 
t'he mistakes. The commeots of the Ministry in the ro
maioing cases are awaited (January 1986). 

2. 15 Incorrect allowance of guarantee commission 

The Cerrtral Board of Direct Taxes have in their 
circular of August, 1963 clarified that the commission: 
payable to banks for furnishing guarantees regarding 
deferred payments for import of plant and machin'ery, 
being in the nature of capital expenditure, cannot 
be allowed as deduction in computing the total income 
under the Income-tax Act. The Gujarat High Court 
held (July 1981) that such C?Cpcnditure formed 
integral part of payment of cost price of machinery 
which is a capital asset an'Cl hence the expenditure was 
capi' al in nature. The Madras and Andhra Pradesh 
High Courts, however, in February 1979 and in 
August 1976 held that payment of guarantee com
mission was unrelated to rhe working out of the cost 
of acquisition of p~ant ao'd machinery but was a 
revenue expenditure which was incurred in the ccursc 
01 carrying on the business. The Department preferred 
an appeal to the Suprem\! Court against the Madras 
High Court judgement as in its view guarantee com
mission in respect of a capital asset constituted capital 
expenditure and not revenue expen'Cliture. 

During the previoos years relevant to the assessment 
years 1980-81 and 19-81-82 rhrce compan•ies assessed 
in two different commissioners' charges incurred ex
penditure of R s. 6,02,459 towards guarantee commis
sion in respect of purchase of plant and machinery on 
deferred payments and claimed deduction treating the 
expenditure as revenue expenditure. Accepting the 
claim of t1te c0mpaoies, th~ assessing officers allowed 
the same in computing the business income between 
April 1983 and March 1984. Since the cxpen·diture on 
account of guarantee commissicn constit•J ted capital 
expenditure, the allowance of the expenditure in the 
computation of business income was not irr order. The 
incorrect a~lowance resulted in under-assessment of 
income by Rs. 6,02,459 involving short levy of tax 
of Rs 3;99,459 including non-levy of interest for short 
payment of advance tax and short levy of surtax 
amounting to Rs. 96,801 in the rnse of two companies 
and excess carry forward of loss of Rs. J, 11 ,443 in the 
case of the thi rd company. 

The comments of the Ministy of Fi..rrancc on the 
cases are awaite<l (January 1986) . 

2.16 Omission tc disallow the value or pt-rqois
0

til'S 

The r ncome-tax Act, 1961 provicle3 that w ht·rc an 
asscssee incurs any expenditure which . results, <lircct'ly 
cir indirectly, in .the payment of any salary to an 

\ 

r 

·~ 



-

-

employee, then so much of the expenditure as is in 
excess of an' amount calculatt!d at the rate of five 
thousan'd rupees (Rs. 7 ,500 with effect from 1st April 
1985) fur each month· or part of a month of his 
employment during the previous year, shall not be 
allowed as a deduction in computing the assessee's 
ir:comc under the head 'Profits and gain_s' of business 
or Professiort. Also any expenditure incurred by the 
asscssec resulting, <lirecny or indirectly in the provi
sions of any perquisite (whether convertible into 
money or not) to an employee, the excess over one
fiit h of the amount .of salary payable to the employee 
or an amolJnt calculated at t'he rate of on'e thousand 
rupees for each month ur part thereof, whichever is . 
Jess, is not allowable as deduction. The Central Board 
of Direct Taxes in their circular of July 1964 clarified 
;hat the expenditure incw·red in cash or in kind after 
29 February 1964 in providing any benefir, amenity 
or perquisite would be subjected to dissallowance if 
the prescribed limits were exceeded. In their instruc
t ions of March 1972, the Central . Board of Direct 
Taxes reiterated that all payments in the form of bene
fits or amenities such as re-imbursement of medical 
expenses, provision of electricity, water, gas at the 
residen'Ce of the employees etc. would form part of the 
perq•'Jisire which would be restricted to one-fifth in 
the assessment of the employer. While the Calcutta, 
Allahabad, Madras, Andhra Pradesh, Karnataka and 
Delhi High Courts had taken the view that the dis
allowance contcmp!ated under the law was nor 
llpplicable in regard to cash payments, the full bench 
oi the; Kerala High Coun lcn't support to the Revenue 
Department's views that the di5allowance under the 
Jaw is applicable in regard to paquisilcs lo employees 
incurred in cash or in kind. · Despite these conllict
ing judicial decision, the Central Board of Direct Taxes 
have not so far issued clarification to their instructions 
uf July 1964 and March 1972. 

(i) A company pirid a salary (inclusive of 
allowances) amounting to Rs. 75,300 to its General 
Manager during the previous year relevant to the 
assesment years 1980-81. The company also paid a 
sum of Rs. 1,09,269 to him in re-imbursemenr of 
medical expenses incurred on heart surgery. In the 
assesment of the company ma:.le in March 1983, the 
Inspecting Asstt. Commissioner (assessmeI_lt) disallow
ed only an expenditure of Rs. 900. In view of the 
Board's instructions and the decision of the Kerala 
High Court, salary and allowance ' in excess of 
Rs. 60,000 and medical expen-ses in excess of 
Rs. 12,000 were disallowabh:, instead of Rs. 900 vniy 
dis.allowc.d by. the Inspecting Assistant Commissioner 
(Asst!.). The omlssion resulted in short-assessment of 
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income of Rs. 1, 11,669 involving short-levy of. tax of 
Rs. 66,024. 

The comments of the Mini stry of Fin•ance on the 
paragraph are awaited (January 1986). 

( ii) The Act further stipulates that this ceiling limit 
on expenditure on salary is, however 110t applicable 
to any expenditure or allowance in relation to any 
employee in' respect of any period of his employment 
ourside India. 

The income-tax assessment of a widely held com
pany carrying on the business of transport of bulk 
cargo in ships in inrernational tramp trade, for the 
assessment year 1980-81 was completed by the 

· Income-tax Officer in August 1983 after getting direc
tions from the Inspecting Assistant · Commissioner 
(Assessmen't) wherein the assessing officer admitring 
the assessee's revised claim, c;lisa: lowe<l a sum of 
Rs. 4,4 7 ,442 on account of expenditure on salary to 
employees in excess of the prescribed ceiljng limits. 

In the original return filed in August 1980, the 
assessec company made a c.lisa'.lowance of Rs. 6,71,000 
on account of salary paid irr excess of the ceiling limit · 
at the rate of Rs. 5,000 per month to the shore staff 
and the floating staff. In the revised return of income 
filed by the assessee company in October 1982 for the 
assessment year 1980-81 the company revised the 
amount of the above disa!lowancc lo Rs. 4,47,442 
stating that the salary amoimtin~ to Rs. 2,23,558 was 
paid to the staff for the period ef their duty ou'.side 
India. Accepting t'he assessee's contention, amount of 
Rs. 4,47,442 only was disallowed by the Income-tax 
Officer in the assessment made in August 1983. Since 
the employees were outside India in• the course of their 
travel on ·doty outside India, in connection with their 
employment in India and since they were not employ
ed outside India, the disallowan'Ce of Rs. 4,47,442 
instead of Rs. 6,71,000 was not in order. The in
correct allowance of expenditure amounting to 
Rs. 2,23,558 . resulted in short levy of tax of 
Rs. 1,68,73 1 including surtax uf Rs. 36,552. 

The comments of the Ministry of F in'ance on the 
paragraph are awaited (January 1986). 

2. I 7 Omission to disallow excessive expenditure on 
advertisement, publicity and sales promotion 

Under the provi~ions of the Income-tax Act, 196.1 
as applicable during the period 1 April 1979 to 
31st March 198 1, where the aggregate cxpendi ture.ort 
advertisement , publicity and sales promotion in India 
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does not exceed 1/4 per cent of t'he turnover or gross 
receipts of the business or profession. 10 per cent of 
the adjusted expenditure, where such aggregate expen
diture exceeds 1/ 4 per cen'l but does not exceed 
1/2 per cent of the turnover, 121 per cenr of the ad
justed expenditure and where such aggregate expendi
ture ~xceeds t per cent of the turnover, 15 per cent 
of the adjusted expenditure has to be disallowed ex
cepting in cases where the aggregate amount of such 
expenditure did n'Ot exceed Rs. 40,000. In the absence 
of a statutory definition of the term "sales promotion" 
any expenditure for effecting sales such as a sales 
organisation, commission paid to salesman, c0mm is
sion paid to sales agent's and whateyer expen'Ses which 
were in connection with sales would constitute ex
penditure on sales promotion. The Act had specifically 
laid down that any expenditure in'Curred by an 
assessee on advertisement in any small newspapers or 
in any newspaper for recruitment of personnel or any 
notice required to be published under any law in any 
newspaper, the maintenan'Ce of any office or payment 
of salary of employees for the purpo.;e of advertise- . 
ment, p;Jblicity or sales promotion, holding of or parti
cipating in sales conference, trade fairs, convention or 
exhibition anxl par ticipation .of Journals, catalogue or 
price lisrs had to be exduded from the p;Jrview of 
advertisement, publicity and sales promotion expenses. 
In other words, iu view of the· fact that the law itself 
lays down what is to be excluded, all the expenses 
other than t'hose mentioned above had to be treated 
as constituting expentliture on advertisement, publicity 
and sales promotion. 

The expression "adjusted expenditure" means the 
aggregate of expenditure incurred on advertisement 
publicity and sales promotion, in Intlia as reduced by 
expenditure not allo"".able !IS business cxpenditme in 
the computation of business income of the assessee 
and further reduced by expenditure specifically ex
clu~ in the Act. 

(i) In· rhe case of four companies assessed in four 
different Commissioners' charges for the assessment 
years 1979-80 and 1980-81 expenditure of 
Rs. 49,20,504 incurred on supply of free samples, 
commission on sales, commission paid to agents, cash 
discount, in'Centive bonus, advertisement, publicity and 
sales promotion exceeded one-half per cent of the 
gross turnover of the companies and accordingly an 
expendirure of Rs. 7,34,285 being J 5 per cent of the 
aggregate expenditure on these items was required to 
be disallowed in the computation of business income 
of the companies. While completing the assessment of 
'11esc companies for the two assessment years betvvoen 
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January 1980 and August 1983, the Income-tax 
Officers omhted to disallow the expenditure, as a 
result of which, there was short computation of busi
ness income amoonting to Rs. 7,34,285 involving short 
levy of tax Rs. 4,72,456.· 

The Ministry ·of Finance have accepted the mistake 
in 01re case. Their comments are awaited io other cases 
(January 1986). 

(ii) In the case of two other comparries assessed 
in two different Commissioners' charges application of 
inc<;mect rate · of disallowance at 12.1.(10 per cent 
instead of 15 / l 2.5 per cent led to disallowance of 
Rs. 20,86,870 only ns against Rs. 25,57,932, being 
the excess experrditure on advertis~ment and sales 
promotion. This resulted in short computation of · 
business income by Rs. 4,71,062 for the· assessment 
year 1980-81, and short levy of tax of Rs. 2,98,569. 

The Ministry of Finanu have accepted the mistake. 

(iii) A cumpany engaged iri the manufac ture of 
perfumery, cosmetics and toilet preparations was 
assessed in July 1982 for the assessment year 1980-81 
on an income of Rs. 32.57 lakhs afrer disallowing a 
sum of R s. 3,81,328 on account of publicity, sales 
promotion etc .. For the previous year relevant to the 
assessment year 1980-81 the company showed -the 
opening stock of its products as 153 tol?lles and during 
the year rhe actual production was 959 tonnes. The 
sales -durinjZ the year were 961 tonnes and the closing 
~tock for the assessment year was thus worked to 151 
tonnes. However the closing stock was show11 short 
by 16 tonnes in the accounts for rhe assessment year 
J 980-81 and the same was adopted in the assessment 
also. The shortage of 16 tonnes valued at Rs. 13.50 
lakhs was explained by way of a note in the accounts 
as due ro adjustment .of samples and replacement. 
Since free supply of samples constitutes sales promo
tion, the ·value of such samples supplied freo, though 
not depicted in the accounts was required to be dis
allowed to the extent prescribed in the Act. In the 
absence 'of the value of replacements in the assess
ment records and assuming that the entire shortage 
was on account of supply of free samples, a further 
sum of R s. 2,02,500 was required to be disallowed on 
account of publicity ~nd sales promotion in additi-on 
to the sum of Rs. 3,81,328 already disallowed. Omis
sion to do so resulted in under-assessment of jncome 
by Rs. 2,02,500 involving short levy of tax of 
Rs. 1,19,727. 

The comments of the Ministry ·of Finance are 
awaited (January 1986) . 
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2.1 8 Incorrect allowance of entertai'nmcnt cxpendi- -
tore 

Under the provisions of the Income-tax Act, 1961 , 
any expenditure laid out or expended whoily and ex
clusively for the purpose of business is allowable. as 
deduction irt computing the business income, provided 
the expendi~urc is not in the nature of capital expendi
torc or personal expenses of the assessee. The Act 
stipulated that no deduction shall be made in respect 
of expenditure in the nature of entertainment cxpertdi- _ 

ture incurred by a company in excess of R s. 30,000, 
i.e., 1/ 4 per cent of Rs. 1.20 crores of _profit a 1J 
gains ·of business. Entertai1rmcnt expenditure has been 
explained in the Act to include inter a/ia, expe~diturc 

on provision of hospital ity of every kind includmg by 
,.\,.. way of provision of food, heverages etc. to arty person 

other th;m the employee of the company. 

Jn the assessment of a public limited company 
made in Februarv 1983 fo r the assessment year 
1980-81 the Inspecting Assis tant Commissioner 
(Assessmenr) allowed expenditure towards e1-.1ertain
ment expenditme upto the maximum permissible limit 
of Rs. 30,000. However, while c0mputing the income 
an inadmissible expenditure of Rs. 3.33,924 incurred 
by the company during the previous year relevant to 
the assessment year 1980-81 on accc;_int of refresh
ment and other expenses for the families. of its staff, 
its shareholders and visitors, for the opening day 
inaugural function which was in the nature of cnter
tainmerrt included under the Miscellaneous expendi
ture of R s. 3.69 crores was not added back. Failure 
to do so resulted in ~Jnder ass<:ssment of income of 
Rs. 3,33,924 invo~ving shore levy of tax of 
lb . 1,97,431. 

The comments of the Ministry of Finance are 
awai ted (January 1986). 

2.1 9 Incorrect allowance of expenditure on guest 
house 

Under the Income-tax Act, 1961, no deduction is 
aUowed in res;::ect of any expenditure incurred by an 
asscssee after 28th day of February 1970 on the main
tenance of any residential accommodation in the 
nature of guest house. The Act was amended 
retrospectively with effect from 1st April, 1979 by 
the Finance Act, 1983 to include any accommodation 
by whatever name called, arranged by the assessee 
for the purpose of providing lodging or boarding and 
lodging to any person (including any employee or 
Company Director) on tour or visit to the place at 
which such accommodation is situated. 

(i) In computing the business income of two 
companies assessed in two different charges for the 
assessment years 1979-80 and 1980-81 assessment!i 
made in March and May 1983 exp-enditure of 
Rs. 3,55,013 incurred on the maintenance and on 
provisions and grocer ies purchased for the guest house 
was allowed as a deduction. Since no deduction in 
respect of any expenditure incurred on the mainte
nance of guest house was admissible after 28 February, 
1970, the incorrect deduction allowed resut ted in 
under-assessment of income by Rs. 3,55 ,013 leading 
to short levy of tax of Rs. 2,06,413. 

The Ministry of Finance have accepted the mjstakes 
in both the cases. 

Owing to the retrospccti\ e amend ment t O 

the Act, the expenditure on guest houses already 
allowed is required to be withdrawn, wherever it is 
permissible, by revising the assessruem. 

In the case of a company, while computing its 
income in July 1982 for the assessment year 1980-8 1 
an expenditure of Rs. 1,44,940 incurred by it on the 
maintenance of guest houses was allowed by the 
Inspecting Assistant Commissioner ( Asstt.) a~ 

deduction. The expenditure of Rs. 1,44,940 allowed 
hy the Inspecting Assistant Commissioner ( Asstt.) 
prior to the amendment of the Act, was required to 
be withdrawn by revising the assessment. The 
omission to do so resul t.::d in under-assessment of 
income of R s. 1,44,940 involving short levy of tax 
C1f Rs. 93,486. 

The Ministry of F inance hav~ accepted the mistake. 

2.20 Incorrect valuation of closing stock 

Under the provision of the IncomC"-tax Act , 1961 , 
income chargeable under the head 'Profits and gains 
of busines s' shall be computed in accordance with the 
method of accoun ~ing regularly employed by the 
asscssee. The Act further stipulates that in any case 
where the accounts are correct and complete but the 
method employed is such that the income cannot be 
properly determined therefrom, _the Income-tax 
Officer shall compute income on such basis and in 
such manner as may be determined by hlm . 

(i) Till the assessment year 1978-79 an assessee 
company, was regularly debit ing the cost of machinery 
spares to 'Repairs' in the Profit and loss Account at 
the time of their iss110 frcr.1 stock for ccnsumption. 
T he company changed this method of accounting 
from the accounting year relevant to assessment yc~r 
1979 -80 and started charging the entire machinery 
spares to 'Repairs' at the time of their purchase itself. 



In addition the value of stock of spares as at the 
beginning of the accounting year relevant to assess
ment year 1979-80 was also debited to the repairs 
account with the result the value of such spares 
as on 1 January, 1978 forming part of closing stock 
were reduced from the closing stock and charged off 
to Profit and Loss Account for the year 1978 relevant 
to assessment year 1979-80. As a result for the 
assessment year 1979-80 the change in the method 
of accounting led to excess charge to profit and loss 
account to the extent of Rs. 44,21 ,741. Ilut for the 
change in method of accounting the amount of 
R s. 44,21 , 7 41 representing the value o! stock of spares 
at the end of the accounting year would have been 
included in closing stock and the profit of the company 
would have also been correspondingly revised . 
Accepting the change in the method of accounti ng 
without examining its effect on the taxable incomt: of 
the company the income for the assessment year 
1979-80 was assessed by Income-tax Officer in 
January 1983. The erroneous acceptance of change 
in the method of account ing resulted in under
assessment of income of Rs. 44,21 ,741 involving short 
levy of tax of Rs. 25,53,554 in the assessment year 
1979-80. 

The Ministry of Finance have accepted the mistake. 

(ii) Two private limited Tea companies changed 
the method of valuation of closing stock in the 
previous year relevant to the assessment year 1978-79 
and the Income-tax Officer added back sums of 
Rs. 12, 17 ,690 and Rs. 4 ,25,000 ~esulting from the 
undervaluation of closing stock to the income of the 
companies. On appeal the Commissioner (Appeals) 
deleted the additions and the assessments were duly 
revised in October 1982. As the value of the closing 
stocks for the previous ye-ar relevant to the a~sessmcnt 

year 1978-79 wquld be the yalue of opening stock 
for the previous year relevant to the assessment year 
1979-80 the Income-tax Officer incorrectly deducted 
the two sums of Rs. 12,17,690 and Rs. 4,25 ,000 
while computing income for the assessment year 
1979-80 in March 1983 with reference to the original 
assessments for the assessment yelr 1978-79 over
looking the fact that the assessments for the assess
ment year 1978-79 were revised to gi~e effect to the 
appellate orders in October 1982, deleting these 
additions originally made. The mistakes remained 
undetected even when the assessments for the assess
ment yca1 I 979-80 underwent revision in October 
1983 and November 1983, respectively. 

This mistake together with a totaUing mistake in 
one of the assessments accounted for under-assessment 
of income by Rs. 6, 74,876, for the assessment year 
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1979-80 resulting in short levy of tax of Rs. 4,49,873 
(including interest allowed on excess advance tax 
paid). 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

2. 21 Ineorrect allowance of Iiubilitv or omission to 
include accrued income · 

Under the Income-tax Act, 1961, income chargeable 
under the head "profits and gains" of business or 
"profession" is computed in accordance with the 
method of accounting regi_1Jarly employed by the 
assessee. Whcrc an assessee follows mercantile 
accounting system, the net profit or loss is calculated 
after taking into account aJl the income actually 
received as well as accrued or deemed to accrue 
as well as all expenditure incurred and the liability 
relating to the period regaTdkss of their actual receipt 
or payment. 

( i) A company following mercantile system of 
accounting debited in its accoun1s for the year relevant 
to the assessment year 1975-76 a sum of Rs. 4,90,030 
towards 'adjustment in respect of previous years', 
which included expenditure of Rs. 3,66,935 on pur
chases, transport bills etc. in respect of earlier years. 
The expenditure was allowed by the department while 
computing the business income of the .company for 
the assessment yeaT 1975-76. As the expenditure was 
not incurred in the previous year relevant to the 
assessment year 1975-76 the deduction allowed was 
not in order. The incorrect allowance of expenditure 
of Rs. 3,66,935 in the assessment year 1975-76 
resultoo in short levy of tax of Rs. 2, 11,904. 

The comments of the Ministry of Finance on the 
paragraph are awai ted (1 anuary 1986) . 

( ii) In the case of an assessec company interest 
income amounting to Rs. 7.96 lakhs accruing on 
advances during the previous ye<ir reievant lo assess
ment year 1980-81 was exhibi ted in the balance 
sheet under ' interest suspense account', instead of 
being credited to the profit and loss account. It was 
indicated in the account th at certain mortgage loans 
where the mortgagers were persistent defaulters or 
where rate of interest was being disputed had been 
kept ia the suspense account and the credit for the 
same would be taken in the year of realisation . 
Agreeing with the contention of the assessee company 
the interest of Rs. 7.96 lakbs accrued was not 
included in the total income. Since the company 
\\.11S maintaining mercantile sy~tem of accounting 
the accrued interest was includibk in the total income 
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for the assessment year 1980-81 completed fo March 
1984. The omission resulted in under statement of 
income by Rs. 7.96 lakhs involving short-levy of tax 
of Rs. 6,91,817 including excess payment of interest 
of Rs. 2,21,182 on• advance iax. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(iii ) In the assessment of a widely held company 
for the assessment year 1979-80 completed in June 
1982 a sum of Rs. 2,39,138 due from Railway~ to
wards compensation was included in the · taxable 
income of Rs. 13,98,720 on accrual basis. The 
assessment for the assessment year 1980-81 was· 
completed in September 1982 and the compensation 
amounting to R s. 2,39,13 8 was not taken into 
account in the computa tion of taitablc income. 
Consequent upon the orders of the Commissioner of 
Income-tax (Appeals) in November 1982 deleting 
the addition of Rs. 2,39, 138 from the C:Jssessment 
year 1979-80 on the ground that even under 
mercantile system, the amount would be taxable only 
when the Railways accepted the claim, the assessment 
for the assessment year 1979-80 was revised in 
February 1983 to exclude the compensation from the 
total income. The claim for compensation was 
accepted by the Railways in the previous year relevant 
to the assessment year 1980-81 and, therefore, the 
amount of compensation was required to be included 
in the income for the :issessment year 1980-8 1. 
However, the assessment for the assessment vear 
1980-81 was not correspondingly revised to inc-Jude 
the amount. The omiss10n to do so resulted in short
Jevy of tax of Rs. 1,03 ,491. 

The Ministry of Finance have stated that the 
necessary additional demand has been created z.nd 
collected. 

(iv) A private limited compa-ny which had been 
re~larly foUowing mercantile system of accounting 
claimed and was allowed by the Inspectincr Assistant 
Commissioner (Asstt.) a deduction of Rs. 74,019 
on account of ·payment of bonm pertaining to earlier 
years from the business income for the previous year 
relevant to assessment y.ear 1978-79 . (assessment 
completed in August 1980) . · 

As the payment of bonus related to the earlier 
assessment years and not to the previous year relevn nt 
to the assessment year 1978-79 , the deduction 

.aJJowed on this account was not in order. The 
erroneous deduction resulted in short-levy of tax 0f 
Rs. 42.746. . 
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The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(v) An assessee company, maintaining its accounts 
on rnercantil~ system, debited in its accounts for the 
year relevant to the assessment year 1980-81 , an 
amount of Rs. 4,35 ,25 ,991 on account of interest 
on Government of India loans and claimed the interest 
in the assessment year 1980-81, although it actually 
related to the accounting years relevant to the assess
ment years 1978-79 and 1979-80. The interest of 
Rs. 4 ,35,25,991 was allowed by the department as 
claimed by the company in the assessment for the 
assessment year 1980-81 completed in June 1983. 
Since, the amount actually related to the previous 
years relevant to the assessment years 1978-79 and 
1979-80, the allowance thereof as deduction in the 
assessment year 1980-81 was not in order. The 
mistake resulted in excess carry fonvard of loss of 
R s. 4,35,25 ,991 for the asseSGment year l 980-81 , 
involving revenue of Rs. 2.61 crores. 

The Ministry of Finance have accepted the mistake 
in principle. 

(vi) In the assessment 0f a private limited com
pany, for the assessment year 1979-80 completed in 
October 1983 the provisio.1 of Rs. 1,67 ,867 towards 
payment of general sales tax which stood debited to 
the profit and loss account was not disallowed even 
though no general sales tax was payable on the 
l clevant goods as per the a">Sessment made by the 
Sale T ax authorities and no liability existed as pt>r 
sales tax assessment order on record. Omission to 
disallow this inadmissible liability resulted in under 
assessment of income of Rs. 1,67,867 involving short 
levy of tax of Rs. 1,08 ,276. 

The Ministry of Finance have accepted the mistake. 

(vii) It has been judicially hdd that the liability 
to sales tax would ordinarily relate to the vear in 
which the transaction took plc!cc. 

In the previous year ended December 1977 
relevant to the assessment year 1978-79 a widely 
held company claimep a deduction of Rs. 1,90,886 
towards the sales tax liability relating to the year 
1973-74 in respect of one of its units and the claim 
was allowed by the Income Tax Officer while com
pleting the assessment for the assessment year 
1978-79 in April 1981. The deduction allowed 
related to the demand made by the Sales Tax 
Department in March 1979 for the assessment year 
1973-74. Since assessment of every assessment 
year is a self contained unit and no deduction relating 
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to a liability of an ;.'!arlier assessment .year is 
admissible under the mercantile system of accounting, 
the allowance of the deduction in tJ1c assCS$ment 
completed in April 1981 was not in ordcr. The 
erroneous deduction resulted in short levy of tax of 
Rs. 1,24,961 including sur tax of Rs. 28,290_ 

The comments of the M inist ry of F inance on the 
paragraph .are awaited (January 1986). 

2 .22 O ther mistakes in the computati-0n of business 
in-come 

It has been judicially held (August 1974) that 
expenditure relating to breach of law would no t be 
deductible even if incurr.!d for the purpose of the 
business. 

(i) (a) In computing the busines!> in.come of a 
pnvate construction company in June 1982 for the 
assessment year 1981-82, th!! Inspecting Assistan t 
c..;onunission~r (Assessment) allowed as bu~iness 
expenditure a sum of Rs. 95,700 being compensation 
paid by the company to a party which was not pro
vidC'd with office accommodatt.:>n as per agreement 
with it. The contracted 0ffice accummodation could 
not be provided as the Municipal Corporation refused 
permission for the construction of additional floor 
space on the 14th floor of the building constructed by 
the assessee company. The contract to sell the 
office premises was ~xecutcd before obtaining 
necessary permission from th r- Municipal Corporation 
and, therefore, in the absence of such a permission 
the contract,. was bad in Jaw. The compensation 
thus paid for failure to fulfi l such an agreement cannot 
be regarded as admissible busine!>s expen.diture. 
F ailure to d isallow the compensation resulted in 
under-assessment of income by Rs. 95,700 involving 
short levy of tax of R s. 66.870. 

The Ministry of F inance have accepted the mistake. 

(b) A privat e limited company debited a sum of 
Rs. 4 ,17,337 in its accounts of the previous year 
relevant to the assessment year 198 1-82 on account 
of penalty for belated payment o~ _sales tax levied 
under the States Sales T:tx Act. While completing 
the assessment for the asst>ssment year 1981-82 in 
February 1984, the Income-tax Officer allowed the 
penalty as business expenditure. Since the penally 
was paid for infringement of law, it was not admiss ible 
as a deduction. The incorrect deduction result ed in 
under-assessment of income of Rs. 4 , 17 ,331 involving 
short-levy (If tax of R s. 2,69, 182. 

The Ministry of Finance have accepted the mistake. 
(c) I t was held by the Gujarat and Allahabad 

High Courts that the damages paid by an assesse1;; 
under Section 14B of the Employees Pr?vident Fund 
and Miscellaneous provisions Act , 1952, for non
contribution to the Provident Fund constituted 
damages not allowable as business expenditure under 
the Income tax Act. It ·.vas also held by the Supreme 
Court irt a Civil case that damages as imposed under 
Section 14B of the Act include a punitive sum 
quantified aocording to circumstances of the case. 
Keeping in view these jut.lic:ial decisions, in para 1.24 
of thei r 204th Report (7th Lok Sabha 1983-84) 1he 
P ubl ic Accounts C ommittee observed inter alia " that 
in the absence of aRy modification of Section 14B of 
the Employees Provident Fund and Miscellaneous 
Provision Act, 1952", the conten tion of the Ministry ""' 
of Finance that " the pr.::sent provision as they stand, 
cannot be construed to mean that the assessee had 
paid a· penalty violating any statutory provision". 
The Committee note that this stand of the Ministry 
of Fin:111ce is different from the stand the Central 
Board of Direct T ax<::s had earlier tal;:~n in several 
cases bdore High Court wherein they had contended 
that the damages paid by an assessee under 
Sect ion 14B of the E mployees Provident Fund and 
Miscellaneous Provision Act, for non-payment of 
contribution to the Provident Funds constituted 
damages not allowable as business expense~ under 
Section 37 of thi.: l ncome-tax Act, 1961. The 
Board's contention was accepted by the High Courts 
and the damages paid by the assessee were not allowed 
whi le computing business income. The Committee 
added that "the Supreme Court, in Organic Chemical 
Industries and another Vs. Union of India' and others 
held that damages as imposed by the Section 14B, 
include a punitive sum quantified according to the 
circumstances of the case. However, in order to set 
tho m atter beyond a;1y margin of doubt, the 
Committee will like the Government to consider 
feasibility of making .1n amendment in the Employees 
Provident Fund Act, 1952 to bring out unambiguously 
the penal nature of the da-rnages levied under 
Section 14B thereof. " 

In the account of a company relev8:nt to assessment 
year 198 1-82, a sum of R s. 2 ,15,920 was pebited to 
the profit and loss account paid on account of damages 

.. 

imposed by the R egional Provident Fund Commis- Ii(" 
sioner for delay in the payment of ~ontriburion 

to Provident Fund. Jn the assessment for the 
assessment year 1981-82 mack in March 1984 the 
In specting Assistant Commissioner allowed this 
expenditure in computi.ng th1~ company's Io ta! income. 
A s the payment was made for infringement of sta tutory 
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orders :md it was not due to any exigency of business, 
it wottld not constit~te admissible expenditure. The 
incorrect allowance of the expenditure as deduction 
resulted in under-assessment of income of Rs. 2,15,920 
involving short-levy of tax o( Rs. 1,39,268. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(ii) Under the Jn::~m·.:-ta \'. Act 1961, any sum 
paid on account of any rate or tax levied on the 
profit.s or gains of any business or professiion er 
assessed at a proportion of, or otherwi£e on the basis 
of any such profits or gains shall not be deducted 
in computing the inc•>me chargeable under the head 
'profits and gains of business or profession'. 

During the previous year enc.led 31 March 1980 
and 31 December 1980, relevant to the assessment 
years 1980-81 and 198 1-82 a widely held company 
had paid Rs . 3,46,760 and Rs. 40,849 towards 
income-tax paid to foreign governments on the net 
freight income earrtcd by it in those countries. In 
the assessments for assessment years 1980-81 and 
1981-82 completed in Aug.'.lst 1983 and March 1984 
respectively the assessing officer allowed deduction of 
income-tax of Rs. '3 ,87,609 paid tc Foreign 
Governments as busiGess expenditure althou)!h S?1ch 
deductions are not :idmiss1ble uncter the Act. The 
erroneous allowance of the expenditure for the assess
ment years 1980-81 ·rnd 1981 -82 hac.I resulted in a 
total short-levy of incoml'·t :n and surtax aggregating 
to R s. 2,92,548 ( includir:1g short levy of surtax of 
Rs. 63,373) for both the years. 

The comments of the Ministry of Finance on the 
paragraph me awaited (January 1986). 

(iii) Under the lncom~-ta.x Act J 961, wher~ at 
the time of comp!etirn of assessment of the partners 
of a firm, assessment of the firm has not been com
pleted, and the final share income of the partners is 
not known, the assessment of the partner may be 
completed by taking his sharl' income frotn the firm 
on a provisional basi.> . In such cases, the assessments 
of the partners arc to be revisec subsequently to 
include the final sha:. :l income, when the assessment 
of the firm is ;;ompleted. For this purpose, the 
Income-tax Officers are required, under instructions 
of (February 1959) of the Central Board of Direct 
Taxes as reiterated in March 1973 to maintain a 
register of cases of provisional share income, so that 
timely .action may be takeil to revise the partners 
assessments · and to en~ure that no assessments are 
omitted to be recci ficq. The instructions of the 
Board issued in July 1976 proyide that the cases of 

S/11 C&AG/85- 9 

55 

par~n.e$ of a .firm shoulc.I, as fa.r as possible, b.e 
assessed in the -;ame ward/circle where the firm 1s 
assessed so as to r~duce the rectifica tion work to the 
minimum. 

The assessmen'ts of a private limited company which 
was a partner in a firm, for the assessment years 
1974-75 and 1976-77 were completed by the Income
tax Officer in September 1977 and Sept embe r 1979 
taking the incom;; frJm the Registered firm as a loYs 
of R s. 1,04,627 and R s. 3,01,873 respectively. On · 
the completion of ;isscss1tl~ nt of the R egistered f<"i rm, 
the assessments of the company fo r the asse~sm~nt 

years were ~evised in May and June 1983 as rr result 
of which the correct Joss amour.ting to R s. 3,14,343' 
and R~. 62, 144 respectively were considered. H ow
ever, the share c f los'> as originally taken at 
R s. 1,04,627 and R:>. 3,01 ,873 t "'r these assessment 
years remained !o b.: added back. The mistake 
resulted in under-assessment of income aggregating 
to R s. 4,06,500 with consequent short levy of tax 
Rs. 2,56,093 for both the assessment years 1974-75 
and 1976-77. 

· The Ministry of Finance have accepted the oiis
talce. 

(iv) It has judicially !Jeen held by tbe Supreme 
Court (56 ITR 61) that interest paid on deferred 
payment of cost of machinery is revenue expendi
ture. 

. During the p_revious year relevant to the assess
ment year 1981-82 a closely held company purchas
ed machinery costing Rs. 5,94,000 on deferred pay
ment basis, the interest payable thereon being 
Rs. 3,01,800. In the assessment completed in 
January 1984 the interest payable was capitalised and 
depreciation allm¥ance and investment allowance ag
gregating Rs. 1,65,990 calculated on the total amount 
including the amount of interest capitalised as claim
ed by the assessee company were allowed by the 
Inspecting A ssistant comm1ss1cner ( assessments) . 
A s interest relating to the relevant previous year 
alone is an allowable expenditure in computing the 
business income of the year, the cap ital ization of 
the interest payable and the deduction of deprecia
tion allowance and investment allowance thereon for 
the assessment year 1981-82 was not in order. After 
allowing the interest o( R s. l , 780 correctly admissi
ble for the assessment year. 1981-82, the net under 
assessment of income was R s 1,64,210 involving 
short levy of tax of Rs. 1,05,915. 

The Ministry of Finance have accepted the mis
take. 



(v) Any expenditure other than capital expenditure 
and personnel expenses of the assessee- laid out 
or expended wholly and exclusively for the purpose 
of business of an assess~e is admissible as a de:duc
tion_ Where an assessee company borrows monie!> on 
interest and advances the same free o[ interest to 
its subsidiaries, it cannot be said to have borrowed 
monies for the purpose of its business as the assessee 
company and its subsid iaries are separate legal en
tities and also assessable to tax separately. 

A paper mill obtained a loan of Rs. 15,00,000 
during the previous year relevant to the assessment 
year 1981-82 from the state industrial and invest"' 
ment oorporation and passed it on free of interest to 
its subsidiary company for being utilised by the sub-

. sidiary cvmpany for the purchase of machinery. The 
assessee company, being the parent company, debited 
interest amounting to R s. 1,01 ,238 payable on this 
loan in its profit and Joss Account for the year end
in'g 30 June 1980 relevant to the assessment year 
1981-82. While complet~n~ the assessment In 
February 1984, the Inspecting Assistant Commis
sioner (Asstt.) allowed the interest of Rs. 1,01 ,238 
as business expenditure. As the loan was not ob
tained and laid out for the purpose of assessee's 'busi
ness, the interest !)aid thereon was not admissible as 
a deduction. The omission to disallow the interest 
resulted in under-assessment of income by 
Rs. f ,01,238 involv1ng short levy of tax of 
Rs. 80,207 including non-levy of interest for short 
payment of advance-tax. 

The Ministry of Finance have. accepted the mis
take. 

(vi) A non-resident tax payer is charge~ble to 
tax in India in respect of income which is received 
or deemed to be received or which accrues or deem
ed to accrue or arise in India. Further under the 
provisions of the Act any interest which is payable 
outside India on which tax ha~ not been paid or 
deducted and in respect of which there is no person 
in India who may be treated as an agent under the 
Income-tax Act will not be al1owed as a d<.>duction 
in computing income char~eable to tax. 

A non-resident company had obtained loan from 
a Bank in Ja{1an for purchase of two trawlers which 
were given on charter basis to an Indian Company. 
The non-resident company pa id interest of 
Rs. 1,52,424 in assessment year J 977-78 and 
R s. 3, 15 ,008 in assessment ¥ear 1978-79 ·re·speetive
ly on the loans taken from the Bank of Japan . ·The 

amount of interest paJd by the company was allow
ed by the Income-tax Officer as deduction in comput
ing the business income of the company 

As the interest on the loans was paid by the 
non-resident company to tht .Bank in Japan and no 
tax was deducted on such interest the interest paid 
·was not an allowable deduction in determining the 
income of the non-residen't company. The failure 
to disallow the in'terest resulted in excess computa
tion of loss to the extent of Rs. 4,67,432 for both 
years with a potential tax effect of R s. 3,43,563. 

In the case of the same non-resident company for 
·the assessment year 1977-78, it was recorded In the 
assessment order by the Income-tax Officer that the 
assessee company had received _U.S. $ 1 ,37,500 on 
account of charterage for the period from 14 Sep
tember 1976 to 31 :M.a-rch 1977 from the Indian 
company. Considering the financ~l ciondition of 
the Indian company, the non-resident assessee com
pany waived 50 per cent of the charterage amount
ing to U.S. $ 31 ,250 for the initial three months from 
the execution of agreement on 20 M ay 1976. Si nce 
the wa\ver of the ch;irterage related to the period 
pr ior to 14 S~ptember 1976, reduction of the amount 
of U.S. $ 3 l ,250 from the cbarterage ot US. $ 
1,37,500 actually paid by the non-resident company 
for the later period was not in order. T he incorrect 
.deduction resulted b exce;;s computation of loss to 
the extent of R s. 2,34,375 involving potential tax-
effect of Rs. 1,72,226. 

The Ministry of Finance have accep ted the mis
take. 

(vii) While computing income under the mercan
tile system of ~ccounting a provision made for any 
accrued or knnwn l iability is allowable as deduction 
whereas an am.ount appropriated to a: reserve is not. 
Tue Income tax Act, however, specifically provides 
that any provision for bad and doubtful debts made 
by a scheduled bank in relation to advances made 
by its rural branches and any special reserve created 
by a F inancial Corporation engaged in providing 
long-term .finance for industrial or agricultural deve
lopment or by a public company having its object of 
providing long-term finance for construction or pur
chase of house properties in India for residential 
purposes are allowed· as deduction in the computa
tion of income. Reserves in all other cases and 
provisions made, not for accrued 0 r known liabilitv . ' 
are not allowable. 

The question whether reserves[provisions made 
by an a~essee under sta tutory compulsions can be 
allowed a·s deduction while computing taxable income 
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of an assessee had come unqer judicial scrutiny in a 
number of cases. Tbe Kerala (December 1972), 
Bombay (July 1973) and Patna (July 1978) High 
Courts had held that th~ amount taken to the reserve 
was allowable as a deduction while computing income 
from business, whereas the Madras (December 1976) , 
and Calcutta (March 1981 and June 1983) High 
courts had taken the view that the amounts credited 
to the reserve "'.?S not admissible as a deduction while 
computing lncqme. The Calcutta High CQurt in 
its decision of June 1983 exhaustively dealt with all 
the earlier cas~ Jaws and upheld the departmental 
view that the reserve was not to be allqwed as a 
deduction. According to the High Court, if a sum 
is set apart by an assessee under compulsion of law 
for meeting unknown business needs of the company, 
a diversion of income at source by an overriding 
title does not take place. In such cases, according 
to the High Court, the assessee has title to the 
fund, exercises dom;nion over the fund, and regulates 
its use. The Court further held th.at it cannot be sald 
that the amount that has been appropriated to the 
fuad does not form part of the real income of the 
assessee. The ;Madras High Court fr1 a case arising 
under the co-operative societies Act ruled that mere
ly Because the sta tute contemplated creation of a . 
·particular fund an.d its utilisation in a particular 
manner, it did rrot mean that there was any diversion 
by overr iding title as such. The High Court tame to 
the conclusion that the contribution by way of fixed 
percentage of net profits to the Education fund, for 
subsequent reri:i.it ta11ce to the ·Co-operative union was 
done after the profits were earned and had reached 
the assessce and hence was not admisible as a de
duction while computing income: This decision of 
t he High Court went crlso in favour of the Department 
of R evenue. 

Tbe department have not issued any instructions 
for the guidance of the assessing officers to regulate 
the deduction so as to ensure uniformity· in assess
ment. 

In terms of the provisions of U.P. Sheera Niyantran 
(Sanshoda11) Act, 1964 as subsequently amended, an 
assessee debited a sum of Rs. 3,94 ,454 to the .Profit 
and loss accounts relevant to the assessment years 
1979-80, l 980-81 ·and 1981-82 by c redit to Molasses 
Sto rage Fund. The fund was intended for construc
tion and maintenance of adequate storage facili ties 
of Molasses. The '>um of Rs. 3,94,454 was aliowed· 
as deduction while computing income for these 
assessment years even though credit to the Fund was 
only an appropriation o~ income and hence was not 
allowable. . The incorrect allowance resulted · in 
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under-assessment qf incorpe by Rs. 3,94t454 involv
ing short l~vy of tax of Rs. 76,434 in the assessment 
year 1979-80 and a total . carry forward of excess 
loss of Rs. 2,62,10.0 for the assessment years 1980-81 
and 1981-82. 

The comments of the Ministry of 
awaited (January 1986). 

Finance are 

(viii) In computing the business income of an 
assess~e, the amount of interest paid in re!>pect of 
capital borrowed for the purposes of the business is 
an allowable deduction. 

In Road Transport Corporations Act, 1950, it is 
laid down that the Central Government and the 
State Govern.nlent may provide to a Corporation esta
blished by the . State Government, any capital that 
may be requued by the Corporation for the purpose 
of carrying on the undertakrng or lor purposes con
nected therewith. The Act ibid contemplates that 
Corporation should pay mterest on such capital at 
the rate as may be fixed by the State Government in 
consultation with the Central Government and such 
interest shall be deemed to be part of the expendi
ture of the Corporation. Clarifying the above pro
visions, . the Central Board of Direct Taxes in Febru
ary 1961 issued instructions that the interest paid 
by the Corporation ta the Central and State Govern
ments is allowable as a deduction as it is in respect 
of capital borrowed for the purpose of business or 
alternatively under t~e residual section of the. Income 
tax Act which provides for deduction of any expen
diture laid out or expended wholly and exclusively 
for the purpose of the business. 

The Department, however, contended j~ a case 
before the Punjab and Haryana High Court that 
interest paid by a Road Transport Corporation in 
respect of capital provided (under the Road Trans
port Corporation Act of 1950) was not an admis
sible deduction while corr.puting income of the 
Co~poration :is ·the capita l provided to the Corpora
tion was not 'capital borrowed. The Department of 
Revenue succeeded in their cootent1on and Punjab 
and Haryana High Court held fo February J 981 
that Governments 'were obliged to provide capital 
not by virtue of any agreement but because of statu
tory provision and tha t there was no obligation to 
refurid the capital provided by uovernment and 
hence the interest paid , on .capital provided is not a~ 
admissible deduction. The Central Board of Direct 
Taxes have not, however, revised their ;xecutive 
instructions of February 1961 in the light ot the 
jud icial opinion. 



A public sector !bad Transport t.~orporation dur
ing the prev10us years relevap.t to the assessment 
years 1981-82 and 1982-83 paid interest of 
Ks. l , 73,~7 ,0 l l and Rs. 2,49,04,573 respectively on 
amounts of capital contributed by State and Central 
G:wernme nts under the Road Transport Corporation 
Act, 1950. These paymems of interest were allow
ed as deductions by the assessing officer while com
puting the income for the assessment years 1981-82 
and 1982-83 (assessment completed in July and 
August 1983 respectively). Since the capita! pro
v;:k d Wcls not capital borrowed by the asses~ee as 
held by the judiciary, the deductions allowed thereor 
we e inadmissible. 

The mistake resulted in excess carry forward of 
business loss of Rs. l ,69,94,224 and of unabsorbed 
depreciation of .Ks. o,92,787 tor the assessment year 
1981-82 and excess carry forward of depreciation 
of Rs. 2,49,04,573 for the al)sessment year 1982-83 
w .i potential tax effect of Rs. 2,46,1 5,648. 

The comments 0f the Ministry of Finance are 
awaited (January 1986) . 

( ix) In computing business income a liability for 
t:xpenditure is aHowable as deduction if it is an 
ascertained liability and not merely a contingent lia
bility. 

The assessment of .1 Pnvate Limited company for 
cile assessment year 1981-82 was completed m 
... ..: bru.lry 1934. on a Joss of Rs. 2,64,715. While 
t.:omput ing the income the as8essee's claim for deduc, 
tion for bank interest on secured loan ol 
Rs. 4,32,410 among other interest items was allow· 
ed by the department. However, the notes annex
ed to the relevant proJ!t and loss account indicated 
that the ·assessee was disputing a1id denying the 
interest liability in the courts of Law. As the liabt
li ty to pay interest bad not crystallised till the deci
sion of the court, the amount of interest was merely 
a contingent liability and not an ascertained liabili
ty to be allowed as deductiqn. The incorrect 
allowance of deduction resulted in net under assess
ment of business i11:::ome by Rs. 1,67,695 with con
sequent tax undercharge of Rs. 99,149 tor the assess
ment year 1981-82 instead of loss of Rs. 2,64,715 
computed by the department. 

The M mistry of Finance stated that on the asse£see 
company committing a· default in payment of interest, 
the bank obtaining !}le orders of Court sold the shares 
a11d realised their dues. However these laler events 
have no relevance in the case commented upon as the 
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assessee followed mercantile system of accounting and 
the interest liabilitv of the c9mpany for the assess
ment year 1981-82 was oll'ly contingent. 

I • 

(x) Under the provisions of Income-tax Act, 1961, 
where an assessee being an Indian company incurs 
any expenditure, after 31 day of March, 1970 in' 
corrnection with issue, for public subscription ? f shares 
in or debenture of the company, before commencement 
of the business ~r after commencement in c...:nner.tion 
with the extension uf his industrial undertking or 
setting op of new industrial unir, the assessee shall in 
accordance with the provisions of the Act, be aUowed 
a deduction of an amount equal to one tenth of such 
expenditure for each of the ten successive previous 
years beginning with the previous year in which the 
busmess cummences or exten·sion is completed or the 
new industnal unit commences prodiJction or ope
ration. 

An assessee company incurred expenditun: of 
Rs. 1,19,639 in connect!on witq the issue of shares 
during t'he previ0us year relevant to the assessment 
year 1979-80 and debited the entire amount to the 
profit and loss account of the company. The depart
mell't while computing the in~ome of the company 
tor the assessment year 1979-80 in Seprember 1982, 
allowed the amount in full instead of .Jimiting it ro 
Rs. 11,964 being the amo•Jnt equal to one-tenth of 
such expenditure as was admissible under t'he Act. 
The excess allowance of such expenditure resulted in 
under-assessment of income of Rs. 1,07,675 involving 
sh.ort levy of tax of Rs. 62.182 for the assessment 
year 1979-80. 

The Ministry ·of Finance have accepted the mistake. 

(xi) The Board clarified in May 1974 that any 
suru set apart by an employer in any year for meet'.ing 
the contingency of some of his workers going 'on 
leave in the next year (;annot be regarded as ad
missible expenditure under the Act as it would not be 
an ascertained liability. 

A Company made prov1S10.n of Rs. 1,44,298, 
2,08,636 and Rs. 2,38,280 in its accounts em:led 
in December, 1977, 1978 a nd 1979 respecfjvely for 
" leave pay for workers and staff", by debit to the 
respective Profit and Loss accounts. After meeting 
the expenditure during these years, the balance 
provisions of Rs. 52,325, 1,20,848 and Rs. 1,61 ,879 
were shown as liabilities in its bal.ance sheets relevanr 
to the ~sessment years 1978-79, 1979-80 and 
1.980-81 respectively. These balances of Rs. 52,325, 
1.20,848, and Rs: 1,61 ,879 were merely provi~ions 
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for contingent liabilities and any expenditure or liabi
lity to pay in this regard would arise only on the con
tingency of an employ·:!e proceeding on leave am.I 
rherefore these provision's were to be added back in 
computing the business income · of the r'espective 
assessments. Omission to do so resulted in under 
assessment of income by Rs. 3,35,052 in the three 
assessment years 1978-79 to 1980-81 involving short 
levy of tax of Rs. 2,13,508 in these three assessment 
years. 

The comments of the Ministry of Finance on the 
paragraph are a.waited (January 1986). 

(xii) The profits and gains of any bus'.ness whi~h 
was carried on by an assessee at any time; during the 
previous year is chargeable to income tax under the 
head 'profits and gains of business or profession' . 
All trading receipts have to be taken into conside
ration in the computation of inco·me from business, 
though the trading receipts might have been credited 
by the assessee· to a suspence or any head of account. 
The Supreme Court held in October 1972 (87 ITR, 
542) that it is the true nature and . quality of the 
receipt and not the head under which it is entered 
in the account books as would prove decisive. If 
a receipt is a trading receipt, the fact that it was 
Rot so shown in the account books of the asseSsee 
would hot prevent the assessing authority from 
treating it as a trading receipt. While reiterating 
the decision, the Suprerue Court in another case in 
November 1974 (97 ITR 615) held that the amount 
collected by an assessee as sales tax constituted its 
trading receipt and had to be included in its total 
income and that if and when the assessee paid the 
amount collected to the State Government or re
funded any part thereof to the purchaser, the 
assessee would be eri.titleJd to claim deduction of the 
sum so paid or refunded. Again, in November 
1978, the Supreme Court in another case (116 ITR 
60) observed that the true nature or character of the 
receipts would have to bd considered to find out 
Whether they constitute a pa.rt of tbe price received 
by the assessee while effecting sales and therefore 
trading receipts. The Calcutta High Cou.rt in 
January 1981 held in a case that the sales tax charg
ed by the dealer fwm his customer is a part of the 
sale price and it is a revenue receipt. As and when 
the amount paid to the Government the dealer could 
claim the same as an allowable deductlon. In a 
rccen~ judgment (154 ITR ·259) of March 1985, 
the Patna High Court held in the case of .Motipur 
Sugar Factory Private Ltd. that the sums charged 
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and realised by the assessee from the dealers for pay
ment to the India Sugar Syndicate, but not actually 
paid pending settlement of disputes, constituted 
trading receipts includible in total income for pur
poses of levy of tax. 

Four s~gar companies sold in the previous years 
relevant to the assessment years 1979-80 to 1981-82 
levy sugar to the Food Corporation of India' a t a 
price in excess of the price fixed by Government. 
Simultaneously, the assessee filed a. writ petition in 
the High Court contending that the sale r-rice fixed 
by Government was not commensurate with the 
expenses incurred and hence needed revision up
wards. The High Court granted interim injunction 
and allowed the assessee to retain the excess amount 
realised by it on sale of sugar at higher price, subject 
to furnishing a bank gua'rantee. The High Court also 
~eld inter ali.a that in the event of any amount becom
ing refundable by the assessee, it would be liable to 
pay interest at a specified rate on the amount realis
ed in excess. 

The assessee companies credited the profit and loss 
account with the sale price of levy sugar at the price 
fixed by Government and took the difference between 
the actual sale price at a higher rate a.ad the sale 
price fixed by Government amounti.lljz to 
Rs. 2,06,58,201 in the Balance Sheet as a liability 
ivithout treiating it as a trading receipt. Jn justifica
tion of not bringing the a.mount as a trading receipt, 
the assessees contended that in the event of the writ 
petition proving unsuccessful, they migr.t have to re
fund the difference to the Food Corporation of India. 
Accep ting the contention, the Income-tax Officer did 
not consider the sums of Rs. 2,06,58,201 as trading 
receipts in the assessments made for tbe assessment 
years 1979-80 to 1981-82. In the light of the judicial 
decisions cited the sum of Rs. 2,06,58,201 constituted 
trading receipts and the omission to include them in 
the income. resulted in short levy of tax of 
R s. 1, 76, 77,880, including non-levy of interest on 
short payment of advance tax and short levy of 
surtax ~mounting, to R s. 68,25,940, in the case of 3 
compames and excess carry forward of loss of 
Rs. 8,39,249 involving potential tax effect of 
R5. 5,41,350 in the remaining case. 

The comments of the Ministry of Finance on the 
cases are awaited (January 1986). 

(xiii) The Income-tax Act, 1961, provides for 
dedu~tion from the income of an assessee for any ex
penditure or trading liability. incurred for the purpose 



of. business carried on by the assessee. When on a sub
sequent date, the assessee obtains any benefit in res
pect of such expenditure or trading liabilii.y allowed 
earlier, by way of remission or cessation thereof, the 
benefit tha't accrues thereby is deemed to be profits 
and gains of business or profession· to be charged to 
income-tax as income of the previous year in which 
such remission or cessation t~kes plac~. 

A State Government Seeds Corporation' engaged in 
the business of purchase of seeds from the growers 
and sale thereof to the cultivators debited its purchase 
account with the value crediting the\ Growers' accounts 
for the amount due. In the account for the year end
ing 31 1'1arch, 1980- relevant to the assessment 
year 1980-81, the company created a Price Stabili
sation Reserve for R s. 3,25,000 through two sets of 
accounting adjustments viz. (i) by debit to the growers' 
account and cre!dit to the Profit and Loss Appropria
tion Account and (ii) by debit to the Profit and Loss 

, Appropriation Account and credit to the · Price Stabi
lisation Reserve Account. 

The debits to the Growers' Accounts of Rs. 3,25,000 
showed that the value of purchases had been inflated 
by R s. 3,25,000 and consequently the net profits had 
been understated to the sanie extent. To arrive at the 
correct income, thej sum of Rs. 3,25,000 was to be 
added back to the net profits. The omission to do 
so resulted in under assessment of income of 
Rs. 3,25,000 involving potential short levy of tax oil 
Rs. 1,92,156. . 

The M inistry of Finnce have accepted th~ mistake. 

Irregulanlies in allowing depredation d<:Yel1>pmc11t 
rebate and invcstm.ent allowance 

2.23 Mistakes in the allowance of depreciation 

. . 
Under the Income-tax Act, 196 1 in computing the 

business income of an assessee a deduction on account 
of depreciation is admissible at the prescribed rates on 
plant, ma'chinery or other assets provided it is own
ed by the assessee and qsed for the purpose of his 
business during the relevant previous year. 

Depreciation on buildings and plant and machinery 
is calculated op their written down ·value according . to 
the rates prescribed in thd Income-tax Rules, 1962. 
Special rates of deprecia'tion ranging from 15 per cent 

60 

·to 100 per cent are prescribed for certain specified 
il~ll!S qf machinery ag_d plant . A general rate of 
10· per cept (15 per cent from the assessment year 
1984-85) is prescribed in respect of macrunery and 
pl<µlt for which no special rate has been pres~ribed. 

(i) (a) It has been judicially held that the expres
sion "used for the purpose of business" means that 
the assets must ·be used by the owne~ for purposes 
of carrying ou the business and earning profits there
from. If the assets have not at all been used for ·any 
part of the accounting year, no depreciation allowance 
ca'n be claimed. 

~ the Auditor's as well as the director's report of
a company for the previous year relevant to the nsser;s
ment year 1981-82, it was stated that the manufactur
ing activity of the assessee company was totally sus
pended throughout the entire period. Wl.ile complet
ing the assessment in November 1983 for the assess
ment year 1981-82, the income- tax officer allowed 
depreciation of Rs. 7 ,82,765 on plant and machinery 
which .r~main•ed wholly o<mused . throughout the entire 
period. The incorrect allowance of depreciation re1.ulted 
in excess carry forward of unabsorbed dep reciation of 
Rs. 7,82,765 for the assessment year 198 1-82. 

The Ministry of Finance have accepted the mistake. 

(b) In the case of a company in which public are 
substantially interested while completing the assess
ment for the assessment year 1980-81 i_n September 
1983, depreciation as also extra shift depreciation 
amounting to Rs. 1,20,81'6 was allowed on machinery 
costing R s. 6,04,000 though the machinery was not 
commissioned for operation and thus not put to tise 
for the purpose of the assessee's business. This rn
sulted in excess carry forward of unabsorbed deiprecia
tion by Rs. 1,56,534 with a potential tax effect of 
Rs. 92,551 . 

The Ministry of Finance have accepted the mistake. 

· (ii) In the assessment of 4 companies, for th,e as~ess
ment year~ 1980-81 to 1_983-8_4, due to incqrrect 
application of rates of depreciation allowance ·an9 
other calculation mistakes, there was an aggregate .. 
excess allowance of depreci ation of R s -37,65,965 re
sulting in short levy of tax of Rs. 1, 76,58 1 in two cases 
a~a exc~s. ~rry fqn'{ard of unabso~bed depr~ia1ion 
involving potential tax effect of Rs. 20,93,2 13 in the 
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remaining 2 cases. · The particulars of these cases are · 
as under :-

SI. Commis
No. sioner's 

charge 

Assessment 
yea r 

I. A 

1981-82 

2. B 

1980-81 to 
1983-84 

3. c 
1981-82 to 
1983-84 

4. D 

1981-82 

Mistake 

Depreciation on second class 
building was wrongly worked 
as Rs. 26,68,000 instead.of the 
correct figure of Rs. 2,66,850. 

On Rig units used in digging bore 
wells, depreciation was a llowed 
a t 20 % of the written down 
·value against the rate of 10 per 
cent. 

Depreciation on Road Rollers 
Concrete mixer, generator, air 
Compressor allowed a t 30 per 
cent against the correct rate of 
10 per cent. 

Depreciation on Crane a nd Lift 
allowed at 40 per cent instead of 
the correct rate of 10 per cent. 

Tax 
effect 

Rs 

14,19,680 

6,73,533 

79,231 

97,350 

Of these one assessment was done by the inspecting 
Assistant Commissioner (Assessment) . 

· The Ministry of Finance have accepted the objec
tion in one case; their reply in the remaining 3 cases is 
awaited (Ja'nuary 1986). 

( iii) Under the Income tax Rules 1962,. deprecia
tion on Motor buses, Motor lorries and Motor taxis is 
admissible at 40 per cent, if used in the business . of 
running them on hire: otherWise at 30 per cent. 

fo the assessment ot a company for the aEsess
ment year 1981-82 as<>essments completed in Jan
uary 19 84, the assessing officer erroneously allowed 
depreciation allowance at the rate of 40 per cent on 
fleet of lorries owned by the company for Hs own 
transport business instead of at the correct rate of 
30 per cent applicable to such items. This led to 
un·der-charg~ of income of Rs. 2,81,776 with resultant 
tax under charge of Rs. 1,96,891. 

T he comments of Ministry of f":inance are awaited 
(January 1986). 

(iv) With a view to encouraging the use of renew
able energy devices, depreciation at the rate of 30 per 
cent wa's allowed with effect from 1 April 1981 on 
any special devices including electric generators and 
pumps running on wind eriergy. 
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In the assessments of a company ~ngaged in the 
business of manufacturing a.nd sale of jute goods, for 
the assessment years 1981-82 .and 1982-83 (assess
ments made in January 1983 ·and .February 1984 res
pectively) normal deprt:ciation on electric generators 
was allowe'd at 30 per cent and at 15 per cent for 
double shift, as claimed by the assessee. As the elec
tric generators were not running on wind energy, 
depreciation was allowable at the general rat~ of 10 
per cel,lt only. The mistake resulted in excess allow.:. 
ance of depreciation of Rs. 6,84,667 and Rs. 8,34,030 
leading to under-charge of tax of Rs. 4,24,570 includ
ing interest of Rs. 19,760 in assessment year 1981-82 
and excess carry forward of Joss of Rs. 8)4,030 in 
the assessment year 1982-83. 

Thd Ministry of Finance have accepted the mistake 
for the assessment year 19 81-82. Further report is 
awaited (January 1986). 

(v) Under the provisions of the Income-tax Act, 
1961, expenditure of a capital nature incurreo by 
an assessee on scientific research during the relevant 
previous year is deductible in computing the taxable 
income for that assessment year. In such a case thel 
assessee will not be entitled to depreciation in respect 
of the capita~ expenditure on scientific research re
presented by any asset either in the same or in any 
other previous year. 

(a) While computing income of three companies in 
three Commissioners' charges between ·February 1981 
and February 1984, for the assessment years 1976-77, 
1980-81 and 1981-82 depreciation of Rs. 10,1 6,587 
was allowed by the department on assets acquired for 
scientific research during thej earl ier yea"r(s) though 
the entire expenditure incurred on acquiring the assets 
was allowed as deduction in the earlier assessments. 
The incorrect allowance of depreciation resulted in 
under-assessment of income of Rs. 10,16,587 with a 
consequent under-charge of tax of Rs. 6,17,772 in the 
two cases. 

The Ministry of Finance have accepted the mistake 
in one case. Their comments in the other cases are 
awaited (January 198~) . 

(b) In the asse'.ssment of a closely held company 
engirged in the business of production of cine fi lms 
for the assessment year 1979-80 completed in Sep
tember 1982, an amount of Rs. 11,81,261 being the 
cost of 17 numbers of 'imported lens for cine cameras' 
w a'.<; allowed as depuction on account of depreciation 
accepting the assessee's claim that the expendi ture has 



been in'Curred for replacing the old lenses and hence 
a revenue expenditure. Lenses do not find a specific 
mention in the table of rates of depreciation appended 
to the Income-tax Rules 1962, as eligible for 100 per 
cent depreciation and the assessing officer should have 
treated the! expenditure as capital and allowed depre~ 
ciation at 20 per cent as provided in the table of 
rates of depreciation. The mistake resulted in a 
short levy of tax of Rs. 4,73,445. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vi) The written down value has been defined in 
the Act to mean the actual cost to the assessee in the 
case of a new asset a'cquired during the previous year 
and actual cost less depreciation (both normal and 
additional depreciation) allowed under the Act in the 
case of an old asset acquired in earlier years. The 
Act further provides that where, before the date of 
acquisition by the assesscre, the assets were at any time 
used by any other person for the purpose of busine!'." 
or profession and the Income-tax Officer is satisfied 
that the main purpose of the transfer of such assets 
directly or indirectly to the assessee was the reduc
tion of a liabili ty to income-tax., the actual cost to the 
assessee shall be such an amount as may be determin
ed by the Income-tax Officer with the prior approval 
of the Inspecting Assistant Commissioner havine: re
gard to all circumstances of the case. 

(a) A private limited company which was a partner 
in a firm, took over the business of the firm on 
8-9-1978 on jts dissolution on 7-9-1978. The Dire1.:
tors of the company· were the partners of the dissolv
ed firm. Prior to dissolution, the firm had been 
allowed 100 per cent depreciation to the ex.ten~ of 
Rs. 39, 18, 737 on gas cylinders, and pressure regula
tors costing Rs. 39,18,737. The value of the gas 
cylinders and pressure regulators was adopted at 
'Rs. 39,18.737 in the books of the company on its 
taking over of these assets from the fim1 , which show
ed the value of assets at book value. 

In the assessment for the assessment year 1979-80, 
the assessee company claimed 100 per cent deprecia
tion on the same gas cylinders and pressure regulators 
and the assessing officer allowed the depreciation of 
Rs. 39, 18, 737 on these assets while completing a~sess
ments in June 1982. 

These assets were used by the firm for the purpose 
of its business before the busitless was taken over by 
the partner company, and 100 per cent depreciation 
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of Rs. 39,18,737 bad already been allowed to the 
firm. Obviously the purpose of transfer of the assets 
on th.e dissolution of the firm at book value to one of 
the partners instead of at the written down value 
which was nil, was to reduce the liability to income
tax. The omission to red~termine the actual cost as 
nil by the department resulted in incorrect allowance 
of depreciation to the extent of Rs. 39,18,737 in the 
assessment year 1979-80 leading to a short levy of 
tax of Rs. 8,02,383 and excess carry forward of un
wsorbed depreciation of Rs. 27,70.425 to assessment 
year 1980-81. 

The comments of the Ministry of Finance on the 
paragraph are a\vaited (January 1986). 

(b) In the case of a company addi tional deprecia
tion amounting to Rs. 18,94,124 was allowed on 
plant and machinery in the assessment year 198 1-82 
completed in June 1983. This was, however. not 
taken into account in determining the written down 
value of the assets for the assessment year 1982-83 
completed in June 1983, as a result the written down 
value of the plant and machinery was taken in excess 
by Rs. 18,94,124 involving excess allowance of de
preciation of Rs. 4,59,518 in the assessment year 
1982-83. As the assessment resulted in carry for
ward of unabsorbed investment allowance, there was 
excess carry forward _gt.-unabsorbed investment ~llow
ance of Rs. 4,59,3 8. 

· The Ministry of Finance have accepted the mis· 
take. 

( c) In the case of a Public limited company while 
completing the assessment in August 1983 ~or the 
assessment year 1980-8 1, the inspecting Assistant 
Commissioner allowed depreciation of Rs. 570.86 
lakhs on buildings, plant ·and machinery and furniture 
instead of a.dmissible amount of depreciation of 
Rs. 564.08 lakhs due to incorrect adoption of the 
written down value of the various assets. This re
sulted in excessive allowance of depreciation of 
Rs. 6. 78 lakhs leading to a tax under charge of 
Rs. 4 .01 lakhs. 

The comments of the Ministry of rinance on the 
case are awaited (January 1986). 

~ d) A public limited company . engaged in manu
facture of artificial silk fabrics was allowed deprecia
tion 6n machines at the general rate of 10 per cent 
and in addi tion another 10 per cent towards extra 
shift allowance for double and triple shifts for the 
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assessment years 1978-79, 1979-80 and 1980-81. On 
appeal by the assessee, however, it was held by the 
appellate authority that a normal rate of 15 per 
cent is allowable as depreciation on these machines. 
While giving effect to the appellate orders and while 
applying the same ratio of appellate orders for subse
quent assessment year, the written down value of the 
machines for the purpose of calculation of deprecia
tion at the special rate of 15 per cent and extra shift 
a llowance based on the said rate was worked out with
out taking into consideration the depreciation and 
extrashift anowance already allowed originally at the 
general rate of 10 per cent. The incorrect computa
tion of written down value resulted in grant of excess 
depreciation on machinery to the extent of 
Rs. 5,74,363 for the assessment year 1980-81 (assess
ment completed in January 1984) and Rs. 11 ,91.919 
for ~he assessment year 1981-82 (assessment complet
ed in February 1984). The excess dep1eciation 
granted for the two assessment years resulted in excess 
carry forward of these allowances to the extent of 
Rs. 17,66,282 with a potential tax effect of 
Rs. 9,71,455. 

The Ministry of Finance have accepted the mis
take. 

(vii) The Act, provides that the term 'actual cost' 
for the; purpose of allowance of depreciation means 
the actual cost of the assets to the assessee reduced 
by that portion of the cost, if any, as ha.s been met 
directly or indirectly by any other person or authority. 
The Central Board of Direct Taxes clarified in March 
1976 that the subsidy received under " 10 per cent 
Central out right grant of subsidy scheme, 1971" for 
establishing industrial units in selected backward 
an:<as constitute capital receipts in the hands of the 
recepient and as such this amount would have to be 
reduced from the cost of the assets, for the purpose 
of allowing d~preciation on such assets. 

During the previous years relevant to the a.ssess
ment ye~rs 1 978~ 79 to 1980-8 1, three companies 
as:essed m. two different Commissioner's charges re
ceived subsidy amounting to Rs. 45,00,000 from the 
~adhya Pradesh Financial Corporation and the Cen
tn~l Government for the purchase of plant and ma
chmery. H owever, the assessing Officers while cal
cu~ating depreciation allowance on the plant and ma
chinery, omitted ·to reduce the amount of subsidy of 
R s. 45,00,000 from the cost of the plant and machi
nery. The omission resulted in excess grant of depre-
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ciation allowance of Rs. 5,90,54 7 and consequent 
aggregate under charge of tax of Rs. 3,59,503 in 

these three cases. 

The Ministry of F inance have accepted the objec
tion in two cases. Their reply in the remaining case 
is awaited (January 1986) . 

(viii) (a) Un'der the provisions of the Income-tax 
Act, 1961 where in any previous year owing to there 
being no profits or gains of business chargeable to tax 
during that previous year or profits of business being 
less than the depreciation allowance, the deprecia
tion allowance or part thereof to which effect has not 
been giyen, shall be added to the depreciation allow
ance for the following previous year and deemed to 
be the part of allowance for that previous year and 
shall be allowed in that previous year or years. Such 
unabsorbed depreciation will , however, be adjusted 
against the profits of business of releva'nt previous 
year after set off of business loss or unabsorbed husi
ness loss, if any, of the assessee. 

In the case of a company assessee for the ::issc:ss
ment year 1980-81 the assessment of which was com
puted by the Income-tax Officer after getting directions 
on the draft assessment from the Inspecting Assistant 
Commissioner (Assessment) in August 1983. total 
income though computed at Rs. 11 ,00,265 was re
duced to nil owing to adjustment of unabsorbed de
preciation relating to the assessment years 1964-65 
and 1965-66. It was however, seen from the assP.ss
ment records pertaining to the assessment year 
1979-80 the assessment of which was finalised in the 
same month (August i983) , th;lt while giving effect 
to the orders of Commissioner of Income-tax 
(Appeals) for the asses::m1t:nt years 1973-74 anct 
1975-76 in January 1983, the unabsorbed deprecia
tion for the assessment years 1964-65 amt 1965-66 
was fully a'djusted. Thus by adjusting the unabsorbed 
depreciation again in August 1983 in the assessment 
for the assessment year 1980-81 there was doubl~ 
adjustment, resulting in under-assessment of income 
by Rs. 11 ,00,265 involving levy of tax of 
Rs. 7,09,671. 

The comments of the Ministry of Finance art" 
awaited (January 1986) . 

(b) The assessment of a: closely held industrial 
company for the asse~sment year 1976-77 w~s com
pleted in July 1979 determining a business loss of 



Rs 98,998 and carry forward of unabsorbed dep~e~ia-
. · f R 20 27 076. The unabsorbed depreciation 

uon o s. , , 27 013 . th~ 
was adjusted to the extent of Rs. 20, , in , 

assessments for the assessment years 1978-79 and 
1979-80 completed in September 1981 and September 
19 82 respectively leaving a balance amount of Rs. 63 
only to be carried forward for set ofI in the asscss
men t year 1980-81. However, in the assessment for 
the assessment year 1980-8 1 completed in July 1983 
(revised in August 1983) an amount of Rs. 1,92,04 7 
was adjusted as unabsorbed depreciation instead of 
the correct amount of R s. 63. The mistake resulted 
in excess adjustment of Rs. 1,92,344 with consequent 
short levy of tax of Rs. 1,24,061 for the assessment 

year 1980-81. 
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The Mmistrv of Finance have accepted the mistake. 

(c) Jn the case of a companv unabsorberl deorecia
tion of the assessment year 1969-70 was computed by 
the department at Rs. 6,17,305 . Out of it a sum of 
Rs. 1, 14 ,545 was set off against the income for the 
assessment year 1980-81 (revised in August 1983) 
and a fu rther sum of Rs. 2, 11 ,051 was set off against 
the income for the assessment year 1981-82 comp'ut
cd in August 1983. Thus unabsorbed depreciation 
of Rs. 2,91,709 only r e-mained to be carried forward 
at the end of the assessment year 1981-82 instead of 
Rs. 3,91 ,679 as computed by the department. Th~ 
mistake resulted in an excess carry forward of un
absorbed depreciation of Rs. 99,970 at the en<l of the 
assessment year 1981-82. 

The Ministry of Finance have accepted the mistake. 

( d) An assessee, a public limited company, claimed 
depreciation of Rs. 6,92,297 on tippers d urin'g the 
previous year relevant to the assessment year 1980-
81. The claim included depreciation of Rs. 4 ,31,287 
on tippers valued at Rs. 14,37,624 purchased in the 
subsequent accounting year relevant to assessment year 
1981-82. The Income-tax Officer while assessing the 
income in September 1983 for the assessment year 
1980-8 1 proposed to disallow the above depreciation 
of R s. 4,31,287 but actually disallowed only 
Rs. 2,6 1,010 leading to excessive allowance of depre
ciation of Rs. 1, 70,277 for the assessment yea.r 1980-
8 1. This resulted in excess carry forward of un
absorbed depreciation to the tune of Rs. 1,70,277 in
volving potentfal tax effect of Rs. 98,330. 

(ix) Under the Income-tax Act, 1961, in the case 
of any building, mach inery, plant or furn iture which 
is sold . discarded, demolished or destroyed in the 
nreviouc; year, the amount by which the moneys pay
able fall short of the written down value thereof, is 

allowed as terminal depreciation provided the defi
ciency is actually written off . in. the books o f the 
assessee. However, the loss if any, computed under 
the head 'Capital gains' shall be carried for:vard to ~he 
following assess.ment years a.nd set off against capital 
gains relating to long term capital assets for those 

assessment years. 

In the assessment of a public limited company for 
the assessment year 1978-79, completed in September 
1981 in a Central circle, the assessing Officer allow-' . . 
ed loss of Rs. 2,67,762 as terminal depreciation on 
the sale of buildings and sanitary fittings. The loss 
was computed by deducting the sale ·value of buildings 
of Rs 75 000 from the total cost of building at 
Rs. 3,Z7,496 and the written down value of Rs. 15,266 
of sa.nitary fittings. No deficiency was, howev<:<T, 
actually written off in the books of the assessee and 
the original cost and the written down value of the 
assets remained the same. Consequently, no deduc
tion was allowable in respect of the sale of building'S. 
The loss on sale of buildings being, therefore, capital 
loss wa.s required to be set off against capital gains 
relating to long-term capital assets and not against 
the business income of the assessee. There was thus 
excess allowance of terminal depreciation to the extent 
of Rs. 2,64,181 and consequent excess determlnation 
of loss by Rs. 2,64, 181. 

The comme,nts of the Ministry of Finance are 
awaited (January 1986) . 

2.24 Incorrect grant of additional depreciation 

Under the Income-tax Act, 1961, as amended by 
the Finance (No. 2 ) Act, 1980 a further deduction 
is allowed by way of additional depreciation in res
pect of new plant or machinery installed after 31st 
March, 1980, but before 1st day of April, 1985, the 
additional sum being equal to one-half of the normal 
depreciation in respect of the previous year in which 
such plant or machinery is installed or if the plant 
and machinery is first put to use. in the immediately 
succeding previous year, then in respect of that 
previous year. 

(i) In computing the business income of a com
pany for the assessment year 198 1-82 (assessment 
completed in November 1983), the assessing offi cer 
allowed additional depreciation of Rs. 3,19,455 even 
though the assessee bad no~ claimed the normal dep
reciation on this machinery which was also not used 
in the relevant pre·.'ious year. The irregular allow
ance resulted in under assessment of income of 
Rs. 3, 19,455 and consequential under-charge of tax 
of Rs. 2,06,047. 

' 
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(ii) In ~mother case, for the assessment year 1981-
82 (assessment don'e in February 1984) normal dep
reciation on plant and machinery was allowed at 
Rs. 5,14,062, though the additional depreciation 
allowance admissible worked to Rs. 2,57,031 the 
actual allowance amounted to Rs. 6,78,991 . This 
resulted in excess grant of additional depreciation 
allowance of Rs. 4,21,960 with under-charge of tax 
of Rs. 2,49,484. 

(iii) In ·a third case, assessment for the assessment 
year 1981-82 was completed in March 1984. While 
allowing additional depreciation orr plant and machi
nery the cissessing officer irregularly allowed addi
tional depreciation allowance of Rs. 2,23,902 though 
the machinery was installed prior to 31st March 
1980. This resulted in under-assessment of income 
of Rs. 2,23 ,902 and consequent short levy of tax of 
Rs. 1 ,38,806. 

The Ministry of Finance have accepted the mis
take in two cases. Their reply in the third case IS 

awaited (January 1986). 

2.25 Incorrect grant of extra depreciation to hotels 

Under the Income-tax Act, 1961, Indian companies 
engaged in the hotel business were entitled to deduc
tion from their business income on account of deve
lopment rebate at the rate of thirty five pe.r cent of 
the actual c;ost of machinery and plant installed after 
31st March 1967 but, before 1st April 1970 in pre
mises used by it as a hotel and ac the rate of twenty 
five per cent where the plant and machinery was 
:installed after 1st April 1970 provided such hotel 
was for the til}le being approved by the Central 
Government. By a notification issued in May 1971 
the Central Government abolished th~ allowance to- · 
wards development rebate in respect of plants and 
machinery installed after 31st May 1974. The F in
ance Act, 1974 as amended by Fin1µ1~ Act, 1975, 
continued the development rebate. in respect of cer
tain specific cases. After 1st June 1977, the deve
lopment rebate is not admissible on any plant and 
machinery. 

The Income-tax Rules, 1962 provide for an extra 
allowance of depreciation of an amount equal to one
half of the normal allowance in th.e case of machi
nery and plant installed by an assessee, being an 
Indian company, in premises used by it as a hotel 
where such ho tel is for the time being approved by 
the Central Government for the purpose o~ grant of 
development rebate. 

With the withdrawal of the deduction 911 account 
of development rebaLe with effect from 1st June 
1974 and in certain special cases upto 31st May 
1977, there could be no approval by the C'en trat 
Government to hotels for the purpose. As there 
cannot be any approval un•der provisions which are 
non-existent the extra allowance of depreciation in 
respect of plant and machinery installed in the pre
mises of hotels will not be admissible. 

While completing the income-tax assessments of 
a widely held company engaged in l:;otel business ror 
the assessment year 1981-82 in February 1984 the 

· assessee company was allowed a sum of Rs. 1,66,576 
being extra allowance of depr~ciation in respect of 
hotels run by it based on the approval given by D e
partment of Tourism in the Government of India in 
June 1980. As the provisions relating to grant of 
development rebate (except in certain cases) had 
been abolished from 1st June 1974, the grant of · 
extra depreciati<?n 0f Rs. 1,66,576 in respect of ap
proved hotels was not in order. The incorrect 
allowance resulted in under-assessment of income of 
Rs. 1,66,576 and a short-levy of tax of Rs. 98,486. 

The comments of t!1e ·Ministry of Finance are 
awaited (January 1986) ., 

2.26 Incorrect ailowance of extra shift depreciation 

In the 9ase of plant and machinery, extra shift 
depreciation allowance is given where a concern 
claims such allowance on account of double or triple 
shift working. At the instance of audit, it was clari
fied by the Ministry of Finance in September 1966 
that extra shift allowance should be granted only in 
respect of machtnery which has actually worked 
extra shift and not in respect of all machinery of 
the concern which has worked extra shift. Similar 
instructions were issued hy the Central Board of 
Direct Taxes iQ. December 1967 pointing out that 
extra shift allowance was being granted without veri
fying as to how many days the plant and maclJinery 
had actually worked extm shift. 

In September 1970, the Board issued instructions 
in modification of their instructions of December 
1967 stating that where a concern has worked 
double shift or triple shift, extra shift allowance may 
be allowed in respect of the entire plant and machi
nery used by the concern without making any attempt 
to determine the number of days on which each 
machine had actually worked double or trip~e· shift 
during the relevant previous year. These instruc
tions ran counter to the in&iructions of September 
1966 issued at the instance of andi~ and as such· 
grant of extra shift allowance for the concern as a 



whole without reference to each machinery, is not 
in accordance with tbe law. The Board was ac
cord ingly requested in July 1971 to re-examine the 
question. The Board, however, repeated the fos
trnctions in their cirr.ular of March 1973. On a 
reference seeking their arlvice, the Ministry of Law 
opined in February 1978 that if in any particular 
year any particular machine or plant wac; not at all 
used even for a day, the normal depreciation allow
ance was not admissible and as a corollary thereto 
extra sh ift depreciation would no~ be ad missible and 
suggested that the Board's instruction of September 
1970 should be modified. It followed from the Law 
Ministry's advice that depreciation both normal and 
extra shift should be calculated not for the entire 
concern but with r>!ference to the various items of 
machinery and plaat. 

In January 1979, th~ Board iriformed audit that 
the extra shift allowance is allowed as a percentage 
of the normal depreciation and where no normal dep
reciation has been allowct.l on any particular machi
nery, because ·it has not worked even for a day, no 
extra shift allowance would become allowable on 
it.' They added that the Board's instructions pf Sep
tember 1970 would not require modification eYen in 
the light of Law Ministry's advice of February 1978. 
It was pointed out to the Board in March 1979 that 
the Act allows depreciation only in respect of plant 
and machinery and not for a concern s.o that calcula
tion of extra shift allowance on . the basis of number 
of days· for which the concern as a whole has work
ed extra shift, would be contrary to the provisions 
of the Income-tax Act. The Board agreed in April 
t 979 to examine whether the instructions would re
quire any modification. In June 1981 also the 
M inistry informed audit that the matter was under 
consideration in consultation with the Ministry of 
Law. The Board were again requested in June 1982 
to review and revise their instructions of September 
1970. 

The point came bcfor~ different High Courts on 
a number of occasions. The Madras High Court 
held in September 1981 tha t th~ Jncome-tax Officer 
has to apply bis mmd and examine whether the 
machinery owned by the assessee has been used by 
him in extra shift. As long as the particular ma
chine has worked extrn shift, it would be eligible for 
extra shift allowance on the number of days it has 
worked. Earlier the Calcutta and Allahabad High 
Courts had also held in 1968, 1972, 1974 and 1980 
that the extra sh ift allowance has to be calculated 
in proportion to the number of days the plant and 
machinery had actually worked and not an amount 
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equal to the full amount of normal depreciation. In 
fact these two High Courts had held even prior to 
the issue of Board's instrnction of September 1970 
that the extra shift allowance should be allowed 
proportionately for lhe actual number of days the 
machinery had worked. In all these cases, the de
partment presented its case and succeeded in obtain
ing the Court's vercfot that the extra shift allowance 
is to be allowed only for the number of days the 
plant ·and machinerv has worked double or triple 
shift. There is no judicial decision for the opposite 
view taken in the Board's instruction of September 
1970. 

The non-maintainability in law of Board's instruc
tions of September 1970 was again pointed· out to 
the Board in May 1984 suggesting issue of revised .+
instructions which would be in conformity with thr. 
Act and judicial pronouncemen ts. 

In February 1985 the Board issued in.;tructions 
directing the asssessing officers to grant Pxtra shift 
allowance on plant anJ machinery calculating the 
s~me with reference .t_o the working of a factory 
Situated at a place and not with ref_!!Jel}c;.e to the 
number of days each plant anq machinery have work
ed. These instructions further provide that where 
a concern has more than one factory the extra !>hift 
allowance will be regulated for each factory in the 
above manner. The revised Instructions are still 
not in conformity with the provisions of the law. 
Further these instrucfoms have also l:erious revenue 
implications to the Government. 

The matter bas again been referred to the Ministry 
of Finance in May 1985. Their ieply is awaited. 

A few cases where extra shift allowance was fo~ 
correctly allowed were reported in the R eport of 
the Comptroller and Auditor General of India for 
the year 1982-83 and 1983-84. Det~ls of nine 
representative cases noticed during the year under 
report having a total revenue implicatfon of 
R s. 19,10,530 are given below. 

The Ministry of Fin•ance have justified the grant 
of extra shift allowance in five cases stating that 
th is was in conformity with the Board's instruc
tions of February 1985 jSeptember 1970 which as 
mentioned earlier is not in accordance with the 
judicial decision in the matler. 

(i) During the previous years ending 3 t st March 
1979 and 31st Murch 1980 relevant to the assess
ment years 197,9-80 and 1980-81, a company In 

-

-



I 

-
) 

--

which the public are substantially interested pur
chased certain items of plant and machinery and 
claimed extra shift depreciation equal to the normaf 
depreciation. Whlle completing the assessments 
for the two ds~~s:>m~nt years in August 1982, tne 
assessing officer allowed the extra shift depreciation 
as claimed by the assessee company. It was noticed 
in Audit in June 1984 that the plant and machinery 
were actually purchased in different nionth:; during 
the course of the respe.:tiv~ previous years, and the 
machinery had worked for a period ranging from 1 
day to 217 days. !'-- few machinery bad worked 
for as small a period as 1 day, 3 days, 5 days, 17 
days, 28 days, 33 d:tys etc. Therefore, in the light 
of the .iudicial pronouncement the allowance for extra 
shift allowance at an amount equal to the normal 
depreciation was not in order aml the claim should 
have ·been regulated with reference to the actual 
number of days the plant and machinery had actual
ly worked extra shift. Th~ omission to do so re
sulted in excess allowance of depreciation aggregat
ing to Rs. 4,20,330 involving short-levy of tax 
(including surtax of Rs. 70,010) of Rs. 3.15,314for · 
the two assessment years: 

(ii) A private company installed machinery worth 
Rs. 26,90,047 during the previous year relevant to 
the assessment y~ar 1979-80. Initially the assessce 
company claimed extra shift depreciation alkwance 
of Rs. 4,463 on these additions taking into ac
count the dates of installation but revised the claim 
later to Rs. 2,69,041 being one hundred per cent of 
depreciation allowance for triple shift working. !n 
the assessment made in August 1982 the extra shift 
allowance was not limited to the number of days the 
plant and machinery had actually . worked extra 
shift but was allowed in full. The excess allowance 
resulted in under-assessment of income '1y 
Rs. 2,64,578 with a consequent short-levy of tax of 
Rs. 1,96,368 (includin5 surtax of Rs. 29,683). 

(iii) In' the case of a public company, extra shift 
depreciation allowance of Rs. 2,21 ,451 was allowed 
on additions of Rs. 22,24,456 in the assessment for 
the assessment year 1979-80 (completed in January 
1982 and revised in November 1982) without re
!mlating the cl~im with reference to the nu:nber of 
0 • 

days of working nf each machinery. The excessive 
a'llowance resulted in short-levy of tax bf Rs. 99 ,370. 

(iv) In the asses:;ment of a closely held company 
for the assessm~nt year 1979-80 (previous year end
ing 31st .March 1979) comple_ted in September 1.982, 
extra shift allowance of Rs. 1,95 ,315 equal to the 
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normal depreciation was allowed for triple shift 
working of machinery valued at Rs. 19,53, 153. The 
machinery was installed on various dates between 
10th March 1979 and 30th March 1979 and the 
machinery had thns worked between 2 t<? 22 days 
in the relevant previous year QUt of 304 day5., the 
factory had worked triple shif t during the relevant 
previous year. If the extra shift a,llowance had 
been restricted to the number of days for which the 
machinery bad actually worked the amount of allow
ance admissible would be Rs. 4,675 only. The t:Xtra 
deduction of Rs. 1,90,640 resulted in short-levy of 
tax of Rs. 1,48,318 including surtax of Rs. 28,215. 

(v) During the pr~vious year ending 3 l st March 
1979 relevant to the assessment year 1979-80 a 
widely held company made additions to its machi
nery valued at Rs. 19,56,226 and claimed e::i;tra shift 
depreciation allowance thereon at hundred per cent 
of normal depreciation. In the assessment completed 
in July 1982 the extra sruft allowance as claimed by 
the assessee was allowed in full. The items of machi
nery were purchased on various dates between 4th 
December 1978 and 23rd March 1979. Eve~1 
assu[ll.ing that the macilinerie3 were installed on the 
very same date of their purchases, the total extra 
shift allowance allowable with reference to the num
b\!r of days each machinery had actually worked dur
ing the previous year, would work out to Rs. 11,865 
as against Rs. 1,95,623 allowed in the assessment. 
The excess allowance of Rs. 1,83,758 resulted in a 
short levy of income-tax or Rs. 1,06,753 besides a 
surtax liability of Rs. 19 ,251 . 

(vi) A pu~lic limited company claimed, 
Rs. 1,18,989 and Rs. 1,72,623 on account of extra 
shift allowance on the newly installed plant and 
machinery for the accounting years ending March 
1982 and 1983 relevant to the assessment years 
1982-83 and 1983-84 respectively. The claim was 
allowed by the Department in the assessment 
made in November 1982 and October 1983. It was 
found that according to the Works Manager's certifi
cate kept in the assessment records the company bad 
installed the new m:i.chine~·y in February 1982 and 
March 1983 in the relevant assessment years. How
ever the extra shift allowance was allowed for the 
full year instead of restricting the claim proportion
ate to the num~r of clays the machineries bad actual
ly worked in extra shift. 'l;'he omission led to excess 
allowance of extra shift depreci:ition oI Rs. 1,05,297 
and Rs. 1,40,089 involving short levy of tax of 
Rs. 66,011 and excess carry forward of unabsorbed 
depreciation of Rs. 1,40,089. 

' 



(vii) In the case of a public li!Jtlted company, extra 
shift allowance on plant and machinery was allowed 
in the assessment for assessment year 1981-82 equal 
to normal depreciation for triple shift W<.!rking of 
the concern instead of restricting the same in pro
portion to the number of days each machinery had 
actually worked double and triple shifts. The in
correct allowance resulted in excess carry forward 
of ~nabsorbed depreciation to the extent of 
Rs. 14,15,554 with a pqtential tax effect of 
R s. 7,78 ,550. 

(viii) In the cas~ of a Company, extra shift allow
ance equal to cent per cent of the normal depreciation 
allowance for triple shift working was allO\ved by 
the income-tax Officer in the assessment year 1980-
81 completed in September -1983 on the machinery 
purchased during the relevant previous year. Tbe 
machinery purchased during th.is year bad not work
ed for the entire pe~iod and the extra shift allow
ance should have been restricted to the proportion
ate amount on the basis of number of days, each 
machinery had actually worked in triple shift. Out 
of the machines installed during the previous year 
in respect of 5 machines (for which alone t'l-te dates 
of installation was available in the assessment re
cords) there was excess allowance of depreciation 
amounting to R s. 1,27,265 (approximately) in the 
assessment year 1980-81 leading to under charge of 
tax of R s. 1,08,352 including penal interest 

(ix) An asscssee company was allowed extra-shift 
allowance for triple shift working equal to normal 
deprecia tion allowan~c in the assessment year 1978-
79 on new macbinery installed during the year . Out 
of the new machinery valuing Rs. 20,37,478, machi
neries valuing R s. 16,01,753 and R s. 2,64,340 were 
added in the months of December, 1977 and March, 
1978 respectively and worked for only 121 days. 
The extra-shift allowance was noL calculated in pro
portion to the ~ctual number of days the new machi
nery worked in triple shift to the normal number of 
working days. The mistake resulted in under
assessment of income of R s. 1,05,854 and short levy 
of tax of Rs. 72,243. 

2.27 Other cases of extra shift depreci'alion aJlowunce 

(i) Under th.e Income-ta;< Rules, 1962 extra shift 
depreciation allowance shaU be allowed upto a 
maXlmum of one half or normal depreciation allow
ance where th~ concern had worked double shift 
:and upto the maxim11Ill of amount equal to the 
normal allowance where the concerti had worked 
triple shift. Further, the extra shift allowance for 
double or triple shift working shall be calculated 
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separately in the propo_rtion which the number of 
days tor which the factory worked double or triple 
shift bears to the normal number of working days 
during the previo11s year. Under the rules normal 
number of working days uuring th~ previous year 
shall be deemed to be a maximum of 180 days in 
tne case of seasonal factory and a maximum of 240 
days in the case of a non-seasonal factory. 

(i) In the assessment of a private industrial com
pany for the assessment year 1980-81 completed in 
A ugust 1983, extra shift depreciation allowance was 
allowed at hundred per cent of the normal deprecia
tion allowance on machi~ery valued at Rs. 98,63, 100 
in one of the un its of the company_ The unit started 
func.tioning from 26 March, 1980, six days prior to 
the close of the relevant previous year which ended 
on 31st March 1_980. The Income-tax officer should, 
therefore, restrict the allowance to six days only 
and calculate the allowance in the proportion of 
6 days to the normal working of 240 days. T he 
omission resulted 10 excess allowance of R s. 9,6t ,646 
and a short levy of tax of Rs_ 6,20,260. 

The Ministry of Finance have accepted the mis
talce. 

(ii) During the previous year ended 31st March 
1979, relevant to the assessment year 1979-80, a 
company commissioned a new unit in Oct~ber 1978 
for the manufacture of industrial alcohol and claim
ed for the assessment year 1979··80 extra shift dep
reciation allowa_nce in respect of the plant and ma
chinery in the unit at one hundred per cent of 
the normal depreciation allowance. Th~ claim was 
allowed by the Income-tax Officer in full for the 
assessment year 1979-80 after getting the directions 
from the Inspecting A ssistant Commissioner (Assess
ment) on the draft assessment order . The new unit 
was, however, commissioned only during October 
1978 and hence the extra allowance was required to 
be restricted to 155 days being the actual number of 
working days of the uni t during the previous year. 
The omission to do so resulted in total short levy of 
tax of R s. 1 ,79~024 including surtax of R s. 27,681. 

The Ministry of Finance have accep ted the mis
take. 

(iii) In the as.;essment for the assessment year 
1979-80 completed in June 1982 an assessee com
pany was allowed extra-shift depreciation allowance 
of Rs. 1,97,814 instead of the correct amount of 
R s. 98,907. The error in calculation led to excess 
allowance of extra-shift depreciation allowance of 
Rs. 98,907 involving short levy of tax or R s. 81,109. 

The Ministry of Finance have accepted the mis
. take. 

~ - -
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(iv) In the assessment of a widely held company 
for the assessment year 1979-80 completed in August 
1982 extra shift allowance of Rs. 2,69,335 was allow
ed calculating the allowance in the proportion of 
number of days which the factory worked double/ 
triple shift bore to 129 days being the actual num
ber of days it workl!d extra shifts. According to the 
particulars furnished by the company the factory 
had actually worked double shift for 20 days and 
trip1e sfiift for l 08 days. Accordingly, the assess
ing officer should have restricted the extra shift 
allowance to Rs. 1,44,768 in the same proportion . 
the number of days the factory actually worked extra 
shift bears to 240 days as provided under the Rules. 
The omission resulted in exces~ allowance of 
Rs. J ,25,567 involving short levy of tax of 
Rs. 70,788. The ::issessment was d .ecked by the 
internal audi t partv of the department but the mis
take was not detected. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(v) A private limited company started production 
of iron and steel in November, 1977 and worked tri
ple shift fo.r 46 days during the previous year rele
vant to the assessment year 1978-79. In the assess
ment completed in September 1980 for the previous 
year ending on 31st December, 1977 relevant to the 
assessment year 1978-79, the assessing officer allow
ed extra shift depreciation at the rate of normal dep-
reciation amounting to Rs. 10,63,712 instead of 
allowing proportionate extr::i shift depreciation of 
Rs. 2,03,878. This resulterl in an excess computa
tion of loss by Rs. 8,59,834 with notional tlx effect 
of Rs. 5,41 ,695. 

(vi) No ext.fa shift depreciation allowance for 
multiple shift is admissible in respect of plant and 
machinery against which the letters NESA appear in 
the depreciation schedule in the Income-tax Rules, 
1962. 

A company in its assessments for the assessment 
years 1978-79 and 1979-80 claimed special rate of 
depreciation of 15 per cent on cranes used in its 
construction works. The company also claimed 
extra shift allowance on thi~ machinery for extra shift 
working. Both the normal depreciation as well as 
extra shift allowance were allowed by the department 
as claimed while completing the assessments for the 
assessment years 1978-79 and 1979-80 in May 1983 
and June 1983 respectively. Since special rate of 
depreciation at 15 per cent was allowed on the cranes 
treating them as building contractor's machinery and 
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·: the letter 'NESA' have also been inscribed against 
them, no extra shift allowance was admissible. The 
incorrect grant of extra shift aJlowance resulted m 
excess allowance of depreciation of Rs. 13,67,238 
and Rs. 20,82,462 for the assessment years 1978-79 
and 1979-80 respectively leading to excess carry 
forward of loss by Rs. 34,49,750. 

The Ministry of Finance have accepted the mis
talce. 

(vii) The Income-ta,'( Rules 1962 prohibit grant 
of ext~a shift allowance on cretain types of plant and 
machinery specified therein which inter-alia include 
refrigeration plant and for which a :.pecial rate of 
depreciation (15 per cent) has been prescribed. 

In the assessment for the assessment year 1979-80 
completed in September 1982 depreciation at a flat 
rate of 20 per cent including extra shift allowance 
on the refrigeration plant was allowed by the depart
ment as claimed by the assessee-con.pany. No extra 
shift allowance was admissible in respect of refri!!e
ration plant; instead depreciation at ~pedal ra te -of 
15 per cent was allowable on it. This erroneous 
grant of extra shift depreciation resulted in excess 
allowance of Rs. 1,43,475 with consequent under
charge of tax of .Rs. 82,857. 

The comments of the Ministry of Finanee are 
awaited (January 1986). 

(viii) Under the Income-tax Rules, 1962 no extra 
shift allowance is admissible in respect of 'stationery 
plant and machinery and wirin•gs and fittings of elec
tric light and for installation falling under 'Electrical 
Machinery'. 

Jn computing the busines5 income of an assessee
company for the previous years relevant to the 
assessment years 1978-79 and 1979-80 extra shift 
allowance of Rs. 1,93,282 and Rs. 1,60,902 respec
tively was allowed erroneously in respect of electri
cal machinery / equipment fittings excluding motors 
and process plant which were stationerv. The in'Correct 
allowance resulted in an under assess~ent of Jucome 
of Rs. 3,54, 184 with consequent short levy of tax 
undercharge of Rs. 2,04,550 in tbe two a5sessment 
years. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 



2.28 Incorrect grant of investment allowance 

(i) As per the provisions of the Income tax Act, 
1961, in respect of machinery owned by the assessee 
and used for purpose of business carried on by him, 
a deduction shall be allowed in the previous year of 
installation or in the previous year of first usage, of 
a sum by way of investment aUowance, equal to 
twenty-five per cent of the actual cost of the machin
ery to the assessee. No investment alJowance is 
admissible on . machinery and plant which are not 
used in the industrial udertaking for the purpose of 
business of construction, inanufacture or production 
of article or thing. 

In the assessment of 9 compani~s for the assess
ment years 1979-80 to 1983-84 investment allow
ance of Rs. 41,96,581 was errom:ously allowed on 
the machinery used by the companies although t11e 
companies were not engaged in the business of 
construction, manufacture or production . The irre
gular grant resulted in short levy of tax of 
Rs. 20,11 ,403 in 5 cases and excess carry forward ot 
loss of Rs. 10,92,575 with a potential tax effect of 
Rs. 6,56,900 in the remaining four cases. 

Details of the cases are as under : 

Sr. Commissioner's Particulars o f the mistakes 
No. charge 

Assessment 

Tax under 
charge 

year Rs. 

I. •A' A private Ltd. company deriv- 9, 72,886 
ving income ma inly from 

1981-82 dying and print ing of 
fabrics for others and not 
engaged in manufacture 
was erroneously allowed 
investment allowance of 
Rs. 15,08,353. 

2. 'B' Incorrect allowance of in- 5,69,931 
vestment allowance of Rs. 

1980-81 8,83,616 to a company en
gaged in processing yarn 
by different processes such 
as crimping, texturising 
a nd twisting and not 
actually engaged in manu
facture or production. 

3. 'C' Incorrect allowance of in- 2,40,024 
vestment allowance of Rs. 

1981-82 4,05,962 to a company en
gaged in processing, blend
ing of oil supplied by 
Ind ian Oil Corporation 
for - which processing fees 
was received by the com
pany. 

4. 'A' Irregular allowance of in- 1,43,875 
---- vestment allowance of Rs. (Potential) 
J 981 -82 2,43,344 to a company en

gaged in processing of yarn 
and not manufacture. 
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5. 

6. 

7. 

8. 

9. 

'A' 

1980-8 1 
198 1-82 

'D' 

1980-81 

'E' 

1980-81 to 
1982-83 

'F' 

1979-80 

'D' 

1981-82 & 
1983-84 

2 

Incorrect allowance of in
vestment allowance of Rs. 
3;23,791 to a ·company 
merely doing work gi ven 
by customers for which 
labour charges were re
ceived by the company. 

Incorrect allowance of in
vestment allowance of Rs. 
2,14,371 to a company run
ning a cold storage unit, 
and not manufacturing any 
article. 

Incorrect allowance of in
vestment allowance of Rs. 
3,1 1,069 to a company 
engaged in the business of 
storage of potatoes in cold 
storage. 

Erroneous grant of invest
ment allowance of Rs. 
1,40,867 to a hotel which 
was not an industrial under
taking engaged in the 
manufacture of production 
of articles. 

Incorrect grant of investment 
allowance of Rs. 1,65,208 
on fork Lift Trucks used for 
loading and unloading of 
cargo ·from ship and not 
used in the manufacture or 
production of things or 
articles. 

3 

R s. 

2,05,121 
(Potential) 

J,17,904 
(Potential) 

1,90,000 
(Potential) 

96,142 

1,32,420 

In one case the asssessment was completed by 
the Inspecting assistant Commissioner (assessment). 

The Ministry of F inance have accepted the mistake 
in one case. While I)Ot accepting the mistake in an
other case the Ministry of Finance stated that the 
cold storage plant carried on manufacturing process 
as has been held by the Punjab and Haryana High 
(J.ourt and accordingly satisfied the conditions for 
investment allowance. This is not ~enable as ac
cording to the Supreme Court, in a manufacture, 
the commodity should be so transformed so as to 
loose its original character and should be put to a 
different use. In the cold storage process this does 
not happen. In an another case the Min.i<:try of 
Finance have however, argued that the assessee com
pany was engaged in the business of blending of vari
ous types of oils into lubricants/lube oil and the 
blended oil is different from raw materials. The Mini
strys' reply is not acceptable as blending is only a 
process of mingling intimately the components so 
as to be in distinguishable to get a certain quality and 
not a manufacturing operation entitling gra!1t of in
vestment allowance. Mere carrying out the blending 
process mechanically will not _alter the position. 

The Ministry's reply in other cases are awaited 
(January 1,986). 
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(i i ) T he Act stipulates that investment allowance 
shall be allowed on any new machinery or plant 
installed after 31 March 197 6 in any industrial 
undertaking for the purpose of construction, manu
fac~urc or production of any an icle or thing except 
those specified in the list in the Eleventh Schedule 
to the Act. 

In the assessment of 4 companies fo r the assess
ment years 1980-81 and 1981-82 investment al
lowace of Rs. 25 ,46,036 was c rroneou~ly a!iowed on 
the machinery used in the manufacture of it{'mS listed 
in Eleventh Sched ule. The irregular grant resulted in 
short levy of tax of Rs. 15,65,123 in three cases and 
excess carry forward of loss of Rs. 2,49,63 1 with a 
potential tax effect of Rs. 1,60,93 l in one ca'.'.'e . 
Details of these cases are as u nder : -

SI. Comm issioners' Par ticulars of mistakes Tax under 
charge 

Rs. 
No. charge 

Assessment yea r 

1. 'A' 

1981-82 

2. 'B' 

1981-82 

3. 'B' 

1980-81 

4. ·c· 
1981-82 

Investment a llowance of Rs. 8,39, 790 
13,02,053 was erroneously 
a llowed on plant & machin-
ery used in the ma nufacture 
of refrigerators strong 
doors a nd fi re resistant 
ca binets. 

Incorrect grant o f investment 5,14,194 
a llowance of Rs. 7,97,206 
to a new unit of a company 
engaged in processing of 
photographic goods. 

A company engaged in the 1,60,931 
manufacture of soft drinks (Potential) 
using blended flavouring 
concentrates was.irregularly 
allowed investment allow-
ance of Rs. 2,49,63 1. 

Company engaged in manu- 2, 11, l 39 
facture of sheet glass and 
glass tubes was allowed in-
vestment allowance of Rs. 
1,97,146. 

The Ministry of Finance have accepted the objec
tion in one case; their reply in the remaining 3 
cases is awaited (January 1986). 

( iii) Induc;trial company as defined in the Finance 
Act 1966 means a company which is maJnly eng
aged in the business of generation or distribution of 
elect.ricity or any other form of power or in the 
construction of ships or in the manufacture of or 
processing of goods or in mining. 

I t has been judicially held that the term indu~trial 
company covers a construction eompany only when 
it is engaged in the construction of ships. Hence 
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companies engaged mainly or otherwise in the cons-
. true.ion of . anything other than ships cannot be 

c0nsidered as industrial companies and n•o invest
ment allowance in respect of plant and ;nachinery 
installed therein would be admissiob. 

A Private Limited company engaged in the ell.~
cution of contracts for construct-ion of storage and 
fi tting sheds, earth_work and fencing of barbed 
wires etc ., claimed and was allowed during the previ
ous year relevant to the assessment year 1983-84 
investment allowance of Rs. 1,08,895. While com
pleting the assessment in February, 1984 relief ad
missible to the company under the Act to newly 
established undertakings was disallowed by the 
assessing officer on the ground that i t was n'Ot an 
industrial undertaking. But the investmen t allowance 
claimed by the assessee which was also not admis
sible on similar ground was not withdrawn The 
om1ss1on resulted in short levy of tax of 
Rs. 72,555. In addition, depreciation' allowed to the 
company was also not worked out correctly, which 
resulted in fµrthe r under assessment of tax of 
Rs. 23,692. Thus there was aggregate short levy of 
tax of R s. 96,24 7. 

The comments ot the Ministry of Finance aN 
awaited (January 1986). 

( iv) The Income tax Act, 1961 was amended by 
the Finance Act, 1977 to provide for hif!ber rate of 
investment allowance at the rate of 35 per cent in 
respect of machinery or plant installed after 30 
kme 1977, but before 1 April 1982 for the pur
pose of manufacture or production of any article or 
thing in cases where the article or thing is manu
factured or produced by the asssesee by using tech
nology or knowhow developed in a article or thing 
invented in a laboratory owned or financed by Gov
ernment or by a public sector company or Univer
sity or a recognised institut ion subject to the · cond i
t ion interalia that the assessee furnishes a certificate 
to this effect from the prescribed authority. 

(a) In the assessment of a company (assessment 
completed in September 1983) for the assessment 
year 1980-81 investment allowance of R s. 48,36,324 
at the higher rate of 35 per cent wa~ allowed 
on the machinery valued Rs. 1,38,18,068. The hig
her rate of investment allowance was granted . fol
lowing the assessment made in March L982 for the 
assessment year 1979-80. The asses·ment for assess
ment year 1979-80 which was originally completed 



in March 1982 granting higher investment allow
ance was set aside by the Commissioner of Income
tax and in the fresh assessment completed in 
October 1984, the investment allowance at 25 per 
cent only had been allowed on the ground that com
pany had n•ot filed the prescribed certificate for 
grant of higher investment allowance. As a con
sequence thereof the assessment for the .assessment 
year 1980-81 should have also been revised to with
draw the higher investment allowance since the 
prescribed certificate b~ nol been furnished by the 
company for the assessment year 1980-81 also. 
F ailure to do so resulted in underassessment of 
income of R s. 13,81,807 involving short levy of 
tax of Rs. 8,16,993. 

The Ministry of Finance have accepted the mis
take. 

(b) In the assessment of a company for the as
sessment year 1979-80 a deduction by way of in
vestment allowance was allowed for a sum of 
R s. 4,54,851 calculated at the rate of 35 per cent 
on the cost of R s. 12,99,575 on 22 sets of T .S.I. 
Anodes installed during the relevant previous year. 
However the requisite cert ificate from the prescribed 
authority was no t furnished alongwith the retµrn of 

income. In the absence of the certificate, grant of 
investment allowance at the higher rate resulted in 
an un'derassessment of income of R s. 1,29,958 
with consequent under charge of tax of R s. 75,051. 

The Ministry of Finance have accepted the mis
take. 

( v) No cleduction of investment allowance shall 
he allowed in respect of any office appliances or 
plant and machinery installed in any office pre
mises. 

In the assessment c•f a company for the assess
ment year 1982-83 a d~duct i't>n of Rs. J ,48,386 by 
way of investment allowance was allowed in July 
1983 on computer and data processing machine 
installed in the office premises in the relevant previous 
year . A s machinery installed in office premises does 
not quality for investment allowance, the grant of 
investment allowance was no t in order. The irregular 
gra nt of investment allowance resulted in under 
assessment of income by R s. 1,48,386 and consequtnt 
short levy of tax of Rs. 91,257. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 
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(vi) Im·e tmcnl allowance in respect of new plant 
or machinery is admisl>ible subject to the condi tion 
that an amount equal to seventy five percent of thl! 
allowance is debited t1J the profi t and loss account 
of the rel~vant previou > year and credited to re
serve account. In case the reserve created is below 
the prescribed percentag~, the investment allowance 
to be granted to the assessee shouJJ be red uced pro
portionately. · 

(a) T he assessment of an industrial company in 
which the public are not substa ntially interested for 
the assessment year 1980-81 was made qy the In
come-tax Officer in September 1983 after obtain
ing dirnctions from the Inspecting Assistant Com
missioner (Assessment) on the draft assessrueht 
order and in computing the business income of the 
company, the Income-tax Officer allowed invest
ment allowance of Rs. 49,78,456. The assessce 
company had created investment allowance reserve 
of Rs. 34,20,000 only in the accounts of the previ
ous year relevant to t!t·.! assessment year 1980-81 
instead of the correct resen ·e of R s. 37,33,842. 
Based on the reserve of R :>. 34,20,000 actually created 
by the assessee company, it was entitled to the 
investment allowance of Rs. 45,60,000 only. This 
resulted in excess grant of investment allowance of 
R s. 4,1 8,456 resulting in short levy of tax of 
Rs. 2,69,904. 

The Ministry of F inance stated that the assessee 
company was entitled under the law to make up 
the 9eficiency but was not given the necec;s:i.ry 
no tice. This contention is not acceptable as the 
shortfall was not made up before the completion of 
the assessment as required under the law. 

(b) In the case of all assessee company, invest
ment allowan ce of Rs. 82,42 7 wa;; allowed by the 
Inspecting Assis tant CoL.lmi5sioncr (Assessment) in 
the assessment year 1977-78 (assessment made in 
September 1983). Similarly in the assessment made 
in March 1984 for the assessment year 1981-82 
carried forward investrneni aJlowance of Rs. 6,65,33 l 
per taining to asses<;mcf't year 1980-81 was allowed 
to be set off against its income. However, in both 
these years, no . investment allowance reserve was 
created by the company. In the absence of the re
quisite reserve, the grMt o~ investment allowance 
was not in order . Irregular grant of investment al
lowance resulted in underassessmen t of !nccme 
aggregating to Rs. 7,47,758 with consequent short 
levy of tax of Rs. 4,40,976 fo r both the nsse!>s:nent 
years. 

-
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The Ministry of Finance have accepted t'1e mis
take for the assessment year 1977-78. Their com
ments for the assessment year 1981-82 are awaited 
(January 1986). 

(vii) The new machinery has been ~xpJa;ned in 
the Act to include machinery or plant which before 
its installation by the assessee was used outside 
Ind ia by any other person, or the ·machinery was 
not used pr~vious to its installation by the 
assessee in India or sui;h machinery was imported 
in•10 India from abroad or no deduction of deprecia
tion in respect of such machinery has been allowed 
or nllowable under the Act in computing the total 
income of any {)l!r5<1n. 

In the assessment of a widely held industrial com
pany for the assessment years 1978-79 and 1979-80 
completed in Marc·1 198 1 and ·August 1982 res
pect ively, the investment a llowance aggregating 
R s. 5 .17 lakhs claim.xi by the asscssee was allowed 
on machinery valued at Rs. 20.69 lakhs which were 
taken over from a co-operative federation durin] the 
relevant previous year:; As these items of machin
ery were not new bL•t used by the previous owner 
no investment allowd :1•:c was admi~sihk on these 
machinery~ T he inco( rect allowance of i ~vestment 
allowance of R s. S. L 7 lakhs involved a resultant 
tax effect of Rs. 2.9 Jakh1;. 

The comments of tht: Ministry of Finan~.! on the 
paragraph are awaited (January 1986). 

(viii) The Act rurrl:.!r provides that, where the 
total income is nil or less than the full aml' Unt of 
inves tment allowall'ce admissible only so much of 
the investment allowance is to be allowec.! as is 
sufficient to reduce the total income to nil and the 
balance of investm ~nt allow~nce is tc be carried 
forward to the following assessment year and so on 
upto eight assessm 0 11 t years. 

(a) In the case ot a PriV&te Limited CJmpany, 
for the assessment year 1980-81 (assessm~nt com
pleted in Decemher 1932) a sum c f R s. 6,34,927 
on account of card .~d forwa rd depreciation and 
investment allowar.ci:: relating to the assfssment 
years 1977-78 to 1979-80 were set off against the 
income cf Rs. 8,90,510. The following mhtakes w!re 
committe9 in the calculation of the amount of car
ried forward depreciation and investment allowance 
in respect of th ~ assi::ssment years 1977-78 and 
1978-79. 
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\Vhile giving effect to an appellate order in 
January 1981 tor th~ assessment yt>ar 1977-78, a 
deduct ion of . Rs. 2,31,526 was allowed as extra 
shift depreciation allowance as against the corn:ct 
amount of R s. 8,68>; by overlooking the deduction 
of Rs. 2,22,838 already allowed in the original 
order. 

The net loss of Rs. 3,30,525 to be carried for
ward for the asse.;~m-!'lt year 1977-78 arnved at m 
the same revisio,1 order (January 1981) wa~ in
correctly taken as F:s. 3 ,6"7,661 and for the assess
ment year 1978-79 as against the conect amount 
of R s. 2,88,245 •Jn account of unabsorbed <leprecia
tion and investm~'.lt allowance to be carried for
ward, the amount was compute? erroneously as 
Rs. 3, 76,615 in tht.: assessmen t made in March 
l 98 I, du~ to arithmetical errors. 

These mistakes r esulted in undercharge of income 
of R s. 3,48,344 u1 the assessment year 1980-81 
involving short levy of tax of Rs. 2,05,954. 

The Ministry l'f Finance have accepred the mis
take. 

(b) In the assessment made in a central circle io 
September 1981 fer the assessment year 1978-/ 9 
of a public Jimi •,~ct t;ompany the total income was 
computed at a loss of R s. 26,14,5 1,153 after deducting 
investment allow:mc": (Jf Rs. l i,56,90~: as claimed 
by the assessec company. As there was no positive 
income and the total in•come computed was a loss, 
the deduttion of Rs. 1?,56,908 allowed towards 
investment allowance was not in order . T he mis
take resulted in lncom~ct allowance of R,s. 17,56,908 
and excess deter:nin<1ti.on of loss by R s. i 7,56,908. 

The assessment was checked in Internal A udit 
of the department; but the mistake was not noticed 
by it. 

The comments of the Ministry of Finance are 
awited (January 1986). 

(ix) Under the provisions of the Income-tax 
Act, 1961 if a mac.hi:lcry on which invcsrment al
lowance is gran t-.~:i is sold at an:1 time before the 
expiry of eight years from the end of the previous 
year in which it W<_!s installed the investment allowance 
originally granted has to be withdrawn. 

In the assessment of two companies under the 
cbiirge of two diflere11t Commissiont>rs for the 
assessment years 1979-80 and 1981-82 (assessments 



completed in May 1981 an'Cl March 1984) invest
ment allowanc~ or R .>. 2,05,058 was allowed on 
machinery installed in the relevant previous years. 
These maci1incdcs were• sold duriiig lb asscssm .m 
years 1981-82 and 1982-83 within the prescribed 
period ,1f eight years. No action was however, taken 
to withdraw the investment allowance incorrectly 
allowed which resulted in undercharge of tax of 
Rs. 1,29,590 in the two cases. 

The Ministry of Finance have acccpt'!d the mis
take. 

(x) Loose cool> not being fitted to the macl:i1~!".cy 
dQ not form part and parcel of the machinery in 
itself and thus are n'Ot eligible for investment al
lowance. In the computatjon of busine~s incom~ of 
a company for the ass,'ssrr:cnt yc;u I 97~--:9 in 
September 1982 investment allowance of 
Rs. 2,39,633 was incorrectly allowed on loose tools . 
The incorrect grunt of inve-;trncnt allnwam:c 1:n 

loose tools resulted in •'Jnder assessment of income 
of Rs. 2,39,633 with consequent short levy of tax 
of Rs. 1,50,968. 

The assessment was checked by the Internal 
Audi t Party of the department but the mistake was 
not noticed. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(xi) In the computation of the business income of 
another company for the assessment year 1980-81, 
deduction by way of investment allowance ot 
Rs. 1,35,763 was allowed by the Inspecting Assistant 
Commiss!oner (Assessment) on loose tools, pur
chased during the relevant previous year. The in
correct grant of investment allowance on the loose 
tools resulted in under assessment of in'Come of 
Rs. 'l ,35,763 involving short levy of tax of Rs. 80,270. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(xii) Deduction on account of investment allow
ance is calc~lated on the basis of the actual cost of 
uew plant or machinery installed and used for the 
purpose of business. Actual cost is defined to mean 
the actual cost of the assets to the assessee reduced 
by !hat portion of the cost thereof, if any, as has 
been met directly .or indirectly by any other person ur 
authority. 

In the assessment of the two companies for the 
assessmept years 1978-79', 1979-80 and 1982-83, 
while working out the amounts of investment allow
ance admissible, the department omitted to reduce 
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the aggregate subsidy of Rs. 20,14,674 received from 
CentraljState Governments for arriving at the. ac tual 
cost of th~ assets. The omission resulted in 'excess 
grant of investment allowance of Rs. 5,03,668 and 
resultant under charge of tax of R s. 2,16,562 in one 
case and excess carry forward of investment allow
ance of Rs. I ,28,668 in the other case. 

The comments of the Ministry of Finance in two 
cases are awaited (January 1986) . 

(xiii) No deduction on account of investment al
lowance is allowable on any plant or m~chinery ac
quired an•d used in the business by the assessee if 
whole of the actual cost of it is allowed as a deduc
tion in computing business income in any previous 
year whether by way of depreciation or otherwise. 

For the assessment year 1977-78, an assessee 
company claimed deduction of the entire cost of 
plant and machinery of Rs. 1:75,357 incurred on 
scientific research. As investment allowance of 
Rs. 1,93 ,839 on the said value was also claimed in 
the assessment made in September 1980, the assessing 
officer disallowed the assessee's claim of deduction 
of the cost of plant and machinery and allowed in
vestment allowance of R s. 1,93,839 thereon. 

Pursuant to an appellate order of November 1981 
directing allowance of the cost of machinery the 
assessment was revised in April 1982 and the entire 
cost of Rs. 7,75 ,357 was allowed as deduction. The 
cost of the plant and machinery having thus been 
allowed in its entirety no investment allowance was 
admissible to the assessee. Accordingly, the deduc
tion of Rs. 1,93,839 already allowed to the assessee 
towards investment allowance was required to be with
drawn. 

The required revision not having been c.lone there 
was under assessment of business income by 
Rs. 1,93 ,839 with consequent tax under clrnrge o! 
Rs. 1,28,418 (including . surtax under charge of 
Rs 2 1,807) for the assessment year 1977-78 . 

The Ministry of Finance have accepted the mis
take. 

(xiv) In the assessment for the assessment year 
1979-80 made in D ecember 1981 a private limited 
company was allowed an \nvestment allowance of 
Rs. 1,71 ,610 on the total cost of the plant and ma
chinery of Rs, 6,86,4.+ 1. 1be macnmes worth 
Rs. 3,70,227 were, however, purchased during the 
period relevant to the assessment year 1980-81. The . 
investment allowance for these machines was, there
fore, not admissible in the assessment year 1979-80. 
This mistake resulted in excessive grant of investment 

t' . 
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allowance amounting to Rs. 92,556 involving short 
levy of notional tax of Rs. 53,420. 

The comments o[ the Ministry of Finance are 
awaited (January 1986). 

2.29 Incorrect grant of development rebate 

( i) Under the provisions of Income-tax Act 1961, 
development rebate is allowable at the prescribed rate 
in respect of new plant and machlnery installed before 
1 June 1974. The development: rebate was aboli
shed with effect from l June 1974. As a transitory 
measure, d.evelopment rebate was allowed under the 
provisions of Finance Act, 1974 in respect of plant 
.and machinery, installed before June 1975 if the 
assessee established that l'he plant and machinery was 
purchased ~r the contract for its purchase was enter
ed into with the seller before December 1973. In 
respect of plant and machinery installed on or after 
J June 1975 no devcl-0pment rebate shoi.;Jd be 
allowed. 

In the assessment of a public limited industrial 
company for the assessment year 1977-78 (assess
ment completed in August 1980) , development re
bate of Rs. 19.13,278 was allowed based on ,l certifi
cate furnished by the assessee that it had installed 
plant and machinery valuing Rs. 72,88,363 in its 
business before the specified date viz. June 1975. It 
was, however, found that : 

(i) the list of plant and machinery enclosed to 
the certificate given by the assessee company with 
reference to which the rebate was allowed . only in
dicated that the plant and machinery was acquired 
after 31 May 1974 and before 1 June 1975. There 
was no indication about their installationlerect'ion 
before f June 1975. 

A part of the machinery was commissioned and the 
trial run was made on 12 June 197 5. 

According to the printed accounts of the company 
for the previous · yC"ars ended 31 July 1975 and 
31 July 1976, the. entire plant and machinery 
acquired at the cost of Rs. 1,04,87,059 was awaiting 
installa tion as on 31 July 1975. 

As the plant and machinery was rrot instaIJed 
before 1 Jm~e 1975 as claimed in the certificate, the 
company was not ent'itled for development rebate 
for the assessmenf year 1977-78. The incorre€t 
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grant of development rebate of Rs . 18,13,278 allow
ed in the assessment y~ar 1977-78 led to short levy 
of (potential) tax of Rs. 10,88,000. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 

(ii) The Act further provided that if any machi
nery or plant on which development rebate was allow
ed in any assessment year was· sold or otherwise trans
ferred before the expiry of eight years from the enJ 
of the previous year in which it was installed, the 
development rebate so granted was to be withdrawn, 
treating it' to have been wrongly allowed and the In
come-tax Officer should recompute· the income · of 
the assessee for the relevant previous years and make 
necessary amendment. 

The term " transfer" in relation to a capital asset 
has been defin ed in the Act to include the sale, ex
change or relinquishment of the asset or the extingui- · 
shment of any rights therein or the compulsory ac
quisition thereof under any law. Any orofi ts and 
gains arising from the transfer of a capital asset effec
ted in the previous year shall be chargeable to income 
tax. under the head 'Capital gains'. No capital gains 
tax will however be levied under the Act in the case 
of transfer of any capit'al asset by a company to its 
subsidiary if the parent company holds the whole of 
the share capital of the subsidiary company and the 
subsidiary company is an Indian comp·a ny. These 
transfers are not regarded as transfers for the pur
pose of levy of capital gains tax only and for no other 
purpose. 

(a) D uring the previous year relevant to the 
assessment year 198 i -82 a company in which the 
public were substantially interested, which was engaged 
in the manufacture of cotton yarn transferred all the 
assets of one of its units . to its wholly owned subsidi
ary company which was formed and incorporated In 
March 1980 . The assessee company was allowed a 
deduction of Rs. 4,09,212 towards development re
bate and investment allowance in the assessment 
years 1973-74 to 1975-76 and 1977-78 to 1980-81 
on the additions made to its plant and machinery. 
Since these assets were transferred to the subsidiary 
company within the period of eight year~ fwm Lh<! 

year of their installation, the development rebate and 
investment' allowance amounting. to Rs. 4,09,Z l 2 
alrea_dy allov.ied had to be withdrawn. 

The Inspecting Assistant Commissioner who com
pleted the assessment for the year 1981-82 did not 
however, withdraw the development rebate and in
vestment allowance already allowed. 



The om1ss1on to withdraw the development rebate 
and investment allowance resulted in short levy of 
tax of Rs. 3,03,814 including surtax liability of 
Rs. 66,659 for the assessment years 1974-75, 1979-
80 and 1980-81 in which years the carried forward 
unabsorbed develo_pment: rebate and investment allow
ance was set off. 

The assessment for the assessment year 1980-81 
was checked in Internal Audit; but the mistake was 
not pointed out by it . 

The Ministry of Finance contended that where a 
holding company vests one entire unit to its subsidi
ary company, what is involved is an adjustment and 
not: a transfer. The Ministry's reply is not tenable 
as it is not in conformity with the provisioµs of the 
Income-tax Act, 1961. 

(b) During the previous year relevant to the assess
ment year 1980-81 a widely held company trans
ferred cert.'ain mac.hinery by way of sale and by way 
of tran~fc r to its subsidiary company. The:>e itl!m~ 

of machinery had been acquired by the company 
during the previous years relevan•t to assessment years 
J 972-73 to 1979-80 and a total development rebate! 
investment allowance of Rs. 14,37,568 had oe.;n 
allowed by the department in the assessments of the
respective assessment years. Consequent upon the 
transfer of the machinery within the specified period 
of eight years, the development rebatelinvestment 
allowance allowed in respect of these assets in the 
earlier assessment years was required to be with
drawn. This was ho~ever not done while completing 
the assessment for the assesment year 1980-81 in 
January 1983 . The omission to withdraw the deve
lopment rebate/ investment allowance re~ulted in 
short-levy of tax of Rs. 8,31,989. 

The assessmen·t was checked by the Special Audit 
Party of the department but the mistake was not 
pointed out by it. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 

( iii ) It has been judiciall y held that when an a::.se t 
owned by a n assessee is destroyed, for which he recei
ved compensation from the insurance company, the 
assessce·s right over the as et is extinguished an<l 
hence the said asset is to be treated as 't'ransferred' 
as defined in the Act. 

l n the case of a company development rebate of 
R s. 7,80,456 was allowed in the assessment year 
1974-75 on a barge ·acquired by it during the previ

ous year releva nt t:o assessment year 1974-75. The 
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barge was destroy~d in an accident in March 1980 
and the .assessec company recei\'ed co'l;J cnsa tion of 
Rs. 18 lakhs from an insw-ance compauy. The re
ceipt of compen~ation on the destruction of the barge 
constit"Jte as ' transfer ' within the meaning of the 1n
come-taA Act and as the transfer was within the 
period of 8 years from the expiry of the previous 
year in which the barge was acquired, the develup
ment rebate allowed initially in the assessment year 
1974-75 should have been ·withdrawn. Omission to 
do so resulted in under assessment of income by 
Rs. 7,80,456 leading to a short levy of tax of 
Rs. 4,9 1,686. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

( iv) For the assessment year 1974-75 a closely 
held company was allowed a development' rebate of. 
Rs. 1,37,167 on• farm equipment. Due to insuffi
ciency of income this was carried forwiu·ct and fi nal;y 
allowed to be set off in the assessment year 1977-78. 
The machinery in respect of which the development 
rebate was allowed was transferred by the assessee 
lo its subsidiary company in May 1977. T he assessee 
bad also withdrawn in the previous year relevant 
to the assessment year 1980-81 the dev,elopment re
bate reserve of R s. 1,37,167 created i1. the account; 
for the year ended 31 March 1974 relevant to the 
assessment year 197 4-7 5. As the asset: was transfer
red in the previous year ended 31 May 1977 and 
the reserve also withdrawn within the prescribed pe
riod of 8 years, the development rebate allowed was 
requir~d to be withdrawn before May 1981. The 
omission to do so resulted in non-levy of tax of 
Rs. 88,955 for the assesment year 1980-81°. 

The Ministry of Finance have accepted the mis-
take. 

( v) One of the conditions for the allowance of 
development rebate as prescribed in the Act was 
that the assessee should create a development' rebate 
reserve of an amount equal to seventy five per cent 
the development rebate to be actually allowed and 
. should utilise the reserve for the purpose of business 
in a period of eight years following the previous year 
in which the reserve was crea ted. If the assessee 
utilises the amount credited to the reserve account 
amongst other things for dist'ribution by way of divi
dend or profits the dev1<.lopment rebate originally 
allowed shall be deemed to have been wrongly allow
ed. It has been judicially held that these provisions 
are mandatory and brench of thes~ cannot be over
looked merely on the ground that the breach was 
t'cchn ical or venial. 

.... 
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During the previous year (August ·1974) relevant 
to the assessment year 1975-76, a widely held com
pany transferred a sum ·of Rs. 2 crores from out of 
the development rebate reserve created in the previ-
9us years relevant lo t'be assessment years 1968-69 
to 1970-71 and utilised it for the issue of bonus sha
res to its shareholders. The assessee maintained that 
the capitalisation of the development rebate reserve 
and the issue of bonus shares did not amNmt to util i
sation of the reserve for a purpose other than the pur
pose of the business of the undertaking as contem
plated under the Act, on the ground th'at the moneys 
represented by the reserve were permanently retained 
in that business on such capitalisation. While com
pleting the assessment for the year 1975-76 on 26 
October 1978, the Income-tax Officer accepted this 
contention of the assessee and accordingly the deve
lopment rebate allowed in the assessment years 
1968-69 to 1970-71 was not withdrawn. 

The creation and utilisation of the reserve for the 
prescribed period for the purposes of the business of 
tlie undertaking is a condition precedent t:o the 'allow
ance!retention of the development rebate. On · the 
issue of the bonus shares by capitalisation of the re
serve, the development: rebate reserve ceased to exist 
and had become. the property of the shareholders ::i~ 

their capital Accordingly the development rebate 
a1Jowed in assessment years 1968-69 to 1970-71 ag
gregating to Rs. 3.26 crores was required to be with
drawn. The omission to do so resulted in short levy 
of income-tax of Rs. 1.88 crores for the assessment 
year 1975-76. 

The remedial action in this case became time bar
red in March 1979. The case came up for audit in 
June 1979 but records were not made available. 
Thereafter the records were requisitioned in July 1980 
and August 1981 with the same result's. 

The Ministry of Finance contended in November 
1985 that the issue of bonus shares on capitalisation 
of development rebate reserve W"as on the basis of a 
sanction obtained from the Controller of capital issu
es and u~der the guidelines issued by the Controller 
of capital issues and that the development rebate re
serve is considered as a rree reserve which is 'also 
allowed to be capitalised. Relying on a decision of 
the Gujarat High Court:, the Ministry of Finance 
furth~r contended that by issue of bonus shares, only 
t11e nomenclature is changed from reserve to c'apital 
and reserves which were already employed for the 
purpose of the business did not cease to be so em
ploved when they we re capitalised by issue of bon•'JS 
shares . 
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The argument of the Ministry that the capitalisa
tion of the reserve is autiiorised by the Controller of 
Capital Issues is not relevant to an issue that has to 
he decided strictly. according to the prov1s1ons of 
Incomt:-lax Act, 1961. It has been judicially held that 
under the Income-tax Act, the reserve should remain 
inract, while being used for the purpose of the busi
ness of the undertaking. It is I'IOt correct to say that 
by issue of bonus shares only the nomenclature is 
changed from reserve to capital, as issue of bonus 
shares results in the conversi·on of the reserve into 
capital and the distinct identity of the reserve dis
appears. Further, the ownerIDlip of the moneys also 
changes and the shareholders become the owners of 
t'he bonus shares issued to them. Thereafter the 
utilisation' of funds is out of share capital funds and 
not out of development rebate reserve funds. Tbm, 
the reserve had lost its character on its being capita
lised and further the same had been distributed to 
shareholder by way of bonus shares. Accordingly, 
the requirements of law in regard to entitlement of 
tax relief on . development rebate reserve which &re 
mandatory were not complied with and as such the 
development rebate allowed in assessment years 
1968-69 to 1970-71 ought to have been withdrawn. 

2.30 Incorrect computation of capital gains 

Under the provisions of the Income-tax Act, 1961, 
the income chargeable under the head 'capital gains' 
shall be computed by deducting from the full value 
of the consideration, the cost of acquisition of the 
asset incJuding the cost of any improvement's thereto 
and the expenditure incurred wholly and exclusively 
in connection with the transfer. It has been judici
ally held that where bonus shares are Issued in res
pect of existing shares held by an assessee t'helr cost 
will be determined by spreading the cost of the ori
ginal shares to the assessee on the original sh ares and 
bonus shares taken together, as if the sha'res rank pari 
passu and thereafter the cost of each share, original 
as . well as bonus shares will be the average price as 
so worked out. 

(i) During the previous year relevant to the 
assessment year 1980-81 a closely held company held 
15,568 shares consisting of 6,102 original shares of 

.face value of Rs. 100 each and 9,466 bonus shares 
of another company. All the shares \l1ere acguircJ 
after 1 January 1964. During this previous year 
the company sold 1,830 original shares and 2, 725 
bonus shares for a consideration of Rs. 10,38,540 at 
Rs. 228 per share. While computing the capital 
gains on the sale of the shares in August 1983, the 



assessing officer took the cost of acquisition ·'at Rs. 
39.16 per share as determined by the average me
thod for b'onus shares only and at the face value of 
Rs. 100 per share for original shares and determined 
the long-term capital gains at Rs. 7,48,829. 

After the issue of bonus shares and the ~preading 
of the cost ·of or!ginal as well bonus shares the average 
cost per share worked out to Rs. 39.16 which was to . 
be adopted as cost of acquisition per share both for 
original as well as bonus shares. Instead the average 
cost per share was adopted at Rs. 39.16 per bonus 
share and Rs. 100 per original share. The omission 
t'o adopt the correct cq_st of acquisition resulted in 
under-assessment of income to the extent of Rs. 
1,11,592 with a consequentiai short demand of tax 
of Rs. 44,637 . 

· The Ministry of Finance have accepted the mis
take. 

(ii ) During the previous year relevant to the assess
ment year 1979-80 a company solci its old assets 
for a sum .of Rs. 14,82,691. The cost of acquisi tion 
of these assets was Rs. 7 ,82, 711. The capital gains 
of Rs. 6,99,980 being the difference between the total 
sale proceeds and the cost of acquisition of the assets 
wa·s however not brought to tax by the assessing offi
cer in the assessment for the assessment year 1979-80. 
The omission resulted in non-levy of capital gains tax 
of Rs. 2,79,990. 

The comments of the Minist'ry of Finance on the 
paragraph. are awaited (January 1986). 

2. 31 l m:ome escaping assessment 

( i) If the advance tax paid by an assessee during 
a financial year exceeds the amount of the tax deter
mined · on regular assessment, the Central Govern
ment is liable to pay simple interest from the 1st day 
of April next following the said financial year to 
the date of regular assessment for the assessment year. 
Such interest constitutes income liable to rax. 

Two companies assessed in two differen• chJrgcs 
received sums totalling Rs. 3,44,248 on account of 
interest paid by the Government on the excess ad
vance tax paid by them. · The interest amounts were 
received by the companies during the previo~s years 
relevant to assessment years 1975-76 and 1982-83 
respectively. While computing income in respect of 
these two assessment 'years; the Income-tax Officer 
omitted to include the interest amounts in the total 
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incomes. The omission to do so resulted in escape
ment of income from assessment of R s. 3,44,248 in
volving short levy of tax of Rs. 2,12,109. 

The Ministry of Finance have accepted the mis
take in one case. The co~ents of the Ministry are 
awaited in another case. 

(ii) Under the provisions of the Income-tax Act, 
1961, interest is . payable by Government on the 
amount of refund due to an assessee if the refund is 
not granted within the time stipolated in the Act. The 
in terest so paid by the Government constitute income 
of the assessee and be chargeable to tax in the assess
ment year relevant to the previous Y':!ar in which it is 
paid. 

A sum of Rs. 1,86,060 was received by a non-resi
dent company on account of interest in February 
1981 relevant to the assessment year 1982-83 on 
belated grant of refun'd of Rs. 15.51 lakhs for the 
assessment years 1958-59 to 1972-73 .. The amount 
of interest of Rs. 1,86,060 being income of the asses
see was to be included in this income and subject~ 

to tax in the assessment year 1982-83. However, nei
ther the assessee returned the amount of interest nor 
was i~ brought to tax in the assessment for the assess
ment year 1982-83 completed by. the I r..come- tax Ofu· 
cer in December 19·83. The omission to do so reusft
ed in ?hort levy of tax of Rs. 1,33,498., 

The Ministry of Finance have accepted the mis
take . 

(iii) Under the provisions of Income-tax Act, 1961 
the total income of a person for any previous year 
includes all income from whatever source derived 
which i'S receive·d or accrued to bim during such pre
vious year. 

(a) While computing the business income of a 
company for the assessment year 1979-.80, the in
come of Rs. 6,39,599 received on account of interest 
on. sale of assets and shown in the Receipts and Pay
ments Account fbr the period ending 30 June 1978, 
was not included by the Income-tax Officer in the 

· computation of income. The omission resulted in 
escapement of income from tax by Rs. 6,39,599 in
volving sho~t levy of tax of Rs. 4 ,58,562 inclusive 

. of interest for late filing of the income-t'ax return of 
Rs. 21 ,825 and Rs. 210 refundable by the company 
which was paid earlier for excess payment of adv<1nce 
tax. 

The Ministry of iFinance have accepted the mis
take. 

' 
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lb) A St'ate Government undertaking, following 
the mercantile system of accounting in tbe previous 
year ending 3 1 March 1981 relevant to the assess
mcn r year 1981-82 had not accounted for, the income 
earned by it by way of supervision charges recover
able at 17 per cent on the cost of certain works (call
ed 'Dasida' works), und·.::rtaken by it as also income 
arising on !'he sale of lorries and tractor. 

On the escapement of income being pointed out 
in audit in January 1984 the assessing officer initia
ted action in response to which the assessee company 
filed a revised return in March 1 984 for the assess
ment yea r 1981-82 including ( i) an amount of . Rs. 
10,41 ,260. rowards supervision charges on Dasida 
works and ( ii) profi t of Rs. 22,219 on sale of lorries 
and tractors. T he escaped income of Rs. 10,63,479 
involved tax of Rs. 7,41,094 including interest of 
Rs. l , l 2,312 towards delay in fiUng of return and 
short payment · of advance tax. 

The Ministry of Finance have accepted the mis
take. 

(iv) It' has been judicially held that income is 
accrued when the assessee has acquised a right to 
receive it and created a debt in his favour. The Cen-
tral Board of Direct Taxes also issued instructions in 
June l 978 to tax such income even when the amount 
of sucb accrued interest stands credited to a suspense· 
Account. A . financial corporation providing long 
term finance to .industries advanced loan to sick tex
tile mills and had been crediting the amount of 
accrued interest to a suspense account: by debit to 
respective Joan accounts. The amount of ::iccrued 
interest credited to suspense account in assessment 
years 1975-76 and 1976._77 was Rs. 6,92,228 and 
Rs. 8,65,529 respecti vely. While completing rhe 
assessments for the two years tbe accrued interest of 
Rs. 15,57,757 was not however taken into conside
ra tion by the Inspecting Assistant Commissioner 
(Assessment) in July 1978 and Sep tember 1979 re
sulting in short levy of tax amounting to Rs. 8,99,600. 

The comments of the Ministry of Finance on the 
pa ragraph are awaired (January. 1986). 

(v) The Income-tax Act, 1961 provides for de
du-ction from the income of an assessee for any ex
penditure or trading liab ility incurred for the pur
pose of business carried on by the assessee. Wh en, 
on a subsequent date, the assessee obtains any bene
fit in respect of such expendi ture or trading liabi lity 
allowed earlier. by way of remission or cessation 
thereof the benefit that accrues thereby is deemed 
to be profits and gains of business or profession to 
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be charged to iucome-tax as income of the previous 
year in which such remission or cessation t'akes place. 

(a) A sbfpping company paid an amount of 
Rs. 3,69,218 as insurance premium during the pre
viom year relevant to the assessment year 1980-81 
and the same was allowed as an expenditure by the 
department. An insurance refund amounting to 
Rs. 1,25,317 was credited to the company's pro6t 
and loss appropriation account in the previous year 
relevant to the assessment year 1981-82. However 
while completing the assessment for the assessment 
year 1981-82, in March 1984, the amount of 
Rs. 1,25,317 was not assessed as income and charged 
to tax. As a result, income of Rs. J ,25,317 escaDed 
assessment iii the assessment year 1981-82, leading to 
excess carry forward of loss by the same amount, with 
a potential tax effect of Rs. 87,566. 

The assessment was checbd by Internal Aud it 
Party of the department but the mistake wa-s not 
detected by it. 

The mistake has been accepted by the Ministry of 
Finance. 

(b) In the assessment yea'r 1979-80 (assessment · 
made in March 1982) a widely held domestic com
pany was allowed a weighted deduction of Rs. 
3,21,450 calculated at one and one-half times the 
exrenditure of Rs. 2,14,300 incurred by it towards 
development of export markets. The said expendi
ture was fully recouped to the assessee subsequently in 
the previous year relevant to the assessment year 
1980-81. Consequent on recoupment of the whole 
expenditure of Rs. 2, 14,300 the benefit of weighted 
deduction of Rs. 3,21,450 allowed previously wa:-; 
required to be treated as income and taxed in its 
entirety. However, a sum of Rs. 2, 14,300 was treated 
as income in the assessmen t year 1980-81 and a sum 
of Rs. 1,07,150 escaped assessment leading to under 
charge of tax of Rs. 63 ,352. 

The comments of the Ministry of F inance on the 
case are awaited (Jan uary 1986). 

( c) In the profit and loss appropriation accou!1t for 
the previous year relevant to assessment year 1980-81 
a company credited a sum of Rs. 1,64, 703 being 
writeback of excess . provision for bonus allowed in 
eadier assessment year l 979-80. As th~ excess pro
vision of bonus had already been allowed in the ear
lier assessment, the sum of Rs. 1;64,703 was requi red 
to be treated as income and charged to tax in the 
assessment yca-r 1980-81. But in the assessment for 
the assessment year 1980-81 completed in September 



1983, the assessing officer did not include the writc
back of the excess provision for bonus as income of 

. that year. The omission resulted in u nder assessl!lent 
of income of R s. 65,881 with under charge of tax of 
R s. 46,035 and short levy of interest amoun ting to 
Rs. 26,886 ror the assessm~nt year 1980-81. 

T he case was seen by the internal aud it party of 
the department but the mistake was not detected. 

The comments of Ministry uf Finance on the case 
are awaited (Janua ry 1986) . 

(vi) A private company, showed in its return of 
income for the previous year ending S"!ptcmber 1979 
relevant to the assessment year 1980-81 an amount 
of R s. 6,45,315 as having been received towards se r
vice charges from another private limited company 
and the assessment was made in December 1983 by 
the Income Tax Officer accepting t he figure. The 
payer company assessed in the rnme ward had how
ever, claimed in its return foi:. the previou'> year encl
ing September 1979 relevant to f980-81 as having 
paid an amount of R s. 7,82,014 to the assessee com
pany towards service charges. Omission to d isclose 
the correct amount of service charges received by the 
assets and treat the remaining amount of R s. 14,03,507 
1,36,699 escaping assessment involving a short Je"vy 
of tax of R s. 95,518. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

( vii) A n assessee company re:eivcd during the 
previous year ending 30 June 1979 relevant to the 
assessment year 1980-8 L, an amount of Rs 40.00.000 
hy way of insurance claim against the destruction of 
ship, and credited R s. 1 5,33,~32 to its profit and loss 
account for the year ending 30 Jun0 1979 being the 
excess amount over the written cl.own value of 
R s. 24.66,668 of the ship. In the a·ssessn"ient comp
leted in a central circle, in September 1983 for the 
assessment year 1980-81, it wa~ decided by the 
Income-tax Officer to add an amount of R s. 1.29,82'i 
out of R s. 15 3~ 33'.? ac; nrofit on account of sale of 
assets and treat the r maining amount of Rs. 14.03,587 
as income of the assessee companv. H owever. while 
computing the income of the as<;es<;ee for the assess· 
ment vear 1980-8 L a sum of R s. 1.29.82.'i was in
correctly deducted from the amount of Rs. 14.03.507 
a'1d a sum of Rs. 12.73.682 onlv wac; con<;idered as 
income instead of R e; . 14.03'. 'i07. Thi e; mistake re
~ult ed in excesc; carrv forward of lo<:s of R s. I .2Q . ~2:' 
with a potential tax effect or Rs. 83.733. 

. The comments of the Mi n i~try of Finance on the 
para!!raph are a\ya ifed (January 1986). 
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( vili) The assessable business income of a. prh a te 
limited company for the asses~ment year 1978-79 
(assessment made in February 1984) was rnmputcd 
by the Inspecting Assistant Commissioner (Assess
ment) at a loss of R s. 27,24,612. While comput ing 
the income of the company, although the I nspecting 
Assistant Commissioner (Asstt.) added the income 
from house property, shaJe income from the firm 
etc., he did not add the net income of Rs. 1,40, 260 
Oil account of interest on securi ties, dividend and 
profit on sale of assets etc. The omission to do so 
resulted in underassessment of income of R s. l ,40,260 
leading to excess carry forward of loss by an identi
cal amount with potential short levy of tax of 
Rs. 88,363. 

The Ministry of Finance have accepted the mistaKe. 

( ix) Under th e Income-tax Act, 1961, an assess
ment, reassessment or recomputat ion in consequence 
of or to give effect to any finding or direction in an 
appellat~ order may be completed at any time and 
the normal time l imi t prescribed under the Act tor 
completion of assessments or reassessments shall have 
no applicat ion. The Act was amended by the Taxa
tion Laws (Amendment) Act, 1970 operative from 
the assessment year 1971-72 fixing a time limit of 
two years for making a fresh asses~ment pursuant to 
an appellate order," at any time before the expiry of 
two years from the end of tbe financial year in which 
the order is passed. 

Jn the case of a widely held company, for the ass
essment year 1976-77, it was held (Apri l 1982) in 
appeal tfia t the interest income of R o; . 2,95,309 on 
delayed payment of corppcnsation was not assessable 
in the assessment year 1976-77 bu t was to be spread 
over to the relevant assessment ycan wmmenelng 
from the assessment year 1964-65. Conse<]uently, the 
assessing officer revised the assessments for the assess
ment years 1972-73, 1973-74 and 1974-75 in June 
1982 and also gave corresponding relief for the ass
essment year 1976-77. It was noticed in audit in 
January 1984 that the assessment fo r assessment years 
1.964-65 to 1971-72 and 1975-76 were not simul
taneously revised to assess the interest income per
taining to each year. T he omission resulted in escap
ment of income of Rs. 1.77.444 and a non-levy of 
tax or R s. 93.314. 

0 n this being pointed out in audit (Jan ua ry 1984) 
the departme nt stated that remedial action for the 
::isses ment year. 1971-72 and 1975-76 a re bein.~ ini 
tiated and that fo r the asses~mcnt ye'<lrs 1964-65 to 
I 970-7 1, time wa~ not avai lahle to a~scsc; the interest 

.in come even at the time of completing the regula r 
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assessment for tbe a'ssessmcnt year 1976-77 in July 
1979. It was again pointed o ut \May 1985) that 
under tbe provisions of the Act, as applicable upto tlie 
assessment year 1970-71, the normal time-limits pres
cribed under the Act sha ll have no :1pplication where 
as~essment, reassessment or recompi1ta tion is made 
on the assessee in consequence of or to give cllect to 
a finding or d irection o_f an aprcllate _fluthority. l n 
viev1 of this assessment for the assessment yea rs 1964-
65 to 1970-71 were required to be revised and addi-
tional demand raised. · -

The commen ts of the Ministry of Finance arc awai-
led (J anuary 1986). · ~ 

( x) Under the Income-tax Act, 1961, where an 
asscssee incu rs afte r March 1967 any expenditure of 
a capital nature on scientific research rela ted to his 
business the whole of such expenditure incuned in 
any previous year is allowab.le as deduction for t hat 
previous year. If the asse.t is sold Slibsequently with
out havi ng been used for other pur[l'oses and the 
proceeds of the sa le together with the amount of 
deductions exceed the amount of capital expenditure, 
Lhe excess or the amount of ckduct ions so made, 
whichever is Jess is chargeable to tax as bus iness in
come of the previous year in which the sale took 
place. 

An assessee company was :ll1owccl Juring the assess
ment year 1977-78 a deduction uf R s. 4,16,988 on 
accoun t of cost of the i:nachinery purchasc:d in March 
1976 and used for scientific r<:sc:arch. T he machinery 
was disposed of fo r a consideration of Rs. 1,10,000 
d uring the assessment year 1981-82. However thjs 
amoun t was not treated as income by the Inspecting 
Assistant Commissioner (A ssessment) at the t ime of 
completing assessment for the assessment year 
198 l -82 in February · L 984. T he omission resulted 
in the income of R s. l , l 0,000 escaping assessment 
in volving short levy of tax amount ing to R s. 65.018 
in the assessmen t year 1981-82. 

The comments of the Mi nistry of Finance are . 
awaited (J anua ry 1986). · 

2.32 !11wrrecl compwario11 of total inco111e 

Under the Income-tax Act, 1961, inc0m0 of every 
kind which is no t to be excluded from the total in
come shall be chargeable to income-tax under Lhe head 
' income from other 'sources' if it is not ch arge.able 
to income-tax under any other specified head . Such 
income is com puted after making deduction of any 

other expenditure not being in the natu re of capital 
exenditure incurred wholly and exclusively for the 
purpose of making o r earning of such income. It has 
been judicially held that interest income derived from 
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borrowed funds placed in short term c.leposits by a 
company .before coQimencement of business is income 
from other sources. I t has also been held that interest 
paid in respect of such borrowed funds does not 
constitute expenditure in earning the income. It has 
further been held t.ha t the expendi.ture incurred prior 
to the date of setting up or commencement of b usiness 
is not allowable as business expenditure . . 

(i) During the previqus year ending 30 June i 980 
relev4nt to the assessment year 1981-82 a · company 
which was under construc tion and had not commenced 
production deposited the borrowed funds in shor t 
term fixed deposits with banks and earned interest . 
income, thereon amounting to Rs. 3,09,939. T he 
assessing officer assessed the income of R s. 2,96,962 
(out of Rs. 3,09,939) ·as " income from other sources" 
after allowing one per cent of pre-operative expenses 
amounting to Rs. 12,977 as having incurred in earn
ing tbe income. While computing the tornl income the 
pre-operative expenses of Rs. 12,96,465 was seJ off 
against the income of R s. 2,96,962 from o ther sources 
though the pre-operati ve expenses were not business 
expenditure and required to be capitalised. Incorrect 
set off of interest income of R s. 2,Y6,962 against the 
pre-operative expenses . resulted in under assessment 
of income of R s. 2,96,962 involving non-levy of tax 
of R s. 1,75,577. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(ii) During the previous years relevant to the 
assessment years l 9'82-83 and 1983-84 a company 
in Which public are substan tiaily iEterested received 
a loan of $ 60 million from Internat ional Bank for 
construction of the factory and deposited the bor
rowed funds in short term fixed deposits in banks. 
The company · earned interest income of Rs. 
10,25,46,000 on these short term deposits which was 
set off against the expenditure on accoun t of int~rest 
paid by the cori1pany on borrowings. As tile company 
bad not commenced its busienss operatiom the interest 
received on sho.rt term deposits was required to be 
treatecl as "income from other sources'' and the pre
operative expenses as capital expemltture without being 
set off against the income from o ther sources. The 
incorrect set off of interest income of Rs. l 0,25,46,000 
allowed in the assessments made in Februa ry 1984 
for both the assessment years resulted in the income 
of R~. 10,25,46,000 escaping assessmen t leading to 
1~011-levy of tax of R s. 7,00,56,339. The D epartment 
has accepted the mistake and re-opened tile access
mcn t. 

The Ministry of Finance have accepted . the 
mistake. 



2..33 fllcorrect .set of losses 

Where for any assessment year, the net result of 
the computation under the head-Profits and gains 
of business or profession, is a lo.>s to the assessec, not 
being a loss sustained in a speculation business, and 
such los~ cannot be or is not wholly set off against 
income under any head of income in accordance with 
the provisions of the Act, so much of the loss as has 
not been so set off shall, :mbject tc the other provi
sions of the Act, be carried forwa@ to the following 
assessment year. No loss shall however, be carried 
forward for more than eight assessment years imme
djately succeeding the assessment year for which the 
loss was first computed. 

(i) The assessment of a banking company for the 
asse~sment year 1979-80 was compieted in September 
1982. This was revised in February 1983 to give cllect 
to an appellate order. The business loss and un
absorbed depreciation relating to the assessment years 
1974-75 to 1978-79 amounting to Rs. 53,13,188 was 
set off against the revised ~].cgme for the assessment 
year 1979-80. The assessment was again revised in 
March 1983 .to allow double taxation relief. 

The assessment for the assessmen t year 1977-78 
had also been revised in March 1983 for cl1arging 
certain income which had escaped assessment and 
the acLUal loss and unabsorbed depreciation to be 
carried forward was reduced to Rs. 17,26,571. Consc
quently the business lossl unabsorbed depredation to 
be carried forward and set ofI for the assessfl!ent years 
l974-75 to 1978-79 coq_ectly worked o ut to Rs. 
24,36,435 only. Omission to consider the correct 
amount of loss as determined in the revision order of 
March 1983 for the assessment year 1977-78 while 
allowing double taxation relief for the asse~sment year 
1979-80 subsequently in the same month resulted i11 
excess set off of loss by Rs. 28, 76, 753 involving short 
levy of tax of R s. 12,69,000. In additioa an amouJJ.l 
of Rs. 3,47,240 was also leviable towards interest for 
short payment of advance tax. 

The Ministry of Finance have not disputed the 
fact s of the case. 

(ii) In the case of an asscssec company while 
computing the total income, for he assessment vear 
1981-82 in December 1983, the Income-tax Officer 
adjusted the brought forward lo..;s of the preYious 
years to the extent of Rs. 1,15,11.817 deter~ining 
the total assC'ssable income as '11il'. However, the 
brought forward loss from previous years correctly 
worked out to Rs. 1,08,31,377 cnly as a result oj set 
off of loss of ){s. 8,88,978 in the rectification made 
for. th e assessment year 1980-81 in October ·1983. 
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The incorrect adjustment o[ Joss of Rs. l , 15, L 1,81 7 
instead of Rs. 1,08,31 ,3 77 resulted in shor t-assessment 
of income of Rs. 6,80,440 in the assessment year 
1981-82 involving short levy of tax of Rs. 6, 17,793 
including in terest for non-payment o( advance tax. 

The Mirustry of Finance h~ve accc1 led the mistake. 

(iii) Tha assessment of :.i widely held company 
for the assessment year 1979-80 was completed in 
February 1983 determinjng the taxable income a 
'N il' after adjusting the carried forward business Joss 
of Rs. 30,67,867 relating to the assessment year 
1978-79. T~· ssess111ent for the assessment year 
1978-79 was ~ised in March 1984 and the correct 
loss to be carried forward for set off in the ass~s<;ment 
yea.r 1979-80 was re-determined as R :>. 5,36,666. The 
ussessment for the assessment year 197Q-80 was nor 
however, correspondingly revised and the exce~s 

amount of loss carried over was not withdrawn. Omis
sion to do so resulted in the non-levy of tax ·a l 
Ro.:. 5,79,060. 

The Ministry of Finance have informed that re
medial action was taken in January 1985 raising addi
tional demand of Rs. 5, 79,060 which has been 
collected. 

(iv) In the assessment of a company made in 
September 1983 for the assessmen t y~ar 1980-81 loss 
amounting to Rs. 8,08,775 for assessment years 
1977-78 and 1978-79 was adjusted against the in
come of the year. It was however found that the 
total loss was already adjusted in the assessment year 
1979-80 itself and no business loss remained to be. 
set off against the income for the assessment year 
I 9S0-8 l. The double adjustment of loss resulted in 
under-assessment of income of R s. 8,08, 775 involv
ing short levy of tax of Rs. 5,21 ,659 in the asscssme~t 
year 1980-81. 

The Ministry of Finance have accepted the mistake. 

(\') While computing the income of a company in 
Janu ary 1984 for the assessment year 1983-84 the 
accumulated loss appearing in the balance sheet 
an:iounting to Rs. 8,4 I ,482 was set off by the assess
ing officer against the income of R s. 3 ,93,652 as 
desired by the ·assessee. However, in the assessment 
orders for the preceding eight assessment years 
1975-76 lo 1982-83 no loss had b~cn determined for 
any of these years, except in the asses mcnt year 
1978-79 wherein a loss of on ly Rs. 7, 130 had been 
allowed to be carried forward. The income of the 
assessee for assessment year 1983-84 was, therefore, 
to have been assessed at Rs. 3,86,522 after setting off 
the Joss of R s. 7.130 brought forward from the assess-
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menl year 1978-79. Instead the department set off 
the loss of Rs. 8,41,482 as shown in Lhe balance sheet 
against the income of Rs. 3,86,522 and determined a 
net loss of R s. 4,64,330. T his mistake resulted in 
under-assessment of income of Rs. 3, l 3,452 involving 
non-levy of tax of R s. 1,92, 772. 

The assessment bas been checked by the Jn tt!rnal 
Audit party of the Dc.•p.artment bur the mistake was 
no t noticed by it. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (Jan uary 1986). 

(vi) D uring Lhe previous year relevant to the 
assessment year 1981-82, a State Sheep !Developmen t 
Corporation (a Government company) debited in its 
profi ts and loss account, a sum of R s. 9,97,285 re
presenting expenditure on salary, wage.;, bonus etc. 
The assessee received grant-in-aid of R s. 5 lakhs 
from the State Government. An additional gran t-in
aid of Rs. 2,60,599 was also received by the Corpora
tion in th(( previous year relevant to the ~ssessment 

year 198 1-82 from the State Governm~n t towards the 
ex pendi ture incu rred by it on mai ntaining farms and 
staff transfcrrc t.l by the Stale Govern ment. 

ln the assessment made in Ja1~uary 1984 for the 
assessment year 1981-82, the corporl\tion was assessed 
at loss of R s. 6,56,449 . However, while determining 
the loss the additional grant-in-aid am ounting to 
Rs. 2,60,599 received by the assessce company from 
the State Government was not taken into account. 
Omission to do so resulted in excess carry forward 
of loss by Rs. 2,60,599 leading to a potential short 
levy of tax of R s. 1,54,077. 

. The assessment was checked by the fnternal Aud it 
Party of the deparrmcnt but the mistake was not 
detected by it. 

The Ministry of Finance have accepted the mistake . 

( vii) The regular assessment of a closeiy held 
company, for the assessment year 1977-78 was com
pleted in September l980 del~rmining the loss as 
Rs. 17,44,150. Jn the revision ord~r of March 1983 , 
the loss was recomputed as Rs. 2 1,61, 11 0 comprising 
una bsorbed depreciation ·of R s. 19,63,386 and un
absorbed i1westment allowance of Rs. J ,97, 724. How
ever in the assessments for the assessment years 
197'8-79 and 1979-80 completed in December 1983, 
the Inspecting Assistant Commissioner (Asst!.) had 
incorrectly taken the unabsorbed depreciation of 
R s. 21,61,110 instead of Rs. 19,63,386 ·and adjusted 
another sum of R s. 1,44,322 towards· unabsorbed 
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investment al1owance and carried forwa rd a ~um of 
Rs. 53,402 as unabsorbed investment allowance. The 
incorrect set off of the amount resulted in excess carry 
forward of investment allowance of Rs. 1,97, 724 with 
a rotential tax effect of Rs. 1,11,466. 

The Ministry of Finance have accepted the m1staKe 

in principle. 

(viii) Under the provisions of the Income-tax Act, 
t 9111, where in respect of any assessment year the 
net result of the computation under 'Capital gains' 
relating to short term capital assets 1s a loss, such loss 
can be carried forward and set off on!y against income 
from short term capital gains in wbsequ:::nt years and 
not against income under any other heaJ of income. 

In Hie assessment of a company for the assessment 
y1.:ar 1977-78 (completed in D ecember 1982) an 
amount of R s. 1,36,497 being unabsorbed short term 
capital loss on sale of motor cars relating to lhe ass~~
ment year 1976-77 had been · erroneously set o!l 
against busint:ss income. The incorrect set off had 
resulted rn under assessment of income by 
Rs. 1,36,497 with consequent short levy of Lax of 
Rs. 92,754. 

The comments of the Ministry of Fmunce on the 
paragraph are awai ted (January 1 %6). 

l ix) Under the provisions of the Fi nance Acb 
applicable to the assessment years l 979-80 and 
1980-81, the net agricultural income is computed in 
accordance with the rules framed thereunder. When~ 

the result of the computation for the p revious year in 
respect of any sou rce of agricult ural income i a loss 
such loss shalJ be set off against any other source of 
agricultural income and not against any income from 
business. 

While comple ting the assessments of a private limi
ted co.mpany for the assessment years 1979-80 and 
l 9<30-81 in March 1983, the Income-tax Officer 
wrongly a llowed the set off of the agricultural loss of 
Rs. 20,038 and Rs. 80,154 respectively against the 
income from business as claimed by the assessec. The 
iPcorrect ·set off of agricultural loss resulted in aggre
gate short-levy of income-tax of R s. G9,684. 

The assessments were checked by the Internal Audit 
Part)' of the Department but the mistake v.as no t 
pointed out by it. 

The Minisry of Finance have accepted the mistake. 



2.34 Mist akes in a sessm ents white giving ·e/]ect to 
appellate orders 

(i) ln tlle :1·SSessment of a widely held company 
for the assessment year 1979-80 completed by an 
lncome-tax Officer in Septeo1ber 1983 after getting 
directions from the Inspecting Assistant Commissioner 
(Assessment ) the cnt i.re unabsorbed depreciation of 
Rs. 1,53,48,082 relating to the assessment year 
1976-77 was set oft against 1 he n<:t income from busi
ness. The assessment for the assessment year 
1976-77 was revised in November 1983 and the un
absorbed depreciation for that a.>sessment year was 
redetermined as Rs. 2,91,46,5 12. Consequent to the 
revision of the earlier ,years' assessments, the assess
ments for the assessment years 1979-PO and 1980-81 
were revised in Novcmbel- 1'983. In order to allow 
certain reliefs ordered by the Commissioner of In
come-tax (Appeals) the assessment<; for the assess
men t years l 979-80 and 1980-81 were again revised 
111 December 1983. 

ln the revised assessmer~t for the assessment year 
1980-81 in December 1983, unabsorbed depreciation 
rel~ting to the assessmen t .year 1976-77 was, however, 
set off to the extent _ of Rs. 2,35,13,338 (out of 
Rs. 2,9 1,46,512 determined in November 1983) and 
lhc balance of only Rs. 46,3~, l 74 instead of the 
correct amount of Rs. 56,33,174 was carried forward 
fo r set off against the i ncom~ of the subsequent a·ssess
ment years. While simultaneously revising the assess
ment for tl_ie assessment ·year 1979-80 in December 
1983 the unabsorbed deprecbtion of Rs. 1,53,48,082 
already set off in the assessment made in September 
1983 was also not added back leading to double 
allowance of depreciation. As a result thereof un
absorbed depreciation was allowed in excess to the 
extent of R s. 1,43 ,48,082 1fter takmg into account 
the arithm tical mistake of Rs. l 0,00,000 leading to 
excess cany· forward of loss of an1 eql)al amount from 
the assessment year 1980-8.l involving a potent ial tax 
effect of Rs. 80,88,731. 

The M0istry of Finance have accepted the mistake. 

(ii) In the previous year relevant to the assessment 
year 1979-80 an assessee company incurred a. liability 
a'mounling to Rs. 99,90,362 on account of purchase 
t ~.x on alcohol and claimed the liability as deduction 
from its income. T his was disallowed by the Income
tax Officer while completing t he assessment in April 
1982. Or. ::ippeal by the assessee company the Com 
missioner ( Appea l~ ) in his order:; of March 1983 
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allowed the liability as deduction and directed the 111-
come-tax Officer to carry out nece sary adj ustment 
regarding purchase tax liability on the alcohol pur-
chased and remaining as closing stock. 

While giving effect to the appeJlate orders of March 
1983 the Income-tax Officer did not carry out a.djust
ment in respect of the closing stock as at 31 Decem
ber 1978, relevan t to the assessment year 1979-80. 
As the incidence of purchase tax on the closing stock 
was to the extent of Rs. 20,04,055 the closing stock 
should have been increased by this amount. Furth er, 
Lhe opening stock for this year also was required co 
be increased by R s. 6,92,194 on a.ccount of adjust
ment of closing stoclc rela ting lo the earlier year. The 
non-adjustment of purchase tax iiabilily for the open
ing and closing stocks of '..l lcohol resulted in a net 
under-assessment 0f income of Rs. lJ , Ll ,861 and 
consequent short levy of tax of R s. 7,57,599. 

The departmen t accepted the mistake m1d rectified 
the assessment in February 1985. 

The comments of Ministry of Finance on the para
graph arc awaited (January 1986). 

(iii) The a.ssessments of a public limited company 
for the assessment years 1976-77 and 1977-78 were 
revised in May 1981 a'nd June 1982 respectively to 
give effect to the orders of the Commissioner of 
l ncomC'-tax disa llowing the exlra shift depreciation 
allowed earlier. Based on the increased writ ten down 
values (or these two assessmen t years, furt her depre
ciation of Rs. 7,33,846 &~<l R s. 4,70,373 ·were allowed 
by the Inspecting Assistant Commissioner (Assess
ment) in the revisions made for the assessment years 
1977-78 and 1978-79 in May 1982 an<l J une 1982 
respectively. On appeal, t he orders of the Commj s
sioner of Income-tax, fo r both the assessment years 
1976-77 and 1977-78 were strnek down by the 
Appellate T ribunal in J uly 1983. Accordingly, the • 
assessments revised in M ;.>.y 1981 an<l June 1982 for 
the assessment years 1976-77 and 1977-78 were 
again revised in August 1983 and November 
1983 respectively. Consequen tly the assessments 
for the assessment years 1977-78 and 1 978~ 
79 were to. be revised to withdraw the e:xcess 
depreciation of R s. 7,33,84 6 and Rs. 4, 70,3 73 allow
ed in May 1982 and June 1982 respectively. The 
Inspecting Assistant Commi.>sioner (Assessment) how
ever. did not revise simultaneously these as5~ssmen ts 
and the omission to do so resulted in u nder-assess
ment of income of Rs. 12,04,219 wit h consequent 
under charge of tax of Rs. 6,95,436. 

I 
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On the mistake being pointed out in audit in May 
1984, the department accepted the same in January 
1985 and revised the assessments raising an addi
tional demand of Rs . 6,95,7 l2 which had also been 
collected. 

The Ministry of F inance hav·~ s tated that the fact 
that the rectifi cat ions were pending was in the know
ledge of the Inspecting Assistant Commissioner 
(Assessment) and there was time avai lable therefor. 
However, the rectifications were carried out and add i
tional demand collected only when the issues were 
raised in Audit. 

T he assessments for the two assessment years were 
checked by the Internr.l Audit Party of the depart
ment; but the mistake was not detected by the de
pa rtment. 

(iv) Under the provisions of the Income-tax Act, 
196 l (Prior to its amendment by th\! F inance Act, 
1983), in computi ng the business income an export 
market development allowance was admissible to resi
dent asscssees engaged in the business of export of 
goods outside India or in providing services or Eaci
Jiti.cs outside India at one and one third times the 
qualifying expenditure. In the case of widely held 
domestic companies, the deduction was increased 
from 1 April 1973 lo one and one half times the 
qualifying expenditure incurred afte r the 28 F ebruary 
1973 but before I Apri l J 978. 

(a) For tlie assessment yea r 1974-75 (previous year 
ending 3 l st December, 1973) a public limited com
pany claimed a weighted deduction of Rs. 7.15,133 
on the qualifying expenditure of Rs. 15,14,400 in
curred pr ior to and after 1 March 1973 in the rat io 
of 1 : 5. In the assessment completed in a Central 
Circle in September 1977, · the assessing officer allow
ed a deduction of Rs. 3,89,907, but the Appellate 
Assistant Commissioner allowed the assessee's claim 
except for one item. T he assessment ~as accordingly 
revised in February 1978 allowing a deduction of 
Rs. 6,90,51 1. O n further appeal, the Appellate Tri
bunal set aside the orders of the Appdlate Assistant 
Commissioner for reconsideration of the nssessee's 
claim. While re-doing the assessment in 
October 1981, the assessing officer allowed a further 
deduction on the qualifying expenditure of 
Rs. 2,41,987 in the ra.tio of 10.66 : 89.34 on the 
?asis of export sales. The deduction already allowed 
m the order of February 1978 was however not with
drawn. In the re-assessment the assessing officer had 
n l~o held a deduct ion of Rs. 4,8 I , 6~ 7 n~adc in the 
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revision order of February 1978 as not allowable but 
had not actually disallowed. T he excess deduction 
thus resulted in under assessment of income of 
R s. 3,34,306, the lax effect involved being 

Rs. 1,93,060. 

For the assessment year 197 5-761 the assessee 
company claimed a deduction of R s. 5,66,366 but in 
the assessmC'I1t completed in August 1978 the assc<;s
ing officer allowed a' deductio:n of R s. 2,33,224 only 
disallowing the deduct ion in respect of cert ain items 
of expenditure. The Commissioner of Income-tax 
(Appeals) partly allowed the assessec'.s claim and tbe 
assessment was revised in March l 979. T he appel
late Tribunal set aside the order of the Comm issioner 
of Income-tax .(Appeals) f6r reconsideration of the 
deduction allowed. While re-doing the assessment in 
October 1981 (revised in December 198l) and 
allowing a total deduction of R s. 5,47,122 the assess
ing officer omitted to withdraw the allowance in res
pect of an expenditure of ~s. 4,25,550 already a1low1 

cd in th e revision order of M arch 1979. This re
sulted m excess deduction of Rs. 2,12,775 involving. 
additionrol ta'x of R s. 1,22,870. The department• 
accepted the mistake and collected the a.dditional de-· 
mand in D ecember 1983 and January 1984. 

Tl1e comments of the M inistry of Finance on the 
paragraph are awaited (January 1986). 

(b) lo the case -of a domestic company in which 
public were not substantially interested, the income 
tax officer while completing the a.ssessmcnt for the 
assessment year 1977-78 in F ebruary 1980 did not 
allow weighted deduction on expenditure incurred by 
the assessee company in connection with export of 
goods~ though the expenditure amounting to 
R s. 8,09,686 was allowed as deduction. The Com
missioner (Appeals) directed the assessing officer 
(August 1983) .to consider the expenditure of 
R s. 8,09,686 as qualifying for weighted deduction . 
While giving effect to the appe!laf.e 0rders .in Septem
ber 1983 the assessing officer er roneously allowed the 
entire amount of Rs. 8,09,686 as weighted deduct ion 
instead of restricting the same to one third of the 
qualifyin~ sum viz. Rs. 2,69,895 resulling in excess 
computation of business loss by Rs, 5,39, 791 with 
consequent excess carry forward of loss by the same 
amoun t in vol~ing potential rax effect of Rs. 3, lJ ,228. 

The M inistry of Finance have accepted the mistake. 

(v) While computing the income of a company for 
the assessment year 1980-81 in May 1983, out of 
Rs. 12,87,358, cla imed by the company as revenue 



expenditure on modernisation of plant the Income-tax 
Officer aUowed only a sum of Rs. 4 .29,120 and treat
ed the balance viz. Rs. 8,58,238 as er.pita! expendi
ture. On :lppeal by the company, the Commissioner 
(Appeal-;), held (December 1983) that out of the total 
claim of Rs. 12,87.358 a sum of R s. 1,52,066 only 
was to be treated as capital C'l:pend iturc. H owever, 
while revising the original income-bx assessment pur
suan t lo the appellate orders (January 1984), without 
the prior approval of the Inspecting Assistant Com
missioner, the Income T ax Officer deducted a sum 
of R s. 1 l ,35 ,292 (Rs. 12,87,358-Rs. 1,52,066) from 
the income as origina lly assessed but failed to add 
back the deduct ion of Rs. 4 ,29, 120 &lready allowed 
in the original assessment. Thi:; resulted in excess 
allowance of carry forward loss of Rs. 3, 70.503, fo r 
the assessment year 1980-8 l (after setting off un
absorbed depreciation adjustable to tl1c extent of 
R s. 58,6 17 of earlier yea rs) for set ofT a·gafost the 
income for subsequent assessment years with a con
sequential short levy of tax of Rs. 2,53, 7 19 in the 
asses ment year 198 1-82. · 

The Ministry of Finance have accepted the mistake. 

(vi) Tn computing busines~ income of an assessee 
under the Income-tax Act, 196 1, any expenditnre of 
revenue or cap ital nature incurred on scient ific re
search relat ing to t he business carried on by an asses- · 
see is allowed as deduction. lf any question a rises as 
to whether and to what cxtent any asset is being used 
for scientific research, the Central Board of D irect 
Taxes shall refer the case to the prescribed authority. 
whose decision shall be fi nal. . 

In the assessment of a private limited company for 
the assessment year 1978-79 (completccl in March 
198 I) deduction of Rs. 3,49,268 claimed to have 
been incurred as capital expenditure on scientific re
search was disallowed by the fospccting Assistant 
Commissioner (Assessments), as no attempt was made 
by the assessce to establish that the items of ma-chi
nery etc. purchased were meant for scien tific research . 

On appeal, the Commissioner of Income Tax 
(A ppeals) set aside the assessment in J uly 198 1 with 
the directions that the case be referred to the Central 
Board of Direct T axes, for obtr,in iog the decision of 
the prescri bed authority as required under the law 
as to whether the disputed assets had been used fo r 
scienti fic research or not. 

The assessing officer while giving appeal effect in 
September J 981 , however, al lowed the entire amount 
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of Rs. 3,49,268 claimed by the assessee as deduction . 
Thereafter, the set aside as essment in July 198 1 wa 
reassessed in September 1982 on the basis of evidence 
produced by the assessee on the usage; of the assets 
for scientific research allowing deduction · of 
Rs. 2,04, 183 out of Rs. 3,49,268 claimed. While do
ing so, the Inspecting Assi tanr Commissioner (Assess
ment s)' however, overlooked to add back the amount 
of Rs. 3,49,268 already allowed as derluction in 
September 1981. This resulted in underassessmcnt of 
income of Rs. 3,49,268 involving short levy of lax 

of R s. 2,25,928 including interest for short payment 
of advance tax. The D epartment accepted the mis
take and rectified the assessment. 

The comments o[ Ministry of F inance on the para
graph are awaited (J amrnry 1986). 

(vii) During the course of the- assessment of an 
assessee company for the assessment year 1976-77, 
thei assessing officer held that the assessce was enti tled 
to deprecia tion of Rs. 1,51 ,254 only in resp ect of ma
chinery against its claim for Rs. 2,70,737 and the 
furth er claim for extra shift allowance of an equ al 
amount was also ·not admissibl~ in the absence of 
particulars. In the regular assessment completed in 
August 1979, the assessing ntlicer , however, disallow
ed a sum of Rs. l , 19,373 only being the excess depre
ciation claimed but the 1::xt rn shift allowance of 
Rs. 2,70,737 was omitted to be disallowed. ·1 his re
sulted in excess allow3nce of depreciation of 
Rs. 2,70,737 . ln August 1980 the Comniissioner of 
Income-tax (Appea ls) allowed the assessee's appeal for 
the depreciation and extra shift allowance on the ma
chinery. While a1Jowing depreciation a.ad extra shift 
::.llowance according to the appeal order in J une l 98 J , 
the assessing officer made no adjustment of the sum 
of Rs. 2,70,737 allowed er roneously as extra shift 
a llowance in the order of August 1979. 

T he mistake resulted in double allowance of extra 
s hift allowance amounting to Rs. 2, 70, 737 with a 
consequent short levy of tax of R s. 1,56,350. 

T he Tn tenrnl Aud it of the department which had 
checked the case could not detect the mistake. 

The comments of the Ministry of Finance on the 
paragraph are awaited (J an ua·ry 1986). 

(vii i) When a company makes any deposit under 
the Companies Depos~ts (Surch<•rge on Income-tax) 

-
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Scheme, 1976, the amount of surcharge on Income
tax payable will be to the extent as below :-

(1) In the case where the amount of deposit so 
made is equal to or exceeds the amount of 
surcharge on income t~x payable by it, shall 
be nil; and 

(2) in a' case where the amount of the deposit 
so made falls short of the amount of sur
charge on Income-tax payable by it, shall 
be reduced by the amount of the de;posit. 

In accordance with the Companies Deposits (Sur
charge on income-tax) Scheme, 1976 an assessee com
pany made a deposit of Rs. 39,550 in March 1977, 
in respect of the assessment year 1977-78. l n the 
assessment completed in August 1980, the l ncome
tax officer did not allow the abatement of R s. 39,550 
on surcharge on income-tax payable by the assessee on 
the ground that the said deposit was not mad~ before 
the prescribed due date. On an appea.l preferred by the 
assessee the Appellate Commissioner upheld the de
cision of the Income-tax Officer. On a further appeal 
by the assessee the Appellate Tribunal held that the 
said deposit was actually made before the due date 
and that no surcharge could b~ levied by the J ncome 
lax Officer. In pursuance of the said appellate order, 
the Income tax Officer revised the assessment for the 
assessment year 1977-78 in March, 1983, and did not 
levy any surcharge. As however, surcharge Jeviable 
against the assessee amounted to R s. 91,885, an abate
ment of Rs. 39,550 only being the sum deposited by 
the company should have been allowed and the 
balance sum of R s. 52,335 was pr,yable by the assesscr 
as surcharge on Income-tax. 

The omission resulted in non-levy of surcharge of 
Rs. 52,335 with consequent short-levy of penal inte
rest aggregating R s. 23,493 for short payment vf ad
vance tax and belated submission of return of income 
for the assessment year J 977-78. 

The Ministry of Finance have accepted the mis
take. 

(ix) Under the prov1s1ons of the Income-ta'x Act, 
1961, any sum paid to an employee as bonus is 
allowable as deduction while computing business in
come. 

S/ 11 C&AG/85- 13 
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Jn the case of a company assessee provision for 
bonus amounting to R s. 1,27,570 claimed by the 
company for assessment year 1977-78 was disallowed 
by the Income-tax Officer at the time of completing 
i he assessment in August 1982. The bonus was, 
however, allowed in the assessment year 1978-79 by 
the Income-tax Officer on actual payment. T he asse
ssee company had gone in appeal against the dis
allowance m.ade for the assessment, year 1977-78 and 
the Commissioner of Income-tax (Appeals) admitted 
the company's appeal and allowed the deduction. T he 
departments appeal against the orderc; of Commission
er of Income-tax (Appeals) to the Income-tax Appe
llate Tribunal was rejected, but the Tribunal directed 
the Income-tax Officer to rectify the assessment for 
assessment year 1978-79 to wi thdraw the deduction 
already allowed. It was noticed in aud it that the 
bonus of Rs. 1,27,570 allowed in the assessment year 
1978-79 rema ined to be withdrawn inspite of the 
directions given by the Income-tax Appellate Tri
bunal. This resulted in under-assessment of income 
of Rs. 1,27,500 involving tax of R s. 73,640. 

The M inistry of Finance have accepted the mis-
take. · 

(x) Under the provisions of the Income-tax · Act, 
1961 a company in which public is not substantially 
interested is required to ctic;t ribute ~ statutory percen
tage of its distributable income of any previous year 
as dividends within twelve months following · the ex
piry of the said prcvfous year. When the actual pro
fi ts distributed arc less th an the statutory requirement 
additional tax is payable &t the prescribed rates. 
Further the provision of the Act as substituted by the 
Taxation Laws Amendment Act, 1975 is made app)j
cable to all the Indian companies and remained in 
force upto 31 M arch 1978. The amendment made b y 
Finance Act (2) 1977, was effective from 1 April 
1978. 

In a case the Inspecting Assistant Commissioner 
(Asstt.) levied an additional tax of Rs. 51,000 for 
the assessment year 1977-78 as the dividend decJared 
(Rs. 15,300) was less than the statutory requirement 
(Rs. 98,866) . This levy was nullified by the Com
missioner of Income-tax (Appeals) in March 1983 
for the reaso.n that the relevant provisions of the In
come-tax Act was amended by Finance Act (No. 2) 
J 977 and was not applicable to the assessec. The 
Inspecting Assistant Commisc;ioner (Assessmen t) 
refunded the amount of R s. 51 ,000 together with 
interest of R s. 12,000 (Total Rs. 63,000 ) at the time 
of rect ification carried out in November 1983. 

The department neither brought the correct posi-
tion of law to the notice of the Commissioner or 



Income-tax (Appeals) nor filed an appeal before the 
Tribunal thus foregoing a revenue of Rs. 63,000. 

The case was reported to the Commissioner of In
come-tax in May 19 85. Reply is awaited. 

The case was checked by the Internal Audit Party 
of the Department but the mistake was not detected 

,by it. 

The ccmments of Ministry of Finance on the 
par..igraph arc awaited (January 1986) . 

· INCORRECT EXEMPTIONS 
RELIEFS 

AND EXCESS 

2.35 lnf orrect deduction tmdcr Chapter VJ-A of lhc 
Act 

Under the provisions of Chapter VI-A of the In
come-tax Act, 1961, certain deductions are admissi
ble from the gross total rncorn l.! of an assesscc in 

arriving at the net income chargeable to tax. The 
over-riding condition is that the total deduction should 
not exceed the gross total income of the assessee. 
Gross total income has been defin ed in the Act as thl: 
total income computed in accordance with the pro-

.visrons of the Act before making deductions under 
Chapter Vl- . Where set off of unabsorbed loss, 
depreciation, investment allowance etc. of earlier 
years, being au anterior stage, results in rectucing the 
total income to nil or to Loss, no deduction under 
Chapter VI-A is admissible . 

While completing the assessment of six assessees 
(compa nies) for the assessment years 1979-80 to 
198 1-82 and 1983-84 under the charge of six Com
missioners, deduction amounting to Rs. 39.32 lakhs 
towards intercorporatc dividends, royalty received 
from foreign enterprises, profits and gains of newly 
established industrial undertakings in backward are'as 
-e tc. was made by allowing the deduction on the gross 
total income without reducing it by the amount of 
unabsorbed depreciation, develcpment rebate and in
vestment allowance as required under the Act and 
without restricting the deduction to the gross tota l 
income as so computed. This resulted in short levy 
of tax of R s. 3.64 lakhs in five cases and excess carry 
forward of unabsorbed depreciation allowance and 
investment allowance to the tune of Rs. 34.92 takhs 
in two cases. 

In two cases, the assessments were completed by 
the Inspecting Assistant Commissioner (Assessment) . 
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The Minist ry of Finance have accepted the mis
ta kes in all these cases. 

2.36 Incorrect allowance of relief in respect of newly 
established business undertaking 

Under the provisions of Income-tax Act, 1961, prior 
to its amendment by the Finance Act, 1980 with 
effect from the assessment year 1981-82 where the 
gross to tal income of an assessee included any pro
fits and gains derived from a newly established cnder
tald ng which went into production before 1 April 
J 981, the assessee became ~mitled to tax relief ~ 
respect of such profits and gains upto 6 per cent per 
annum 7 } per cent from 1 April 1976 of capi
ta l employed in the undertaking in the assessment 
year in which it began to manufacture or produce 
articles and also in each of the four succeeding asse
ssment years. 

Where, however, such profi ts and ga ins fall short 
of the relevant amount of capital employed during 
the previous year the amount of such short fall or 
deficiency was to be carried forward and set off 
agafost futu re pro~ts upto the seventh assessment 
year rcck'oocd from the e nd of initial assessment 
yea r. 

Jbe method of computing capit:il employed in ,the 
industrial undertaking was laid down in Income-tax 
Rules, 1962 according to which the capital employed 
would be the value of assets on the firs t day of the 
computation period of the undertaking, as reduced by 
moneys and debts owed by the assessee on that day. 

Further in the computation of the value of capital 
cmployed in the industrial undertaking, the value of 
depreciable assets should be taken at their written 
down value as on the first day of the computation 
period. The capital employed was calculated on the 
basis of owned capital and reserves only exclusive of 
borrowed capital. By an amendment through the 
Finance Act, 1980 to the Act, the provisions of the 
Rules were incorporated in the Act itself retrospec
tively from 1 April 1972. 

(i) In the assessment of 12 companies adoption 
of inflated figures of capital emoloyed and application 
of incorrect rate for purposes of calculating tbe relief 
in respect of newly established undertakings resulted 
In excess allowance of relief totalling R s. 1,14,99,896 
leading to short-levy of tax of R s. 54 ,35,464 in 8 

-
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cases and excess carry forward of loss with potential 
tax effect of Rs. 14,85,296 in four cases. 

The details are as under : -

Sr. C.I.T. 
No. - - --

Asstt. Year 

2 

J. B 
1975-76& 
1977-78 

2. c 
1980-8 1 

3. D 
1980-81 

4. A 
1973-74 

5. E 
1976-77 to 
1978-79 

6. E 
1980-81 

7. F 
1982-83 

8. G 
1977-78 

Nature of mistake 

3 

D ouble deduction of carried 
forward deficiency of tax 
holiday relief of Rs. 
57,15,000, once in assess
ment year 1974-75 a nd a lso 
in assessment years 197'5-76 
and 1977-78. 

Omission to withdraw excess 
tax ho liday relief of Rs. 
6,07,923 in assessment yelr 
1980-8 1 arising out of re
determination of tax holi
day relief for the assess
ment years 1977-78 to 1979-
80. 

Tax 
effect 

R~. 

4 

33,00,4 12 

4, 58,830 
(Potential 
Tax) 

Jncorrect adoption of the 5,09.765 
va lue of the total assets and (Potentia l 
omission to deduct lia- tax) 
bilities from the capital em-
ployed. 

Omission to revise the assess
ment for the assessment 
year 1973-74 consequent on 
the retrospective amend
ment of Act by Finance Act 
1980 to redetermine the 
tax holiday relief as a result 
of which, against a tax 
holiday relief due of Rs. 
22,3 78, relief of Rs. 2,63,349 
was .allowed. 

(a) Omission to deduct bor
rowed capital secured loans 
and loans to sundry credi
tors. 

(b) Incorrect deduction of 
value of depreciable assets 
at the book value on the 
first day of computation 
period instead of written 
down value. 

(c) Erroneous applications of 
rate of relief of 7! per 
cent o f the capital emplo
yed instead of correct rate 
of 6 per cent. 

Excess adjustment of Rs. 
5,93,665 of carr ied fo rward 
tax holiday relief. 

1,47,654 

37,624 
2,77,970 

(Potential 
tax). 

3,51,005 

Incorrect allowance of tax 3,47,989 
holiday relief of Rs. 6, 17,277 and penal 
for the si.xth assessment interest of 
year instead of restricting Rs. 56,916 
relief to five assessment 
y .;us only. 

Erroneous a llowance of tax 
holiday relief of Rs. 
3,33,761 beyond the seventh 
assessment year reckoned 
from the end of the initial 
assessment year. 

2,10,263 
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2 

9. H 
1977-78 

10. A 
1979-80 

11. I 
1979-80 

12. J 
1979-80 

3 

Incorrect adoption of value 
of assets of Rs. 1,04,87,059 
instead of Rs. 77,43,368 as 
on the first day of the com
putation period. 

Erroneous addition of assets 
of value of Rs. 39,82,620 
not acquired on the first 
day of the computation per
iod. 

Written down value of assets 
was incorrectly adopted. 
Also relief was erroneously 
calculated at 6 per cent in
\tead of at 7! p. r cent 
of the capital employed. 

Carried forward tax ho liday 
relief of Rs. 7,1 2,886 of one 
ship which would have 
lapsed was erroneously set 
off against income from 
another unit. 

4 

3,06,395 

1,76,604 

2,38,731 
(Potential 
tax) 

5,00,602 

Of these 12 companies, 2 companies were assessed 
by Inspecting Assistant Commissioners (Assessment). 
The assessment of 3 companies were checke~ by the 
internal audit party of the department but the mis
takes were not detected. 

The Ministry of Finance have accepted the mistakes 
in four cases and the comments of the Ministry are 
awaited in the remaining cases. 

(ii) A company having income from old and new 
qnits did not keep separate accounts for the new 
unit and prepared a combined profit and loss account. 
In the assessment years 1976-77 to 1980-81, the pro
fit from the new unit was not sufficient to absorb 
the full amount of deduction. With a view to avail
ing of full deduction, it allocated the profit amongst 
old and new units on an ad-hoc basis inflating the 
profit of new unit and decreasing the profit of the 
old unit. In such cases, according to the decision 
of the Calcutta High Court (September 1975) the 
quantum of capital and profit of new unit should be 
determined on methods based on recognised commer
cial principles. One such method is to base the ·cal-' 
culation on the comparative position of assets and 
the ratio between the old and new units as 1 : 3. The 
assessed income for the assessment years -1976-77 to 
1980-81 allocable to old and new units according to 
the ratio was Rs. 4,57,260 and Rs. 9,14,540 against 
Rs. 1,04,980 and Rs. 12,66,820 respectively actually 
adopted by the assessing qfficer resulting in under
assessment of income from old unit to the extent of 
Rs. 3,52,280 and short levy of tax of Rs. 2,04,600. 
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Further in the assessments for the assessment years 
1974-75 to 1976-77 made as a result of appe11ate 
orders of January 1980 deduction was worked out by 
taking average capital employed during the year and 
not capital employed as on first day of computation 
period as laid down in the Act . Though the law 
was amended with retrospective effect, appellate au
thorities were not approached to reclify their order, 
which resulted in excess allowance of deduction. 
Money borrowed was also not deducted from the 
value of assets. In assessment year 1977-78 the 
amount of term loan and current liabilities aggrega
ting Rs. 37,60,178 was not deducted from L11c value 
of assets . The mistake resulted in allowance of 
excess deduction amounting to Rs. 13,06,505 in 
assessment yea rs 1974-75 to 1977-78. This had 
potential tax effect of R s. 7,54,500 at tbe rates 
applicable to assessment year 1977-78. 

The CQmments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

( iii) With effect from 1 April 1981, where gross 
total income of a company includes profits and gains 
derived from a new industrial under taking the com
pany is entitled to a deduction of 25 per cent of such 
profits for a period of eight years including the year 
in which thL· manu facture has started. 

In · the assessmenl of a company for the assessment 
year 1983-84 (completed in July 1983 and rec tified 
in March 1984) the Income-tax Officer determined 
the profits of the new industrial undertaking as 
Rs. 6,56,047 and allowed a deduction of R s. 1,64,012 
(25 per cent of profits) towards relief for the new 
industrial undertaking, while determining the profits 
the Income-tax Officer overlooked to take into ac
count the investment allowa nce of Rs. 9.89,995 
admitted to the new uni t. A~ after provid ing invest
ment allowance, the profits of the new unit are nil , 
the assessee was not entitl~ to any deduction to
wards new industrial undertaking profits. The in
oorrect deduction of Rs. 1,64,012 resulted in tax 
under charge of Rs . L 11 ,967 (including excess pay
ment of interes t on advance tax and <;urta.x unde r
charge) . 

The ca e was checked by Internal Audit of the 
departmen t but the mistake was not detected hy 
them. 

The Ministry of Finance have acccp t.c<l th-: 111 is
take·. · 

2.37 lnc-0rrect deduction ~n respect of newly estab
lished undertakings in backward areas 

U nder the provisions of Income-tax Act, 1961, 
where the gross income of an assessee includes any 
profits and gains deriv~d from an Industrial Under
takings established in backward areas, a dec.\uction of 
twenty per cent of profits derived from such under
takings is allowed in computing taxable income for a 
period of ten years. However where the undertaking 
starts production after l December 1970 but before 
l April 1973, the period for which the deduction 
will be allowed is to be reduced by the number of 
assessment years which expired before the assessment 
year 1974-75. In addition, the assessee is also en
titlcJ to tax relief in respect of such profits and ga ins 
upto six per cent of the capital employed in the 
undertaking in the assessment year in which it begins 
to manufacture or produce articles and also in each 
of the four succeeding assessment years. The Act, 
however, prohibits such deduction/ relief to an indu
strial undertaking which is formed by splitting up or 
reconstruction of the business :llre;ady in existence. 

(i) After dissolving the partnership firm in D e
cember 1980, the erstwhile partners formed a orivate 
company in February 198 1 transferring to the company 
the plant and machinery previously used by the firm. 
A t the time of completing the assessments of the 
company for the assessment years 1982-83 and 1983-
84 in November 1983 and Mi.irch 1984 respectively, 
deductions of twenty per cent of profits and tax relief 
in respect of such profits and gains upto six per cent 
of the capital employed were allowed . As the indu
strial undertaking was estabilshed by reconstruction 
of a business already in existence the assessee was 
not entitled to the allowance. The incorrect deduc
tion/ relief resulted in short computation of income of 
Rs. 8,85 ,601 in the assessment years 1982-83 and 
l 983-84 leading to aggregate tax. under charge of 
Rs. 5.44,645. 

TI1e comments of the Ministry of Finance on the 
ca. e are awaited (January 1986) . 

( ii) In the assessments of a company for the assess
ment years 1982-83 and 1983-84 deduction in res
pect of profits and gains from new industrial under
taking in backward areas was allowed to the extent 
of Rs. 37,434 and R s. 57,000 respectively. It was 
noticed that the production of the company had ac
tually commenced from the assessmen t year 1972-73. 
Hence the specified deduction was available for eight 
years commencing from the assessment year 1974-75, 
i .e. upto the assessment year 1981-82 only. The 
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allowance of the aforesaid deduction in the asses
sment years 1982-83 and 1983-84 was therefore not 
correct leading to under assessment of income by 
Rs. 37,434 and R s. 57,000 respectively. Further in 
the assessment for 1981-82 the aforesaid deduction 
was allowed on the gross income before allowance of 
investment allowance instead of on net income only 
Iead.ing to excess alJowance of deduction nf Rs. 4,006 
and under assessment of income by the same amou nt. 
The mistakes resulted in total tax under charge of 
R s. 75,005 (including, penal interest) in thv a!;scs<;
ment years 1981-82 to 1983-84. 

The comments of the Ministry of Finance on the 
case are awaited. (January 1986) . 

2.38 Incorrect exemption of dividend income 

Under the Income-tax Act, 1961, where any divi
dend is declared by a company from out of profits 
attributable to the relief granted to it under the Act 
in respect of a new industrial undertaking set up by 
it the dividend or the part thereof which is so attri
butable to the tax holiday relief will be exempt from 
income-tax. For this purpose the Income-tax O:Ticer 
is required to issue er ce rtificate ind icating the e~tcn t 

to which the d\vidend declared by the company would 
be so exempt from tax. 

In the case of a widely held company the as~essing 
officer issued a certificate stating that the enti re divi
tknJ declared by the company for the y.:ar ended 
31 March 1977 would be exempt frc m tax. As against 
a tax hol iday rel ief amounting to Rs. 2 ,9 l.32,013 
available for the year ended 31 March 1975 the 
assessing offi cer . had issued a certifica te in March 
1983 exempting the full dividend of Rs. 1,60,00,000 
for the year ended 31 March 1975 . The balance of 
tax holiday relief available as at the end of 31 March 
1975 was onJy R s. 1,31,32,013 and further dividends 
of R s. 80,00,000 were declared for each of the years 
ended 31 March 197 6 and 31 March 1977 respec
tively. Out of the dividends of Rs. 80,00,000 dec
lared for the year ended 31 March 1977 only an 
amount of R s. 51 ,32,013 would be held as paid out 
of tax bolidgy profits and be exempt. The incorrect 
exemption· to the full extent of Rs. 80,00,000 granted 
by the Income-tax Officer in respect of the dividend 
declared for the year ended 31 March 1977 instead 
of restricting it to R s. 51 ,32,013 resulted in dividend 
of Rs. 28,67,987 escaping tax liabilitv in the hand~ 
of the shareholders. Assuming an ~verage ra te of 
tax of 40 per cent in their hands the incorrect exemp
tion would result in a short levy of tax in the hands 
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of the shareholders to the extent of Rs. 12,62,000 
(approx). 

T he comments of the Ministry of Finance on t he 

pa ragraph are awaited. (J anua ry 1986) . 

2 .39 Incorrect deduction in respect of intercorporate 
dividends 

Under the T ncome T ax Act, 1961, in the case of a 
domestic company, whe re the gross total income in
cluding any income by way of dividends from another 
domestic company, there shall be alJowed in computing 
the total income, a deduction a t a specified percentage 
of such income. The Act was amended through 
Finance Act (No. 2) 1980 with retrosp:::ctive effect 
from 1st April 1968 to provide tha t the deduction on 
account of intercorporate divi dends is to b~· ailowcd 
with reference to the net dividend income as computed 
in accordance with the pro visions of the Act and not 
on the gross amount of the divide:nd. T he Act fur ther 
stipulates that where the gross total of an asses ee in
cludes any income by way of dividends on shares in 
a company attributable to profits and gains from the 
new industrial undertaking of such company a deduc
tion equal to the whole of such dividend a ttributable 
to such p rofits and gains of the undertaking shall be 
allowed in computing the income of the assessee. 

In the case of three assessees (companies) under 
the charge of three Commissio ners, excess deduction 
amounting to Rs. 18.75 lakhs was made by allowing 
the deduction towards intercorporatc dividends Oil the 
gross amount of d ividends instead of vn the net 
amount d uring the assessment years 197 J -72 to 1972-
73, 1974-75 to 1980-8 1 and 1982-83 result ing in 
short levy of tax totalling to R s. 10.99 lakhs for the 
assessment years 1972-73 , 1974-75 and 1975-76. 
Two of the assessments have been com pleted after the 
amendment to the Act in 1980 propounding the cor
rect position in Jaw. In the other cases the excess 
deduction originally allowed in the assessments was 
not withdrawn despite the amendment to the Act 
retrospectively from 1 April 1968. One cgse had 
been checked by the Internal Audit Party of the 
department and the mistake was not noticed by it. 

Tn two cases the mistakes have been accepted hy 
the department. 

The Ministry of Finance have accepted the mis
take in one case. Their comments in other cases are 
awaited (January 1986) . 
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2.40 Incorrect derluction allowed on income for tech
nical services rendered outside Inda 

Under the Income-tax Act, 1961, where the gross 
total income of an Indian compa.ny includes income 
by way of royalty, fees or any similar payment rece
ived by the company from foreign Government or a 
foreign enterprise in consideration for technical ser
vices rendered outside India' to the foreign enterprise, 
under an agreement approved by the Board and such 
income is received in convertible foreign exchange in 
India, a deduction of the whole of such income 
shall be allowed in computing the total income of the 
company. The payments made by the foreign enter
prise to the Indian company for or to cover overhead 
and establishment expenses in India and included in 
the fees or other similar payment received do not 
partake the character of income as defined in the 
Act. It was also clarified by the Board in their cir
cular of December 1975 that services such as those 
relating to management, organL at ion, sales, finance 
and accounts and technical services which are ren
dered or to be reiAdered in India will not qualify for 
such deduction. 

(i) A public limited company engaged in the ex
ecution of contracts abroad, claimed a deduction of 
Rs. 1,14,96,227 for the assessment year 1980-81 
as income representing fees for technical services 
received from foreign concern. While completing the 
a~sessment in September 1983, the assessing officer 
disallowed .a sum of Rs. 81,746 only on account of 
reimbursement of . overhead expenses incurred in 
India, whereas the amount of overhead expenses 
actually amounted to 57 ,63,066 Rials equivalent 
to Rs. 6, 70,317. Thus the correct amount of dis
allowance on this account should have been 
Rs. 6;70,317 instead of Rs. 8 1,746 disallowed by the 
assessing officer. The omission to disallow the correct 
amount of over bead expenses resulted in short levy 
of tax of Rs. 3,47,992. 

The department did not also consider s imilar pay
ment in another contract amounting to Rs. 2,97,905 
involving a' further tax demand of Rs. 1,76,135. 

The total short levy of tax on this account was 
Rs. 5,24,127. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(ii) An assessee company received payments of 
Rs, 9,39,007 and Rs. 5,08,300 in the previous years 
relevant to assessment years 1981-82 and 1982-83 
respectively from foreign governments for rendering 

technical service for execution of works in those 
countries. The Inspecting Assistant Commissioner 
(Assessment) while coll?-pleting assessment for assess
ment years 1981-82 and 1982-83 in October 1983 
and February 1982 respectively allowed deduction of 
these receipts from gross total income without taking 
into account the expenditure of Rs. 4,43,264 and 
Rs. 4,3 7 ,04 7 incurred in earning the income in the 
assessment years 1981-82 and 1982-83 respectively. 
This resulted in uoderassessment of income of 
Rs. 8,80,311 in these years involving short levy of 
tax of Rs. 6,00,720 including excess interest allowed 
for excess payment of advance tax. 

The comments of Ministry of Firrance on the para
grap~ are awaited ·(January 1986) . 

2.41 Incorrect exemption of income of a Warehouse 

Under the provisions of the Income-tax Act, 1961, 
in the case of an authority constituted under any law 
for the time being in force fQ..r the marketing of com
modities, any income derived fro_m the letting of go
downs or warehouses for storage, processing or faci
litat ing the marketing of commodities would be ~x
empt from Income-tax. What is exempt under the 
aforesaid provisions is the income d~rived from the 
specific activities mentioned therein and not in res
pect of other incomes. This view has also been held 
by the Madhya Pradesh High Court ( 133-ITR-158) 
in January 1981. 

During the previous year relevant to the assessment 
year 1979-80, a state warehousing corporation re
ceived a sum of Rs. 6,56,618 on account of service 
charges for rendering services such as loading, unload
ing and transportation of commodities etc. In the 
assessment for the assessment year 1979-80 comple
ted in August 1981, the assessing officer did not in
clude the amount of service charges in the total in
come. As the income on account of service charges 
did not constitute income derived from letting of ware
house for storage etc., the same was required to be 
included in the tota1 income. The omission to in
clude the service charges received resulted in under 
assessment of income of Rs. 6,65,618 involving short 
levy of tax of R s. 3,84,395. 

The assessment was checked by the internal audit 
party of the department, but th,e mistake was not de
tected by it. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

t 
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2 .4 2 Excess Refunds 

Where th~ amount of tax pafd exce~ds the amount 
of tax payable the assessee is entitled to a refund of 
the excess. According to the executive instructions 
issued in September 1974, the as:.essing officer i:; re
quired to take prior approval of the Inspecting Asstt. 
Commissioner of Income-tax before _issue of tax re
funds of Rupees one lakh and more. 

93 

(i) In the case of a public limired company, a sum 
of Rs. 4,27, 185 wao; determincJ. as refundatle for the 
assessment year 1980-81 in the provisiom1l assessment 
made in July 1980. After adjusting a sum of 
Rs. 2,58,244 on account of tax arrears relating to the 
assessment year 1974-75, the Income-tax Officer 
sought the appr.>val of the Inspecting Asstt. Commis
sioner of Income-tax for refund of the balance amount 
of R s. 1,68,941 only. The Inspecting Asstt. Com
missioner (Special Circle) ordered a recomputation 
of the total income and rectification of the provisional 
assessment. After recomputation in December 1% 0, 
a sum of Rs. 3,93,607 was re-determined as refund
able to the assessee company. The assessing officer 
refunded the full amount of R:..:. 3,93,607 without 
taking into account the sum of Rs. 2,58,244 already 
refunded in July 1980 by way of adjustment of tax 
arrears for the assessment year 1974-75. The reeu
la r assessment for the assessment year 1980-81 was 
made in August l 982 rai>ing a tax demand of 
Rs. 6,05,373 taki ng into account :he re.um! of 
Rs. 3,93,607 made in July 1980 only. T he refund 
of R s. 2,58,244 was thus lost sight of resulting in 
·c.·cess refund of Rs. 2,58,244. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(ii) The assessment of a close!y held company for 
the assessment year 1979-80 was revised by the Ins
pecting Asstt. Commissioner (Asstt .) in April 1982 
and a sum of R s. l ,~,553 being the tax of 
Rs. 1,45.639 paid in J anuary 1982 and interest of 
Rs. 2,914 thereon was refunded in November 1982. 
The assessment for th~ assessment year 1979-80 was 
again revised in November 1983 to give effect to the 
orders of May 1983 of the Cpmmissioner of Income 
tax (Appeals) and in the revision, the Income-tax 
Officer gave credit for the sum of R s. 1,45,639 (be
ing the tax paid in January 1982) stating that it was 
omitted to be taken into account. The refund issued 
in November 1982 was thus lost sight of by the 
assessing officer and the credit given in November 
1983 resulted in double credit .of R s. 1.45.639 and 

payr.lent of interest of Rs. 32,032 there on involvmg 
t.x..:ess refund of Rs. 1,77,671 . 

The M in istry of Finance have accepted the nils

takc. 

(iii) In the case of an assessec Public Limited 
Company engaged in carry ing on the busine~s of 
manufacturing hardened and ground gear in India on 
contract basis with parties including Stale and Central 
Government agencies, the assessing officer refunded 
an amount of Rs. 17,32,224 while making the pro
visional assessment for the asses5ment year 1981-82, 
in July 1981 and again Rs. 5,47,172 while making 
rectification on provisional assessment in March 
1982, both refunds being in consideration of advance 
tax of R s. 28,00,000 and of R s. 12,48,183 tax de
ducted at source. T he certificate of tax deducted at 
source, showed tax amounting R s. 3,21,209 deduc
ted at source did not pertain to the accounting period 
of calendar year 1980, relevant to the assessment year 
1981-82. The omission to exclude the amount re
sulted in excess refund of Rs. 3,21,209. 

The comments of the Ministry of Finance on the 
caragraph are awaited (Januarv 198 Ci) . 

( iv) Under the provisions of the Income-tax Act, 
1961 an Indian Company or a company which bad 
mad~ the prescribed arrangements for the declaration 
and payment of d ividends wi thin India sha ll , before 
making any payments, deduct tax at source from the 
amount of dividend at the prescribed rates in force 
.:r.d deposit the tax so deducted to the credit ,)f the 
Central Government. The Act fur ther orovides that 
the tax so credited to Central G0vcrnment shall be 
t reated as a payment of tax on behal[ of the persons 
from whose income the deduction was made. The 
Act does not however allow similar treatment to
wards deduction of tax on dividend made by a foreign 
company which has not made the prescribed arrange
ments for the declaration and payament of dividend 
within India. 

The assessment of a cpmpany for the assessment 
year 1980-81 was completed in March 1984 result
ing in a refund of tax of Rs. 1,11 ,51 ,353. In the 
assessment the department allowed a credit for tax 
deducted at source of R s. 1,24,80,466 which inclu
ded a sum of R s. 1,59,092 in respe.:t of tax on d ivi
dends received from foreign companies, incorporated 
outside India, Similarly, in the assessment for the 
assessment year 1979-80, a total credit for a sum 
of Rs. 1,09, 12,042 was allowed to the assessee com
pany which included tax on dividend declared by 
foreign companies amounting to R s. 15.425. Since 



the Act does not permit allowance of credit of tax 
in respect of the deduction of ta;<. on dividends made 
hv a foreign company which haJ not made the pres
c~ibed arrangements for the declarc.: ti1.in and pay• nent 
cf dividends within India, the cr~d••. for tax so allowed 
k the hands of the assessee con.:pany w:is not in or
der and resulted in excess refund to the exteP.t of 
R s. 1,74,517 for the two assessment years. 

The comments of the Ministry of Finance on th..: 
paragraph are awaited (January 1986). 

NON-LEVY OR INCORRECT LEVY OF 
INTEREST 

2 . .13 Delay in filing tb<! return 

U nder the Income-tax Act, 1961, if the return of 
income for any assessment year is n ot furni shed wit h
in the prescribed due date th~ as~essec sliall be !;able 
tc pay simple interest at 12 per cent ( 15 per cent 
from October 1984) per annum from the dale imme
diately following the due date to the date of furnish
ing of the return, on the amount of tax determined 
ir. the regular assessment as reduced by 1he advance 
tax, if any paid ana any tax deducted at source. 

(i) A closely held company fi.ie<l its return of in
come for the assessment year 1980-81 on 29 August 
1980 as against the due date of 30 June 1980 . In 
the assessment completed in October 1981, the tax 
of R s. 57,10,939 paid in advance by the assessee 
company was not treated as 'advance tax' as the 
'statement of advance tax' filed by the company was 
not in accordance with the provisions of the Act. The 
advance deposi t of tax was accord!ngly not taken into 
account either for levy of interest for non-filing of 
the estimate of advance tax or for payment of in
terest on the excess of advance tax. Consequent on 
ignoring the advance payment of tax the assessee 
company would be liable to pay interest of R s. 57,730 
for belated filing of the return. The k:vy was, how
ever, not considered by the department. 

On this being pointed out by audit in January 1983, 
the department levied the interest in A ugust 1984. 

The M inistry of F inance have accepted the mis
take. 

(ii) In another case, assessed in yet another com
missioner's charge, there was short levy of interest 
of Rs. 67,104 for the assessment year 1980-81 owing 
to erroneously calculating the period of delay in filing 
the return of income for the year as fou~ mon ths 
instead of sixteen months. The comments of the 
M inistry of Finance on the case are awaited (January 
1986). 
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(iii) T he Act also provides that where a return 
filed is defective, the Income-tax Officer, may a t his 
discretion, allow the defect to be rectified within 
fifteen days or such fur ther time as may be allowed . 
Where the defect is rectified by the assessee at any 
time within the period allowed by the Income-tax 
Officer the return already filed will be treated as 
valid ;eturn. When the defect is rectified after the 
time allowed, but beTore the assessment is made, the 
Income-tax officer may condone the delay in rect ify
ing the defect and treat the return fi led as a valid 
return. The Act specifically provides that the income 
tax return of a company shall be signed and verified 
by the Managin g Director or where there is no Man
aging Director by any Director of the company. A 
return of income is to be regarded as defective only 
if it contains any of the defects reft:rred to in the 
Act. 

A company in which the public are substantially 
interested filed its return of income for the assess
ment year 1980-81 in August 1981 signed by its Sec
retary instead of by the Joint Managing Director, the 
competent person. A revised return duly signed by 
the Joint Managing Director was filed in. September 
1982. The assessing officer trea ted the original re
turn filed in August 1981 as defective, condoned the 
delay in filing the revised return and had ordered 
(March 1983) . that no interest need be charged for 
the belated filing of the return. The assessment for 
the assessment year 1980-81 was made in March 1983 
on a total income of R s. 61.1 6, 190 with a tax demand 
of Rs. 36,16,197 and no interest fo r belated filin g of 
the return was charged . 

T here is no provision in the Act to condone any 
delay in filing the original return and the asscssee 
having filed a return for the first time fo r the assess
ment year 1980-81 in August 1981 only instead of 
by 31st July 1980 the non-levy of interest for the 
period upto the date of filing the original return was . 
not in order. The non signing of the return by the 
competent person is not one of the conditions ex
plained in the Act for regarding a return as defective 
and the relaxation from the levy of interest perm1ttect 
by the Income-tax Officer on account of this omission 
is also not in order. This resulted in non-levy of in
terest of R s. 4,33,932. 

The comments of the Ministry of Finance on the 
paragraph are awaited ( J anuary 1986) . 

2.44 Omission to deduct tax at source 

Any person not being an individual or a Hindu 
Undivided family, who is responsible for paying to a 
resident any income by way of interest other than 
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income chargeable under the head "Interest on Secu
ricic:; '' shalJ, at the time of credit of such income to 
the account of the payee or at the time of payment 
thereof in cash or by issue of a cheque which<:ver 
is earlier, deduct income tax thereon at the rates in 
force and deposit the same to the credit of the 
Government. Failure to deduct tax at source renders 
the assessee liable to 

( 1) pay the amount of tax; and 

(2) pay penal interest at the prescribed rate from 
the date on which it was deductible to the date on 
which it is actualJy paid. 

In regard to interest paid to a non-resident how
ever, the Income-tax Act provides for deduction of 
tax at source at the time of payment. The omissicn 
to deduct tax or failure to pay the tax deducted to 
the credit of Government, renders ti1e payer liable to 
charge of interest at 9 per cent and 12 per cent per 
annum and penalty as laid down in the Act. 

The expression ' at the time of payment' in the pro
visions applicable to non-residents, is construed by the 
Central Board of Direct Taxes to mean " at the time 
of actual payment". When a ncm-resident bank ad
vances loans to a ·resident person and appropriates the 
periodical interest by debit to his rnnning account 
with the bank, no tax is being deducted at source 
such interest payment on the plea that only a 
book adjustment has been carried out and no actual 
payment of interest has taken place. In .T uly 1980, 
the M inistry of Finance accepted tha t there was a 
lacun a in the provisions of the Act relating to non
residents and it was engaging their attention. The 
lacuna has not, however, been rectified so far. 

( i) In the previous years relevant to the assessm en t 
years 1975-76 to 1981-82 and 1972-73 to 1979-80, 
two companies incurred interest liability aggregating 
to R s. 60,79,901 on loans taken by them from two 
non-resident banks. As the assessees had running 
accounts, the two non-resident banks debited the ac
counts of the assessees with interest due. However, 
tax of R s. 44,63,025 was not deducted at source from 
such interest payments and credited to Government. 
The department did not also invoke the provisions of 
law for the levy of penal interest and penalty for the 
failure. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(ii) A company made a total payment of 
Rs. 10,04, 787 by way of interest to residents during 
the previous years relevant to the assessment years 

S / 11 C&AG /85-14 

95 

1976-77 to 1979-80. No tax was deducted from 
the residents at the time of payment of interest by 
the assessee as a result of which tax amounting 
Rs. 2,11,005 was not recovered by the company. For 
failure to recover the tax at source, the Company 
was liable to pay penal internst of R s. 61,370. How
ever the assessing officer did not levy interest. 

Accepting the omission the Ministry of Fimnce 
reported that the interest of R s. 61,3 70 had since 
been collected. 

2.45 Delay in payment of tax demand 

Under the Income-tax Act, 1961, any demand for 
tax should be paid by an assessl!e within thirty-live 
days of service of notice of the relevant demand and 
failure to do so would attract simple interest at t~ el.e 
per cent (15 per cent from 1 October 1984) per 
annum from the date of default. In November 1974, 
the Central Board of Direct Taxes issued instructions 
that interest for belated payment of tax should be 
calculated and charged within a wc·.::k of the date 
of final payment of the tax demands. In April 1982, 
the Board issued instructions 'clarifying that the 
interest is to be calculated with reference to the date 
of service of original demand notice on tax finally 
determined in cases of assessments set aside or varied 
by appellate authority, and the fact that during the 
intervening period there was no tax payable by the 
assessee under any operative order would make no 
difference to the position. 

In· the case of seven companies assessed in seven 
d ifferent Commissioners ch arges, income-tax and sur
tax demands amounting to R s. 3,02,52,661 and 
R s. 35,34, 701 respectively for the assessment years 
1972-73 and 1977-78 to 1982-83 (assessment<; com
pleted between March 1978 and November 1983) 
were raised and the demands became due for pay
men t in all the cases between May 1980 and Decem
ber 1983. The tax demands were paid by the asses
see companies between March 1981 and March 1984 
after a delay ranging from 2 months to 28 months. 
As the demands were paid beyond the admissible 
period of 35 days, these companies were liable to pay 
interest of R s. 22,37,428 on the belated payment of 
tax. 

No interest was levied by the assessing officers in 
any of these cases and the omission resul ted in non
levy of interest of R s. 22,37,428 for the seven assess
ment years. 

Three of these seven cases were assessed by Ins
pecting Assistant Commissioners (Assessments) and 



one of the cases was checked by the internal audit 
party of the department which did not point out the 
omission. 

The Ministry of Finance have accepted the mis
take in two cases and comments of the Ministry in 
the remaining cases are awaited (January 1986). 

2.46 Non-levy of interest on non payment of advance 
tax due to lacuna in the Act 

The Act fu rther stipulates that where the advance 
ta'X paid by the assessee during a financial year ex
ceeds the amount of tax determined on regulm: assess
ment the Government is liable to pay interest at the 
rate 'of twelve per cent (fifteen per cent with effect 
from 1 October 1984) on such amount of advance 
tax as is found to be in excess and the interest is 
computed from 1st April next following the said fi nan
cial year upto the date of regular assessment . 

Where, however, the amount of advance tax refun
ded on provisional assessment results in the balance 
advance tax falling short of seventy five per cent of 
the tax determined on regular assessment there is no 
provision in the Act to levy intere::;t on such excess 
refund. Finding the absenc_e of the enabling provi
sion in the Act for levy of interest on such excess re
fund of advance tax and to prevent the abuse of such 
advance refunds by the assessees and considering the 
inequitous situation to the disadvantage of the 
Government the Public Accounts Committee, in their 
lOOth Repo~t (7th Lok Sabha 1982-83), observed 
that 'this is apparently an anomalous situation which 
calls for a sui table amendment of the law to remove 
the lacuna', and the committee recommended that 
Government should examine this question and bring 
fourth suitable amendment to the Act forthwith. In 
their 'action taken note' on this recommendations fur
nished to the Public Accounts Committee in March 
1983, the Ministry of Finance stated that " the recom
mendation of the Public Accounts Committee has been 
noted and would be processed while fornn.la'ting pro
posals for the comprehensive Amendment Bill, expec
ted to be introduced this year" ( 1983) . The Income
tax Act, 1961, has been amended in 1984 and 1985, 
but no amendment to the Act to plug the lacuna poin
ted out by the Public Accounts Committee has been 
made so far. As a result, though the exchequer con -
tinues to be deprived of the benefi t of :idvance tax, 
interest for non-payment of advance tax could not 
be levied. 

Four companies assessed in three different Com
missioners' charges made payment of advance tax of 
Rs. 42,26,535 for the ass.essment years 1978-79 and 
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1979-80. Provisional assessments in respect of these 
companies were made between October 1978 and 
July 1980 and a sum of Rs. 37,02,020 was refunded 
on account of advance tax paid in excess. In the 
regular assessments made between September 1981 
and January 1983, a tax of R s. 30,32,710 was de
termined as pfiyable by the companies and consequen
tly the refund of advance tax already made proved ex
cessive and the amount refunded as aforesaid re
mained with the companies till they were demanded 
again on completion of regular assessment. However, 
in the absence of an enabling provision in the Act, 
no interest could be charged on the amount of 
advance tax refunded to the companies. Had such a 
provision been introduced as recommended by the 
Public Accounts Committee and agreed to by the 
Ministry of Finance, interest amounting to 
Rs. 6,57,191 would have accrued to the Government 
computed at the rate of 12 per cent prescribed in 
similar instances. 

The Ministry of Finance have not disputed the facts 
in one case. Their comments in the remaining cases 
are awaited (January 1986). 

2.47 Non levy of interest on short payment of ad
\'ance-tax 

(i) Under the Income-tax Act, where an assessee 
has paid advance tax on the basis of his own estimate 
for any financial year and the advance taxi so paid 
falls short of seventy five per cent of the tax deter
mined on regular assessment, interest at the prescri
bed rate is payable by the assessee on the amount by 
which th~· advance tax paid falls short of assessed 
tax from the first day of the next financial year to 
the date of regulax: assessment. 

Two companies assessed in one Commissioner's 
charge for the assessment years 1979-80 and 1980-81 
from whom the advance tax amounting to Rs. 
27,06,442 ' was demanded by the Department, paid 
Rs. 11,35,928 as advance tax. As the advance tax 
so paid fell short of 75 per cent of the assessed tax 
of Rs. 22,42,058 penal interest of Rs. 5,41,287 was 
attracted but not considered in these cases in the 
assessments completed in Septem.bcr 1983 and June 
1984. The department, however, levied interest of 
Rs. 91,108 only (as against: Rs. 2,35,099 ~eviable) in 
one case and did not levy any interest in the other 
case resulting in a total non-levy of tax amounting 
to Rs. 4,50,179. 

The' Ministry of Finance have accepted the mis
take in one case. Their reply is awaited in the other 
case (January 1986). 
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(ii) Under the Cncome-tax Act, where on making 
regular assessm~nt, the assessing officer finds that an 
assessee has u~der-estimated tbe advance tax pay
able by him and has thereby reduced the amgunl 
payable in either of the first two instalments, be 
may direct that the assessee shall pay simple interest 
at 12 per cent per annum for the period during which 
the payment was deficient. 

In the case of two companies assessed in two diffe
rent Commissioners' charges for the assessment years 
1976-77 and 1979-80 assessed in March 1979 and 
May 1983 respectively the companies paid advance 
tax of Rs. 94,89,175 in• the first two instalments on 
the basis of own estimate and made up the shortfall 
of R s. 56,75,865 in the Inst instalment by filing re
vised estimates. For the total deficiency of 
R s. 56, 73,865 the company was liable for penal 
interest. No interest was, however, levied and the 
omission result~ in the non-levy of interest amount
ing to Rs. 2,10,721. 

The comments of the Ministry of Finance on the 
cases are awaited (January 1986) . 

(iii) In the case of .i private limited company, tbe 
department issued a notice in July 1973 to the 
assessee to pay advance tax am<;>Unting to 
Rs. 1,30,000 for the assessment year .1974-75. The 
computation of advance tax wa:; based on the assess
ed income for assessment year 1970-71. A revised 
notice was issued to the assessee in November 1973 
demanding advance tax of Rs. 4,20,400, computed 
on the basis of self assessment tax for the as~essment 
year 1973-74 paid by the assessee. The notice 
issued by the department- in J uly 1973 was cancelled 
by the Department in December 1973 owing to 
the reduction in the total income to "nil" for the 
assessment year 1970-71. In the regular assessment 
for assessment year 1974-75 completed in Novem
ber 1976, the department demanded interest of 
Rs. 96,410 for failure to file estimate of income. 
This was object.ed to by the assessee on the follow
ing grounds 

(1) the r~vised notice issued for advance tax 
by the dep3rtmcnt in November 1973 be
came infrnctuous as a result of the cancel
lation of the earlier notice of July 1973 
and 

(2) there wac; no legal obligation on the part 
of the company to file an estimate. 

This contention of the assessce was accepted by 
the department and interest demanded was with
drawn. 
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It was pointed out by audit in March 1979 that : 

(1) the Income-tax Officer was competent to 
issue a revised notice for payment of ad
vance tax anytime befo re the date which 
was 15 days prior to the date on which the 
last instalment was payable; and 

(2) the failure to file an estimate rendered the 
assessee liable to pay inte r~t amour. ting to 
Rs. 96,410. 

The department accepted the mistake and recti
fied the assessment in March 1984 ~reating an addi
tional demand of R s. 87,650 after adjusting a sum 
of Rs. 10,039 which was deducted at source from 
the assessee. 

The comments of M;nistry of finance on the para
graph are awaited (January 1986). 

2.48 Short levy of interest 

Under the Rule framed under the J\ct, the period 
of calculation of iQ.tercst is to be rounded off to a 
whole month or months and for this purpose any 
traction' of a month shall be ignored. Such round
ing off of a mc;mth, however, is to be made only 
once and not :it every. stnge of intem1ed iary pay
ment of taxes. 

The assessment of a company for the a~sessment 

year 1980-81 was completed on 25 March, 1983. 
As there was short payment of advance tax on esti
mates, the department levied penal interest of 
R~. l 1,45,460. T he amoun: of interest was to be 
calculated from 1 April 1980 to 28 February, 1983 
omitting the fraction of a month in March 1983. 
Besides advance tax, the assessee paid self assessment 
tax of R s. 1,52,451 on 6 September 1980 and a further 
sum of Rs. 4,25,866 on 30 July, 1981. The actual 
number of months for which interest was Ieviable 
for the aforesaid period worked out to 35 months 
instead of 33 months as calculated by the cepart
ment as a result of roml'ding off of months at every 
stage of the said intermedjary payment of taxes. 
Further the department erroneously considered the 
date of payment of Rs. ~.25 ,866 as on 30 July 1980 
instead of the ~orrcct date of 30 July 1981 as evi
den t from the relevant challan on record . The mis
takes resulted in short levy o[ intere t of 
Rs. 1.25.3 19 for the asc;cssment year l 980-81. 

The comments of the Ministry of F inance a re 
awaited (January 1986). · 



2.49 Avoidable payment of interest by Government 

Under the Income-tax Act, 1961, where the ad
vance tax paid by an assessee exceeds the amount 
of tax payable as determined on regular assessment, 
the Government is liable to pay interest on the amount 
of advance tax paid in excess for the period from 
1 April of the assessment year to the date of regular 
assessment. The Board issued instructions in April 
1966 directing the Income-tax Officers to complete 
regular assessments as soon as possible after receipt 
of the return. 

In 1968 the Act was amended. to provid~ for pro
visional assessment and grant of refund of advance 
tax paid in excess on the basis of provisional assess
ment. The Board also issued instructions that pro
vi•ional assessment should be made in all cases where 
regular asessment is delayed beyond six months from 
the dare of receipt of the return . These instructions 
were reiterated by the Board in March 1971 :rnd 
again in July 1972. 

In September 1974 the Board prescribed a register 
to be kept in the personal custody of the Income-tax 

. officer for noting down cases where provisional asse
ssment would have to be made. The Income-tax 
Officers were also required to leave notes on the 
files, giving reasons as to why regular assessments 
could . not be completed within six months. While 
stating that any payment of avoidable interest would 
be viewed seriously, the Board required the Commis
sioners and the Inspecting Assistant Commissioners 
to call for half-yearly statements of interest · paid, 
exceeding Rs. 1,000 in each case in order to satisfy 
themselves that the payment of interest was unavoi
dable. 

In their further instructions of July 1977, the 
Board prescribed the proforma of a register to be 
maintained by the Income-tax Officers for making 
provisional assessments. All applications for provi
sional refunds and all returns with income ..;xceeding 
Rs. 50,000 were required to be entered in this regis
ter as and when they are received. The Board also 
stated that provisional assessment for refund should 
be made not only in cases where the assessee bad 
$pecifically claimed refunds but also where refunds 
were apparently due on the basis of returns filed. 

D espite the controls prescribed by the Board, the 
om1ss1on to make p'rovisional assessments continue 
to occur involving avoidable payment of substantial 
amounts of interest by Government apart from the 
delay caused in refundiog the amounts due tu the 
assessees under the law. 
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Four companies assessed in four commissioners 
charges filed their return of income for the assess
ment years 1979-80 to 1981-82 between June 1979 
and July 1981 showing a total i:lcome of 
Rs. 18,43,26,745. (One company returned a loss of 
Rs. 40,57 ,877 for the assessment year 1979-80 irr 
June 1979 but revised the return in February 1982 
showing income of Rs. 2,17,061). A sum ot 
Rs. 12,24,59,089 was paid by these companies as 
advance tax inc!uding tax deducted at source in respect 
of these assessment years. As refund of advan·ce tax 
paid in excess was prima facie due to these companies, 
provisional assessments were required to be made in 
pursuance of the provisions of the Act and the exe
cutive instructions issued by the Board. No provisional 
assessments were made to refund the tax paid in 
excess in the case of three companies. The regular 
assessment in respect of these three compan ies were 
made between March 1983 and March 1984 iaising 
a demand of Rs. 7,10,71,299 and the advance tax of 
Rs. 1,04,74,207 paid in excess was refunded to the 
assessee companies along with interest of 
Rs. 39,21,125 thereon. 

In the fourth case, the provisional assessment 
which was required to be done before March 198 1 
was made in August 1982 after a delay of 17 months, 
raising a demand of Rs. 3,8 1,76,523 and advance tax 
of Rs. 32,05,977 was ref.:Jnded to the company. The 
regular assessment of the company was made in 
August 1983 and a sum of Rs. 8,41 ,820 was paid to 
the assessee on account of interest on advance tax 
paid in excess. 

Had provisional assessment been made in time 
within the prescribed period of six months from the 
date of fi ling of the returns, payment of interest to 
the extent of Rs. 35,41 ,003 by the Government could 
have been avoided. 

Two of these companies were assessed by Inspec
ting Assistant Commissioner (Assessment) . The In
ternal Audit Party of the department has checked 
the assessment of two companies but the above omis
sion escaped its notice. 

The Ministry of Finance have accepted the mis
take in one case. In an another case they have con
tended that the provisional assessment was not made 
under the law as there was no claim for refund from 
the assessee. This is not in accordance with the 
instructions of the Board on the subject. 

Their replies in respect of the other cases are 
awaited (January 1986). 
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2 .50 AYoidable payment of interest due to delay iu 
giYing effect to appellate orders 

Under the provisions of the Income-tax Act, 1961, 
where as a result of any order passed in appeal or 
other proceedings under the Act, refund of any 
amount becomes due to the assessee and the Income
tax Officer does not grant the refund within a period 
of three months from the end of the month in which 
such order is passed, the Government shall pay to 
the assessee simple interest at twelve per cent per 
annum on the refun'd due from the date immediately 
following the expiry of the period of three months 
aforesaid to the date on which the refund is granted. 
The Central Board of Direct Taxes issued executive 
instructions in January 1977 directing that such re
funds should be granted within a month of the receipt 
of appellate orders. 

(i) Two companies became entitled to a total 
refund of Rs. 72,58, 192 ( including surtax refund of 
Rs. 6,00,4 79) for the assessment years 1970-71 
1971-72, 1973-74, 1975-76 and 1976-77 as a result 
of appellate orders passed between December 1977 
and November 1980. The refund was however au
thorised by the assessing officers between April 1981 
and March 1982. As a result of delay in authorising 
the refund, the department had to pay interest of 
R s. 14,79,679 (including interest of Rs. 1,81,309 
on surtax) to the assessee companies. Had timely 
action been taken by the department to refund the 
tax pursuant to the appellate orders, the ?ayment or 
interest of Rs. 14,79,679 could have been avoided. 

The M inistry of Finance have accepted the mis
takes. 

( ii ) Puw..1ant tu certain appella te orders passed in 
March 19 80 for the assessment year l 971 -72, the 
assessment of a public company for the asses;ment 
year 1971-72 was revised in November 1980. Con
sequent upon this revision, the assessm:!nt for the 
assessment year '1977-78 was also required to be 
revised. The assessment for the assessment year 
1977-78 was revised in F ebruary 1981 determining 
a refund of Rs. 71,97,047 to the assessce. The re
fund wa~: actually made to the assessee companv in 
March 1981. 

The delay in gtvmg effect to the order<; of the 
Appellate Tribunal in respect of the assessment year 
1971-72 and further delay in making the consequen
tial revision of the assessment relating to the assess
ment year 1977-78 resulted in payment of interest 
of Rs. 5,77,760 to the assessee company which could 
have been avoided had timely action been taken by 
the assessing officer. 
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The assessment was checked ov the Special Audit 
Party of the department but the mistake escaped its 
notice. 

T he comments of the Ministry of Finance are 
awaited (January 1986). 

2 . 51 Ir.correct payment of interest by Government 

(i) Under the Income-tax A ct, 1961 where the 
advance tax paid by an assessee durin·g a financial 
year exceeds the amount of tax determined on re
gu'.ar assessment, the Government is liable to pay 
interest at the prescribed rate on the amount of 
advance tax paid in excess for the period from 1 
April next following the financial year to the date 
Qf regular assessment. The manner of payments and 
the dates of instalment of advance tax are laid 
down in the Act.. Interest on excess advance tax 
paid by an assessee is payable by government at. 
the time of regular assessment. 

The Central Boa.rd of I'frect Taxes have also 
reiterated in October 1975 that any payment made 
after the last date of the instalment of advance tax 
would not be considered as advanct! tax and would 
oot therefore qualify for payment of interest to an 
assessee. They had further held that there is no 
enabling provision for relaxation of the dates of 
instalments of advance tax since the dates have 
been fixed by law itself and in any case the last 
date for payment of advance tax cannot be re
laxed. 

In the case of a private lim ited company whose 
previc1..1s years ended on 3 1st M arch every year 
advance tax for the assessn1ent year 1980-81 was 
payable by the company on 15 September, 1979, 
15 December, 1979 and 15 March, 1980. The com
pany however, made a total payment of tax of 
R s. 90,30,000 on 17 November 1979, (Rs. 
19,35,000) 20 December 1979 (Rs. 19,35,000) and 
15 March 1980 (Rs. 51,60,000). 

The provisional assessment o~ the assessee for 
the assessment year 1980-8 1 was completed jn 
November, f 980 and a refund of R :;. 28,00,051 (in
d ucting interest on the advance tax paid ifl· excess 
amountoig to R s. 1,83, 176) was made to assessee 
in the same month viz November, 1980. T he pay
ment of interest of Rs. 1,83,176 aforesaid to the 
assessee on provisional assessment was not in ac. 
cordance with the provisions of the law. 

The regular assessment for the assessment year 
1980-81 was completed in August 1983 and the 
total ill'come and tax thereon were fiilaly deter
mined at Rs. 89,82,3 10 and R s. 57,93,590 respec--
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tively. The tax paid in excess was determined at 
Rs. 32,36,410 and refunded to the as
sesse.e alo,ng with interest amounting to Rs. 
4,30,983. As refund of Rs. 28,00,051 (including 
interest of Rs. 1,83,176) was made earlier in Nov
ember 1980 after provisional assessment, the bal
ance amount of Rs. 8,67,342 (including interest of 
Rs. 2,47,807) was refunded to the assessee in 
August 1983 after final assessment. 

As the first two instalments of R s. 19,35,000 
each were deposited by the assessee on 17 Novem
ber 1979 and 20 December 1979 which were be
yond the due dates as fixed by the Act viz. 15 Sep
tember 1979 and 15 December 1979, they could 
not be considered as payment of advance tax for 
allowing interest to the assessee. Further, as the 
deposit of Rs. 51,60,000 by the assessee as third 
instalment of advance tax on 15 March 1980 did 
not fully cover the assessed tax of Rs. 57,93,590, the 
total pavment of interest to the assessee;, amounting 
to Rs. 4,30,983 (in November 1980 and August 
1983) was irregular and incorrect under the Act 
and the imtructions issued by the Central Board of 
Direct Taxes in October 1975. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

The case was checked by the Intern'al Audit 
party of the Department and tbe mistake was not 
noticed by the party. 

(ii) Under the provisions of the Income-tax Act, 
1961, where an assessee becomes entitled to refund 
of any amount paid after 31 March 1975 as a 
result of any orders passed in a~al or other pro
ceedings the Central Government shall pay interest 
nt 12 per cent (15 per cent from l October 1980) 
per annum on the amount so refundable from the 
date on which the refund is granted. No interest 
~' however, be payable for a period of one month 
from the date of the order passed in appeal or other 
proceedings. Executive instructions have also been 
issued in January 1977 that refund should be 
granted in such cases within a month of the date 
of the appellate orders. 

Consequent to certain appellate orders pa'ssed in 
March 1980 for the assessment year 1971-72, a 
widely held company became entitled to refunds of 
Rs. 84,87,247 and Rs. 74,08,031 for the. assessment 
years 1975-76 and 1976-77. The refunds were act
ually paid in November 1980 and December 1980 
respectively due to delay in giving effect to the ap-

pellate orders for the assessment year 1971-72 and 
comequential delay in revising the assessment for 
the assessment years 1975-76 and 1976-77. The 
delay of six and eight months respectively in mak-· 
ing the refunds for the two assessment years 197 5-7 6 
and 1976-77 resulted in avoidable payment of in
terest of Rs. 11,01,632. 

The comments of the Ministry of Finance on the· 
paragraph are awaited (January 1986). 

2.52 Non-levy of additional Income-tax 

Under the provisions of the Im:ome-tax Act, 1961r 
where the profits and gains of any previous year ais
tributed as dividends within the twelve months imme
diately following the expiry of the previous year by a 
company, not being one in which the public are sul>
stantially interested or a hund~red per cent subsidiary 
of any suc'h company, are less than the statµtory 
percentage of the distributable income of that previous 
year, the company is liable to pay additional income
tax at the rates given below on the distributable in
come as reduced by the amount of dividends actually 
distributed, if any :-

(1) Investment company-50 per cent. 

(2) Trading company-37 per cent. 

(3) Any other company-25 per cent. 

(a) On the basis of the Income-tax assessment made 
in' September 1983 of a private limited company for 
the ·assessment year 1980-81 the distributable income 
for the previous year relevant to this assessment year 
calculated at the prescribed percentage worked out to 
Rs. 7,69,519. No dividend was declared by the asses
see company for the previous year and consequently 
the company became liable for additional income-tax. 
However, no additional income-tax was levied by the 
department. The omission resulted in non-levy of 
additional income-tax of Rs. 1,92,380. 

The Ministry of Finance have accepted the mis
take. 

(b) Two tradirig companies in which the public were 
not substantially interested had distributable income of 
Rs. 5,57,735 for the previous year relevant to the 
assessment year 1980-81. No dividend was distri
buted, by the companies for this year. The non 
dlstribution of dividend attracted levy of additional 
income-tax. However, no action was taken to levy 
the additional tax. The orrti<;sion to do so resulted 
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in the non-levy of additional income-tax of 
Rs. 1,92,930. 

T.he comments of the Ministry of Finance on the 
:paragraph are awaited (January 198"6). 

OTHER TOPICS OF INTEREST 

2.53 Grant of investment allowance 

Under the Income-tax Act, 1961, in rel>pect of a 
machinery owned by an assessee and used for the 
purposes of busine-ss carried on by him, a deduction 
shall be allowed in the previous year 9f installation 
or in the previous year of first usage, of a sum by way 
-0f investment allowance, equal to 25 per cent of the 
actual cost of the mach inery to the assessee. Th is 
section as amended in the Finance Act, (No. 2) 1977 
with effect from 1 April 1978 provided that the ma
chinery used in an industrial undertaking, other than 
a small scale industrial undertaking are eligible for 
the investment -allowance provided that they are used 
in the man•ufacture of production of any article not 
specified in the Eleventh Schedule to the Act. Aerat
ed waters in the ma'nufacture of which blended flavour
ing concentrates in any fonn are used, figure as item 
5 of the schedule. 
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Under the Central Excise Tariff as it stood prior 
to 17 June 1977, "Aerated Waters in the manufacture 
of which blended flavouring concentrates in any form 
are used" were subject to a duty of 20 per cent a'dva
Jorem as against 10 per c.::nt advalorem applicable 
to other aerated waters. It was judicially held by the 
Bombay High Court that 'synthetic essences' were not 
covered by the term 'blended favouring concentrates' 
and consequently only the lower rate of duty was levia
ble. 

Finance Act (No. 2) 1977 amended the Excise 
Tariff levying 20 per cent advalorem rate on 'All 
aerated waters other than those which are only charg
ed with carbon-di-oxide gas un'Cler pressure and which 
contain no other added ingredient thus ::emoving the 
distinction between use of 'synthetic essences' and 
'blended flavouring concentrates'. However, item 5 of 
Eleventh Schedule to the Income-tax Act, 1961 was 
not correspondingly amended to conform with the 
Excise Tariff description of aerated waters. As a 
result, plant and machinery engaged in the manufac
ture of aerated waters using, blended flavouring con
centrates' were ineligible for investment allowances, 
while those using 'synthetic essenses' continued to be 
eligible for the allowance even though the distinction 
was done away with in the Central Ex~ise Tariff. 

An assessee company which was manufacturing aerat
ed waters using 'synthetic essences' claimed investment 
allowance of Rs. 1,16,152 for tne assessment year 
11981-82 and Rs. 5,21,731 for the assessment yea'r 
l 982-83 and the same were allowed by the assessing 
authority in the assessments completed in May 1983 
and August 1983 respectively on the plea that 
aerated waters rnanufacw.red with synthetic essences 
were not covered by item 5 of the Eleventh Schedule 
to the Act. Had the Income Tax Act been amended 
on the lines of the amendment of the Central Excise 
Tariff, the claim of investment allowance for the two 
years would have been rendered inadmissible with 
consequenti~l accrual of additional revenue of 
Rs. 3,73,953 to the Government. 

The comments of the Ministry o[ Finance are awai
ted (January 1986). 

2.54 Omission to frame fresh assessment 

For the assessment year 1978-79 a company retur
ned a loss of Rs. 1,27,335. While making the best 
judgment assessment in December 1980, the assessing 
officer disallowed. long term capital loss and a few 
other items of expenditure totalling to Rs. 3,90,874 
and determined the income as Rs. 2,63,540 and raised 
a deman·d for Rs. 1,3 1, 770 calculating the same at 
the prescribed rates of tax applicable to capital gains. 

The Special Audit Party of the department which 
checked the ~ssessment in February 1981 pointed out 
that after disallowing the capital loss etc., from the 
loss :::~ returned by the asscssee, the taxable in.come 
con·sistcd of income from interest which was req ui red 
to be charged to tax at the normal rates which wor
ked out to Rs. 2,00,89_8. 

Befo1e remedial action could be taken on this ob
servation, the ex-parte assessment was cancelled at the 
request of the assessee on 31st March 1981 under the 
provisions of the Act. A fresh assessment was re
quired to be concluded by 31 March 1983 which 
was not done, as a result of which no assessment 
could be done due to operation of time bar. Omission 
to conclude a fresh assessment within the prescribed 
time-limit resulted in loss of revenue of Rs. 2,00,898. 

The comments of the Ministry of Finance are awai
ted (January 1986). 

2.55 Loss of revenue due to non-completion of assess
ment 

Under the provisions of the Income-tax Act, 196 I 
an order for fresh assessment, in pursuance of ::in Grder 
~etting aside or cancelling an as .. ;essment has to be 
completed by the assessing officer within two years 



from the end of the financial year in. which such 
orders are received. 

The Income-tax Officer is required to no~e pown 
the revival of the proceedings in the prescribed Blue 
Hook (Control Register) to be maintained by him and 
take steps to complete the assessment in accordance 
with Appellate Authority's orde1s within the time li
mit prescribed in the Act. The Register of Appeals 
and the Control Register required to be mainto.ined 
by the assessing officer are intended to help keeping a 
Ytatch over the pending action. 

In the assessment of a private company (made in 
July 1978), the Income-tax Officer determined the in
come at Rs. 1,25,620 against the dec'.ared loss of 
Rs. 1,03,530 after adding a sum uf Rs. 2,24,171 re
presenting concealed income by way of under-valua
tion in the cost of construction of a building under 
the head 'other sources' and raised a demand for tax 
cf Rs. 1,20,886 (including interest fo: n0n payment 
of advance tax and belated filing of return). On an 
appeal preferred by the assessee, the Commissioner uf 
Income-tax (Appeals) set aside the as~essmcnt in 
February 1979 directing the assessing officer to frame 
the assessment in accordance with the law. These 
orders were received by the as.>essing officer in Feb
ruary 1979. The assessing officer failed to keep a 
note of the pending action in the prescribed reg'ster. 
As a result the fresh assessment req uired to he framed 
bv 31 March 1981 was not m1de by the nsses5ing 
officer resulting .in loss of revenue of Rs. 1,20,886. 

The Ministry of Finance have accepted the mistake. 

2.56 Omission to take action on the internal audit 
objection 

With a view to providing a second check over the 
arithme'.ical accuracy of computation of income and 
calculation of tax with re..•ference to the growing com
plexity of tax laws and to improve the quality of ass
essment, the department set up im~rnal audit parties 
to check the assessments done by the various ussess
ing officers. Special Audit Partie·.; headed hv senior 
level officers were created by the department in July 
1976 to check the assessment ;;.i5cs made in com?any 
C!fcles, central circles, special circles and all other im
portant revenue yielding circks. 
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Not satisfied with the functioning of the internal 
audit of the department which was attributed by the · 
dr-partment to the shortage of stalI, Public Accounts 
Committee in their 194th Report (Seventh Lok Sabha-
1983-84) inter-alia stated that "the Committc; are 

strongly of the view that th.ere is an. urgent n'.ed to 
st.rengthen the Internal Audit ~ 111g particuiarly m C1 

revenue earning deP'artment like income-tax where 
any extra expenditure incurred in this behalf is cer
t:::in to be more than compensated by increase in re
venue as a remit of detecuon ot m1sta!Ces oy .ne .,, 1,;1-

nal Audit Wing". The Commi~tee further observed 
ti1at "there should be' in add•t\on tu auantitat1ve 
strengthening, qualitative stren'gthening uf internal 

<1 udit so as to make it more effoi;tivc and beHcr su':J
i.erve the end in view." 

According to the executive msrn:c tiom issued in 
1977, mistakes pointed out by Internal Audit parties 
of the departmeri't should be rectified by the assessing 
authorities promptly. The rem~(lial ac~ion should be 
initiated within a month and .con.nleted as far ~1~ pos
sible within three months of the report of the inter
nal audit. Inspite of the internal audit wing pointing 
out mistakes in assessments involving large revenue 
effect and despite the above instructions of the Board, 
failure to take remedial action on internal audit ·ub
jection has been noticed in ::iudi t. A few instances 
are given below :-

(i) In the income-tax assessment of a closely held 
industrial company for the assessment year 1978-79, 
i:.ompleted in September 1981, the Special Aidit ?arty 
of the department had poin·ted out ( in June 1982) 
duuble deduction• of Rs. 5.30 lakhs on account of in
vestment allowance and omission to disallow interest 
of R s. 3,099 which led to a potential tax demand of 
R s. 3.3 lakhs for the assessment year 1980-81." No 
remedial action thereon was taken by the department 
till August 1984 when the revenue audit pointed out 
the omission. The assessment was rectified there
after in March 1985. 

The Ministry of Fi.nance have informed that the 
department has rectified/ reopened the assessment. 

, (ii) In the assessment of a widely held company 
for the assessment years 1977-78 and 1978-79 
deduction in respect of inter-<:orpurate dividends was 
allowed with reference to the gross dividen•ds of 
Rs. 3,66,966 and Rs. 4,77,981 instead of on the net 
dividend of Rs. 2,58,490 and Rs. 2,68,030 respe"cti
vely. The erroneous deduction was pointed out by 
the Special Audit Party of the department in Decem
ber 1980. No action to rectify the mistake was ini
tiated till October 1983, when the omission was poin
ted out by Revenue Audit. Ti1~ as-;ernnent ,, :is :ec
tified thereafter in November 1983 raising addition'al 
t~emand of Rs. 81,422. 

The Ministry of Fin•ance have also stated that reme
dial action has been taken. 
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(iii) Whj!e completing the regular assessment of a 
company in Aug.:ist 1978 f6r the assessment year 
1975-76, the Income-tax Officer disallowed an amount 
of Rs. 1,25,361 being contribution to a superannua
tion fund on the ground that no contribution was 
made to the Fund. This disallowance was not con
tested by the company in appeal proceedings. How
ever, while giving effect to the orders of J uly 1979 
of Commissioner of Income-tax (Appeal) in Sep'.em
her 1979 on certain other issues this amount of 
R s. 1,25,361 was omitted without giving an'y reason 
resulting in excess carry forward of loss. Tile inter:. 
11al aud it party of the department pointed out the mis
take in March 1980. No action was taken on the 
observation of the internal audit party and the carry 
forward loss was adjusted in the assessment year 
1978-79. Failure to act on the internal audit party's 
remark resulted in under-assessment of income of 
Rs. 1,25,361 involving short levy of tax of R s: 72,395. 

The comm~}1ts of the Mjnistry of Finance on the 
paragraph are awaited (January 1986). 

SURTAX 

As a disincentive to excessive profits, a special tax 
called super profits tax was imposed on companies 
making excessive profits during the .assessment year 
1963-64 under the Super Profits Tax Act, 1963. 
This tax was replaced from the assessment year 
1964-65 by surtax levied under the Companies (Pro
fits) Surtax Act, 1964. 

Surtax is levied on the "Chargeable Profits" of a 
company in so far as they exceed the statutory deduc
tion, which is an amount equal to · 10 per cent (15 
per cent from 1 April 1977) of the capital of the 
company or Rs. 2 Iak.hs, whichever is greater . 

During the period under review, under-assessment of 
super profits tax/ surtax of Rs. 463.09 lakhs was 
noticed in 127 cases. A few illustrative cases are 
given' in the following paragraphs. 

2.57 Incorrect computation of capital 

(i) Under the provisions of the Companies (Pro
fi ts) Surtax Act, 1964, surtax is leviable on the 
amount by which the chargeable profits of a company 
exceed the statutory deduction, which is an amount 
equal to 15 per cent of the capital of the company 
as on the first day of the previous year or Rs. 2 lakhs 
whichever is greater. Capital for the purpose inclu
des the paid up share capital and reserves. It has 
been judicially held that reserves would not include 
any liability or provision included therein. The char
geable profits of any year for this purpose are com-

S/ 11 C&AG/ 85-15 
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puted with reference to the total income assessed for 
levy of income-tax for that year after making the 
prescribed adjustments. 

(a) In the surtax assessment of a company for 
the assessment year 1976-77 completed in July 1981, 
the liability towards payment of tax to be deducted 
from general reserve was taken at Rs. 32,70,475 only 
a:. against the correct tax liability of Rs. 1,59,30,000 
which was required to be reduced from the general 
reserve. This resulted in the capital base of the com
pany being determined excessively by Rs. 1,26,59,525 
with a consequent short-levy of surtax by 
Rs. 6,01,328. 

The Ministry of Finance have accepted the mis
take. 

(b) The paid up share capital and the reserves 
of a company as on 1 January 1973 viz. on the fi rst 
day of the previous year relevant to the assessment 
year 1974-75 was Rs. 35,00,000 and Rs. 32,89,926 
respectively. Several other companies were merged 
with the assessee company with effect from 1 January 
1974 and in its accounts for the year re!evant to 
assessment year 1974-75 the director's report indi~ 
cated that the share of the transferee company and 
the merged companies before 1 January 1974 stood 
cancelled and the new authorised share capital and 
the amount of issued share capital from that day 
amounted to Rs. 20,00,00,000 and Rs. 2,90,30,450 
respectively. While compoting the capital as on• 
J January 1973 for the purpose of surtax assessment 
for the assessment year 1974-75 in February 1974, 
the departmen t took into account share capital of 
Rs. 2, 90,30,000 which constituted share capital as on 
the firs t day of the previous year relevant to assess
ment year 1975-76 and not the previous year rele
vant to assessment year 1974-75. 

Further, reserve aggregating to R s. 6,65 ,88,000 as 
on the closing day of the previous year relevant to 
assessment year 1974-75 was taken in the capital 
computation instead of the correct amount of 
Rs. 32,89,926. 

The mistakes in the computation of capital result
ed in excess comp'Utation of. capital by 
Rs. 8,88,28,074 and under-assessment of chargeable 
profit by Rs. 88,82,807 involving u n·der charge of 
surtax by Rs. 28,86,912 in the assessment year 
1974-75. 

The comments of Ministry of Finance are awaited 
(January 1986). 



( c) The surtax assessment of a company in which 
the public are substantially interested, for the assess
ment year 1979-80 was completed in D ecember 1983. 
While working out the capital as on the first day of 
the previous year relevant to the assessment year 
l 979-80, the assessing officer inter alia, wrongly in
cluded the surplus c.f Rs. 24,95,395 in the profit and 
loss account and also housing subsidy of Rs. 80,250, 
not specifically appropriated as a reservl!. The error 
resulted in short computation of the chargeable pro
fits by Rs. 3,86,346, with consequent short levy of 
surtax of Rs. 1,54,538. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

( ii) The Surtax Act lays down that nnv amount 
standing to the credit of any account in the books of 
a company which is of the nature of liabilitv or pro
vision, shall not be regarded as a reserve for the 
purpose of computation of capital . 

(a) A company did not provide for its liabilities 
amounting to Rs. 89,39,716 as ascertained on actu
arial valuation in the accounts of the previous year 
relevant to the assessment year 1980-81. While com
puting the capital for the purpose of surtax for assess
ment year 1980-81, the General Reserve which inclu
ded this liabnity was, however, reduc~d by 
Rs. 29,00,000 which represented ascertained liability 
only. As the first day, (and not the last day of the 
previous year) relevant to the calendar year 1979 
was the crucial date for surtax for assessment · yeat 
1980-81, the necessary adjustment should have been 
made with reference to position prevailing on 
30 December 1978 and not on 29 D ecember 1979 as 
was done. 

The mistake resulted in excess computation of capi
tal by Rs. 60,39,716 involving surtax under charge 
of Rs. 4,06,011 for assessment year 1980-81. 

The Ministry of Finance have not disputed the 
facts of the case. 

(b) A widely held company computed the capita] 
for the purpose of surtax for the assessment year 
1976-77 with reference to its share capital and reser
ves. The company had not provided for tax liability 
that might arise in the event of disa1lowan'Ce of 
Rs. 34,00.000 being provision for gratuit y made in 
the accounts for the year ended 31 March 1975 and 
also tax liability of Rs. 25,27,000 which was disput
ed in appeal. The computation of c'apital without 
taking into account these two liabilities resulted in 
the chargeable profits being computed ( in December 
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1979) as a deficiency of Rs. 63,063 due to higher 
statutory deduction. Had the capital been computed 
according to law by excluding the aforesaid liabilities, 
there would be a chargeable profit of Rs. 2,09, 110 
involving a surtax liability of Rs. 52,280. 

The comments of Ministry of Finance are awaited 
(January 1986) . 

(c) In the accounts for the previous years rele
vant to the assessment years 1976-77 and 1977-78 a 
company provided sums of Rs. 17,6 8,447 and 
Rs. 25,03,449 on account of arrear contribution to 
the gratuity fund and the amount was allowed as 
deduction in the re;;pective income-tax assessmen ts. 
As these contribution'S constituted ascertained liabili ty 
and created a charge on the reserves of the r:ompany, 
the general or other reserves of the company were 
required to be reduced by the amount of liabilities 
provided for determining the capital for purpose of 
surtax. H owever, in the computation of capital, tbe 
entire reserves were included without reducing the 
liability. The omission to reduce the liability led 
to under-assessment of chargeable profits by 
Rs. 63,79,555 involving short levy of surtax of 
Rs. 2,55,334. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 

( iii) Where no specific provision is made for pay
ment of di vidends and the proposed dividends are to 
be paid out of general reserve, the general reserve 
for the purposes of Surtax Act is to be reduced by 
such proposed dividends. 

Jn the surtax assessment of a company for the 
:messment year 1975-76 completed in October 1983, 
on a charg~able profit of R s. 7,71,529, the entire 
balance of general reserve amounting to Rs. 54,33,665 
was taken into account in the computati on of capital. 
The Director's report in the accounts for the previous 
year ending 30 J une 1973 relevant to assessment 
year 1974-75 revealed recommendation of payment 
of dividend of Rs. 13,88,439 out of general reserve 
and this was approved in the year relevant to assess
ment year 1975-76. Hence the general reserve of 
Rs. 54,33,665 as on 1 July 1973 (first day of the 
previous year) was required to be reduced by 
Rs. 13,88,439 which was not done. 

Further, a sum of Rs. 2,50,84.8 on account of "de
preciation reserve" was taken in the capital computa
tion but no such reserve was shown in the balance 
sheet. H ence the amount was required to be exclud
ed from the capital computation. 
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In addition, the cost of investment as on 1 July 
1973 as per balance sheet amounted to R s. 38, 17 ,368 
and not R s. 29,15,288 as taken by the department. 
The cost of investment was thus taken less by 
Rs. 9,02,080. 

The mistakes m the computaUoi1 of capital led to 
excess allowance of statutory deduction of 
Rs. 2,54, 136 with undercharge of suriax of 
Rs. 1,20, 7 15 in the assessment year 197 5-7 6. 

The comments of the Ministry of F inance are 
awaited (January 1986). 

(iv) In the surtax assessment of a company for 
the assessment year 197 6-77 the dep artment, while 
computing the capital as on 1 J anuary 1975, took 
into consideration general reserve amounting to 
Rs. 13,66,4 1,349. For the calendar years 1973 and 
1974 the directors had recommended payment of di
vidends of Rs. 34,83,654 and Rs. 58,06,090 respec
tively to be paid out of general reserves. The said 
dividends were declared and paid in tbe calendar 
years 1975 and I 976. Accordingly, in computing the 
capital base, the general reserve should have been 
reduced by the sums of Rs. 34,83,654 and 
Rs. 58,06,090. 

Silmila rly, in the surtax assessment for the assess
ment year 1977-78 the general reserve ot 
Rs. 17,40,02,000 was entirely taken by the department 
in the capi tal .computation. H owever, as pf r accoun,ts, 
dividends of R s. 58,06,090 and Rs. 58,06,000 relat ing 
to calenda r year~ 1974 and J 975 were recommended 
by the directors to be paid out of general reserve and 
the said dividends were declared and paid in the 
years 1976 and 1977 respectively. Accordingly, tbe 
general reserve amounting to Rs. 17 ,40,02,000 as on 
1 January 1976 relevant to the asse3sment year 
1977-78, should have been reduced. The omission 
to reduce tbe reserves by the amounts of dividends 
declared led to excess computation of capital by 
R s. 92,89,744 and Rs. 1,16,12,090 resulting in under
assessment of chargeable profit by Rs. 9,28 ,974 and 
R s. 17,41 ,814 involving short levy of surtax of 
R s. 4,41,263 and Rs. 7,83,8h5 for the assessment 
years 1976-77 and 1977-78 respectively. 

The Ministry of Finance have accepted the mis
take. 

(v) As per Rules laid down for capital computa
tion, where a p.art of the income,profits and gains of a 

company is not includible in its total income as com
puted under the Income-tax Act, the capital base is 
to be reduced proportionately. 
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During the previous year relevant to the assessment 
year 1977-78 a company received tax credit of 
Rs. 37,44,329 under the scheme of Tax Credit Certi
ficates. The lax credit of Rs. 37,44,329 though for
ming part of the income, profit and gains of the com
pany was not includible in total income for purposes 
of tax and accordin gly was required to be reduced 
prop ortionately t<;> arrive at the capital of the com
pany for purposes of surtax. This was not done in 
the as essment for the assessment year 1977-78 re
sulting in excess computation of capital b:y 
Rs. 57,88,826 an'd excess determination of statutory 
deduction. T hus, there was 1Jnder assessment of charge
able profits by R s. 8,68,324 involving short levy of 
surtax of R s. 3,90,746. 

The comments of the M inistry of Finance are 
awaited (January 1986) . 

(vi) The income-tax assessment of a public limit
ed tea compa ny for the assessment year 1980-81 was 
completed in February 1983 on the taxable income 
of R s. 13,04,310. No surtax assessment was done 
although tbe assessee company itself indicated a 
surtax liability of Rs. 4 7,527 for this assessment year 
in one of the statements enclosed to the income-tax 
returns. On being pointed out in audit (October 
1984) th.at no su!tax assessment was made, the asses
sing officer replied that there was no suctax liability 
as the statutory deduction was more than the charge
able profits. It was noticed in audit that the assessing 
officer bad computed the chargeable profits wrongly 
with reference to the total capital base or 
R s. 51 ,60,604 without reducing it in proportion to the 
agricultural income of R s. 16,53,017 not included in 
the total in·come. The incorrect computation of capital 
led to the non-levy of surtax of Rs. 30,877. 

The Internal Audit Party of the department check
ed the assessment but did not point out the mis
take. 

The Ministry of Finance have accepted the mis
take. 

(vii) The Central Board of D irect T axes clarified 
in November 1974 tliat 'debenture sinking fund' and 
'debenture redemption reserve' are only provisions 
and not reserve and as such, they are not to be 
included in computation of capital. · 

In' computing the capital of an assessee company 
in M·arch 1984, in respect of the assessment year 
1981-82, the debenture redemption reserve of 
Rs. 50,00,000 was tak~n into account in comrutation 
of capital. The item being a provision and not a 



reserve, was not includible in computation of capital. 
The mistake, resulted in excess computation of capi
tal with consequ-ent under charge of surtax of 
Rs. 2,12,913 fo_r the assessment year 1981-&2. 

The Ministry of Finance have however, citing a 
Calcutta High Court decision held that debentures 
s111king fund ll$ constituting reserve for the purpQ.ses 
of surtax Act. This contention is not tenable as 
according to the Board's instructions of November 
1974 the debentures redemption• reserve, being created 
for a known liability was only a provision and not 
a reserve. · 

2.58 Mistakes in the computation of chargeable 
profits 

Under the Companies (Profits) Surtax Act, 1964, 
surtax is leviable on the amount by which the charge
able profits of a company exceed the statutory deduc
tion which is an amount equal to ten per cent (fifteen 
per cent from April 1977) of the capital of the com
pany or rupees two lakhs, whichever is greater. The 
chargeable profits of any year are computed with 
reference to the total income assessed for levy of 
income-tax for that year after making certain pres
cribed adjustments. Under the rules for computing 
chargeable profits, the income received by an assessee 
by way of dividends from an Indian Company is re
quired to be excluded from the total income for this 
purpose. 

(i) In computing the chargeable profits of a com
pany for the assessment year 1974-75, in February 
1984, for the purpose of levy of surtax, the depart
ment inadvertently deducted from total income the 
dividend income of Rs. 1,89,64,490 in place of actual 
dividend income of Rs. 89,64,490 included in the 
total income thereby reducing the chargeable profits 
by rupees one crore. Consequently, the income-tax 
liability of Rs. 57,75,000 on the excess amount of 
dividend income of rupees one crore was also deduc
ted from total taxes payable by the assessee. This 
resulted in excess computation of chargeable profits 
by Rs. 57,75,000. 

· The above mistakes reslllted in under assessment of 
chargeable profits by Rs. 42,25,000 with consequent 
short levy of surtax of Rs. 12,67,500 for the assess
ment year 1974-75. 

The comments of the Ministry of Finance on the 
case are awaited (January 1986) . 

( ii) The total income assessed as reduced by 
income-tax payable on the said income is the basis 
for computation - of chargeable profits of a company 
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for the purpose of levy of surtax. Income-tax payable 
means the gross tax as reduced by any relief, rebate 
or deduction allowable under the Income-tax Act or 
U1e relevant annual F inance Act. 

An assessee company had deposited a sum of 
Rs. 1,2 7 ,500 under the Companies Deposits (Surcharge 
on Income-tax) S£heme, 1976 and accordingly the 
surcharge payable by · the company was less to the 
same extent. H ence, the income-tax to be deducted 
in computation of charg~able profits in the assessment 
year 1977-78 would have to be reduced by 
Rs. 1,27,500. This .yas not done and the omission led 
to under assessment of net chargeable profits by 
Rs. 1,27,500 with consequent short levy of surtax of 
Rs. 51,000 in the assessment year 1977-78. 

The Ministry of Finance have accepted the mistake. 

(iii) Jn the computation' of chargeable profits of a 
company for the assessment year 1977-78 the deduc
tion allowed on account of income-tax liabili ty inclu
ded surcharge of Rs. 1,76,391 although no surcharge 
on income-tax was levied in the relevant income-tax 
assessment in view of the deposit of Rs. 2,61,250 
made by the assessee under the Companies Deposits 
(surcharge on income tax) Scheme, 197 6. 

The mistake led to under assessment of chargeable 
profits by Rs. 1,76,391 in the assessment completed 
in March 1985 for the assessment year 1977-78 
involving surtax under charge of Rs. 4A,100. 

The Ministry of Finance have accepted the mistake. 

(iv) For the assessment year 1977-78, a company 
made a deposit of Rs. 15,00,000 under the Companies 
Deposit (surcharge on income tax) Scheme 1976. In 
the income-tax assessment for this year, the Income
tax Officer did not allow adjustment of this deposit 
against surcharge on income-tax and levied surcharge 
of Rs. 13,92,152. The assessee appealed against it 
and also paid the sum as demanded. Jn the surtax 
assessment for 1977-78 made in February 1983 while 
computing the cbargf?able profits, a deduction of 
Rs. 2,92,35,187 was allowed towards income-tax. 
payable which included surcharge of Rs. 13,92,152. 
Subseq uently pursuant to the appellate ord~ of May 
1983 the income-tax assessment was revised and the 
surcharge of Rs. 13,92,152 was refunded to the 
assessee in December 1983. However, the surtax 
assessment· was not revised pursuant to revision of 
income-tax demand in December 1983 and accor
dingly there was under assessment of net cbarge'able 
profits by Rs. 13,92, 152 with consequent under charge 
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of surtax of Rs. 3,72,539 for the assessment year 
1977-78. 

T he Ministry of Finance have accepted the mistake. 

(v) Whenever the income-tax assessm:::nt '. a com
pany is revised to give effect to appellate orders or 
otherwise, the correspondin'g surtax assessments of tht. 
company is also required to be revised to determine the 
surtax liability afr~h. 

The income-tax assessment of a company for the 
assessment year l 980-81 was completed in March 
1983 in the status of a company in whkh public arc 
not substantially interested and the tax payable was 
computed as Rs. 72,75,587 . The corresponding sur
tax assessment was also completed in Marcil 1983. 
The income-tax assessment was revised in March 
1984 to give effect to the appellate orders of February 
1984 of Commissioner of Income-tax (Appeals) 
treating the company as a company in which the pub
lic are substantially interested and the income and 
tax payable was recomputed as R s. 1,03, 19,990 and 
Rs. 61,01 ,695 respectively. As a result of reduction 
in the income-- tax Liability of the company, the charge
able profits for the purpose of levy of surtax will be 
increased resulting in additional demand of tax. 
However, the surtax assessment was not simultaneous
ly revised till October 1984. The omission to do so 
resulted in non-levy of additional surtax of 
Rs. 4,54,668. 

The Ministry of Finance have accepted the mistake. 

(vii) The income-tax assessment of a company 
for the assessment year 1980-81 was made in July 
l 983 levying tax of Rs. 29,22,759. The correspond
ing surtax assessment was made in N0ve111ber 1983 

- and in the computation oJ chargeable profits, a deduc
tion of Rs. 29,22, 759 was allowed towards income
tax payable by the company. The income-tax assess
ment was subsequently revised in Jann:iry 1984 to 
set right mistake in tax cal(!ulation and the tax liabi
lity was reduced to Rs. 26,79,196. But the surta>. 
assessment was not revised accordingly, t ill date of 
audit in September 1984, to withdraw the excess 
deduction of income-tax liability of Rs. 2,43 ,563. The 
omission resulted in under assessment of net charge
able profits by Rs. 2,43,563 with consequent !>urtax 
under charge of R s. 97,430 for the assessment yeat 
1980-81. 

The Ministry of Finance have accepted the mistake. 

2.59 Omi!'.lsion to make surtax assessments 

Under the Companies (Profits) Surtax Act, 1964, 
there is no statutory time limit for completion of sur
t a~ assessments . Pursuant to the recommendations 
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of the Public Accounts Committee in para 6. 7 of their 
128th Report (Fifth Lok Sabha) the Central Board 
of Direct Taxes issued instructions in October 1974 
that surtax assesslll.ent proceedings should be initiated 
alongwith the income-tax assessments. The Board 
further laid down that tbe surtax assessments should 
not be kept pending on the ground that the additions 
made in the income-tax assessment were disputed in 
appeal an·d the time lag between the da te of comple
tion of income-tax assessments and surtax assessments 
should not ordinarily exceed a month unless there are 
special reasons justifying the delay. 

Noticing the persistent delay or omission in com
pletin·g the surtax assessments despi te the above re
commendations and issue of instructions by the Board, 
the Public Accounts Committee recommended in 
paragraph 3.3 lo 3.10 of their 85th Report (Seventl1 
Lok Sabha) that a statu tory time limit for comple
tion of surtax assessments under the Sur tax A ct should 
be prescribed. The need for a stat-utory time !Unit 
for completion of surtax assessment was again stres
sed by the Public Accounts Committee in para 1.1 6 
of their 193rd Report (Seven th Lok Sabha). 

Instances of delay· in the computation ot surtax 
assessments continue to occur leading to postpone
ment of realisation of larger revenue. 

(i) In the case 'of 19 companies assessed in 10 
Commissioners' charges for the assessment years 
1975-7 6, 1976-77 and 1979-80 to 1983-84, although 
the income-tax assessments had been completed bet
ween December 1977 and May 1984, the correspond
ing surtax assessments had not been made, the delay 
ranging from 3 months to 74 montfis (as on the 
date of audit). The om1ss1on resu1ted in non-levy 
of surtax of R s. 65,80,413. 

The Ministry of F inance have accepted the omission 
in prillciple in seven cases. While oot disputin'g the 
facts in three cases the Min~stry of Finance have 
argued that it was reasonable to wair for the outcomt. 
cf the :.ippeal on assessment of Income-tax. This is 
contrary to the Board's instructions of October 1974. 

Reply of the Ministry of Finance is awaited in the 
remaining cases (Januar'r J 986). 

The Internal Audit Party of the department had 
checked the assessmenc in one case 1nd the mistake 
escaped their notice. 



(ii) In the case of three companies assessed in 3 
different Comissioners' charges for the assessment 
years 1976-77 to 1980-81, although provisional sur
tax assessment was made between December 1980 
and November 1983, the final surtax assessments had 
not been made. The omission to do so resulted in 
5hort levy of surtax of Rs. 63,33,206 for the above 
assessment years. 

The Ministry of Finance have accepted the mistakl. 
in principle in one case. Th_eir comments in respect 
of the other cases are awaited (January 1986) . 

2.60 MiStake in the calculation of surtax 

Under the provisions of the Companies (Profits) 
Surtax Act, 196~, in the case of a company in which 
public are substantially interested, if the aggregate 
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of the income-tax payable by the company and the_ 
amount of surtax computed on its chargeable profits, 
exceeds seventy per cent of the total income of the 
c:;ompany, the excess thereof shall be deducted from 
the amount of surtax. 

In the case of a private limited company a deduc
tion of Rs. 1,45,702 had been allowed by the Income
tax Officer under the above provision'> in the assess
ment for the assessment year 1980-81 made in 
September 1983, even though the assessce was only 
a private company and pot a company in which the 
public were substantially interested. The incorrect 
deduction allowed resulted in short-levy of surtax to 
the extent of Rs. 1,45,702. 

T he Ministry of Finance have accepted the mistake. 

-
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CHAPTER 3 

INCOME TAX 

3.01 Income-tax collected from persons other than 
companies is booked under the Major Head "021· 
Taxes on• Income other than corporation tax!" . 
Eighty five per cent of the net proceeds of this taA, 
except in so far as these are attributable to union 
emoluments, Union Territories and Union surcharges 
is assigned to th~ States in accordance with the re
commendations of the Eighth Finance Commission. 

3.02 The trend of receipts from income-tax wa~ 

as follows during the last five years :-

Year Amount 
(In crores of rupees) 

1980-81 1439 .93 

1981-82 1475 .50 

1982-83 1569.72 

1983-84 1699. 13 

1984-85 1927 .75 

3.03 The number of assessees (other than com
panies) on the books of the income-tax department 
during the last five years was as follows :-

As on 31 March Number 

1981 45,50,300 

1982 46,14,530 

1983 47,47,756 

1984 48,79,143 

1985 48,79, 179 

3.04 The following table indicates the progress in 
the completion of assessments and CJ>llection of 
demand under income-tax (excluding corporation
tax) during the last five years :-

Year No. of assessments Amount of d rm a nd 

Completed Pending Collected In arrears 
during the at the during the at the 

year close of the year close of 
year the yea1• 

(In crores of rupees) 

1980-81 39,90,276 25,03,717 1439.93 480 .94 
1981-82 45,00,478 26,04,828 1475.50 513.95 
1982-83 43,87,609 24,29,262 1569.72 532. 00 
1983-84 47,71,869 20,1 9,903 1699. 13 616. 08 
1984-85 53,25,158 11 ,97,8TI 1927.75 781.59 

3.05 Some instances of mistake<> noticed in the 
assessments of persons other than companies are given 
in the following paragraphs : 

3.06 Avoidable mistakes in the computation or tax 

Under assessment of tax of substantial amount has 
been noticed year after year op account of avoidable 
mistakes resulting from carelessness or negligence. 
such mistakes continue to occur inspite of repeated 
instructions of the department. Jn 10 cases such errors 
resulted in total short levy of tax of Rs. 17,49,827 
of which in one case alone short levy amounted to 
Rs. 9,37,200. The details are as under :-

SI. Com-
No. mis-

sioner's 
charge 

I. A 

2. A 

3. B 

4. c 

5. B 

6. A 

7. D 

8. E 

9. B 

10. E 
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Assess-
ment 
year 

1977-78 

1980-81 

1980-81 

1978-79 
and 

1979-80 

1975-76 

1980-81 

1978-79 

1981-82 

J 980-81 

1981-82 

Nature of mistake 

Total income of 
Rs. 12,27,370 taken as 
Rs. 2,27,370 for levy of 
tax and interest. 

Amount for calcula· 
ti on of tax taken as 
Rs. 20,23 1 while it was 
Rs. 2,02,310. 

Refund of Rs. J, 72,870 
allowed for a second 
time. 

Total income taken in
correctly while com
puting tax as also in
terest. 

Demand notice issued for 
amount of Rs. 1,24,015 
instead of Rs. 1,96,1 95. 

Double credit of 
Rs. 63,920 given for 
tax deducted at 
source. 

Error in calculation of 
tax liability. 

Rate of tax for registered 
firm adopted instead 
of that for ind ividua ls. 

Ra te of tax a pplicable 
for assessment year 
1981-82 applied instead 
of that for 1980-81. 

Tax effect/ 
Financial 
implication 

Rs. 
9,37,200 

2,07,234 
(including 
interest of 
Rs. 76,138) 

1,72,870 

78,780 

72,150 

69,671 
(including 

interest of 
Rs. 
5,751). 

68,64 1 

54,364 

45,665 

Depreciation of Rs. 68, I 54 
charged to account 
was not added back even 
though actual deprecia
tion had been allowed 
separately 

43,252 



The Ministry of Finance have accepted the mistake 
in eight cases; their comments in the remai ning two 
cases are awaited (January 1986). 

3.07 Incorrect status adopted in assessments 

(i) Under the Income-tax Act, 1961, firms are 
classified into registered firms and unregistered firms. 
A registered firm pays only a small amount of tax on 

its income, the rest of its income is apportioned among 
the partners and included in their individual assess 
ments. ln the case of an unregistered firm, tax is 
payable by the firm itself on its total income at higher 
rates as applicable to individuals etc. 

In the assessments of an unregistered firm, for the 
asseSS!llent years 1980-81 to 1982-83, completed 
between February 1983 and September 1983, the 
as~essing officer erroneously applied the rates of tax 
applicable to a registered firm. This led to short levy 
of tax aggregating Rs. 2,73,280. 

The Ministry of Finance have accepted the mistake. 

(ii) The Income-tax Act, 1961, provides th at in
come-tax is chargeable for every assessment year in 
respect of the total income of the previous year of 
every person. The term " person" for this purpose 
includes an "association of persons". The term 
"association of persons" as used in the Act means an 
association in which two or more persons join in a 
common purpose or common action (39 !TR 546 SC) . 
[t has been judicially held ( 42 ITR 115 SC) and 
(59 ITR 728 SC) that if two or more persons join 
in the promotion of a joint enterprise with the object 
of producing income, profits or gains, the income bas 
to be assessed jointly in their hands as "association 
of persons". Such income shoufd not be split up for 
the purpose of assessment. 

A partnership firm was constituted in November 
1976 to carry on the business of distribution and 
exhibition of films. - The firm entered into agreement& 
in December 1976, February 1977 and April 1977 
with three theatre owners for securing to itself exclu
sive rights for supply of motion pictures to the three 
theatres subject to the firm furnishing of interest free 
deposit (advance) of Rs. 2,00,000, Rs. 1,00,000 and 
Rs. l ,50,000 to the theatre owners. As the firm was 
not in a position to raise the entire funds for the 
purpose, it entered into two separate agreements one 
in December 1976 with a trust and an individual A 
and the other in April 1977 with the same trust and 
another individual B. by which these parties contri
buted 25 per cent (15 per cent by the trust and 10 
per cent by the individ .. 1al in each case) of the amount 
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to be deposited with the theatre owners and became 
entitled to receive from the firm a total of 25 per 
cent of the profits of the joint ventures. Thus, tbc 
two agreements for promotions of joint ventures gave 
rise to two distinct taxable entities one consisting of 
the partnership firm, the trust and the individual A 
and the other consisting of the partnership fi rm, the 
trust and the in·dividual B and since they had joined 
in a common purpose with the object of producing 
10come, these two entities had to be taxed, in the 
status of "association of persons·'. 

However, the assessing officer instead of taxing the 
income accruing from each joint venture in the status 
of "association of persons", taxed 75 per cent of the 
income from vep:tures in the hands of the firm, 15 
per cent in the hands of the trust and l 0 per cent 
in the hands of the concerned individual for the assess
ment years 1977-78 to 1982-83. In respect of the 
assessments tor the assessment years 1977-78 and 
1978-79 the assessing officer lett a note in the assess
ment order that three separate files had been opened 
in the status of unregistered firm and notice for 
filing of return had been issued to the joint ventu res. 
The outcome of the issue of the said notice was not 
ascertainable from records. However, the essential con
dition of each partner acting as agent of all other 
partners being absent in this case they can•not be 
assessed as uruegistered partnership firms as proposed 
by the department. 

These assessments were checked by the Internal 
Audi t Party of the departmen't, but the mis ta~c was 
not detected by them. 

The omission to assess the joint vernures as two 
distinct association of persons for the assessment 
years 1979-80 to 1982-83 resulted in short levy of tax 
of Rs. 1,67,516. 

The comments of Ministry of Finance on the 
paragraph are awaited (Jan.uary 1986). 

(iii) Under the Income-tax Act, 1961 rental in
come from any building or land appurtenant thereto 
owned by an assessee is chargeable to tax under the 
head "income from house property". The annual 
value of property chargeable to income-tax under this 
head is the sum for which the property might 
reasonably be expected to be let from year to year. 

An assessee firm owning a hotel building, leased 
it out to a sister firm at Rs. 4,000 per month. The 
rental income from the hotel building was assessed 
as bu~iness income after allowing depreciation on the 
building. As the assessee did not . carry on the hotel 
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I business but received only rent for the use of the 
building owned by it, the same was assessable as 
income from house property. 

The fair market value of the hotel building was 
determined at R s. 24,45,000 by departmental valuer 
for purposes of wealth-tax ignoring the rental of 
Rs. 4,000 per month on the ground that the lease 
was between members of the same family and the 
lease rent was quite low. Taking the return at 6 per 
cent of the fair market value of Rs. 24,45,000, in
come assessable under income from house property 
worked out to Rs. 1,33,220 in each of the assessment 
years 1979-80 and 1980-81. After taking into ac count 
the income already assessed as business income, the 
net under assessment of income was Rs. 1,16,808 in 

each of the said assessment years involving a total 
short levy of ~ax of Rs. 1,39,533 for both the years. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (January 1986) . 

(iv) Under the Income-tax A ct, 1961, all income 
accruing or arising to a person in India in a previous 
year relevant to the assessment year is includible in 
the total income of that person. The term 'person' 
as defined in the Act includes individuals, Hindu 
undivided families, comp'all'ies etc. For the purposes 
of the Act these entities are treated as separate units 
for making the assessments. It has been judicially held 
that an assessment can be completed only in the status 
in which the return has b~en filed. If the assessing 
officer is of the opinion that the person was assessable 
in another status a fresh notice, required by law, 
shall have to. be issued to the assessee for filing the 
return in that status (84 ITR 705) . 

An assessee filed returns of income for the assess
ment years 1976-77 and 1977-78 in July 1976 and 
October 1977 respectively, claiming The status of 
'Hindu undivided family'. The assessing officer did 
not accept the claim of status and assessed the income 
in the status of individual on the basis of returns filed. 
These assessments were quashed . by the Appellate 
Assistant Commissioner of Income-tax as per his orders 
issued in March 1982. The department's second appeal 
with the Tribunal was also rejected in• May 1983 
and accordingly, therefore, the entire tax of Rs. 57,245 
paid for the two years was refunded to the assessee. 
On issue of fresh notice by the Income-tax Officer 
the assessee filed fresh returns in the status of 'indi
vidual' but in the meantime the Commissioner of 
Income-tax accepted the status of the assessee as H indu 
.-.rndivided family and issued directions to the Income
tax Officer ·accordingly. As the tim~ limit to initiate 
further action• had expired· the case could not be 
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pursued further, causing a loss of revenue of 
Rs. 57,245. 

The earlier assessments for the years from 1971-72 
to 1973-74 were also quashed by the Tribunal on 
similar grounds resulting in tax refund of Rs. 72,980. 
The total loss to the revenue due to adoption of in
correct status amounted ro Rs. 1,30,125. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

3.08 Incorrect computation of sal2.ry income 

Under the provisions of the Income-tax Act, 1961, 
income received by an employee from an employer 
is chargeable to tax' under the head salary. 

(i) Salary has been defined in the Act to include 
wages, any fees, commission etc. There is no difference 
between commission which is wholly dependent upon 
work done and fixed salary on a monthly basis. Fees, 
commission, perquisites paid either in lieu of or in 
addition to regular remuneration are all taxable as 
regular salary or wages. According to the Central 
Board of Direct Taxes in'Structiuns dated 22 Septem
ber 1965, where detailed accounts regarding expenses 
incurred are not maintained, the commission earned 
by the insurance agents of the Life Insurance Corpo
ration is subject to ad hoc deduction at 40 per cent 
fo r ·the renewal commission where separate figures 
to this effect are avrul2ble. In case such separate figu
res are not aavilable the ad hQc deduction• would be 

limited to 25 per cent of the total commission. The 
Act also provides for standard deductio n at prescribed 
rates in respect of expenditure 'incidental to the em
ployment of an· assessee. It has been judicially held 
that if under the terms of contract of employment 
remuneration or recompense for the services rendered 
by the employee is determined at a fixed percentage 
of turnover achieved by him then such remo neration 
or re-compense will partake the character of salary 
[Gestetner Duplicator (P) Ltd. ( 117 ITR ! ) ] . 

The Development Officers of the Life Insurance 
Corporation of India are full time servants of the 
Corporation and a relationship of master and servant 
exists between them. fo addition to the monthly 
salary, the Development Officer a!so receive com
mission and incentive bonus based on the life insurance 
business secured, at the rates prescribed by the corpo
rat ion. The said officers being full time employees of 
the Corporation , the entire income includin•g incentive 
bonus though paid on the basis of volume of business 
secured was a part of sala,ry as defined in the Act. 



In the assessment of three assessees for the assess
ment years 1981-82 to 1984-85 assessed betw~en 
March 1983 and December 1984, in addition to the 
. Lan:Jard deduction admissible under the Act, a turther 
deduction of Rs. 2,05,500 towards expenses claimed 
was allowed at the rate of forty per cent of the com
mission and incentive bonus received during these 
years. A s the instructions issued by Board in Septem
ber 1965 .only applied to life insurance agents and 
not regular employees of the Corporation the deduc
tion of R s. 2,05,500 allowed to the three officers 
serving the Corporation was not admissible and 
eventually resulted in short levy of tax of Rs. 1,01,463. 

The comments of Ministry of . Finance on the 
paragraph are awaited (January 1986) . 

(ii) Any special allowa_nce or benefit specifically 
granted to meet expenses wholly, necessarily and ex
clusively incurred in the performance of the duties 
of an office or employmen't of profi t to the extent 
to which such expenses are actually incurred for that 
purpose, shall not be included in the total i11come of 
an assessee. It is further clarified that any allowance 
granted to the assessee to meet his personal ex penses 
at the p:ace where the duties of his office or employ
ment of profit are ordinarily performed by him or at 
the place where he ordinarily resides, shall not be 

regarded as a special allowance granted to meet ex
penses wholly, necessarily and exclu '.>ively incurred in 
the performance of such duties. 

In the assessment of salary cases of employees of 
a Hydro-electric project and thermal power station, 
for the assessment years 1980-81 t.o 1983-84 com
pleted under summary assessment scheme, during 
1982-83 and 1983-84, certain special allowa nces like 
c~m!Je<satory allowa nce, bad climate allowance. shift 
allowance etc ., ano amounts received on encashment 
of leave otherw~se than on retirement (surrender 
leave salary) were not included in their total incomes. 
This resulted in under assessment of income for the 
assessment years 1980-81 to 1983-84 with a short 
levy of tax of Rs. 82,348 in 18 cases. 

The comments of the Ministry of Finance o n the 
paragraph are awaited (January 1986). 

3.09 Incorrect computation of income from house 
property 

(i) Where a house property is sub ject to an annu al 
t.:harge (not being a charge created by the assessee 
voluntarily or a capital charge), the amount of such 
charge is aJJowable as deduction in cnmputing income 
from house property. It was judicially held in May 
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1982 that when a deity becomes vested with a pro
perty and becomes the legal owner of the propert~ , 
the expenditure incurred on puja of the deity is not 
an admissible deduction as it wa a charge on the 
owner of the property himself and is not in "discha rge 
of an obligation in the nature of an annual charge. · 

ln the assessments for the assessment years 1980-8 L 
and 1981-82 (the assessments cm11pleted in March 
1983. and December 1983 respectively of an artificial 
juridical person, the puja expenses, salary of pujar i 
and other periodic expenses relating to the deity 
aggregating R s. 1,26,666 and R s. I , 11,862 respecti
vely were deducted by the department as constituting 
annual charge on the property. The incorrect deduc
tion, together with another minor mistake in the 
allowance of collection charges in excess of the pres
cribed percentage resulted in under assessment of 
income of R s. 2,75,199 leading to short levy of tax 
of R s. 1,90,071. 

The Ministry of Finance have accepted the mistake. 

(ii) Under the Income-tax Act, 196 1, in c.:omputing 
the house property income in a case where the cost 
of repairs to the property is to be borne by the tenan t 
and not by the assessee (owner) dedoction. in respect 
of repairs is allowable to the e>;tent of the excess of 
the annual value of the property over the amount of 
rents payable for a year by the tenant, or a sum equal 
to one-sixth of the annual value, \vhichever is less. 
A co-owner is treated as an owner in respect of h is 
share income· from -property and is entitled to the 
statutory reliefs independently. 

A house property jointly owned by four individuals 
was leased out on rent to a tenant with an agreement 
tha t the tenant was to carry out repai rs to the p roperty 
from time to time and to maintain it in good con
dition. The statutory deductions on account of repairs 
claimed by the four individuals at one-six th of the 
annual value of the building, to the extent of their 
o ne-fourth ·share out of Rs. 58,236. Rs. 41,787 and 
Rs. 51,773 for the assessment years 1979-80, J 980-8 1 
and 1981-82 respectively, were allowed by the 
assessing officer without limiting the ded uctions to the 
extent their share of excess of annunl value over the 
amount of ann ual rents payable by the tenant for 
each of the assessment years, assessments of which 
were completed between January 1 98~ and if arch 
1984. The excess of annual value over the amount of 
rent payable by the tenant for each yea r being nil , 
the four joint owners were not enti tled to the statutory 
deduction on account of repairs at all. This erroneous 
deductjon resulted in aggregate under assessment of 
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tax of R s. 1,07,414-including interest for the belated 
filing of the return .and short payment of advance tax 
in the hands of the four joint owners for the assess
ment year.s 1979-80 to 1981-82. 

The assessment was checked by the Internal Audit 
PaJty of the depdrtmcnt, but the mistake escaped 

its notice. 

The comments of the Ministry of Ffoance on the 
paragraph are awaited (January 1986). 

· (iii) Under the Act, the. annual letting · value of 
the property is chargeable to income-tax un<ler the 
head "income from house property". The income 
is ~o be computed Oil a notional basis and not neces
sarily with reference to actual receipts. 

An assessee owned a property consisting of land 
measuring 26 grounds and buildings thereon. One 
portion thereof comprising of 12 grounds of land 
was let o.ut on ·a monthly rent of R s. 500 to the 
assessee's grandson. The other portion of the pro
perty in 14 grounds of land had been. let out on a 
monthly rent of Rs. 3,500 to a limited company. Jn 
tbe income-tax .as)e!>smcnts for the assessment years 
1980-8 1 to 1983-84 completed !n March 1983, May 
1983 and November 1983, the income from the 
first mentioned port!on of the ptoperty was comput
ed by taking into accotrnt the actual rent of R s. 500 

.received. For the purpose of wealth-tax assessment 
a reference was made in January 1984 to the valua-· 
tiorr officer to determine the fair market value of the 
properties as on 31 October 1978. The valuation 
officer, following the yield method, fixed the fa ir 
rent of the property at R s. 3,000 per month in March 
1984 as against Rs. 500 actually paid by the tenant. 
Though the ·fair rent of Rs. 3,000 per month, was 
reasonable when conipa.red with the rent received 
for the property let out to the company, the assess
ments were not revised adopting t·he qnoual value of 
R s. 3,000 in computing the income from this pro
per~y. This resulted in incorrect computation of 
income from house property to the · extent of 
R s. 25,000 per year and short-levy of tax of 
R s. 52,300 for the assessment years 1980-81 to 
1983-84 . . 

The comments of d1e Ministry of Finance on the 
paragraph arc awaited (January 1986). 

3.10 Incorr_ect computation o[ business income 

(i) Under the provisions of the lncome-tax Act, 
1961 as operative during the period April" 1979 to 
March 1981 , where the aggregate expenditur~ on 
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advertisement, pulJlicity and sales promotion io India 
exceeds half a per cent o:' the turn ever, 15 per cent 
of the adjusted expenditure thereof has to be dis
allowed. This provisi.on which applied, to all cate
gories of tax payers, carrying 011 business or profes-

. sion was not applicable to cases where the aggregate 
expenditure did not exceed R s. 40,000, The exp· es
sion 'adjusted expend i·r11rc' meant the aggregate. ex
penditure incurred en advertisement, publicity and 
sales promotion in India as reduced by expenditure 
not allowable as business expenditure under the 
general head and fur ther reduced by expenditure 
specificall y stated in the Act as admissible. 

(a) . An assessee r.egistercd firm dealing in the 
manufacture of pump sets incurred an expenditure 
of R s. 34,94,002 during the assessment year 1980-
81 as 'after sales service allowance' rcp:escnting re
bate at 4 per cent paid to the dealers for attending 
defects, complaints anti repairs in respect of pump 
sets. In the draft assessment order for the assess
ment year 1980-81 , the assesing officer held that 
this expenditure would only rep~esen•t sales promo
tion_ expenses and as such were proposed t.0 be 
disallowed. The Inspecting Assistant Commissioner, 
however, did not approve the disallowanc.e and ac
cordingly the assessment was completed in June 1982 
allowing the expendi ture as such. As the sum of 
R s. 34,94,002 represented payment made to -tl1e 
dealers by the assessee at a flat rate of 4 per cent 
of the valµe of sales effected and was nothing but· 
an incentive aimed at sales promotion , 15 per cent 
thereof was required to be disallowed. .The om is
sion to do so resulted in short levy of an aggregate 
tax of R s. 4,26,380 b the hands of the firm and the 
partners. 

The comments of the Minist ry of Finance on the 
pa·ragraph are awaited (January 1986). 

(b) A regist~red firm, running a circus, incurred 
an expenditure of R s. 4, 18,343 and Rs. 6,6'4,286 for 
the assessment years 1979-80 and 1980-81 towards 
advertisement and ptiblici.ty, which was aUowed as· 
deduction in the assessments completed. in March 
1982 and March 1983 respectively . Audit scrutiny 
revealed (May 1934) that the expenditure incurred 
exceeded half per cent of the gross receipts of 
Rs. 40,24,4 77 for the assessment year 1979-80 and 
Rs. 48,37,683 for the assessment year 1980-81 an d 
hence fifteen per cent thereof should have bet-n dis
allowed. The omission to make the dirnllo~1ance 
resulted in total under assessment of in.:ome of 
Rs. 1,62,3 93 and aggregate short levy of tax of 



Rs. 1,24,517 in the hands of the firm and its two 
partners for the tw0 assessment years. 

The assessments were checked by the Internal 
Audit party of the department, but the mistake es

caped its notice. 

The Ministry of F inance have accepted the mis

take. 

(c) In computing business income a liabil ity for 
expenditure is allowabk as a deduction if it i~ an 
ascertained liability aild not merely a contmgent 

liability. 
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In the case of an assessee firm while computing 
income for assessment year 1980-81, the cn'tire ex
penditure of R s. 4,11,.187 incurred on a~vertisement 
and sales promotion was a Uowed as bus mess expen
diture even though the expendit..rrc exceeded the 
prescribed limit of R s. 40,000 and also half per
cent of the total tmnover of R s. 66.70 lakhs. As 
a result, the asse:>sing authority failed to disallow 
Rs. 61 ,723 (equal to 15 i;er cent of the adjusted ex
penditure) as requtrecl under the Act. This toge
ther with the omission to add back, an amount of 
Rs. 40,892 provided for contingent liabilities (on 
account of leav~ with wages) in the business income 
of the respective assessment years, resul ted in under
assessment of income by Rs. 1,02,615 involving short
levy of tax of Rs. 62,900. 

The assessment for the year 1980-81 was checked 
by Internal Audit Patty of the department but the 
mistake escaped its notice . 

The comments of the Ministry of F inance on the 
paragraph are awai ted (January 1986). · 

(ii) While compn1.ing income under the mercan
title system of accoun ting a provision made for any 
accrued or known liability is allowable as deduction 
whereas an amount appropriated to a reserve is not. 
The Income-tax Act, however, specifically provides 
that (1) any p rovision for bad and doubtful debts 
made by a scheduled bank in relation to advances 
made by its rural branches and (2) any special re
serve created by a fin ancial corporation engaged in 
providing long-term lina11ce for industrial or agricul
tural development or by a public company having 
its objects in providing long-term finance for cons
truction or purchase of house properties in India for 
residential purposes be allowed as deduction in the 
computation of income. Reserves in all 01t1er cases 
and provisions made, except for accrued or known 
liability, are not allQwable. 

The question whether reserves/p~ovisions made by 
an assessee under statutory compuls1cns can be allow
ed as deduction whLlc computing taxable income of 
an assessee bad been dealt with by tbe Supreme 
Court and High Courts in a number of cases. The 
Kerala (December 1972) , 13om!lay (July 1973) and 
Patna (July 1978) High Courts had held that the 
amount taken to the reserve was allowable as a de
.duction while computi~g in~r,mc from business, 
whereas the Madras (December 1976), and Calcutta 
(March 1981 and June 1983) High Courts had 
taken the view that the amounts cred ited to the 
reserve was not adir,i.~'>ible as a cled t1ct_ion while 
computing income. T he Calcutt:l High Court in its 
decision of June 1983 exhaustively dealt with all the 
earlier case-laws and lent support to the departmental 
view that the reserve was not to be allowed as a 
deduction. A c.cvrding to the H igh Court, if a sum 
is set ~part by an ass·~ssl!e under c0mpulsion of Jaw 
for meeting unknown business needs o~ the company, 
a diversion of :i1ct1mc at somce by an over-riding 
title dGes not take place . In 5uch case.s, according 
to the High Co!1rt, the a~sessee has title to the fund, 
exercises do::nin.bn over the fun d and regulates its 
use. In the opi nion of the H igh Court, it cant!c t 
be said that the amoue t tJ1at has been appropr iated 
to the fund Jo~s not form pa rt of the real income 
of the assessee. Th ·~ Madras High Court , in a case 
arising under the Co -operative Societi~s Act ruled 
that merely be:au:>e the statute contemplat~d crea
tion of a particular fund and its utilisation in· a parti
cular manner, it dirt not mean that there was any 
diversion by ovcr··riding title as such. T he High 
Court came to ~ he ccn clusion tl~a t the contribution 
by way of fixed p1~rccntage of net profi ts · to the 
Education• Fund, for subsequent remittance to the 
co-operative union was dont . afte.r the profi ts were 
earned and had reached the as~essee and hence was 
not admissible as a deduction while computing in
come. This decis ion of the High Court was also in 
favour of the Revenue. 

In spite of conflicting views of various H igh Cour ts 
on the subject of admissihility as a deduction while 
computing income, of amounts appropriated to re
serves/provisions under a statute, the department 
have not issued any instructions for the guidance of 
the assessing offi cers to regulate the deduction so as 
to ensure uniformity in assessment. 

The assessment of a co-operative society for the 
assessment year 1980-P l wa5 completed in January 
1984 determining loss of R s. 1,04 ,05,926. While 
computing the loss, a deduction of R s. 1,04,794 was 
allowed by the assessing officer, on account of 
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' reserve for molasses tank' created as per Mohisses 
Control Amendment Order , 1975. This t eing not 
an ascertained liability would amount to appropriation 
of profits already earned and was required to be add
ed back in the computation of business inc9me. The 
incorrect deduction together with a mistal<:e in irre
gular allowance of depreciation of Rs. 32,543 on the 
work-in-progress resulted in computation of loss in 
excess by R s. 1,37,337. 

The comments of the Ministry of Fina nce on the 
paragraph are awaited (January 1986). 

( iii) Under the provisions of Income-tax Act, 
1961, an assessee c~rrying on business. or profession 
is entitled to a deduction in respect of any amoun t 
paid to an employl!e as bonus. In respect of bonus 
paid to an emp_Ioyee in a factory or other establish
ment to which the provisions of Payment of Bonus 
Act, 1965 apply, the deduction shall not ~xceed the 
amount of bonus payable under that Act. BQnus 
is payable a t an amount not exceeding the "allocable 
surplus" computed in the manner prescribed therein, 
subject to a minimum of R s. · &. 33 per cent and a 
maximum of 20 per cent of the . salaries and wages 
of the employees. However, where there is no allo
cable surplus, the minimum bonus at 8.33 per cent 
of the· salaries and· wages would be payable. 

(a) In comput!ng the business income of an 
assessee firm to which th~ provisions of the Bonus 
Act, 1965, applied, in respect of the previous y~ar 
relevant to the assessment year 1979-80 in April 
1982, a sum of Rs. 4,46,152 was allowed as deduc
tion on account of bonus tc. workers and staff which 
was in excess of 20 per cent of the salary of 
Rs. 17,36,792 paid during the relevant period. The 
actual amount allowable on this account worked out 
to Rs. 3.,54,89:?.. The mistake resulted in e:i..ccss 
allowance for bonus of Rs. 1,11,260 involving short 
levy of tax aggregating R s. 1,34,006 including inte
rest for sh9rt payment of advance tax in the hands 
of the firms and 1ts partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(b) While computing the business income of an 
individual for the Jssessment years 1980-81 to. 1982-
83, completed during the period from April 1982 
to January 1983, deductions of R s. 1,04,994, 
R s. 1,02,470 and Rs. 1,79,598 respectively were 
allowed towards bonus paid to emplc;yees. In respect 
of the acfounting periods relevant to the assessment 
years 19~0-8 1 and 19-82-83, the maximum amount 
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payable as bonus which could not exceed the allo
cable surplus, worked out to R s. 52,836 and 
Rs. 1,29,882 respectively, while in respect · of the 
accounting period relevant to the assessment year 
J 981-82, the business having suffered loss and there 
being no allocable surplus, only minimum bonus, 
amounting to R s. 39,433 , was payable. The allow
ance of deduction towards {)onus paid in excess of 
what was statlttorily payable result~d in uqderassess
ment of income to the extent of R s. 52,158 and 
consequent short levy of the total of R s. 49,967 for 
the assessment year 1980-81, and allowing of ex
cess carry forward of loss of Rs. 63,"037 and 
Rs. 49,716 respectively for the assessment years 
1981-82 and 198Z-83. 

The comments of the Ministry of F inance on the 
paragraph are awai ted (January 1986). 

(iv) Under the provisions of the Income-tax Act, 
1961 any expenditure, not being in the nature of 
capital expenditure or personal expenses of the 
assessee, laid out or e'<pendcd wholly and exclusively 
for the purposes of the business or profession shall 
be allowed in computing the income chargeable 
under the head profi'ls and gains of business or pro
fession. While a ·provision made in the accounts for 
an ascertained Iiabili.ty is an admissible deduction, pro
vision made for a: contingent liability does not qualify 
for deduction. 

· (a) A registered firm carrying on the business of 
dealing in lottery tickct3 was appointed as agent for 
the conduct of the lot tery on behalf of a Union 
'.ferritory as also the sole selling agent for the lotter
ies conducted by ~ Sta te Government. The firm 
conducted its ·!:lusinesc; through stockists and sub
agents who were pa id service charges on sales and 
bonus, including the prize winning tickets, at speci
fied rates. Unsold tickets returned by the stockists 
and sup-agents were accepted by the firm. In the 
case of sole selling agency, the State Government 
paid bonus and sellers' commission, at the ~pecified 
rates, directly to the stockists. ' 

Dltring the ?-revious years relevant to the assess
ment years 1982-33 a11d 1983-84 the firm macle 
p'ayments towards service charges on sales on the 
total value of tickets printed and released for sale. 
Similarly, the firm al:m paid bonus, service charges 
on Prize Winning T ickets and service charnes on 
the bonus on prize . wuming tickets on full ~alue of 
prize winning amo!.lnts. The assessee firm claimed 
all the above charges as business expenditure for th.e 
above two assessment years. In the assessment for 



the assessment years 1982-83 a nd 1 %3-84 complet
ed iir M arch 1983/ December 1983 and D ecember 
1983 respectively, the assessing officer allmv~d the 
claim in full. Scrut iny of the assessment records 
revealed (M ay 1984) , that ticket <; worth 
R s. 10 ,07,886 and Rs. 8 ,6 1,955 relating to the 
assessment years l 982-8 3 and 1983-84 respectively 
had actually been returned by the sub-agents as 
unsold . The fi rm had also wri tten o ff the above 
value of tickets m its account5. As no service 
cha rges were payable on unsold tickets, the assess
ing officer should I.ave d isallowed the prop ort ionate 

. claim aggregating R s. 52,338 towards service 
cha rges on the valu~ of the unso ld tickets as well as 
service cha rges on the bonus on' prize winning tickets 
aggregating R s. 72,355, for the two assessment 
yea rs . F ur ther , the assessee firm had received from 
the State Government, bonm and sellers' comm ission 
amountin·g to Rs. 44,680 on the unsold prize winn
ing tickets, for the two assessment years, which 
sho uld have been trea ted as assessable in come. The 
above omissions resulted in total ·under-a.:s~ssment of 
income of R s. 58,.5 17 and R s. 1,10,856 for the two 
assessment years and a to tal short levy of tax of 
R s. 1,24,675 on the fiQn and its partners. 

The comments of the Ministry of Finance on 
the paragraph are awaited (January 19 86) . 

(b) While completing the assessment for the 
assessment year l 9~3-8·l in respect of a registered 
firm in M arch 1984 under the sl.lmmary a'Ssessment 
scheme, the department allowed an amount of 
Rs. 2,00,000, which the as~essee had debited as 
provision of interest on loans, in the profit and Joss 
account. Generally 'p rovisions' are not to be allow
ed unless the liability was ascertained. In the ab
sence of support ing details substan tia ting the asses
see's claim an amount of R s. 2,00,000 should 
have been disallowed. Omission to do so resulted 
in under assessment of income of R s. 2,00,000 and 
short levy of tax of R s. l ,06,330 in the hands of the 
firm and partners. 

T he M inistry of F inance have stated that reme
dial action has been taken accept ing the merits o f 
the objection . · 

(c) T he assessments of a firm trad ing in fert ilisers, 
for the ·~issessment y.:!a r,; 1979-80 and 1980-8 1 were 
completed in March 198 1 and March 1982 respec
tively. F or tl1e ptirpo.-;cs of business, the firm had 
taken def?OSits l[0 01 various persons (including two 
minor sons of its managin g partner) at i nte re~t of 
24 per cent per :rnnttm. While each minor's ac
count showed a cred it balance of R s. 44,800, for 
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the year ended March 1977, the subsequent years' 
accounts showed substantial debit balances against 
the minor 's who withdrew R s. 3 ,68,500 each in the 
previous year relevant to the assessmen't year l 978-79 
for in troduction as capital in another ti rm. The 
la tter firm was d issolved on 31 M arch 1978 when 
certain assets and a theatre belonging to the firm 
were released in favour of the minors who in turn 
leased them out to their fq ther. -

As a part of the deposits 01i which the assessee 
firm was paying in terest was d iverted to the mir.ors 
and indirectly utilised for acquir ing assets, interest 
at 24 per cent should have been charged on the sum 
.of R s. 1,04,360 cmd R:;. 96,700 overdrawn by the 
minors in the assessment years 1979-80 a nd 1980-81 
respectively . . The omission to do so resulted in 
sho rt dema nd of tax of Rs. 88,605 ( in the aggre
gate) in tl1e hands of the assessee firm a nd its 
partners. 

The Ministrv- of f-inance have accept ed the mis
take. 

(d) An assessee who wa.:; engaged in the business 
of providing camping fa cilities to t0urists on rental 
basis and was also running a snack ba r, incurred an 
expenditure of R s. 63 ,21 1 towards cxtensiv~ repairs 
to the business premises on installation of tents and 
new construction workc; dur ing the previous ·year re
levant to the assessment yea r 1979-8.0 . Although 
the entire exp'enditure was of capital nature, the 
department disallowed onl y a suin of R s. 1.000 in 
the assessment made in M arch 198 l . The omission 
to disallow the ba lanc~ of R s. 62.211 ah>ng with 
certain o ther petty mistakes led to under-assessment 
of income of R s. 69,0 19 with a short-levy of tax of 
R s. 65,686 inclJ!ding interes1 for sho rt payment of 
advance tax. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(v) Under the Income-tax Act, all incom e accruing . 
o r arising or deemed to accrue or arise to an assessee 
in India in a previous year relevant to the assessment 
year is includible in the total income of tha t 3ssessee. 
It has been judicially held that where by an obliga

tion, income is diverted before it reaches an assessee, 
it is not taxable, bu t where the income is r equired 
to be applied to discharge an obligation after such 
income reaches the assessee, the same consequence 
in law does not follow as it is merely an obliga'tion 
to pay ano ther a por tion of one's own income 
l4 1-ITR 367(SC)]. 

.. 
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An individual became a partner in a firm on its 
reconstitution, during the previous year relevant to 
assessment year 197 4 -7 5 on the death of a ~artuer. 
Under an agreement of April 1973 acc~rd1ng .to 
which the assessee instead o:' being requtred to in

troduce her share of capital iri cash was treated as 
havina incurred a liability of rupees three lakhs and 
was r~quired to repay this amount to the lour 
daughters of the deceased with interest. The assessee 
discharged this liability of rupel!s three lakhs out of 
the share income received from the firm for three 
assessment years 1976-77. 1977-78 and 1978-79 and 
claimed the repayments of Rs. 50,000, Rs. 1,00,000 
and Rs. 1,50,000 as a charge on income earned from 
the firm for those three years on the ground that 
the income was alienated at source under the agree
ment and pron,ote executed treating the same as 
'diversion of income by over-riding title'. The claim 
was accepted by the department and the assessments 
for the assessment years 1976-77, 1977-78 and 
1978-79 were revised (November 1981) and accor
dingly a refund of Rs. 1,53,829 was granted lo the 
assessee including an interest of Rs. 10,914 for the 
three assessment yea rs in question . The exclusion 
of the sum of rupees three lakhs from the total in
come for the three assessment years was not in order 
as the transaction between the assessee and the third 
parties was simplY. a dicharge of a liability of the 
assessee from out of the share income after the in
come had reached the assessee and there was no 
qtiest ion of diversion of income by any over-riding 
title'. The omission to assess · the income correct
ly resulted in short levy of tax of Rs. 1, 13,493. 

The comments of the Ministry of Finance on the 
paragraph a're awaited (January 1986) . 
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(vi) Under the provisions of lncome-tax Act, J 961. 
any expenditure of a capit:l l nature incurred by an 
assessee on scientific research related to the business 
carried on by him is ~;llowable as deduction from 
the business profi t. The term 'scientific research' 
a's defined in the Act means any acti vities for the 
extension of knowledge leading to or facilitating ex
tension of assessee's business or as the case may be 
of business of that class. 

(a) While completing the assessment of an asses
see registered firm, for the assesmeot year 1980-8 l 
in January 1983 tbe department allowed a sum of 
Rs. 89,580 as deduction on account of capital ex
'penditure incurred on scientific research. The asses
see firm was purely a trading concern, neither did 
it hold an industrial licence for manufacture nor did 

it pay a'ny excise duty. Besides, the laboratory 
charges incurred by the assessee firm during the pre
vious year relevant to the assessment year were only 
Rs. 648 which would indicate that the assessee did 
not carry out any scientific research to be eligible 
for deduction, and as such the deduction allowed 
for Rs. 89,580 by the department was not correct. 
This ·resulted in short levy of tax of Rs. 74,702 in. 
the hands of the firm .and its partners . 

The Mjnistry of Finance have acc~pted t he mis
take. 

(b) An assessee registered firm engaged · in the 
manufacture and sale of machines, imported four 

·prototype pop corn machinery from Taiwan during 
the previous year relevant to assessment year 
1983-84. The declared purpose of import .as made 
out in · appiication for import was modernisation and 
in<ligenisation of manufacturing process, since the 
machines manufa'ctured by the firm had become 
obsolete. The assessee had thus no intention of 
condocting any scientific research through the im
ported machinery. In the assessment for the assess
ment year 1983-84 completed !n March 1'984, a sum 
ol Rs. 2,40,797 was allowed as deduction on account 
of exp~nditure laid out on scientific re~earch on the. 
basis of the assessee's statement that the machines 
imp0rted were used, 'and on the basis of that 
knowledge, the assessee converted six mechanically 
operated machines into d .::ctronically operated ma
chines. As no scientific research was involved in 
this case and the assessee merely made use of the' al
ready available knowledge, to modernise the :iSsessee's 
manufacturing process, the expenditure of 
Rs. 2,40,797 was not admissible as deduction. The 
irregular allowance of expenditure towards scientific 
resea'rch resulted in under assessment of income of 
Rs. 1,69,173 with under charg..! of tax of Rs. 69,639 
including interest for bela ted filing of the return in 
the hands of the firm and its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vii) Under the Jn•come-tax Act, 1961, where an 
allowa"nce or deduction has been mad~ in the assess
ment for any year in respect of loss, expenditure 
or trading liability incurred by the assessee and sub
sequently during any previous year, the assessee 
has obtained whether in cash or in any other manner 
whatsoever,· any amount in respect of such loss or 

. expenditure or some benefit in respect of such trad
ing liability by way of remission or cessaticn thereof, 
the amount obtained by him or the " alue of the 



benefit accruing -to him is deemed to be. profits and 
gains of business or profession chargeable to income
tax as the income of that previous year. Accoraing
ly· therefore, refond of sales-tax or exc.ise duty or draw
back of customs duty which were claimed as expen
diture in earlier years should be treated as income ot 
the previous year in which such refund, drawback 
is received. · 

In the assessment year 19 81-82, an assessee 
individual received Rs. 40,300 as drawback of cus
toms duty. While computing the business income 
for the assessment year 1981-82 instead of offering 
the drawba.ck amount of Rs. 40,300 as income, the 

assessee erroneously deducted the same from "sales" 
and the same was allowed by the assessing officer in 
the a.ssessment. completed in September 1983. This 
resulted in short computation ot taxable income by 
R s. 80,600 with consequent short demand of tax of 
Rs. 51,592. 

The Ministry of Finance have accepted the mis
take. 

3.11 Mistakes in the grant of expor t markets deve
lopment allowance 

·. 
Under the provisions of Income-tax Act, 1961, 

domestic companies and resident non-corporate 
asessees engaged in the business of export of goods 
outside India or for providing services or facilities out
side India were entitled upto March 1983, to export 
markets development allowance equal to the actual 
amount of qualifying expenditure plus an additional 
amount of one-third thereof as weighted deduction. 
Expenditure on distribution an·d supply of goods in 
India. a·nd expenditure wherever incurred on the 
carriage of such goods :o their destination outside 
India or oi;i the insurance of such goods while in 
transit did not qualify for this allowance. It has 
been judicially held (June 1981) that payment of 
commission for procuring orderc; from the foreign 
buyers would not qualify for wei,ehted deduction. 

In the assessmen~ of four registered firms as.llessed 
in three Commissioner's charges for the assessment 
years 1980-81 to 1983-84 (assessed between August 
1982 and May 1984), additional wei.e;hted deduc
tion of one-third of expenditure incurred in. india 
on account of commission paid to Indian .rnd foreign 
parties for procuring orders and concluding sales ou t
side Inaia (not qualifying for grant of weighted 
deductions tov.:a·rds export markets development 
allowance), was allowed. In addition, in one case 
weighted deduction was also incorrectly allowed on 

118 

expenditure incurred in India for blending tea. Under 
lhe Act, these expenses did not qualify for weighted 
deduction. The details of the cases are as under :-

SI. Asses see Assessmen t Ina dmissible Under-
No. (Registered yea r weighted . charge of 

firm) ded uction tax (Rs.) 
a llowed 
(Rs.) 

(1) (2) (3) (4) (5) 

l. A 1980-81 1,64, 190 
(Includes 

2,52,526 

d eduction on 
account of 
blending 
tea) 

1981-82 69,174 . 
1982-83 1,21,040 

2. B 1981-82 4,66,531 1,17,001 
1982-83 and excess 
1983-84 carry for-

wa rd of 
loss by 
R s. 

2,01 ,492 

3. c 1980-81 2,03,246 1,39,236 

4. D 1981-82 
1982-83 

2,04,368 l ,25,503 

The incorrect allowance of weighted deductions 
on the inadmissible items of expenses resulted in total 
under charge of tax of Rs. 6,34,293 and excess carry 
forward of loss of Rs. 2,01,492 in the hands of these 
four firms and their partners. 

The comments of the Ministry of Finance 0n these 
cases are awaited (January 1986). 

3.12 Mistakes in valuation oi closing stock 

In order to determine the profits from business, 
an asse.ssee who ~aintains accounts on mercantile 
hasis, may choose to vah1e the closing stock of his 
business every year, at cost or market price which
ever is lower. It h~s been judicially held in Sep
tember 1980 that the privilege of valuing closing 
stock in a consistent nrnnner woul9 be availaole only 
to a continuing business and that it ca'nnot be adopt
ed where a business comes to an end when stock 
on hand should be valued at the market price in order 
to determine the true profits of b usiness on the date 
of closure of business (102 ITR 622). The Ministry 
of Law also had confirmed this position in August 
1982 and March 1984. The Central Board of Direct 
Taxes ha've not, however, issued any instructions 
in this regard for the guidance of assessing officers. 

(a) A partnership firm, dealing in silver ornaments 
valued their closing stock of 721.247 kilograms as 
on 7 November 1980 at Rs. 1,255.70 per kilogram. 

·1 
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The fi rm was dissolved on the same day viz., 7 Novem
b~'r i 980 (Diwali year), the last day o( the pre
vious . year relevant to the assessment year 1981-82. 
ln the assessment finalised in October 1983, the 
business income was computed without revaluing the 
closing stock at market pric~ prevailing on th~ date 
of dissolution which worked out to R s. 2,318 per 
kilogram. The omission to do so resulted in under 
assessment of income by Rs. 7,66,63 8 and short levy 
<Jf tax of Rs. 5,34, 150 m the hands of the firm and 
its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(b) During the previous year ended 31 March 
I 979 relevanf to the assessment year 1979-80. a 
registered firm was formed with seven partners, two 
of thL·m representing a trust each. The firm was dis
solved on 31 March l 979 to relieve the 
trustee partners and another partner'ship wa.s 
formed with the remaining partners and 
thus the original partnership firm ceased to exist 
from April 1979. While completing the fresh assess
ment for the assessment year 1979-·80 in March 
l 984, the assessing officer accepted the value of the 

closing stock at cost price (Rs. l 5,20,803) as on 
31 March 1979 instead of valuing it at market rate 
to ascertain the true profits of the firm on the date 
of dissolution. By adopting the gross profit rate of 
5.544 per cent (in the absence of o ther details), the 
market value of the closing stock would have to be 
taken at Rs. 16,10,044. The omission to adopt the 
market rate thus resulted in under assessment of in
come of R s. 89,240 and a total short-levy of tax of 
Rs. 4 7,819 in the ha nds of the firm and its partners. 

The assessment was checked by the Internal Audit 
Party of the department but it did not notice the 
mistake. · 

The Ministry of Finance have accepted the mis
take in principle. 

3. l 3 Mistakes in com1>utation of trust income 

(i) Under the provisions of the Income-tax Act 
1961 income deriv1~d from prop~rty held under tru s~ 
wholly for charitable or rdigious purposes is exempt 
from tax to the extent to which such income is 

· ~ppl ied for such purposes in India. Any part of the 
mcome which does not ensure for the benefi t of the 
public or which ensures for the benefit of an inte
rt;sted person is not so :!Xempted. The Act fu'fiher 
provides that whe re the individual shares of ·the 
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persons on whose behalf or for whose benefit such 
income is receivable by a trust, are indeterminate or 

unkn own, tax is chargeable on such income in the 
hands of trust at the maximum marginal rate. 
Further, where the total income of a trust before 
exemptions :admissible for religious a nd charitable 
purposes exceeds Rs. 25,000 in any year lhc accounts 
of the trust for the year am to be audited by a Char
tered Accountant and an audit report duly signed 
and verified by such accountant in the prescribed 
form is to be furnished by the assessee alongwith the 
return of income. 

(a) While assessing the income of a trust for the 

assessment year 1979-80 in March 1982, the depart
ment allowed, out of the gross income of 
Rs. 8,26, 172 exemption of Rs. 5,00,664 as income 
spent for charitable purposes, the statutory deduc
tion of Rs. "2,06,543 being 25 per cent of the gross 
income, and taxed only the !>urplus of R s. 1,18,965. 
The auditors had, however, observed that they were 
not able to furnish the par1iculars required in the 
statutory audit report, i.e., in regard to investments 
held at any time during the previous year in con
cerns in which interested persons have a substantial 
interest-as the assessee had n.ot been able to ascer
tain and furnish the concerned information. The 
'assessment records also revealed that the auditors 
in their report to the Charity Commissioner "on irre
gularities noticed", narrated that the a'ccounts of 
the assessee were rewritten to accommodate the 
transactions, the funds and assets and the related 
income ancl expenditure of two other trusts ancf they 
(the auditors) were not able to verify all the title. 
·dee,ds for the immovable properties held by the asses
see .and the inventory of motor cars etc., with regis
tration books. In view of the fact that the auditors 
had not furnished the prescribed statutory report in 
a. compl~te shape and in view of the other irregulari
ties nollced, the asse5see was not entitled to the 
exemption available to a charitable institution. Under 
the law, therefore, the assessee's entire gross in
come was chargeable to tax at the maximum rate 
laid down. The omission to do so resulted in short 
levy of tax of Rs. 4,68,484. 

The comments of the Ministry of Finance on the 
paragra·ph are awaited (January 1986). 

(b) Under the Indian Trusts Act, l 882 where a 
trust is incapable of being executed, the trustee 
must hold the trust property for the benefit of the 
author of the trust or his legal representativ~. 



Two ladies created a trust in March 1979 by a 
deed of settlement (of Rs. 5,000 each) under which 
nine persons including two Hindu. undivided families 
were the beneficiaries. For the assessment years 
1980-81 to 1982-83, the trust was treated as a 
definite trust and the assessments were completed in 
~ . 
March 1982 and Novemb;!r 1982 allocatmg the 
income to the bene'ficiaries as laid down in the trust 

deed. 

A perusal of the trust c.leec.l disclosed inter a/ia the 
following contradictory provisions : 

(1) Though, two of the beneficiaries happened 
to ·be Hindu undivided families, there was 
no provision regarding distribution of the 
share of the families in the event of the 
total partition. 

(2) The trust, according to ihe deed, shall stand 
dissolved on 31 of December 1994 or 
earlier but not earlier than 31 of 
December 1986 and in the event of 
death of 'kartas' of the Hindu un
divided families befor~ 31 December 1994 
the income or the share of the deceased in 
the trust fund shall be paid to the legal 
representatives for the residue of the period 
as if the 'kartas' died intestate and not to 
the remaining family members of the res
pective Hindu undivided family though, in 
another clause, it was stipulated that the 
benefits under the trust would accrue to 
the members of the Hindu undivided 
families. 

In view of the above, th~ classification of the trust 
for purpose of levy of tax as a definite trust by the 
Income-tax Officer was not in order. The contra
dictions in the deed render the trust incapable of 
being executed in which ca~c the trust property re
verts back to the author of the trust. Hence, the 
income for a·ssessment years 1980-81 to 1982-83 
was chargeable to tax in the hands of the two 
settlors in equal proportion. In the absence of details 
of income and other particulars of the settlors in the 
assessment records, it was pointed out in audit in 
April 1983 that if the income of thi:!I trust was charg
ed to tax sepa'rately as body of individuals, additional 
tax of Rs. 1,51,592 would become recoverable. 

The comments of the Ministry of Finance on the 
paragraph are awaited (Tanuary 1986). 
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(ii) Under the prov1s1oos of the Income-tax Act, 
l 196l, any income of a hospital or other insti tution 
for the reception and· treatment of persons suffering 
from illness, etc., and existing solely for philanthropic 
purp\1ses and not for purposes of profit, is wholly 
exempt from income-tax. Also, the income of a 
Trust, in so far as it is applied to charitable purposes 
as defined in the Act, is exempt from tax, subject to 
the fulfilment of _the conditions stipulated in the Act. 
"Charitable purpose" includes medical relief also for 
the· purpose of the Act. However, as the Act stood 
during the period from 1 April 1977 to 31 March 
1984, in the case of a charitable trust for medical 
celief which carried on any business, any income from 
such business would not be exempt from income-tax 
unless the business was carded on in the course of 
actually carrying out the primary purpose of the 
trust. 

A Trust which was created in March 1972, and 
' was running a hospital, derived major portion of its 
income by way of share income as a p:lftner from 
three business firms. The trustees resolved in April 
1976 to set apart the share income from two of the 
three firms exclusively for th~ purpos~ of the hospital 
and also to run the hospital as separate unit of the 
trust. Later, in November 1977, ~he trust deed 
was amended, providing for medical relief as the sole 
object of the Trust. 

The assessment of the Trust for the assessment 
year 1978-79 (previous year ended 31 March 1978) 
was completed in January 1981 , on a total income 
of Rs. 21,386, and no exemption was granted to the 
trust in respect of its income. While cottputing 
the total income, the Income-tax Officer, however, 
did not include the share income of Rs. 1,85,350 
and Rs. 62,525 respectively from the two firms, on 
the grounds that, as the income accrued to the hospi
tal, it was wholly exempt from income-tax under the 
provisions of the Act. However, the trust being a 
partner in the firms and having invested i ts funds as 
capital therein, was, in fact, carrying on business 
through the firm, and, as such, the income from such 
business actually accrued only to the Trnst, and not 
to the hospital. Merely beca.use the share income 
from the firms was to be set apart for the purpose 
of the hospital, it did not Jose its character of the 
income of the Trust and become the income of the 
hospital eligibfe for exemption provided in the Act 
specifically in respect of income qf a hospit;:il. Moro::
over, as the business carried on by the Trust was not 
in the course of executing its primary object, i.e. 

t 
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medical relief, the income derived therefrom would 
not be eligible for the exemption. 

It was also noticed in audit (April 1981) that 
under identical circumstances, the assessment of the 
Trust for the assessment year 1977-78 was completed 
in August 1980 under t.he dir.::dions of the Ins
pecting A ssistant Commissioner, holding that the 
share income from the two firm s accruing to the 
Trust through its business activities could not be 
held to be the income of the hospital and was there
fore, assessable to tax. The omission to include 
the share income from the two firms in the income 
of the Trust for the asse~sment year 1978-79 result
ed in undcrassessmcnt of income of Rs. 2,47,875 in 
the hands of the Trust, with a consequential short
levy of tax of Rs. 1,63, 124. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(iii) Under the provisions of Income-tax Act, 
1961, the income receivable under a discretionary 
family trust where the individual shares of the bene
ficiaries are indeterminable and unknown, tax is 
chargeable on such income at the maximum margi
nal rates. But, if the income is receivable under a 
trnst declared by a person by will, tax is chargeable 
at the rates applicable to association of persons, etc. 
With ~.ffe',ct from assessment year 1980-81, whare 
more than one discretionary trusts have been dec
lared by a person under will, tax in such cases is 
chargcnbic at the maximum marginal rates. 

A person created three discretionary family trusts 
by will in which the shares of the beneficiaries were 
indeterminate and unknown. Tbe tax en !he income 
of these trusts for the assessment year 1980-81 
assessed in Decemb~r 1982 was charged at the rates 
applicable to nssociation of persons us against tbe 
maximum marginal rates applicable. This rec;i:lted in 
short demand pf tax of Rs. 57,690 including interest 
for short payment of advance tax. 

The Ministry of F inance have accepted the mis
take. 

3 .14 Incorrect computation of income from other 
sources 

Under the income-tax Act, 1961, expenditure 
laid out or expended wholly and exclusively for the 
purpose of earn'ing ' income from other sources' is 
allowed as a deduction in computing such income. 

} or the a ssessmcn'l yea r 1980-8 1 an as e see had 
returned gross income of Rs. 5,7 1,373 received by 
him in the form of salamis from his followers. While 
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a sum of R s. 5,46,120 was deposited in bank, a sum 
of Rs. 25,253 was stated to have been received in 
cash and spent by the assessee. Out of these gross 
receipts the assessce was allowed while computing 
his income for the assessment yea r 1980-81 in Nov
ember 1982, a deduction of Rs. 1,42,843 i.e . 25 
per cent on account of expenditure on cus tomary 
presents given to the followers. The assessee's bank 
account did ·not show any withdrawals for this pur
pose. As the source from which the payments were 
nrn<l1;: was not brought out, the asscssee wa.; entitled 
only to the deduction of R s. 25,253 i.e. the amount 
stated to have been actually spent and not the 
amount of R s. 1,42,843 on an estimate basis. A 
deductlon of R s. 1,17 ,590 allowed in excess result
ed in short levy of tax of Rs. 87,202 including in
terest leviable for short payment of ad~ance tax. 

The assessment was checked by the Internal Au
dit Party of the department but the mist11 ke escaped 
its notice. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

3.15 Incorrect allowance of depreciation 

(i) Under the income-tax Act, 1961, in comput
ing the business income of an assessee, a deduction 
on account of depreciation is admissible at the pres
cribed rates on plant and machine ry or other assets 
owned by the assessee and used for the purpose of 
his business during the relevant previous year. The 
Rules prescribed in this regard provide for specific 
rates of depreciation ranging from 15 per cent to 
100 per cent for certain items of plant and machinery 
and general rate of 10 per cent (15 per cent 
from the assessment year 1984-85) in respect of 
plant and machinery for which no special rate has 
been prescribed. Where, in any case, new plant and 
machine ry has been installed after 31 M arch 1980 but 
before 1 April 1985, the. Act provides for allowing 
additional depreciation o[ sum equal to haif of the 
normal depreciation admissible in respect of previous 
year in which such plant or machinery is installed. 
No addiLional depreciation is, however, admissible 
in respect of any plant or machinery installed in 
any office pre.mises or any residential accommoda
tion. 

In the assessments of three firms and an indivi
dual for the assessment years 1980-81 to 1983-84 
(assessments completed between October !982 and 
March 1984) . under four Co mmissioner's charges 
depreciation on plan t and machinery for which no 
specific rate of depreciation is provided like oxygen 



plant, boring machine and rock drill, compressor, 
other boring machines for sinking of tubewells, air 
conditioning machines and electric generator etc., was 
allowed at rates ranging from 20 per cent to 30 per 
cent instead of at the admissible general rate of ten 
per cent. In one case of a fi rm, additional depreciation 
was also allowed for the assessment years 1981-82 
and 1982-83 on an electric generator installed in 
assessee's show room which was not admissible as 
show room constituted office premises. The mistakes 
in the~e four cases resulted in excess allowance of 
depreciation aggregat ing Rs. 8,62,886 an<l conse
quen t short levy of tax of Rs. 3,53,701. 

The comments of the Ministry qf Finance in all 
these cases are awaited (January 1986). 

(ii) Under the Income-tax Rules, t 962, depre
ciation on motor buses, motor lorries and motor 
taxis is admissible at 40 per cent if usetl in the busi
ness of running them on hire; otherwise the admis
sible rate is at 30 per cent. 

In th~ assessment of two assessees (one firm and 
one individual) under two Commissioner's charges, 
for the assessment years 1980-81 and 198.1-82 (as
sessments completed during September 1983 to 
March 1984) who were using their motor lorries in 
thei r own businesses, depreciation on the vehicles at 
the higher rate of 40 per cent was allowed errone
ously treating them as motor buses, motor lorries and 
motor taxis used in the business of running them 
on hire. This irregular grant of depreciation alJow
ance led to aggregate excess grant of depreciation 
allowance of R s. 1,26,317 and consequent under 
charge of tax of Rs. J , J 2,976. 

The comments of the Ministry of F inance in all 
the two cases are awaited (January 1986) . 

(iii) According to the Central Board of Direct 
Taxes instructions issued in March 1975 in consul
tation with the Ministry of Law, the dumpers and 
tippers should not be treated as road transport vehic
les if there is evidence to show that in a particular 
establishment they are intended or are in fact nor
mally to be used on roads. Road making plant and 
machinery are entitled to depreciation at 15 per 
cent while road transport vehicles other than those 
used in the business of hire are entitled to deprecia
tion at 30 per cent. The Income-tax Act, 1961 
also provides for grant of investment allowance at 
the rate of 25 per cent of actual cost of plant and 
machinery installed for the purposes of business of 
construction, manufacture or production of any 
article or thing not specified in the Eleventh Sche
dule. 
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(a) Jn the assessment of a registered fi rm eng
aged in the road construction work, for the assess
ment years 1981-82 and 1982-83 fin alised in October 
1982 and February J 983 respectively, the assessee 
was allowed depreciat ion of Rs. 3,28,"Vi3 and 
Rs. 2,57,096 at the rate of 30 per cent on the cost 
of hot mix plant and tippers. As the hot mix plant 
and tippers were road making machineries, the dep
reciation was admissible at the rate of J 5 per cent. 
The incorrect allowance of depreciat ion at higher 
rates resulted in the under a5sessmcn t of income by 
Rs. 1,64,086 and Rs. 1,03,936 for assessment years 
1981-82 and 1982-83 , involving short levy of tax 
aggregating Rs . .1,41 ,236 in t:he hands of the finn 
and its partners. 

The comments of the Ministry of Finance on 
the paragraph are awaited (January 1986). 

(b) An assessee registert:d firm engaged in the 
work o.f road construction, purchased new tippers in 
the previous years relevant to assessment years 198 1-
82 and 1982-83. The assessing offic;!r , treaiing the 
tippers as ' road making plant and machinery', allow
ed investment allowance in the assessment year 
1982-83. But, while allowing depreciation, the tit>
pers \.vere treated as ·'road transport vehicles" and 
depreciation for old and new tippt: rs allowed at 30 
per cent instead of 15 !)er cent in the assessment 
years 198 1-82 and -1982-83 fin alised in D~cembcr 
1982 and March 1983. Similarly, the depreciation in 
the case of road rollers also . was allowed at the rate 
of 30 per cent as against 15 per cent for these two 
assessment years. T his r.::sulted in grant of excrss 
allowance of depreciation on tippers and road rollers 
to the extent of Rs. L,50,914 and consequential 
short levy of tax aggregating to Rs. 71,263 (includ
ing tax in the hands of partners) fQr these two as
sessment years. 

The Ministry of Finance have accepted the mis· 
take. 

{iv) Under the Income-tax Rules 1962. a special 
rate of depreciation of ~hirty pef cent has been pres
cribed in respect of earthmoving machior ry used 
in open-cast mining while for building ronlractors 
machinery and rnad makin·g plant and machinery, 
the rate prescribed is 15 per cent. 

While computing the income for the assessment 
year 1981-82 in July 1982 an assessee registered 
fi rm was allowed d~preciation at the rate of 30 per 
cent as applicable to earthmoving machinery, on 
road-rollers, air compressor and concrete mixer 
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which are of the type of road-maJcjng machinery or 
building contractors ruachim:ry on which deprecia
tion 3dmissible is only J 5 per cent. The excess al
lowance of depreciation of Rs. 72,238 resulted in 
an aggregate short levy of tax of Rs. 56,877 in the 
hands of the firm and its partners. 

The comments of the Ministry of Finance on the 
p:Hagraph arc awa ited (January 1986). 

(v) Deprecia.tion is allowed at t11c prescribed rates 
on the actual cost or the written down value of the 
assets, as the case may be . 

In the case of an assessee firm, for the assessment 
year 1979-80, (asse·ssment originally completed in 
March 1982 and subsequently revi~ed in March 
1984) depreciation on lr&:1sport· vehicles was allowed 
on their cost of R s. 15,37,433 insteaC. of tbl! correct 
written down value of Rs. 13,72,2 18 (adopted in che 
revised order of March 1984). The omission resulted 
in excess allowance of depreciation, with consequent 
short levy of tax of Rs. 57 ,313. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vi) With a view to encouraging the use of renew
able energy devices, deprecia(ion at the rate. of 30 
per cent was allowed wi th effect from l April 1981 
on any special devices including electric generators 
and pumps running on wind energy. 

fn the case of a registered firm total income for 
the assessment year 1982-8.1 was computed at 
Rs. 1,61,620 in September 1982 after allowing a 
sum of Rs. 42,120 on account of depreciat ion on a 
diesel generator at the rate of ten per cent of its cost 
and additional depreciation at five per cent. On an 
application moved by the assessee, the assessment 
was revised in July 1983 to allow deprC'ciation at 
30 per cent and additional depreciation at 15 per 
cent, for a total sum amounting to Rs. 1.26,360. As 
there was nothing on record to show that the gene
rator was being run ·on wind energy to be eligible 
for depreciation at 30 per cent, the depreciat ion was 
correctly admissible at the general rate of 10 per 
cent as aJs0 the additional depreciation at the rate 
of 5 per cent only. The excess allowance of depre-
ciation aggregating Rs. 84,240 resulted in under
charge of lax of Rs. 55,787 in the hands of the firm 
and its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 
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3.16 I~orrect grant of investment allowance 

( i ) Under the provisions of the In·.:ome-tax Act, 
1961 while computing the business income of an as
sessce, a deduction is :.>tllowd by way of inves tment 
allowance at twenty five per cent of the actual cost 
of the IT:achinery o r plant installed in :my industrial 
undertaking aft'er 31 March 197 6 for the purposes of 
construction, manufacture o:· production, of any one 
or more of the articles or things cxcepc those speci
fied in the Eleventh Schedule t9 the Act. 

In the following~ cases of six registered firms 
~investment allowance was errone
ously allowed even though the assessees were not en
titled to the same as thei r plant and machinery was 
not engaged in ~my manufacturing activity o r had been 
leased out and hence not 'wholly' engaged in the . 
business of the assessees. This res ulted ir. uncer as
s·essment of income of Rs. 28,96,4 10 with conse
quential short levy of tax of R s. 4,80,744 and ex
cess carry forward of loss of Rs. J 1,68, 716. The 
deta ils of the cases are as under : 

SI. Co mmis- N a ture of m istake 
No. si 111er's 

U nder 
assessment/ 
less c •m
putation of 
loss 

charge/ 
assess-
ment 
year 

I. A Allow111:e ad mit td O "l 5.2 i ,4 t2 
1982-83 Cold Storage plant 

which is not a 
ma nufac turing activity . 

2. B 
1982-83 

3. c 
J 979-80 
1980-81· 
1982-83 

4. D 
1981-82 

to 
J 983-84 

5. E 
1981-82 

6. F . 
1981-82 

Allowa nce a dmilled 
on Cold Storage 
plant wh ich is not a 
manufac turing 
activity . 

Allo wance admitted on 
Cold Storage plant 
which is not a manu
facturing activity. 

Allowa nce admitted 
on building and plan t 
and machinery for 
manufac ture of bis
cuits leased o ut and 
hence not engaged 
'wholly' in the 
business of the 
a?sessee. 

Allowance admitted o n 
plant and machinery 
fo r ma nufacture o f 
biscuits leased ou t 
and hence not 
wholly' in the business 

of the assessee. 

Allowa nce admitted 011 
fi lm projector, a ir 
cooling plant and 
elec trical. equip::nent 
not engaged in any 
manufacturing act i
vity. 

2,71,490 

2,99,832 

14,99,886 

2,24,190 

76,600 

Fina ncial 
im plica
tirin/ 
1ax 
effect 

j , 2 3 ,044 

J ,20,5 13 

66,992 
(includes 

minor 
mistake) 

Excess 
car ry for
wa rd of 
loss 

Rs. 
1 1,68,71 6 
<i nd tax o f 
R 'i. 66,257 

59, 186 

44,7 52 



';I'he Ministry of Finance . have accepted the objec
tion in two cases; their comments in the 1cmafoing 
four cases. are awaited (January 1986,l . . 

(ii ) The investment allowance is allowed subject, 
inter qlia, to the condition that an amount equal to 
75 per cent of the sum so allowed has been debited 
to the profit and loss account of the relevant previ
ous year and credited to a reserve account and the 
amount so credited is used within a period of ten 
years fo r acquiring new plant and machinery for 
the purpose of the business of the undertalang. If 
the reserve is not utilised for the specified purpose 
within the specified period, the investment allow
ance is deemed to have been wrongly allowed and 
has to be withdrawn. 

An assessee firm consisting of two partners was 
allowed investment allowance of Rs. 1,55,293 and 
Rs. 81,000 on the plant and machinery during the 
assessment years 1977-78 and 1978-79 ( the assess
ments completed in November 1979 and March 1981 
respectively). The fu'm was dissolved on the 31 
March 1978 and according to the dissolution deed 
dated 19 September 1978, the business of the firm 
with its assets and liabilities was taken over by one 
of the partners, with the second partner receiving 
an amount of Rs. 1,55,405 in lieu of his share. As 
the fir~ itself ceased tt> exist there was no question 
of it uti lising the amoun t of the reserve for acqrnisi
tion of new plant and machinery for the purpose of 
the business of the undertaking as prescribed. Ac
cordingly, the investment allowance was not admis
sible in the hands of the partnership firm and was 
to be withdrawn. Non-withdrawal of investment al
lowance resulted in w1derasses5ment of income of 
the firm by Rs. 1,55,293 and Rs. 81,000 with ag
gregate short levy of tax of Rs. ·I,40,550 for the 
two assessment years, irl the hands of the firm and 
one of the partners. 

The comm,ents of the Ministry of Finance on 
the paragraph are awaited (J anuary 1986) . 

(iii) Where the total income of an assessee, in
cluding a registered firm, detennined before deduc
tion of the investment allowance, is less than the 
full admissible amount, the rebate 'allowable is 
only such amount as to reduce the total income to 
' nil' and the unabsorbed investment allowance is 
carried forward for adjustment in the next assess
ment year. No carry forward is admissible lo.- more 
chan eight assessment years subsequent to the assess-
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ment year relevant to the previous year in which the 
acquisition is made. 

In the assessment of a registered fi rm for the as
sessme nt ye31· 1979-80 completed in December 
1981 , the income was computed at Rs. 43,432 
before deducting the investment allowance of 
Rs. 3,50,252. On allowing the investment allowance 
of Rs. 3,50,252. the total income amounted to 
minu..<> ·Rs 3,06,820 .which represented unabsorbed 
investment allowance to be carried forward in the 
assessment of the firm for ad justment in flllture , 
years. Instead , the Income-tax Officer determined 
the total incom<? as business loss of Rs. 3,06,820 
and allocated it to the partners for adjustment in 
their assessments. The mistake resulted in short 
levy of tax of Rs. 1,04,460 in the assessments of 
partners. 

The Ministry of Finance have acce!)ted the mis
take. 

(iv) The Act provides for withdrawal of relief al
ready allowed if the assets are sold or other wise 
transferred by Qi~ assessee Lo any person al any time 
before the expiry of eight year~ from the end of the 
previous year in which the assets were installed or 
acquired. 

In the assessment of an assessee individual carry
ing on a proprietary busines~, an investment allow
ance of Rs. 1,09,190 for the cost of the machinery 
of Rs. 4,36,761, installed in the factory owned by 
the assessee was allowed in the · previous year rele
vant to the assessment year 1981-82 (assessment 
completed in March 1984). On the same day the 
lucome-tax Officer finalised the assesment of the 
assessee's income for assessmem year 1982-83 also 
by recording therein that in the previous year rele
vant to the assessment year · 198.2-83 , the said pro
prietary business was conver ted into a Private Limi
ted Company, in justification of ihe assessee not re
turning any income from the said business. As the 
conversion of the enti re proprietary business (in
cluding the said. machinery) to the Private Limited 
company in the next year itself, amounted to tran s
fer and as the transfer bad taken place within eight 
years of ·the acquiring of the machinery the invest
ment allowance of Rs. 1,09,190 already allowed 
h'ad to be withdrawn which was: not done. The omis
sion to withdraw the allowance resulted in shor t 
lev'y of tax of Rs. 72,065. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

• 
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3.17 Incorrect allowances of de1ll'eciation, dcvelop
m,ent rebate and investment allowance 

( i) Under the provisions of the Income-tax Act, 
1961, depreciation, initial depreciation and invest
ment allowance are allowed with r ;::fe rence to actual 
cost of the assets to the assessce, reduced by that por
t.ion of the cost thereof as has been met directly or 
indirectly by any other person or authority. The 
Central Board of Direct Taxes clarified in March 
1976 that the subsidy received from the Centr al Gov- · 
ernment for establish ing industrial units in select~d 

backward areas constitute capital receipts in the 
hands of the recipient and as such this amount would 
have to be reduced from the cost of assets for the 
purpose of allowing depreciation on such assets. 
Further, in determining the written down value of 
the assets, both normal depreciation and extra shift 
allowance are required to be taken in'to account. 

In the assessmen ts of the two registered fi rms 
(assessed in two different Commissioner's Charges) 
fo r the assessment years 1976-77 to 1980-81, 
1982-83 and 1983-84, though the two a5sessees 
received subsidies totalling to Rs. 8,23 ,019 from 
tbe Central Government/Financial Corporation for 
the purchase of machinery, ~he amount was not 
deducted by the asssessing officers while allowing 
investment allowance. In one case, however, the 
depreciation on generator was also not allowed 
on actual cost and incorrect rate of depreciation was 
applied. These mistakes resulted in exce;;s ~1 ! lowance 

of Rs. 7,68,007 and undercharge of tax of 
Rs. 4,35,450. 

The comments of the Min istry of F i11 ,111ce m both 
the cases are awaited (January 1986) . 

(ii) The Income-tax Act', 1961 , provided (upto 
31 M ay 1974/ M ay 1977) for the grant of develop
ment rebate in respect of plant and machinery instal
led for use in the ass~see's business, at the rates 
specified in the Act. If the total income assessable 
before deduction of development rebate was less th'an 
the full amount of the admissible amount, th e rebate 
allowed should be to the extent' of reducing the total 
incom e to 'nil' and unabso rbed rebate should be 
carried forward for adjustment in the next ·assessment 
year. No portion of the develoJ:1ment rebate would, 
however, be carried forward for more t'han eight asse
ssment years immediately succeeding the assessment 
year relevant to the previous ye'ar in wh ich the ma
chinery or plant had been installed . 
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(a) The assessments of a co-operatlve sug~r mill 
for assessment years 1980-81 and 1981-82 were 
completed in August' 1983 and March 1984 on a 
taxable income of Rs. 'nil' and R s. 30.53,100 respec
tively after setting off unabsorbed development rebate 
of Rs. 53,76,042 and R s. 10,75,079 carried over 
from the assessment year 1973-74. In the assessment 
of the sugar mill for the assessment' year 1973-7 4 
completed in December 1977 the unabsorbed deve
lopment rebate had been determined as R s. 40,04,017 
and the same had been carried forward and partly 
set off to the extent of R s. 25,52,896 in rhe assess
ment year 197 5-7 6 (assessment order dated April 
1979). The department had, however, revised the 
assessment for the assessment year 1973-74 in July 
1979 and recom~Jted the admissible development re
bate as Rs. 23,99,888 and out of that a sum of 
Rs. 14,1 8,03 1 had been set off in the reassessment 
for the assessment year 1974-75 compJeted in M arch 
1980, leaving only a balance of Rs. 9,8 1,857 to be 
carried forward and adjusted beyond assessment year 
197 4-7 5. The assessments for the assessment years 
1975-76, 1980-8L and 1981-82 were, however, not 
correspondingly revised . F ailure to take 1note of 
the above revision in the assessment for ~he assessment 
year 1973-74 reducing the admiss ible development 
rebate and se.t off of a port'ion of the unabsorbed 
development rebate against the income for assessment 
year 197 4-7 5 led to the incorrect carry forward and 
set off of unabsorbed development rebate to t'he ex
tent of R s. 30,22,160 in the aggregate against the 
incomes for assessment years 1975-76, J 980-81 and 
J 9S 1-82. This resulted in loss of revenee of 
Rs. 5,48,605 for assessment year 1975-75 and short 
levy o( tax of Rs. 5,13,625 for the assessment years 
1980-8 1 and 1981-82 besides non-levy of interest of 
Rs. 1,30,900 for assessment year 1981-82 . 

The comments of the M inistry of Finance on the 
paragraph are awaited ( J anuary 1986) . 

(b) In the assessment of an assessee co-operative 
. society for the assessment: year 1980-81 (assessment 
completed in December 1982) it was seen that out 
of the to tal income of R s. 18,73,784 unabsorbed de
velopm~nt rebate to the extent of R s. 4,07,898 per
taining to the assessment years 1969-70, 1970-71 ·and 
1971-72 had been adjusted. The allowance of deduc
tion for unabsorbed development rebate for the above 
assessment' years being beyond the period of eight 
years, was not 'admissible and eventually resulted in 
under assessment of Rs. 4,07,S98 and tax effect ot 
Rs. 1,75,071. 

The Ministry of Finance have accepted the mis- . 
take. 



(iii) The Act provides for withdrawal of the relief 
already allowed if t11e assets are sold or o therwise 
transferred to any person at any time before the 
expiry of eight years from the end of the previous 
year in which the assets were acqui red or installed . 

In the previous year relevant t'o the assessment year 
1974-75 a registered firm acquired four generators 
valued at Rs. 5,19,291 on which development rebate 
of Rs. 1,29,822 was allowed in the assessment for 
the assessment year 1974-75 (assessed in September 
1977) . Three generators valued at' Rs. 3,11 ,058 
were sold by the assessee during the previous year 
relevan t to the assessment year 1978-79, and the 
fourth generator valued at Rs. 2,08,233 was sold in 
I he previous year relevant to the assessment yea r 
1980-81 for Rs. 1,25,000. ·The department should 
have, therefore, initiated action for withdrawing the 
development rebate of Rs. 1,29,822 as the genera tors 
were sold within the period of eight years from the 
end of the previous yeac in which they were installed. 
This was not done til l it was pointed in• audit in 
August 1984. 

In the case of another registered firm, for the asse
ssment year 1980-81 a sum of Rs. 3,40,528 as pro
fits on sale of assets was returned by the assessee. 
The assets sold included a generator installed a t a 
cost of Rs. l , L0,603 in the previou.s year relevant to 
the assessment year 1974-75 on which development 
rebat"e of Rs. 27,651 had been allowed. The assess
ing officer should have initiated action (before 
March 31 , 1984) to withdraw the development 
rebate of Rs. 27,651. This was not done till Amzust 
1984. 

The om1ss1on to withdraw the development rebate 
in the case of the two fi rms for the assessment year 
1974-75 before March 1984 resulted in an aggregate 
loss of revenu~ of'Rs. 1,50,547 in the hands of the 
firm and the partners. 

The Minisrry of Finance have accepted the mis
take. 

3. t S Omission to levy capital gains tax 

(i) Under the provisions of Income-tax Act, 1961, 
any profit s or gain s arising from the transfer of a 
capital asset effected in the previous year shall be 
chargeable to income-tax under the head 'capital 
gains' and shall be deemed to be the income of the 
previous year in which the transfer took place. The 
term 'transfer' has been defined in the Act to include 
'sale' exchange or relinquishment of any asset or ex
tinguishment of any rights therein'. The income 
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dia.rgeable under the head 'capital gains' shall be 
c:omputed by deducting from the full value of the 
consideration received or accruing as a result of trans
fer, the cost of acquisition of the capital asset and 
the cost of any improvement thereto. It has been 
judicia lly held in March 1964 fhat where bonus sha
re!> are issued in respect of ordinary shares he ld in a 
company by an assessee, their real cost to the. assessee 
has to be valued by spreadi ng the cost of the ordinary 
shares over the old shares and the new issue (viz. 
bonus shares) taken together if they rank pari passu 
(52 ITR 567 SC). 

A n assessee fi rm holding originally 7,6 J 3 shares of 
the face value of Rs. 10 each was subsequently issued 
1,22,387 bonus shares thereon. In the prev· us year 
releva nt to the assessment year 1975-76, the assessct! 
:;old all the 1,30,000 shares for a consideration of 
Rs. 73 ,77,500 and offered long-t"e rm capital gain 
of Rs. 69,09 ,658 for taxation, the difference of 
Rs. 4,67 ,842 representing the cost of acquisition. The 
assessment was also made accordingly in M arch 1982. 
The cost of the acquisition of the shares adopted at 
Rs. 4,67,842 for the purpose of arriving at the capi
tal gains was not. however. correct. The ~ s~essee 'had 
initially purchased 7,613 shares at Rs. 10 each cost
ing R s. 76,130 and the remaining l,22,387 shares 
were bonus shares for which assessee had not incur
red any extra cost. H ence the total cosr of acquisi
tion of 1,30,000 shares amounted to only Rs. 76,130. 
The incorrect adoption of the cost of acquisition as 
Rs. 4,67,842 instead of Rs. 76,130, resulted in under
assessment of capita l gains by Rs. 2,93,784 after 
llllowing deduction for long term capital gains in vol
ving short' levy of tax of R s. 2,44,052 in the hands 
of the firm and its partners. 

The Ministry of Finance have accepted the mis
take in principle. 

( ii ) The ga ins arising out of the transfer of assets 
owned by a Hindu undivided family, firm or other 
associat ion of persons or body of individm1ls are com
put"ed in the manner provided in the Act. Effective 
from l March 1970, the term 'capital asset ' included 
agricultural lands situated within the jurisdictio n of 
municipality or a cant'onment board with a popula
tion of IlOt Jess than 10 ,000 or within such distance 
not exceei ng eight ki lometers from the h'c<:: l lim its 
of such municipalit y or cantonment: board as may be 
notified by the C~ntral Government. It ha s been 
judici ally held that 'body of individuals' wo.uld ·be 
a combination of individuals who have unity of in
teres t b ut who are not actuated by a commun de
sign. and one or more of whose members produce or 
held to produce income for the benefit of all . 

• 



(a) In March J 973, five assessees had sold a set 
of agricultural lands situated within the jurisdiction 
of a municipality and not'ified by the Central Govern
ment, which they jointly owned for a consideration 
of Rs. J ,90,356. The assessing o'fficer completed the 
assessment for the assessment year 1973-7 4 in Octo
ber 1975 and assessed the capital gains arising ouc 
of the transfer in the hands of the five owners sepa
rately. On being held by the Appellate Assistant 
Commissioner that 1.'here was no capital gains, unless 
the population of the area being the locality, ward 
or block where the agricultural lands were situated 
exceeded 10.000. the assessing officer in October 
1977 decided rhat the lands were not ~api tal assets 
for the purposes of capital gains, being not situated 
within such an area. As the population of the muni
cipality of origin was thP. criterion and th~ same ex
ceeded 10,000 it' was pointed out in September 1978 
that the transfer of the agricultural lands attracted 
capital gains and that the capiral gain of Rs. 1,49,566 
was correctly assessable in the status of 'body of in
dividuals'. 

The department replied in February 1985 that the 
assessment: was reopened and completed in March 
1984 raising an additional demand of Rs. 1,11,192 
including interest of belated filing of return. 

The comments of the Ministry of Finance on the 
l'aragraph are awaited (January 1986). 

(b) In the case of an individual certain agricultu
ral lands belonging to him through a will and located 
within the municipal limits of a city were acquired 
and possession thereof taken over by the State 
Government for colonization in the previous year 
relevant t'o the assessment year 1973-74. Compen
sation money aggregating Rs. 3,61,213 in Heu was 
paid to him subsequently in December 1974/Febru
ary 1981. Adoj:)ting cost of acquisition as 
Rs. 2,14,071 being the fair market value of the asset 
as on 1 January 1964, the net capital ~:i in (long 
term) assessable for the assessment year 1973-74 
amounted to Rs. 92,392 after allowing for deductions 
permissible under the Act. Capital gain ·.vas neither 
returned by t'he asse.ssee nor was brought to tax by 
the department by correlation with the records of 
other direct taxes. Failure to assess capiral gains 
of Rs. 92,392 led to non levy of tax of Rs. 57,751 
for the assessment year 1973-74. 

The comments of the Minist'ry of Finance on the 
paragraph are awaited (January 1986). 

(iii) Capital gain arising from the transfer of 
agricultural land is exempt fro.m tax, if the assessee 
purchases any other land for being used for agricul-
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tural purposes within a period of l'Wo years after the 
date of transfer or sale and the amount of capital 
gain does not exceed the cost of new land. If, how
ever, the amount of capital gain is greater than the 
cost of land so purchased, the difference between the 
amount of the capital gain and the cost of the new 
asset shall be charged as the income and taxed as 
such. 

(a) The wealth tax return of an assessee for the 
assessment year 1975-76 assessed in February 1981 
revealed that 5 acres of agricultural land v.as sold by 
him for Rs. 3 lakhs in the previous year relevant to 
the assesment year 1975-76 which involved capital 
gain of Rs. 2,75 ,000, the cost of land being 
Rs. 25,000. Out of this amount, the a_sessee pur
chased agricultural land for Rs. 1,65,676. On the 
balance amount' of Rs. 1,09,324 capital gains tax was 
leviable but was not levied. This resulted in short 
assessment of income of Rs. 78,243 involving short
.levy of tax of Rs. n ,304 includi ng interest of 
Rs. 41 ,456 for late filing of return. 

The Ministry of Finance have initia ted iemedial 
action on the objection. 

(b) According to details available in the wealth 
tax assessment records, an individual assessee bad 
sold (20 March 1980) 3.77 acres of his agricultural 
property, situated in a notified area, for a considera
tion of Rs. 3,75,000 and purchased (25 July 1981) 
another agricultural property for a comideration of 
about Rs. 1,50,000. In the assessment for the asse
ssment year 1980-81 completed in March 1981, how
ever, the net' capital gain arising from the sale of 
the prop::: rty, less the cost of the newly i1urchased 
property, was not subject to tax which wa~ not in 
order. Failure to incl ude net capital gain of 
Rs . 1,10,600 in the income of the assessee t:hus re
sulted in short levy of tax of Rs. 50,744. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(iv) Where enhanced compensation was awarded 
by a court/ tribunal in respect of assets acquired under 
any Jaw, the department is empowered to issue a re
vised order within the specified time limit to bring 
t:o charge in the year of transfer, the quantum of 
compensation which does not enjoy exemption. With 
effect from the assessment year 1978-79 onwards, 
the Act provides for exemption from income-tax, the 
capital asset: if the net value of the consideration re
ceived or accruing as a result of the transfer is invest
ed or deposited by the assessee in specified assets 



within a period of six months after the date of t'rans
fer. During the period 28 February 1979 to 1 March 
1983 relevant to the assessment years 1979-80 to 
1983-84 the benefir of exemption would be available 
only if the net consideration was invested in 7 year 
National Rural Development Bonds. The capital 
gains arising prior to 1978-79 would thus be exemp
ted only if the additional compensation was utilised 
within the specified period of the compulsory acqui
sition for purchasing any other land or building or 
for constructing any other building as the case may 
be. 

An assessee owned land which was acquired by 
the Municipal Corporation in July 1974, i.e. in the 
assessment year 1975-76. The assessce agitated 
against the quantum of compensation in the court of 
law which awarded higher compensation m April 
1979. The entire compensation of Rs. 97,911 was 
paid t'o him in May 1980 and assessee returned it for 
the assessment year 1981-82 claiming it as exempt 
on the ground that he bad purchased 7 years Rural 
Development Bonds in November 1980 i.e. within 
six months of the receipt of compensation. Hi~ claim 
was accepted by the assessing officer in the assess
ment year 1980-81 assessed in Febrnary 1984. 
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Since the acquisition of land was made in July 
197 4 and the transfer of land would be deemed to . 
have taken place in the previous year relevant to the 
assessment year 1975-76, the entire profits or gains 
arising from the transfer of capital asset was charge
able to tax as the income of the previous year in 
which the transfer took place. The department did 
not, however, re-open the assessment for the assess
ment year 197 5-7 6 on this account. Besides, the 
~xemption allowed for purchase of rural development 
bonds was not' available in the assessment year 1975-
76. The omission to levy capital gains tax resulted 
in• under assessment of income by Rs. 97,911 and 
short Jevy of tax of Rs. 44,860. P enalty for conceal
ment of income was also leviable. 

The comments of the Ministry of Finance on the 
p~ragrapb are awaited (January 1986). 

( v) The Act further provides that the en tire in
come of a co-operative society from specified activi
ties viz., carrying on the business of banking· or pro
viding credit facilities t'o its members, ic; exempt from 
income-tax. 

A central co-operative bank assessed as an associa
tion of persons by the Income-tax Officer returned 
(June 1980) an income of Rs. 80,04,383 for the 
assessment year 1980-81 and claimed the entire 
amount' 'as exempt from income-tax as being profits 

and gains of business attributable to the activity of 
banking or providing credit facilities to its members. 
While completing the assessment in December 1982, 
the assessing officer allowed the claim under the 
provisions of the Act and completed the assessment 
as 'nil' assessment. A scrutiny of the miscellaneous 
records relating to the assessment year 1980-81 incli
cated that in the course of completing the assessment, 
the assessing officer bad mentioned in the order sheet 
that the assessee bank sold 2.9 grounds of lands 
(from out of a total of 9 grounds ·and 1,700 sq. ft. 
purchased in January 1973 for a total cost of 
Rs. 13,21 ,378) for a sale consideration of 
Rs. 1,93,090 per ground and that the sale considera
tion had been' arrived at after adding interest of 
Rs. 80,282 per ground to the cost of the ground 
amounting to Rs. 1,36,073 and deducting therefrom 
the proportionate sale proceeds of the old building. 
The interest of Rs. 80 ,282 per ground charged by the 
bank was apparently treated as part of the cost of 
acquisition• of the lands for the assessee and thus it was 
held that the transaction was on a no profit no loss 
basis and involved no capital gains. Neither the 
interest charged by the assessee nor the sale proceeds 
of the old building were to be considered while com
putir1g the capital gains and the income was also not 
attributable to the business of banking or providing 
credit facilities to its members. The transaction thus 
involved capital gains which , worked out to 
Rs. 2,32,820. The omission to assess the income 
resulted in non-assessmen't of taxable capital gains of 
Rs. 1, 70,865 and a non-levy of tax of Rs. 77 ,217. 

The commenrs of the Ministry of Financ~ on the 
paragraph are awaited (January 1986). 

(vi) With effect from the assessment year 1983-84, 
where in the case of an assessee being an individual, 
the capital gain arises from the transfer of any long
term capital asset, not' being a residential house, and 
the assessee has within a period of one year befote 
or after the date of transfer purchased or within a 
period of three years after that' date constructed a 
residential house and if the cost of the new asset 
is not less than the net consideration in respect of 
the original asset, then the entire capital gain is 
not to be charged t'o tax. However, where in the 
assessment for any year a capital gain arising from 
the transfer of ·any such capital asset is charged to 
tax and if the assessee complies with the con<litions 
as specified above, the Act provides for amen::ling the 
order of assessment to exclude the capital gain not 
chargeable to rax. 

During the previous year relevant to assessment 
year 1983-84 an 'individual' sold a building site for 
a consideration of Rs. 1,92,600 and earned capital 
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gains of Rs. 1,52,175. While filing the return of 
income for the assessment year the assessee stated 
that the capital gains is not taxable as the considera
tion would be invested in the const'ruction of a new 
residential house, in :i:nothe r site purchase<l by her 
and excluded the amount from the income ·returned. 
This was accepted by the assessing officer in the asse
ssment: for assessment year 1983-84 completed in 
March 1984. As the asscssee had not fulfi lled the 
condi tiqns precedent for claiming the exemption 
from tax and the assessment could be re-opened to 
consider tbe exemption only when the conditions are 
fulfilled, the capital gains of Rs. 1,52, 17 5 should 
have been brought to tax in the assessment for asse
ssment year 1983-84. The omission resulted in 
short-levy of tax of Rs. 69,647. 

The comments of l"he Ministry of Finance on the 
p::iragrnph are awaited (JamJary 1986) . 

3.19 Incorrect ccmputation of capital gains tax 

(i) Under the provisions of the Income-tax Act, 
1961, as applicable upto the assessment' year 1982-83, 
where a capital gain arises from the transfer of a 
house belonging to the assessee and used as a resi
dence by him or bis parents for two years before the 
date of transfer and the assessee has wit:h in a year 
before or after that date purchased or has within two 
years from that date, construcl'ed another house for 
his residence, then the net excess of capital gains 
over the cost of tbe new ho.use alone is chargeable to 
tax as income of l'he previous year in which the 
transfer took place. According to the executive in
structions issued in August 1977 tbe aforesaid relief 
is available only to an individual transferring the 
house property and not to a Hindu undivided family. 
ft has also been judicially held in July 1978 that the 
relief is not available in respect of property transfer
red by a Hindu undivided family. 

(a) An assessce, a Hindu undivided fa111 ily of the 
specified category, sold its house in a metropolitan 
cit'y in Octob_er 1980 for a consideration of R s. 10 
lakbs and purchased another house in November 1981 
in the same place at a cost of R s. 4,66,000. F or the 
assessment year 1981-82, the Hindu undivided family 
offered an income of Rs. 2,45,500 being the net ex
cess of the capital gain over the cost of the new asset. 
This was accepted by the assessing officer and the 
assessment completed in February 1984 even though 
the assessee being a Hindu undivided family was not 
entit'led to tbe relief from capital gains. It was also 
noticed that the new asset was purchased ofter the 
stipulated 'period of one year under the Act and thaf 
a substantial part of the asset sold represented open 
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land not appurtcnent' to the building and hence did 
not qualify for exemption from capital gains. The 
incorrec t relief resulted in a short levy of tax of 
Rs. 2,30,670. 

The comments of the Ministry of Finance on the 
paragraph are awai t'ed ( January 1986) . 

(b) While completing the assessment for the asse
ssment year 1980-81 (completed in December 1982) 
in r-espect of two Hindu undivided families, capital 
gain to the extent of Rs. 1,67,500 :ind Hs. 53 ,000 
respectively on the sale of flat was exempted from 
levy of tax. The assessee5 being the H indu undivided 
family, the said exemption was not admissible. This 
resulted in underassessment of income of Rs. 1,67,500 
and Rs. 53,000 and aggregate short-levy of tax of 
Rs. 1,13,672. 

The comments of the Ministry of Finance on t'be 
paragraph are awaited ( January 1986). 

( c) A Hindu undivided family sold two house · 
properties one in October 1979 and the other, in 
parts, in March 1980 and May 1980, and re turned a 
capital gain of Rs. 1,31,500 for the assessment' year 
1980-81 and Rs. 68,200 for the assessment year 
1981-82. It also claimed exemption from capital 
gains tax for having purchased another house in 
July 1980 for Rs. 1,45 ,000. In t he assessments Cor 
the assessment years 1980-81 assessed in December 
1981 in a summary manner and 1981-82 a_~essed in 
July 1983 t'he capital gain arising from the transfers 
was exempted which on account of the assessee being 
a H .U .F . was not admissible. The incorrect exemp
tion resulted in short computation of income of 
Rs. 94,875 for the assessment year 1980-81 and 
Rs. 47,400 for the assessment' year 1981-82 leading 
to an aggregate short levy of tax of Rs. 7 1,022 in
cluding interest for the belated filing of the return for 
rbe assessment year 1980-81. 

While accepting the mistakes, the Ministry of 
Finance have stated that the assessments have been 
revised. 

(ii) Where the gross tot'al income of a non-cor
porate assessee includes capital gains from long-term 
assets, deduction of first Rs. 5,000 as increased by 
forty per cent of the amount by which the capital 
gains relating to capital assets being other than lands 
and buildings exce~d Rs. 5,000, is admissible. The 
'gross total income' means t'be total income computed 
as per the provisions of the Act before making the 
said deduction. The ,statute also provides that if 
there is any short-term capital loss, such loss is to 
be set off against the long-term capital gains includ
ed in gross total income. 



While completing the assessment (September 1980) 
of an assessee individual for the assessment year 
1977-78, a deduction of Rs. 2,11 ,989 was allowed 
on a long term capital gain of Rs. 5,22,473. The 
long term capital gain of Rs. 5,22,473 had, however, 
been adjust-ed against the short-term capital loss of 
Rs. 6,00,000 and the net amou nt of shorr-term capi
tal loss ·of Rs. 77,527 only was included in gross 
total income. Since no long term capital gains were 
included in the gross total income, no deduction on 
this account" was admissible. T he incorrect deduc
tion· allowed resulted in under-assessment of income 
of Rs. 2,11,989 involving short levy of tax of 
Rs. 1,39,912. The interest of Rs. 57,359 on account 
of interest paid to t"he assessee on excess advance tax 
paid bad also to be withdrawn. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

' 
(iii) Capital gain on the transfer of a capital as

set is compu ted with reference to the cost of acquisi
tion of the asset or where the capital &ssct became 
the property of the assessee before 1 January 1964, 
at the option of the assessee, fair market value of 
the asset ~s on that date. 

(a) In the assessment of two individuals for the 
assessment year 1982-83 (assessments completed in 

March 1983 having 37t per cent interest each in 
a property), a capital gain of Rs. 5,02,797 was de-
termined on the sale of the property during the rele
vant previous year. .T he gain was arrived at by tak
ing the fair market value as on 1 January 1964 at 
Rs. 8,60,000 as shown by the assessee on the basis 
of valuation made by a registered valuer in July 1981. 
This value together with the subsequent improvement 
and charges for transfer amounting to Rs. 1,37,207 
was deducted from the sale value of R s. 15,00,000. 
However, in the wealth tax asse,:;sment for the assess
ment year 1964-65 (valuation date being 31 March 
1964) , the value of the property was taken at 
Rs. 4,51,380 as shown by the assessee. Accordingly, 
in working out capital gain arisin~ on the transaction, 
the fair market value as on 1 January 1964 was to be 
taken at R s. 4,51,380. On that basis, capital gain 
of Rs. 3,41 ,780 each instead of capital gain of 
Rs. 1,88,547 each ought to have been assessed in the 
hands of these two assessees. T he incorrect adop
tion of fair market value resulted in short levy of tax 

of R s. 1,51,744. 

T he Ministry of Finance have accepted the mis
:.. · ~-:;-~ t.ake. 
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(b) The assessmen t of an assessee for the assess
ment year 1979-80 was completed in Novemtcr 1981 
determining a loss of R s. 1,66,457 which included 
loss of Rs. 1,23,762 under the head long term capi
tal gains on transfer of plots of land during the rele
van t previous year. The Joss under the head capital 
gains had been arrived at by substituting the value of 
the property as on 1 January 1964 as R s. 1,85,678. 
However, the records for the assessment year 1978-7Q 
disclosed that as per assessee's accepted valuation as 
also certified by the approved valuers, the value of 
the property as on 1 January 1964 bad been shown 
as R s. 2 per sq. feet. If this value was adopted , the 
value of the property as on 1 J anuary 1964 would 
be only Rs. 48,764 instead of Rs. 1,85,678 adopted 
by the department. As a result there would be capi
tal gain to the extent of R s. 13,152 a3 against 
capital loss of Rs. 1,23,762 computed by the depart
ment. Incorrect computation of capital loss resulted 
in short levy of tax (notional) of Rs. 70,554. 

The case bad been seen by the Internal Audit 
Party but it did not notice the mistake. 

The Ministry ·of F inance have accepted the mis
take. 

( iv) The capital gains arising from the transfer of 
a long term capital asset a re exempted from tax, if 
the full value of the consideration received or accru
ing as a result of the transfer, is invested or deposi
ted by the assessee in specified assets within a period 
of six months after the d ate of the transfer. In case 
a part of the consideration only is so invested or de
posited, only that part of the capital gains shall be 
so exempted. Where, however, the long term capital 
gain accrues or arises after 28 February 1979, but 
before 1 March 1983, the benefit of exemption shall 
be available only if the net consideration is invested 
in 7 year National R ural D evelopment Bonds. 

(a) Jn the assessment of an individual for the ass
essment years 1980-81 and 1981-82, it was observed 
(January 1985) that an assessee bad sold two plots 
of land at R s. 1,91,000 and Rs . 1,22,000, and there
from derived capital gains of R s. 1,84,436 and 
Rs. 94,614 respectively. Out of the capital gains, 
the assessee invested R s. 1,57 ,000 and Rs. 80,000 in 
cash certificates and fixed deposi t certificate. Wliile 
computi ng the taxable income in M arch i 084, the 
assessing authority exempted the aforesaid amounts. 
Since the capital gains were not invested in the 
National Rural D evelopment B onds, Rs. 1,57,000 and 
Rs. 80,000 for the assessment years- 1980-8 1 and 
1981-82 respectively did not qu alify for exemption. 

J 



I 

l 

' 

The irregular aliowance of exemption resulted in ag
gregate short levy of tax of Rs. 1,05,970. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(b) An assessee sold a property, in the previous 
year relevant to the assessment year 1982-83 (asses
sed in December 1983) for a consideration of 
Rs. 4,50,000 and made a capital gain of Rs. 2,59,392 
after reducing the sale price by Rs. 45,500 on account 
of stamp duty and brokerage paid and Rs. 1,45,108 
being the cost of acquisition. Out of the net consi
deration of Rs. 4,04,500 the assessee invested a sum 
of Rs. 1,50,000 in the National Rural Development 
Bonds. After allowing exemption of proport ionate 
part of the eapital gain and basic and percen tage 
deduction admissible in respect of long-term capital 
gain under the provisions of the Act, net capital gain 
charageable to tax. worked to Rs. 1. 18,652 against 
Rs. 40,794 worked out by the department. This mis
take resulted in under-assessment of income of 
R 5. 77,858 and a short levy of tax amounting to 
Rs. 47,958. 

The comments of !he Ministry of Finance on the 
paragraph are awaited (January 1986 ). 

(v) It has been judicially held in April i 977 that 
several. self-contained dwelling units which are con
tiguous and situate in the same comp0und a1i'tl within 
common boundaries and having unity of structure 
coul.d be regarded as one house. This position has been 
accepted by the Central Board of Direct Taxes. It has 
also been judicially held in March 1980 that for the 
purposes of exemption from capi tal gains, the hou<;e 
property should have principally been used for the 
purpose of residence by the assessee. 

An individual sold his house property in a metro
politan ci ty in the previous year relevant tu the 
assessment year 1982-83 to a regis:ered firm by two 
iostrumcn ts of sale (one for the let out portion· and 
another for the se!f-occupied portion ) , for a total 
consideration of Rs. 11 ,00,000, the consideration for 

_the le t out portion being Rs. 7 ,25,000. F or the pur
pose of computation of capital gains, the assessee 
treated the two portions of the house property as se
parate and claimed appropriate exempti0ns fro m capi
tal gains for the investment of Rs. 1,36,382 in a resi
dential house against the self-occupied portion and 
for the deposit of Rs. 7,00,000 in specified assets 
against the sale consideration of Rs. 7,25,000 from 
the let out portion. Net capital gains of Rs. 1,77,550 
was returned for assessment and the assessing officer, 
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accepting the claim completed the assessment for the 
assessment year 1982-83 in November 1983. 

1 hoogb, house property comprised two dwellin•g 
units with separate basements, it represented a 11ingle 
h~use property situated in the same compound with 
a single door number. The assessee occupied one
thi rd of the house property which was also evidenced 
by the alloc;.ation of one-third of the sale con:;idera
tion and the cost of acquisition for the portion occup
ied by the assessee, in the computation of the capital 
gains. As has been judicially held, the assessee was 
therefore, not entitled to any claim for relief in respect 
of the property u:ied for residence and the correct 
capital gains assessable worked out to Rs. 3,12,270 
with referen_ce to the investment in spec1Eed asset. 
The incorrect exemption allowed, resulted in under 
assessment of capital gains of Rs. 1,34, 720 and a 
short-levy of tax of Rs. 66,686. · 

The department did not accept the audit objection 
and stated (October 1984) that there was no evi
dence in· fact and in law that the properties sold in 
two distinct portions, the identity of which were re
cognised by the Registration Officer~, were to be con
sidered as one unit by the income-tax department. 
The department's contention wa~ not in accordance 
with the provisions of the Act as interpreted by the 
High Courts. 

The comments of the Ministry of Finance on tfie 
paragraph are awaited (January 1986). 

3.20 Mistakes in the assessments of firm and partners 

(i) Under the provisions of the Income-tax Act, 
1961 firms are classified into registered firm~ and un
registered firms. A registered firm pays only a small 
amount of tax on its income and the rest of its in
come is apportioned among the partners and inclu
ded in their individual assessments. An tmrcgistered 
firm pays full tax on its total income. When at the 
time of completion of the assessments of the partners 
the assessment of the firm has not been completed, 
the share income from the firm is included in the 
assessments of the partners on n provisional basis and 
revised later to include the fin al share income, when 
the assessment of the firm is completed. For this 
purpose, the Income-tax Officer'> a re required, under 
the instructions o f the Central Board of Dhect Taxes 
issued in March 1973, to m:iintain a "register of 
cases of provisional share income., so that these cases 
are not omitted to be rectified. No revisions of part
ners' assessments can, however, be done under the 
Act after the expiry of four years from the end of 
the financial year in which the final order was passed 
\n the case of the firm. 



( a) T he assessments of an individual for the assess
ment years 1979-80 to 1981-82 were completed in 
March 1982, October 1982 and March 1984 respec
tively, adopting the provisional share income of 
Rs. 1,75,191, Rs. 1,84,774 and Rs. 4,04,811 includ
ing Rs. 77,360, towards share of minor child ren for 
the respective years from a firm in which the assessee 
was a partner. The assessmentc; of the firm for the 
three years w_ere completed in January 1982 and re-
vised in February 1983 determining the correct share 
income of the assessee at Rs. 3,31,238, Rs. 1,92,538 
and Rs. 5,05,467 (including minors' share) respective
ly. However, the assessments for all the three assess
ment years were not revised till S~ptember 1984 
adopting the correct share income. Besides, the pres
cribed register of cases of provisional share income 
was neither maintairred properly nor any follow up 
action <,>n the entries in the register taken. The non
adoption of correct share resulted in an aggregate 
short-levy of tax of Rs. 2,00,920. 

T he Ministry of Finance have statt!d that addi
tional demand for Rs. 2,00,920 has been raised. 

(b) In the case of an individual, who wns partner 
iu a firm, assessments for the assessment vears 1977-78 
and 1978-79 completed on provisional basis adopt
ing the share income from a firm at Rs. 16,108 and 
Rs. 15,120 respectively, were not revised although 
the assessments of the firm for the lwo assessment 
years bad been completed subsequently in September 
1980 and September 1981 allocating to the asses
sce a share income of Rs. 2,10,848 ·for the assess
ment year 1977-78 and Rs. 1,03,223 for the assess
ment year 1978-79. No note was kept in the assess
ment records; the register of provisional share income 
was not also maiµtained. Non-revision of tlie asses
see's assessments adopting the correct share income 
from the firm resulted in (i) loss of revenue of 
Rs. 1,21,878 (including interest for short payment 
of advance tax for the assessment year 1977-78 as 
the revision was barred by time and (ii) short Jevy 
of tax of Rs. 67.105 including interest for the be
lated filing of the ret_um and short payment of ad
vance tax for the assessment year 1978-79. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986} . 

( c) The assessments of the three partners of a re
gistered fi rm for the assessment years 1978-79 to 
1981-82 were completed during the period March 
1981 to March 1984 adopting their share incomes 
provisionally. The assessments of the registered firm 
for th~s~ assessment years were finalised on 20 Feb
ruary 1982, 23 March 1983 and 5 March 1984 res
pectively but the assessments made provisionally in 
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respe.ct of three partners were not revised. The asses
sing officer did not also make an entry of the proVi
sional share in'Come adopted in the register of cases 
of provisional share income~ . Failure to amend the 
partners' origmal assessments to adopt the correct share 
income resulted in short levy of tax of Rs. 1,33,327 
for the assessment years 1978-79 to 1981-82. 

The Ministry of F inance have accept~d the mis
take. 

( d) The income-tax assessments of three partners 
of a registered firm for the asse~sment year 1979-80 
were completed in March 1982, provisionally adopt
ting share income from the finn of each partner as 
Rs. 2,48,925. Th~ Inc·:>me-tax J Jficer received in
formation in March 1983 that tLe correct share in-. 
come of each of the partners for the same year was 
Rs. 2,88,652. This information wa5 not made use 
of at the time of amending the three partners assess
ments in July 1983 to give effect to the orders of an 
app~Ilate authority. The omission to do so resulted 
in non-levy of tax aggregating Rs. 82,236 in respect 
of the three partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(c) In tbc case · of an assessee individual, 
the assessment for the assessment year 1978-79, 
earlier completed on provisional basis io March 
1981 adopting the share income from a firm 
al Rs. 15,120 was not revised although the 
assessment of the firm for the assessment year 1978-79 
had been completed subsequently in September 1981 
alloc&ting to the assessee a share income' of 
Rs. 1,03,223. No note of the pending action was kept 
in the assessment records. The register of provi
sional share "income was not also maint ained. Non
revision of the asse~_sment adopting the corre_ct share 
income from the firm resulted in short levy of tax of 
Rs. 79,325 including interest for the belated filing of 
the return and short payment of advance tax. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(f) The instruc t.ions of the Central Board of Direct 
Taxes issued in July 1976 provide that the cases of 
partners of a firm should as far as possible be asses
sed in the same wardlcircle where the firm is asses
sed so as to reduce the rectification work to the mini
mum. 

The income-tax assessments of a partner in a reg
istered firm for the assessment years 1979-RO and 
1980-81 were completed in March 1982 and Octo
ber 1982 adopting his share of loss provisiona11y as 
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Rs. 82,908 and Rs. 70,719 respectiv<'.ly. The assess
ing officer did not make an entry of the provisional 
share of losses adopted, in the register of cases of 
provisional share income. Audit scrutiny revealed 
that though the assessments of the firm for the assess
menr years 1979-80 and 1980-8 1 were completed 
in October 1981 and February 1983 by the same In
come-tax Officer and the correct share of loss of the 
assessee (partner) had been determ ined as Rs. 37,600 
and Rs. 6,237 respectively the assessing officer bad 
not adopted the correct share of loss for the assess
ment year 1979-80 nor had amended th.e original 
assessment for the assessment year 1980-81. The 
mistakes resulted in short levy of fax aggregating 
Rs. 78,387 for the two assessment years. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(g) While completing (March 1982) the assess
ment of a specified Hindu undivided family for the 
assessment year 1980-81, the assessing offict_!r adop
ted the share of income from a firm provisionally a~ 
Rs. 9,27,000. However, audit scrutiny of the assess
ment records of the firm assessed by the same assess~ 
ing officer indicated that the assessment of the firm 
was completed in September 1983 dcterminin•g the 
share income of the assessee's family as'Rs. 10,26,962. 
The assessing officer had not, however, taken any ac
tion to revise the assessment of the Hindu undivided 
fam ily. This resulted in under-assessment of income 
of Rs. 99,962 and n short levy o: tax of Rs. 71 ,971. 

The Ministry of Finance have initiated remedial 
action on the objection. 
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(b) The income of a firm with five equal partners 
was assessed in September 1983 for the assessment 
year 1980-81 as unr~gistered firm and the share of 
each partner was determined at Rs. 33,740. The case 
was subsequently revised in May 1984 as a result of 
appellate order and assess:!d as registered firm when 
share of each partner was determined at Rs. 24,208. 
The provisional ., hare income of Rs. 23,010 was a~
sessed in the hands of each partner. The income ot 
the firm for the assessment year 1981-82 was asses
sed in August 1984 as registered firm and t.he share 
of each partner was determined at Rs. 39,365 as 
against the provisional share income of Rs. 23 .600 
assessed in their hands. The cases were not noted 
in the register •>f provisional share income although 
the firm and partners were assessed by the same asse!r
sing officer. Action was also not taken to revise the 
assessments of partners after completion of asc:el\ll
ment of the firm. This resulted in 1111der as~essmcnt' 
of income of Rs. 1. 198 and Re;, 15,765 in each of the 

five partners cases in assessment yeaJs 1980-81 and 
1981-82 respectively with consequent aggregate short 
levy of tax of Rs. 54,680 including interest for short
fall in paymem. of advance tax. 

The comments of the Ministry of Finance on the 
paragraph ar~ awaited (Janua ry 1986) . 

(ii) The total income of an assessee firm for the 
assessment year 1981-82 was computed in May 1983 
at Rs. 89,520 after allowing a loss of Rs. 3,14,653 
towards difference in exchange rate for forward con
tract. The said Io.ss was claimed by the assesset: 
for the assessment year 1980-81 but the Incume-tax 
Officer considering it as pertaining to tlie assessment 
year 1981-82, disallowed it in the assess:nent for 
1980-81 made in March 1983. On an appeal pre
ferred by th~ assessee against this disallowance, the 
Appellate C~mmissioner in his orders of November 
1983 held loss to the extt:nt of ks. 3,05,378 as allow
able in the assessment year 1980-81 and the bal
ance Rs. 9,275 as allowable in the assessment year 
1981-82. Accordingly the assessment for the year 
1980-81 was revised in January 1984 by allowing 
loss of Rs. 3,05,378. But the assessment for 1981-
82 already made in May 1983 allowing the entire loss 
of Rs. 3,14,653 was not correspondingly revised. The 
mistake resulted in excess a11owance of loss of 
Rs. 3,05,378 in the assessment year 1981-82 l~ading 

to under-assessment of income by the same amount. 

Further, in the assessment year 1981-82 a sum of 
Rs. 16,462 was treated as income towards cash assis
tance for expo!t of leather goods. It was noticed from 
a letter of June 1983 from the Income-tax Officer that 
the assessee had actually received a sum of Rs. 83 ,570 
on this account during the period corresponding to 
the assessment year 1981-82. As the assessment for 
1981-82 was not revised on receipt of the ~id infor
mation there was further under as.sessment of income 
of Rs. 67,108 in this year. The mistakes resulted in 

~ . 
total tax under charge of Rs. 1,68,451 m the hands 
of the firm and its four partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

3.2 1 Mistakes in assessment of firms 

(i) Under the Income-tax Act, 1961 and the rules 
made thereunder applications for registration of firms 
are required to be signed personally by all the part
ners in the firm, but, if a partner is absent from 
lndia, or is a lunatic or an idiot, the application may 
be signed by any person duly authorised by him in 
thls behalf or, as the case may be, by a person entitled 
under Jaw to represent him. If these conditions are not 
fulfilled, the fmn has to be treated as an unregistered 



firm. It has been judicially heW (1962) that when a 
partnership deed is not signed by all the partners the 
partnership is uot a valid one (51 lTR 507). Further 
under the Act income derived from house property 
is assessable as' "income from house property" u nless 
the property is used for any business or profession 
of the owner. It has also bee:i judicially held ( 82 
ITR 54 7 SC ) that if an owner holds a property and 
receives from his tenants, rent including service char
ges like supplying fuel, cleaning the premises and ren
dering other services, the owner, would be as~essed 

to tax, in respect of annual value of foe proper ly 
under 'in-c.:ime from house property' and entire 
receipts in respect of services undertaken', u nder 
' business income'. 

A firm dealing in the business of construction and 
letting out of buildings on composite lease by provid
ing services of maintaining dra inage, ~lectrical instal
lations, colour wash.i.ng, was granted registration for 
the assessment years 1980-81 and 1981-82 and assess
ments were completed in December 1981. In the 
application form seeking registration for the assess
ment year 1980-8 1, due to change in the constitution 
of the fi rm on the death of one partner an<l admission 
of four new 1?artners, in the fresh partntr:·:ltip deed, 
one of the partners had signed for two other partners. 
For the assessment year 1981-82, the application form 
seeking continuance of registra tion referred to in the 
assessment order , was also not Qn record. As a re
sult of applica tion of registration as well as the part
nership deed having not been signed by all the part
ners, the firm was not entitled tu registration for the 
assessment year 1980-81 as also the continuation of 
registratfrin for the assessment year 198 1-82 and as 
such was to be treateo as unregistered firm. 

F urther the fi rm, during the assessment yrnr 1980-
81 let out a mul ti-storeyed building for office purpo
ses on lease, providing services of maintenance of 
drainage, electrical installations including lift, colour 
washing etc. The assessments for the assessment years 
1980-81 'and 1981-82 were completed accepting the 
income returned as income from "business". As the 
service provided for by the assessec were only ordi
nary maintenance of the building, the entire income 
from the building would be assessed as income from 
"house property" and not as ·' business income". T he 
above two mistakes resulted in a short demand of tax 
of Rs. 2,20,67 5 for the two assessment years 1980-81 
and 1981-82_.. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 
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(ii) The assessment of a registered firm for the 
assessment year 1981-82 was completed in Septem
ber 1983 for a Joss of R.s. 5,09,341 which represents 
unabsorbed depreciation. In computing the said un
absorbed depreciation the net profit at Rs. 73,265 
earned by the assessee firm in that year was omitted 
to be considered for setting off the unabsorbed depre
ciation. T he mistake resulted in the excess carry for
ward of unabso1'bed depreciatiun of Rs. 73 ,265. 

The Ministry of Finance have accepted the mistake. 

(iii) T he Income-tax Act, 1961 , provides, that, in• 
the particular event of a change in the constitution 
of the firm in any previous year by one or more of 
the existing partners retiring from the fi rm andlor one 
or more new partners being adnutted into the fi rm, a 
single assessment should be made on the fi rm as i t 
stood constituted at the time of making the assessmen t. 
However, in the event of a firm coming to an end by 
dissolution, assessment should be made on the fi rms 
as it existed upto the date of dissolution. A ~epa rate 

assessment is to be m~de on the successor firm from 
the date of its coming into ~xf;tence. 

It has been judicially held that m case where the 
partnership deed of firm did not provide that the 
furn shall not dissolve on the death of a partner, the 
firm stands automatically dis5olve~ by operation of 
law on the happening of the event and the new firm 
taking over the business o~ first firm whe ther formed 
by some or all of the surviving partm:.rs of the fir~t 

firm by themselves or in combination with new par t
ners should be regarded as a firm succeeding the d is
solved firm (110 ITR 468) . T wo separate ;Jssessments 
a re to be made en these two fi rms for the nspective 
periods of their existence. The judicial opinion ;JJso 
received statutory recognition in the Taxation Laws 
(Amendment) Act, 1984 with retrospective effect 
from 1 April 197 5. 

It was noticed in audit (January 1985) that in the 
case of a firm which stood dissolved on 22 May 1981 
by operation of law on the death of a p:?rtner and 
succeeded to by a reconstitmed brm formed by the 
surviving partners, a single return for the ent ire pre
vious year was . submitted by the assessee firm and 
accordingly the assessment was made by the depart
ment for the assessment year 1982-83 in April J 983 
covering both the pre and post dissolution periods 
which was not in order. The single assessment in
correct!~, made resulted in a short deman·d of tax of 
R s. 65,328 as a result of the loss of Rs. 2.51 ,953 suff
ered by the. reconstituted firm having been set off 
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against the income of Rs. 5,30,272 earned by the dis
solved firm. 

The Ministry of Finance have stated that remedial 
ac-tion is being initiated. 

(iv) Under the Income-tax Act, 1961 an applica
tion for registration of a firm is required to be made 
with evidence of an instrument of partnership specify
ing therein the individual shares of the partners. 

For the assessment year 1980-81, a firm was 
granted registration and the assessment completed in 
July 1982 on a total income' of Rs. 1,23,320. The 
net income after deduction of the firm's tax was 
alloca!e:J equally among its nine partners. Audit 
secruriny of the partnership deed of the firm revealed 
that th~ profit should be allocat~d among its nine 
partners at the rate of eleven paise in a rupee and 
the balance one paise for charity. However, as per 
the records enclosed to the return for the assessment 
year 1980-81, the net profit of the previous year was 
found to have been allocated at the rate of 9.9 paise 
to each of its nine partners and an equal share to a 
reserve account and the remaining one per cent for 
charity. As the partnership deed did nor include any 
specific provision for the transfer of profits to a 
reserve account and as the allocation of the net income 
made by the department among the partn'ers in the 
assessment completed in July 1982, was not strictly 
in the manner specified in the deed of partnership, 
the grant of registration for the assessment year 
1980-81 was not in orde~ and resulted in short levy 
of tax of Rs. 57,715 by treating ihe firm as 
un regfatered. 

the assessment was checked by the Internal Audit 
Party of the department but the mistake was not 
detected. 

The Ministry of Finance have stated that the assess
ment was revised in October 1984. 

3.22 Omission to include income of spouse/ minor 
child etc. 

(i) Under the provisions of Income-tax Act, 1961 , 
in computing the total income of an inaividual, there 
shall be included all mch income as arises directly 
or indirectly to the minor child of_ the individual from 
the admission of the minor to the benefits of partner
ship in a firm. For this purpose, the income of the 
minor shall be included in the income of that parent 
whose total income is greater. 

S/11 C&AG/85- 19 
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In the case of an assessee individual incomes of 
Rs. 51,098 and Rs. 58,710 of a minor son arising 

· from his admission to the benefits of a partnership 
firm \~:ere not included in the assessee's total incomes 
f.ar the assessment years 1978-79 and 1979-80 asses
sed in March 1981 and December 1981 respectively 
in accordance with the clubbing provisions of the 
Act. Further, in the assessment year 1980-81 (asses
sed in January 1983) surcharge on income-tax was 
incorrectly worked out at the rate of 7t per cent 
instead of the correct rate of 20 per cent. The above 
mistakes resulted in total under charge of tax of 
Rs. 97,839 for the three assessment y~ars. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 

(ii) Under the Act, irrcome arising from assets 
transferred by an individual directly or indirectly to 
his son's wife or his son's minor children on or after 
1 June 1973 otherwise than for adequate considera
tion was to be included in the income of the transfer
or and subjected to tax. It has been judicially held 
(May 1978) that the words "directly or indi!..ectly'; 
would cover cases of transfer through the medium of 
trusts also. 

An assessee individual settled a sum of Rs. 10,000 
in May 1980, on a trust for the benefit of her sons' 
eight minor children. The trust conducted business, 
and for the . assessment years 1981-82 and 1982-83 
its income from business was computed at Rs. 53,630 
and Rs. 55,040 respectively. The income of tlie trusr 
for these two years was also allocated to the benefi
ciaries in the specified proportions. Thus, though in
come arose to the sons 'minor children' 11::.rough the 
medium of trust created by the assessee for their 
benefit, such income was, however, not included in 
the income of the assessee. The omission tc- do so 
res'.llted in short computation of income by 
Rs. 1,08,670 leading to aggregate short levy of tax 
of Rs. 56,353 including interest for the belated filinJ! 
of return and short payment of advance tax. 

The Ministry of Finance have stated 1Jrnt remedial 
action bas been initited. 

(iii) All income arising to any person by virtue of 
a revocable transfer of assets is chargeable to income
tax as the income of the transferor and is to be in
cluded in his total income. A transfer, under the Act 
is deemed to be revocable if it contains any provision 
for the retransfer directly or indirectly of the whole 
or any part of the income or assets to the transferor. 



(a) A minor was the absolute owner of lands and 
other properties. Two trusts were created in August 
1973 on behalf of the minor transferring the lands 
and other properties. According to the trust deeds, 
the minor, his wife as and when married and children 
as and when born were the beneficiaries of the income 
of the trust. Accq_rding to the trust deeds, during the 
existence of the trust, their income could be either 
accumulated or applied for the benefit of any or c.ll 
the beneficiaries. The trust would be termin ated after 
completion of 15 years whereupon the assets would 
be distributed among the beneficiaries . The assessment 
of the trusts for the assessment yea'rs 1979-80 to 
1981-82 were separately completed between February 
1982 and January 1984. In respect of the individual 
income of the minor, separate assessments were made 
between February 1982 and January 1983 for the 
assessment years 1979-80 to 1981-82. As the trust 
deeds contained provision for the retransfer directly 
or indirectly of the whole or any part of the income 
or assets to the transferor, the income of the trusts 
for the assesi;ment years 1979-80 to 1981-82 needed 
clubbing with the individual income of tlie minor. 
The omission to club the income resulted in short-levy 
of tax of Rs. 54,472 for the assess·ment years 1979-80 
to 1981-82 in the hands of the minor ( individual) . 

On being pointed out in audit in May 1984, the 
lnspecting Assistant Commissioner (Audit) stated 
(January 1985) that the two trusts were multi
beneficiary trusts; as the share<; of the beneficiaries 
~e~e indeterminate and unknown and under the pro
v1s1ons of the Income-tax Act, the income of the two 
trusts attarcted tax at th~ highest" rate<;. Tl:e conten
tion of the department, however, overlooks- the fact 
that the Jaw has specifically provided in case of re
transfer directly or indirectly of the whole or any 
part of the income or assets to the transfero;· that the 
income from the trust is to be included in the total 
income of the transferor. 

The comments of Ministry of F inance on the para
graph are awatited (January 1936) . 

(b) The karta of Hindu •:rndivided family created 
'.l trust in March 1980 by settling on it, the share 
interest of the Hindu undivided fa mily in a registered 
fi rm, for the benefit of ( i) karta of Hindu und ivided 
family consisting of himself, his wife and a minor 
daughter and (ii) the minor daughter, for the main
tenance, education .. and marriage expenses. and for 
safe-guarding the general health of the beneficiaries. 
The share of the beneficiaries in the corpus as well 
as the income was 70 per cent to the karta of the 
Hindu undivided family and 30 per cent to the minor 
daughter. Since the transferor got back a part of ffi"e 
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assetsjincome, the trust was a revocable one. Hence 
the entire income of the trust was assessable to tax. 
in the hands of the transferor viz., the Hindu undivided 
family. However, the assessment of the Hindu undivi
ded family for the assessment years 1980-81 and 
1981-82 were made in September 1982 only upon its 
70 per cent share excluding the 30 per cent share 
of Rs. 39,023 and Rs. 27,780 relating to minor 
daughter. The mistake resulted in short levy of tax 
of Rs. 51,533 including interest for the belated fiHng 
of the return and short payment of advance tax for 
the two assessment years. 

On this being pointed out in November 1984, the 
Income-tax Officer contending that there was no 
mistake stated that only a partial partition was effectea 
in the Hindu undivided family in respect of the interest 
of the Hindu undivided family in a firm, under which 
the unmarried daughter was allocated a share of 30 
per cent thereof towards her maintenance, ed ucat ion 
marriage etc. The reply of the Income-tax Officer is 
contrary to the facts evidenced by the records. Fur
ther, there was no finding of the assessing officer 
regarding the partial partition and even if :here be 
a partitio n it was not valid as under the law it 
had taken place beyond 31 De::ember 1978. 

The Ministry of Finance have accepted the mistake. 

(iv) Under the provisions of the Income-tax Act, 
1961 , in computing the total in come of an individual, 
all income that arises to hisl her spouse by way of 
salary, commission, etc., from a concern in w_bich 
such individual has a substantial interest has also to 
be included, except where such income -is attributable 
solely to the application of the spouse's technical or 
professional knowledge and experience. 

A lady individual owned a proprietary concern 
engaged mainly in the business of purchase and sale 
of cattlejpoultry feed. The business was managed by 
her husband, who did not possess any technical or 
professional knowled~e and experience in the field . 
During the previous year relevant to the assessment 
year 1979-80 (assessment completed in February 
1982) , he was paid a commi~sion of R s. 42,825 
which was, however, not included in the assessee's 
total incom.e for the assessment yea r under the club
bing pr0vi ions of the Act. Si mila r payment had also 
been made in earl ier assessment year l 978-79 as well. 
The omissions to include the commission in the in
come of the spouse resulted .in short levy of tax of 
Rs. 44,470 ( including interest) for the two assess
ment years. 

The Ministry of Finance have sta ted that remedial 
action has been taken. 

• 
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3.23 Income escaping assessment 

(i) Under the provisions of the Income-tax Act, 
1961, any interim dividend shall be deemed to be 
the income of the previous year in which the amount 
of such dividend is uncondit ionally made available 
by the company to the member whQ is ent itled to it. 

"'· In the case of two individual assessees, interim 
dividend:s of Rs. 6,67,700 and Rs. 5,90,200 were 
received by them and the said sums were duly credi
ted in their respective bank accounts during the pre
vious year relevant to the assessment y~ar 1981-82. 
1n computi ng tbe to tal income of the a::.sessee~ for 
the assessment year 198 1-82 (assessed b~twcen 
Ja;rnary 1984 and February 198~ ) the assessing officer 
<l id not consider the said interim d ividends as income, 
as claimed by the assessees, on the ground that till 
approval of the share holders in the. annual general 
meeting, the interim dividends would not become un
conditionally ava ilable to the share holders. The said 
interim dividend in question having been received· by 
the· assessees and duly credited in their respective bank 
accounts, the same should have been tr::cated as having 
been unconditionally made available to them and 
should, therefore, be deemed to be income Q.f the 
asscssec fo r the relevant previous year. The omissio11 
to assess the dividend income of Rs. 12,57 ,900 to tax 
resulted in short levy of tax aggregating Rs. 10,33,260 
including interest fg_r short ~ment o[ advance tax 
and belated submission of return in the case of two 
assessees. 

On the mistake being pointed out in December 1984, 
the department while not accepting the objection, 
stated that under the Company's Act, the power to 
declare any dividend rests on the shareholders of the 
company and the authori ty of the Board is only to 
the extent of recommend ing such dividends. However, 
interim dividend which the Board pays is always 
conditional upon the approval of the shareholders in 
the Annual General Meeting and the same becomes 
un-condit)onally available to the share-holders at that 
time. T he reply of the department is no t acceptable, 
since the provision under Income-tax Act which 
covers normal dividends uses the word 'declared' but 
provision covering interim dividend is silent regard
ing 'dec;laration' which would imply that interim 
dividend becomes un-conditionally ava ilable to the 
share-hoders as soon as it is paid. Besides, in the 
instant case as the interim divid~nd was actually paid 
to the assessee (by way of the same having been 
credi te-d in their respective bank accounts) , it should 
be deemed to be their income during the previous 
year for having such dividends un conditionally made 
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available by the company. The reply of the depart
ment, there_fore, requires re-considera tion. 

The comments of Ministry of Finance on the para
graph are awaited (January 1 !t86) . 

( ii ) Under the Act, where in any financial year 
the assessee is found to be the owner of any money, 
builion, jewellery or other valuable ar ticle, arrd such 
money, bullion, iewellery or valuable article is n·ot 
recorded in the IJ2oks of accounts, if any, maintained, 
by him ~or any source of income, and the assessee 
offers no explanation about the nature and source 
of acquisitions of the money, bulli.on, jewellery or 
other valuable article, or the explanat1-on offered by 
him is not, in the opinion of the Income-tax Officer, 
satisfactory, the money and the value of bullion,' 
jewellery or other valuable article may be deemed to 
be the income of the assessee for such fi nancial year. 

An assessee Hindu undivided fam ily's business con
sisted of trading in wire nails and diamonds. During 
the accounting year relevant to the assessment year 
1979-80, the assessee exported diamonds worth 
Rs. 6,42, 725 which were stated to be purchased from 
two parties. H owever, as a result of investigation by 
department it was found that the two parties from 
whom the diamonds were sta ted to be purchased were 
not dealing in diamonds but were only lending their 
name for the purpose of issue of purchase bills. As 
the source of purchase given by the assessee was in
correct and the assessee was not able to account for 
the diamond satisfactorily, the department added 
2 per cent of the doubtful purchases and completed 
the assessment in March 1982. 

The department having established that the parties 
from whom the purchases were stated to be made were 
bogus and that there was no genuine purchase, the 
assessee would be deemed to be the owner of the 
jewellery (i.e. diamonds) and the value thereof i.e. 
Rs. 6,42,725 was assessable as income of the assessee 
for the relevant assessment year, instead of adding a 
mere 2 per cent of the doubtful purchases. Omission 
to do so resulted in underassessment of income of 
Rs. 6,29,870 and short levy of t.ax of Rs. 4,17,370. 

The comments of the Ministry of F inance on the 
paragraph are awaited (January 1986). 

(iii) Under the provi~ions of the Income-tax Act, 
1961, the various types of incomes chargeable to 
income-tax include profits and ga ins of business or 
profession. Business for this purpose includes not 
only trade, commerce or manufacture bvt also any 
adventu re in the nature of trade. The term 'adventure' 



in the nature of trade suggests t11at it is allied to tran
sactions that const itute trade or business but may not 
be trade or business. lt has been judicially held 
(November 1955) that adventure. in the nature of 
trade 1s cllaractcnscd by some of the essential features 
that make up trade or bminess but not by all of them 
and so even an isolated transaction can satisfy the 
descnpuon of an adven ture in the nature of trade. 
lt has t urther been held that in case.~ where ihe pur
cnal>e has been made solely and exclusively wilh the 
mtentiou to resell at a profit and the purchaser has no 
mL1;rnion or holding the asse t tor himseli or otherwise 
t:njuymg or usmg it, the ~ransaction is an adventure 
m the nature of trade. 

ln the case of an assessee individual the total in-
1.ome 1or the assessment year 1981-82 was cornpu-led 
111 March B 64 at Rs. 5,83,480 whicf! iJJcluded a 
snort term capital gain of Rs. 4,93,000 derived from 
.;a11.: or Nauonal Deknce Gold Bonds, 1980. Ou a re
pre5en tation made by the a.sse~ee that capital gain 
Wi.I!> not aillracted on gold b~mds w1dcr the lnccmc-tax 
f \ CL, tne assessment was revised in April 1984 deleting 
we addinon of Rs. 4,93,000. However, in the jns
tai1t case, the purchase of bonds on 17 j26 September 
J. Y8() at Rs. 10,10,000 and sale thereof only on 6 
October 1980 at Rs. 15,03,000. indicated that the 
purchase had been made clearly with the intention to\ 
n~set.I a t a profit and not with a view to acquiring :lllY 
capital investment. The nature of this tFansaction 
was, therefore, required to b<.' treat~<!, for income-tax 
purposes as an adventure in the nature of trade and 
tilt: gain of Rs. 4,9~,000 derived .therefrom was 
asse~able as business profit in c~mputing the total 
income of the as~essee . The omission to assess it so 
resulted in cscairement of income of Rs. 4,93,000 with 
consequent tax undercharge of Rs. 3,24,857 in tbe 
ass:.!i-.sment year 1981-82. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(iv) The lncome--tax Act, 1961, provides for an 
allowance or deduction in respect of expenditure or 
trading liability incurred for the purpo e of business 
carried on by the a.s5essee. Where un a subsequent 
dare, the asses ee obtains any benefit in respect of 
sucl_1 expen~iture or trading liabU~ty, whether in cash 
or :n any other manner, !he benefi.t so accrued shall 
be dt:emed to be profits and gains of business or pro
fcs~iun and the same is chargeable lo income-tax as 
the income of tha t previous year in wl.ich the benefit 
accnies, even if the business or profession is not in 
exi~itence in tha t year. 
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An assessee firm defunct from 30 September 1970 
. ngaged in executing Governmen t civil contracls, hired 
a l:Ompressor from Govcr~ent in April J 967 for 
uc;e in the work of driving a tunn-el. A t the rcquc:.t cf 
tl;e firm , the Government ordered (Janua ry 1974) the 
retrospective sale of the compressor to th<! firm from 
the date it was hired out, for a' consideration of 
Rs. 2,04,951 and adjustment of hi re charges already 
recovered totalling Rs. 2,00,826 towards its cost. As 
the adjustment towards cost, giving effect to the sale 
of cumpr.essor made in March 1977. amounted Lo re
fund of the hire charges already a llowed in the compu
ta tion of the firm's total income, the profi t arising to 
tile fi rm therefrom was chargeable to t:lx in the asspss
rn•: nt year 1977-78. On the omis'>Jou being pointed 
out in audi t in September 1981 , the deparotmcnt com
ple!cd the assessment for the as cssment year 1977-78 
in December 1983 roisipg an addit1onu1 demand ot 
f<.~ . :2. 15.249 in the hands of tht firm and its pa rtners. 

The Ministry of Finance have stated that necessary 
rc:medial action has been taken. 

(v) Under the Income-tax Act, 1961, all income 
accruing or arising to an assc5S~I! in India in a pre
vious year relevant to the assessment year is includible 
in the total income of that assessee. 

(a) An assessee registered fi rm was paid 
Rs. 2,49,094 as interest by a Limited Company which 
pertained to the period from 1 April 1978 to 30 June 
19 79 as was evident from tb cert ificate af deduction 
0f 1CJ>. is1.ued by the co.;,pa 1~j in F orm 19-A and fi l-.:d 
by the asse.ssee with the return nr .income for the rre
vicus year ending J une l9i9 relevant to the assess
ment year 1980-81, aSSt!~'>m:!nt of which was co~n ;-.le· 
ktt in March 1983. A; the assessee firm followed the 
rr.erc£lntile system of acc0unti 11g, the ~.aid incc:me was 
neither returned for the assessment year 1980-81 nor 
assessed to tax. The income of Rs. 2,49,094 thus 
escaped assessment resulting in short levy of tax of 
Rs. 1,93,077 in the hands of the firm and its partners. 

The comments of the Nliuistry of F inance on the 
paragraph are awai ted (January 1986) . 

(b) According lo the balance sheet of ::i n assessee, 
a minor. sums of Rs. 4,91,345. Rs. 6,97,893 aud 
Rs. 7, 1 l ,816 were due to the assesset!, from a pro
pril!ta~y concern run by bis mother at the commence
ment of each previous year relevant to the assessment 
years 1978-79, 1979-80 and 1980-81 respectively but 
no income towards interest due thereon was returned 
on the plea that it was not charged. In the assessments 
for these years c0mpleted in January 1980, February 
1981 and July 1. 982 on a taxable income ot 
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Rs. 1,41 ,000, R s. 1,48,690 and Rs. 1,90,660 respec
tively, the department did not also add any amoun t 
towards interest due from the prcprietary concern of 
the asscssee's mother and charge the same to tax as 
was don~ in respect of similar sums advanced by the 
::1~sessee to his mother. 

On th~ omission to churge interest being pointed 
out by audi t in May 1983, .the department reopened 
and completed the assessmcr..ts in J anuary 1985 
demandirl'g R s. 1,8 1,665 in the aggregate consequent 
on the charging of interest. 

T he comments of the Minb try of Finance on the 
paragraph arc awaited (January 1986 ). 

(c) The income of :a resi<lent assessee includes all 
income from whatever scurec derived. which accrues 
or arises to him outside India. 

A resident assessee recei•1cd regular payments from 
the Department of Health, Welfare and Education, 
United States of America . T he amoun.t received in 
the previous. years relevant to assessment years 
1980-8 1 to 1983-84 was Rs. 2, 17,593 which was 
not assessed to tax even th0ugh it was neither casual 
nor non-recurring. TI1e omission resul·ted in short 
levy of tax of Rs. 1,24,970. 

T he comments of Ministry of Finance 011 the 
paragraph arc awaited (January ! 986). 

(vi) Under the Income-tax Act, 196 1, wherein 
a fi nancial year immedia tely precedtng the assessment 
year the asscssee had made investments and the 
assessee off~rs no explanation about the na ture and 
source of investments or the -explanation offered by 
him is not satisfactory in the opinion of 1the lucome
tax Officer, the value of the investments may be 
deemed to be the income of the assessee for such 
financial year. 

In the course Gf assessment proceedings for the 
assessment year 1977-78 (assessment completed in• 
1983) of a n association of persons der iving income 
from house property, the assessing officer noticed 
tha t the assessee J1ad invested Rs. 1,62,100 in the 
house proper.i.y during the accounting period relevant 
to the assessment year I 976-77 from undisclosed 
sonrc-cs. However, the Income-tax Officer did not 
initjate action to complete t he assessment for the 
assessment year 19 7 6-77 charging investment from 
the undisclosed source and house property income of 
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R s. 17,334 to tax. T he omission resulted in non
levy of tax of R s. 1)4,720. Besides, penalty under 
the provisions of the Act was also leviable. 

The M inistry of F inance have stated that action 
was pending due to administrat ive problems. 

(vii) Where any sum is found credited in the books 
of an assesi;ee maintained for any previous year, and 
the asscssee offers no explanation about the nature 
and source thereof or the explanation offered by him 
is not, in the opinion of the Income- tax Officer, satis
factory . the S•'Jm so credited is chargeable to income
tax as the assessee's income from undisclosed 
sources. 

In the wealth tax assessment of an assessee indi
vidual for the assessment year 1979-80 completed 
in December 1983, the assessee's claim for deduction 
of liabilities amounting to Rs. 4,19, 190 was disallowed 
by the. assessing officer on the ground that the liabili
ties introduced .in the name of the third parties were 
not genuine and were introduced so as to reduce the 
tax liability. However, the corresponding income
tax assessment made in January 1982 when~in the 
said fict itious loans of R s. 4, 19, 190 were not treated 
as the asscssec·s income from undisclosed sources, 
was not rectified. T he . omission resulted in escape
ment of income of Rs. 4,19,190 leading to tax under
charg~ of R s. 1,90,800 after taking into account tbe 
excess carry forward of loss of R s. 1,08,005 . The 
asscssee was also liable to penalty for concealment 
of income. 

The comments of •the Ministry of Finance Gn the 
paragraph a1-;:. awaited (January 1986) .. 

(viii) In the c~se of a registered fi rm , 1 he income
tax payable on the total income of the fi rm shall 
first be determined and tbe net income afiter deduction 
of the tax payable by the firm is apportioned among 
the partners for inclusion in their total income and 
assessment ito tax. 

A par tner of a registered firm who was regularly 
assessed to income-tax for the assessment years 
J 97 1-72 tQ 1978-79 applied for extension of time 
for fi ling th>3 returns of income for the assessment 
yea rs 1979-80 and 1980-81 upto 3 1 March 1962 
in J uly 1981. Tbe assessment of the assessee for 
the assessment year 1979-80 was, however, closed 
as ' no proceedings' in Jannary 198 1. As per the 
returns filed by the fi rm in which the assessee was 
a partner, however, he had provisional share income 
of Rs. 1,09,866 ::ind R s. 91.362 respectively for the 
two assessment years. Upto the asses:.ment yeac 
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1978-79, the assessee had also been assessed to 
income from house property and other sources. On 
the omission to call for the returns of income for 
the assessment years 1979-80 and 1980-81 and to 
complete the relevant assessJlll~n l.s being pointed out 
by audit in August 1982 the department obtained 
the returns for the assessment years 1979-80 anJ 
1980-81 and completed the assessments in July 1983 
raising demand of Rs. 94,687. 

The Ministry of Finance have accepted the mistake. 

3.24 Incorrect carry forward/ set off of losses · 

(i) Under the Income-tax Act, 1961, where for 
any assessment year, the loss under the head 'profits 
and gains of business or profession' cannot be set 
off against any other income, such loss is carried 
forward .to the folJowing assessment year and is set 
off against the profits or gains of any other business 
or profession. Similar provisions exist for carry 
forward and adjustment of depreciation and develop
ment rebate etc. No portl~n of ·the business lossJ 
development rebate would be carried forward for 
more than eight assessment years immediately 
succeeding the assessment year in which the loss 
was first computed or machinery or plant had been 
installed. No such limit is applicable in the case 
of unabsorbed depreciation. 

The assessment of a co-operative soci-ety for the 
assessment year 1981-8 2 ( fianalised in F ebruary 1984) 
was computed a t a loss of Rs. 29,83,800 :and the 
asscssee was also at the same time allowed the bene
fit of carry forward of loss of Rs. 3, 17,82 ,106 per
taining to earl ier a ssessment years as returned_. For 
the purpose o f carry forward of business loss, deve
lopment rebate and depreciation etc. qualifyin•g 
amounts arc required to be comput-ect separaitely so 
as to fall within the prescribed limitation period. 
This was, however, not done in this case. The 
correct amount of carry forward loss including un
absorbed depreciation commencing from the assess
ment year 1973-74 worked out to Rs. 2,53,61 ,184 
as against Rs. 3,17,82,106 allowed by the d-epart
ment. As a result there was an incorrect allowance 
of carry forwa rd of loss of Rs. 64,20,922. 

The Ministry of F inance have accepted the mistake. 

(ii) Under the provisions of the Income-tax Act, 
1961, where the return of income filed by an asscssee 
is not acceptable, the Income-tax Officer may call 
for the production of any accounts or documents as 
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he may require or ask the assessee to furnish in 
writ ing and verified in the prescribed manner infor
mation in such form and on such points or matters 
or make such inquiry as he may consider necessary 
for the purpose of obtaining full information in res
pect of income or loss of any person, before making 
the assessmen t. 

ln the assessment of an assessee individual for 
the assessment year 1976-77 (asmsmcnt completed 
in March 1934) a loss of Rs. 3,72,057 in share deal
ing was set off against the income from winni ng 
Jackpot (horse racing) as per claim of the assessee. 
lt was noticed in audit (~ay 1984) thait the genuine
ness of the share-dealing could not be verified from 
the r~cords of share brokers but the department 
allowed the loss on the basis of the records shown 
by •the assessee without calling for any details in 
support of the claim of loss in the share dealings. 

As the genuineness of the transaction could not 
be verified from the records of the share brokers, 
the said loss should have been disallowed in assess
men t. The omission to do so resulted in under 
assessment of income by Rs. 3,72,057 with consequent 
undercharge of tax of Rs. 2,86,484. 

The department justified stating that the assessment 
was made on a protective basis. The fact that it was 
a protective assessment does not justify the allowance 
of a loss about the genuinenes~ cf which the Income
lax Officer was not satisfied . 

The comments of the Mini~t ry of Finance on the 
paragraph a re awaited (January 1986) . 

(iii) Under the Income-tax Act, 196 J, losses aris
ing under the head 'profit and gains of business' which 
cannot be adjusted against other income ar ising in 
the same assessment year, are permitted to be carried 
forward to the following assessment vear for set off 
against the profits and gains of business assessable 
for that assessment year provided that the business 
for which the loss was originally computed is con ti
nued to be carried on by the asscssee in the previous 
year in which the loss carried fo rward i5 adjusted. 

In the case of an assessee, body of individuals, in 
the assessments for the assessment yea rs 1979-80 and 
1980-81 completed in March 1981 and November 
1 982, the Income-tax Officer allowed the set off of 
thf! i.r share of losses from two registered firm!> in res
pect of the assessment years 1973-74 and 1974-75 
to the extent of Rs. 12,935 and Rs . 97,699 respec
tively. It was, however, uoticed froin the assessment 
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records ( April 1984) that the two fi rms had disconti
nued the business, one in October 1974 and the other 
durin g the previous year rele va nt to the assessment 
year 1977-78. A s the business for wh ich the losses 
were origi nr.lly computed was not carried on during 
the previous years relevant lo the assessment years 
1979-80 an d 1980-81, the set olf of losses allowed 
was irregular. This mistake resulted in ~hort compu
tation of income by R s. J , 10,634 involving short levy 
of tax aggregating to Rs. 71 ,193. 

The Ministry of Finance have accepted the mistake. 

3.25 Incorrect set off of unabsorbed depred ation 

Under the provisions of Income-tax Act, 1961, 
where i,n the assessment of the assessee (or if the 
assessee is registered fi rm, or an unregistered firm 
assessed as a registered firm, in the assessment of its 
pa rtners) full effect cannot be given to depreciation 
allowance in any previous year owi ng to there being 
no profits or gains chargeable for tha t previous year , 
or owing to profi ts or gain s chargeable being Jess than 
the allowa nce, then subject to other provisions of 
law, the allowance or part of the allowance to which 
effect has not been given shall be deemed to be pa rt 
of the allowance for th~ following previous year and 
so on·. 1t has been judicially held (August 1983) 
that in case of furn the partners alone are entitled to 
carry forward the unabsorbed deoreciation allowllnce 
allocated to them. 

In the case of an assessee firm, unabsorbed depre
ciation of R s. 1,27,318 allocated to one of the partnen 
at the end of assessment year 1980-81 was nllowed 
to be carried forwa rd and set off in the hands o f the 
firm for the assessment year 1981-82 (assessed in 
November 1983). The incorrect carry forward and 
set off _of the unabsorbed d1~preciation in the hands 
of the firm resulted in short com putation of income 
by Rs. 1,27,31 8 involving short levy of tax of 
Rs. 81,350 in the hands of the fi rm and its partners. 

The comments of the Min istry of F inance on the 
paragraph are awaite.9 (January 1986). 

3.26 Mistakes in giving effect to appellate orders 

( i ) U ndcr the provisions of Income-tax Act, 196 1, 
where the o riginal assessment is sec aside or cancelled 
in appeal, fresh assessment has to be completed be
fore the expiry of two years from the end of the 
fin ancial year in whi~h the order of the appellate 
authority is received or in which the order in revision 
is passed by the Commissi9ner of Income-tax. F ailure 
lo comply with the provisions within the prescribed 
time limit will render the assessmen t as time barrea . 
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An asscssce family trust created b~ a member be
longing to an industrial house was assessed on an 
income of R s. 26, 79,570 for the assessmen t year 
1974-75 in August 1977. But no tax dema nd was 
made as the income was directly u.;sessed in sole bene
ficiary's hands in a representati ve capaci ty in Septem
ber 1977. The assessment of the trust was set a~ide 
by the Commissioner (Appeals) in March 1979. 
Necessary rectifica tion to give effect to the appdfate 
order was made in M arch 1979 whereby the assessees' 
income was reduced to nil. Consequently, the assess
ment of the sole beneficiary was also rectified on 
31 March 1979 reducing the income by R s. 26,69,570. 

Jn September 1980, a reassessment of the sole bene
ficiary's income from the trust was made under the 
revisiona ry proceedings of the Act, by b ringing income 
of R s. 7,520 to tax as declared, wit h the rema rks that 
as the assessment in the case of the trust had been 
set aside, the reassessment in the case of the beneficiary 
was made subject to rectification . It was, however, 
noticed (December 1983) that no fresh assessment 
had been made of the trust within the prescribed tiine:: 
limit which expired in Ma rch 1981. 

The omission to make reassessment of the trust 
wi thin the prescribed time and to include the correct 
income therefrom in the hands of the beneficiary re
sulted in non-assessment of income of R s. 26, 72,050 
and conseq uent loss of revenue of Rs. 25 ,68,229 due 
to operation of time bar . 

The comments of the Ministry of F inance o n the 
paragraph arc awaited (January 1986 ). 

( ii ) The Income-tax Act, 196 1, provides for a 
deduction of 20 per cent of profi ts <1 nd gains derived 
by an assessee from new industri al under taking 
established in backward areas. 

In the case of a registered furn, the assessmen t for 
the assessment year 1980-81 was com ple ted in Sep
tember 1983 determining the gross tota l income at 
Rs. 13,41,958. A deduction of Rs. 2.29,440 in respect 
of profits an d gains derived by lhe fi rm from a new 
industrial undertaking established in a backward area 
was allowed a nd the net income was c:omputed at 
Rs. 10, 78, 180. On an. a ppeal by the assessee on 
various gro unds, the appellate authority under the 
orders issued in F ebruary 1984 deleted add itions 
to!::i lling Rs. 5,02,590 made while determ ining the 
gross income. Wh ile giving effect (Ma rch 1984) to 
the appellate orders, the assessing officer straigh tway 
deducted the amount of relief allowed from the taxable 
income of R s. I 0,78, 180 instead of ded ucting it first 



from gross total income of .,Rs. 13,41,958 and there
after revising the dcducth:m already allowed on per
centage basis in respect of industrial units set up in 
backward areas. The correct deduction admissible 
would work to Rs. 1,45,673 as against Rs. 2,29,440 
allowed by the department. This, as also another 

minor computation mistake resulted in .under assess
ment of fi rm's income by Rs. 88,798 and consequently 
led to shor t levy of tax of Rs. 78,206 in-el uding a tax 
calculations mistake, in the hands of the firm and i ts 
two partners. 

The Ministry of Finan_g_e have accepted the mistake. 

3.27 Incorrect allowance of relief in respect o[ newly 
established industrial undertaking 

Under the Income-tax Act, 1961, as amended re
trospectively with effect from 1 A pril 1972 by the 
Finance Act 1980, where the gross total income of 
an assessee included profits and gains derived from 
a newly established in'dustrial undertaking which went 
into production before 1 April 1981 the assessee be
comes entitled to tax relief in respect of such p rofits 
and gains upto six per cent per annum of the capital 
employed (7-112 per cent from 1 April 1976) in the 
in-dustria l under taking in the assessment year in which 
the undertaki!'lg began to manufactu.re or produce 
articles and also in each of the four succeeding 
assessment years. 

( i ) Under the rules prescribed for computing the 
capital employed the values of the assets as on the 
first day of the computation period as reduce9 by 
money and debts owned by the assessee on that day 
are to be considered. Where the profi ts and gains 
derived from the industrial undertakin~ fall short of 
the relevant amount of capital employed or where 
there are no profits and gains, the wp.ole or balance 
of deficiency can be carried forward for adjustment 
upto the seventh assessment ye:ir re~koned from the 
end of the initial assessment year. 

In the assessment of a fi rm for the assesment year 
1981-82 made in February 1983 at a net loss of 
Rs. 3,07,820 the depar tment computed the tax holi
day relief at Rs. 76,934 in respect of newly establish
ed undertaking adopting the 11ab e of the assets as 
on the last day of the previous year and carried for
ward the same for adjustment in the succeeding assess
ment years. On the basis of the ca'pital c0mputed on 
the values of the assets and liabilities as on the 
fi rst day of the relevant computation period relief of 
Rs. 1,289 only was allowable to the assessee. 
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Again , in respect of assessment year 1982-83 asses
sed in September 1983 as a Joss case, the assessee 
was allowed the same amount of deduction as com
puted for the assessment year 1981-82 instead of the 
actual admissible deduction of Rs. 49,757 and accord
ingly carried forward for adjustment m the succeeding 
assessment years. The above m istakes resulted in 
excess carry forward of inadmissible deduction of 
Rs. 1,02,822 for the two assessment years. 

T he Ministry of Finance ha_ve accepted the mistake. 

(ii ) In respect of an industrial undertaking estab
lished in a b!ickward area a deduction of 20 per cen t 
of its pro.fits is also allowed, in computing taxable 
income. These deductions are not ad missible if the 
industrial undertaking is formed by splitting up, or 
the reconstruction of a business al ready in .§Xistencc 
or if it is formed by the transfer to a new business of 
machinery or plant previously used for any purpose. 

In the assessment of a registered fi rm, an industrial 
undertaking, for the assessment year 1982-83 com
pleted in December 1982 in addition to the tax relief 
of Rs. 371469 -a deduction of Rs. 65,475 at 20 per 
cent of the profits of industrial under taking established 
in backward area was also allowed. I t was noticed in 
audit (August 83) that the assessee firm neither had 
a factory premises of its own nor owned any machi
nery but carried on business in the premises o1 a 
partner company using the latter's machinery. As the 
assessee firm was merely an offshoot of the company 
no ' new' industrial undertaking had come into being 
and as such the assessee firm was not entitled either 
to the tax holiday relief or deduction towards setting 
up an industrial undertaking in a backwa'rd area. The 
incorrect allowance resulted in short levy of tax ag
gregating Rs. 68,662 in the hands of the firm and its 
partners. 

T he Ministry of Fin'allcc l_1ave accepted the mistake. 

( iii) For the purpose of arriving at the value of 
the capital employed, the aggregate of moneys bor
rowed or debt owned by the assessee should not be 
included in capital employed. 

In the assessment of a registered fi rm for the 
assessment year 1980-81 , assessed in January 1982, 
a set off of Rs. 45,450 being the tax holiday reJief 
carried forward for the assessment year 1977-78 was 
allowed . An examination of the computation of capital 
employed for the assessment ·year 1977-78 revealed 
(December t 982) that this relief was calcufated on 
capital wh ich included Rs. 7,57,500, being loan taken 
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from the State Financial Corporation. Incorrect com
putation of capital employed resulted in incorrect set 
off of R s. 45,450 involving short levy of tax of 
Rs. 61,645 including interest for short payment of 
advance tax in Lhe hands of the firm and its partners. 

The comments of Ministry of Finance on the para
graph arc awaited (January 1986). 

3.28 Inconect allowance of relief in. respect of ucwly 
established industrial undertaking in backward 
areas 

Under the provisions of 1he Income-tax Act, 1961. 
where the gross total income of an assessec include., 
any profits and gai ns derived from an ind ustrial under
taking which began production after 31 December 
J 970, in any backward area, a deduction from such 
profits and gains of an amount equal to twenty per 
cent thereof woulc:L pe allowable. 

(i) Where the new industrial undertaking was 
formed by the transfer of machinery or plant previously 
used for any purpose in any backward area, the total 
value of the machineryor plant or part so transferred 
should not exceed twenty per cent of the total value 
of the machinery or plant used in the bu~iness for 
allowing the deduction. 

A registered fi rm, engaged in the production and 
export of semi-tanned slcins in a backward area. 
started manufacture of finished leather from April 
1976 sin·ce the Government discouraged the C)>.. JJ'Ort 
of semi-tanned lea ther. The original assessments of 
th:! firm for the assessment years 1977-78 and 1978-79 
were completed in July 1980 and March 1981 on a 
total income of Rs. 4,95,390 and R s. 8,66,950 res
pectively after allowing deduction of R s. 1,27,680 
and R s. 2,33,902 for the two years in respect of 
profits and gains fro'm the new industrial undertaking. 
The assessments of the firm for these years were 
revised in March 1981 and September 198 1 to give 
effect It• appellate orders redetermining the relief ad
missible for each year as R s. 2,06,589 and 
R s. 4,63,538 respectively. According to the details 
furnished by the assessee, while completing the 
assessment of the assessment year 1977-78, it was 
noticed (July 1982) that the value of the machinery 
previouly used in the business of the assessee and 
transferred to the new business. however. exceeded 
20 per cent of the total value of the machinery and 
hence the assessee was not eilgibJe for the deduction 
from the profit ~ and gains of the !1ew undertaking 
c~tnhJished in a backward area. The incorrect 
allowance resulted in an aggregate short levy of tax 
S/11 C&AG/85-20 
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of Rs. 4, 16,031 in the hands of the firm and its 
partners for the two assessment years. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 

(ii ) In case of a person• other than a company or 
a co-opertive society, the deduction is not admissible 
unless the accounts of the industrial undertaking for 
the previous year relevant to the assessment year have 
been audited by an accountant and the assessee fur
nishes along with the return of mcome, the audit 
report in the prescribed form duly signed and verified 
by such accountant. 

In the regular assessment of a registered fi rm, (a 
ginning factory) for the assessment year 1979-80 
completed in April 1983, a deduction of Rs. 79,031 
c:Iairne<l; by the assessee firm at twenty per cent of 
profi ts of the new industrial undertaking was dis
allowed on the grounds that no rnanuracturing activity 
was involved in ginning and processing of cotton. 
However, deduction was allowed in ap peal and the 
assessment was revised in November 1983. The 
assessee firm had not, however, furnish·!d the auait 
report prescribed in the Act in respect of the industrial 
undertaking. This factor was neither noticed at the 
time o.f assessment nor brought to the notice of the 
appella te authority. In the absence of the audit report, 
the assessee was not entitled to the deduction. This 
resulted in total short levy of tax of R s. 61,292. 1 111 
reply, the department justified stating (May 1985) , 
that the audit point was against the orders of the 
appellate authority and that the audit objection .has 
been brou·ght to the notice of the appellate authority 
for necessary rectificatory action. The department's 
reply is not factually correct as omission pointed out 
in aud it was not the subject matter of the appellate 
order. 

The Ministry of Finance have accepted the mistake. 

3.29 Irregular exemptions and reliefs 

( i ) Chapter VI A of the Income-tax Act, 1961 
provides for certain deduction to be made from gross 
total income. The over-riding condition is that the 
total deduction should not exceed the gross total 
income of the assessee. 'Gross total income' has been 
defined as the total income computed in accordance 
with the provisions of the Act before making deduc
tions under Chapter VI A. 

An assessee co-operative society was assessed in 
March 1983 at a loss of R s. 1.02,972 for the assess
m ·nt year 1980-81 after allowing a deduction of 
Rs. I ,40,692 towards relief on capital gains under 



Chapter VI A ibid. As the gross total income of the 
assessee as assessed was only Rs. 3 7, 720 the relief 
under Chapter VI A ibid should have been restricted 
to the extent of pos1t1ve income. This resulted in m
correct computation of loss to the extent of 
Rs. 1,02,972 and its carry forward for adjustment 
against fu ture years income. 

The Ministry of Finance have accepted the mistake. 

(ii) According to the notification of Deceml·er 
1950, issued by the Government of India under the 
provisions of Income-tax Act 1922, the income of the 
co-operative societies registered in Part B States is 
exempt from being taxed. U nder a specific provision 
of the Income-tax Act, 1961 any agreement ente red 
into, direction, instruction, notification, order issued 
under any provision of the Income-tax Act, 1922, 
$hall continue to be in force. Similar provisio11s do 
not exist in the Act to allow the concession to any 
assessee co-operative society in :m area which formed 
part of a Part 'A' State after merger. 

A co-operative society was initially registered in 
October 1948 in a part 'A' State. Subsequently, the 
registration of the said society was cancelled and 
the ~aid society bif.urcated in·to five new societ ies and 
new registration to each one of them was granted in 
1968. One of the bifurcated societies was granted 
complete exemption from being taxed in the assess
ment for the assessment year 1981-82 made in January 
1984 ostensibly under the mistaken belief that the 
above provision of the Act would apply to the assessee. 
This had resulted in the assessee co-operative society 
being granted irregular exemption and consequent 
under assessment of income of Rs. t ,27,570 and short 
levy of tax of Rs. 51 ,730. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (January 1986). 

3.30 Non levy/ short levy of interest 

( i) The Income-tax Act, 1961, provides that any 
demand for tax should be paid by an asses<;ec within 
thirty fi ve days of service of notice of the ucm::ind 
and failure to do so would attract simple interest at 
twelve per cent (fifteen per cent from 1 October 
1984) per annum from the date of default. 

(a) Io April 1982, the Central Board of Direct 
Taxes clari fied through executive in <;truction<; that in 
case where the original assessment is either vnried 
or !'et aside hy the a11Pellate authority, but on appeal 
by the department, the original order of the Incomc
tax Officer is re~tored either in part or wholly, in tc rc~t 
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for non-payment cf demand v. ill be (;Or:1puicu with 
reference to the date of service of the origi nal de
ma nd notice on the t:.ix fIDally determined. 

The total income of an assessec for the assessment 
years 1974-75 and 1978-79 was dciermined at 
Rs. 6,00,000 each by the Income-tax Officer in a 
best judgement assessment completed on 20 Febru
ary 1981 on the assessee's failure to furnish full de
tails required for a regular a5sessment. On appe<1l, 
the Commissioner of Income-tax (Appeals) set aside 
the orders on 23 March 1981 and directed the In
come-tax Officer to make fresh assessmen's. The cle
partmeut went in appeal to the Income-tax Appel
late Tribunal and succeeded in getting the orders of 
the Commissioner of Income-tax (Appeals) reversed, 
restoring the original assessment order of 20 Febru
ary 1981. Accordingly, fresh assess;nen t orders were 
passed by the Income-tax Otliccr on 11 November 
1983 determining the income at Rs. 6,00,000 each 
for both the assessment years as before. 

As a result, therefore, interest for non-payment of 
demand, should have been levied for the period from 
29 March 1981 to 10 November 1983 which was 
not done resulting in non-levy of interest amounting 
to Rs. 1,68,268 for the assessment year 1974-75 and 
Rs. 1,20,900 for the assessment year 1978-79. 

The assessment was checked by the internal audit 
of the department but the mistake esc::iped their 
notice. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(b) Under the Income-tax Rules 1962 where the 
demand is not paid within the end of the financial 
y~ar, interest is to be calculated upto the end of the 
fin·ancial year and a demand notice issued within a 
period of thirty days from the end of the financial 
year. 

An individual was served with a notice of. demand 
for Rs. 1,12,557 for the assessment year 1971-72 on 
20 May 1972. The demand was reduced to Rs. 
50,520 (revi sion in October 1975) which was partially 
adjusted to the extent of Rs. l l ,242 0n 31 January 
1983 against the refund relating to assessment years 
1972-73 nod 1976-77. Demand for interest aruounting 
tn Rs. 66,447 for the period l .Julv 1972 to 31 March 
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1984 for the belated payment o.f tax of arrears had 
not, however, been raised. 

The assessment was checked by the ln!crnal Audit 
Party of the department but the mistake escaped their 
notice. 

The comments of Ministry of Finance on the para· 
graph are awaited (January 1986). 

(ii) Under the provisions of Income-tax Act, 1961, 
where the return for an asse:>smcnt year is furnished 
after the specified date, the ac;.,essec is liable to pay 
interest at 12 per cent (15 per cent from 1 October 
1984) per annum from the day immediately following 
the specified date to ·the date of furnishiiig the return 
on the amount of tax payable on the total income as 
determined on regular assessment as reduced by the 
advance t~x paid, if any, and any tax deducted at 
source. Where any assessee has paid atlvance tax on 
his own estim.1te for any financia l year and the ad
vance tax so paid falls short of seventy five per cent 
of the tax determined on regular assessment interest 
at the prescTibed rate is payable by the assessee on the 
amount by which the advance ta.11: paid falls short of 
the assessed income from the first day of the next 
financial year to the date of reg;ular asse::sment. 

(a) An assessee, a co-operative society, filed if3 
return of income in March 19x3 i.e. after the expiry 
of 20 months from the due date. While computing the 
income-tax for the assessment year 1981-82 in JQa
uary 1984, the tax chargeable as red.CJced by advance 
tax paid worked out to Rs. 5,74,132. For the delay 
in furnishing the return, the assessee was also liahle 
to pay interest of Rs. 1,14,820 which was not levied 
by the department. 

Again, for the assessment year 1982-8:; assessed in 
March 1984, the tax determined as payable worked 
out to Rs. 26,61,806 against which the ass-essee had 
paid advan~e tax of Rs. 3,21,000 on own estimates. 
For short payment of advance tax the assessee was 
liable to interest which worked out to Rs. 5,32,294 
as against the sum of Rs. 4 ,72,110 actually levied by 
the department. These omi!>sions including a minor 
computation mistake re~ulted in total revenue effect of 
Rs. 1,75,884. 

The comments of Ministry of Finance on the para
graph are awaited (January J 986). 

(b) An assessee trust filed the return of income 
for the assesment year 1972-73 in August 1979. The 
assessment was completed in Mar~h 1984 on the tax
able income of Rs. 1,26,340 and a tax demand ot 
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Rs 84 033 was raised. For the delay of 85 months . ' 
in filing the return, the assessee was liab;~ tu pay in-
terest of Rs. 71 ,400 which was omitted to be levied. 

The assessment was checked by the Internal Audit 
Party of the department whi-::h did not detect the 
mistake. 

The comments of Ministry ..>f Fin~•n<:c on the para
graph are awaited (January 1986). 

(iii) The Act provides that prior to the assesrn1ent 
year 1985-86, for calculation of interest in the case 
of a registereq firm, the tax pay~bk· on the total in
come shall be the amount of tax whkh would have 
been payable on the total income if the fi rm h ad been 
assessed as an unregistered firm. 

While finalising the assessment of a registered firm 
for the assessment years 1979-80 and 1981-82 in 
January 1984 the department levied interest for be
lated submission of return on tllc basis of tax paid by 
the registered firm irJstead of calculating the in terest 
on the basis of tax payable as unregistered firm. Th1s 
resulted in a total .short levy of interest of 
Rs. 1,47,438. 

The comments of Ministry of Fimnce on the para
graph are awaited (January 1986) . 

(iv) Where on making regular assessment, the In
come-tax Officer finds that auv pe.-son has not sent a 
statement of advance tax pa 1nelc by him computed 
m the manner laid down in the Act or has not sent 
an estimate of his current incunH: and the advance tax 
payable by him on the current income if he has not 
been previously assessed, simple interest at the rate of 
12 per cent per annum (15 per cent from 1 October 
1984) from the fi rst day of April next following the 
financial year upto the date of regular asses:.ment, is 
payable by the assessee. 

(a) An assessee trust hav:ng failed to fumi~h the 
return, its a!>sessment for the as5e."sment y~M 1975· 76 
was completed in March 1984 exparte. For failure 
lo furnish the return, interest of Rs. 62,578 was i:ay
able by the assessee which was not levied by the de
partment. 

Again the assessee trust which bad not been pre
viously assessed by way of regular assessment for ear
lier assessment years failed to furnish an er.timate of 
its own current income for the assessment year 
1975-76 and to pay advance tax on that basis. Failure 
to do so rendered the assessee liable to interest of 



Rs. 64,383 which was also not !~v ied by the depart
ment. The mistakes in both these cases led to agge
regate short levy of interest of Rs. 1,26,961. 

The comments of Ministry of Finance on the para
graph are awaited (January J 986). 

(b) While compl~ting the assessments of four part
ners of a firm for the assessment year 198 1-82 in 
March 1984, the period from April 1981 to February 
1984 for which the interest wa'i charged for shortfall 
in advance tax was incorrectly taken as 16 months 
instead of 35 months and the period from August 
1981 to August 1982 for which the interest was char
ged for belated fil ing of return was recki.med as 12 
1nonths instead of 13 months. The mistakes together 
with min•or arithmetical errors led to an aggregate 
short demand of tax of Rs. 84,008. 

The Ministry of Finance have accepted the mis
'take. 

lC) Higher rates of tax are prescribed by the Fin
ance Act in the case of every Hindu undivided family 
which at any time during the previous year has at
least one member whose total income of the previous 
years exceed the taxable limit. 
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In the assessment of a Hindu undiviaed family for 
the assessment year J 974-75, assessed in February 
1984 on an income of Rs. 1,06,560 the 1.ax \Vas char
ged at the lower rates, as applicable to non specified 
Hinc!.:1 undivided family, even though one of the cop
arceners had a taxable income of Rs. 38,601. Further, 
the i.nterest chargeable for belated filing of return as 
also non payment of advance tax for the assessment 
years 1973-74 an'Ci 1974-75 was incorrectly levied. 
These mistakes resulted in undercharge of tax ( inclu
ding interest) aggregating Rs. 98,694. 

The Ministry of Finance have stated that the assess
ments made ex parte have since been cancelled . 

(d) In the assessment of an individual for the ass
essment year 1981-82 completed in February 1984 as 
best judgement assesment, the assessing officer omit
ted to levy interest of Rs. 60,656 for failure of the 
assc~see to file statement of estimate and payment of 
advance tax. 

The Ministry of Finance have accepted tbe mis
take. 

( v) Under the Income-tax Act. 196 l any person, 
not being an individual or a Hindu undivided family, 
who is responsible for paying to a resident any income 
by way of inter.est, other th an interest on securities 

shall at the time of credit of such interest to the ac
count of the payee, deduct income-tax thereon at the 
rates in force and deposit the same to the credit of 
the Government. Failure to deduct tax at source 
renders the assessee liable to pay interest at the pres
cribed rates on the amount of such tax. The Board 
issued instructions in December 1980 that for the pur
pose of making deduction of tax at source, any in
terest payable to a creditor has co be taken as being 
credited to the account of the pay'!e and the apparent 
nomenclature of the particular account in which the 
credit is made is not conclusive in the matter. 

An assessee firm in its accounts for the year rele
vant to the assessment year 198~-83 debited a sum of 
Rs. 31,48,533 towards interest payable during the 
year. The said interest income, instead of being cre
dited to the account of the payee, was credited to the 
interest payable account but no tax was deducted at 
source from the said amount. The failure to deduct 
the tax from the interest so paid rendered the asses
see liable to interest of Rs. 22,085 ( upto Jnne 1984) 
which was not levied. 

The comments of the Ministry of Finance on the 
r aragraph arc awaited (January 1986). 

3.3 l A,·oidablc payment of interest by Government 

(i) Under the provisions of Income-tax, Act, 1961, 
where the advance-tax paid by an assessee exceeds 
the amount of tax payable as determined on regular 
assessment, the Government is liable to pay interest 
on the amount of advance-tax oaid in excess for the 
period from 1 April of the assessment year to the 
date of regular assessment. In case, however, any 
part of such excess has been refunded on the basis of 
provisional assessment, no interest is payable after 
the date of such provisional assessment. The Central 
Board of Direct Taxes had from time to time issued 
instructions making .it obligatory on the Income-tax 
Officer to frame a provisional assessment for refund 
on the basis of return filed by the assessee, within a 
period of six months from the date of furnishing the 
return. 

Two individuals (assessed in the same ward) who 
had paid advance tax of Rs. 7,17,640 and Rs. 
5,31 ,520 for the financial year 1981-82 filed their 
returns of income for the assessment year 1982-83 
on 30 August 1982 and 30 June 1982 declaring a 
total income of Rs. 3,76,860 and Rs. 2,77,273 res
pectively. As the refund became prima facie due 
on the basis of return, a provision'al assessment wa<> 
required to be made within the statutory period of 
six months under the provisions of the Act as well 
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as the Board's instructions. No action was, however, 
taken by the assessing officer lo make provisional 
assessment to refund the tax paid in excess by the 
individuals. The regular assessments in both the 
cases were made in November 1983, and as a result 
the assessces were paid interest of Rs. 89,794 and 
Rs. 67,811 on account of excess payment of advance 
tax. Had provisional assessments been made within 
six months, as laid _down in the Act, total payme.nt 
uf intere$t amountnig to Rs. 74,932 could have been 
avoided. 

The comments of Ministry of Fioam:e on the 
paragraph are awaited (January 1986) . 

( ii ) Under the provisions of the Income-tax Act, 
1961, where as a result of any order passed in appeal 
o~ _other proceedings under the Act, refund of any 
amount becomes due to the assessee and the lncome
tax Officer does not grant the refund within a period 
of three months from the end of the month in which 
such order is passed, the Central Government shall 
pay to the assessee simple interest at 12 per cent per 
annum, on the amount of refund due to the asses
see from the date immediately following tfie expiry 
of three months aforesaid to th e date on which the 
refund is granted. Instructions were aiso issued by 
the Board in July 1962 to the effect that such refund 
cases should be finalised wi thin a fortnight of the 
receipt of appellate orders. 

The assessment of a registered firm for the assess
ment year 1966-67 was revised by the Incon:c-tax 
Ofii cer in April 1981 to give effect to certain orders 
passed in f~vour of the assessee by the appellate au
thorities in August 1972. The revision resulted in 
tota l re:·und of tax of Rs. 51,434 to the assessee firm 
and to its partners. As the appellate orders passed 
in August 1972 were given effect to by the depart
ment onJy in April 1981 in the case of firm and in 
August 1983 in the case of fo ur partn-ers, the de
partmen t had to pay Rs. 62,079 towards interest on 
lhc refund . The payment of interest could have been 
avoided had timely action been taken as per the ins
tructions issued by the Board. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 

3.32 Omi5Mon to levy penalty 

Under the Income-tax Act, 1961 , if the assessing 
officer, in the course of any proceedings, is satisfied 
Lhnt any person has concealed the particulars of his 
income or furnished inaccurate particulars of such 
income he may direct thnt such person shall pay 
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by way of penalty not less than the amount of tax 
sought to be evaded and not exceeding twice that 
amount. The Centra l Board of Direct Taxes issued 
instructions in July 1964 and further reiterat ed in 
Sepkmbcr 197 5, that in cases where the Income-tax. 
Ollicer does not initiate penalty proceedings, he 
should record reasons for not doing so . 

An assessee filed the return of his income for the 
assessment year 1977-78 on 26 September 1977 show
ing income of Rs. 49,900. Tile income was as.)es
sed at Rs. 1,56,000 exparte on 4 March l 980 in the 
status of unregistered firm. The assessment was re
opened on 21 July 1980 at the instance of the asses
~.c ..:-. The assessment was again made expar te on 
l March 1983 at R s. _l,5 6,000 as the assessee did 
not attend in response to notice nor did he produce 
books of account. The minimum penalty of Rs. 
66,154 for concealment of income was leviable. Pro
ceedings were not started nor a note of sa tisfaction 
o:- 1he assessing offi cer for not initiating the proceed-
i ng was kept. 

The comments of the Ministry of F inance on the 
paragraph are awaited (January 1986). 

3.33 Non-observance of the provisiow; of law relating 
to contractors 

. Under the Income-tax Act, 1961, and the rules 
framed thereunder, where any contractor enters into 
a contract with any other person for carrying out any 
work or the supply of goods or services in conne.c
tion therewith, the value of which exceeds Rs. 50,000 
he shall, within one month of entering into a con
tract, furnish to the assessing authority par ticulars of 
the contract in the prescribed form. In the event of 
failure to furnish such particulars, the Commissioner 
of Income-tax may impose a fine not exceeding Rs. 50 
for every day of default, subject to a maxim um of 
25 per cent of the value of the contract. 

The provision relating to filing of statutory state
ments has been enacted as an anti-tax evasion mea
sure. 

The omission or delays in rendering statutory state
ments of particulars by contractors and iriaction on 
the part of the department to initiate penalty pro
ceedings for such defaults were commented upon in 
paras 3.25 of the Audit Report, 1982-83 and 3.22 of 
Audit Report 1983-84. Further .instances of omis
sions or delays in rendering statutory statements as 
well as inaction on the part of the depart~ent to. ini~ 



tiate penal action have come to the notice of audit. 
The details ar~ as und§r :-

Sr. Com- N o. of Assess- Omission/ Maxi- When 
N o. mis- cases ment period of mum brought 

sioners' years default fine im- to the 
charge of filing posable notice 

statutory (Rupees) of de-
statements partment 

by 
Audit 

1. A 18 1980-81 Ranged 16,72,120 Between 
to from 576 May 
1983-84 to 1928 1983 and 

days August 
1984 

1980-81 Not filed 4,06,276 June 
to till June 1984 

2. B 1 

1983-84 1984 

3. c 11 1978-79 Ranged 2,51,400 October, 
to from 186 1984 
1982-83 days to 

4. B 1980-81 
935 days. 
Not filed 1,68,657 June 

to till June 1984 
1982-83 1984 

5. D 1981-82 Not filed 1,50,800 June 
till May 1983 
1983 

6. E 1981-82 Not filed 81,800 D ecember 
to till March 1983 

1982-83 1985 

7. c 4 1981-82 Ranged 77,950 D ecem-
1982-83 from 383 ber, 

to 401 1984 
days 

In all these cases no action had been initiated by 
the department either to call for the statutory state
ments or to invoke the penal provisions of the law. 
The maximum fine imposable in these cases as per 
scales laid ~own in the Act amounts to R s. 28.09 
lakhs. 

The Ministry of F inance have accepted the mis
take in one case; their comments ill' the remaining six 
cases are awaited (January-1 986) . 

3.34 Other topics of interes! 

( i) Grant of permission for change of pr evious year 

Under the provisions of the Income-tax Act, 1961, 
an assessee can change the hitherto followed previous 
year in respect of his business with the consen t of 
the Income-tax Officer upon such conditions as the 
Income-tax Officer may impose. The Centrnl Board 
of Direct Taxes have issued instructions in May 1971 
and August 1976 requiring the Income-tax Officers 
to ensure that the assessee is not attempting to make 
use of the device of changing his previous year in a 
manner detrimental to revenue, including undue de
ferment of payment Qf advance tax. Where the ap
plication is made with the object of causing loss to 
revenue the orders of Commissioner of Income-tax 
should be obtained before granting permission to the 
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assessee to change the previous year. The .ij,oard 
also specifically directed the Commissioners of In
come-tax to cancel all permissions granted for change 
of previous year by the Income-tax Officers if they 
are found to be prejudicial to revenue. 

A registered firm carrying on business in civil 
works contracts from 1 December 1971 was asses
sed to tax upto the assessment year 1979-eO on the 
income earned in the relevant previu.us years ending 
on 30 April. However, for the assessment year 
1980-81, the firm sought and obtained the permission 
to change the previous year from that ending 30 April 
1979 to that ending on 29 F ebruary 1980 on the 
plea that the change would facilitate the tJling of the 
returns of wealth-tax of the partners of the firm, as 
another firm· in which they had interest was closing 
its accounts on 29 F ebruary. On 6 February 1981 · 
the .lirm sought permission of the Income-tax Officer 
to restore the previous year relevant to the assess
ment year 1981-82 to 30 April 1981 on the plea that 
the anticipated fa~ility in the filing of the wealth-tax 
returns of the partners d id not ruateriafae 
as the associated firm had switched over to Diwali 
accounting year. This request of the firm for change 
of previous year with effect from assessment year 
1981-82 was agreed to by the Income-tax Officer on 
11 F ebruary 1981 on the condition that the income 
of 14 months from 1 March 1980 to 30 April 1981 
is returned for the assessment year 1981-82. The 
assessee filed , the return of income for assessment year 
198 1-82 on 27th July 1981 declaring income of 
Rs. 21,543 to be adjusted against investment aJ!o
wance claim of Rs. 4,82,770, and the assessment was 
completed on 7 April 1983 computing the total in'
come a~ 'oil' after allowing the investment allowarrce 
of Rs. 1,25,273 and depreciation of Rs. 8,68,984 on 
certain machinery purchased oa 28 April 1981 and 
depreciation of Rs. 5,12,743 on five }(Jrries purchased 
on 30 April 1981. The balance of unabsorbed in
vestment allowance of Rs. 3,57,407 was allowed to 
be carried forward for set off in subsequent assess
ment years. Audit scrutiny of the assessment records 
revealed (May 1984/ June 1985) the · followin•g 
omissions/ errors detrimental to tbe revenue. 

1. The assessee firm had received Rs. 20,33,833 
on 1 August 1980 as arbitratior. award in respect 
of contracts executed by it in 1972 to 1974. As a 
result, the assessee was liable to file a !>tatement of 
advance tax payable by i~ in the financial year on 
the basis of self asses5ment tax paid for the assess
ment year 1980-81. It was also liable tQ file an 
estimate/revised estimate of advance tax payable on 
the receipt of Rs. 20,33,833 on 1 August 1980 and 
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pay advance tax amounting to Rs. 3,7S,250 in .equal 
instalments on uch of the dates as are applicable 
to the case. The assessee did not file the statement! 
estimate of advance towards tax for the financial 
year 1980-81 and also did not pay any amount to
wards advance tax during the finan•cial year 1980-81. 
Failure fo d o so attracted interest amounting 
to Rs. 91 ,776 and also penalty. 

2. The assessee firm had in November 1980 plac
ed orders for supply of certain machinery costing 
Rs. 19,31 ,078 reserving the right to cancel the 
orders in the first week of Fe!:>ruary 1981 if the 
machinery was not suppiied before 31 J anuary 1981 . 
This heavy expenditttre on machinery was desired to 
be made by the asse>'iee before 31 January 1981 ap
parently as a part of tax planning to reduce the in
cidence of tax on the heavy receipt of Rs. 20.33 
lakhs by claiming <lepreci::ition and investment allow
ance by putting the machinery to u:e before the end 
of the previous year i . .?. 28 February 1981. When 
its tax planning did not materialise due to non receipt 
of machinery by 31 January 1981 the assessee 
tried and suc::eeded in achieving the same purpose 
by obtaining a n extension of the p revious year to 
30 April 19 81 rrom the department on 11 F ebruary 
1981, three weeks before the ~xisting previous year 
was to close, on the plea, that reasons stated by him 
earlier for switching over to previous year ending 28 
February did not materialise . The machinery was 
actually supplied to the firm ?.t one station on 28 
April 1981 and was moved to another station on 
30 April 1981 and was hir.~d out on both the&e days. 
The assessee firm also purchased five lorries fur 
Rs. 12,81,982 on 30 April 1981, the last day of 
the extended previous year. Depreciation and in'
vestmcut allowance amounting to R s. 15.07,000 was 
claimed by the assessee on the above machinery and 
lorries in the return for assessment year 1981-82 re
ducing the taxable income to ' nil'. Thus the assessce 
had made use of the device in the change of the 
prev!cus year tu avoid payment of tax on the re
ceipt of Rs. 20,33,833 in the then pre·vious year re
levant to assessment year 1981-82. 

3. The Inspect!ng Assistant Commissioner to whom 
the assessment order wa.5 referred for approval under 
the Act, also did not . consider the above factors 
which were detrimental to revenue, but held that the 
change of previous yeJr granted was in order. 

4. The orders of the Commissioner of Income-i:ix 
as required under the instructions of the Board for 
the change of the previou5 year were not on record. 
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5. The grant of permission to change the previo1,1s 
year relevant to the a5sessmem yeai: 1981-82 within 
five days of the receipt of the ;:~quest from the 
assessee without ~aking into consideration the defau1t 
of the assessee in payment of advance tax had thus 
resulted in a short dcmanJ 0r tax of Rs. 1 J ,50,840 
(inclusive of interest o f R s. 91, 776 for the non-pay
ment of advance tax) in the hands of the firm anu 

. its partners for the assessment year 1981-82. 

The comment~ of Ministry of F inance on the para
gra ph a re await\:() (January 1986). 

( ii) Incorrect computation in the case Jf foreign 
technician 

The Income-tax Act, 196J , allows under certain 
conditions, exemption from tax on certain portion of 
remuneration P'aid to foreign technicians in the emp
loyment of the G overnment or a local authority or 
a statutory corporation or for services in any b uc;=
ness carried on in India. The term 'technician' as 
defined in the Act means an individual who is not 
a· citizen of India aud has speciafr:ed k nowledge a1 d 
experience in coh'lt ruct ional or manufactur ing op> 
rations or in minin.g or in generation of electricity 
or other form ,1f power or in some other specified 
fields. The technician should for the purposes tit 

the Act be employ~d in India in a capacity in which 
specialised knowledge and experience a re actuall': 
util ised and the contract of service should be approv
ed by the Government of India. Jn case, the fore i[In 
technician. is employed in an Indian concern the tax 
paid by the employer is treat('cl as a perquisite in 
the hands of the technician and taxed on 'tax on tax 
basis'. According to Central Board of Direct Taxes 
instructions of February 1973, the approval given 
by the Government of India (in the Administrative 
Ministries) needs to be reviewed by the assessing 
authority if the redm!eia·n had not actually been in 
possession of specialised knowledge and experience 
in constructional and manufacturing ooerations or 
in mining. 

A foreigner who was employed by a foreign com
pany (a foreign collaborator of a public seetox 
Indian Iron Ore Company) in India as Manager, 
Operations Warehouse of the Indian Company was 
actually engaged in overall direction of warehouse 
facili tv of an Iron Ore Mine. For the assessment 
year l 980-81 and 198 1-82 (assessments completed 
in March 1983 and Februnry 1984 respectively) , 
exemption from tax '71n' aUowed by the Income-tax 
Officer in respect 1>f the rernuneiation paid treating · 
the individual as n ' teclinician' 0 11 the h.1srs o f ap
proval of the contract of ~ervice by the Ministry o( 



Steel and Mine.s in January 1979. It was observed 
that the individual did not possess the specialised 
knowledge and experience in the field spe.:ified in 
the Act, as his experienc~ was in the field of account
ing and invento_ries only and not in the operation of 
mining proper and hence the approval of the con
tract of service of the assessee as a technician was 
not in order for ' purposes of exemption from income
tax. The irregular exemption allowed in respect of 
remuneration upto Rs. 48,000 for assessmcnr year 
1980-81 and Rs. 26,000 for 1981-82 was, therefore, 
not .in order. In addition, the tax to be borne by 
the employer on ' tax on tax' basis was R s. 10,07,982 
as against Rs. 2,47,674 actually borne and paid by 
it for assessment year 1980-n. For the assessment 
year 1981-82 the correspond ing amounts arc 
Rs. 3,89, 194 (to be borne ) and Rs. J, 15,165 
(actually borne) . Thus, short computation of in
come by R s. 10,.55,982 for the assessment year 
1980-81 and by R s. 4,15 ,9 14 fo r assessment year 
1981-82 resulted in short levy of tax aggregatirrg 
R s. 10.34,33 7 and penal interest for non deduct ion 
of tax at source amotrnting to R s. 90,416. 

The comments of the Ministry of Finance on the 
paragraph are awaited (Janua ry 1986) . 

(iii) In rnlid service of notices 

Under the Income-tax Act, 1961, where a firm 
or other association of persons is dissolved, notices 
under the Act, in respect of the income of the fi rm 
or associat ion, may be served upon any person who 
was a partner (not being a minor) or a member of 
the association, as the case may b~, i.mmediately be
fore its dissolution . 

A firm engaged in the business of floating hunclies 
was assessed fQr the a:,sessment yea rs l 961-62 to 
1964-65 as a n unregistered fi rm between September 
1963 and February 1967. The firm was dfasolved 
in 1969. On the basis .of notices served between 
March 1970 and March 1973 01~ a person who was 
not a partner of the dissnJv::!d firm or by afli.xation, 
the Income-tax Offi cer re-opened the asse>smcnts 
ex parte to bring to tax certain cash credits which 
had escaped assessment in earlier years, and raised 
demand of Rs. 1.28,312 for the four '1£sessment 
years. The Income-t<n Appell~t~ Tribunal. how
ever , held in Augu<>t 1975, tha t notices in assessment 
ye;us 1961-62 to 1964-65 were not validly served 
upon the assessee aod assessments framed were with
out ju~isdiction . 

Failure to serve notices of re-asse~sment on the 
p,:oper person resulted in loss of revenue uf 
Rs. 1,28,312. 
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The comments of the Min.istr-y of Finance on the 
par~graph are awaited (January l 986) . 

(iv) Procedural mistakes in the assessments of 
firms and partners 

According to the instructions issued by the Central 
Board of Direct faxes in June 1979, all entries in 
the collection columns of the demand and collection 
register should be made by a Tax Assistant jUpper 
Division Clerk and checked by tbe Head Clcrk jSu
pervisor, both of whom should initial each entry, the 
latter in a different. inK. This is to ensure the accu
racy of posting the collection col~mns. When an 
assessment is revised, the amount already refunded 
to the assessee at the time of the original assessment 
has to be added tv the demand, as tax due from the 
asscssee. Failure to follow these instruction's in an 
income-tax war(! led to the following mistakes in the 
assessment of a firm and its partners : 

(1) While revising the assessment of a regis
tered firm for the a.;sessment year 1979-80, 
in February 1983, in pursuance of an 
appellate order (Januarv 1983 ). an ["tmount 
of Rs. 51,8860 being the balance of tax 
demanded earlier for the assessment year 
1979-80 and outsta nding against the 
assessee, was wrongly taken as collected , 
based on an incorrect entry to that effect in' 
the demand and collection register. This 
resulted in excess refund of R s. 51,886) 
part of wh ich (Rs. 26,876) was adjusted 
against the tax due from the partners, and 
refu11d order for the balance amount 
(Rs. 25,010) was issued in favour of the 
firm (which was, however , returned un
encashed). 

(2) While revising the assessments o f three of 
the partners of ~he above fir m for the 
assessment year 1979-80 in February 1983, 
following the revisions of the firm's assess
ment in pursuance of an appellate order 
of January 1983, sums of Rs. 20.4 17, 
Rs. 1,14,281 and R s. 78,894 respectively 
refunded to the three partners at the time 
of original assessment in March 1982 
were omitted to be taken into account: 
This resttlted in short levy of tax totallin!! 
Rs. 2,13,592. 

The comments of the Ministry of Finance on the 
paragraph a:re awaited (January 1986) . 
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CHAPTER 4 

OTHER DIRECT TAXES 

A-WEALTH TAX 

4.0 1 Wealth-tax is lev ied for every assessment 
year in respect of the net wealth on tbc correspond
ing valuation date of every individual ::-.11cl H indu 
undivided family :iccord ing to the rates ~pecified in 
the Schedule to the Act. Levy of wealth-tax on 
companies has been revived in a l imited way from 
1 April 1984. 

In the financial years 1980-8 l to 1984··85 wealth
tax receipts vis-a-vis th e: budge t estimates were as 
given below : -

Year 

1980-.81 

198 1-82 

1982-83 

1983-84 

1984-85 

Budget 
Estimates 

Actuals 

(fn crores of rupees) 

65.00 67 .37 

66. 00 78. 12 

80.00 90 . 37 

90 .00 93 .31 

97.00 107.58 

4 .02 Particulars of cases finalised, pending assess-

ment a na arrears of demand are given below :-

Ye'.lr Number N umber Arrears of 
of assess- of cases demand 
ments com- pendi ng pend ing 
pleted d ur- assessment co llection 
ing the at the end at the end 
year of of 

(Jn crores 
of rupees) 

1980-81 3,50,583 4,99,903 217 . 11 

J 981-82 3,97,211 5,67,381 208.92 

1982-83 4,27,483** 5,4 1 ,594·~ 182.29** 

1983-84 4,65,487 a 4,90,234 "" 197.29 

1984-85 4,75,833 4,53,575 211.25 

*"'Figures furn ished by Ministry of Fin3nce in March/ 
April 1984 ha ve been adopted. 

'filFigures furnished by Ministry of F inance in March 1985 
have been adopted. 

S/11 C&AG/85-21 

4.03 Du ring the test audit of assessments made 
under the Wealth-tax Act, 1957, conducted di.lrmg 
the per iod 1 April 1984 to 31 March 1985, the 
following types of mistakes were noticed 
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(i) Wealth escaping assessmeni. 

( ii) Incorrect valuatic-n of assets. 

(iii ) Incorrect computation of net wealth. 

(iv) Incorrect exemptions and deductions. 

(v ) Mistakes in application of ra tes of tax/ 
avoidable mistakes. 

(vi) Non-levy of addi tional wealtb-tax. 

(vii) Non-Ie:_vyishort levy of penalty. 

(viii) Miscellaneous. 

A few important cases illustrating these mistakes 
are given in the following paragraphs. 

4. 04 Wealth escaping assessment 

(i) Under the Wealth-tax Act, 1957, as amended 

with effect from 1 Ap):"il 1982, moneys standing to 
the credit of ~ !;ersou resident out~ide India in a 
Non-resident (External) Account in any bank in 
India, the interest income of wh ich .is exempted from 
income-tax, shall not be taken into account, in 
computing the net wealth during the year ending on 
the valuatio n date. The Wealth-tax Act, 1957, 
further provides that in th0 t.:ase of an asses5ee being 
a person of Indian origin or a citizen of India who 
was ordinarily residing in a foreign country and who 
bas returned to India with the intention of per ma
nently residing in India, moneys and the value of 
assets brough t by him into India and the value of 
assets acqu ired by him out of such moneys are 
exempt from wealth-tax for a period of seven succes
sive assessment years commencing with the a5sess
ment year next following the date of return to India. 
As a consequence of exempting the moneys lying to 
the credit in the Non-residen t (External) Account 
held by a person resident outside India frorq wealth
tax, the Central Board of Direct Taxes in their cir
cular of February 1985 clarified that such mon eys 
to the credit of Non-resident (External Account 



would be exempt from. wealth-tax for a period of 
seven successiv~ assessment years after the return of 
an Indian citizen or a person of Indian origi n hither
to ordinarily resid ing in a foreign country wi th the 
intention of permanently residing in Jnd:n. Th is 
provision came into farer. from i April 1982 and 
will be applicable frum assessment year 1982-83 and 
subsequent assessm·~nt years. 

A resident Assistant Surgeon in the service of a 
State Government left Ind ia on 17 Febwary 1976 
for taking private employment in a foreign country 
an_d finally returned to India on 6 May 1979. While 
abroad he bad been remitt ing money to India fr0m 
time to time and the moneys were credited to h ie; 
Non-resident (External) Account maintained in a 
bank in India and as on the valuat ion date 1elevant 
to the assessment year 1980-81, such deposi ts lying 
in the Non-resident (External) Account totalled to 
R s. 33,00,000 (approximately). No wealth-tax 
assessment was,_ ho,veva , made for the assessment 
year 1980-81. It was pointed out in audit (April 
1982) that as the assessee was not a person who 
could be said t.) be ordinarily residing in a torei!!Tl 
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country, smce rhe limited period of stay abroad is 
known to the assesscc even before leaving Jncl ia and 
the bank deposi ts did not also constitute money~ or 
assets brought by him into India on his leavill!! the 
foreign country, the bank deposits wr.re not. there
fore, exempt frnm wealth-tax. UPder the Wealth
tax Act, 1957, the balance in the Non-resident (Ex
ternal) Account of a person resident outside India 
is excluded fram th~ net wealth as well as exemrted 
from. net wealth for subsequent seven as~essment 
years only from the ac;<-essment year l 9&2-83 and 
the assessment year iri the case of the assessec beino 
prior to this assessment year, the exemption is no~ 
therefore, admissible. 

Similar omission to assess the wealth of the 
assessee for the 1ssessment year 1978-79 also wa<; 
pointed out in aud it. 

On being poin;ed out in audit in April 1982, tl1e 
department ccmplered the assessment<; and rai5ed 
(February 1984) demand of R s. 2.63.967. 

The comment<: of Ministry of Finance en the para
graph arc awaited (January 1986). 

(ii) Net wealth of three assessecs, for the asses~
ment year 1975-76. was determined . in March 1980. 
at Rs . . 8.98 lakhs, R s. 8.21 lakhs and R s. 6.27 lakhs. 
respectively. In addition, the assessee had also 
jointly owned urban land since the assessment year 

152 

1972 73. While completing the asses,:ment~ of the 
assessees, for the assessment year 1976-77, in March 
1981, the asse;·;ing authority had valued this land 
at Rs. 6,39,000 a r.d added the value of each 
as<;cssec's onc-thfrd share o( Rs. 2, 13,000 in his net 
wealth . However, neither tl':e asses~ees bad declar
ed their one-third share in the value of this land 
nor the department included it in the assessments 
for the assessment year 1975-76. The value of this 
urban land was also omitted to be inclu.ded by the 
department in th~ as~essments. for the assessment 
years 1972-73 10 1974-75. This result~d in under
assessment of wealth o[ Rs. 25,56,000, tor the 
assessment years 1972-73 to 1975-76. 

Further, the d 'c!partment had not levied the addi
tional wealth-tax, for the assessment years i 972 .. 73 
to 1975-76, even tho ugh the value of urban immov
able assets of each a~sessee rxceedcd rupees five 
lakhs. The wealth-tax chargeable on the net wealth 
assessed, for th(' assessment year 1975-76, was also 
not worked out correctly. 

These omissions resulted in short-levy of tax of 
Rs. 1,87,698, inclmling mistak!! in tax calculntions 
in the original a~sessm~nt. 

The comments of Ministry of F inance on the para
graph are awaited (January 1986). 

( iii) As per the income-tax assessment records of 
an individual, during the previous year relevant to 
the assessment year 1974-75, an assessee had com
tm cted a movie house at a cost of Rs. 4.34 lakhs on 
a site of 50 cents of land owned by him in a muni
cipal town . Bes!dcs. he owneC: agricultun:l rroperty 
in the form of one-fifth share in a Coffee E~t ate. 
The value of land appurtenant to th~ theatre, to
gether with the agricultural property would be about 
R s. 4.90 lakhs. Though the individual thus 0wned 
assets of such value as would well he above taxable 
limits, he was not enlisted for wealth-tax assessmen t. 

The Ministry of F inance have stated (July 1985) 
that the audit ohjeccicn was given effect to and 
a ~sessments have been made on net wealt!1 ranging 
between Rs. 6,38,800 for the assessment year 1974-
75 and R s. 11,46.100 for the assessment year 1980-
81 . The demand of R s. 70.39g was rni~ed by the 
department. The Ministry furth er stated tha t the 
assessee has filed appeals again st these assessments . 

(iv) An individual held fifty pr.r cent share in a 
house prope rty situated in a metropoli tan city, the 
other half bein_g vested in his mothe r as her life 

J 

... 
-



'\. 

-

L 

interest as per 'will' of the testator (the father of 
the assessee). The total value of the house property 
was determined (f-. fan:h 1. 979) by the Departmental 
Valuation Officer at Rs. 11 ,49,840, as on 31 March 
1973 and fifty per cent (Rs. 5,74,920) thereof was 
assessed in the hands of the assessee in each of the 
assessments, for the assessment years 1979-80 to 
1981-82, completed in December .l 981 and August 
1982. The asscssee's mother died in December 
1978, i.e. , prior to the \ah,intion date relevant to 
the assessment year J 979-80. ·· As such the entire 
pr0perty had devolved on the assessee on his mother's 
death as per the terms of the 'will' and the value of 
the entire prop~rty was includibk iu the net wealth 
of the assessee. 

F ur ther, the :;aid property was sold by the :i ssessee 
for Rs. 12,61,000, during the previous yrnr relevant 
to the assessmCTJt year 1982-83 and the capital gains 
arising therefrom were offered for taxation . There
fore. the value of the entire property should have 
been considered in full in the wealth-tax assessments 
of the assessee for the assessment years ml!n tiooed 
nbovc . Non-inclusion of the other h:ilf share in the 
net wealth of the assessee, thus, resulted in under
assessment of w0altl1 of R s. 17,24,760, with conse
quent short-levy oi tax of Rs. 55,410. 

The Ministry oi Finance have accepted the mis
take in principle. 

(v) Umle r the Wealth-tax Act, 1957, ti.e net 
wealth of an as~%see means the aggregate value of 
all assets, wherever located, belonging to the 
assessee, as reduced by the aggregate value of all 
admissible debts owed by him on the valuation date. 
The Central Board of Direct Taxes issued i11srruc
tio'ns ( ovcmbcr 1973 and Apri l 1979) ::r.iphasising 
the nee.cl for proper co-ordination amongst assess
ment records pertaining to different d irect taxes with 
a view to prevent cases of evasion of tax. F urther, 
ll)e Act also provides for the levy of penalty, inter 
alia, if an assessee has, without reasonable cause, 
failed to furnish the ~-ealth-tax return within the 
prescribed time or concealed the particulars of any 
assets or furnished inaccurate particulars of any 
assets or debts. 

(a) An asse-;see entered into an agreemer.t with 
an individual , in June 197:, to sell 42.67 acres of 
land for Rs. 6,40,050. T his fact was noticed in 
audit from thi.: income-tax assessmen t records of 
the assessee and tht buyer for the assessmen t year 
1981-82. The afor~sa id Janel was sold by the 
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assessee in the previous year relevant to the assess
ment year 1981-82. A~ per agreement dated June 
1975, it rs seen that the assessee owned the afore

.~aid immovable pfoperty from the assessment years 
1976-77 to 1981-82 and also had a cash amount of 
Rs. 6.40,050 0 <!-nd sale proceeds) for the assessment 
years 1982-83 and 1983-84. But he did not file 
any returns of bis net wealth for these a~ses!>ment 
years nor did the department call for these wealth
tax returns though the inc·ome-tax a ~'essment ;.:.
cords indicated that the assessee was liable to 
wealth-tax. Taking tbe sale price :Jf land as value 
of the property a t R s. 6,40,050, for assessment 
years 1976-77 to 1901-82 and cash equal to sale 
proceeds during the assessment years 1982-83 and 
1983-84, wealth aggregating to Rs. 51 ,20,400 had 
escaped assessment dt:e to omission by the assessing 
officer to correlate the income-tax assessment re
cords of the assessee. This resutled in non-levy of 
wealth-tax of R s. 62 ,050 (including additional 
wealth-tax). F urth er, penalty provisions for non
fi ling of the returns and concealment of wealth 
were also attracted. 

The Ministry of Finance have accept ed the mis
take. 

( b) The income-tax assessment records of a H.indn 
undivided family, for the assessment years 1979-80 
to 1983-84, disclosed that the family owned an 
immovable property which was Jet out a t the net 
annual rent of Rs. 77,109, R s. 75,205, R s. 73 ,965 , 
Rs. 91 ,539 a nd R s. 1,04,295, for the assessrrient 
years 1979-80, 1980-81, 1981-82, 1982-83 and 
1983-84, respectively. Based on the value of the 
build ing on the 'income capi talisation method' and 
the value of the c;ovable properties as shown in the 
balance-sheets submitted with the income-tax re
turns. the assessee had assessable wealth of 
Rs. 7,09,300, Rs. 6,03,200, Rs. 5,25,600, 
R s. 6,91,700 and Rs. ' Q,16,400, respectively, during 
the aforesaid assessmt!nt years. The a!".sessee did 
not, however, file the wealth-tax returns. The de
partment also did not call for the wealth-tax re
turns. The omission resulted in non-levy of wealth. 
tax of R s. 37,673 . Further , penal ties fo r the non
submission of rl-turns and concealm..'!nt of wealth 
were also leviable under the provisions of the 
Wealth-tax Act, 1957. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(c) The income-tax as~ssment records of an 
assessee, for tit~ assessment years 1979-80 and 
1980-81 , disclosed rental income of Rs. 57,600, in 



each assessment year in respect ot two let out 
commercial immovable properties ownC'd by her. 
Neither the assc">see returned the value of these 
properties in her wealth-tax returns for the above 
two assessment years nor did the department assess 
the value of these propertiec; while completing the 
we~lth-tax assessments in October 1983. Based on 
the 'income capitali . .;ation method', the value of the 
properties would work out to Rs. 6,9 J ,201J, for e;1cb 
of the. assessment years. 1979-80 and 1980-81. 
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Further the assessee had one-half share irt a 
let out ' theatre property. Tlie assesse~ 
returned its value at Rs. 50,000 in her wealth-tax 
returns, for the a·ssessmen t years 1979-80 a.nd 
1980-81, being the amount invested by her. The 
income-tax assessmen t records of the ass~ssee, how
c::ver disclosed that the assessee and the another co
own~r received a total rent of Rs. 48,000 Qf the 
theatre building in each of the above two assessment 
years. Adopting the 'income capitalisation method' 
and takjng the capital valu t.: at 12 times of rent re
ceived, the value of whole building would work out 
to Rs. 5,76,000 and assessee's half share being 
Rs. 2,88,000. However, whib completing the assess
ments, the Wealth-tax Officer adopted the value at 

Rs. 54,980 and R s. 53,039, in each of the two 
assessment years, respectively. 

T he above mistakes resulted in under-assessment of 
wealth of R s. 18,51,400, with consequent short-levy 
~f tax of R s. 36,278. Further, penalty provisions 
for the concealment of the properties were also 
leviable. 

The Ministry of F inance ba.ve accepted the mis

take. 

(d) An individual assessee v.:as appointed as exe
cutrix to an estate. The estate yielded rental Income 
from a lea"se-hold property situated in a metropolitan 
city. The lease deed was executed in December 1966, 
for a period of twenty years, on a monthly rent of 
R s. 10,200. 

The income-tax assessments, for the assessment 
years 1976-77 to 1981-82, revealed that the income 
from the lease-hold property wa.s ac;sessed to income
tax. However, the value of the lease-hold property 
had neither been shown by the assessee as wealth 
nor assessed to tax by the department. No wealth
tax returns were filed by the assessee showing the 
value of the asset and the department had not also 
called for the same for determination of wealth by 
issuing notices to the assessee. T he value of the 

property on the basis of unexpired portion of lease 
and expected return at 8 pi.:r cent would WCJrk out 
to Rs. 5,61,318, Rs. 8,15,815, Rs. 9,13,971 and 
Rs. 7,19,140, for the assessment years 1978-79 to 
1981-82, respectively. Thus, there had been escape
ment of wealth mentioned above, which rernlted in 
non-levy Gf tax of Rs. 34,509. In addition, mini
mum penalty for concealment of wealth amounting to 
Rs. 34,509 was also leviable, which was not levied. 

The Ministry of Finance have accepted the mis

take. 

(e) Two individuals were assessed to wealth-tax, 
for the assessment year 1978-79, on their net ·wealth 
of Rs. 3,95,694 and Rs. 4,27,655, respectively. How
ever, for the subsequent assessment years 1979-80 to 
J 983-84. both the individuals did not fi le the wealth
tax returns. The department also did not call for 
the returns. Based on the net wealth compu ted for 
the assessment year 1978-79, wealth escaping assess
ment, for the assessment years 1979-80 to 1983-84 
would work out to Rs. 41,16,745 , with con equent 
short-levy of tax of R s. 28,345. F urther, penalty 
provisions for non-filing of the r\!turnc; were also 
attracted. 

The Ministry of Finance have accepted the mis
take. 

(f) Certain assets belonging to Indian Nationals 
were seized by the Government of Pakistan during 
and after the Inda-Pakistan conflict of 1965. The 
Custodian of Enemy Property in India' had issued a 
notice in 1971 asking the affected persons to file 
claims with him so that 25 per cent of the value of 
the verified claims might be paid to such affec ted 
persons against a bond to be executed by the reci
pients. 1 he procedure laid down contemplates that 
after the claim is received, the Custodian verifies it 
and issues an order sanctioning the ex-gratia &mount 
admissible. After acceptance of the amount qnd exe
cution of the bond by the affected persons, che relief 
is disbursed to them by the Custodian. The Appel
late Tribunal, Calcutta held (April 1980) that an 
assessee's claim for ex-gratia relief is converted into 
a legal right and then nn asset, after the date of 
communication of the assessee's acceptance, either 
through a letter or by ..:xecuting an Indemnity Bond. 
In other words, the legal rigl.!t to the ex-gratia amount 
crystallises as soon as an asscssee communicates his 
accepta"nce and the right, which is an asset, is charge-· 
able to wealth-tax in the years, the valuat ion dates 
of which fall subsequent to the date of acceptance. 
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The Central Board of Direct Taxes, however, issued 
instructions ·in July 19~4 that the ad hoc interim 
relief granted by the Govern ment of l ndi.1 m the form 
of ex-gratia grant "ram the Consolidatec Fund of 
India cannot be assessed to wealth-tax as there is no 
legally enforceable daim to such relief. These ins
tructions of the Board run counter to the provisions 
of lhe Wea.Ith-tax Act, which provides that the · 
'a'sset' includes property of every description. An 
assessee's right to receive ex-gratia compensation is 
an 'asset' and crystallises as soon as an assessee com
municates his acceptance thereto. Tb0 Boa rd was 
requested in audit , in November 1984, to reconsider 
these instructions in view of the provisions of the 
Wealth-tax Act and the decision of the Appellate 
Tribunal; otherwise it may lead to wealth escaping 
assessment. The Board is yet to communicak its 
decision in the matter (July 1985). 

In a case the C ustodi an of the Enciny p;·ciperty for 
India communicated the sanction for payment of 
compensation of R s. 12.5- lakhs, in March 1975, for 
the estate left behind by a Zamindar in E ast Bengal 
(now Bangladesh) on parti tion' of India in 194 7. The 
Z amindar died in 1968 and two of his five legal heirs 
also died in 1971. As such the compe,nsation was 
actually inherited by the remaining three co-sharers 
(assessees) in equal proportion3. The assessees had 
communicated their acceptance of the compensation 
by executing the Indemnity Bond, in March 1975. 
As the compensation mentioned above was ordered 
by the Custodia.n and accepted by the asses~ees, its 
value of ~s. 4,16,666, was required to be included 
in the net wealth of each of the above assessees, for 
the assessment year 1'975-76. However, this was not 
done . This resulted in wealth of R s. 12.5 Jakhs 
escaping assessment, with consequent under-charge 
of tax of Rs . 23,729. 

On the shor t-levy being pointed uut in audit in 
February 1984, the Mini~try of Finance st&ted in 
reply in October 1984 that the compensation amount 
had already been taxed and in view of the Board's 
instruction of July 1984 , foe tax already recovered 
would be refunded. Apmt from the fact that the 
Ministry's reply that the compensation had already 
been taxed, was not factually correct, the Board 's 
instructions of July 1984 are also not in accordance 
with the law. 

The further comments of Ministry of Finance on 
the paragraph are awaited (January 1986). 

(vi) In re-computing the net wealth of a Hindu 
undiviMd family , for the assessment year 1975-76, in 
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February 1983, the assessing officer added back 
an amount of Rs. 4 ,60,-000 (representing partitionerl 
a.mount of Hindu undivided family) on the ground 
that the partition was invalid. However , similar 
additions were not made in the subsequent assess
ments, for the assessmen t years 1976-77 to 1978-79, 
completed between March 1981 and February 1983, 
though there was no findin g uf a valid partition hav
ing t::.ken place subsequently. The omission to make 
similar add itions resulted in under-as:;essrr.ent of 
we:ilth of Rs . 13,80,000, with consequent short-levy 
of wealth-tax of Rs . 40,530. 

The comments of Minis try of Finance on the para
graph are awaited (January 1986). 

4 .05 !ncorrcct valnation o[ a~sets 

A I 111movable properties 

(i) Under the Wealth-tax Act, 195 7, the value of 
any property shall be estima1ed to be the price which 
it would fetch if sold in the open market on t!1e va
luation date. 

(a) it has been judicially (135 ITR 386) held 
(October 1981) that the assessee' s own valuation 
report filed in respect of a proper ty for subsequent 
years could be 'information' for re-opening lbe. 
assessment of earlier years. While completing the 
wealth-tax assessments of an assessee, in April 1983, 
the department adopted the va1ue of an urban plot 
at Rs. 3,77,000, R s. 4,27,000. Rs. 4,78,000 and 
R s. 20,00,000, for the assessment years 1979-80 to 
1982-83, respectively. 

However, in the wealth-t~x return, for the assess
ment year 1983-84, filed in August 1983, the 
assessee had himself returned the value of the same 
p lot at Rs. 39 lakhs on the· basis of sale agreement 

· of 1983, which was accepted by the department. In 
view of the considerable difference between the value 
adopted for earlier assessment yea'rs and the value 
declared by the assessee on the basis of his own sale 
transaction for the assessment year 1983-84, the 
Wealth-tax Officer should have re-openeo the assess
ments for the earlier assessment years. 

Assuming that the value of thi:: urban la nd 
appreciated at about Rs. 5 Jakhs every year, the 
under-assessment of wealt h, for the asses;mrnt years 
1979-80 to 1982-83, was R s. 73,18,000, wi th conse
quent short-levy of tax of Rs. 2,45 ,767. 

The comments of Ministry of Finance on the 
paragraph are awaited (.January 1986). 



(b) In the case of an individual, assessments, for 
the assessm ent years 1973-7-l to 1976-77, were 
completed in September 1978. These assessments 
were set-aside in appeal in Marcb 1980. Fresh 
assessments were framed in Ma'rch 1984, determining 
thet net wealth at the same amount at which the 
assessments had been made originally a t R s. 4,63, 700, 
Rs. 5,25,000, Rs. 5,15, 100 and R s. 5,5.1-,COO, for the 
re.;pect ivc assessment years 1973-74 to 1976-77. 
T he assessee's wealth consisted of tv. o a rban immo
vable properties, one of which was under absolute 
ownership but not exclusively used for own residence 
and in the other, the assessee had one-fourth share. 
In the assessment, for each of the assessment years 
1973-74 to 1976-77, the aggregate value of these 
properties had been taken at Rs. 5,57,200, before 
allowing admissible exemption of R s. 1,00,000. How
ever, acco rding to the departmental valuation report 
of February 1981, the value of these properties 
worked out to Rs. 9,73,475, for the assessment years 
L973-74 and 1974-75 :}nd R s. 10,24,800, for the 
assessment years 1975-76 and 1976-77. The valua
tion so made was overlooked in the assessme1its 
completed (March 1984) by the departipent much 
after the date of receipt of the valuation reports and 
consequenlly not only net wealth was computed 
short but additional wealth-tax on v~~lue of urban 
immovable properties exceeding R s. 5,00,000 was 
also not charged. 

T he under-assessmen t ,)f assessee's net wealth (after 
deducting current- tax liability) worked out to 
Rs . 16,58,900, with consequent short-levy of tax of 
R s. 1,21,068 (including non-levy of additional 
v..ealth-tax of Rs. 79,830). 

T he Ministry of F inance stated that the assessment 
order to which the objections relate has been set aside 
by the Assistant Appellate Commissioner on tbe 
grounct that enough opporlunity was no t given to 
assessee to explain his case. 

(c) T he Wealth-tax Act, 1957, provities that the 
W eallh-tax Officer may make a reference to the De
partrnen tal Valuation Office.r for the valuation of the 
assets \\.'. here the value as returned on the basis of 
valuation report of the registered valuer, in his 
opm1on, is less than its fair market value and the 
fair market value of the asset exceeds, the value 
of the asset as re turned by more than 33 t per cent 
of the value or asset as !\~turned or bv more th an 
R. 50,000. . 

Vi6 

T he wealth-tax assess men ts of a Hindu undivided 
family (specified), for the assessment years 1979-80 
to 1983-84, were completed in J anuary and Septem
ber 1983. The family's net wenlth, inter alia, includ
ed one-third share in an in1movable proper ty (con
sisting of land with buildings, godown and ot her 
construction thereon). The property had be~n kt out 
to a cornpany and a few o ther conunercial companies. 
Tfie value of the en tire property for tho assessment 
year 1975-76, was estimated by the regis tered 
valuer at R s. 4,50,000. The assessce·s s: <ire being 
one-third was returned at R s. 1,50,000, for all the 
assessment years 1975-76 to 1982-83. The assess
ing officer accepted the value at Rs. 1,50,000, as 
assessment years 1975-76 to 1982-83. Tb.; assess-
1975-76 to 1979-80 and made an ad hoc incm?.se of 
R s. 45,000 in ea'ch of the assessment years 1980-81 
lo 1982-83. During the previous year relevant to 
the assessment year 1983-84, an additional g;odown 
was constructed on the ... acant land in the property 
a t a cost of Rs. 1, 73,000. Taking into account the 
assessee's one-third share of this addition, the 
a"ssessee returned the valu0 of Rs. 2,52,667, for the 
assessment year 1983-84. The returned value was 
accepted by the assessing au thorily in the assessment 
for the assessment year 1983-84. The as<iessments 
for the assessment years 1979-80 to 1982-83 and for 
the assessment year 1983-84 were completed in 
January 1983 and Seph':mber 1983, respectively . 

T he income-tax assessment records of the assessee 
disclosed th at the assessee himself had returned the 
net annual rental income for his one-third share in 
the property, ranging between R s. 26,653 and 
R s. 83,903, in each of the five assessment years 
1979-80 to 1983-84. But the properly was never 
referred by the dep artment to the valua.t ion cell for 
a'scertaining the market valuation. 

Further, the movable and immovable properties 
belonging .to the family were partitioned between the 
'karta' (assessee) and his son in September and 
October 1980, r espectively. According to the parti
tion deed, ( October 1980) the value of one-third 
share of the assessee in the same property had been 
shown at R s. 5,99,000, as per t he guidelines of the 
State R egistration Department. 

Even adopting the value of the property at 
R s. 5,99,000, as valued by the assessee ia· the parti
tion deed, for the assessment years 1979-80 to 
1.983-84, for which rental income wc.s shown by th e 
assessee in the income-tax assessments . the under 
valuation of property would work out at Rs. 4,49,0_00, 
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io the assessment year 1979-80 and Rs. 4,04,000 in 
each of the assessme nt years 1980-8 1 to 1983-84. 
Thu~, adoption of incorrei::t valuation of property 
resulted io under-assessment of wealth of 
Rs. 20,65,000, with consequent short-levy of t3X of 

Rs. 79,169. 

The Ministry of Finance ha ve accepted the mis

take. 

(d) T he net wealth of an individual, fo r the 
assessment yea rs 1978-79 and 1979-80, included, 
immovable properties. While completing the wealth
tax assessments for these assessment years, on 
14 March 1984, the department ~dopkd the value 
of these immovable properties at Rs. 14,80,550 (in
cluding the value of self-occupied property at 
Rs. 3,35,250). The income-tax assessment of the 
assessce, for the assessment year 198 1-82, completed 
in March 1984 also, disclosed th at the properties 
valued at Rs. 11 ,45,300 (other than self-occupied) 
were sold during the previous year relevant to the 

assessment year 198 1-82, fo r a consideration of 
R s. 22,00,000, which was invested in Rural Develop
ment Bonds. This amount had also been returned 
under movables in the wealth-tax return, for the 
assessment year 1980-8 1. lt would thus be seen 
that the sa le consideration wn-s nearly twice that was 
adopted in the wealth-tax assessments, for the asscss
men_t years 1978-79 and 1979-80. Assuming a re
duction in the market value of the property at ten per 
ce_nt for each of the assessment year from the sale 
value of Rs. 22,00,000, the market value of the pro
per ties as on the valuation date for each of thei 
assessment years 1978-79 and 1979-80 would be 
Rs. 17,82,000 and R s. 19,80,000, rcspectiYely, as 
against Rs. 11 ,45,000 adopted by the depa rtment. 
The incorrect adoption of valuation resulted in under
assessment of we&lth of Rs. 14,71,400, with conse
Quent short-levy of tax of R s. 44,41 8. 

The Minist ry of F inance have accep ted the mistake 
in principle. · 

~ i i) T bc methods generally adorted to estimate the 
~rnrket value of any building are the 'land a'nd build
mg method' and 'income-capita lisMion 1ncthod '. Tt 
had been judicially held (100 JTR 621) that t:1e ' in
com :--capitali~ at ion method' is ideally suited for valua
tion of commercial properties. 

(a) Th.ree indiv~duals wer~ partners in a registered 
fir_m, havmg one-erghth sha.rc ~ach , during the: asse.ss
ment years 1978-79 and 1979-80. The firm's assets, 
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inter alia, included a house pro,peny wh ich \\\as let 
out to the Government .1t a monthly rent of 
Rs. 1,12,340. The book va lu~ of the above house 
property was shown, in the. balance-sheets of the 
fi rm as on March 1978 a nd 1979, a.t Rs. 12,43, 701, 
in each of the year. However, under the ' income
capitalisation method', if the net maintainable rent 
is capitalised by the mu ltiplier of 100/ 9 ( and deduc
tion of 10 per cent a llowed therefrom for jo int 
ownersh ip) the fair market value of the property 
would be R s. 93,44,290. 

While completing the wealth-tax assessments of 
the above three individual'>, for the assessment years 
1978-79 and 1979-80, in July 1982, the assessing 
authori ty took the value of assessees shares in part
nership firm at Rs. 1,55,463, being one-eighth of 
book value of the house property owned by the firm 
instead of R s. 11,68,036, being the value of one
eighlh share of market value of the property of 
Rs. 93,44,290, under the 'income ca.pitalisation 
method'. The incorrect valuation of property thus 
resulted in under-assessment of wealth of 
Rs. 60,75,438, with consequent short-levy of wealth
tax of Rs. 1,12,974. 

The Ministry of Finance have accepted the mistake. 

(b) T hree assessees ( two individuals and one H indu 
undivided family) were owners of separate house pro
perties in a metropolitan city. The properties were 
entirely let out for commercial purposes at an annual 
net rent ra nging between R~ . 26,207 <1nd R s. 42,592. 
The market value of these properties Wi:loS detenuin
cd by the approved valuer, as on 31 :\.1arc'.1 1981, at 
Rs. 1,18,000, Rs. 1,96,475 and R s. 1,90,000, res
pectively, for ea~h of the assessment years l 982-83 
and 1983-84. The same value was returned by the 
assessees and a.ssessed by th e Weal th-tax Officer, 

between October 1982 and February 1984. 

F or valuation of properties let out for commercial 
purposes the proper method wa3 t0 capitalise the net 
rental income. The fair mark..:t · value of the pro
perties on the basis of the capitalisation of the net 
ren tal income, even at the multiplier o[ 100/ 9 would 
be R s. 10, 78,888 and R s. 11,85,52 1, for the assess
ment years 1982-83 and 1983-84, respectively. The 
nOf!-adoption of the appropriate method of valuat ion 
resulted in under-valuation of properties of 
Rs. 12,55,459, with consequen•t short-levy of tax of 
Rs. 26,479. 

Th e comments of Ministry of Finance 0n the para
graph are awa.ited (January 1986). 



-
(iii) Under the Wealth-tax Ac:, 1957, in the case 

of valuation of house proper ty belonging to an 
assessee and exclusively used by him for his resi
dential purposes throughout the period of twelve 
months immediately preceding the valua tion date may 
at the option of the asses.;ee, be taken to be the price 
whlch it would fe tch, if so ld, in the open market on 
the valuation date next following the date on which 
he became the owner uf the house or on the vi'l lua
tion date relevant to the assessment year comme;ncing 
on the 1 April 197 1, whichever valuation da te is 

later. 

(a) In the wealth-tax assessment of an individual, 
for the assessment year 1976-77,_ completed in March 
1981, the value of a house property, on a site mea
suring 16.61 grounds in a metropolitan city, was 

adopted at Rs. 5,73,000, being the value fi xed (June 

1979) by the Commissioner of Income-tax (Appeals), 
for the assessment year L 971 -72 and the same value 
was also adopted for each of the assessment years 
1977-78 to 1979-80. However, the assessee, had 
deducted one-sixth of the annual value of the pro
perty as relating to " busin ess'' , while compu ting the 
income under house prop.!rty under the Inome-tax 
A ct, 196 1, whlch was a lso considered reasonable 
(January 1971 ) by the Appella te Assistant Commis
sioner. Fur ther, the sale value of the aforesaid pro
perty was R s. 24 lakhs as pa the sale deed executed 
in A ugust 1981. 

A s the ho use prope rty was not exclusively used 
for rc>idential purposes and was used fur business 
purpose also, the fai r ma rket value as• on 1 he respec
tive valuation dates was to be adopted for the assess
ment years 1976-77 to 1979-80 instead of Rs. 5,73,000. 
which was too low when compared to the value of 
R s. 24 lakhs sh own in the sale deed . Estim at ing an 
a nnual increase of twenty per cent, based on the sale 
value of R s. 24 lakhs in August 1981. the value of 
thd, house proper ty would be of Rs. 8,88,000. 
R~. I 0.66.000. Rs. 12, 79.000 and R s. J 5.35,000, for 
the :t55C<>s ment years 1976-77 to J 979-?Q, r~s · ~ctivcl y. 

T he resulta'n t total additit)nal demand of wealth-tax 
would be Rs. 1,03,490. 

The M inistry of F inance have accepted the mis take. 

(b) The value of a house property owned by an 
assessee was taken , in the assessment yea'rs 1973-74 
to 1978-79, at its mark~t value on the valuat ion date 
relevant to the assessment year 1971-72. on the basis 
of certificates recorded in the wealth-tax returns of 
the rekvant years to the effect that the said property 
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was being used by him for his residence. The balance 

sheets and income and expenditure accounts fi led with 
t he income-tax returns, however, revealed that the 

assessee was not using tbe building for residence b,t•t 
was running the business of a hotel in the house since 
the assessment year 1973-74 and onwards. As the 

major portion of the house was being used for com

mercial purposes and the .!n tire house was no t used 
exclusively for self-residcnc~ the market \•alue of the 
same on the relevant valuation dates was required to 
be adopted instead of restricting the same to its value 
as on 1 April 1971. The incorrect valuation of the 
house property adopted by the department resulted 
in under-computation of assessee's net wealth hy 
Rs. 23,08,600, with consequent under-charge of tax 
of Rs. 85,9J5. 

T he Ministry of Finance have accepted the mis
take. 

(iv ) An assessce was the owner of certain immov
able properties ( b:1ildings, workshop, p!ot etc.) . The 
assessing officer determined (March 1979) the value 
of these propert ies, for the assessment year 1974-75, 
at R s. 5,08,500. This value was determined after 
adding five per cent increast in the value nf these 
proper ties determined by the Departmental v~l uation 
Officer as on 31 March 1973, for the assessment 
year 1973-7 4. H owever, the value of these proper
ties, for the assessment years 1975-76 to 1977-78, 
was assessed, in March 1981 an<l M arch 1982, lower 
than the valuatiorn adopted for the assessment year 
1974-75, by Rs 1,59,566, R s. l ,'29,516 and 
Rs. 38,000, respectively, without .assigning any 
reasons. Further, immovable properties valued at 
Rs. 80,600 and Rs. 1,51 ,516 and asses-sed in' the 
past years were not returned and assessed in thei 
assessment years 1975-76 and 1977-78, respectively. 

T he assessee had also inves tment of Rs. 1,92,200 
in a com pany, which was not returned a'nd assessed 
in .each of the assessment years 1975·76 to 1977-78 
though, in the earlier and subsequent years, it was 
included in net wealth. T his resulted in total under
a ssessment of wealth by R s. 11,35,79 8, wi th conse
quent shor t-levy of weal th-tax of R s. 94,270, includ
ing addi tional wealth-tax. 

The comments of M inistry of Finance on the p ara
eraph are awai ted (January 1986). 

(v) While computing (March 1984) the net wealth 
r.f a. deceased assessee (individual), for the assessment 
yea rs 1977-78 and 1978-79, the depar tment had iri
correctly taken the value of immovable property at 
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R" i 3,72,874, in each .of the assessment years in
stead of the value of Rs. 25,79,000 determined 
(March 1982) by the .District Valuation Officer as on 
31 M arch 1977 in the we3lth-tax case of one of the 
legal heirs of the deceased asse5see. T his resulted 
in under-assessment of wealth by R s. 24,12,252, 
with consequent short-levy of wealth-tax of R s. 68, 152. 

The Ministry of Finance have accepted the mistake 
in principle. 

(vi) The original assessments, for assessment years 
l 976-77 and 1079-80, in the case of <m assessee were 
set aside by the orders of the Commissioner of 
Wealth-tax. In the revised assessments, coinpleted 
in March 1984, the value ,)f the immovable proper
ties was assessed at Rs. 8,05,500. The value of the 
said properties, for the assessment years 1977-78 and 
1978-79, had, however, been adopted at Rs. 4,85,000. 
After completion of the re-opened assessments, for the 
assessment years 1976-77 and 1979-80, the a·ssess
ments for the intervening periods, i.e. assessment years 
1977-78 and 1978-79, also should have been re
opened on the basis of the higher valuation of the 
immovable properties in ques tion adopted for the 
assessment years 1976-77 and 1979-80. This was, 
however, not done. 

Further, neither the assessee had filed the wealth
tax returns, for the assessment years 1972-73 to 
1974-75, nor bad the department call.ed for them. 
The net wealth as re-assessed (March 1984) for the 
assessment year 197 1-72 was Rs. 3,75,00Q. Since 
the assessee continued to have assessable wealth for 
the prior (assessment year 1971-72) and &i:bsequent 
(assessment year 1975-76 and onwards) periods, he 
was also assessable to wealth-tax for each of the as
sessment years 1972-73 to 1974-75, ::it least on the 
basis of net wealth of Rs. 3,75,000 adopted for the 
assessment year 1971-72. 

For the assessment year 1975-76, the assessee 
had re~urned the value of immovable JJ'rOpC'rties at 
R s. 45,000 and the same value was accepted by the 
assessing authori ty. However, in the reassessments 
for the assessment years 1970-71 and 1971-72 

' comple ted in M arch 
movable propertie~ 

Rs. 3,10,000. 

1984, tbe value nf these im-
was taken and asse'iSed at 

These mistakes resulted in total under-assessment 
of ·wealth of Rs. 20,31 ,000, with consequent under
charge of tax of Rs. 37,340. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986), 
S/11 C&AG /SS-22 
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(vii) The net wealth of an individual and two 
Hindu undivided families, for the assessment year 
1979-80, was determined a t R s. 6,61,363, 
Rs. 7,17,143 and R s. 6,73,382, respecti.vdy. F(lr 
the subsequent assessment year 1980-8 l , the net 
wealth of all the above three assessees was deter
mined (March 1982) at R s. 1,86,700, R s. 2,05,900 
and R s. 1,64,100 and for the assessment year 1981-82 
a t Rs. 2,71,100, R s. 2,71,810 and R s. 2",36,200, 
respectively, as returned by the assessees. A cor
relat ion of the wealth- tax assessments -nade for thr:: 
assessment years 1980-81 and 1981-82 with those of 
the earlier assessment year 1979··80 disclosed the 
under-valuation of assets returned by the assessees . 

The under-valuation of assets was due to the fol
lowing reasons :-

(i) Non-adoption of the value of the building 
as assessed in the assessment year 1979-
80. 

(ii) Non-application of the market rate of jew
ellery prevailing on the relevant valuation 
date. 

(iii ) Incorrect computation of the assessee's in-
terest in the firm. 

(iv) Omission to include amount invested in· a 
company. 

The incorrect valuation of assets and other omis
sions resulted in under-assessment of wealth of 
Rs. 31.71 lak hs, with consequent sh0r t··levy of 
wealth-tax of R s. 44,814. 

The Ministry of Finance have accepr.ed t~ 1e mis
takes. 

B. Share~, debentures etc. 

(i) Under the Wealth-tax Act, 1957, the value 
of any property shall be estinrnted to be the price 
which it would fetch if sold in the open market 
on the valuation d ate. The Central Board of D irect 
Taxes have been emphasising time and again the 
need for proper co-ordination of assessment records 
while making assessments with a view to bring to 
tax cases of evasion of tax. 

In computing the net wealth of an assessee for 
the assessment years 1975-76 to 1978-79, between 
March 1980 and March 1983, the department had 
taken the value of foreign assets, viz., the shares. 
debentures and units, owned by the assessee, at 
their face value. 



From the income-tax assessment records o_f the 
assessee, for the assessment year 198 1-82, it was 
noticed that the assessee had sold some of the for
eign assets in the accounting year 1980-81 (coding 
March 1981) . .In the income-tax return , 1he assessee 
had furnished the face value of the foreign assets 
sold, theiF value as on 1 January 1964 and the sale 
price received thereof in the accounting year 1980-
8 1, for the purposes of calculating the quantl'm of 
capital gains arising out of the sale. From the above 
details it was seen that the face value of the foreign 
assets sold was £ 36,880 and the market value 
thereof was £ 1,05,496, even as far birck as Janu
ary 1964, i.e., nearly three times mor..: than their 
face value. The sale price of £ 2,03,306 :)btained 
in the year 1980-81 was St times more than the 
face value of the foreign assets sold by the assessee. 

Even if the increase of three times in the face 
value of the foreign assets as on 1 January 1964, 
as declared by the assessee himself, is taken into 
account, the assets owned by the assessee were 
under-valued by R s. 1,51,29,500, Rs. 1,25,84,880, 
Rs. 1,42,39,000 and R s. 1,22,27,510, in the assess
ment years 1975-76 to 1978-79, respectively. Thus, 
due to lack of proper co-ordination of the assess
ment reoords pertaining to different direct taxes, 
by the assessing officer, there was under-charge of 
tax of R s. 28,28,640. 

The Ministry of Finance have accepted the mis
take. 

(il) Under the Wealth-tax Rule<;, 1957, the mar
ket value of unquoted equity shares of company is 
to be computed with reference to its balance-sheet 
drawn up on the relevant valuation date and where 

\ there is no such balance-sheet, the balance-sheet 
drawn up on a date immediately preceding the val
uation date and in the absence of both, the bal
ance-sheet drawn up on a date immediately after 
the valuation date. 

Twelve assessees held 13,070 un'quotcd equity 
shares of a private limited company. All the asses
sees as also the company had 31 March each yelh' 
as their valuation date and accounting yeJlr. The 
assessing officer in the assessments of these asses
sees, for the asessmen t year 197 6-77, completed in 
March 1981, determined the market value of these 
shares, as on the valuation date 3 1 March l 976, at 
Rs. 2 ,003.05 per share, with reference to the bal
ance-sheet of the company as on 31 M~rch 1976. 
Similarly, in the assessments of these assessees, for 
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the assessment year 1978-79, determined the mar
r ket value of these shares, as on the valuation date 

31 March 1978, at Rs. 2,246 per share. 

The assessees returned the value of these shares, 
for the assessment year 1977-78, at R s. 833 per 
share, as on the valuation date 31 March 1977. The 
returned value of these shares was adopted by the 
assessing authority in the assessments completed in 
March 1982. There was no income-tax assessment 
of the company for the assessment year 1977-78, 
as it had changed its accounting year from 31 
Mar::h l 976 ending to a later date. The market 
value of its shares as on 31 March 1977 (valuation 
date of the assessees) was not ascenainabk as there 
was no balance-sheet on that date. Jn such circums
tances the assessing officer has to determine the 
market value of the shares on the basis of the bal
ance-sheet drawn up immediately preceding the 
valuation date, viz., Rs. 2,003.05 per share as on 
31 March 1976. Adoption of such a low value as 
Rs. 833 per share was also not justified in view of 
the rising trend of share. value indicated by the 
value of R s. 2,246 per share adopted by the asses
sing officer, for the assessment year 1978-79, 

Taking the difference in value of R s. 1, 170 per 
share between the value of R s. 2,003 per share 
determined with reference to the balance-sheet of 
the company as on 31 March 1976 and the value 
of R s. 833 per share adopted by the ossessmg autho
rity the under-assessment of wealth, for the assess
ment year 1977-78, worked out to Rs. 152.92 lakhs, 
with consequent under-charge of tax of Rs. 5,17,841> 

The Minisfry of Finance have accepted the mis
take. 

( iii ) In the cases of six assessees, three individuals 
and three Hindu undivided fa!l'i lies, holding 
shares in a private limited company, the wealth-tax 
assess men ts, for the assessment years 1977-7 8 to 
1981-82, were completed between March 1983 
and December 1983, adopting the value at Rs. 200 
per share, based on the sale value of the shares by 
one of the individuals to a relative in December 
1977. However, the wealth-tax assessment records 
of another individual (assessed in the same ward), 
holding shares in the same company, revealed that 
the value of the shares, determined by the assessing 
authority on the basis of break-up value, as pres
cribed under the Wealth-tax Rules, was R s. 329.22, 
Rs. 296.57, Rs. 249.60, Rs. 288.96, Rs. 325.85 and 
Rs. 409.38 as on the valuation dates 31 March 
1976, 30 June 1977, 30 June 1978, 30 June 1980, 
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30 June 1981 and 30 June 1982, respectively. The 
omission to adopt the value detennined under the 
wealth-tax Rules in the assessments of the six as
sessees, resulted in under-assessment of wealth of 
Rs. 41,74,500, with consequent short-levy of wealth
tax of Rs. 1,42,520. 

The Ministry of Finance have accepted the mis
take. 

(iv) Under the Wealth-tax Rules, 1957, the break
up value of unquoted equity shares is to be worked 
out without taking into account, reserves by what
ever name called and contingent liabilities, depicted 
on the liability side of the balance sheet of a com

pany. --~ 1 

While computing the net wealth of four individuals, 
for the assessment years 1976-77 to 1980-81, bet
ween Match and October 1981, the value of unquoted 
equity shares of a company under the break-up met
hod was adopted .at Rs. 79.64, Rs. 22.26, Rs. 255.18, 
Rs. 274.45 and Rs. 178.12, respectively, as returned 
by assessees. In arriving at the break-up value of 
the shares for the respective assessment ye-::irs liabili
ties, vjz., excess provision for taxes, gratuity, bonus, 
and advance tax paid were deducted from the value 
of assets alongwith other admissible items shown on 
the liabilities side of the balance sheet of the com
pany for the relevant previous years. Since the pro
visions for taxes, gratuity, bonus, q..c., were in the 
nature of reserves, these items were not to be taken 
into account in d~termining the break-up value of 
equity shares of the company. Excluding these items; 
the market value of each equity share would be 
Rs. 320.36, Rs. 361.98, Rs. 357.24, Rs. 336.72 and 
Rs. 207.59, for the above assessment years, respec
tively (as worked out by the d~partment in the re
vision of the assessments on being pointed out in 
audit). The incorrect valuation of shares, thus res
ulted in under-assessment of wealth of Rs. 37,26,710, 
with consequent short-levy of wealth-tax of 
Rs. 93,714. 

Th~ Ministry of Finance have accepteci the m.is
taJce. 

(v) The net wealth of an individual, for the as
sessment year 1982-83, included value of 5,624 un
quoted equity shares in a private limited company, 
2,812 being bonus shares, a llotted to him by the 
company. The value of the shar_es was returned as 
Rs. 3,93.680 a l Rs. 70 per hare, bas"-0 en yield 
method. While completing the wealth-tax assessment, 
in Febniary 1984, the assessing officer arrived at the 
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value of these shares at Rs. 334 per shclfe by the 
break-up value method as prescril:>ed ~oder the 
Wealth-tax Rules and added back a sum of 
Rs. 7,42,368, representing the difference in value of 
2,812 shares at Rs. 264 per share. The difference in 
the value of the other 2,812 bonus shares of an 
equal amount was, however, omitted to be added 
and assessment completed. The omissions resulted 
in under-assessment of wealth of . Rs. 7,42,368, with 
consequent short-levy of wealth-tax of Rs. 28, 700. 

The Ministry of Finance have accepted the mistake. 

C. Partner's share interest in part11ers/11p firms 

(i) Under the provisions of the Wealth-tax Act, 
1957, where an assessee is a partner in a firm, the 
value of his interest in the net assets of the firm is 
to be included in his net wealth. 

(a.) While completing the wealth-tax assessments 
of three assessees, who were partners ·in two partner
ship fi rms, for the assessment years 1977-78 to 
1983-84, on various dates between March 1982 and 
March 1984, their shares in reserves on accoun t of 
development rebate and investment allowance (shown 
in the balance sheets of the firms), were not in
cluded in their net wealth. T he omission resulted in 
short-levy of tax of Rs. 78,288. 

The Ministry of Finance have accepted the mis
takes. 

(b) A partnership firm disclosed the under-valuation 
of closing stock of Rs. 26,00,000, for the assessment 
year 1974-75. The department, however, assessed 
the under-valuation at Rs. 32,00,000 i:1 January 
1982, which wa's accepted by the firm. Consequent
ly, the net wealth of one of the partners in the firm, 
having 25 per cent share interest in the firm, should 
have been enhanced by Rs. 8,00,000, for the as
sessment year 1974-75 and the subsequent assess
ment years. However, the assessce in his 
wealth-tax returns, for the assessment yens 
1974-75 to 1983-84, returned his share in
terest of Rs. 6,50,000 (25 per cent of Rs. 26,00,000) . 
The department, while completing the assessments 
of these assessment years, in March 1984, added 
back Rs. 6,50,000 (being 25 per cent of the origi
nal disclosed amount of Rs. 26,00,000) as returned by 
the assessee, for the assessment years l <;?4-75 and 
1979-80 to 1983-84 and Rs. 7,40,000, for the as
sessment years 197 5-7 6 to 1978-79. The reason 
advanced for the addi tion of Rs. 7,40,000 was that 
the assessee's share came down t..> 15 per cent from 



the assessment year 1975-76 and onwards. How
ever, the add ition of R s. 7,40,000 was calculated 

by taking 25 per cent of R s. 26 ,00,000, and 15 per 
cent of R s. 6,00,000. Further , no reasons were 
given by the assessing authority for adding back 
again only R s. 6,50,000, for the assessment years 
1979-80 to 1983-84. 

Since the partner's (assessee's) share interest in 
the firm, on the basis of asse5scd under-valuation 
of R s. 32,00,000 of the firm, for the assessment 
year 1974-75. was Rs. 8,00,000 , it should have been 
assessed to wealth-tax, for the assessment years 
1974 .75 to 1983-84, irrespectiv.e of any clwngc in 
assessee's share in the firm, unless the rek vant 
amount was shown to have been spent. Incorrect 
valuation of assessee's share interest in the fi rm 
adopted, resulted in under-assessment of wealth of 
Rs. 11,40,000, with consequent sbort-levv of tax 
of R s. 42,847. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(ii) An assessee was the sole legal heir of the 
properties consisting of bank deposits, shares in 
partnership firm, etc., left by a deceased. As per 
wealth-tax returns, for the assessment years 1977-
78 and 197 8-79, the assessee had returned the 
value of these assets a t R s. 88,294 and R s. 40,286, 
respectively. But while completing the wealth-tax 
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assessments for these assessment years, the Wealth
tax O'ffi:::er adopted the value of these assets at 
Rs. 4 ,51,038, on the ba~i s of balance-sheet fil ed by 
the assessee. However, for the subsequent assess
ment year 1979-80 , the assessee returned the value 
of the above assets at Rs. 33 , 111. The returned 
value was adopted by the Wealth-t:ix Officer in the 
assessment made in October 1983. The adoption of 
incorrect value resulted in under-assessment of 
wealth of R s. 4,17,927 for the assessment year 
1979-80. T his together with mistake in t~x calcu~ 
lation resul ted in· shor t-levy of tax of Rs. 36,502. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

D . Jewellery 

In the wealth-tax assessment of a Hindu undi
vided family ( specified) , for the assessment year 
1979-80, completed in March 1984, the Wealth-tax 
Officer estimated the value of precious stones (in
cluded in the not wealth of the assessee) on the re
levant valuation date, viz., 31. March 1979, at Rs. 8 

lakhs as against Rs. 1,15 ,~2, returned by the 
assessee on the basis of valuation of the asset for 
the ~ssessment year 1968-69. The asscssee had, re
turned the value of the asset at Rs. 1,35 630 for 
the earlier assessment years 1976-77 a~d 1977-78 
and at Rs. J ,15,302 (after sale of asset to the extent 
of Rs. 20,320) for the assessment year ! 978-79 and 
the value returned was accep ted by the <l Ssessing 
officer in the assessments made, in March 1981, 
March 1982 and March 1983, respectively. As the 
value of the asset was increasing steadily from year 
to year and there was no sudden spurt in price only 
in the previous year relevant to the assessment year 
1979-80 , Lhe valuat ions adopted in the assessment 
years 1976-77 to 1978-79 was very low when com
pared to the one adopted in assessmen t year l 979-
80. E ven at a low estimate of the price of. the ' asset 
as R s. 4,00,000, for the ass~ssment year 1976-77 
and Rs. 5,00,000, for each of the two assessment 
years 1977-78 and 1978-79, the total under valua
tion of the asset worked out to R ~ . 14,00,000, in
volving short-levy of tax of R s. 60,400. 

The Ministry of Finance ·while not accepting the 
objection stated (July 1985) that the assessee had 
gone in appeal against the enhan~ed valuation of 
preci ous stones adopted by the · dep:~ rimem. They fur
ther stated that the valuation of p~ecicus stones ii: 
not like valuation of immovable property and the 
Income-tax Officer's action, for the assessment years 
1976-77 to J 978-79, was justified. 

T he value of prcciou~ stoi1es returned by the as
sessee and accepted by the dep:i1t;,1cr. t was on the 
basis of valuation of these assets for the assessment 
year 1968-69. As the market value of gold between 
the years 1968 and 1979 increased steadily fro;n 
year to year it is untenable to maintain that the 
~arket v~lue of precious stones during this period 
drd not increase and there was sudden spurt in 
price only in the assessment year 1979-80. 

4.06 Incorrect comput.ation of net ·wealth 

(i) Under the Wealth-tax Act, 1957, the net 
wealth of an assessee means the aggregate value of 
all assets, wherever located, belonging to the ~ c;sesc;ce 
as reduced by the aggregate value of all admissible 
debts owed by him on the valuation date. 

(a) A debt is a sum of money which is payable 
or will become payable in future by reason of a 
present obligation. The obligation must have accrued 
and must be subsisting. 

The net wealth of two individuals, for the assess
ment years 1977-78 to 1979-80, was arrived at 
after allowing deduction on acwu:1t of estimated 
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land development expenditure of Rs. 15,92, l.33, to 
be incurred which the assessee claimed as liabilities, 
though in fact no such expenditure as claimed was 
incurred by the assessee. The incorrect allowance of 
deduction resulted in short-levy of tax of 
Rs. 1,06,781. 

The Ministry of Finance have accepted the mis
take. 

(b) An assessee was engaged in three different 
activities, namelv a stud farm, a poultry division and 
horse racing !n his agricultural far1n and csta t<:, c1ur
ing the previous year relevant to the assessment year 
1979-80. In addition, the assessee was also having 
personal assets and liabilities. The assessee main
tained separate sets of accounts and balance-sheets 
for each of the above business and personal assets. 
Some of the assets (business/personal) were eligible 
for exemption from· wealth-tax. As per the balJnce
sheets the asscssee owned the taxable :.:issets of 
Rs. 45,67,262 and non-taxable assets of Rs. 31.20,894, 
with correspond ing liabilities of Rs. 16,CiJ ,222 ,1nd 
Rs. 44,19,542, respectively. While filing the return 
of net wealth, for the assessment year 1979-80, the 
assessee aggregated (R s. 76,88,156) the above tax
able and non-taxable assets on the one hand and the 
liabilities (Rs. 60,82,764) on the taxable assets and 
non-taxable assets on thP other in re~pect of a ll the 
activities of the assessee. The total liabilities of 
Rs. 60,82,764 we re apportioned by the assessee in 
the proportion which the total taxable assets 

\ 
(Rs. 45,67,262) be;:ir to the total assets 
(Rs. 76,88,156). On this basis the assessee thus 
claimed a debt of Rs. 36,14.854, ou t 0f the total 
liabilities of R s. 60,82,764, which was allowed by the 
assessing offtccr while completing the c'lsc;essment in 
March 1984. 
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The liabilities incurred on the security of the non
taxable assets would not be entitled to deductions as 
per provisions of the Act. As the liabilities in rela
tion to taxable and non-taxable assets were shown 
by the . _assessee separately, the liabilities of 
Rs. 16,63,222 relating to taxable assets only were 
entitled to deductions. The incorrect method adopt
ed by the department in arriving at the deductible 
debts resulted in under-assessment of wealth of 
Rs. 19,5 1,632, with consequent short-levy of tax of 
Rs. 65 ,997 . . 

The Ministry of Finance have accepted the mis
take. 

(c) It bas been judicially held (110-ITR-305-
April 1977) that unless a sum of money is payable 
by one person to another there can be no debt at 

all. Accordingly, where provision is made in the 
accounts of a_ Hindu undivided family to meet the 
marriage expenses of the daughters of a coparcener, 
such provision cannot be said to be a sum of money 
payable by a joint family to the daughters concerned 
and hence cannot be dcduc~ed in computing the net 
wealth of the family. 

A Hindu undivided (ami ty had set apart Rs. 1,50,000 
as reserve for family arrangement out o[ its net 
w~alth in each of the previous years relevant to the 
assessment years 1973-74 a nd 1974-75 and 
R s. 1,20,000, in each of the previous year re levant 
to the assessment years 1975-76 to 1979-80, for the 
marriage of family daughters and claimed these 
amou nts as deduction from its w~alth. While com
pleting the assessments for these assessment years, 
in March 1983 and M arch 1984, the assessing officer 
incorrectly allowed the aforesaid cl.aim of the assess
ee, though it d id not constitute debt as clari fied by 
the above judicial decision. T he incorrect allowance, 
thus resulted in under-assessment of wealth of 
Rs. 9,00,000, with consequent short-levy ~f tax of 
Rs. 34,416. 

The Ministry of Finance have accepted the mis
take. 

(ii) The wealth-tax assessments of a Hindu undi
vided family, for the assessment years 1973-74 and 
1974-75, were revised , in J anuary .1984,· to give effect 
to appellate orders. While revising the assessment 
orders, for the allowance of outstanding tax liabili
ties, the assessing officer allowed deductions of in
come-tax and wealth-tax lia bili ties Jm~iunting to 
Rs. 18,19,364, in the assessment year 1973-74 and 
R s. 13,96,235 in the assessment year 1974-75, as 
claimed by the assessee. In addition, the assessing 
authority also allowed deductions on account of cur
rent years wealth-tax l iabilities of Rs. 18,52, 777, for 
the assessment year 1973-74 and Rs. 8,46,152, for 
the assessment year 1974-75 . However , the out
standing liabilities of R s. 18,19,364 and Rs. 13,96,235 
as aforesaid included the current years wealth-tax 
liabili ties of Rs. 17,02,185 and R s. G,73,089, for the 
assessment years 1973-74 and 1974-75, r~specti vely. 

As the full current years wealth-tax liabili ties were 
allowed separately as stated above, deductions of 
Rs. 17,02,185 and R s. 6,73,089 included in the out
standing tax liabili ties were i1ot. in order . This result
ed in under-assessment of wealth of Rs. 23,75,2741 

with consequent short-levy of tax of Rs. 1,75,500. 

The Ministry of Finance have accepted the mis
take. 



(ill) Liability to wealth-tax is a d~bt to be allow
ed subject to it not being disputed before appellate 
authorities or not remaining unpaid for more than 
twelve months. 

In the wealth-tax assessments of an assessee, for 
the assessment years 1976-77 and 1977-78, revised 
in January 1984 and the assessment, for the assess
ment year 1978-79, completed in March 1983, pay
ments towards weruth-tax demands, for earlier years 
amounting to Rs. 2,06,991, Rs. 2,47,672 and 
R s. 2,80 ,226 made before the respective \.aluatfon 
dates were wrongly deducted as debts, resulting in 
under-assessment of wealth of Rs. 7,34,889, with con
sequent short-levy of tax of Rs. 33,390. 

TI1e Ministry of Finance have accepted the mis
take in principle. 
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(iv) In the wealth-tax assessment of an individual, 
for the assessment year 1982-83, completed in March 
1984, the assessing authority allowed deduction of 
Rs. 5,54,116 representing tax liability as claimed by 
the assessee. But as per details of adjusted accounts 
fil~d by the assessee in connection with the assessment 
years 1977-78 and 1978-79 and as recorded by the 
assessing authority in the assessment order (January 
1983), for the assessment year 1977-78, the entire 
tax li;tbility was actually adjusted in accounts. and 
no part of the liability remained outstanding beyond 
the assessment year 1978-79. The assessing autho
rity did not also allow the said liability in the sub
sequent assessments for the assessment years 1979-80 
and onwards.. The incorrect allowance of deduction 
thus resulted in under-assessment of wealth of 
Rs. 5 ,54,116, with ·consequent short-levy of tax of 
Rs. 26,386. 

The comments of Ministry of Finance on the para-
graph are awaited (January 1_986). . 

4.07 Incorrect c.x'emptions and deductions 

( i) In the case of an assessee, being a person of 
Indian origin or a citizen of India who was ordina
rily residing in a foreign country and who, on leaving 
such country returns to India with the intention of 
permanently residing therein, the Wealth-tax Act, 
1957, exempts moneys and assets brought by him 
into India and the value of assets acquired by him 
out of such moneys, for a period of seven successive 
assessment years co_rnmencing with the assessment 
year next fQllowing the date on which such pers,on 
returns to India. This exemption was made by the 
Finance Act, 1976, with effect from 1 April 1977. 

The Central Board of Direct Taxes also clarified 
(January 1980) that the above exemption would not 
be applicable to a person who returned to India 
before 1 April 1976. 

(a) An assessee, a citizen of Indian ongm, had 
returned to India in July 1973, after working abroad 
from January 1969, with the intention of permanent
ly residing therein . The assessee received (between 
October 1975 and May 1978) an amount of 
Rs. 6,56,820 ( 81,825 dollars) which was earned 
abroad out of employment there (between July 1969 
and July J 973) after arrival in India. He .fiJed wealth
tax returns, for the assessment years 1981-82 to 
1983-84, in D ecember 1983 and claimed exemption 
in respect of investments which were made out of 
moneys brought by the assessee after his return to 
India, viz., R s. 6,56,820. The exemption was allow
ed by the ass_essing authority treating the assessment 
year 1981-82 as the seventh succeeding · assessment 
year reckoning. from the assessment year 1974-75 
(seventh succeeding assess:ment year from the assess
ment year 1974-75 was 1980-8 1 and not i 981-82). 

As the assessee returned to India in July 1973, 
i.e., before 1 April 1976, the exemption was not 
available to him. Further, the assessee had not filed 
the wealth-tax returns for the assessmen t years 
1974-75 to 1980-81 , in respect of which he was lia
ble to tax due to inapplicability of exemption. No 
action was also taken by the assessi~ oftjcer to call 
for the returns for the assessment years· 1974-75 to 
1980-81. The above mistakes resulted in :ion-levy 
of wealth-tax of R s. 39,249. 

The comments of Ministry of F inance on the para
graph are awaited (January 1986) . 

(b) While completing the wealth-tax assessments 
of three individuals, for the assessment years 1977-78 
to 19 81-82, between November 19 77 and January 
1982, the assessing authority allowed exemptiops of 
Rs. 15,08,542 and $ 53,000 in respect of moneys 
brought by them from foEeign COlU1tries and kept in 
deposits in India. The individuals were permanently 
settled in India and were either pensioners or per
sons who had rendered long service in India and bad 
returned to India after having served abroad tem
porarily for some years . Tbusi, there was no ques
tion of their returning to India with the intention of 
permanently residing in India and the exemption 
allowed was not in order. Thi s resul ted in shor t-levy 
of tax of R s. 26, 154. 

The comments of Ministry of Finance on the oarn
graph are awaited (January 1986). 
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(ii) Under the Wealth-tax Act, 1957, where the 
net wealth of the assessee being a citizen of India, 
includes foreign assets, the assesse~ will be entitled 
to a rebate of wealth-tax calculated at 50 per cent 
of the prescribed ra tes, in the proportion of the 
foreign wealth to the total wealth. 

A Hindu undivided family, had, according to the 
wealth-tax assessments, for the assessment years 
1977-78 and 1978-79, completed in January 1982 
and January 1983, foreign wealth of Rs. 61,92,996 
and Rs. 57,44,615, respectively. The net wealth in 
India for these two assessment years was minus 
figures viz ., (-) Rs. 7,31 ,273 and (-) Rs·. 9,85,,426, 
respectively, as the debt in India exceeded the value 
of assets. The net wealth of Rs. 54,61,723 and 
Rs. 47,59, 189 thus charged to tax for these two 
assessment years was only foreign wealth and there 
was no Indian wealth. The rebate of wealth-tax 
allowable could not, therefore, exceed 50 per cent 
of the chargeable wealth-tax calculated on the net 
wealth of Rs. 54,61 ,723 and Rs. 47,59,189, respec
tively. However, the rebate of wealth-tax allowable 
worked out to Rs. 87,180 and Rs:. 75,100 on the 
net wealth chargeable to tax of Rs. 54,61,723 and 
Rs. 47,59,189, respectively, instead of Rs. 99,080 
and Rs. 90,970, which was incorrectly calculated by 
the department on the total foreign wealth of 
Rs. 61 ,92,996 and Rs. 57,44,615, respectively, for 
the above two assessment years. This resulted in 
under-charge of tax of Rs. 26,838. 

The comments ·of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

4.0 8 Mistakes in apph"1:ation of rat~ of tax/avoid
able mistakes 

A. Mistakes in application of rates of tax 
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(i) From the assessment year 1974-75, the Sche
dule to the Wealth-tax Act, 1957, was amended to 
provide for a higher rate of tax for every Hindu 
undivided family (specified category) having at least 
one member with assessable net wealth exceeding 
rupees one lakh upto the assessment year 1979-80 
and rupees one lakh and fifty thousands from the 
assessment ye·ar 1980-81 and subsequent years. Other 
cases of Hindu undivided family attract tax at lower 
rates. 

In the assessments of ten such Hindu undivided 
families, a.ssessed in seven wards, tax was found to 
have been levied at lower rates instead of at the 
higher rates prescribed for the specified category of 

Hindu undivided family, for the assessment years 
1974-75 to 1983-84, completed between May 1979 
and January 1984. The mistake resulted in aggre
gate short-levy of tax of Rs. 2,09,216. 

The Ministry of Finance have accepted the mis
take in all the ten cases. 

(ii) The Schedule to the Wealth-tax Act, 1957, 
was amended by the Finance (No. 2) Act, 1977 and 
the rates of wealth-tax relevant to the ac;sessment 
year 1977-78 were increased. 

The net wealth of an individual, for the assessment 
year 1977-78, was revised in March 1984, at 
Rs. 54,11,416. While calculating the tax, the assess
ing officer incorrectly applied the lower rates of tax 
applic:able to assessment year earlier to 1977-78 in
stead of the increased rate as amended by the Fin
ance (No. 2) Act, 1977. The correct wealth-tax on 
the assessed net wealth worked ou~ to Rs. 1,61 ,615 
as against Rs. 1,17,785, levied by the department. 
This resulted in short-levy of tax of Rs. 43,830. 

The Ministry of Finance have a~epted the mis
take. 

B. A voidable mistak es 

In computing the net wealth of an assessee, for the 
assessment year 1978 -79, in March 1983, his share 
(Rs.14,71,113) of wealth (in the form of jewellery) 
in the trust, was incorrectly taken at 15170 as re
turned by the assessee instead of the correct share 
(Rs. 22,56,863) at 23170 as adopted in previous 
assessment year 1977-78. The incorrect share adopt
ed resulted in under-assessment of wealth of 
Rs. 7,85,750, with consequent short-levy of tax of 
Rs. 26,578. 

The Ministry of Finance have accepted the mis
take. 

4.09 Non-levy of additional wealth-tax 

Under the Wealth-tax Act, 1957, before its amend
ment by the Finance Act, 1976, where the net wealth 
of an individual or a Hindu undivided fa mily in
cluded buildings or lands (other than business pre
mises ) or any rights therein, situated in an urban 
area additional wealth-tax was leviable on the value 
of such urban assets exceeding the prescribed limits. 

The net wealth of five individuals and four Hindu 
undivided families, for tbe assessment years 1965-66 
to 1976-77. assessed between July 1983 and March 
~ 984, inter alia, included urban immovable proper
ties valued at Rs . 188.47 lakh s on which additional 
wealth-tax was not levied by the department. This 



resulted in under-charge of tax of Rs. 3,25,955 in 
these cases. 

T he Ministry of Finance have accepte~ the unde7-
charge of tax in six cases involving revenue of 
Rs. 2,27,287; their reply to the remaining three cases 
is awai ted (January 1986) . 

4. LU Non-levy/ short-levy 0£ p~nalty 

( i) Under the Wealth-tax Act, 1957, penalty is 
leviable where the assessing offict:r is satisfied that 
an assessee has, without reasonable cause, failed to 
furnish the wealth- tax return within the prescribed 
time. Upto 31 March 1976, the · penalty leviable 
was a sum, equal to one-half per cent of the net 
wealth assessed for every month , during which the 
default continued, as reduced by the amount of 1111-

tial exemption bu t subject to a maximum 0f nn amount 
equal to one hundered per cent oE net weallh assessed . 
The Act was amended with effect from l A}Jril 1976, 
to provide that the penalty should be equal to two per 
cent of the assesses! tax for every month during which 
tbe default continued. As regards cases where the 
default took place · prior to the amendment and 'con
tinued after the amendment, the Central Board ot 
Direct T axes issued instructions (February 1977) 
that such default being a continuous one, the- penalty 
should be imposed for every month during which the 
default continued by applying the unamended provi
sions for the period prior to 1 April 1976 and the 
amended provisions thereafter. However, in April 
1981 , the Supreme Court held that-

(a) the default was not continuous but was a 
single default committed on the last date 
on which the return had to be filed, and 

(b) the penalty should be imposed in accord
ance with the Jaw in force on the date of 
default. 

In view of the judgment. the aforesaid instructiom 
of F ebruary 1977 were withdrawn by the Board in 
October 1981. 

T wo individuals. assessed in the same ward . filed 
their returns of net wealth, for the assessment ye'ar 
1975-76, in March 1979 and Jan uary 1979 jrevised 
return in March 1979, respectively, niuch later than 
the due date (30 June 1975). The periods of delay 
in filing the returns were 44 months and 42 months, 
resp:::ctively. The assessing officer levied penalty of 
Rs. 10,465 and Rs. 14,058, in December 1981 and 
MC' rch 1982. respectively, for delay in fi linl! the 
returns. The penalty of R s. 10,465 levied in one 
case was incorrectly computed bv reference to the 
assessed net wealth for the period from the due date 
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of fili 1.1g of return to 31 March 1976, under the law 
then 111 force and by reference to the assessed ta.1 

from 1 April 197 6 to the date of fi ling the return. 
The penalty of Rs. 14,058 levied in another case 
was incorrectly computed by reference to the assess
ed .tax from 1 April 1976 to the date of filing the 
return. 

On the basis of the principle laid down by the 
Supreme Court in i ts decision of April 198 1, the 
total penalty leviable in both the cases would work 
o~t to R~. 77,385 . The mistakes thus, resulted in 
short-levy C?f penalty of R s. 52,862. 

T he Ministry of F inance have accepted the mis
take. 

( ii ) The Wealth-tax Act, 1957, provides that 
where any tax is payable on the basis of arry return 
after takin~ intp accoun t the amount of tax, if any: 
already paid , the assessce shall be l iabl~ to pay such 
a tax before furnishing the return and the return 
shall be accompanied by proof of payment of such 
tax. If any assessee fai ls to pay the t ~1x or any part 
thereof, the assessing authority may impose a penalty 
calculated at the rate of two per cent of such tax 
remaining unpaid for every month cluri no which the 

"' default continued. The Central Board of Direct 
Taxes clari!jed, in M arch 1974, that in cases where 
penal action is not ini tiated the assessing officerl> 
should properly record the reasons in the order sheet 
or a,.opend a note to the assessment order gi:ving rea
sons thereof. 

A Karta of a specified Hindu undivided family 
filed his return of net wealth at R s. 7,50,300, for 
the assessment year 1976-77, in October 1976. No 
weafth-tax calcula ted on the basis of returned wealth 
was paid by the assessee before filing the retu rn . The 
assessee was required to pay wealth-tax of R s. 25,012 
on his returned wealth. The non-payment of tax 
attracted levy of penalty under the provisions of the 
Act . 

W11ile completing the assessment in March 1981, 
the assessing offie~r neither levied the penalty for 
non-payment of tax before filing the return nor re
cord specific reasons for not levy ing the penalty. 

The Ministry of Finance haye accepted the mis
take and stated ( August 1985) that ;icld ·t:or.al dt'
mancl of Rs. 26,020 has heen raised. 

4.1 1 Miscellaneous 

( i ) Erroneous rectification of mistake 

Under the Wealth-tax Act. 195 7, the Wealth-tax 
O'fficer rnav amend an order of <issessment wit~ 1 a view 
to rectifying any mistake apparent from the record, 
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within fo ur ) cars from the date of order sol~5ht to be 
amended. 

The wealth-tax assessments of an assessee, for the 
assessment years 1971-72 to 19 7 6-77, were completed 
in April 1977. The assessce did not claim any wealth
tax lincome-tax liabilities in •the returns. The income.
tax liability cla imed for the assessment year 1976-77 
was rejected by the department for want of evidence. 
The assessce, h9'wever, filed an application in Decem
ber 1983, claiming income-tax and weal•th-tax liabili
ties of Rs. 18.00,71 6 as outstanding on th·~ valuation 
dates relevant to the said assessment years. The 
Wealth-tax Officer rectified ~he assessments in March 
1984 and g.raoted refund of Rs. 2}8,028. The time
limit for pa'>si n'g rectificatory order had, however, ex
pired in April 1981. The order passed in M.arch 1984 
was, th::refo rc, time-barred. 

F urther, the current year's wealth-tax liability for 
each year wa~. however, allowed in the 8Ssessment 
order of Apri l 1977 and the tax was levied after 
deduction of such liability. There was, therefore, no 
mistake apparent from record. The refund of 
Rs. 2,38,028 granted was thus erroneous. 

The Ministry of Finance have accc!pled thC' mistake. 

(i i) Excess refund 

Tbe wealth-tax assessments of an :i sse~see, for the 
assessment years 1973-74 and 1974-75, were origi
nally completed in March 1974. These assessments 
were set aside in appeal, in December l 980. In pursu
ance to the appellate ord~s, the assessing officer 
authorised a refund of Rs. 1,18,725, in February 1982, 
for both the assessment years without making any 
fresh assessm;:nts. While working out the said refund, 
payments of tax of Rs. 64,527, made in September/ 
October 1979, were •take!1 into account. However, 
while completing the set aside assessments, in March 
1984, the d.:partment incorrectly again allowed the 
credit of Rs. 64,527, in working .out the net demand, 
though the credits had already been given ~d1iJe work
ing out the r~fund of Rs. 1,18,725, in February 1982. 
The double credit allowed, thus, resulted in · under
charge of tax of Rs. 64,527. 

The Ministry of Finance have a~cepted the facts of 
the case . 

(iii) Non-levy of iriterest 

Under the Wealth-tax Act, 1957, an assessee is 
deemed to be in default if the amount specified in the 
notice of demand is not paid wi thin t11irty-five days of 
its service and, for the period of default the assessee 
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is liable to pay simple interest at twelve per cent per 
annum. A::.-ording to executive instructions issue':i, 
in April 1982 the in terest payable would be with 
reference to the due date -rC'ckolled from the original 
demru1d notice and with rcfcreP.ce to the tax finally 
determined in a revision, if any, upto the Jate of issue 
of a certificate to the Tax Recovery Officer. 

( a) The wealth-tl'lx assessments of an individu3! 
for the assessment years 1971-72 to 1974-75, were 
completed on 24 March 1979 and demand of 
Rs. 2.27,908, wac; raised on the same day. Demand 
notice was served on the assessee on 31 March 1979. 
The assessee appealed to the Appellate Assistapt 
Commissioner on the valuation adopte<l hy the assess
ing authority for a house property. . Value of the 
house property of Rs. 8,06,000, for each of the 
assessment years 1971-72 to 1973-74 and 
Rs. 6,40,000, for the assessment year 1974-75, was re
turned by the asscssee. Against the returned value of 
the house property, the assessing authority .issessed the 
value of Rs 12,E7.0JO, for eac!l of the assessm.-!rtt 
yeacs 1971-72 to 1973-74 and Rs. 11,4 1,COO, for the 
assessme:1t y':'~r 1914-75. 

The Appellate Assistant Commissioner directed, in 
November 1980, that the value of the hcuse property 
as returned by the assessee, for the assess.11ent years 
1971 -72 to 1974-75, should be adopted . The 
Appellate Tribunal also upheld (April 1982) !ne 
orders of the Appellate Assistant Commissioner. The 
original assessment, completed in March 1979, were 
revised in January 19 83, to give effect to the 
Appellate Tribunal's order of April 1982 and the total 
demand payable was determined at Rs. 74A'.l3 . The 
assessee paici a sum of Rs. 25,000, on various date~ 
between December 1982 and November 1984. Interest 
for the delay in payment of the demand for the period 
from May 1979, as provided under the Act, was 
however, not charged. The interest payal;Je by th;! 
assessee upto the end of March 1984 worked out to 
Rs. 41 ,~78. 

The Mini~try vf Finance have accepted the misitake. 

(b) The wealth-tax assessments of a Hindu undivi
ded fa mily and nn individual, for the assessment years 
1976-77 to 1981-82, were completed betwt>en March 
1980 an~ December 1982. Notices of demand to pay 
the tax of Rs. 2.26,377 were served on the assessee 
on various dates between April 1980 and December 
1982. Demands of tax of Rs. 1,93,375 were paid by 
the assessees on various dates between April 1981 and 
January 1984, after the prescribed period of payments, 
leaving a balai;ice demand of Rs. 33,002 unpaid by 
the Hindu undivided family as on 31 March 1984. 



For the delay in payments the assessees were liable 1!0 

pay interest of Rs. 43 ,553, which was, however, not 
levied by the department. 

The Ministry of Finance have accepted thl! mistake 
in both ~he cases. 

(iv ) Adoptiqn of incorrect status 

(a) Under the Wealth-tax Act, 1957, wealth-tax 
payable by an individual, who is "not a citizen of 
India" and who is "not resident in India" , in respect 
of any assec;;~mcnt year, computed in accordance "~th 
the rates specified in the Schedule, shall be reduced 
by an amount eq ual to 50 per cent thereof. 

The wealth-tax assessments of an individual, for ithe 
assessment years 1979-80 to 1981-82, w<!re completed, 
in November 1983 and tax was charged at the con
cessional rate of 50 per cent, treating the individual 
as "non-Ind ian ci1tizen" and "non-resident". However, 
though as per the wealth-tax returns filed by the 
assessce ~r the above three assessmet years the in
dividual was "not a citizen of India", her residenti al 
startus was indicated as "not ordinarily resident in 
India." Therefore, the concessional ra te of tax was 
not applicable in this case. This resulted in sl1ort
Jevy of wea lth-tax of Rs. 39,967. 

The Ministry of Finance have accepted the mistake. 

(b) Under .the Wealth-tax Act, 1957, the amount 
standing to the credit of an Hindu undivided family 
(unlike an individual) in any provident fu nd set up by 
the Central Government and notified by it in this 
behalf in tll"Z official gazette, is not exempt. It bas 
been judicially (148 ITR 440) held (March 1983) that 
the marital bond between the husband and wife conti
nued and was not snapped in spite of the maintenance 
share given to his wife. Therefore, the husband and 
wife were assessable as Hindu undivided family i_µ 
resp~ct of the family's property received by the assessee 
on partition. 
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An assessee pa rt1t1oned the assets of his Hindu 
undivided family between himself and bis son, after 
giving a share to his wife for her maintenance. For· 
the assessment years 1977-78 to 1979-80, the assessee 
filed his wealth-tax returns in the status of Hindu 
undivid·ed fa mily. While completing the assessments, 
for 1these assessment years, in March 1984, the Wealth
tax Officer adopted h is status as 'Individual' on the 
ground that the family stood disrupted on account oi 
partition effected amono its members and :..I lotment 
of a share to his wife,, also. 

As in this case the marital bond between the hus
band and wife continued and was not snapped, the 
correct staitus of the assessee would be Hindu undivi
ded family. By treating the assessee as an ind ividual 
instead of Hindu undivided family (in view of abo ve 
judical decision) balances of Rs. 1,39,300, 
Rs. l ,67,646 and Rs. 1,93,300, standing to the credit 
of the assessee, in the public provident fund, in the res
pective three assessment years, were exempted from 
wealth-tax. F urther, though the assessec's wife bad 
taxable wealth, for the assessment :rear 1978-79, the 
departmen t applied lower rates of tax applicable to 
individuzi l instead of th·e higher rates of tax applicable 
to the H .U.F. (specified). 

The incorrect status adopted it.lms, resulted in un
der-assessment of wealth of Rs. 5,00,246, with conse
quent short-levy of tax of Rs. 27,671. 

The Ministry of F inance have accepted the mistake. 

(v) Nv 11-comp/etion of assessments within time· limii 

Under the Wealth-tax Act, 1957, as amended by 
t~e Taxation Laws (Amendment) Act, 1975, no 
assessment for an assessment year commencing before 
J April 1975 shall be made ::ifter four years after 
that date or after one yea{ from the date of fil ing of 
return or a revised return whichever is later . 

An individual filed his wealth-tax returns, for the 
assessment years 1966-67 to 1974-75 , in October 
1974, dedadng bis net wealth as between Rs. 4,771780 
aad Rs. 5.17,540 during these years. The assessments 
for these assessment years were not, however, comple
ted till October 1981 (date of audit) . As the assess
ments were not completed before the expiry of the 
statutory limitation period, on 31 March 1979, wealth 
aggregati ng to Rs. 44,28,920 escaped assessment, 
resulting in loss of revenue of Rs. 28,946. 

The Ministry of Finance have accepted the misitake 
in principle. 

B- GIFT TAX 

4.12 Gift-tax is levied on the aggregate value of all 
gifts made by a person during the relevant previous 
year. All transfers of property which are made with
out adequate consideration in money or money·s worth 
arc also li able to tax unless spccialiy exempted by the 
Gi ft-tax Act, 1958. The Lerm 'property' for the pt:r·· 
pose of the· Act connotes not 0nly tangible movable 
and immovable property including agricultural land 
but also other valuable rights and interests. 

r 



l 

4. 13 In the financial years 1980-81 to 1984-85 
gift-tax receipts vis-a-vis the budget estima tes wefe ar. 
give n below :-

Year 

1980-Sl 

198 1-82 

1982-83 

1983-84 

J984-S5 

Budget 
Es tima tes 

Act uals 

(ln crorcs o f rupees) 

6. 25 6 . 51 

6. 25 7 . 74 

6 .75 7 . 7 1 

8 .50 8 .84 

8. 50 10 .86 

4 .14 Particulars of case~ flnalised, pending assess
ment a nd ar rears of demand are given be low : 

Year Number of Number o f Am :.1rs of 
aS'iCssmenls cases pend- demand 
completed ing assess- pending 
during the ment at co llection 

year the end of at the end 
o f 

(In crores of rupees) 

1980-81 
1981-82 
1932-83 
1983-84 
1984-85 

60,562 
68,964 

74,1 63£ 
82,450 .. " 

83,57i 

38.226 29. 52 
53, 100 31 . 16 

47,74 1£ 21. 90£ 
43,870** 27 . 21 

38, 185 26 .62 

£Figures furnished by Ministry of Finance in March/April 
1984 have been adopted. 

**Figures furnished by Ministry of Finance in Ma rch 1985 
have been adopted. 

4. 15 D uring the test audit of assessment~ made un
der ti.Jc Gift- tax Act, 1958, conducted during .the 
period 1 April 1984 to 31 March 1985, following 
types of mistakes were noticed : 

( i) Uifls escaping assessmr.11t. 

(ii) Non-levy of tax on deemed gifts. 

( iii) Incorrect valuation of gifted properties and 
mistakes in computation of gifts. 

( iv ) Omission to aggregate gifts for purpose of 
calculation u 1 tax. 

( v) Miscellaneous. 

A few important cases illustrating these mistakes 
:m: g:wr. in the 1o!lowing paragraphs : 

4 .1 6 Gifts escaping assessment 

Under the Gift- tax Act, 1958, g ift i~ a transfer by 
onl;! person to another of any ex~ t ing movable or 
imm ovable property made voluntarily and without 
consideration in :noney or money's worth. Further, 
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under the Act ibid the term 'transfer of property' has 
been defined 4o mean any disposition, conveyance, 
assignment, settlement, d c:livery, payment o r other 
alienation of property and includes, inter alia, the 
creation of a trust in a prop erty. 

An individual le f.t India for foreign country, in 
Februa ry 1976, on cmployn;ient, availing himself of 
leave without allowances fo r five yt·ars at home and 
finaUy returned to India in May. 1979. While he was 
abroad a nd after h is return, be made fixed deposits of 
Rs. 3,04,000 in the name of his wife (out of hls ear
nings abro ad), during the period September 1977 to 
November 1979. The income-tax assessment records of 
t he individual, for the assessment year 1980-81, dis
closed that the legal t itle to the money covered by the 
fixed deposits passed to the individual's wife as soon 
as the deposits were made in her n ame and as such 
the deposit had to be treated as gifts during the 

assessment years 1978-79 to 1980-81 and were charge

able to gift-tax. N ei ther the assessee filed any gift-tax 
return nor d id the department initiate any gift-tax 
proceedings. The omission r esulted is non-levy of 
gift- tax of R s. 41 ,250. 

'J;he comments cf Mi11istry of Finance on tile paw
graph are awaited (January 1986). 

4.17 Non-levy of tax on deemed gilts 

Under the Gift-tax Act, 1958, where proper ty i5 
transferred o therwise than for adequa.te considerat ion, 
the amount by which the market value of the property 
at the date of the transfer exceeds the value of the 
consideration, shall be deemed to be a gift made by 
the transferor and is chargeable to gift-tax. The Act 
further provides that the value of the property shall 
be es timated to t·~ the price which it would fetch if 
sold in the open market on the date on which the gift 
was made. 

(i) A trust was created by a deed of settlement 
drawn up on 2 May 1945. Subsequently, a supple
mentary deed was executed on 2 August I 945 . As 
laid down in tbe trust deed, the trustees (assessee) 
had sold the properity mentioned therein to an indivi
dua l in F ebruary 1973, for a considerat ion of Rs. 8 
laklls. 

For the purpose of gift-tax assessment adequacy 
of the consideration had to be judged, with reference 
to the market value of the property. T he market 
value of the property which was sold (Febmary 
1973) ·by the assessee was valued (March 1981) at 
Rs. 76 lakhs by the departmental valuer in connec-



lion with the wealth-tax assessment of the trust for 
the period ending 31 March 1973. The same value 
w~s adopted by the department in the accounting 
year 1973-74 relevant to the ::isst:ssment yt::a r 
1974-75. As the property was transferred for inade
quate consideration, the difference between the mar
ket value of the property on the date of transfer and 
the actual sale corrsideration received, i.e. Rs. 68 
lakhs, should have been treated as deemed gift and 
gift-tax levied. Failure to do so resulled in non-levy 
of gift-tax of Rs. 43,16,355. 

The comments of Ministry 0£ Finance on the para
graph are awaited (January 1986). 

(ii) The partnership deeds of two partnership firms 
disclosed that .five partners had transferred 56,000 
shares in two limited companies held as stock-in-trade 
by them to the two firms on 8 May 1979 and 18 
March 1981 as capital at their book value of Rs. 19.65 
and Rs. 575 per share. However, the market value 
of these shares on the relevant dates of transfer, as 
per closing quotations of the shares of the above com
panies in the Bombay Stock Exchange, was R s. 96 
and Rs. 605 per share, respecti vely. The ciifTerencc 
between the market value on the date o( transfer ::ind 

the value at which the shares were held as stock-in
trade on that date was not, however, treated deemed 
gi.t attracting gift-tax. The omission resulted in 
escapment of gift of R·;. 37,35, 750, with consequent 
.non-levy of gift-bx of Rs. 10,26,805, in Lht! bands of 
the five partners, for the assessment years 1980-8 1 and 
1981-82. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 

(iii) A company purchased (February 1979) 
6,000 shares of another company, a sister concern of 
the assessee, at Rs. 100 per share. The dl!'partment 
did not ascertain the market value of the shares on 
the date of purchase. However. the income-tax a·sscss
ment records of the assessee company revealed that 
due to accumulation of losses, the value of shares of 
the sister concern was almost 'nil', on the date the 
shares were purchased by the asse<;see company. T hus, 
the amount of Rs. 6,00,000 paid by the assessee com
pany to its sister concern was without adequate consi-; 
deration and constituted deemed gift in the hands -of 
the assessee company, which escaped assessment, re
st.lting in short-levy of gift-tax of Rs. 1,36,500. 

The Ministry of Finance have accepted the mis
take. 
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(iv) During the previous years relevant to the ass
essment years 1978-79 to 1~80-8 1 , an iadl\ 1dual and 
three Hindu undivided families sold 5,872 shares held 
by them in a private limited company at Rs. 200 per 
share. In the case of another individual asscssee ass
essed in the same wars.I, however, the value of shares 
held by him in the same company was adopted at 
Rs. 249.60 and Rs. 288.96 per share as on 30 June 
1978 and 30 June 1980, respectively, for the purposes 
of wealth-tax assessm~nts. This value was based on 
the book value of the assets with a deduction of fifleLo 
per cent for non-declaration of dividends as contemp
lated under the Wealth-tax Rules, 1957. 

ln the absence of the market values of the assets, 
even if the value adopted for the wealth-tax purposes, 
disallowing the deduction of 15 p~r cent, had been 
adopted, the value of each share would work out to 
Rs. 293.64 as on 30 June 1978 and Rs. 339.95 as on 
30 June 1980. The difference between the values as 
abov~ and the sale consideration of Rs. 200 per share 
would amount to deemed gift, for the assessment years 
1978-79 to 1980-81. The total amount of deemed 
gift would work to Rs. 6,43,280 and consequent non
levy of gift-tax 9f Rs. 1,18,750. 

The Ministry of Finance have accepted the mis
take. 

(v) The income-tax assessment records of an ass
essee showed that he sold 340 shares of a private 
limitC'd company, on 11 August 1977, for a declared 
consideration of R s. 250 per share which was accep
ted by the department for levy of capital gains tax for 
the assessment year 1978-79. The asse~see had gif
ted 160 shares of the same company on 6 August 
1977 to his grand-daughter. While completing the 
gift-tax assessment, for the assessment year 1978-79, 
in February 19 8~ , the department adopted the value 
of these gifted shares at Rs. 1,979 per share as per 
the break-up value method. Since the shares were 
sold at a declar~ consideration less than the value 
o{ 'Shares adopted in the gift-tax assessment, i.e. , fair 
market value, the difference of Rs. 1, 729 per share of 
340 shares sold constituted deemed gift. No gift-tax 
proceedings were, however, iniliatetl by the cepa.ct
ment. The omission resulted in escapement of tax
able gift of Rs. 5,87,860, with conseqm:m short-lev) 
of tax of Rs. 71,965 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(vi) T he wealth-tax assessment records of an in
c: ividual disclosed that. in April 1977, i.e., during 
the previous year relevant to the assessment year 
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1978-79, he transferred land a-nd building which was 
Jet ou t and a vacant plot of land (valued Rs. 63,500) 
to a firm on consideration of which his capital ac
count in the firm was credited by R s. 1,25,000. Ifie 
n1arket value of the let out land and building on the 
date of transfer to the firm, would work out to 
Rs. 4,26,210, under the ' income capita[i<; ~:tion me
thod'. Thus, the total market value of the above 
immovable properties was Rs. 4,89, 710. The diffe
rence of Rs. 3,64,710 between the fair market value 
and the decl ared consideration for which it was trans
ferred c9nstitutcd deemed gift attracting gift-tax of 
R s. 71 ,427, which was not levied by the department. 

The Ministry of Finance have· contended ( Decem
ber 1985) that the consideration for the: ir:rnsier Jf 
an asset by a partner to a partnership fi rm cannot be 
evaluated at the time of formation of partnersh ip. 
This position is, however, not ma intainable in terms 
of law on ·the subject. 
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(vii) An assessee company sold in January 1976, 
an immovable property consisting of land, bungalow 
anp garden to an individual, for a consideration of 
Rs. 2,00,000. In response to a reference made by the 
Inspecting Assistant Com_missioner of Income-tax 
(Acquisition) , the Departmental Valuatior. Officer 
valued (September 1976) the property ~s on the date 
of sale a t Rs. 7,04,000, which included Rs. 2,45,349 
being the value of improvements stated to have been 
made by the buyer between the date of agreement to 
sell (November 1973) and the actual date of sale 
(January 1976) . The fair market value of the pro
perty, after taking into account the improvements 
made by the buyer himself, would be Rs. 4.58,E51, 
on the date Qf sale. The .difference between the sale 
price (Rs. 2,00,000) and the market value 
(Rs. 4,58,651) constituted deemed gift , attracting gift
tax of Rs. 45,000. However, the department had not 
initiated any gift-tax proceedings. 

The comments of Ministry of Finance 0n the para
graph are awaited (January 1986) . 

(viii) A firm, consisting of a mother and three 
daughters, was dissolved and reconstituted on 6 March 
1980, \vith the re tirement of one daughter and in
duction of husband and wife as partners. The dau
ghter who retired took away one-third share of the 
·land and _buildings of the firm and the new p;-rtners 
brought with them a capital of R s. 11 .51 lakhs into 
the firm. · 

The reconstituted firm was dissolved on 19 May 
1980 ( after about two months of formation; and the 
entire b usiness was taken over by the husband and 

. 
wife, who, were the ex-partners. Under the terms d 
the deed the other partners (mother and tw<? daugh
ters) were given Rs. 40,000 each as their share, while 
the husband and wife took ove{ the immovable pro
perties as well as a liability of Rs. 2.31 lakhs of the 

firm . 

The Wealth-lax. Officer, on 3 1 March 1981, val
ued the immovable properties at Rs. 17.20 lakhs, in 
the bands of the husband and wife as co-owners 
on 'rent capitalisation method'. S ince the property 
fetched the same rent from December 1977, applying 
the same base, the value of the properties would be 
not less than R s. 17.20 lakhs in May 1980. 

Thus, the immovable properties valued at Rs. 17.20 
lakhs were transferred for a consideration of Rs. 13.82 
lakhs (ca pital brought in R s. 11.51 lakhs plus lia
bilities taken over R s. 2.31 lakhs) and accordingly 
the difference of R s. 3.38 lakhs constituted deemed 
gift and was liable to gift-tax of R s. 40,800. 

The comments of Ministry of F inam:e on the para
graph are awaited (January 19£6). 

(ix) An individual converted his hotel business, 
run by him, into partnership firm with his two s0ns 
as partners. The shares of the sons in the firm were 
30 per cent each and the asses:;ee's share was 40 per 
cent. Entire assets and liabilities of tl1e ho el, carried 
on by him, as on 31 March 1974, were thrown into 
the partnership firm. In computing the value of the 
assets over liabilities, the value of the building hous
ing the hqtel was taken at Rs. 5,98,635. Out of this 
net amount ascertained, R s. 14,000 were taken as 
capital contribution by the assessee a nd the balance 
standing to the credit of the assessee was treated as a 
loan by him to the firm. 

In the wealth-tax assessment of the assessee, for the 
assessment year 1974-75, the value of the above 
hotel building, as on 31 March 1974, was taken at 
Rs. 9,78,000. The building was thus under-valued 
by R s. 3,79,365, at the time of -::onvcr!iion of hotel 
business into part,nership firm :is on 3 L March 1974. 

Leaving 40 per cent being the :!~sessee·s share, the 
transfer of th e balance of 60 per cent of Rs. 3,79,365 
(Rs . . 9,78,000 minus Rs. 5,98,635) was without con
sideration and liable to gift-tax. However, neither 
the assessee filed gift- tax return nor did the depar t
rl}ent initiate gift-tax proceedings. This resulted in 
non-levy of gift-tax of R s. 37,155 011 the deemed gift 
of Rs. 2,27,620. 



The Ministry of Finance have contended (Decem
ber 1985) that the consideration for the transfer of 
an asset by a paxtner to a partnership fi rm can not be 
evaluated a l the time of formation of par tnership. 
This position is, however, not maintainable in terms 
Of faw on the subject. 

(x) An assessee heJd 50 per cent and 25 per cent 
shares in two tea estates. The wealth -tax assessment 
of the asscssee, for the assessment year 1979-80, com
pleted in January 1980, inter-alia, iuclu(:ed the values 
of the above shares, which were determined at 
Rs. 3,00,000 and Rs. 1,98,561, respectively. The a,,.s
essee sold these shares to the sister concerns (two tea 
companies), in February 1980, at Rs. 1,20,000 and 
Rs. 1,60,000, respectively. Since the property was 
transferred at a declared consideration less than the 
value determined in the wealth-tax assessments in Jan
uary 1980, the difference of Rs. 2,18,561 (Rs. 3,00,000 
-Rs. ·1.20,000 and Rs. 1,98,561-Rs. 1,60,000) was 
a deemed gift under the Gift- tax Act. No gif t-tax r ro
ceedings were, however, initiated by the depa-rtment. 
The omission resulted in escapement of taxable gift of 
Rs. 2,18,561, with consequent non-levy of gift-tax of 
Rs. 34,890. 

The comments of Ministry of Finance on para
graph arc awaited (January 1986) . 

(xi) Under the Gift-tax Act, 1958, tlJe value of 
transactions such as release, discharge, surrender, for
feiture or abandonment of any debt, contract, an ac
tionable claim or of any interest in property, if not 
bonafide, arc deemed gjft. The Central Board of Direct 
Taxes issued instructions in March 1976 and May 
1977 clari'.'y ing that when a partnership firm is re
constituted either with the same old partners or on re
tirement of some of the partners or on admission of 
new partners or on conversion of a sole proprietorship 
into a: partnership and the profit-sharing ratios· of the 
partners are revised any interest surrendered or relin
quished by one or more of such persons 111 favour of 
others (without adequate consideration in money or 
money's worth) would attract levy of gift-tax. 

(a) A partnership firm had eight par tners, having 
equal share in the profit and loss of the .firm. Out of 
the eight partners, five partners retired from p~u tncr
sbip from l March 1979. As per the Deed of Re
tirement executed in June 1979, the retired partners 
got back their capital balances :is on 28 February 
1979 and abandoned their claims to all assets of the 
firm including land and buildings in favour of the 
remaining three partners. The market value of the 
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land and buildings, on the basis of the valuation 
adopted in the wealth-tax assessment of the partners, 
for the assessment years 1975-76 to 1979-80, worked 
out to Rs. 40,68,625, as on 1 March 1979. The ex
cess of Rs. 39,51,691 on revaluation of the land and 
buildings, over the book value of Rs. l , 16,934, was 
required to be allocated amongst all the fight part
ners. The same not being allocated to th(, reti ring 
partners, the s)1arc-intercst in the fi rm ·.va:> under
valued to the extent of Rs. 24,69,805 (5 l8th . of 
Rs. 39,51,691) and thus surrendered in favour of the 
continuing partners. The amount of Rs. 24,69,805 
thus surrendered constituted deemed gift attracting 
levy of gift-tax. Nei ther the asscssccs filed any return 
of gift-tax nor did the department call for the same. 
The omission resulted in an aggregate non-levy of 
gifl-tax of Rs. 5,18,700. 

The comments of Ministry of Finance l'fJ the para
graph are awaited (Jan uary 1986). 

(b) The wealth-tax assessment records of an indi
vidual revealed that a proprietory business, including 
a hotel building owned by him was converted into a 
partnership firm in the previous year relevan t to the 
assessment year 1976-77. The :.tssessee retained one
tbird share in the new partnership firm , the rcma!n
ing two-third having been given equally to his two 
sons. The departmental valuer estimated the market 
value of the property (hotel building) at Rs. 7,90,800 
as on 31 March 1975. The newly constituted firm 
credited the capital account of the assesscc with a 
sum of Rs. 2,31, 11 2, being one-third share in the 
value of the property. Since the asscs~ee had vested 
the sa id property in himself and his two sons without 
adequate consideration, he was liable t<i g'ft-t1x ou 
the deemed gift of property to the extent of 
Rs. 5,27,000, b-~ing two-third of property's value. The 
department did not, however, initiate any gift-tax 
proceeding. The omission resulted in escapement of 
gift of Rs. 5,27,000, witti consequent non-levy of 
gift-tax of Rs. 1,13,160. 

Whi le not accepting the mistake, Lh~ Ministry of 
Finance have stated (August 1985) that the Wcalth
tax Officer had already gjven an gffice note regardin g 
gift-tax liability on the wealth-tax assessment order 
dated l3 June 1978. However, gift-tax proceedii;igs 
were initiated ~mJy after the omission was pointed out 
in audit in August 1980. 

(c) Certain immovable propertie<; (three buildings 
and a vacant land) , were owned by n firm consisting 
of a mother (10 per cent share) and her three dau
ghters (30 per cen t share each) flS partners. On 6 
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March 1980, one of the daughters retired and she 
took away one-third share of the land and buildings. 
The mother-partner, though entitled to 10 per cent 
share, was not allocated any share in the value of the 
property. The balance-sheet drawn up, as on 6 
March 1980, disclosed that the balance two-third of 
the property was valued at Rs. 13.50 lakhs and the 
amount credited to the accounts of the two daugh
ters-partners. The relinquishment of the mother
partner in favour of the two daughters constituted 
a gift. 

The Wealth-tax Officer had adopted the value of 
the two-third share of the immovable properties on 
'rent capitalisation method', as on 31 March 1981, at 
Rs. 17.20 lakhs and as th~rc was no change in rentals 
of the properties from December 1977 and if the 
same basis of valuation was adopted the value of the 
whole properties would be R s. 25.80 lakbs as on 6 
March 1980. Accordingly, the mother-partner's 
share of 10 per cent foregone would be Rs. 2.58 lakhs 
attracting gift-tax of Rs. 44.750 

The comments of Min istry of F inance on the para
graph are awaited (January 1986) . 
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(d) A firm was re-constituted during the previous 
year relevant to the assessment year 1977-78. Two 
out-going partners one major and otlier minor had 
surrendered their entire 54 per cent share interest 
and the three other continuing partners gave up two 
per cent each of their respective_ share interest in 
favou r of other partners. As a consequence the ex
isting partners concerned, who had given up their 
two per cent shares in favour of the other partners, 
had not received any consideration for surrendering 
their shares. Likewise the reti ring partners have 
P.artly foregone the value of their share interest in the 
firm in favour of the continuing partners of the fi rm 
by receiving only their capital contribution, i.e., in
adequate consid_eration. The value of share interest 
thus surrendered by the five partners, attracted levy of 
gift-lax. Neither the assessees fi led any return of gift 
nor did the department call for the same. 

On this under-assessment being pointed out in 
aud it (April 1982), the department stated (November 
1983) that gift-tax assessments in respect of four 
partners have been completed (October 1983) and 
additional demand of Rs. 30,244 raised. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986) . 

4. l 8 Incorrect valuation of gifted properties and mis
takes in computation of gifts 

(i) Under the gift-tax Act, 1958, the value of any 
property, other than cash, transferred by way of gift 
shall be the price which it would fetch if sold in the 
open ma~ket on the date o n which the gift was made. 
Gifts made by any person to any institution estab
lished for a charitable purpose are exempt from gift
tax if donations made to such institution qualify fo r 
deduction under the Income-tax Act, 1961. 

(a) An assessee gifted 1,662 and 400 unquoted 
equity shares of two public limited companies to three 
charitable institutions on 31 March 1982, relevant to 
the assessment year 1982-83. However, one of the 
above institution had not obtained the certifica te of 
exemption from the Commissioner of Income-tax and 
the donation th us made did not · q ualify for deduc
tion under the Income-tax Act, 1961 and was liable 
to gift-tax. 

F urther, the value of the shares was returned by 
the assessee at_ their face value of Rs. 100 per share 
instead of at their market value. The value of shares 
as returned by the assessee was accepted by the Gift
tax Officer in the assessment made in D ecember 1983. 

In the wealth-tax return, for the assessment year 
1981-82, the assessee bad shown the value of these 
shares of the above two companies at Rs. 279.92 and · 
Rs. 154.32 per share, respectively. Even if the vc.lue 
of the shares as adopted for wealth-tax assessment 
was taken as the market value on the date of gift , 
in the absence of mat ket value particulars, the under
assessment of gift would work out to Rs. 3,20,755. 

The above mistake resulted in aggregate short-levy 
of gift-tax of Rs. 73,895. 

The comments of Ministry of Finance oc the para
graph ru:e awaited (January 1986) . 

(b) In August 1981 ( relevant to the assessment 
year 1982-83) , an assessee gifted a house property 
owned by her in a metropolitan city. The depart
ment while completing the gift-tax assessment, in 
June 1983 , adopted the value of the gifted house 
property at Rs. 2,25,000, as mentioned in the deed 
of gift. But the value of the said property was de
termined at Rs. 3,20,000, in July 1976, by the Ap
pellate Assistant Commissioner, for the assessment 
year 1973-74 and the same value was adopted in the 
assessee's wealth-tax assessments upto the assessment 



year 1981-82. The wealth-tax assessment for the as
sessment year 1981-82 was compi~ted in May 1983. 
The omission to adopt the value of Rs. 3,20,000, 
resulted in under-assessment of gift of Rs. 95,000, 
with consequent short-levy of tax of Rs. 23, 750, for 
the assessment year 1982-83. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(ii) The provisions of the Gift_-tax Act, 1958, are 
pari-materia with those of Estate Duty Act, 1953, 
in regard to the valuatiQn of unquoted equity shares. 
Thus, the instructions issued by the Cenlral Board of 
Direct Taxes under the Estate Duty Act for valua
tion of shares, are equally applicable to cases under 
the Gift-tax Act. Under the Estate Duty Act the 
Board has issued instructions in M ay and J uly 1965 
that the value of unquoted equity shares should be 
determined on the basis of market value and not the 
book value of assets of the company. The Board re
iterated their instructions of May and July 1965 in 
October 1974 and May 1975. 

The provisions relating to the valuation of shares 
under the Wealth-tax Act, 1957 and the Rules made 
thereunaer are not applicable to valuation under the 
Gift-tax Act. 

An assessee gifted 35,000 equity shares of a pri
vate limited company to another private limited com
pany in the previous year relevant to fue assessment 
year 1979-80. The assessee had worked out the 
value of the above shares at R s. 15.34 per share. The 
computaµon of the value of the shares made in 
June 1978 revealed that for atTiving at the break-up 
value of ~s. 15.34 per share a deduction of 15 per 
cent had been claimed by the :issessee. The depart
ment had also accepted the discounted value of 
R s. 15.34 per share for assessment purposes. How
ever, the value of each share before the above deduc
tion worked out to Rs. 18.05 per share. 

The discounted value of R s. 15.34 per share was 
worked out on tbe basis of Wealth-tax Rules, 1957. 
As the Wealth-tax Rules are not applicable for gift
tax purposes, the deduction of 15 per cent resulted in 
incorrect adoption of the value of shares of Rs. 94,850, 
·with consequent short-levy of gift-tax. of R s. 28,455 . 

The comments of Ministry of Finance on the 
paragraph are awai ted (January 1986) 

( iii) In the case of an assescee, the gift-tax assess
ment. for the assessment year 1973-74, was made 
in March 1979, determining t'he taxable gift as 
R s. 1,93,714. While bringing esc'aped gift to tax, 
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in February 1984, by making additions to the gift 
already taxed, the Gift-tax Officer incorrectly took 
rhe gift already taxed as Rs. 97,300 (which related 
to the assessment year 1974-75) instead oJ 
Rs. 1,93,7 14. The mistake resulted in under-assess
ment of gift of Rs. 96,414. with con;equent short
levy of gift-tax of Rs. 28,923. 

The Ministry of Finance have accepred the mis
take. 

4.19 Omission to aggregate gifts for purpose of 
calculation of tax 

Under the Gift-tax Act, 1958, as amended by the 
Taxation Laws (Amendment) Acr, 1975, with effect 
from 1 April 1976, taxable gifts made by an assessee 
in a previous year are to be charged to tax after ag
gregating them with the taxable gifts, if any, made 
during the 'preceding four previous years' (excluding 
gifts made before 1 June 1973) at the rates of tax 
for the assessment year in hand. From the gift-tax 
so computed, gift-tax on the t'axable gifts of the pre
ceding four years reckoned at the same rate will be 
deducted and the balance would represent the {!ift
tax payable for the year. 

While completing the wealth-tax assessments ot 
three individuals, for the assessment year 1979-80, 
in a ward, in February 1984, the gifts of R s. 50,000 
made by each of them during the previous four years 
were n<_?t aggregated for rate purpose. This resulted 
in short-levy of gift-tax of Rs. 27,750. 

The Minist'ry of Financ~ have acceoted the mis
talce. 

4 .20 Miscellaneous 

(i) Omission to make gift-tax assessments 

Under the Gift-tax Act, 1958, gift-tax assessments 
from the assessment year 1975-76 shall be complet:ed 
within four years from the end of the relevant assess
ment year in which the gift is first asscssablc or one 
year from the date of filing of a re turn or a revised 
return, whichever is later. 

An individual filed his gift-tax return, f01: the asse
ssment years 1976-77 and 1977-78, in October 1976 
and December 1977, returning total gift of Rs. 95,000 
and Rs. 1,00,000, respectively. The department 
failed t'o make gift-tax assessments by 31 March 1981 
and ~ l March 1982, as stipulated in the Act. This 
resulted in loss of revenue of R s. 44,532, as remedial 
action is time-barred. 

The Ministry of Finance have accepted the omis
sion. 
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(ii) Delay in completing gift-tax assessments 

An individual made remittances fro~ abroad to 
. his spouse who constructed a house valued at 
Rs. 1,52,000 and made investments for Rs. 1,74,000 
during the previous years relevant to the assessment 
years 1974-75 and 1975-76, respectively. The de
partment issued notices tb the individual, in Septem
ber 1979, calling for the returns and a reply was 
received from the individual in November 1979. 
Though notices were issued as early as in November 
1982, fixing the date of hearing as 19 November 1982, 
no follow up action was taken by the department t'o 
comple.te the assessments till the date of audit (Feb
ruary 1984). 

On this being pointed out:, the Ministry stated in 
reply in July 1985 that the delay had not led to any 
loss of revenue and that the assessments were made 
in March 1984, raising a demand of tax of 
Rs. 36,350. 

C- ESTATE DUTY 

4.21 (a) The Estate Duty Act, 1953, imposes in 
the case of every person dying after 15 October 1953, 
levy of estate duty at prescribed rates upon the princi
pal value of the estate as defined in the Act and which 
pa·sses on death. 

The levy of estate duty bas ceased to apply in 
relation to properties on deaths occurring on or after 
16 March 1985, by virtue of the Estate Duty 
(Amendment) Act, 1985. · 

(b) Receipts under the estate Juty in the financial . 
years 1980-81 to 1984-85 as compared with the 
Budget Estimat~s of these years, are as under : 

Year 

1980-81 

1981-82 

1982-83 

1983-84 

1984-85 

•Provisional. 

S/11 C&AG/85-24 

Budget Actuals 
Estimates 

(Jn crores of rupees) 

13.00 

15.00 

17 .00 

19 .00 

20.00 

16 .23 

20 .31 

20. 38 

26.46 
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4.22 Partticulars of cases finalised, pending assess-
ment and arrears of demand are given befow :-

Number of No. of 
assessments cases pend-
completed ing assess-
during the meat 
year 

1980-81 ~ 32,428 35,862 

1981-82 35,257 36,581 

1982-83 38,483 35,561 *• 

1983-84 37,688° 34,477 

1984-85 36,856••• 34,399 

••Final figures revised by Ministry of Financl!. 

•••under verification by Ministry of Finance. 

Arrears of 
demand 
pending 
collection 
(In crores 
of rupees) 

27 . 65 

30 .73 

34 .31*" 

34.45 

41.12 

4.23 Under the Estate Duty Act 1953, no time
limit has been prescribed for t:he completion of asse
ssment and re-assessment proceedings for the levy 
of estate duty. A case of inordinate delay in making 
a re-assessment involving considerable revenues is 
stated below :-

Under tbe Estate Duty Act where the Estate Duty 
Officer bas ' reason to believe that by reason of the 
omission or failure on the part of the person account~ 
able to submit an acount of the estate of the deceased 
or to disclose fu lly and truly all material facts 
necessary for assessment, any property chargeable to 
estate duty has escaped assessment, he may require 
the person accountable to submit an account and 
make a reassessment. Similarly, if the E state Duty 
Officer has, in consequence of any information in his 
possession , reason to believe notwithstanding that 
there has not been such omission or failure of the 
assessee that any property chargeable to estate duty 
has escaped assessment, he can make a re-assesspient 
after requiring the person accountable to submit an 
account . The Estate iDuty Act also provides that in 
cases of such re-assessment, no proc.eedings shall beo 
commenced after the expiration of three years from 
the date of assessment. T he Jaw does not, however, 
provide a time-limit for t'he completion of assess
ments. 

In paragraph 105 of the Report of the Comptroller 
& Auditor General of India, Union Government 
(Civil) Revenue Receipts; Volume II; for the year 
1975-76, a case of Estate Duty assess.ment of ex-ruler 
of a former princely State who expired in February 



1967, bad been reported. The accountable_ person 
filed a return in September 196 7, declanng the 
principal value of the estate of the deceased at 
Rs. I.73 crores. The final assessment was made in 
January 1973, determinig the value of the estate at 
Rs. 3.69 crores involving estate duty of Rs. 3.03 
crores after making an addition of Rs. 1 .96 crores to 
the value returned . The net principal value was, as 
a result of appellate decisions, reduced to 
Rs. 3,07,45,721 and the amount of revised demand 
stood ar Rs. 2,51 ,05,862, out of which an amount 
of Rs. 42, 17 ,446 is .-yet to be paid. 

In January 1975, the D epartment issued a notice 
for re-assessment of the estate that escaped assess
ment. In !February 1975, ' rbe Estate Duty Officer 
informed the legal representative that the re-assess
ment was necessitated to bring to charge the value 
of a palace owned by the ex-ruler. Between 1975 
and July 1980, no further effective action was taken 
in the matter. In July 1980 and December 1980, 
the Department reminded the legal representative for 
furnishing t"he revised return. In December 1980, 
the legal representative requested for a week's time 
to furnish the particulars required by the Dcpartme Oi.. 
Thereafter, the matt'er was not further pursued, and 
a notice calling for details was issued to the legal 
representative in January 1985, viz., ten years after 
issue of notice for re-assessment. In the said par.a, 
a major item of short-levy of duty of R'5. 2.87 crores 
due to omission to include in the as~essment made 
in January 1973, the value of properties settled on 
trusts which was subject to his power of disposition 
and which passed on bis death, was poinred out. In 
January 1981, the Law Ministry, :liter discussions 
with the Ministry of Finance and Audit, upheld the 
validity of the audit objection . Further action to 
raise the additional demand is yet to be taken. Also 
in the same para, a number of audit objections point
ing out: short-levy of considerable amount of duty 
had been mentioned. 

T hough 19 years have clape<l after the dea th of 
the deceased and more than 1 O year~ after the vari
ous omissions involving considerable revenue were 
pointed out to the Department by Audjr, action re
mains to be taken to complete the re-assessment to 
bring the value of the palace to duty and also to 
rectify the mistakes poin ti.~d out in a'Udit. The DL·
partment has again intimated to Audit in June 1985. 
that· the reopened assessment proceedings are under 
process and that the proceedings would be completed 
in about 3 to 4 months' time. The TlOn-prescription 
of a time-limit for the completion of re-assessmenr 
in the Estate Duty Act bas led to this delav in m:tk
ing~the re-assessment. 
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. The Ministry of Finance have accept'ed tl1e delay, 
and stated that there had been defay on account of 
various facts including non-eoopcration and non
compliance on the part of the accountable person 
and the Attorney to file either the statement of 
accounts or other information relevant for assessment 
proceedings. 

4.24 During the test audit of assessments made 
under the Estate Dut'y Act, 1953, conducted during 
the period from 1 A;:ori l, 1983 to 31 March. 1984. the 
following types of mistakes resulting in under-assess
ment of duty were noticed :-

(i) Incorrect comput ation of principa l va lue of 
estate ; 

(a) lack of correlation among~t various asse
ssment records ; and 

(b) incorrect computation or under valuation 
of the principal value of estate. 

( ii) Estates escaping assessment. 

( iii) lnCDrrect valuation of assets; 

(a) unquoted equity shares·; and 

(b) immovable properties. 

(iv) lncorrect grant of reliefs/ deductions 

(v) Non-levy of penalty. 

( vi) Miscellaneoas. 

A few instances of these mistakes are given in the 
following paragraphs : 

4.25 Incorrect computation of principal value of csfatc 

(A) Lack nf correlation amongst 11ario11s m:~es~

ment records 

1be matter regarding the necessity of correlation 
of assessments made under various direct taxes has 
been consistently stressed upon, and the need for 
maintaining a proper correlation amongst the various 
assessment records has been emphasized by the Public 
Accounts Committee (10 1 st Report : Seventh Lok 
Sabha : 1981-82), as also by the Central Board of 
Direct Taxes vide their ins truction; issued in Novern
her, 1973 and April 19 79 , with a view to preven ting 
cases of evasion of estate duty. Non-observance of 
these instructions in the following eases resulted in 

r 
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incorrect computation_ of p rincipal value of esrates 
and under-charge of duty. 

(i) A person who died in July 1968, held 1,19,633 
shares of R s. 10 each in a company where he was 
the chairman. The company took a loan of 
R s. 1,00,14, 145 from th·;::- Industrial Finance Corpo
ration of India on the collateral security of its assets. 
The deceased as t'he chairman of the company, and 
another person who war. the managing director of it, 
stood as guarantors in resp~ct of the loan from the 
Finance Corporation. In terms of the "guarantee 
agreement" in February 1967, the deceased would 
not pledge, charge or otherwise encumber or dispose 
of his share-holding in the company during the cur
rency of the loan agreement without prior cons~nt 

an<il approval of the Finance Corporation. 

While making the estat'e duty assessment in July, 
1983, the assessing officer erroneously observed that 
the deceased, who was one of ~h~ guarantors, pl-edg
ed the shares held by him in the company as colla
teral security and thus created a charge on t'hose 
shares. T he assessing officer, therefore, concluded 
that the tit le of the deceased in those shares was de
fective and accordingly took them at " nil" value in 
the assessment of the esrate. It was, however, ub
served . in audit (January, 1985) that the shares were 
quoted in the stock exchange and were valued by 
the accountable person in the first csrate duty return 
at Rs. 5 per share as 'per market quotation on the 
date of death. The accountable person, however, 
revised the value at R s. 4 per share in the second 
estate duty retur~ . The Finance Corpora!ion in a 
categorical reply to the company stated in February 
1973, that t'he shares held by the deceased in the 
company were neither charged nor pledged as colla
teral security to the Corporation. Further , in the 
Wealth-tax assessment of the deceased for the assess
men t year 1968-69 (assessment completed in 
November, 1978) an d also for t he subsequent year 
( assessment completed in M arch, 1979), the value ot 
those shares was taken at Rs. 5 per share. T he 
omission to correlate the wealth-tax assessment records 
resulted in incorrect exclusion of the value of the 
shares by the assessing officer from the estate of the 
deceased leading t o under-statement of the value of 
the estate by R s. 5,98, 165 and under-charge of duty 
of R s. 5,08,440. 

The final comments of M inistry of Finance on the 
paragraph are awaited (January 1986) . 

(ii) E state duty assessments in respect of two per
sons (who died in November, 1973 ·and July, 1974 
resp ectively) were completed in February, 19R4 and 
S/11 C&AG/8S- 2S 
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November. 1983 without correlating those with the 
respective weal th-tax assessment records. Conse
quently, the following facts were left out in the estate 
duty assessments : 

(a) in the case of the first deceased person (died 
in Novemb-er 1973), a sum of Rs. 4,93,479 represen
ting the _value of eight items of immovable property
although diselosed in his wealth-tax assessments, was 
omitteg to be included m the computation of the 
estat'e; and 

(b) in tbe case of other one (died i-n July 1974), 
tbe value of four items of immovable proper ty ( in
cluding excess liabi li ty allowed ) actopted for purposes 

of estate duty assessment, was less by Rs. 6,41,707 
as compared to the value adopt'ed in his wealth-tax 
assessment. 

T hus, the om ission to correlate the wealth-tax 
assessment records at the time of estat\~ duty asse~s
ments resulted in short computation of their estates 
by a toral of R s. 11,35,186 leading to a short-kvy 

. of duty of Rs. 2,82,097. 

T he comments of M inistry of F inance on the 
paragraph are awaited (January 1986). 

( iii) In the estate duty assessment completed in 
July, J 983, in respect of the estate of a person who 
died in July 1968, the assessing officer took the value 
of the immovable property at Rs. 98,304, as return
ed by the accountable person although the value of 
the entire afore· aid property was taken a t Rs. 4 lakhs 
in the wealth-tax asse~sments of th:o: deceased for 
the assessment years 1957-58 to 1968-69. 

The omission to correlate the wealth-tax assess
m:o:nt' records at the time of estate duty assessment 
resulted in under-valuation · of est.ate by R s. 3,01,696 
with consequent short-levy of duty for Rs. 2,56,442. 

The final comments of Ministry of F inance on the 
paragraph are awaited (January 1986). 

(iv) While completing the wealth-tax assessment of 
an assessee for the assessment year 1977-78 in M arch 
1982, the Weal th T.:ix Offi cer had information that 
the assessee expired in Apr il, 1978. The Wealth T ax 
Officer did not. however, pass on the information to 
the A ssistant Controller of Estate Duty. N o proceed
ings were initiated under the E state Duty Act and 

such proceedings became time-barred by April, 1983. 
T he omission of the Wealth T ax Officer to communi
cate the information about the death of the assessee 
bad resulted in a Joss of revenue of Rs. 42, 708. 

T he Ministry of F inance have accepted the mistake. 



(v) T he gift tax re~ords of an assessee showed that 
the assessee died in September 1978, and that a 
gift of rupees one lakh was made by him within two 
years prior to his death. Neither the fact of death 
nor the disposition by way of gift was passed on to 
the Estate Duty Officer. 

On the omission being pointed out by audit in 
April/May 1982, the department intimated (May 
1984) that the acountable person filed a return on 
1 January 1983 including tLerein the value of gift 
made in June, 1978, and the assessment was made in 
February, 1983 on a net principal value of 
Rs. 4,08,588 raising a demand of Rs. 38,217. The 
department contended that the Estate tDuty Accounts 
were filed voluntari ly though after audit had pointed 
out the omission. and hence it could not be said that 
the assessment was made at the instance of audit. 

The fact remains that there was no attempt to 
uti lise the information available in the assessment . re
cords for over a period of three years with. a view to 
preventing escapement of d.uty from levy. 

The Ministry of F inance have accepted the mistake 
m principle. · 

( 13) Incorrect computat ion of the principal vali.re 
of estate 

A few cases where the principal value of the estate 
was incorrectly computed are given below : 

(i) Under the provisions of the Estate Duty Act, 
1953, gifts made within two years of death of the de
ceased are includible in the estate of the deceased. In 
the case of gifts to charitable inst itutions, only gifts 
made within six months of the death are includible. 
[n respect of incomes accruing on the property gifted, 
the Act provides that the estate of the deceased shall 
include all income accrued upon property included 
therein down to and outstanding a t the date of death 
of the deceased. It has been held by the Kerala, Bom
bay, Madhya Pradesh, Gujarat, Delhi and Allahabad 
High Courts that income accruing on the property 
gifted will include ·such income that arises naturally 
without the intervention of donee. 

In the oase of a deceased who died in May, 1980, 
the estate induded 225 shares of a private limited 
company which were gifted by the deceased in May, 
1979. The records showed that the company had 
issued bonus · shares in the ratio of 1 : 1 (i.e. for every 
ordinary share held. one bonus share) on its own 
volition without any intervention by the donee. Under 
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the law, the value of bonus shares was also includible 
in the estate. Omis·ion to do so resulted in under 
assessment of estate by Rs. 2,49,750 involving short
lcvy of estate duty of Rs. 68,889. 

The comments of Ministry of Finance on the para
graph arc awaited (January 1986). 

(ii) A "will" executed by a testator is to be pro
bated, i.e., it has to be officially proved as authentic 
or genuine as regards the value of personal pruperty 
of the deceased testatpr and succession to sucb pro
perty in a court. The probate ind icates ti1e particulars 
of the properties and the value thereof together with 
the Court fees paid therefor. 

In the estate duty assessment (i'Vlarch, 1983) of a 
deceased (died in· March, 1966)-while computing 
the principal value of the estate, the val ue of compen
sation for land, accrued rent and jewellery taken to

gether was taken at Rs. 88,170 instead of at 
Rs. 3,74,538 as shown in the probate i~.sued by the 
Court. 

The aforesaid u~der-valuation resulted in an aggre
gate ~hart-assessment of estate by Rs. 2,86,368 with 
consequent duty effect of Rs. 63 ,015. 

While accepting the mistake, Ministry of Finance 
have informed that the additional demand of Rs. 
63,015 had been raised. 

( iii) Under the Estate Duty Act, 1953, for the 
purpose of imposing estate duty on the estate of the. 
deceased, the total value of the properties valuing each 
of them separately may first be determined, and there~ 
after, the properties-to the exent to which the 
exemption i <> to be given, will, have to be taken out 
and the aggregate of the remaining should l?e divided 
as if at the time of death of the deceased, there was 
a notional partition a'lld the share that would have 
fallen to the deceased determined, and the share so 

determined will be the share on which duty i~ to be 
levied under the Act. If the deceased left behind lin
eal descendants, the extent of the shares of such Jineal 
descendants has to be aggregated to the share of the 
deceased in the property and the rate applicable to 
such aggregate value of the estate will have to be taken 
into account. 

The estate of a deceased (died in Febrnary. 1979) 
comprised of his free estate and also four ninth share . 
( 4/9th -share) in the H.U:F. prcperty consisting of both 
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movable and inuµo vuble. In the estate duty assess
ment (completed on 30-4-1983) the value of 
immovable property to the extent of Rs. 1,57,760 

representing deceased's four-ninth share in the H.U .F . 
property as wen as an equal amount represent ing the 
lineal discendant's share was not included in the 
principal value. This mistake resulted in a short levy 

of estate duty to the extent of Rs. 51 ,156. 

Al though the case was checked by the special l nter
nal Audit Piarty, the mistake was not pointed out. On 
being pointed out in aud it, the aforesaid m istake was 
accepted by the Ministry of Fi nance and the assess
ment rectified (No vember l 985) ra ising the additional 
demand . 

(iv) Under the Urban Land (Ceiling and Regula
tion) Act, ! 976, the competent authority issues a 
Gazette Notificat ion giving the. particulars n( the 
vacarrt land held by a person in excess. of the ceiling 
limit and stating that such vaoant land is to be ac
quired by the concerned State Government and the 
claim of all persons inte re~.ted in such vacant land 

·might be made to h im. At any time after the publica
tion of the notification, the competent au tho rity may 
by another gazette notification declare that from a 
specified date the excess vaciant land shall be deemed 
to have been acquired by the State Government. The 
Act prohibits transfer by way of sale, mortgage, gift , 

lease or otherwise of the excess. land during the period 
commencing from the date of publication of the fi rst 
gazette notification and ending with the <late of declara
tion through the second notification. The Estate Duty 
Act, 1953 contemplates payment of Estate Duty on 
the principal value of the property passing on the 
death of a deceased and the value of any property is 
the price which it would fetch if sold in the open 
market at the time of the deceascd's death. 

In the Estate Duty assessment made in January 
1984, of a person who died in August 1978, a house 
site measuring 14.6 grounds in metropolitan city was 

valued a t Rs. 25,000 per grotind for 6.9 grounds and 
at Rs. 2,400 per ground for the balance 7.7 grounds 

on the basis of the report of the registered valuer . The 
piece of land measuring 7.7 grounds was priced lower 

due to the fact that it was likely to be acquired by 
Government under the U rban Land (Ceiling and 
Regulation) Act, 1976. Till the date of dea th in 
August 1978, and even thereafter till the assessment 

was taken up in January 1984, the Government had 
not proposed acquisition of the vacant land in excess 
of the ceiling limit through a gazette notification . 
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Nor had transfer of the land by way of sale, mortgage, 
gift e tc. been prohibited by a gazette notification. 
Ac:::ordingiy, the piece· of fand measuri ng 7.7 grounds 
also needed valua tion at the enhanced market value 
of Rs. 25,000 per ground i nste~d of at the lower 
v:.il uation of Rs. 2,400 per ground. The m istake due to 
ui:dcr-valuation of the esmte led to short· assessment 
of principal value of the esta te by Rs. 1,74,400 
involving shor t levy of estate duty of Rs. 52,200. 

On being pointed out in October 1984. the Dcp<lrt 
ment justified the assessment stating tha t the threat 
of acquisition was more harmful and speculative tha.n 
1 h~ acquisition itself. The repl y of the Department 
has overlooked the fact of free transferability of land 
tiil a gazette notification was issued for the acquisition 

of the lands under t he Urban Land (Ceiling and R egu
lati o ~1 ) Act, l976. The attention of the department 
was agaiu drawn to the. under-valuation thrcugh the 

local Audit Report issued in F ebruary, 1985 and the 
statement of fact forwarded in Apri l, 1985. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(v) U nder t11e provisions of the Esta te Duty Act, 
1953, property which the deceased was competent to 

dispo:;c of at the time of hi~. death shall be deemed to 
pass on his dea th, and estate duty is leviable on the 
full value of such propert)'. The fact that a child was 
in the womb ·of the widow at the ti.me of death of the 
deceased and that child born subsequently happened 
to be a male child would make no difference in the 

passing of the property in entirety. The Sup reme 
Court have held in November 1965, that the doctrine 
that under Hindu Law a so n conceived or in his 
mother's womb is equal in many respects to a son 
actually in existence in the matter of inheritance, 
partition, survivorship and the right to impeach an 
alienation made by his father, is not one of universal 
application and it applies mainly for the purpose of 
determining r ights to property and rnfeguarding such 
rights of the son. The Supreme C ourt ruled that _the 
doctrine docs not fi t in with the scheme of Income
tax Act. For the same reasons the doctrine would 
have no application whjle making an assessment under 
the Est:ttc Duty Act. If a male H ind,u who--for the . 
time bei ng- is a sole suvivor coparcener of a Hindu 
Undivided F amily governed by the Mitakshara School 
of H indu Law dies, the whole of the common property 
of the family along with his separate property pac;ses 
for levy of estate duty as he l}as power of disposition 

over these propertie~. 



In the estate duty assessment of a sole coparcencr 
of g Hindu Undivided Family who died in July 1978, 
only half the value of the property belonging lo HUF 

instead of the whole property, was included in the 
principal value. While making the assessment in 
August, 1983 the Estate Duty Officer accepted the 
plea of the accountable person that a child was in the 
womb of the widow at the time of the dc::tth of the 
deceased and as the child in uterus was born subse

quently as a male, the other half of the property 
belonging to that son could he included in the princi 
pal value of the estate only for rate purposes. The ex
clu· ion of half the value of tbe property which is not 
valid in law, resul ted in. short levy of estate duty of 
Rs. 51,781. 

The mistake was pointed out in Audit in July 1984 , 
and reply of the Depaprtment is awaited. However, a 
verificat ion of the assessment records disclo~ed that 
the Estate Duty Officer had requested the Appellat:: 
Authori ty in May, 1985 to -.:!nhance the principal value 

of the esta te by treati ng the entire property as pass
ing on the death of the deceased while deciding some 
other points on which the accountable per::on had 
preferred an appeal. The result of the remedial action 
is awaited . 

T he comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vi) Under the provisions of the Estate Duty Act, 
1953, cstat duty is payable on the principal value of 
the property passing on the death of the· decea~.ed , 

In the estate duty assessment (January, 1983) in 
respect of 0 person who died in September 1981, the 
net p rincipal value of the estate was worked out to 
R s. 8, 75,921 instead of R s. 8,89,831, leading to a 
short computation of the value of Rs.· 13,910. Apart 
from this, a mistake was also made in the calculation 
of duty. Due to these mistakes, the duty leviable was 
worked out at Rs. 27,985 instead of Rs. 68,456 
resulting in short levy of duty of Rs. 40,471. The 
department accepted the objection and rectified the 
assessment (December, 1984) raising an additional 
demand of R s. 40,471. 

The audit objection has since been accepted by the 
Ministry. 

(vii) The Estate Duty Act, 1953 provides that value 
of one house o r: part thereof exclusi".ely used by the 
<Jeceased for his residence is exempt from duty sub
ject to a maximum of Rs. 1 lakh. It has been held by 
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the Andhra Pradesh High Court in F bruary, 1983 
tha t where the house used by the decea•.ed for his · 
residence belonged to a Hindu Undivided Family, the 
exemption should be applied to the value of the entire 
house and, thereafter , the proportionate share of the 
cop:irc~ner determined and included in the principal 
value of the decea"sed's other estate. The value of 

interest of other coparceners is also aggregated only 
fo r rate purpposes. If, however, the entire value of the 
joint-family-house is within the limit of exemption of 
Rs. 1 lakh, the question of aggregation :for rate pur
poses will not arise. 

In the estate duty assessment (made in December, 
1983) of a deceased (died in September, 1980) in 
A ndhra Prade•h, the value 0£ the one-fourth copa rce
ncr's · interest in the joint-family house, valued at 
Rs: 3,83,050. was determined at Rs. 95,763. 
The sum of R s. 95,763, as it happened to be Jess than 
Rs. 1 lakh specified in the Act, was not included in 
the principal value of the estate; the shares of the other 
lineal descendants were also not aggregated for rate 
purposes as the value of each was less than R s. 1 lakh 
mentioned in the Act. Tbe procedure foll owed by 
the assessing officer was not in order. According to 
the judicial decision, the exemption of Rs. 1 Jakh 
would have to be excluded from the value of 
R s. 3,83,050 representing the value of the joint family 
property and the balance Rs. 2,83,050 divided 
amongst the four coparceners, i.e. R s. 70,762 was 
includihle in the asses~ment of the deceased. The in
correct procedure adopted by the assessing officer 

resulted in short-levy of estate duty of Rs. 38,798. 

On being pointed out in audit in July 1984, the 
Department stated in reply in March 1985 that the 
a sessment had been reopened and remedial action 
taken. 

T he comments of Ministry of Finance on the 
paragraph are awaited (Jan uary 1986). 

(vi ii ) Under the provisions of the Estate Duty Act 
1953, as amended by Estate Duty (Amendment) Act 
l 982, the value of residential house owned iand used 
by the deceased . before death, is to be taken as adop
ted in the wealth tax assessment in respect of his net 
wealth on the valuation date immediately preceding 
the date of bis death. 

In the estate duty asses!'ment (25-3-1982) in res
pect of the estate of a person who died in September 
1981, the principal value of the estate was determined 
at R s. 4,42,634, which inter alia included value of a 
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residentia l house tnken at R s. 2 . L3,500 after granting 

allowable exemption of rupees one lakh. The n lue 
so ndopted was based on ~ valuer's• report valuing the 
property as o n the date of death , i.e., 25 September 
J 981 . Subsequently, on :in applicat ion mndc by the 
accc untable person (October 1982) , the value of the 
rroperty" was reduced to Rs. SO,C'OO after granttng 
exemptio n of rupees one lakh and basing t l:e 1cco m1: u-
1at ion on the wealth -tax assessment on the valuation 

dntc (3 l st May 1979) . 

· The valuati'O n date for wealth-tax assessment in the 
instant case immed iately preced ing the date of death 
would have been 31st May 198 L. Hence in the absence 

of relevant wealth-tax assessment o rder and in the 
face of valuer's report valuing the property as on the 
da te of death, the rectificat!on of assessment and 
lowerinrr the value of estate by R s. 1,33,500 was not 
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correct. The conseq uent duty short-led cd in the 
case amounted to Rs. 29.539. 

On the matter being pointed out in audit (Novem
ber 1983) the d epartment has accepted the mi<take 
and has reported that the assessment has been recti
fied (July J 984) creating an additio nal demand of 

Rs. 30,313. 

The comments of Minist ry of Finance o n the para

graph arc awaited . (January 1986). 

4 .26 Estates escaping assessment 

A few cases where estates escaped assessment there
by leading to under-charge of du ty, are given 
below: -

(i) l n computing the principal value of the estate 
of a deceased (died in September , 198 1) the value 
of certain immovable non-agricultural propertie5 

worth Rs. 4. 7 1,408 returned by the accountable 
person , was not included in the original as well as 
in the revised assessments comple ted in April 1983 
and August 1983 respectively. This ·omission rc
su lted in short levy o f duty of Rs 4,0 1,834. 

The special audit party of th~ rcvenu l.! department 
checked the assessment records in February i 984, 
but did not notice the omission . 

The Ministry of Finance have accepted the mis
ILJke. 

(ii) The E state Duty A ct, l 953 provides for the 
levy of esta te duty o n the principal value of the pro
perty that passes or is deemed co pass on the death 
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of the deceased; the value to be a<;certa ined in ac
cordance with the detailed provisions made thereto 

in the said Act. 

A person who died in January 1971 , had o ne-third 
share in an H.U.F. property. While making the 
esta te duty assessment in Apri l 1983, the assessing 
o fticcr took: half- of the one-third share of the dc
cca.,cd in the aforesaid H .U.F . property. This led to 
under-assessment of the estate by Rs. 2 ,08 ,500. 

Further in the estate-duty assessment of de
ccased·s h'usband who died earlier (in Apri l 1970) , 
the value of immovable properties, jew.eller ics and 
si lver utensils of the HUF was taken at R s. 11 ,34,502 
but in the estate-duty assessment of the deceased 
these assets were valued at R s. 7,79,066, leading to 
under-assessment of the estate (one-third share) by 
Rs. J, J 8,4 79. The total under-assessment of estate 
by Rs. 3,26,979 led to under-·charge of duty of 

Rs. 1,30,335. 

While accepting . the mistake the Ministry of Fin
ance have informed th at the additional demand of 
Rs. 1,41,764 had been raised . 

( iii) U nder the Estate Duty Act, 1953, property 
gifted away more than two years before death is not 
liable to esta te duty; but where d isposition by way 
of "gift" is not valid, the question of aforesaid r elief 
d oes not a rise. 

A person who died in February 1979, made a 
gift of ornaments and jewelle ries for R s. 2 , 18,685 
to her diverse relations and others by executing a 
'wi ll'. The saia gift which was to take effect some
ti me in November and December 1976 as per wi ll , 
was assessed to g ift-tax for the rrssessrnen t year 
1977-78 in September 198 1. H owever, the Gift
tax assessment -was set aside by the Commissioner in 

s~ptember 1982 o n grounds of legal validity of the 

gift, and also because of the doubt as to whether 
there was any gift at a ll. In conformity with the 
above stand, the department felt tha t the said jewel
leries and ornaments belonged to the assessee and 
were liable to wealth-tax in the assessmen t years 
1977-78 and 1978-79. The estate d uty officer, how
ever, accepted the. gift as genuine in the estate duty 
assessment made in October 1983, and the gift hav
ing been made more than two years before death 
was excluded from the value of the estate. A s both 
in the gift-tax and wealth-tax assessments the gift 
has not been accepted as valid gift, the value of the 
ornaments a nd jewellerics for R s. 2 ,18,685 \Vas re
quired to be included in the ne t principal value of 
estate of the deceased. Further, the estate duty officer 



also allowed relief of R s. 39,478 on account or gift 
tax payments on the aforesaid gifts, and this was 
also not in order. The incorrect exclusion of assets 
and reilef allowed resulted in under-assessment of 
estate by R s. 2,18,685 leading to under-charge of 
duty of Rs. 98,944. 

The Department have accepted the audi t objec
tion in principle. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(iv) Under the Esta te Du ty Act, 1953, the inter
est of a coparcener in the common property of a 
Hindu Undivided Family, ceasi11g . on his death, shall 
be deemed to pass on his death to the extent to 
which a benefit accrues or arises by cesser of bis 
coparcenary interest in the joint family property 
governed under the Mitakshara School of Hindu law. 
The Act also provides that the interest of all the 
lineal descendants of the deceased in the joint family 
property or HlW property has to be aggregated so C.IS 

to form one estate for determining the rate of csta1e 
d uty to be levied in resDect of the principal value 
thereof. 

[n one case, the Assistant Controller of E state 
Duty determined the principal value of the indivi
dual estate of a deceased person (who died in Octo
ber 1981) at Rs. 6,85,357 and omitted to include 
therein : 

(a) the deceased's one-third share of the copar
cenary interest amounting to Rs. 38,966; and 

(b) for determining the rate of duty Jeviable two
third share of interest of lineal descendants a~ount
ing to R s. 2,77,932. 

The omission resulted in unJer-assessment of the 
principal value of the estate by Rs. 3, 16,898 with 
consequent sho~t Jevy of duty of R s. 85,469 and 
a lso interest for late filing of the estate duty return 
amounting to R s. 4,401. 

The Ministry of .Finince have accepted the Mis
take. 

(v) The estate-duty assessmen t made in July 
1983, in respect of th~ estate of a person who died 
in July 1968, contained the foll9wing mistakes : 

(a ) A sum of R s. 1,04,668 representing the value 
of net assets of tea company was includible in the 
estate of the deceased. The assessing officer appor
tioned the net value of the assets between agricul
tural and non-agricultural assets, and inclu ded in 
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the estate Rs. 4 1,871 being the non-agricultural por
tion. The full value of the assets both agricultural 
and non-agricultural was includible, and the omis
sion resulted in under-assessment of the estate by 
R s. 62,797. 

( b) The value of land anu sa lvage value of the 
shed of a farm was considered in assessment, while 
the written-down value of the machinery in the said 
farm to the extent of R s. 30,632 escaped assessment. 

The above mistakes along with a minor mistake 
resulted in aggregate under assessment of estate by 
Rs. 95,553 with consequent duty effect ot 
Rs. 81,203. 

The final comments of Ministry of Finance on 
the paragraph are awaited (January 1986). 

(vi) Under the provisions of the fatale Duty 
Act, J 953 , the property which the deceased was at 
the time of his dea!h competent to dispose of shall 
be deemed to pass on his death, and is liable to 
estate duty. 

A male· Hindu, who for the time-being is a sole 
surviving coparcener in a Hindu Undivided Family 
governed by the Mitakshara School of Hindu Law, 
is competent to alienate the coparcenary property in 
the same way and to the same extent as his separate 
property, and the alienation cannot be questioned by 
the female · members of the family or by a son, if 
any, born or adopted by him subsequent to al iena
tion. O n the death of such sole surviving coparcener, 
the whole of his property incluJing the coparcenary 
property passes by succession to his heirs, and as 
such, the whole of his estate is assesstible to duty. 

In the case of a deceased who died on 13th Feb~ 
ruary 1981, and in whose case the estate duty as~ess
ment was finalised in July 1981, the assessing officer 
had taken one-half share of the deceased's cesser of 
interest in the · H.U.F. property amounting to 
Rs. 3, 27,708 out of the total valu:.! of H.U.F. pro
perty of Rs. 6,55,417 after allowing a deduction of 
Rs. 1 Jakh towards marriage and maintenance of the 
unmarried daughter of the deceased. In this case the 
family consisted of the deceased, his wife, a major 
son and an unmarried daughter. In the year 1970, 
the major son got separated by filing a suit for parti
t[Qn of the family property. The residual family re
mained joint in which there was no other coparcener. 
As there wa·s no other coparcencr there was no 
question of a demand for partition in the family 
which would have necessitated a provision for main
tenance of the unmarr ied daughter. Thu .. , 1 he afore
~aid deduction of Rs. 1,00 ,000 was not correct. 
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Moreover, after separation of the son, as the 
family remained joint, the share of the wife of the 
deceased in the family property was 1 l3rd to which 
she was en<itled consequent upon the suit for parti
tion fi led in the High Court by the major son. That 
<>hare was her absolute property under the provi
sion of the Hindu Succession Act of 1956. There
fore, in respect of 2l3rd share of interest in the joint 
family property, the deceased had aboslute powers 
of dispositio"n. Hence, on his death, 2/3rd share of 
interest in the fam ily property valuing R s. 5,03,612 
was to be subjected to esta te duty and not fifty p~r 
cent of it as done by the assessing officer. 

Consequently there was an under-assessmen t of 
estate by R s. 1,75,904, . resulting in short lc\ y of 
duty of Rs. 65,202. 

T he mistake has been accepted by the department 
and the assessment rectified in May 1985. Particu
lars of the collection of the additional demand are 
awaited (July 1985) . 

The c;ase was seen by Internal Audit. 

The comments of Ministry of Fi.nnance on the 
paragraph are awaited (January 1986) . 

(vii) Under the prov1s1ons o[ the E state D uty 
Act, 1953, estate duty is payable on the principal 
value of the property passing on death of the dec
eased. 

l!l the estate· duty assessment (February 1984) 
in respect of a person who died in October 1981, 
the ne t principal value of the estate was worked out 
to R s. 8,26,952. 

The wife of the deceased who predececisecl him in
testate in January 1975, left an esta te of the value 
of Rs. 3,99,979. The deceased and his son being 
the only legal heirs of the wife c;f the deceased, half 
the share of her property amounting to about 
Rs. 2,00,000 was omitted to be included in the 
estate duty assessn'lent of the deceased. Thus, the 
estate was under-valued by R s. 2,00,000 leading fo 
a short-levy of duty of Rs. 60,000. 

The comments of M inistry o_f Finance on · the 
paragraph are awaited (January 1986). 

(viii) Under tbc Estate Duty Act, 1953 , gifts 
made inter vivas \1vithin a period of two years before 
death of the deceased are deemed to pass on death 
of the deceased, and includible in his dutiable 
estate. 
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A person who died in November 1981, relin
qui~heJ 25 per cent of his 50 per cent interest in a 
firm w'.thout any consideration (February l 981) 
in favour of his son from January 19 81. T he share 
in the firm thus relinquished by the deceased consti
tu ted " deemed gift" in favour of hi'> son who be
come entitled to share, to the extent of is per cent, 
in the assets and liabil ities including the p rofits End 
losses of the firm. WhiJe completing the estate duty 
assessment (May 1983 IMay 1984) , the assessing 
officer did not include the followin~ in the princip:.11 
value of the estate of the deceased : 

(a) T he value of the "deemed gift" of 
Rs. 1,16,256 calculated on the basis of 
balance sheet of the firm as on January 
1981; and 

(b) The deceased 's own sh are of 25 per cent in 
the assets of the firm at an enhanced value 
as per valuer's report as shown in the de-· 
ceased's wealth-tax returns for assessment 
ye·ars 1978-79 to 1981-82 to the extent 
of Rs. 69,712. 

The above omissions resulted lll an aggregate es
capement of assessment in respect of the esta te of 
the deceased by R s. 1,85,968 with consequent under
charge of duty of Rs. 55,790. 

T he c_q_mments of Ministry of Finance on the 
paragraph are awaited (January 1986) 

(ix) According to the Estate Duty Act, 1953, 
movable properties situated outside India belonging 
to a deceased who was domiciled in India at the 
tim~ of his death, are includible in the pr incipal 
value of estate. 

ln the case of a deceased (died in November 
1981) who was domiciled in India at the time of 
his death and was staying till his death in a fo reign 
~ountry on account of his service under the govern
ment of that country, his salary and gratuity of 
R s. l ,27,752 due from the foreign government were 
not included in the principal value of the estate. 

Further, the death-cum-retirement gratuity and 
G.P.F. account balances (aggregating to R s. 42,316) 
due to him from the State Government and the 
amount of Rs. 11,288 receirnble from the life In
surance Corporation of India, in respect of his life 
insurance policy were also not included in the value 
of the assets. 

The omissions resulted in under-assessment of 
estate of R s. 1,8 1,356 with a duty effect of 
Rs. 47,341. 



While accepting th.:: audi t objection, the Ministry 
have informed the Audit that out of total demand 
of Rs. 4 7 ,34 1 a ~um ol' Rs. 20,000 has since been 
collected (J uly 1985) . 

(x) U nder the provisions of the Estate Duty Acr, 
1953, in order that any prop~rty may become liable 
to the charge of estat.;! du ty, there must be a cesscr 
of interest on the death of the deceased and a bene
fit must accrue or arise therefrom. When the value 
of the benefit accruing frnm cesser of such an inte
rest is to be computed, the essential requirement is 
that the interest must extend to the income of the 
property. An inte re>t can be said to extend to the 
income from the property only wht'll a person is 
entitled to the income fro m the said p1operty. I( 

th is interest extends to the whok income of the pro
perty then the value of that interest will be th.: 
principal value of the sa id property. 

A p<!rson who died in October l 979, was t11e 

sole recipient of income from the properties held 
under a trust w!1ich wa;; created under a will in 
December 1969. As per the provisio ns of the will , 
the entire income and residential propert ies were, 
after the death of the deceased , payable to another 
person mentioned in the will itself by the testator. 
As the ent ire intere:;t of the deceased in all the 
properties held under the aforesaid trust having 
ceased on . her death, the principal \'alue of those pro
perties was liable to be included in the esta te or 
the deceased . 

In Lhe estate duty assessment (completed in Apri l 
J 984) , the assessing officer took in to consideration 
the movable assets and accrued income from the 
trust properties ·but omitted to include the value of 
the properties resulting in the under-statement of 
the estate by Rs. 3, l 2,21 ~' with c.onseqU'ent under
charge of duty to the· extent of Rs. 46,859. 

While accepting th-:: aud it objection, the .Ministry 
have informed the Audit that the assessmen t r.ad 
been rectified on 8-2-1985 and the amount of audi
tional demand of Rs. 46,859 raised. 

(xi) Under the provi ::;~ons of the Estate Du~y Act 
l 953, a disposition made by a person wi thin a 
period of two years pnor to bis death, is to be 
treated as property deemed to pas> on death. As 
such, where on a par ti tion of Hindu Undivided 
family, a deceased copa rcener had taken less tl1 all 
his due share, there woulc! be a disposition in fo vou r 
of relatives to the extent ot share less tak':!n by tht· 
deceased. 
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/\ deceased Karla (died in Decemb(!r 1980) Qf 
a Hindu undivided f:tmi ly :iffec.:ted a partition o ( 

properties in April 1980 within two years prior tu 
his death, taking a ' ni l' share instead of his lega l 
I I 4th share, (i.e. , Rs. 68,268) . The share thus re
linquished by the deceased was inch!'dible in his 
estate bei ng deemeJ gif t within two years prior to 
his death, but the sam.! wa~ not so included in the 
assessment. 

The omission resulted in under a~sessment of the 
estate of the dece.ised by Rs. 63,268 with conse
quent short levy of duty of R s. 16,938. 

The Ministry 1)f Fmanc..: have accepted the mis
take. 

4.27 Incorrect valuation of assets 

lA) Unquoted equity shares 

Under the provisions of Lhe Estate Duty Act, 
1953 and the instructions issued by the C;.!ntrnl 
Be ard {lf Direct Taxes in October J 974 and May 
1975, unquoted ~cpii ty shares of a private company 
are to be valued on the basis of 1he market value o f 
the assets including goodwill of the company as on 
the date of death. One of the established methods 
of computat ion cf goodwill of a business is the 
super-profits method under which the average pro
fi ts for a period of th ree to five years arc capitalis
(;!d at a number of years' r urchase. 

A ·person wh~ died in May 1969 held 3800 equity 
shares in a priva te company on the date of qe~th. 
The Estate D .i ty Office;· estimated the value of each 
share in September 1982 at the rat~ of Rs. 215.9 1 
under tlic break-lip value method of valuing the 
assets. For this purpose. 1he vHlue cif goodwill v.:<U 

estimated at Rs. 25 ,000. 

For the estnte ctuty purposes, the market value of 
goodwill is includible in the pri ncipal estate. The 
value of goodwill computed under the super-profit.> 
method, taki ng avernge of the prnfi ts (or the three 
years ending Mar~h 196 7, March 1968 and March 
1969, after allowing deduction towards the intcre~ t 
on capital at 9 per cent and applying a multiplier 
of "two" amounted lo Rs. 19,57,3 12 an d the value 
of each silare amoumed to Rs. 344. 73 instead of 
Rs. 2 15.91 adopted in the assessment. The under
valuation resulted in under-asses~ment of estate by 
Rs. 4,89 ,516 involvi ng short-levy of duty of 
Rs. l ,67,046. 

The comments of the Ministry of Finance on th e 
paragraph a·re awaited (Janua ry 1986) . 

( 
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(B) Immovable properties 

(i) The Estate Duty A ct, 1953 deems any pro
perty gifted within tw~ years before the date of 
death of the deceased, as passing on the date of 
his death, and the value of such property is includi
ble in the dutiable estate. Th e value of Sltch 
property is estimated to b e the price which it would 
fetch, l£ sold in the open market, at the time of the 
deceased's death. 

In the estate duly assessment (completed in June 
1983) in respect of the estate of a pe rson who died 
in February 1980, the assessing officer included in 
the principal value of the es ta te of the decea~·ed a 
sum of R s. 1,24,457 representing the value of on 
the date of gift (i.e. , 16 April 1979) , silver utensils/ 
articles and je~ellery, wherea~ the market value of 
those properties (adopting the same ba~is followed 
by the assessing otlicer in respect of similar other 
assets) worked out to R s. 1,97,522 as on ~ he date 
of death of the deceased (i.e. , 19th February, 1980) . 
Thtts; the omission to adopt the market value of the 
gifted properties as on the date of death of the 
deceased, resulted i.'1 under-valuation of the estate 
by R s. 73,065 Jead"ng to a short levy of duty of 
Rs. 26,919, including interest of R s. 5 ,000 for the 
delay in submission cf the " return" . 

The comments of Ministry of Finance on th ::: 
puagraph are awa ited (January 1986) . 

(i i) Under the provisions of E state Duty Act, 1953, 
as amended from l-3··198 1 by the Estate Duty 
(Amendment) Act, 1982, the valu~ of one residen
tial house or part tbere<?f owned a nd used by the 
dec~ased before hb death , is to be taken as adopted 
in the· wealth-tax asses~mcnt in respect of his "net 
wealth" on the valuation date immediately preceding 
the date of his death. Also, under the statutory 
rules framed under the Wealth-tax Act, 1957, the 
simple method of finding the valuation of a residen
tial house is to. multiply the 'gross annual renf by 
a fair number '>f years' purchase . 

A person who died in April 1981 , was owner ot 
a residential h0use p roperty in a metropolitan city, 
seventy per cent of which was let out and thirty 
per cent of it was ocCt)pied by him for his own rcsi-

. dence. Jn the .:state dnty assessment (made in 
N()vember 1982)_, the value of the property was 
taken at Rs. 2,36,000 and exemption of Rs. 1,00,000 
was allowed for \lie portion occttp ied for self-resi
dence. But foJlow;ng the statutory rules framed 
Uf)der Wealth-tax Act, 1957, the valu e of the pro
pe1ty would come to Rs. 3 , 19,950. i:ailure to value 
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the house property as per statutory provisions led to 
under-assessment of estate by R s. 87 ,965 with conse
quent duty-effect of Rs. 22,948. 

The mistake has been accepted by the Ministry 
of Finance. 

4.28 lnc011rect grant of reliefs/ deductions 

(i) According to the provisions of the Estate 
Duty Act, 1953, where any property on which estate 
duty is payable, is transferred within a period of 
two years following the death of the deceased, a 
deduction is to be allowed from the esta te duty pay
able by an accountable person of a proportionate 
a mount of the ;Jlcomc-t::lx on the capital gains aris
ing out of the transfer of the said property, the pro
ceeds of which have been utilised wholly or partly 
for the paymen t of estate duty. 

In this context, the Central Boan"! o f iDrcct Taxes 
issued necessary instructions (November 1965) lay
ing down a formula for the calculation of the relief. 

In the assessment of a deceased (died in May 
1979) complete¢ in November 1982, the relief 
allowable, a~co~di11g to the formula, worked out to 
Rs. 1,36,692 as agaim t Rs. 1,89,254 actually allow
ed by the. assessing of.:cer resull'ing in excess relief 
to the extent 9f Rs. 52,562 . 

The mistake irn5 been accepted by the :Ministry 
of Finance. 

(ii) The E state Duty Act, 1953 provides, on the 
Central Bo~rd of Direct Taxes ~eing satisfied, for 
grant of reiief in the estate duty payable on any 
property passing upon the death of any person, where 
subsequenITy within five years of th.e death 'qf the 
deceased, est~te duty has again become payable · on 
the same property or any part thereof, passing on 
the death of the person to whom the property pass
ed on the first death. The quantum of relief in the 
amount of estate dut/ payable on the death of the 
second deceased person depends upon the period 
that passed between the two deaths, as provided in 
the Act. 

While computing the prin<.:ipal value of the estate 
of a deceased person who died in September 1975, 
the assessing officer in his assessment made in 
January 1983 ( revised in August 1983) allowed a 
deduction of R~. 2,67,923 representing the cstat~ 

duty lia bility (R s. 2,07,227) and in terest thereon 
Rs. 60,696 relati ng to a predeceased brother, who 

had died in July 1974. 



rn March 1984, the assessments uf both the de
ceased person and b is predeceased brother ' were 
revised to give effect to 'qu ick succession relief' 
allowed under the Board 's crd~rs. In th is revisio n, 
the estate d uty liability cf the pre-deceased brother 
was revised to R ;;. 2,25.65~ (duty Rs. 1,74,937 and 
interest R s . 50, 721). 

Jn the assessmen t of the c:ieceased , instead ot 
adopting the revised l iabili ty of ·R s. 2,25,658 fo1 
the purpose of '.:!eduction frum the estate of the 
deceased person, the assessing officer by mistake 
dedU'Cted th~ pre-revised liabili ty of Rs. 2 ,67 ,923 
lead ing to a sr.ort computation of the estate value 

to the extent o[ R s. 42,265 and consequential sholi 
levy of du ty of Rs. 29,41 3. 

· T he M inistry of F inance have accepted the 
mistake. 

(iii) Accord ing to the provJS1ons of the Estate 
Duly Act, 1953 (the Aet)-efiective from !st March 
198 1, no estate duty shall he payable in r espect of 
any deposits with a co-operative housing society 

made by the de:.:e&sed who was a member o f the 
socie ty and to whom a building or part thereof was 
allo t ted or leased under ;:i he-use building scheme ::lf 
the society where such deposits had been made under 
such scheme. 

F urther , the A;;t deem-; any proper ty; even though 
bo/'Ul fide, gifted within two years from the date of 
death, as passing on , th~ date of death of the de
ceased person , and t hu~ ~ecome includiblc in the 
d u tiable estate of the deceased . 

In the estate duty assessment (completed in March 
1983 and revised in January 1984 ) in re~pect of 
a deceased person (d ied in December 198 1), thf" 
deposits amounting to Rs. 1,00,030 m,ade to a 
" Ho using Board" tow<:r<ls ;:i llotment of flat under 
the self-financing scheme of the Board , wa~ allov.ed 
as a ded uction from the total value of the deceased's 
interest in the home properties. Out uf the afore
said deposits, a ~um of R s. 70,030 was contributed 
by the deceased her ,elf dLrr ing her life time, a nd the 
balance of Rs. 30,000 was deposited in February 
1982, i.e. after death of the deceased. 

Since the "Hc,usl11g Board '' was not a "co-opera
tive housing society", the relevant provisions o f the 
Act, which wen: :ipplkab!c tc deposits with "co
o perative housing society"', were no t appl icable lo 
the deposits of R~: . 7G,030. A iso , as the tbt was 
not ha nded over i,y the "Housing Board"' tc the 
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deceased till the d.~t~· of her dea tb, the depri~ it of 
Rs. 30,000 made in February 1982 was not an allow
able deduction. 

F urther, the p:iymcn ts amounting to R s. 5,681 
ma:le in January 1981, by the deceased towards 
the L.l.C. pren:id on policies taken out in the names 
o f o ther persons were to be rreate(1 as " gifts" n.ade 

with in two ye1r:> a nd thus exigible to duty. 

While accept ing the m istake, the Min istry of Fin
ance have info : med tha t the addi tional demand o f 
R s. 26,436 had be ::n ra ised . 

4.29 Non-levy of penalty 

U nder the provisioDs of the Estate Duty Act, 
J 953 , and Rules rtamed rhereuncer, every pcr~cn 

accoun table fo!" the estate duty is required to sub 
mit the acco~nt for estate d uty wi thin six mon ths 
from death of the deceased. The Controller of 
Estate Duty mav extend the time-limfr subjf"ct to 
payment of the i nt~rest by the accountable persons 
at the rate of 6 iJer cent per annum. 

ln the cnse of a person who died in July 1968 
the departmen t is~ued a nGtice to the accountable 
persons in July 1969, for submission of the account 
for c~!~te duty by Aug ust 1969. On applications 
made by the accmmtable persons, the time-limit for 
submission of the account fo r estate d uty was ex

tended by the department up to the end of Decem
ber 1969. The accountable persons actually sub
mit ted the accounts in J anua ry 1975. 

In the estate duty C1Ssessment 0f the deceased 
completed in July 1983, the assessing officer, how
ever, d id not levy interest of R s. 1,80,303 from 16 
January, 1969 to 3 J December, l 969 i.e., 6 per cent 
paragraph are awaited ( J anu ary 1986). 

The final comrne;1ls (lf Min istry of Finance on t he 
paragraph are awaited . (Janrniry 1986). 

4.30 Miscellaneous 

(i) Under the Estate Duty Act, 1953 National 
Defence G old Bo nds, 198C to the extent of the 
p rincipal value of such bond!> fo r an aggregate 
weight of 50 kgs . .:>f go!d . i» exempt lrc.1111 levy of 
Estate Dirty. T li-J Gol c! Bonds Scheme provides 
tha t the bonds would h·~ repaid in the form of gold 
on 27th October, 1980. Unde1 the Estate Duty, 
Act, the property wh ich the decea~eo was competent 
lo d ispose of is deemed 10 pass on h is death and is 
includible in the pr inc:pal value o f the E state. 

-

--
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l n the estate duty ass.:ssment (a~sessment made in 
February 1984) in respect of a pernon who died in 
August 1982, the exemption was allowed on_ Nat ion al 
D~fence Gold Bo nds, 1980, for 13 76 gms. of gold. 

The Bon<;ls had become repayable on 27th Octo
ber, 1980 and on th·~ date of death it ceased to be 
bonds for which l'xcrnption was contc:mplated under 
the scheme. . Merely because the deceased had not 
redeemed the bonus in exchange fo r gold, the scheme 
cannot be considered to haYe been continued an~ 

exemption afforded even after the dr.c date for pay
ment, namely, 27th October 1980. Hence, the 
value of 1376 gm~ . of gold valued at Rs. 2,26,352 
was inclU'dible in the princip :.ll estate of the cleceased. 
The omission to include the amount rc~.ulted in short 
levy of estate duty of Rs. 54,857. 

The comment;; cf Ministry of Finance on the 
paragraph are awaited (January 1986). 

( ii) Under the provisions of the Estate Duty Act, 
1953 , no estate d•ity shall be payable in respect of 

·one house or nart thereof belonging to the deceased 
and exclusively used hv him for his residence at the 
t ime of his death to the exttnt the principal value 
thereof does not exceed rupees one Jakh, if such 
house is situated in a place with a population ex
ceeding ten thou~and, !lnc the full principal value 
thereof in any other case. It has been judicially 
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held that the benefit of exemption 111 respect of a 
property would b.: allowable_ only if the right of 
exclusive use thereof by the decease.cl existed, and 
HOt allowable in c.i:.es whert: L'llly permissive use or 
use, otherwise than under a right, existed. 

In the estate duty asses~ments of two individuals 
(dates of death 7- l l - L917 and 8-1-198 1) completeu 
in August J 983 and March 1984 on principal 
valu~s of Rs. 4.,49,075 and Rs. 3,49,720 r·~S? <!ctively, 
exemption of rupees one lak h was allowed in each 
case in respect of hous~ prop~rty said to have :.Jeen 
used by them fo r rc5idence. The exemption claimed 
and allowed in both the cases was in respect of pro
perties gifted away by the deceased persons within 
two years before the;r death wherein they had not 
retained any claim or title. I t was noticed in aud it 
(NovemberJDecember 1984) t!Jat in both the cases 
the deceased persons had gifted away the properties 
transferring absolu le right of ownership and posses
sion to the donees concerned without reserving any 
right or interest for themselvc5 in th:! property. The 
deed of settlement executed in the first cr:se also 
indicated possession of the property had also been 
delivered t9 donee. Audit poi nted out that the in
correct allowance of exemption of rupees one lakh in 
each case has re~u lted in under-charge of estate duty 
of an aggregate amount of about Rs. 52,425. 

The Ministry of Finance have accepted the mis
take. 

(P . K. BANTY0PADHYAY) 
Director of Ri~eipt Audit-IL 

( J Countersigned 

New Delhi 
Thtf 1986 

28 APR .1981) 

-/·/\/. 
(T. N. CHATURVEDJ) 

Comptroller and Auditor General of Jndia 
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