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This Report fo~ the year ended March 2015 has been prepared for submission 

to the President of India under Artide 151 of the Constitution of India. 
I -
I 

The Report co~tains significant results of the compliance audit of tile Central 

Board of Exdse and Customs under Department of Revenue - ~ndirect Taxes 
I 

(Service Tax) of the Union Government. 
I 

Tile instances mentioned in "this Report are tliose, which came to notice in 
I 

the course of ~est audit for the period 2014-15; as weH as those which came 
I 

to notice in e~dier years but could not be reported in the previous Audit 

Reports; insta~ces relating to tile period subsequent to 2014-15 have also 

been induded,I wherever necessary. 
' . 

The audit has: been conducted i11 conformity with tile Auditing Standards 

issued by the Comptroller and Auditor Generai of ~ndia. 

(i) 
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' I 
I 

The Service Ta~ collection was~ 1, 67,969 crore during financia~ year 2014-15 
I 

(FY15) and accounted for 30.75 percent of ~ndirect Tax revenue i11 FY15. 

Indirect tax cohection as a ratio of GDP has decreased i11 FY15 vis-a-vis FY14, 

whiie as a raticl of Gross Tax revenue, it has increased. Service Tax revenue as 

a percentage 6f GDP has been increasing every year during iast four years, 
I 

though it dedi~ed marginally during FY15. 
I 
I 

This Report has 166 audit observations on Service Tax, having financial 
I 

. implication of~ 386.35 crore. The Ministry/department had accepted (up to 
I 

January 2016): audit observations involving revenue of Z 373.58 crore and 
. I 

reported recovery of~ 53.77 crore. Significant audit findings are as foHows: 
I 

I 

Chaqptell' ~= Serilice TaM Adlmn1111nstrntooll1l 
I 

I 
e Measures 

1

initiated by the department to improve recovery of arrears 

have not rtiade significant impact. Arrear coHection in FY15 has fa!le11 
I 

drastica~ly to 1.17 percent compared to 10.46 percent in FY14. 

(Paragraph 1.12) 
i 

o Over 86 percent returns marked by ACES for review and correction were 
I 

pending co;rrective action. 

i (Paragraph 1.14.1) 
I 

I 

0 Adjudication cases involving Service Tax implication of over ~ 77,463 
I 

crore were; pending finaiisation as on 31 March 2015. 

(Paragraph l.15) 

© Success r~tio of department's appeal against adjudication order has 

decreased .to 26.44 percent in FY15 from 33.47 percent in FY13. 
. I 

i (Paragraph 1.16) 
. I 

o More thanl46 percent of category 'A' Service Tax assessees who were due 

for manda~ory audit by the Central Excise and Service Tax department 

remained ~naudited during FY15. 
I 

I . (Paragraph 1.19) 

Chaqpter !i: ~ssll!lle of Show Cause Notices aitr11dl Adj11.Bdlica1tnollil prncess 

El Eight dembnds, involving revenue of ~ 3.34 crore, were conduded in 

adjudicatid11 as time barred due to late issue of Show Cause Notice (SCN). 

I . (Paragraph 2Sl) 

I 

: (iii) 

i 
. I 

i .. _y 
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©. In 36 cases, SCN was not issued within the stipulated time period and out 

of these, 23 cases for which details were avaHabie involved a revenue 

implication of~ 22.17 crore. 

(Paragraph 2.5.2) 

© 46 cases involving revenue of~ 21.08 crore were pending for adjudication 

for more than two years. 

(Paragraph 2.6.1) 

Clhiai!PJtielJ" m: iNIOlll'11-ICl1llITT1111PJ~DaJll'\llCe wa1tlhi rn~es am1idl IJ"eg1U1~aital0l1T11S 
I 

© Audit observed instances of non-payment/short-payment of Service Tax, 

incorrect avai!ing/utrnsation of ~IENVAT credit and non-payment of 

interest on delayed payments having finandal impHcation of 

~ 216.34 crore. 

(Paragraph 3.1) 

Chai!PJ'll:ier ~V: 1Effeda'l.l'e1T11ess ltll~ a1T11ternai~ wll'1111:rn~s 

e Audit observed deficiendes in scrutiny and internal audit carried out by 

departmenta~ officers, delayed issue of show cause notice etc., having 

flnaricia~ implication of ~.170.01 crore. 

(Paragraph 4.2) 

. I 

(iv) 
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Chapter I 

Service Tax Administration 

1.1 Resources of the Union Government 

The Government of India's resources include all revenues received by the 

Union Government, all loans raised by issue of treasury bills, internal and 

external loans and all moneys received by the Government in repayment of 

loans. Tax revenue resources of the Union Government consist of revenue 

receipts from direct and Indirect Taxes. Table 1.1 below shows the summary 

of resources for the financial year (FY) 15 and FY14. 

Table 1.1: Resources of the Union Government 

A. Total Revenue Receipts 

i. Direct Tax Receipts 

ii. Indirect Tax Receipts including other taxes 

iii. Non-Tax Receipts 

iv. Grants-in-aid and contributions 

B. Miscellaneous Capital Receipts1 

C. Recovery of Loans and Advances2 

D. Public Debt Receipts3 

Receipts of Government of India (A+B+C+D) 

Source: Union Finance Accounts of respect ive years. 

FYlS 
16,66,717 

6,95,792 

5,49,343 

4,19,982 

1,600 

37,740 

26,547 

42,18,196 

59,49,200 

(~ in crore) 

FY14 

15,36,024 

6,38,596 

5,00,400 

3,93,410 

3,618 

29,368 

24,549 

39,94,966 

55,84,907 

Note: Total Revenue Receipts include ~ 3,37,808 crore in FY15 and ~ 3,18,230 crore in 

FY14, share of net proceeds of Direct and Indirect Taxes directly assigned to states. 

The tota l receipts of the Union Government increased to~ 59,49,200 crore in 

FY15 from ~ 55,84,907 crore in FY14. In FY15, its own receipts were 

~ 16,66, 717 crore including Gross Tax receipts of~ 12,45,135 crore. 

1.2 Nature of Indirect Taxes 

Indirect Taxes attach themselves to the cost of the supply of goods/ servi ces 

and are, in this sense, transaction-specific rather than person-specific. The 

major Indirect Taxes/duties levied under Acts of Parliament are: 

a) Service Tax: Service Tax is levied on services provided within the 

taxable territory (Entry 97 of List 1 of the Seventh Schedule of t he 

Constitution). Service Tax is a tax on services rendered by one person 

1 This comprises of value of bonus share, disinvestment of public sector and other 
undertakings and other receipts 

2 Recovery of Loans and advances made by the Union Government 
3 Borrowing by the Government of India internally as well as externally 

1 
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to another. Section 66B of the Finance Act, 1994 envisages that there 

shall be a tax levied at the rate of 12 percent on the value of all 

services, other than those specified in the negative list, provided or 

agreed to be provided in the taxable territory by one person to 

another and collected in such manner as may be prescribed.4 'Service' 

has been defined in section 65B {44) of the Finance Act, 1994 to mean 

any activity for consideration (other than the items excluded therein) 

carried out by a person for another and to include a declared service.5 

b) Central Excise duty: Central Excise duty is levied on manufacture or 

production of goods in India. Parliament has powers to levy excise 

duties on tobacco and other goods manufactured or produced in India 

except alcoholic liquors for human consumption, opium, Indian hemp 

and other narcotic drugs and narcotics but including medicinal and 

toilet preparations containing alcohol, opium etc (Entry 84 of List 1 of 

the Seventh Schedule of the Constitution). 

c) Customs duty: Customs duty is levied on import of goods into India 

and on export of certain goods out of India (Entry 83 of List 1 of the 

Seventh Schedule of the Constitution). 

1.3 Organisational structure 

The Department of Revenue (DoR) of Ministry of Finance (MOF) functions 

under the overall direction and control of the Secretary (Revenue) and 

coordinates matters relating to all the Direct and Indirect Union Taxes 

th rough two statutory Boards namely, the Central Board of Excise and 

Customs (CBEC) and the Central Board of Direct Taxes (CBDT) constituted 

under the Central Board of Revenue Act, 1963. Matters relating to the levy 

and collection of Service Tax are looked after by the CBEC. 

Indirect Tax laws are administered by the CBEC through its field offices, the 

executive commissionerates. For this purpose, the country is divided into 27 

zones of Central Excise and Service Tax headed by the Chief Commissioner. 

Restructuring and re-organisation of field formations of CBEC has taken place 

in August 2014. Under 27 zones of Central Excise and Service Tax, there are 

83 composite executive commissionerates, 36 exclusive Central Excise 

executive commissionerates and 22 exclusive Service Tax executive 

commissionerates headed by the Commissioner. Division and ranges are the 

subsequent formations, headed by Deputy/Assistant Commissioner and 

Superintendents respective ly. Apart from these executive commissionerates, 

Section 66B was inserted by the Finance Act, 2012 with effect from 1 July 2012; section 660 lists 
the items the negative list comprises of. 

Section 66E of the Finance Act, 1994 lists the declared services. 

2 
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there are eight Large Tax Payer Units (LTU) commissionerates, 60 Appeal 

commissionerates, 45 Audit commissionerates and 20 Directorates 

General/Directorates dealing with specific function . 

The overall sanctioned staff strength of the CBEC is 86,828 as on 

31 March 2015. The organisational structure of CBEC is shown in Append ix I. 

This chapter discusses trends, composition and systemic issues in Service Tax 

using data from finance accounts, departmental accounts and relevant data 

avai lable in public domain. 

1.4 Growth of Indirect Taxes - trends and composition 

Table 1.2 depicts the relative growth of Indirect Taxes during FYll to FY15. 

Table 1.2: Growth of Indirect Taxes 

(~ in crore) 

Year Indirect GDP Indirect Taxes Gross Tax Indirect Taxes as % 

Taxes as %ofGDP revenue of Gross Tax 

revenue 

FYll 3,45,371 77,95,314 4.43 7,93,307 43.54 

FY12 3,92,674 90,09,722 4.36 8,89,118 44.16 

FY13 4,74,728 99,88,540 4.75 10,36,460 45.80 

FY14 4,97,349 1,13,45,056 4.38 11,38,996 43.67 

FY15 5,46,214 1,25,41,208 4.36 12,45,135 43.87 

Source: Union Finance Accounts 

It is observed that Indirect tax collection has decreased as a ratio of GDP in 

FY15 vis-a-vis FY14, while as a ratio of Gross Tax revenue it has increased. 

1.5 Indirect Taxes - relative contribution 

Table 1.3 depicts the trajectory of the various Indirect Tax components in GDP 

terms for the period FYll to FY15. 

Table 1.3: Indirect Taxes - percentage of GDP 

(~ in crore) 

Year GDP ST ST revenue CE CE revenue Custom Custom 

revenue as%of revenue as%of revenue revenue as 

GDP GDP %ofGDP 

FYll 77,95,314 71,016 0.91 1,37,701 1.77 1,35,813 1.74 

FY12 90,09,722 97,509 1.08 1,44,901 1.61 1,49,328 1.66 

FY13 99,88,540 1,32,601 1.33 1,75,845 1.76 1,65,346 1.66 

FY14 1,13,45,056 1,54,780 1.36 1,69,455 1.49 1,72,085 1.52 

FY15 1,25,41,208 1,67,969 1.34 1,89,038 1.51 1,88,016 1.50 

Source: Figures of tax receipts are as per Union Finance Accounts of respect ive years 

Among the indirect taxes, the Service Tax revenue as a percentage of GDP 

has been increasing every year during last four years, though it declined 

marginally during FY15. During the same period Central Excise and Customs 

3 
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revenue as a percentage of GDP showed declining trend, with Central Excise 

registering a slight improvement in FYlS as compared to FY14. 

The relative revenue cont ribution of the major Indirect Taxes is depicted in 

Chart 1.1. 

Chart 1.1: Growth of Indirect Tax Revenue 
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1.6 Growth of Service Tax - trends and composition 

Table 1.4 depicts the growth trends of Service Tax in absolute and GDP terms 

during FYll to FYlS. 
Table 1.4: Growth of Service Tax 

('t in crore) 

Year GDP Gross Tax Gross Service Service Service Service 

revenue Indirect Tax Tax as % Tax as % Tax as % 

Taxes of GDP of Gross of 

Tax Indirect 

revenue Taxes 

FY11 77,95,314 7,93,307 3,45,371 71,016 0.91 8.95 20.56 

FY12 90,09,722 8,89,118 3,92,674 97,509 1.08 10.97 24.83 

FY13 99,88,540 10,36,460 4,74,728 1,32,601 1.33 12.79 27.93 

FY14 1,13,45,056 11,38,996 4,97,349 1,54,780 1.36 13.59 31.12 

FY15 1,25,41,208 12,45,135 5,46,214 1,67,969 1.34 13.49 30.75 

Source: Figures of tax receipts are as pe r Union Finance Accounts of respect ive years 

The Service Tax Revenue as a percentage of GDP has shown an increasing 

trend during the period except FYlS. Overall Service Tax has contributed 

13.49 percent of Gross Tax revenue during FY15. Share of service tax in gross 

tax revenue and total indirect taxes has been steadi ly increasing. Growth of 

services sector accelerated to 10.6 percent in 2014-15 where as it was 9.1 

percent in 2013-146
. This is mainly due to growth acceleration in financia l, 

real estate, and professional services to 13.7 percent from 7.9 percent. 

6 Para 7.11 of Economic Survey 2014-15 

4 
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1. 7 Service Tax from major service categories 

Table 1.5 depicts Service Tax collected from top five category of services. 

Table 1.5 : Service Tax from major service categories 

(~in crore) 

Year FY11 FY12 FY13 FY14 FY15 

Telecommunication 3,902 5,402 7,538 12,643 13,531 

Genera l Insurance Premium 3,877 5,234 6,321 8,834 9,263 

Manpower Recruitment 2,870 3,847 4,432 7,335 9,045 

Business Support Services 2,689 4,345 4,368 7,118 8,415 
Works Contract 3,092 4,179 4,455 7,434 8,139 

Source: Union Finance Accounts of respective years 

It is observed that Telecommunication and General Insurance Premium 

services continue to be on top for Service Tax collection. It is also observed 

that Manpower Recruitment and Business Support Service had moved to 

third and fourth positions in FY15 among top revenue contributing services. 

The pie chart 1.2 depicts the overall contribution of the major servi ces during 

the year FY15. 

Chart 1.2: Service Tax collection from major services 

• Telecommunicat ion 
• Manpower Recruitment 

• Works Contract 

• General Insurance Premium 
• Business support services 
• Remaining Services 

It is observed that top five category of services contributed about 29 percent 

of the gross Service Tax collection. 

1.8 Tax base 

"Assessee" means any person who is liable to pay Service Tax and includes his 

agent as per definition in Section 65(7) of the Finance Act, 1994 (as 

amended). Table 1.6 depicts the data (pertaining to FYll to FY15) of the 

5 
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number of persons registered with the Service Tax department under Section 

69 of the Finance Act, 1994. 

Ta ble 1 .6 : Tax base in Service Tax 

Year %growth No. of %of No of taxable 

services 

No. of ST 

registrations over assessees who Registrants 

previous filed returns who filed 

FYll 

FY12 

FY13 

FY14 

FY15 

117 

119 

All* 

All* 

All* 

15,52,521 

17,52,479 

19,82,297 

22,58,599 

25,11,728 

year returns 

1,90,410 

12.88 7,29,129 

13.11 8,54,831 

13.94 9,83,969 

11.21 10,50,760 

Source: Figures furnished by the Ministry. Comment on data discrepancy in Para 1.21 

* Other than negative list 

12.26 

41.61 

43.12 

43.57 

41.83 

It is observed that number of registered persons as also the number of 

assesses filing returns is increasing steadily. However the percent of the 

registered assessees filing returns has remained almost constant around 41 

to 43 per cent. The M inistry needs to look into the reasons for the same. 

Voluntary Compliance Encouragement Scheme. 2013: 

The Honourable Finance Minister in his Budget 2013 Speech stated that there 

were nearly 17,00,000 registered assessees under service tax, only about 

7,00,000 file returns and many have simply stopped filing returns. Stating so, 

he proposed to introduce a one-time scheme called 'Voluntary Compliance 

Encouragement Scheme, 2013' {VCES) in order to motivate the registered 

assesses who had stopped filing returns to file returns and pay the tax dues. 

The scheme was effective from 10 May 2013 and was open up to 31 

December 2013. A sum of ~ 7,750.30 crore was declared under VCES by 

66,072 assesses. But as could be seen from Table 1.6, there is no 

improvement in percentage of registered assessees who filed returns. On the 

contrary, the percent of registrants who filed returns decreased from 43.12 

percent and 43.57 percent in FY13 and FY14 respectively to 41.83 percent in 

FY15. 

1.9 Budgeting issues in Service Tax 

Table 1.7 depicts a comparison of the Budget Estimates and the corresponding 

actuals for service tax receipts. 

6 



Report No. 1 of 2016 (Indirect Taxes - Service Tax) 

Table 1.7: Budget, Revised estimates and Actual receipts 

(~ in crore) 

Year Budget Revised Actual Diff. %age %age 

estimates budget receipts between variation variation 

(BE) estimates actuals and between between 

BE actuals and actuals and 

BE RE 

FYll 68,000 69,400 71,016 3,016 4.44 2.33 

FY12 82,000 95,000 97,509 15,509 18.91 2.64 

FY13 1,24,000 1,32,697 1,32,601 8,601 6.94 (-)0.07 

FY14 1,80,141 1,64,927 1,54,780 (-)25,361 (-)14.08 (-)6.15 

FY15 2,15,973 1,68,132 1,67,969 (-)48,004 (-)22.23 (-)0.10 

Source: Union Finance Accounts and receipt budget documents of respective years 

It is observed that actual collection of Service Tax fell short of budget est imates 

by 22.23 percent during FYlS. It is also observed that actual collection of Service 

Tax was almost equal to revised budget estimates in FYlS registering a shortfall 

of only 0.10 percent as compared to 6.15 percent last year. 

1.10 Service Tax forgone under Finance Act, 1994 

A perusal of the budget documents revealed that details of revenue foregone 

for Direct Taxes and other Indirect Taxes such as central excise and customs 

have been laid before Parliament each year during the respective budget 

commencing with the budget of 2006-07. However, the revenue fo regone in 

respect of Serv ice Tax is not available in the budget documents. In reply to 

the similar issue pointed out in paragraph No. 1.12 of Audit Report No. 6 of 

2014 the Ministry replied that the figure is not being maintained due to 

absence of adequate data. 

The same issue was exam ined by t he Tax Administration Reform Commission, 

in it s third report it was mentioned that for Service Tax, the department 

should consider ways to estimate revenue foregone figures and do a gap 

ana lysis. 

Consequent upon mandatory e-filing of Service Tax return w ith effect from 

October 2011, the department may consider preparation of revenue 

foregone statement in respect of Service Tax. 

1.11 Trade facilitation 

1.11.1 Creat ion of Large Taxpayer Units {LTUs) 

For the trade faci lity LTUs have been set up by the Department. An LTU is 

self-contained tax office under the Department of Revenue acting as a single 

window clearance point for all matters relating to Central Excise, Service Tax, 

Income Tax and Corporate Tax. Eligible Tax Payers who opt for assessment in 

LTU shall be able to file their excise return, direct taxes returns and service 

7 
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tax return at such LTUs and for all practical purposes wi ll be assessed to all 

t hese taxes there under. These units are being equipped with modern 

facil ities and trained manpower to ass ist the tax payers in all matters relating 

direct and indirect tax/duty payments, filing of documents and returns, claim 

of rebates/refunds, settlement of disputes etc. For trade facilitation eight 

LTUs have been established. 

1.11.2 Automat ion of Central Excise and Service Tax 

Automation of Central Excise and Service Tax (ACES) is the e-governance 

initiative by Central Board of Excise and Customs (CBEC), Department of 

Revenue, M inistry of Finance. It is one of the Mission Mode Projects (MMP) 

of the Govt. of India under National e-Governance Plan (NeGP). It is a 

software application which aims at improving tax-payer services, 

transparency, accountabil ity and efficiency in the Indirect Tax administration 

in India. This application is a web-based and workflow-based system that has 

automated all major procedures in Central Excise and Service Tax. 

1.12 Arrears of Service Tax 

The law provides for various methods of recovery of revenues raised but not 

realised. These include adjusting against amounts, if any, payable to the 

person from whom revenue is recoverable, recovery by attachment and sa le 

of excisable goods and recovery through the district revenue authority. 

Table 1.8 depicts the performance of the department in respect of recovery 

of revenue arrears. 

Table 1.8 : Arrears real isation - Service Tax 

(t in crore) 
Year Amount in arrears at Collection during Collection as % of arrears at 

the commencement of the year the 

the year commencement of the 

year 

FY13 45,609 5,836 12.80 

FY14 69,863 7,311 10.46 

FY15 76,928 901 1.17 
Source: Figures furnished by the Ministry. Comment on data discrepancy in Para 1.21 

It is matter of concern that the collection as ratio of arrears during FY15 has 

fa llen drastically to 1.17 percent compared to 10.46 percent in FY14. 

Although, falling ratio of collection of arrears have been repeatedly pointed 

out by audit, there is no sign of improvement. There is a need to strengthen 

the recovery mechanism of the department. 

8 
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1.13 Additional revenue realised because of Anti evasion measures 

Director General of Centra l Excise (Inte lligence) (DGCEI) as wel l as the Cent ral 

Excise and Service Tax Commiss ionerates have well-defined roles in the task 

of detection of cases of evasion of Service Tax. While the Commissionerates, 

with their extensive database about units in t hei r jurisdiction and presence in 

the fie ld are the f irst line of defence against duty evasion, DGCEI specia lises 

in collect ing specific intelligence about evasion of substantial revenue. The 

intelligence so co llected is shared w ith the Commissionerates. Invest igat ions 

are also undertaken by DGCEI in cases having all Ind ia ramificati ons. Tables 

1.9(a) depict the performance of DGCEI during last t hree years. 

Table l.9(a) : Anti-evasion performance of DGCEI 

during last three years 

Year 

FY13 

FY14 

FY15 

Detections 

No. of cases 

835 

1,191 

806 

Source: Figures furnished by the Ministry 

Amount 

5,131 

8,032 

5,703 

(~ in crore) 

Voluntary Payments during 

Investigation 

880 

1,489 

1,420 

It is observed t hat t he number of Service Tax cases and the amounts detected 

by DGCEI is significantly lower du ring FYlS compared to FY14. 

Tables 1.9(b) depict t he performance of Commissionerates during last three 

years. 

Table l.9(b): Anti-evasion performance of 

Com missionerates during last three years 

Year 

FY13 

FY14 

FY15 

Detections 

No. of cases Amount 

5,875 7,827 

8,024 . 6,810 

5,648 4,138 

Source: Figures furnished by the Ministry 

(~in crore) 

Voluntary Payments during 

Investigation 

2,819 

3,614 

3,132 

It is observed that the number of Service Tax cases and the amounts detected 

by Commissionerates is significan tly lower during FYlS compared to FY14. 

Tax administration in Service Tax 

1.14 Scrutiny of returns 

CBEC introduced t he concept of self-assessment in respect of Service Tax in 

2001. Wit h t he introduction of self-assessment, the department also 

envisaged the provision of a strong compliance verification mechanism, inter 

alia, through scruti ny of returns. Even in the self-assessment era, the primary 
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function of the Range/Group;'o the high figures of pendency for correction
after R & C identification indicates that the same is far from being achieved.

Completion of R & C of returns in ACES is the prerequisite for scrutiny of
subsequent returns submitted by the assessees. Large numbers of returns
were pending for scrutiny, risking the correctness of Service Tax collection.

t.L4.2 Detailed scrutiny of returns

The purpose of detailed scrutiny is to establish the validity of information
furnished in the tax return and to ensure correctness of valuation, availing of
CENVAT credit, classification and effective rate of tax applied after taking into
consideration the admissibility of exemption notification availed etc.11 Unlike
preliminary scrutiny, detailed scrutiny is to cover only certain selected
returns, identified on the basis of risk parameters, developed from the
information furnished in the returns submitted by the taxpayers.12

Table 1.11 depicts the performance of the department in carrying out
detailed scrutiny of returns.

Table 1.11: Detailed Scrutiny of Service Tax returns

FY74 44,045 76,20L 27,844 12,974 5,174 17,636

Source: *Figures for FY15 fu rnished by the Ministry does not pertain to detailed scrutiny

As per prescribed norms, only two percent of returns need to be examined in
detailed scrutiny.l3 Hence, the total number of returns to be scrutinised in a

whole year would be very low in respect of any range as total number of
cases marked for detailed scrutiny were only 44,04s across all ranges (2,2721
as on 31 March 201,4.

It is cause of concern the large number (27,944) of returns marked for
detailed scrutiny were pending as on 3i. March 201,4 as other than cases of
fraud, there is no scope for issue of a demand notice to an assessee beyond

10 
Manual for Scrutiny of Service Tax Returns, 2009, para 1,.2877 
Manual for Scrutiny of Service Tax Returns, 2009, para 1.2.\72 
CBEC Circular 1.1,317/2};ag-sT dated 23 April 2009

13 
Manual for Scrutiny of Service Tax Returns 2009, para 4.ZA
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18 months from the date of filing of returns by assessee.14 It is essential that 

the department takes steps to analyse the reasons for long pendency so as to 

ensure revenue due to the Government is adequately safeguarded. It was 

further observed that a huge number of returns were pending for more than 

two years for detailed scrutiny. 

It also appears that the data of age wise analysis of pendency furnished by 

Ministry is not correct for FY14. 

1.15 Adjudication 

Adjudication is the process through which departmental officers determine 

issues relating to tax liability of assessees. Such process may involve 

consideration of aspects relating to, inter alia, CENVAT credit, valuation, 

refund claims, provisional assessment etc. A decision of the adjudicatory 

authority may be challenged in an appellate forum as per the prescribed 

procedures. 

Table 1.12 depicts age-wise analysis of Service Tax adjudication. 

Table 1.12: Cases pending for adj udication with departmental authorities 

Year Cases pending as on 31 March 

FY13 

FY14 

FY15 

No. 

22,690 

19,925 

33,122 

Source: Figures furnished by Ministry 

Amount 

64,599 

31,790 

77,463 

(~ in crore) 

No. of Cases Pending for more than l 

year 

4,478 

4,383 

12,668 

It is observed that adjudications involving revenue implication of ~ 77,463 

crore were pending finalisation as on 31 March 2015. Of these, 12,668 cases 

were pending for more than one year. While the number of pending 

adjudication cases increased by 66 percent in FYlS as compared to FY14, the 

amount involved in these cases increased by 143 percent. The number of 

cases pending for more than one year almost tripled in FYlS as compared to 

FY14. Our observations on "Issue of SCN and Adjudication process" are 

detailed in Chapter II of this report. 

14 
'18 months' in section 73(1) of the Finance Act substituted for '1 year' by Finance Act, 2012 with 
effect from 28 May 2012 

12 
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1.16 Appeal Cases 

Besides the adjudicating authorit ies, there are several other authorities 

including departmental appellate authorities, courts of law etc., where issues 

of law, interp retations etc. are considered. Besides, the department also 

resort s to coercive recovery measures in many instances. Huge amounts of 

revenue thus remain outside the Consolidated Fund of India fo r substant ial 

periods of t ime. Based on data furn ished by CBEC, we have tabulated the 

pendency of cases at various forums in Table 1.14 (a). 

Table 1.13 (a) : Pendency of Appeal (CX and ST} 

Appeals pending at the end of t he year 

Details of party's 
Details of 

departmental Total 
Forum 

appeals 
appeals 

No. of 
Amount 

No. of 
Amount 

No. of 
Amount 

involved involved involved 
Appeals 

(Cr.~) 
Appeals 

(Cr.~) 
Appeals 

(Cr.~) 

Supreme Court 760 1,429 1,632 5,743 2,392 7,172 

High Court 5,631 6,844 5,430 5,527 11,061 12,371 

CESTAT 35,964 63,278 15,832 12,010 51,796 75,288 
Settlement 
Commission 70 103 3 0 73 103 
Commissioner 
(Appeals) 23,233 7,103 2,965 558 26,198 7,661 

Total 65,658 78,757 25,862 23,838 91,520 1,02,595 

Supreme Court 855 1,835 1,702 6,078 2,557 7,913 

High Court 5,856 9,359 5,505 6,764 11,361 16,123 

CESTAT 41,257 90,447 16,685 14,806 57,942 1,05,253 
Settlement 
Commission 109 230 4 1 113 231 
Commissioner 
(Appeals) 23,783 7,054 3,225 669 27,008 7,723 

Total 71,860 1,08,926 27,121 28,318 98,981 1,37,244 

Supreme Court 815 2,202 1,754 6,428 2,569 8,630 

High Court 5,577 10,206 5,408 9,231 10,985 19,437 

CESTAT 44,710 1,05,905 16,719 14,240 61,429 1,20,145 
Settlement 
Commission 155 349 2 1 157 350 
Commissioner 
(Appeals) 25,617 6,272 3,676 655 29,293 6,927 

Tot al 76,874 1,24,935 27,559 30,554 1,04,433 1,55,489 
Source: Figures furnished by the M inistry 

The Table indicates that cases invo lving reven ue of ~ 1,55,489 crore were 

pending in appea ls. As no action can be initiat ed fo r recovery of revenue t ill 

t he appeal is pending, locking up of revenue of ~ 1,55,489 crore is a matter of 

concern . 

The M inistry has provided the data regarding pendency of appeal in respect of 

Service Tax exclusively fo r FY15. The data is tabulated below: 

13 
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Table 1.13 (b) : Pendency of Appeal (ST) 

Appeals pending at the end of the year 

Details of party's 
Details of 

departmental Total 
Year Forum appeals 

appeals 

No. of 
Amount 

No. of 
Amount 

No. of 
Amount 

Appeals 
involved 

Appeals 
involved 

Appeals 
involved 

{Cr. '{) (Cr. '{) (Cr. '{) 

Supreme Court 179 450 359 1,762 538 2,211 

High Court 1,837 4,663 877 1,717 2,714 6,380 

CESTAT 16,245 54,654 5,585 6,762 21,830 61,416 

FY 15 Settlement 
Commission 73 214 0 0 73 214 
Commissioner 
(Appeals} 15,112 3,373 1,925 357 17,037 3,730 

Total 33,446 63,354 8,746 10,597 42,192 73,951 
Source: Figures furnished by the Minist ry 

The Ministry has provided t he detail s of d isposal of appeal cases for FY13 to 

FY15. The data is tabu lated below: 

Table No. 1.13 (c): Breakup of cases decided during t he year 

Department's Appeal Party's Appeal 
% of % of 

Decided Decided Successful Decided Decided successful 
in Favour against appeal in favour against appeal 

Year Forum of Deptt. the Deptt. Remanded (Deptt.) of party party Remanded (Party) 

Supreme 
Court 15 75 9 15.15 16 23 7 34.78 

High Court 102 486 97 14.89 473 1,007 269 27.04 
FY13 CESTAT 346 955 271 22 .01 1,805 2,447 1,380 32.05 

Comm. 
(Appeals) 1,162 1,198 139 46.50 6,432 13,221 1,575 30.30 

Total 1,625 2,714 516 33.47 8,726 16,698 3,231 30.45 

Supreme 
Court 21 82 5 19.44 14 33 3 28.00 

High Court 193 355 22 33.86 379 1247 223 20.50 
FY14 CESTAT 248 1,407 151 13.73 2,314 2,125 1,574 38.48 

Comm. 
(Appeals) 1,141 1,248 31 47.15 7,064 12,888 697 34.21 

Total 1,603 3,092 209 32.69 9,771 16,293 2,497 34.21 

Supreme 
Court 24 149 16 12.70 16 52 29 16.49 

High Court 230 712 130 21.46 447 1397 206 21.80 
FYlS CESTAT 216 1,121 218 13.89 2,255 1,987 1,874 36.87 

Comm. 
(Appeals) 717 869 87 42.86 4,202 9,151 931 29.42 

Total 1187 2,851 451 26.44 6,920 12,587 3,040 30.69 
Source: Figures furnished by the Ministry 

It is observed t hat success ratio of department's appeal against adjudication 

order has decreased from 33.47 percent in FY13 to 26.44 percent in FY15. 

The success ratio of department al appeals is around 43 percent when 

14 
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decided by Commissioner (Appeal) but in extra-departmental higher forums 

it ranges from 13 percent to 21 percent in FYlS. Appeals fi led by the 

assessees have better success rate in extra-departmental higher forums. 

There is a need t o analyse t he reasons of low success rate and to take 

effect ive measures to improve the success rate as well as to reduce the 

pendency of appeals. 

1.17 Disposal of refund claims 

Section llB of the Central Excise Act, 1944 provides the legal authority for 

claim and grant of refund. Further, section llBB of the Act stipulates that 

interest is to be paid on refund amount if it is not refunded with in three 

months of the date of application of refund. 

Table l.13(a) depicts the status of disposal of refund claims by the 

department. The delay depicted is in terms of time taken from the date of 

receipt of refund application along with all details required for processing the 

claims. 

Table l.14(a): Disposal of refund claim s in Service Tax 

(~ in crore) 

Year OB plus No of claims disposed during the year Interest 

claims Total Within 3 Claims disposed of payments 

received number months and with delay 

during of %of < 1 year > 1 year No of Interest 
the year disposals disposals cases paid 

FY13 26,672 15,897 12,328 1,880 1,689 1 0.12 

(77%) (12%) (11%) 

FY14 23,145 13,979 11,445 1,494 1,040 0 0 

{81.87%) (10.69%) (7 .44%) 

FY15 * 13,381 * * * 14 5.58 

Source: Figures furnished by the Ministry 

*The Ministry did not provide the data for FYl S 

It is observed that approximately 80 percent of the Service Tax related refund 

claim disposals are carried out within the prescribed period of three 

months.15 Despite the fact that there is a liability on department t o pay 

interest on delayed refunds, department is not paying interest t o t he 

assessees in most of the cases. Board must ensure that the provisions 

regard ing payment of interest on delayed refund are implemented in right 

earnest. 

As the Ministry did not furnish the data related to cases received and 

breakup of disposal of cases during FYlS, the same could not be analysed. 

Table l.13{b) depicts an age-wise ana lysis of pendency of refund claims 

during last three years. 

15 Sect ion llBB of t he Cent ra l Excise Act made applicable to Service Tax by sect ion 83 of the Finance 
Act 1994 (as amended) 
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Table 1.14(b): Age-wise pendency of Service Tax refund cases as on 31 March 

Year 

FY13 

FY14 

FY15 

OB plus 

claims 

received in 

the year 

23,803 

23,145 

• 

Total number of refund 

claims pending as on 

31 March 

Number Amount 

7,906 41,874 

8,154 4,487 

13,913 8,390 

(~in crore) 

Refund claims pending for 

less than one year Over 1 year 

Number Amount Number Amount 

5,824 30,018 2,082 11,856 

6,391 3,582 1,763 905 

10,848 5,642 3,065 2,747 

Source: Figures furnished by the Ministry • The Ministry did not furnish the data for FYlS 

It is observed that while number of cases has been increasing, the amount 

involved has drastically reduced as compared to FY13, though it increased as 

compared to FY14. 

The complete data for FYlS is not provided by the Ministry despite our 

repeated reminders. 

1.18 Cost of collect ion 

Table 1.15 depicts the cost of co llection vis-a-vis the revenue collection. 

Table 1.15: Central Excise and Service Tax receipts a nd cost of collection 

(~ in crore) 

Year Receipts from Receipts from Total Cost of Cost of collection 

Service Tax Central Excise Receipts collection as % of total 

Receipts 

FYll 71,016 1,37,901 2,08,917 2,072 0.99 

FY12 97,356 1,44,540 2,41,896 2,227 0.92 

FY13 1,32,601 1,75,845 3,08,446 2,439 0.79 

FY14 1,54,780 1,69,455 3,24,235 2,635 0.81 

FY15 1,67,969 1,89,038 3,57,007 2,950 0.83 

Sou rce: Union Finance Accounts of respective years 

It is observed that despite automation and extensive use of Information 

Technology, cost of collection sta rted showing a rising trend from FY13 

onwards. 

1.19 Internal Audit 

Modernisation of Indirect Tax administration in India is based on the 

Canadian model. The new audit system EA 2000 has four distinct features : 

scientific selection after risk analysis, emphasis on pre-preparation, 

scrutinising of business records against statutory records and monitoring of 

audit points. 

Audit processes include preliminary review, gathering and documenting 

systems' information, evaluating internal controls, analysing risks to revenue 

and trends, developing audit plan, actual audit, preparation of audit findings, 

reviewing the results with the assessee/Range Officer/Divisional Assistant 

Commissioner and finalisation of the report. 

16 
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The Audit framework consists of three parts. Directorate General of Audit 

and t he fie ld Commissionerates share the responsibi lity of administration of 

Audit. While the Di rectorate is responsible for collection, compi lation and 

analysis of audit results and its feedback to CBEC to improve tax compliance 

and to gauge levels of cl ient satisfaction, audit parties from 

Commissionerates undertake audit in terms of EA 2000 audit protocol. In 

order to improve audit quality, CBEC took t he assistance of Asian 

Development Bank in developing audit manuals, risk management manuals 

and manuals to train auditors in EA 2000 and CAATs, which prescribe detailed 

processes for conduct of audit. Table 1.16 {a) depicts details of Service Tax 

units due for audit during FYlS by audit parties of the Commissionerates vis

a-vis units audited. 

Table 1.16{a): Audits of assessees conducted during FYlS 

Slab of annual duty Periodicity Number Number Number Shortfall Shortfall 

(PLA+CENVAT) of units of units of units in audit in audit 

due planned audited (%) in FY 
1416 (%) 

Units paying ST>'{ 3 crore Annual 5,702 5,702 2,183 61.72 46.71 

(Category A) 

Units paying ST between { 1 Biennial 4,695 4,695 1,321 71.86 51.07 

and 3 crore (Category B) 

Units paying ST between Once in 6,710 6,710 1,340 80.03 49.19 

'{ 25 lakh and { 1 crore five years 

(Category C) 

Units paying ST<{ 25 lakh 2 % every 14,088 14,088 2,860 79.70 49.20 

(Category D) year 

Source: Figures furnished by the Ministry 

It is observed t hat during FYlS, not only there was a huge shortfall in the 

Service Tax audits conducted across all categories of units but the short fall 

increased su bstant ially as compared to FY14 . 

The resu lt of the audit conducted by t he department is tabulated in table 

1.16 {b). 

Table 1.16{b): Amount objected and recovered during the year 

{'{ in crore) 

Slab of annual duty Amount of short levy Amount of total 

(PLA+CENVAT) detected recovery 

Category A 4,695 1,025 

Category B 1,457 255 

Category C 513 190 

Category D 253 121 

Total 6,918 1,591 

Source: Figures furnished by the Ministry 

16 Reported in Table 1.15(a) of C&AG Report No.4 of 2015 {Indirect Taxes-Service Tax) 
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It is observed that the amount of short levy detected and recovered in 

Category 'A' units is significantly higher than the non-mandatory units. The 

Ministry needs to ensure carrying out of internal audit of all Category 'A' 

(mandatory) units. 

1.20 Revenue Collection due to Departmental Efforts 

Besides, the voluntary payment of Service Tax by the tax payers there are 

various methods by which the department co llects the revenue due but not 

paid by the taxpayers. These methods include Scrutiny of Returns, Internal 

Audit, Anti-Evasion, Adjudication et c. 

The result of departmental efforts is t abulated in Table 1.17 

Table 1.17: Revenue recovered by Departmental Efforts 

(~in crore) 

SI. No. Departmental Action 
Recovery during Recovery during 

FY14 FYlS 

1 Internal audit 1,760.29 632.15 

2 Anti-Evasion 2,865.53 2,765.57 

3 Confirmed Demands 454.06 437.10 

4 Pre Deposit 213.42 352.94 

5 Scrutiny of Returns 188.66 139.04 

6 Recovery from Defaulters 619.48 735.09 

7 Provisional Assessment 6.85 8.37 

8 VCES 3,301.73 2,741.94 

9 ITR/TDS 58.00 306.30 

10 Others 65.68 196.38 

Total 9,533.70 8,314.88 

Source: Figures furnished by the Ministry 

Total Service Tax collection during FY15 is ~ 1,67,969 crore out of which only 

~ 8,314.88 crore is co llected due to departmental efforts. Further, it is noticed 

that revenue collection shown under Internal Audit and Anti-evasion in Table 

1.17 does not tally with the amount shown in Table 1.16 and 1.9 respectively. 

In fact, the recoveries reflected in table 1.17 are far less than spot recoveries 

reported in Tables 1.16 and 1.9. The Ministry needs to examine this data . 

1.21 Non-furnishing of Data and Discrepancy in data furnished by the 

Ministry 

The Ministry could not provide data related to detailed scrutiny of returns 

and disposal of refund cases for FY15 as format of data and responsibility to 

maintain the data were revised from November 2014. This indicates that 

continuity of maintenance of critical data is not ensured during change 

management in CBEC. Further, CBEC provided data relating to various 

performance parameters such as scrutiny of returns, refunds, arrears 

18 
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realisation, internal audit etc. However, we observed in respect of registered 

assessees, preliminary scrutiny of returns and arrears realization17
, data 

furnished did not tally with information furnished for last Audit Report no. 4 

of 2015. There is an urgent need to improve the quality of data maintenance 

in respect of Service Tax. 

1.22 Audit effort and Service Tax audit products - Compliance Audit 

Report 

Compliance audit was managed as per the Comptroller and Auditor General' s 

(CAG) Audit Quality Management Framework, 2014 employing professional 

auditing standards of the Auditing Standards, 2°d Edition, 2002. 

1.23 Sources of information and the process of consultation 

Data from the Union Finance Account, along with examination of basic 

Records/ documents in DoR, CBEC, and their field formations, MIS and MTRs 

of CBEC along with other stake holder reports were used. We have nine field 

offices headed by Director Generals (DGs)/Principal Directors (PDs) of Audit, 

who managed audit of 781 units (CX and ST) in FY15. 

1.24 Report overview 

The current report has 166 paragraphs having financial implication of 

~ 386.35 crore. There were generally three kinds of observations: non

payment of Service Tax, short payment of Service Tax, irregular avail ing and 

utilisation of CENVAT credit etc. The department/Ministry has already taken 

rectificatory action involving money value of ~ 373.58 crore in case of 162 

paragraphs in the form of issue of show cause notices, adjudication of show 

cause notices and reported recovery of~ 53. 77 crore. 

1.25 Response to CAG's audit, revenue impact/follow-up of Audit 

Reports 

In the last f ive audit reports (including current year's report) we had included 

846 audit paragraphs (Table 1.17) having financial implication of 

~ 2,129.15 crore. 

17 Table 1.6, 1.8 and 1.10 
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Table 1.17: Follow up of Audit Reports 

(~in crore) 

Year FY 11 FY 12 I FY13 FY 14 I FY 15 Total -
Number 199 152 151 178 166 846 --Paragraphs included Amount 204.74 500.23 265.75 772.08 386.35 2,129.15 

Pre Number 184 150 I 147 I 171 1 162 I 814 

printing Amount 185.69 498.65 I 262.29 I 4n.22 I 373.58 I 1,797.43 

Post Number 11 1 4 -- -- 16 ._ - - I 

printing Amount 17.79 0.52 1.81 -- -- 20.12 

Paragraphs Number 195 151 I 151 1 171 1 162 I 830 

accepted Total Amount 203.48 499.11 I 264.1 I 411.22 I 373.58 I 1,817.55 

Pre Number 122 88 95 92 109 506 - .___ 
printing Amount 78.76 84.58 65.28 130.29 53.77 412.68 

Post Number 9 4 1 9 I 9 I -- I 31 

printing Amount 2.24 o.85 I 2.01 I 33.80 I -- I 38.96 

Recoveries Number 131 92 104 101 109 537 

effected Total Amount 81 85.43 I 67.35 164.09 53.77 451.64 

Source: CAG Audit Reports 

It is observed that the Minist ry had accepted audit observations in 830 

audit paragraphs having fi nancial implication of ~ 1,817.55 crore and had 

recovered ~ 451.64 crore. 

20 
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I 

~SiSiG.O~ of S~ow CaiG.Ose Nrortta'6eSi arnid Ardl]tu11dlaccarttncrnl prc(bess . I . . . . 
I 

2.ll ~rrnii:rnidll!.lldD'°ITil 
I 

Adjudication is' a quasi-judicia~ function of the officers of the CentraLIExdse 
- I . . 

. . I . 

and Service Ta,x Department. Through imposition of an appropric:ite pena~ty 

after adjudica~ion, it seeks to ensure that no revenue fo.ss is caused by the 
i 

contravention I of applkab~e laws/rules/regu~ations etc. However, if an 

. innocent persdn is punished or the punishm'ent is more than warranted by . . I .. • . ... 

the nature of 9ffence, it may undermine the trust between the G;overnment 

and the tax waver .. ff, on the other hand,. a rea~ offender escapes the 
i . 

punishment pr
1
bvided by ~aw, it may encourage commission of offences to the 
I . . . 

detriment of bpth the Government and the honesttaxpayers. 

I 

There may be ~ituations re~ating to the demand of tax not paid, short paid or 

errone~u,sly r~funded, misclassification, CENVAT credit· wrongly avaiied, 

imposition of pena~ty etc. ~t is mandatory that a Show, Cause Notice (SCN) is 

issued if the d~partment contemplates any action prejuditial to the assessee. 

The SCN woul~ detail the provisions of ~aw al!egediy·vio~ated and ask the 
I , . 

noticee to shor cause why action should not be ini~iated against him under 

the re~evant -provisions of the Act/Rules. Thus, an SCN gives the noticee the 
' . 

opportunity toj present his case. 
i 

·j ' ., 

~n the ca!)es w~ere Servke Tax has not been paid or short paid or erroneously 

refunded, SCNJ is to be served within eighteen montlls from the relevant date 
I 

in normal cas~ (within one year up to 2ih May 2012) and within five years 

from the relev
1

ant date in case of fraud, coHusion, wilful suppression of facts, I · .. · , 
etL, with the intent to evade payment of duty or to get erroneous refund. I . • 

Further, it is p
1
rovided in the Finance Act, 199418 that where it is possib~e to 

. I 
do so, the SCNs shouid be adjudicated within six month in normal cases and 

. i 
I 

within one year in extended period cases, from the date of service of the 
I . . 

notice on the person. 
I 

Adjudkation proceedings shaH be conducted by observing principles of 

natural justicJ. The notkee shaH be given a Persona! Hearing (PH) before 
' .I 

deciding the c~se. There shaH be a written Order in original (OiO) after the 
- : . l . 

completion ofiadjudicatiori .process detailing facts of the case and justification 
. . I 

of the adjudic~tion order. Thus the ide.a is to ensure prompt initiation and 

speedy 'dispo~a~ of the adjudication cases. The process of adjudkation is 

shown intt'le chart below: 
. I 

I 
18 With effect frbm 6 August 2014 . . i 

I 
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Chart2.1 
SCN and Adjudication Process under Sed181173 .._ ... Finance Act, 1994 

Time Limit 

Normal Period - 18 
Months (one year up 

to 27" Mav 20121 

Short Levied 

Department 
contemplates action 

Issue of se-c-Notice 
(SCN) 

Content s -

Date, Name and Address 
of Assessee. Amount 

Extended Period - S years from 
relevant date when tax not paid 

due to fraud, collusion, any 
willful mis-statement, 

supperession of facts or any 
contravention of act I rules with 
intent to evade payment of tax 

22 

Erroneously 
Refunded 

Assessee voluntarily 
pays with Interest and 
pena lty, if applicable 

NoSCN 

SCN received by Assessee 

"- llCUPtS 
the FKts of SCN 

"-does not 
accept the facts of SCN 

Personal Hearing 
(Maximum3) 

J 

Demwl II Cllllllnned fully, 
partially or dropped 

Order in Original (0 -1-0 ) in 
writing to be issued withinj 

30 days of last PH 
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i 

2o2 AILlldlnt Qlb]ecil:avies 

The objectives btthis audit were to examine: 

a) 

b) 

c) 

I 
I 

the adequacy of rules, regulations, notifications, circulars/instructions 

etc. issJed.from time to time in relation to adjudication process; 
I 

whether the extant provisions of law are. being complied with 
i 

adequately; 
. I 

. i 
whether there was an effective monitoring and internal control 

h 
I. 

mec anrsm. 
i 
I 

.Stope ?f AlUldloil: ainidl Coverage 
i 

In this audit we covered 36 Commissionerates aio11g with 92 Divisions and 80 

Ranges falling ~nderthese Commissionerates. 
I 

Further, we checked 2,580 adjUaicatiolil cases yet to be finalized, 5,767 
i 

adjudicated ca~es, 394 draftSCNs pending for issue,.1,837 cal~ book cases and 
. I 

849 cases decided against revenue in adjudication stage. The period covered 

was FY12 to FY14. 

2o4 All.!idlat ~inidlirugs 

We noticed irregularities .in 964 cases invo~ving revenue of z 95.14 crore. The 

gist of major fi~dings is summarised below: 
I 

(i) Eight demands, involving revenue of Z3.34 crore,were concluded 
I 

in adjudication as time barred due to late issue of SCN. 
i . 

(ii) In 36 cases SCN was not issued within the stipu~ated time period~ 
I . 

of vVhich 23 cases invo~ved a revenue implication of~ 22.17 crbre 
i . . . . 

and! in ba~ance 13 cases the value involved could not be worked 

out ~or want of details. 

(iii) 46 ~ases involving revenue of z 21.08 crore were pending for 

adJJdication for more than two years. 

(iv) 52 dases invo~ving revenue of z 22.35 crore were irregulady kept 

indH book. 
I 
I 

The finding~ are discussed in subsequent paragraphs. 
I 
I 

2o5 ~ssm~ of SCN 
i 

Section 73(/) ofi the Finance Act, 1994 env_isages, inter a/ia, that where Service 
. I 

Tax has not been paid or short paid or erroneously refunded, SCN is to be 
I 

served within eighteen months from the relevant date in. normal case (within 

one year up to f2 ih May 2012) and within five years from the relevant date in 

case ·offraud, /collusion, wilful suppression of facts, etc,, with the intent to 

evade payment of duty or to get erroneous refund. 

23 
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'·. 
\-, 

In an era of automation, where the focus is on improving·_iiry1
1

elines, it could 

be seen that the time limit for issue of SCN in normal c~s~\.vas~~-xtended from 
- - . - ' ··_., 

one year to eighteen months from 28th May 2012-onward.s. But still we 

noticed that extended period was inv()ked for issuing~SC~s:h; dermal cases 

also. The timelines prescribed in statute determine the out~r li~jts for issuing 

SCN. But as cou!d be seen from the observations diit,Gssed b_elow, instead of 

finishing this task in minimum possible time, the ext~n.d_edperiod clause was 

invoked in certain cases in violation of the aforemeri!fohed provisions. 

2.5.:ll. !DilVIOHt:atnon of iextemtdledl [pllell'IlOidl of tame fio'dss~~ ofSCN 

We observed in eight cases in four Commissionerates?-9 .that the SCNs were 

issued invoking the extended period of time which,. as he id by Adjudicating 

. Authority, was not in conformity with the provisions of statut~. Failure on the 

part of the department to issue SCN in time, thus, res0ited ~n ~oss of revenue 
I . - -, ·~- ~ . " 

to the tune of z 3.34 crore. The Ministry has accepte~ ~he facts in al! the 

cases (November 2015). One case is highlighted below::-> 

2.5.1.1 in Chandigarh-I Commissionerate, two SCNs involving money 

value of { 2.86 crore were issued (October 2010 ·ancf April 2011) to M/s. 

Himachal Futuristic Communications on the basis of audit observation by 

invoking the provisions of extended period of 5 years. However, the demand 

~as dropped by the adjudicating authority holding the same as time-barred. 

This resulted in loss of revenue of { 2.86 crore. NO appeal was flied by the 

department against the order. 

When we pointed. this out (May 2014), the Ministry acce~ted (November 

2015) the facts and stated that the department fii°ed an a~pe.al against the 

order in CESTAT. 

2~5.2 ~ss1U1e of Show 1Ca1U1se Notke 

Test check of records .in nine Commissi()nernt~~2~ re~ealed that in 36 cases 

SCN was not issued within the stipulated time:~~er\~·a: 9ut of these, 23 cases, 

for which details were available, involved -.-a· revenU~ - implication of 

z'22.17 crore. · This might result in th.ese -sf,i\ff.being time barred. The 

Ministry accepted (November 2015) the fai::ts'
1

Jn ia ·cases and in 18 other 

. cases stated that report would follow. In some'-(:fu's.es the Ministry attributed 

t~e delay to non-avaiJability of relied upon doC:urnents from internal audit 

parties or from the assesses, due to which demand could not be quantified. 
I . . 

The reply could not b~,,accepted as such delay in obtaining documents should 

19 
Guwahati, Kolkata ST, Chandigarh I and Udaipur 

20 
Guwahati, Shillong, Durgapur, Kolkata ST, Kolkata ST-II, Jaipur-I, Indore, Coimbatore and 
Mumbai ST-V 
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be. minimised ~nd further, in exceptionai case. of some genuine grounds to 
I 

avoid time ii~it, the department has the option to issue SCN without 
I . -

quantification Of demand and to quantify and inform to the noticee before 
I 

adjudication. Three cases are rnustrated below:-
- I - . 

2~5.2.:!l. As per Special Secretary and Member's letter dated 13 
, I . -

October 2010, jwhere audit objection is admitted by the Commissionerate, 
- I -

the SCN shouldjbe issued. immediately and in no case later than 30 days. 

In Kolkata Serlice Tax Commissionerate, a CERA objection involving an 

amount of~ 16l 7s crore p!us interest of~ 73.44 lakh on M/s. Vodafone Essar 
I 

East ltd., issuep in May 2010, was admitted in Juiy 2011. But the SCN was 

issued in· Augu~t 2013 Le. much later than the date of admitting the said 

objection, by invoking extended period. However, as the issue became known 
I 

to the departm:ent on the basis of CERA observation, such extended periods 
I 

may be hit by ti'me bar dause. Therefore, department should have issued SCN 
I 

within 30 days foilowing:the Ministry's instructions cited above. 
I 

When we poin~ed this out (July 2014), the Ministry stated (November 2015) 

that the SCN was delayed due to further examination and to quantify any 
' -
I 

further amount:. 
l 
I 
I 
I 

2,5.2,2 ~h the Service Tax-~ Commissionerate, Mumbai on the basis of 
I 

intema~ audit bbservation (raised in September 2008}, the SCN showing 
I - .. 

demand of Z 2.05 crore pertaining to period January 2006 to March 2007 was 
! 

issued to M/s. ·Indian Airlines Ltd., in January 2013. The said demand might 
I 

be barred by limitation of time due to delay in issue of SCN. 

When we point'ed this out (September 2014), the Ministry stated (November 

2015) that rep~rt would follow. 

I 
2.5.:2.3 M/s Seivel Advertising Private ltd., in Kolkata Service Tax 

I 
Commissionera~e was issued SCN in April 2006 covering the period 1998-99 

to 2000-01 de~alJ:ding Service Tax under Advertising services by invoking 

extended perio~. On the same issue, periodical SCN covering the period from 

October 2004 and~March 2005 was aiso issued and transferred to Cali Book 
i ' 

for being cont~sted by the department. However, the· Department did not 

raise any dembnd for the period 2001-02 to September 2004 involving 

revenue of Z 2Jo2 crore. Thus, non issue of SCN in time by the department 

might result in fhe issue being time barred. 
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When we pointed this out (June 2014), the ministry stated (November 2015) 

t hat the case file was not readily available due to restructuring of the 

Commissionerate. 

2.5.3 Levy of penalty before closure of Internal Audit paras 

Section 73{4A} of the Finance Act, 1994 stipulates levy of interest and penalty 

where during the course of any audit, investigation or verification, it is found 

that any Service Tax has not been paid or short-paid, but the true and 

complete details of transactions are available in the specified records. This 

section provides that the person chargeable to Service Tax may pay the 

Service Tax in full or in part alongwith interest payable thereon under section 

75 and penalty equal to one percent of such tax for each month, for the 

period during which the default continues, up to a maximum of twenty-five 

percent of the tax amount, before service of notice on him and inform the 

Central Excise Officer of such payment in writing and the proceedings in 

respect of the said amount of Service Tax shall be deemed to have been 

concluded. 

We observed that 30 cases in five Commissionerates21 had been closed 

without levying penalty amounting to ~ 3.14 crore in contravention of the 

provisions under Section 73(4A). The Ministry accepted the facts (November 

2015) in 23 cases and in seven cases stated that report would follow. Cases 

noticed in respect of two Commissionerates are highlighted below:-

2.5.3.1 In Naida Commissionerate, the observations in respect of 20 

assessees were settled as they had made payment of arrears of Service Tax 

alongwith interest. The paras were settled without levying penalty amounting 

to ~ 89.68 lakh in contravention of provision under Section 73(4A) of the 

Finance Act, 1994. 

When we pointed this out (October 2014), the Ministry stated (November 

2015) that suitable action was being taken in the matter. 

2.5.3.2 In Service Tax-I Commissionerate, Mumbai the closure of 

cases/ direction for recovery of interest without levying penalty were made 

against four assesses22 amounting to ~ 1.75 crore in contravention of the 

provisions under section 73(4A). 

When we pointed this out (September 2014), the Ministry stated (November 

2015) that suitable action was being taken in the matter. 

21 Bolpur, Mumbai ST-I, Mumbai LTU, Aurangabad and Noida 
22 

M/s. Atos Origin India Pvt. Ltd., M/s. Hindustan Dorr-Oliver Ltd., M/s. Hyundai and 
M/s. MSC Agency India 
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' i ' 
Section 73(/) df the Finance Act, 1994 inter a/ia, provides that where any 

Service Tax is ~rroneously refunded, SCN should be served within one year 
I 

from the rele~ant date (within eighteen months with effect from 28 May 
I . 

2012}. Sub-section 2 of Section 84 provides that the Commissioner of Central 

. Excise can pas~ review order within a period of three months from the date of 
I , 
I 

communicatiof/ of decision or order of the adjudicating authority. 

!n Kolkata Serlice Tax Commissionerate, it was notic.ed that in SO cases, 
I 

erroneous refund was sanctioned (November 2010 to May 2011). !Further 
I . 

scrutiny revealed that the Commissioner of Central !Excise (Appeal) held 
I 

(November 20~1 and January 2012} that appeals med against these refund 
I 

orders in al! SO cases were not maintainable for being time barred as in aH 

cases, Review ~rders were passed beyond the statutory limit of three months 
I 

from the date 6f communication of the decision of the adjudicating authority. 
I 

It was also doticed that Commissioner requested (February 2012) the 
I 

jurisdictional qeputy Commissioner to issue SCN for recovery of erroneous 
I . 

refund without delay in 44 cases where Departmental appeal was rejected 
I 

(November 20t1) by Commissioner (Appeal). Audit noticed that order of the 

Commissioner !was communicated in February 2012 and by this time, one 
I 

year period from the passing of mos in 14 cases already expired. The 
' Department d.id not produce SCNs issued, if any and orders of the 

. 'i , I 

adjudicating authority in 47 cases. 

It was further ~oticed from the review orders as made available to audit in 14 
i ' ' 

cases out of SO cases, that the amount sanctioned as erroneous was ~ 41.36 
i 

lakh. Thus, de!fyed· issuance/non-issuance of SCNs for recovery of erroneous 

refund within one year from the date of refund orders resu~ted in the SCNs 
I 

becoming time! barred. 
I 

We pointed th~s out ('September 2014) and the reply of the Ministry had not 
I 

- been received (January 2016). 
I . I 

2.5.5 Compiete!l1less of SCN 
I . 
I 

As per the CBEC's Adjudication Manual, the amount demanded must be 

indicated in tAe SCN. If SCN is based on one ground, demand cannot be 
i . . 

confirmed on bther ground. The order should not travel beyond the SCN. 
I . . . 

Further, Sectio(l 73(/) of the. Finance Act, 1994 stipulates, inter alia, that in 

case of non-pa~ment/short payment of Service Tax, SCN is to be served within 
I 

one yearin normatcase (within 18 months with effect from 28 May 2012} and 

within five yedrs in case of fraud, collusion, wilful suppression of facts, etc., 

wlth the intent) to 'evade payment.of duty or to get erroneous refu~d. 
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Further, Board clarifiecl3 (October 2007) that on payment of Service Tax and 

interest before SCN, all proceedings shall be concluded. It has also been 

clarified that conclusion of proceedings in terms of Section 73 (3) implies 

conclusion of entire proceedings under the Finance Act, 1994. 

As per Section 73{3} of the Finance Act, 1994 in case of non-payment/short 

payment of Service Tax, the person chargeable with the Service Tax may pay 

the same on the basis of his own ascertainment or on the basis of tax 

ascertained by a Central Excise Officer before service of notice on him and 

inform the Central Excise Officer of such payment in writing, who on receipt of 

such information shall not serve any notice in respect of the amount so paid. 

We observed in 22 cases in eight Commissionerates24 that the demands of 

'{ 20.68 crore besides interest and penalty were dropped in adjudication 

orders either for the reason of error in SCN or as the SCN did not spell out the 

amount of Service Tax short paid/not paid. Further, in 12 cases SCNs were 

issued although Service Tax with interest was already paid by the assessees 

and in two cases excess amount of Service Tax was demanded due to 

arithmetical mistake in ca lculation. The Ministry accepted (November 2015) 

the audit objection in 15 cases and in six cases stated that report would 

follow. In one case, the Ministry did not accept audit objection, which was 

il lustrated below alongwith one more case:-

2.5.5.1 In Guwahat i Commissionerate, one SCN showing demand of 

'{ 2.17 crore for the period September 2003 to April 2007 was issued ( March 

2009) to the assessee, the General Manager, BSNL (Land Line) for recovery of 

CENVAT credit irregularly availed by the assessee. We observed that the 

Adjudicating Authority in its 010 (March 2013) had dropped the demands 

alongwith interest and penalty as there was no proposal at all to invoke the 

extended period in the SCN. 

When we pointed this out (August 2014), the Ministry did not accept 

(November 2015) the audit objection and stated that as there was "willful 

suppression" in this case, and automatic invocation of extended period would 

come into play. 

However, the fact remained that SCN was dropped in adjudication due to non 

invocation of extended period in the SCN and this order was not challenged. 

23 
Letter No. 137 /167 /2006 -CX-4 dated 03 July 2007 

24 
Guwahati, Shillong, Bolpur, Kolkata ST, Vadodara I, Visakhapatnam I, Hyderabad II and 
Hyderabad Ill 
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! 

2.5.5.2· 
i 
~.n Visakhapatnam+ Commissionerate, an amount of z 25.01 
i 

crore was confirmed (October 2011) in o,~o under Port Services against M/s. 

Esskay Shippin~ Pvt. Limited. However, verification of calculation attached to 
I . . 

SCN had revealed that the actual amount of Service Tax required to be 

demanded wo~ld be z 9.24 crore. Thus, there was an excess demand in SCN 

amounting to ~ 15.77 crore during the period 2009-10 and 2010-11. This 

happened due to arithmetical mistake in calculation. 
I . 

When we pointed this out (September 2014), the Ministry accepting 
I 
I 

(November 2015) the audit objection, stated that the railway freight though 
I . 

stated to be nbn taxable in the SCN, was added to the taxab~e value and 
I 

appeared to br a clerical error. They further stated that the demand was 

confirmed in th'e OIO to the tune of z 25.01 crore. 
i 
i 

Department's ~ontention, that an error amounting to z 15.77 crore in SCN 
l ·-. :~ 

was a clerical E1rror, was not acceptable and a~so such a major error was not 

noticed while a'.djudicating the SCN. Further progress in the case was awaited 

(January 2016). 
' i 
' 

2.5.6 Se11Vh11g o~ SCN 

Section 37C of Central Excise Act, 1944 which is also applicable to Service Tax, 

provides that qny SCN shall be served a) by sending it with registered post 

with acknowle~gement due to the person for whom it is intended or his 
I 

authorised agent, b) if it cannot .be served as aforesaid, then by affixing a 

copy at a c,con~picuous space· in factory or warehouse, c) if this is also not 

possible, then.by affixing a copy on the notice board of the office or authority 
' 

which issued the notice etc. 
i 

Further, as per!CBEC's Draft Adjudication Manual, one of the most important 

principles of n~tural justice is that the noticee shall be given reasonable 

opportunity of being heard before any adverse order is passed.against him. 

We observed in Rajkot Commissionerate an SCN raised (April 2010) against 

M/s New Gajj~r Engineering, Jamnagar for a Service Tax demand was not 

delivered to Hie assessee as the department cou~d not trace the assessee. 

The case was a:djudicated (November 2011) without communicating SCN and 

holding of personal hearing whkh was against the principles of natura! 

justice. We als~ observed that OIO was not communicated to the assessee in 
I 

contravention 9f the aforesaid provision. 
i 

When we pointed this out (September 2014), the Ministry replied 
i 

(November 20l:-5) that in future, procedure under section 37C wou!d be 

foHowed in case of necessity and that instructions in this regard would be 
I 

foi~owed in true spirit. 

29 



Report No. 1 of 2016 (Indirect Taxes - Service Tax) 

I 

Sub-section {2A) of section 11A of Central Excise Act, 1944 provides that in 

order to effect expeditious disposal of the Central Excise offences and 

demands, in case any duty of Excise has not been levied or paid or has been 

short-levied or short-paid or erroneously refunded, by reason of fraud, 

collusion or any wilful misstatement or suppression of facts, or contravention 

of any of the provisions of this Act or of the rules made there under with 

intent to evade payment of duty, where it is possible -to do so, the 

adjudicating authority shall determine the amount of such duty, within a 

p~riod of one year. Further, in any other case, where it is possible to do so, he 

shall determine the amount of duty of ExCise which has not been levied or 

paid or has been short-levied or short-paid or erroneously refunded, within a 

period of six months, from the date of service of the notice on the person 

w:ider sub-section 11A(1}. However, there is no such equivalent provision in 

respect of Service Tax. 

However, Section 33A (1) of Central Excise Act is applicable to Service Tax also 

as per section 83 of the Finance Act, 1994 in matters of giving the noticee an 

opportunity to be heard. Further, no adjournment shall be granted more than 

three times to a party during the proceeding (Section 33A of Central Excise 

Act). Moreover, normally thirty days time is given to reply to the SCN. 

2:6.1 IP'elnldalnlg Adl]lUldla«:arttu!ClD'il Cases 

We observed from test check of records of seven Commissionerates 25 that 

46 SCNs in seven Commissionerates26were pending adjudication beyond two 

years as of 31 March 2014 involving revenue of ~ 21.08 crore in 41 cases 

w.hich audit could quantify. The pend ency was between three to five years in 

15 cases and more than six years in nine cases. 
I 

When we pointed this . out {September 2015), the Ministry accepted 

(November 2015) the facts in 38 cases a11d stated that besides, frequent 

changes in adjudicating authorities, manpower and infrastructural-constraints 

delay the adjudication process. Sometimes, as adjudication process invo~ves 

verification of ~arge number of documents, cross examination of witnesses 

e~c., aH these factors also contribute to delay in adjudication process. 

Further, i11 eight cases the' Ministry statedthat report wouid follow. 

25 
· Chandigarh-I, Panchkula, Delhi ST, Bhopal, Raipur, Coimbatore and Vadodara-1 

26 
· Bhopal, Chandigarh I, Panchkula, Delhi ST, Raipur, Vadodara I and Coimbatore 
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I 

2.6.2 Fixing bt Personal IHlearang 
I . . 

As per Section 33A (/) of Central Excise Act, 1944 which is applicable to Service 
. I 

Tax also, the A!djudicating Authority shall give an opportunity of being heard 
I 

to a party. I 

We observed in 11 cases of Hyderabad-II Commissionerate that personal 
I 

hearing was n1t granted to the assessees even after more than two years of 

issuance of SCN. . 

When we pbinted this out (August 2014), the Ministry accepted 
. I . 

(November 2015) the facts and stated that in four cases adjudication process 
I 

commenced. It was further stated that in seven cases, the files were pending 

for adjudicatibn in view of pendency of department's appeal before . I . 
honourable Supreme Court on EPC/Turnkey projects to which these SCNs 

. I 
related. FurthEfr scrutiny revealed that four out of these seven cases, for 

which details ~ere made available by the Commissionerate, were transferred 
I 

to call book in .November 2015 on~y. This implied that in these four cases for 

which SCNs w~re issued in 2012, neither adjudication pmcess was initiated 

nor cases trans,ferred to call book for three years. 

2.6.3 Girall'ilt rbf Pers!Olll'ila~ IH!eaiirnll1lg 
I 

As per Section i33A of Central Excise Act, 1944 which is applicable to Service 
I 

Tax also, the A'.djudicating Authority shall give an opportunity of being heard 
. I 

to a party and pdjpurn the hearing and no such adjournment shall be granted 

more than thre1e times to a party during the proceeding. 
: 

During test ch~ck, we observed that in 208 cases in 16 Commissionerates27 

adjournment ~as granted to the parties in excess of three times in 

contravention bf the above mentioned statutory provisions. 
. I 

.The number ofladjournment ranged from 4 to 12. 

When we poi'.nted this out (.June 2014 to October 2014), the Ministry 

attributed (N~vember 2015) the adjournments in 193 cases to transfer of 

adjudicating aJthority, request of assessee, non-traceability of assesses, non

appearance otl parties for personal hearing and stated that extensions were 

given to follov(, principles of natural justice . Ministry's reply was awaited 

(January 2016)1in 15 cases. 

I . . 
27 Guwahati, Kolkata ST, Shillong, Ranchi, Delhi ST, Delhi ST I, Delhi STcJV, Chandigarh I, 

. I . • 

Panchkula, Ahmedabad ST, Vadodara I, Rajkot, Jaipur I, Jaipur II, Alwar and Udaipur 
. I 
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2.6.4 !ssu.aaintre of adl]lUldlkai1taiolJ'll ordlieirs watM111r stnplUl~artt:iedl IPeraodl aifteir 

<CIOl11l'll[p~iei!:iollil of JPISll"SOIJ'llial~ he«UDIJ'llgs. 

As per Para No. 3 of Board's Circular dated 20 September 201028
, in all cases, 

where the personal hearing has already been completed, orders should 

normally be issued within a month of the date of completion of the personal 
i . • 

hearing. 

We observed that Department passed OIOs in 472 cases i11 21 

Commissio11erates29 after a de~ay ranging from 01 day to beyond two years 

On excess of 30 days from the date· of completion of ~ast personal hearing . 

granted to the parties). Two-thirds of these de~ays were beyond one month. 

Such delay was more than one yeari11 14 cases. 

When we pointed this out (June· 2014 to October 2014), tile Ministry 

accepted the facts in most of the cases (November 2015) and stated that it 

was due to acute shortage of staff, frequent change in adjudicating 

authorities, infrastructural co11strai11ts, high volume of records in the case, 

late submission of additional records by tile assessees etc. 

The reply was not acceptable as in any case, adjudication orders sllouid llave 

been issued within. 30 days from the date of completion of PH. 

2. 71 IEfifretithuem~iss cif M10JIJ'llDitoirnll1lg a11nid !1nrttemaii Cicill1li!:tr«»~ 
. . 

Monitoring and Internal Contra~ is an integral process which addresses risk 

cihd provides reaso11ab~e assurance about effectiveness and adequacy of 

system and procedures. We noticed the foHowing inadequacies ill this 

regard. 

As per Board's Circular ·dated 14 December 199530
, the· cases can be 

t~ansferred to C.all Book, where the department has gone in appeal to the 

. appropriate authority, where injunction has been issued by the Supreme 

Court/High Court/Tribunal, cases where· audit objections are contested or 

.. where Board has specifically ordered for keep{ng the case in Call Book. 

Again Board had emphasizecf1 that Call Book cases should be reviewed every 
. . 

·"!onth. The Director General of Inspection (Customs and.Central Excise) had 

reiterated (December2005) the need for monthly review stating that review 

28 Circular No. 130/12/2010-STdated 20 September 2010 
29 

Guwahati, Bolpur, Shillong, Chandigarh I, Panchkula, Noida, Mumbai lTU, Aurangabad, 
•. Vishakapcitnam ~, Hyderabad Sl, Calicut, Cochin, Coimbatore, Indore, Bhopal, Jabalpur, 
·. Raipur, Bilaspur, Delhi ST, Delhi Sl-~ and Delhi ST-Ill 

30 
Board's CircularNo.162/73/95-CX dated 14 December 1995 

31 DO F No. 101/2/2003-CX-3 dated 3 January .2005 
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I - -
of Call Book cases may result in· substantiat reduction in the number of 

I 
unconfirmed drmands in call book. 

I . . 
During test cneck we noticed that in 64 cases in eight Commissionerates32 

kept in. caH ~ook, periodical review of the cases was not done by the 
i 

department. Three examples were given beiow: 
i 

n~ !n Koikat~ Service TaxCommissionerate, 20 cases were kept in Caii Book 

without Jconducti11g review since September 2008. The Director~te 
Genera! '.of Service Tax, Mumbai, and the Directorate of Inspection, 

Customs land Central Exdse (!Eastern Regional Unit) in their inspection 

Report irl 2012 and 2013 had also advised to review the Cai! Book Cases -
i 

periodkaHy. Still the same was not compHed. 
I 

an~ Seven c~ses kept in the Cai! Book in _the Division -iii under the 

Vadodar~-! Commissionerate were not reviewed periodka!!y. 
- - I '' , - . 

m~ !n_ Delhi ~T Commissionerates and lTU Commissionerate, Deihi, 37cases 

kept in the Ca!i Book were not reviewed month!y. 
i 

When we pqinted this out (September 2015), the Ministry - accepted 

(November 2oi5) the f~cts in most of the cases and stated tllatthey initiated 

review of call ~ook cases. 
I 

2.o #' o2 Rie'\t(E!)fl'illt!(Q)ll'il (Q)~ «:aisies Hlril tlhlie Ca~~ B(Q)olk 

As per Board'1 clarification vide their Jetter F. No. 206/02/2010-CX.6 New 

Delhi, Dated ~-February 201a33
, cases where audit objection has not been 

admitted by t~e department, and the same is not converted into SOF/ DAP by 

CERA, then t~e SCNs issued on account of said audit objection may be_ 
I 

adjudicated a!f er a period of one year from the date of sending the reply to 

the audit objection. However, before adjudication, it must be ensured_ that the 
. . \ 

audit objection, has not been conv~rted into SOF/DAP. 
. I 

52 cases in se~en Commissionerates34having monetary impikation of~ 22.35 

crore were foJnd to be kept in Cali Book irregulariy. Some of the reasons for 

this error wer~ non-approval of the competent authority to transfer the case 

tci Ca!! Book, paras kept pending in CaH Book a!though dedsibns in similar 
I -

cases was give1n by higher authorities and paras kept pending in CaU Book on 
: i ' . . . 

the ground of contesting the CIERA para a!though either 1110 SOF/DP was 
- - . 1 - . 
issued by CIER~ in these cases or paras dosed by CERA etc. . 

I 
I -

32 Kolkata ST, vabodara I, Delhi ST, Delhi ST-I, Delhi ST-ii, DeihiST~m, Delhi ST-IV and Delhi 
lTU ' I ' - - - . -

:: .1· . . 
33 F. No. 206/02/2010-CX.6 New Delhi, Dated 03 February 2010 I . - . . - - • . . -.· 
34 Boipur, Kolkata ST, Bengaluru LTU, Benalurn ST, Delhi ST, Bhopaland Indore 

- I - . -
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When we pointed this out (July 2014 to October 2014}, t he Ministry accepted 

the facts (November 2015) in most of the cases and further reported that 

cases were being taken out from the Call Book w herever necessary. 

2.7.3 Monitoring mechanism of reporting through MTR 

The Board had instructed {May 2003)35 the Commissioners and Chief 

Commissioners to do the analysis of the reasons for pendency of adjudication 

cases and strengthen the monitoring system. Further, the department has 

the periodical reporting system i.e. Monthly Technical Report {MTR) for 

monitoring the cases relating to adjudications and their disposals, reasons for 

pendency, unconfirmed demands, call book cases pending etc. Some of these 

are monitored by DGICCE and some others by DGST. 

Further, the department has to maintain the "Audit Follow-up Register" in 

respect of the observations of the Internal Audit after getting its final 

approval in the Monthly Audit Monitoring Committee meeting. Each CERA 

objection is noted in the registers in the CERA observation Cell. Similarly in 

Anti-evasion Cell, RST-5 (earlier 3351) Register is required to be maintained for 

every detection. 

The regional unit of the DGICCE, New Delhi conducts the inspections of the 

field formation periodically. To assist CBEC, DGICCE monitors and evaluates, 

inter alia, the progress with reference to adjudication cases. 

We observed in test check in 13 Commissionerates36 that different registers 

as prescribed were either not maintained at all or maintained incompletely. 

SCN Register did not conta in any co lumn for due date of issue of SCN. There 

was no reporting system regarding the cases where SCN was to be issued and 

there was no scope of reporting the same in MTR. 

Thus, this indicated lack of monitoring and functioning relating to SCN and 

Adjudication Process. 

When we pointed this out (September 2015), the Ministry accepted the facts 

in most of the cases (November 2015) and stated that necessary changes 

were being made and record maintained properly henceforth . 

Further, we noticed discrepancy, as given below, in figures of pendency of 

adjudication in the MTR for the month of March 2014 in respect of 

Bhubaneswar-1 Commissionerate which was submitted to the Director 

General of Service Tax, Mumbai by the Chief Commissioner, Bhubaneswar 

Zone and by Bhubhaneswar-1 Commissionerate:-

35 Letter No. 296/2/2003-CX dated 23 May 2003 
36 

Kolkata ST, Shillong, Vadodara I, Rajkot, Mumbai ST-I, Mumbai LTU, Aurangabad, 
Bhubaneshwar I, Indore, Bhopal, Delhi LTU, Naida and Ranchi 
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(Pendency of adjudication as on 31st March 2014) 

Source Chief Commissioner's Report Commissioner's report 

No. Amt. No. Amt. 
(~ in lakh) (~ in lakh) 

OB 390 45,147.11 383 53,331.09 
Receipts OS 3,935.00 20 339.57 
Total 395 49,082.11 403 53,670.66 
Disposal 14 1,946.02 13 151.61 
CB 381 47,136.09 390 53,519.05 

When we pointed this out (Ju ly 2014), a revised statement was furni shed 

(July 2014) by Commissioner, Bhubaneswar I to audit, which also did not 

match with the figures of Chief Commissioner's report. 

2.7.4 Internal control in respect of preparation and issuance of SCN 

As per draft adjudication manual of the Department, the SCN should not be 

vague, confusing or self-contradictory. Issue of two SCNs on the same issue is 

not legally proper. 

We observed that in six cases in four Commiss ionerates37
, demands were 

issued twice on the same issue and dropped by the Adjudicating Authority on 

the said ground. The Ministry accepted the audit objection (November 2015) 

in three cases. Further, in three cases the Ministry stated t here was no 

irregularity in issuance of second SCN. The reply of the M inistry was not 

acceptable as the adjudicating authority had dropped the second SCN in all 

three cases stating that issuing two SCNs on the same issue was not legally 

proper. Two cases are highlighted below. 

2.7.4.1 In Naida Commissionerate, SCN was issued (March 2013)to 

Dish T.V. India Ltd for a Service Tax demand under reverse charge mechanism 

pertaining to the period (FY07 to FYll) for an amount of ~ 1.25 crore. The 

assessee intimated that another SCN was issued on the same issue for the 

same period (FY07 to FYll). It was also ordered by the adjudicating authority 

(March 2014) that demand was withdrawn as the same demand was 

confirmed in November 2012. Thus, issue of two SCNs on one and same issue 

was not proper. 

When we pointed this out (May 2014), the Ministry accepted the facts 

(November 2015) and stated that directions were issued to the field 

formation to take all care whi le issuing demand. 

37 Guwahati, Shillong, Kolkata ST and Naida 
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2:1.4.2 ~n Shillong Commissionerate, an SCN was issued (August 2010) 
I . 

to BSNl, Manipur SSA, lmpha~, for a Service Tax demand of ~ 59.18 ~akh, 

tliough the same demand had been adjudicated in June 2008. However, the 

Adjudicating authority had dropped the same issue (November 2011) to 

avoid double adjudication on the issue. Thus, there was a mistake in SCN 

issued. 

Thus, issue of two SCNs on the same issue occurred due to absence of proper 

~onitoring system in the department in this regard. 

When we pointed this out (August 2014),. the Ministry replied 

{November 2015) that point had been noted for further guidance. 

lt,was noticed during audit that the journey of SCN right from th_e first step of 

issue of SCN till its adjudication was fraught with delays and shortcomings. 
I 

Administrative efficiency requires that the work is done in minimum possible 

time. The maximum time limits define the outer boundaries for completion 

of tasks. The time limit prescribed for issue of SCN was one year with 

p~ovision to invoke extended period of five year for specific circumstances. 

But instead, it was seen that the extended period was used as a routine 

provision rather than a rare exception. Thus there is a need to reduce delays 

in, various stages of issue and processing of SCN by systematic monitoring so 

that interests of both the government revenue and the assessee are 

protected. 
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. Chapter Ill 

Non!-compiiance with rules and regulations 
I . . , 

' 
3.1 Introduction 

We examinedthe.records maintained by assessees in reiationto the payment 

of Service.Tax !and checked the correctness of tax payment and availing of 

CENVAT credit'. We noticed cases of non/short payment of Service Tax, 

irregular availi~g and utilisation of CENVAT credit ett. We communicated 

these observations to the Ministry through 98 draft audit paragraphs having 
I 

financial implication of~ 216.34 crore. The Ministry/Department accepted 

(up to · Janu~ry 2016) the audit observations. in 97 draft audit 

paragraphs inv~lving financial implication .of~ 206.70 crore and in one case 
i 

the Ministry di'.d not accept the audit objection: Out of the 97 paragraphs, 
I • 

the Ministry ! accepted the 95 paragraphs involving an amount of 

~ 162.54 crore !(Appendix-II) and in two cases the Ministry's reply is awaited. 

Of this accepte'd amount,~ 33.20 crore had been recovered. The interesting 

observations ar;e discussed under two major headings: 
i 

• Payment of Service Tax 

• Availing• of CENVATCredit 
! 

3.2 Payment.of Service Tax 
I 

3.2.1 Mining ofMineral, Oil or Gas Service 

As per Section 65(105} of the Finance Act, 1994, mining'ofmineral, oil or gas 
I 

service was lel(iable to service ·tax with effect from 1 June 2007 and was 

defined as any[service provided or 'to be provided to anyperson iii relation to 

mining of mineral, oil or gas. 
I 

As per Notification Nol/2002-ST dated 1 March2002 extended the provisions 

of chapter V ;of the Finance Act 1994, to the . designated areas in the 

continental shi?lf and Exclusive Economic zone of India as declared by the 

notification of 
1

the Govt: of India in Ministry of External.Affairs Nos. 5.0.429 

(E) dated 18thJ~ly1986and s:o. 643(E) dated 19July1996. 
l 

The two notifidations issued by the Ministry of External Affairs indicated the 

names ofthe-Jvells and corresponding coordinates whiCh were 0declared to be 
i 

designated areas. 
I 

Notification No. 21/2009 dated 7 July 2009 further amended the notification 

no. 1/2002 of i1 March 2002 and substituted the words 'designated areas in 
I 

the continental shelf and ending with the words "With Immediate effect" with 
I 

installations, structures and vessels in the continental shelf of India and the 

exclusive econ6mic zone of India". 
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This meant that all the services, irrespective of whether rendered in 

designated: or non designated areas, were taxable provided they fall within 

the continenta~ shelf of India and economic zone of India. 

3,2.:ll.,1 M/s Transocean Offshore Deepwater DriHing ~nc. and M/s Sedco Forex 

international Drilling ~nc. in Mumbai Service Tax-H Commissionerate, 

rendered service of mining ofoii to ONGC Limited in areas other than those 

declared as designated areas, during the period ih July 2009 to lih 
November 2009. Audit observed that for providing these services, the 

assessees received an amount of ~. 288.49 crore (~ 196.75 crore + 

~ 91.74 crore) during September 2009 to December 2009. it was also notked 

that no servke tax was not paid on this amount, which was not correct since 

·service tax was payable on all services pertaining to the continenta~ shelf of 

India and~ the exclusive economk zone of India as per Notification cited 

above. This resulted . in non-payment of service tax amounting to 

·~ 30.27 crore (~ 20.27 crore + ~ 10 crore) for the services rendered for the 

above-mentioned period. 

Whenwe pointed this out (February and March 2010), the Ministry accepted 

the audit objection and stated (December 2015) that SCNs, demanding an 

a.mount of ~ 38.70 crore and ~ 14.31 crore issued to M/s Transocean 

Offshore Deepwater Drilling Inc. and M/s Sedco IForex International Drilling 

~~c. respectively, were adjudicated and demand confirmed in both cases. 

~,2,JL2 M/s B.G.Expiciration and Production india ltd. (BGEPIL) in Service Tax

!V. Mumbai Commissionerate, in consortium with ONGC and Reliance 

industries ltd. (R~L) had formed an Unincorporated Joint Venture and were 
. . 

engaged in the mining of minera~ oii and natural gas activities, thereby 

sharing the cost and profit in the ratio of share holding in the Joint Venture 

O,e. BGEPIL. 30 per cent, QNGC :40 percent and Rll 30 per cent). ONGC 

provided transportation. servi~e for transportation of mineral oil from 

offshore to shore (distribution point) for which transportation charges 

a,mounting to~ 83.85 crorewere recovered from the Joint Venture. 

Further scrutiny revealed that ONGC charged Service Tax on 60 percent of 

invoice value (i.e. BGEPll and RIL's share). The balance 40 percent being 

gNGC's interest in the Joint Venture was treated as 'stock transfer' and 

thereby the vaiue was reduced to the extent of 40 percent . Thus in view of 

the above provision, the total value of service (ie. Total transport charges) 

were required to be considered for the payment of Service Tax and not the 

· partial amount. Non-adherence to the above provision resulted in. short 
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I 

I 
payment of Serrice Tax amounting to~ 48.62 crore fonhe period38 from May 

2007 to March 2011 which was to be recovered~ along with interest and 
I 

penalty. 

·.When we point~d this out in (April 2012), the Commissionerate (May 2015) 

stated that Shbw Cause Notice for the period from October 2007 to 

September 201~ amounting-to ~ 39.43 crore was issued to the assessee. 

Further reply of the department about the reasons for difference in Tax Effect 

and period cbv~red between the a~dit observation and the SCN and the repiy 
i 

of the Ministry were awaited (January 2016). 
i 
i 

3.2.2 Registrption of assessees 

· Section 69(1) of the Finance Act, 1994, provides that it is mandatory for every 

person liable !to pay Service Tax to get registered with Service Tax 
I 

department. Further section 68{1) of the Act provides that every person 

providing taxa~le service to any person shall pay Service Tax. 

It was observed that M/s B.l. Kashyap and Sons ltd;· provided. construction 

services to M/s HPCl Mittal Energy limited (HMEL), Bathinda (Chandigarh II 

Commissionerate). However, the Service provider was neither registered 

with the department nor discharged his Service Tax liabiiity during 2009-10 to 
I . 

2011-12. The Service provider received ~ 139.22 crore during the period 
I 

2009-10 to 20ll-12 towards construction services but.did· not charge Service 
I 

Tax from service recipient. This resulted in non"-payment of Service Tax of 

~ 4.73 crore. T~e Service provider was also liable to pay interest and penalty 
I 

under section ~5, 76 and 78 of the Finance Act, 1994. 
i 

When we pointed this out (June 2012), the Commissionerate replied (January 

2013) that the matter was referred to the Jurisdictional Commissioner of 
I 

Service Tax Cor!nmissionerate, New Delhi, to conduct an enquiry and take the 

necessary step~ to recover the government dues and further stated that the 
I 

subject case w'.as referred to Assistant Commissioner (Anti evasion), Service 

Tax CommissiOnerate, New Delhi to initiate the_ necessary action against the 

Service provider and recover the objected Service Tax.amount. 
I 

The reply of th~ Ministry was awaited (January 2016); 

3.2.3 Payme:nt of Service Tax under Import of Service 
i 

As per Section 166 A{l} of the Finance Act 194, where any service specified in 
I 

clause (105} o:fi section 65 is provided or to be provided by a person who has 
. I -

established a business or has fixed establishment from which the service is 
I -

I 
38 assessee had ~entioned that till April 2007, Service Taxwas paid on total value of 

I -transportation charges 
I 
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providedin a country other than India,. and received by a person (recipient) in 

lhdia then in such cases the recipient of such service is liable to pay Service 
I • ' ' ' 

Tax; 

M/s Ocap ~hassis Parts Pvt. ltd.~ Bhiwadi, a 100 percent Export Oriented · 

Unit, Jn A~war Commissionerate, made payments/incurred expenditure on 

account of the services received from -foreign service provider. Scrutiny of 

BalanceSheetfor the period 2012-13 and.2013-14 revealed that the assessee 
- . : 

111ade payments/incurred expenditure of~ 2.87 crore on account of Travelii11g-
, . 

expenses, Bank charges, Exhibition charges, Material testing charges and 

Candf charges for various services received from foreign service pro.viders, 

butService Tax as required under provisions mentioned above was not paid 

qn this amount. This has resulted in non-payment of Service Tax of ~ 33.82 

lakh including cess. 

When we pointed this out (March 2015), the Minist1y stated (October 2015) 

t_hat an appeal of the Department in a similar case was pending before 

Honourable Supreme Court on which no stay had been granted. Therefore, 

rlo ·.action cou~d· be taken contrary to the said judgement at this stage. 

However, protective show cause notice was issued (June 2015) for recovery 
df Service Tax of~ 43.51 !akh. . 

- I 

The reply of the. Ministry was not accepted as even if the similar issue was 

~ending in higher courts, an SCN to protect the revenue should have been . i· ' 

i~sued by ·the department suo-moto, whkh was done only after being 

pointed out by us. 

3~3 Avaii~all'llg «:»f CIENVAl «:rriedlat 

3,3,1. INJ(QJIJ'll-reverrsai~ I Slrmrrt ll'everrsaiff (O)f telENVAT rcrn~aii: 

AsperRule 6 of the CENVAT Credit Rules, 2004, CENVAT credit shall not be 

d,f lowed on such quantity of input or input service . which is used in the 

manufacture of exempted goods or for provision of exempted services. As per 

R;u/e 2(e), 'exempted service' means taxable services which are exempt from 

tfle whole of the Service Tax Jeviable thereon, and includes services on which 

n'o Service Tax is leviable under section 668 of the Finance Act. Notification 

N,o;-03/201J,.CE (NT) dated 1 March 2011 clarified that 'exempted services' 

includes 'trading'. Further, as per Board's Circular No.9,43/04/2011-CX, dated 
I 

29 April 2011, trading is an exempted service, even prior to 1 April 2008. 

~Is °L and T ·. limited•· (Heavy Engg. Division), Powai in Mumbai 

C~mmissionerate, also en.gaged in trading activities, was' e!igib!e for avai!ing 
I 

proportionate CIENVAT credit of input service. Accordingly the assessee 

exercised the option to reverse proportionate Service tax credit with respect 
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- . I -

to common serv~ces as per Rule 6(3)(ii) read with Ru~e' 6(3A) for the financiaL 
- I 

· years 2010-1:1.; 2011-12 and 2012-13. 
. I . 
(i) Audit ob~erved that for arriving at proportionate credit to be reversed 

in resp~ct of exempted services, trading activities were not 
I -

considered during the financial year FY11. The proportionate CENVAT 
I 

credit att:ributable to trading activities worked out to z 22.03 lakh was 

required Jto be reversed along with interest amounting to z 14.49 

lakh. Similar exercise was required to be done for financial years FY09 

and FY101a!so. · 

(ii) Audit al~o observed that for FY12 and fY13, the assessee was 

calcu~ati~g and paying the Service Tax credit attributab~e to exempted 

(iii) 

I 

output services including 'trading activities' on provisional-basis for 
I 

each mo~th; and had determined 8.23 percent39 (for FY12) and 9.28 

percent ([for FY13) as the final attributable Service Tax credit for the 
I . 

whole year. 

Howeverl audit scrutiny of the calculations vis-a-vis ER-.1 returns filed 
. I 

by the a~sessee revealed that the assessee was not considering 'the 
t. 

total CENVAT credit taken on input services during the financial year' 
I . . 

as stipul~ted in the provisions of Rule 6(3A)(c)(iii) of CIENVAT Credit 
I . 

Rules, 2Q04; While reversing, the assessee was adopting only the 

'CENVATlcredit in respect of common input services', in contravention 
I 

of the fo1mula. 

This omission resulted in incorrect calcuiation and short-reversal of 

amount bf z 65.49 lakh (for FY12} and Z 78.08 (for FY13). This was 
I 

required 
1
to be reversed along with interest, 

Internal audit covering the period pointed out non-compliance to Ru~e 
I . 

6 of the CENVAT Credit Rules, 2004 in respect of exempted goods and 

that the lassessee was liable to pay an amo_~nt of Five percent (Six 

percent With effect from 1 April 2012) of the value of exempted 

goods. s1

ut interna! Audit did not point out any lapse in respect of 
• . I . . . 

exempteF services (including 'trading') as pointed out by CERA. 

When we pointed this out (April, 2014), the Ministry accepted the audit 
I 

objecti.on arid stated (December 2015) that SCN was issued for FYlO to 

FY13 amourlting to Z 1.41 crore and another SCN for the period FY14 
I 

amounting t;o ~ 4 lakh was issued. It appeared that due to late issue of 

SCN, demand for _FY09 had been time-barred. 

39 as per the formula prescribed under ·Rule 6{3A)(c)(iii) of the CENVAT Credit Rules, 2004 
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Chapter IV 

:Effectiveness of internal controls 

4.1 Introduction 
I 

Internal control is an integral process that is effected by an entity's 

management arid personnel and is designed to address risks and to provide 

reasonable assurance that in pursuit of the entity's mission, the following 
I 

general objectives are being achieved: 

• executing orderly, ethical, economical, efficient and effective 
I . 

operations; 

• fulfil'.ing accountability obligations; 

e complying with applicable laws and regulations; 

• safeguarding resources against loss, misuse and damage.40 

4.2 Result of Audit 

During the course of examination of records, we came across several 
I 

instances in areas such as internal audit, scrutiny, which suggest that the 

department shO:uld look into the adequacy of extant systems and procedures. 
I 

We communicated these observations to the Ministry through 67 draft audit 

paragraphs having financial implication of~ 170.01 crore. 
I . 

The Ministry/Department accepted (upto January 2016) revenue aspect of 

the audit observations in 65 draft audit paragraphs having financial 
I 

implication of t 166.88 crore, of which ~ 20.57 crore had been recovered. 

The Ministry ditj not acceptthe audit objection in two cases. Out of above 65 

paras, the Ministry accepted departmental failure in 50 paras having financial 
I 

implication of~: 146.61 crore (Appendix Ill). The Ministry accepted the audit 

objection only on revenue part in 12 cases. We await the Ministry's response 

in remaining three cases. The interesting observations are discussed under 
i 

four major headings: 

" Broade~ing of Tax Base 
I 

s Scrutiny: of returns 

® Internal !audit of assessees 

Ii) Other Issues 

40 JNTOSAI GOV 9100- Guidelines for Internal Control Standards for the Public Sector 
I 
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4.3 IBrnademnITTig (bl)f lal< !Baise 

As per the Director General of Service Tax's Action Plan circulated to Chief 

:Commissioners on 26. May 2003, field formations were required to obtain 

:information from major assessees including PSUs and private sector 

organisations regarding various services being availed by them and to obtain 

details of such services providers including their addresses. Further, every 

range. officer had to obtain information from major assessees including PS Us 

regarding various services being availed by them and to obtain details of such 

service providers to broaden the tax base. Further, the Board issued 

instruction (November 2011} to create a special cell in each Commissionerate 
~ . 

to identify potential assessees. · 

.We noticed three instances where the department faiied to identify the 

Service Tax defaulters, two of which are narrated below: 

· 'l/..3.1l Setn1fr:e Tax t:oHHectJ:edl but ITll!l!t remitted/ to the G!l!wemmen11: 

cr:o~xou.mtl:. 

Section 68 (1) of the Finance Act provides that every person providing taxable 

service to any person shall pay Service Tax at the rate specified in Section 66 
' 

in such manner and within such period as may be prescribed. 

M/s Master Mind Classes and M/s Gateway in Chandigarh I Commissio11erate, 

~eceived ~ 23.84 iakh and ~ 9.89 !akh respectively towards Service Tax from 

Government of Haryana for providing coaching ·to Scheduled Caste and 

Backward Classes for various examination during FY12. It was further 

observed that M/s Gateway fiied tile ST-3 return for FY12 showing va~ue as 

'nil' whi!e M/s Master Mind Classes had not filed any ST-3 return for FY12. 

None of the assessee deposited the Service Tax coHected. This resuited in 

evasion of Service Tax of ~ 33.73 lakh. The observation was noticed during 

~he expenditure audit of Haryana Government department. 

When we pointed this out (January 2014), the Ministry (October 2015) while 

informing that SCNs were issued (August 2015) for amounts pointed out by 

audit, stated that as both the assessees did not file returns for the re~evant 
period, the lapse could not be detected. 

The reply. of the Ministry was not acceptable because as per circular dted 

. above the department shouid have gathered information from other 
I 

· government departments regarding taxable services received by them to 
identify potential assessees. 
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4.3.l Non re~istration and non payment of SerYice Tax by aJ Seroke 

provide~ 
I 

Notification No!3o/2012/ST dated 20 June 2012 specified that with effect 
. '. I ' 

from 1 July 201'2, in the case of supply of manpower services, if the service 

_recipient is a Company or body corporate and the service provider is a non 

body corporate,/ 2s percent and 75 percent of Service Tax liability have ~o be 
I 

· discharged by trye service provider and service recipient respectively. 

We noticed thaJ Shri Binu Paulose was paid labour charges of~ 67.39 !akh by 

. M/s OEN India ~td. in Cochin Commissionerate. Shri B.inu Paulose, however, 

was ng,t:registe~ed with the Department and also had not paid Service Tax for 
,· ., .•_.. .· I 

FY11 to FY13. We verified the non-registration of Shri Binu Pau~ose with 
I -

Centrai Excise ; and Service Department from the database of the 

Commissioneraie as well as fr~m NSDL site. i . ~-~ ' . 

Even though int~rnal audiJ ()f M/s OEN India ltd was conducted in December 

2013 covering the perfo'd up to March 2013, non-registration and non-
1 ,. 

payment of ServiceTax by Shri Bimi Paulose was not pointed out. 
' - ' 
I :.rJ::, 

When we pointed this out (J_anuary 2014), the Ministry admitted the audit 
-,- -

objection and stated (Novemb~r 2015) that two SCNs were issued (October 
I ": __ , -

2014) demanding a total amoµnt of~ 13.96 lakh. 
! - ~;q. 

4.4 inadequate scrutiny of ll'eta.mns 
I f -

During examining ST-3 returns at ranges, we came across instances where the 

liability to pay ~ax or interest on delJy~d payment of tax escaped the notice 

of the authoriti~s due to inadequate scrutiny of returns. We pointed this out 
i ' -- . 

through 11 draft paragraphs to the Ministry. The Ministry accepted the audit 

objection and d~partment failure in 10 cases;· which are reported in Appendix 

Ill and two cases are illustrated below: 
i 

4.4.JL Non payment of interest on delayed/ paymernt ~1 Ser'i!ke f(QJX 
I . - -

Section 68 of th1e Finance Act, 1994, provides that every person providing any 

taxable servic~ I shall pay Service Tax at the rate prescribed. Rule 6 of the 

Service Tax Rul~s, 1994, stipulates that Service Tax shall be paid to the credit 

of the Central I Government by the 5th day of the month, _ if the duty is 

deposited through internet banking or by the 5th day of the month in any 
I 

other case, imdiediately following the calendar month in which the payments 
. l 

are received. Jfithe assessee fails to credit the tax or any part thereof to the 
I 

-account df the Central Government within the period prescribed, he shall pay 
I 

simple interest ht prescribed rates under Section 75 of the Finance Act, 1994. 
I 
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·. DetaHed scrutiny of records of M/s ACE Pipeline ·Contracts Pvt. ltd. in 
1

Mumbai·V~ <t6mmissionercite revealed (December 2014) that during FV13 and 

FY14, the assessee paid Service Tax of~ 4.74 crore belatedly~ on which the 

total interest !eviable worked out to~ 43.12 lakh. However,the assessee had 

. paid interest of ~ 9.29 lakh only, resulting in. short payment of interest 

~mounting to ~ 33.83 iakh. This discrepancy was not pointed out by the 

department as no preHminary scrutiny was carried within the stip1.1~ated time. 
: "• 

When we pointed this out (December 2014), the Ministry stated (December 
I 

2015) that the assessee paid the recoverab~e interest and that as the 
I , 

assessee had filed ST-3 returns after due dates (i.e. for April 2011 to 

. September 2011 on 29 March.2012), in the. absence of re"turns; scrutiny could 
I , . 1. "'i. .. ''1 

'not be done in time. · 

ifhe reply of the Ministry, which was for the year FY12, was' not relevant for 

period pointed out by audit (Le. FY13 and FY14) and hence not acceptable. 

(.6.4.2 Non-payment of Service Tax 
' ' ' 

para 1.28 of Manual for Scrutiny of Service Tax Returns, 2009 stipulates that 

~II the ST-3 returns shall be subjected to preliminary scrutiny to ensure inter 

hlia timely payment ofService Tax. Rule 6 of the Service Tax Rules, 1994, 
I . 

prescribes payment of Service Tax on or before 5th;5th bf the month 

immediately following the calendar month in which service was deemed to be 

provided. 

Preliminary scrutiny of theST-3 Returns conducted during the audit of BeHary 

Range in Be!gaum Commissionerate revealed that M/s Hothur ~ndustries ltd., 
I 

BeHary did not pay Service Tax and Cess of Z 9.12 iakh as declared in tile ST-3 

returns for the period from May 2011 to August .2011. Since the Range 

Officer did not conduct preliminary scrutiny of the returns, the department 

could not detect the non-payment. 

When we pointed this out (January 2013), the Ministry admitted the audit 

objection (January 2016) and reported recovery of·~ 16.66 :lakh including 

interest. Further, the Ministry stated that concernedrange officer was being 

'!"arned about the said ~apse. 

~.5 intema~ Al!.ldit of assessees 
I _. . , 

The three important prongs of the compliance verification system adopted by 

i,he department comprise scrutiny of returns,' au'.dit, and anti-evasion. 

~ompiiance verification through audit :entaHs condu~t of audit at assessee 

premises by following prescribed procedures including selection of assessee 

units. based on risk parameters and scrutiny of records .of the assessee to 

ascertain tile ~evel of compliance with .the prescribed n.ile's and regulations. 

Every Commissionerate has, within its Internal Audit section; an Audit eel!, 
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I 
manned by an Assistant/Deputy Commissioner and Auditors and headed by 

I 

an Additional/J~int Commissioner. The Audit cell· is responsible for planning, 

monitoring and 1evaluating the audits conducted. Audit parties consisting of 

Superintendents and Inspectors carry out the audit at assessee premises in 
I 

accordance wit~ the Audit Plan and as per the procedures outHned in the 

Service Tax Audi~ Manual, 2011. 

We attempted tb check the adequacy of coverage of assessees as well as the 

'quality of audit~ undertaken by the IAPs by auditing a sample of assessees 

falling under on~ of the following two categories a) already audited by a IAP 

and b) due for aLdit but not covered by IAP at the time of audit by our Audit. 

We noticed sev~ral. cases of non/short payment of tax/interest or irregular 

availing of CENVAT credit by the assessees. We communicated these 
i 

observations to, the Ministry through 51 draft audit paragraphs. The 

Ministry/department accepted the audit objection and department failure in 
\ 

39 cases (Appendix Ill). Some important observations are narrated below: 

4.5.1 Examination of records in selected! assessee premises ai~l!'eaidly 

cover~d by internal audit: 

During the course of our examination of records in selected assessee 

premises already covered by internal audit, we came across certain instances 
I 

where audit parties of the Commissionerate had omitted to point out certain 

significant cases bf non-compliance by assessees. 
\ 

4.5.1.1 Non-payment of Service Tax on the Courses not appll"o\Qedl lbw 

AICTEi 

. Any coaching or training leading to grant of a certificate or diploma or degree 

or any educational qualification recognized by any Jaw for the time being in 

force was exempted from the whole of th._e_Servic~_.Tax Jeviable as this service 
I .. ~ :,:"".< r • 

is in negative list. Further, CBEC vide Circular No.107/1/2009-5. T., dated 28 

January 2009 stipulated that from the year 2005 onwards, a technical 
I . . 

·institution or establishment (which is otherwise recognized being a university, 
I . 

·or affiliate coll~ge) not having AICTE (All India Council for Technical 
I . 

Education) approval cannot be called to be the one issuing any certificate or 

diploma or degr~e or any educational qualification recognized by the law for 

the time being inJorce and thus be within the ambit of Service Tax. However a 
I . 

'Deemed Univer~ity' was exempted from this requirement. 
! . . 

M/s. Indian Institute of Management (llM), Ahmedabad in Ahmedabad ST 

Commissioneratt did not pay Service Tax on the course fees recovered from 

students of Pdst Graduate Programme (PGP), PGP-ABM, PGP-X and 
I 

fellowship programme and small duration courses termed as MDP tili 30 April 

. 2011. It started\ making payment of Service Tax under Commercial Training 
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i=!nd Coaching with effect from 1 May 2011 on .the incomes received from 

MDPs on~y and continued to avail the benefit of exemption 011 long duration 

courses like PGPs, PGP-ABM, PGP-X and fellowship programmes. However, 

'we noticed that these courses were neither approved by the law in force at 

;that time nor it had the approval of AICTE. The llM is a registered Society and 

;it has not even been given status of 'Deemed University' by the Central 

,Government. Thus, the exemption from payment of Service Tax avai~ed by 
1

the Institute during the above period was not in order. The assessee received 

1a total sum of ~ 338.63 Crore on various long duration courses conducted 

:between FYlO to FY14. This resulted in non-paymemt of Service Tax to the 

tune of Z 38.21 crnre which is requireg to be recovered along with interest. 

:when we pointed this out (August:2014), the Ministry accepted the audit 

.~objection and stated (December' 02015) that a Sha~ Cause Notice (SCN) of 

!~ 41.94 crore to the assessee. The Ministry further added that expianation of 

!the officers of the IAP, who conducted the audit, was also called for. 
I • , -· • 

14.5.1.2 ill'ilitiorrred aivamng of-,€ENVAT crrednt 

.As per Rule 9 of the CENVAT C~dit Rules, 2004, the provider a/output service 

!shall take CENVAT credit onsthe basis of any of the documents specified 
' . ' 

therein and shall maintain proper records for the receipt and consumption of 

:the input services.··· :22 

.. . d - ·. . 
M/s. Lakshmi Vilas Ba~·I< Ltd., Karur in Trichy Commissionerate, was· a 

registered Service. Tax~'ciyer under Banking and other financial services. We 

;noticed, during audit, that on tile CENVAT credit availed during FY08 to FYll 

,amounting to { "Z)l crnre, the assessee _did not maintain proper records viz; 
: . . . ·.J. -. .. . . I 

1month!y openir)g balance, receipts, utilization and dpsing balance. Further, 
I.. . .. 

:the correctness of credit for a sum of { 32.66 lakh avaiied based 011 
.. ) . . 

,statements, received from Branches, instead of original documents, during 
1 February_2009 to March 2010 could not be ascertaineid .. 

:when we_ pointed this out (March 2012), the Ministry adm,itted the audit 

'objection (October 2015) and stated that SCN issued demanding { 6.02 crore 

._ '1for the period from October 2006 to September 2011 was adjudicated (April 
I . , 

:2013) confirming the demand with equal penalty and: applicable interest. For 

!the failure oflAP, the Ministry stated that the assessee failed to: produce vaHd 

;documents despite many opportunities given to them. Hence, this is a case of 

'suppression of facts by the assessee and not a faifure.:~AP .. 
The reply of the Ministry was not acceptable as we pointed out the same 

:objection while conducting audit of the records of the assessee. 
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I 

4.5. 1.3 ~ll1ltall"~ie«:tt daissafatearltaall'!l aitnldl · . ailbiaitemiel!'lltt iries1!.11~1l:a1Tilg ill1l slhl<nirt 
i 

paym~ll1l1t of Sienualeie iaix 
. . • i . . . . 
Section 65(39a}i of the Finance Act, 1994 defines "Erection Commissioning or 

lnstallationn setivice as any service provided by · a commissioning and 

installation age~cy including plumbing, drain laying or other installations for 

transport:of flufds or such other similar services. Section 65(105}(zzza)of the 

Act (Works Contract)· stipulates that transfer of property in goods is an 
. I . . . . 

essential conditfon for classification of service under Works Contract. In case 
I . 

of non-paymedt/short payment of Service Tax, interest is payable as per 
Section 75 of thk Act. · 

. I 

M/s. Teamco H'itech E11gineeri11g limited Che11nai, ill Chennai Servke Tax-HI 
. . I . 

Commissio11erate41
, undertook the work of fabrication and erection of pipes, 

I . . . . 
aligning, suppo~ting job under pipin,g work and supply of skrned labour as per 

tlie Work Orde'.r awarded by M/s Bridge and Roof Company (India) ltd. in 

September, 2007. As per the order, all raw mater.ia!s such as pipes, fitting, 

structural· mate~ials, equipment were provided·to the assessee on 'Free issue' 
I 

·basis by ProjecF Owner through M/s Bridge and Roof Company (India) ltd. 

The assessee d~ssified the service as Works contract service and discharged 
! . . . 

Service Tax at the rate of two percent/four percent (with effect from 1st AprH 

2008) on optionai composite scheme under works contract services . 

. However,: as 110Jtransfer of property in goods was involved, the service had to 
I . 

be dassified u~der '1Erectio11, Commissioning and installation services' only 

and Service Tak to be discharged at fuH rates (i.e. at the rate of 10 per 
. . I 

cent/12 per cent) Oil the gross receipts. The incorrect classification of service 
I . . . . 

and daim of abatement resulted in short payment of Service Tax of z 72.25 
I 

iakh which was: recoverable a~ong with appiicable interest during the period 

FY08 to FY10. i 
i ··~ . . . 

When we poin~ed this out (December 2011), the Ministry admitted the audit 

objection (Octd,ber 2015) and stated that SCN issued demanding Z 1.01 crore 

was adjudicate8 (April 2013) confirming the demand with equai penalty and 
I . . 

appiicable interrest and the assessee paid an amount ofZ 28A7 !akh. For the 

failure of ~AP, the Ministry stated that the iapse could not be detected by 

periodicai retutjns as the assessee deliberately suppressed the facts. 

The reply of thk Ministry was.not acceptab~e aswe:ll;:id pointed out the same 

objectionwhii1 conducting ,audit ofthe records of the assessee. 

. I~ 

i 
41 

earlier i~ Chenn~i Ill Commissionerate . . I . 

! 

I 
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4~5.1.4 
', 

· · ·' SeCtion 66A ofthe Finance Act, 1994 read withRule 2:(i) (d}{iv) of Service Tax 

· Rules, 1994, stipulates that if the service provider is situated outside India, the 

· person receiving the taxable service Jn India is liable to pay service tax. On 

belated payment of service tax, interest is leviable under Section 75 of the Act. 

M/s. Mobis India limited, in Chennai lTU Commissionerate, incurred 
I • .• • • 

expenditure of~ 3.32 crore in foreign, currency towards commission paid on 
' . 

various dates to agents ~ocated outside india in FYll and J:Y12. On the 

commission paid towards import of service, the service tax payable by the 

assessee as service recipient in India was not paid. 

When we pointed this out (April 2013), the Ministry stated (September 2015) 
: . . - . 

that .an SCN was issued for ~ 77 .67 iakh for the period from 2010-2014. For 
I ,' • ' 

ihternai audit failure, the Ministry stated that the documents were taken up 

on selective and sample basis in internal audit, with only one month in a year 

qeing selected for intensive scrutiny. The Ministry further added the 
I ..• , .. : • . 

~axpayer clevedy camouflaged and suppressed these forex payments relating 
i 

to event management from the knowledge ofthe ~AP. 

The rep.ly of the Ministry could not be accepted as our objection was based 
I 

011 scrutiny of balance sheet and amount as high as ~ 3.32 crore in FY12 

s,hould have been analysed by IAP. Thus, reply given for lapse indicated 

deficiency in desk review and identification of issues for detailed check during 

verification of records in assessee premises. 

4.s.1.s 
Section 65{104c) lists out services falling under Business ·support Service. 

Further, as per Rule 4 (b) of Place of Provision of Services Rules, 2012 the 

place of the provision of a service shall be the location where the services are 

dctuallyperformed, if services provided to an individual, represented either as 

. the recipient of service or a person acting on behalf of the recipient, which 

r~quire the physical presence of the receiver or the person acting on behalf of 

. the receiver, with the provider for provision of service. Further, in case of 

intermediary service, as per sub-rule 9 (c) of the Rules ibid, the place of 

· provision of service shall be the location of service provider. 

M/s Bosch Rexroth (~) Ltd., in Ahmedabad-Service Tax Commissionerate, 

signed . a General Service· agreement with .its associated company Bosch 

Rex~oth AG, Germany (BRAG) on 1 April 2007. Accordingly to the agreement, 

a'team' of 3-4 members called Global Accounts Managers (GAM) from BRAG 

would sit at the Sanand plant of the assessee arid supervise and coordinate 

all activities within the country (India) and for that, BRAG wou!d pay BRIN an 

so 

c_· --
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i 

amount ~greed; to by both the parties 011 quartedy basis: During FYlO to 

FY14, M/s Boscry Rexroth (I) ltd. received z 2.56 crore from Bosch Rexroth AG 
' i 

. for suc.h services but the assessee di.d not pay Service tax on the service 

, income, t~eatink it as export of service. Since GAM team members provid.ed 

. the services fr~m taxabie territory of India (Sa11and, Ahmedabad), as per 

provisions me11~ioned ibid, such services could not be considered as export 

of service and ~he assessee company who received .payment for the service, 

was liab~e to p~y Service tax of Z 26.72 ~akh and interest of z 18.74 !akh for 
! 

· the de~ayed payment. 
I 

When we pointed this out (!February 2015), the Ministry intimated 
I 

, (Novemb¢r 201i5) that the assessee paid Service Tax of z 26.72 ~akh and 

interest of z ~8.74 ~akh besides a penalty of z 5.85 iakh. Further, the 

Ministry added that ~AP also pointed out the same issue for the same 

amount. 
I 

The rep~y of t~e Ministry could not be accepted as the Commissionerate's 

rep~y and copy! of the chal!a11 deady indicated that payment was made on 

account of our ~udit. 
l 

. 4.5.1.6 wroing aivaia~nl!'ilg ofCrE!\IJV#~;ir trredlat Ol!'il Coll"ilStl:li"lUldllOl!'ll Site!Nlltes 
. I 

As per Rule 2{~) of the CENVAT Credit Rules, 2004, with· effect from 1 July 

2012, input se1vice excludes among other services, commercial or industrial 

constructfon services specified in sub-clause (zzq) of clause (105) of Section 65 

of the Fin'ance 1ct, in so far as they are used for construction of a building or a 

civil structure dr a part thereof except for the provision of one or more of the 
• • : . I 

specified services". 
' . I 

Further, the B~ard vide Circular No. 98/1/2008-S. T., dated 4 January 2008 

stated thdt inp~t credit of Service Tax can. be taken only if output is a 'service' 

liable to ServicJ Tax or a 'goods' liable to excise duty. 
! . 
i 

Indian ~nstitute of Management, Ahmedabad in Ahmedabad Service Tax 

Commissioner~te, availed CENVAT credit ofz 32.63 !akh on civil construction, 
. I . 

maintenance ~nd repairs for the civil structures situated in its· premises 

during the peribd FYlO to FY14. As defined• in dause (lOS)(zzq) .of the !Finance 
: I . 

Act 199~, CEN~AT credit on such input ·services was not admissib~e to the 

assessee: in te~ms of provisions quoted ibid. Further, for the period starting 
I 

from.Ju~y 201Z, it was not admissible by virtue of spedfic exclusion from the 

definition of i~put services itse~f. Thus the assesseewrong~y availed CENVAT 

credi,t of
1 

z 28.b2 lakh. irregular availing of CENVAT credit was worked out . I . 
after reducing the amount objected by the IAP. . . . I . . . . . 
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When we pointed this out (August 2014), the Ministry replied (October 2015) 

that an SCN for z 28.42 lakh was issued (October 2014). Further, the Ministry 

added that IAP already pointed out wrong availing of CENVAT credit of 

z 4.21 lakh on Construction Services for FY13. 

The reply of the Ministry was not acceptable as SCN issued clearly referred to 

our objection and internal audit para related to only one RA bill of October 

2012 involving input service cred it of z 4.21 lakh and other instances of 

irregular availing of CENVAT credit remained unnoticed until pointed out by 

us. 

4.5.1.7 Non payment of Service Tax 

As per Notification No. 45/2012-Service Tax dated 7 August 2012, read with 

Notification No. 30/2015 dated 20 June 2012 in respect of services provided 

or agreed to be provided by a director of a company to the said company, the 

Service Tax liability was fixed on service recipient. 

We scrutinised the master fi les of assessees maintained in Internal Audit 

Branch of the Jaipur-II Commissionerate for the period of FY12 to FY14. We 

noticed that M/s BMD Pvt. Ltd. and M/s Mewar Technocas Pvt. Ltd. had paid 

remuneration, fee and commission to their Directors amounting to z 70 lakh 

but Service Tax payable thereon amounting z 8.65 lakh was not paid as per 

notification ibid. Thus, Service Tax z 8.65 lakh was recoverable from the 

assessees along with interest as per section 75 of Finance Act, 1944. 

When we pointed this out (May 2014), the Ministry accepted the objection 

(November 2015) and stated that an SCN amounting Z 15.06 lakh to M/s 

BMD Pvt. Ltd . and z 4.82 lakh to M/s Mewar Technocas Pvt. Ltd. had been 

issued. 

The reply of the Ministry was si lent on failure of internal audit. 

4.5.1.8 Non payment of interest 

M/s lncap Ltd. in Guntur Commissionerate and M/s Maha Electronics Pvt. Ltd. 

in Hyderabad II Commissionerate paid Service Tax belatedly during FY12 to 

FY14. But they did not pay the ful l interest due resulting in short payment of 

interest amounting to z 12.64 lakh and z 26.52 lakh respectively. 

When we pointed this out (September and December 2014), the Ministry 

accepted the audit observations and stated (September-October 2015) that 

the assessee had paid the interest. The Ministry further added that internal 

audit had already pointed out the same issue. 
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The reply of the Ministry was not acceptable as everi after being pointed out 

by ~APs, the substantial amount of interest was recovered only after being 

pointed out by us. 

4.5.1.9 ©ther cases 

We noticed in ~hree other cases42
, the instances of non-payment-of Service 

Tax by the assessees involving revenue of ~ 1.11 crore which were not 
' . 

pointed out by the internal audit parties of the department. The 
I 

CommissioneraFes accepted the audit observation in aH cases. We await the 

· Ministry's response in ali these cases (January 2016). 

We observed that though internal audit was carried out by the IAP of the 

Commissionerate in all the above cases, the lapse remained undetected until 
I 

pointed out by us. 
I 

4.5.l Inadequate compliance with norms for coverage of m«11mi/«11t@rry 

units by internal audit 
I -

Para 5.1.2 of the Service Tax Audit Manual, 2011 envisages that service 

providers payin:g Service Tax of~ 3 crore or more (cash + CENVAT) in a year 

are to be audited every year mandatorily. We noticed following instances 

where internal audit of the unit was not conducted, although due, resulting in 

non detection tjf lapses committed by the assessees until pointed out by us. 

4.5.2.1 Non-payment of interest on belated payment of Sen1olbe lai)< 

Section 75 of t~e Finance Act, 1994, envisages that every person liable to pay 
I -

Service Tax sh~uld pay simple interest at the prescribed percentage, in case 

the Service Tax :payable was paid belatedly into the Government account. The 

rate of interest'was 18 percent per annum as per Notification No. 14/2011-ST 

dated 01March2011. 
I 

Scrntiny of retards of M/s Duster Total Solutions Services Pvt. ltd. in 
I 

Bangalore ST-II :Commissionerate revealed that the assessee paid Service Tax 

for the period :from October 2011 to December 2012 with a delay ranging 

from 138 to 227 days. However, the assessee did not pay interest on such 
I 

de~ayed payments amounting to~ 1.78 crore. 
1 -

When we poin~ed this out (June 2013), the Ministry stated (November 2015) 

that an SCN ;issued (October 2013) to the assessee was adjudicated 

(January 2015) 1confirming the demand of~ 2.12 crore for the period October 
I -

2011 to March 12013 and that the assessee paid (May 2013 to February 2014) 
I 

42 llM, Ahmedabad in Ahmedabad ST Commissionerate, M/s Usha Martin Industries Ltd. in 
Ranchi Commissionerate and M/s Electronics Corporation of India Ltd. in Hyderabad II 
Commissioner~te 
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~ 86.52 lakh towards this demand. The Ministry further stated before the 

CERA audit was conducted, the anti-evasion branch had already initiated 

proceedings against the assessee during the month of January 2013 and SCN 

dated 30 September 2013 was issued. 

The reply of the Ministry cou ld not be accepted as the SCN issued clearly 

indicated that it was based on our objections and that without our audit, the 

Service Tax liability would not have come to light. There was no reference of 

anti-evasion/departmental efforts in the SCN. 

4.6 Other Issues 

4.6.1 Inordinate delay in issue of SCN 

Section 66A of the Finance Act, 1994, read with the Taxation of Services 

(Provided from Outside India and Received in India) Rules, 2006, prescribed 

that the person receiving the taxab le service in India was liable to pay Service 

Tax in respect of taxable services provided by a person who was a non

resident or was from outside India and did not have an office in India. 

M/s Bharat Earth Movers Ltd, Kolar in Bangalore LTU Commissionerate, had 

incurred expenditure of~ 8.19 crore in foreign currency towards commission 

and other services received from outside India during FYll and FY12. But the 

assessee did not pay the Service Tax and Cess of~ 84.41 lakh on the same. 

When we pointed this out (January 2013), the Ministry stated (October 2015) 

that an SCN was issued (April 2013) demanding Service Tax and Cess of 

~ 2.70 crore on amount received from outside India for the period from FY08 

to FY12 . The Ministry further stated that the department issued another SCN 

(April 2012) demanding Service Tax of~ 5.95 crore covering the period FY07 

to FYll to the assessee and therefore, it was incorrect to say that the SCN 

was issued only after we pointed out the issue in January 2013. Hence, they 

held that the charge made against the department for lack of action resulting 

in loss of revenue was unacceptable. 

The Ministry's reply revealed that there was inordinate delay on the part of 

Bangalore Service Tax Commissionerate as the first letter seeking the value of 

services received from outside India was issued only in November 2009, after 

a lapse of 22 months from completion of audit and 16 months from the issue 

of audit note. The Service Tax Commissionerate continued to issue such 

letters up to December 2011 without initiating any concrete action to protect 

revenue even though the demand for FY07 was in risk of getting time-barred. 

The summons were issued to the assessee only in March 2012. Thus, there 

was delay of 50 months from the completion of audit and 44 months from 
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issue of Audit Note on the part of Bangalore Service Tax Commissionerate in 
I 

issuing SCN. Th.is deiay risks the demands being issued declared time-barred 
! 

in adjudication. i 

Further, the Ministry needs to look into the reasons for failure of internal 
! 

· controls in the Commissionerate resulting in issue of two SCNs on same issue 
! 

for overlapping period. 
! 

4.6.l Non-imposition of penalty under section 73(4A) of Firmal!'tJ«:e Arctt 
I 

1994 
I 

According to Section 73{4A) of Finance Act 1994 effective from 8AprH 2011, 

where during the course ofany audit, investigation or verification, it is found 

that any Service Tax has not been levied or paid or has been short levied or 
I 
I 

· short paid but the true and complete details of transactions are avai!able in 
• i 

the specified rrcords, the person chargeable to Service Tax may pay the 
I 

Service Tax in full or in part, as he may accept to be the amount -of tax 

chargeable along with interest payable and penalty equal to one ·percent of 
' 

such tax for each month, for the period during which the default continues, 

up to a maxim~m of 25 percent of the tax amount, before service of notice 

on him. 

! 
lnternai audit Wing .of Calicut Commissionerate, closed audit paras, raised 

I 
after April 2011, without imposing penalty as per section 73(4A), when the 

assessees paid kmount of Service Tax pointed out in the paras. Non-payment 
I 

bf penalty in r~spect of 25 assessee units test checked amounted to~ 31.64 
I 

lakh. 

I 

When we pointed this out (May 2013), the Ministry replied (December 2015) 
I 

that out of thel 25 cases pointed out by Audit, 15 assessees paid the· penalty 
I 

amounting to~ 12.76iakh. The Ministry contested the imposition of penalty 
I 

under Section 73(4,A) inserted on 8 April 2011, stating under this provision, 

penaity was·le~iable in cases where· there was intentional evasion of.tax, that 
i 

too on ~ases /starting after this date. They stated that the same was 

reiterated in p9ra 4.11 of CBEC Budget letterDOF NO. 334/3/2011-TRU dated 
. I 
28 February 2011. 

. I 

I 
! 
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The reply is not acceptable as the Act amended in April 2011 was applkab!e 

to aH cases, whether of fraud, suppression etc. or otherwise irrespective of 

the contents of letter of February 2011. it was only after amendment in May 

2012 that the section was made applicable oniy to cases of intentional 

e;vasion. Thus invoking of penalty under section 73(4A) as pointed out by us is 

justifiable. 

New IDle~M 
Daiii:eidl: :Ull IFeib>rnairrv i(Q):ll.15 

New IDlie~M 
IDlaii:eidl: :rn IFeib>rnairrv im1s 

«IHlijMJU~ijNIDlU MUIDJUMIB\Aij} 
l?rra1T11dtpJai~ IDlarrieicii:1cHr «serukie l'aix> 

{SIHJAS!Hrn ij(AN1' SIHJAIRMA} 
!C«JJMtpJii:rn~~err ai1T11dl A1U1dlaii:IClr !Gie1T11ierai~ «Jif ij1111idJoai 
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Appendix I 

Organisational Chart of Central Board of Excise and Customs 

Member 

(Customs & Export) 
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SI. OAP 

No. No. 

1. 39A 

2. 38A 

3. lA 

4. 9B 

5. 22B 

6. 27A 

7. 20B 

8. 13A 

9. 14B 

10. 25A 

11. 42B 

12. 44A 

13. 37A 

14. 18B 

Appendix II 

(Reference: Paragraph 3.1) 

Brief Subject Amount Amount Amount 

Objected Accepted Recovered 

Non payment of 77.40 77.40 

Service Tax 

Non payment of 28.62 28.62 

Service Tax 

Non payment of 2.52 2.52 

Service Tax 

Non payment of 2.49 2.49 

Service Tax 

Non payment of 2.03 2.03 2.03 

Service Tax 

Non payment of 1.90 1.90 0.17 

Service Tax 

Non payment of 1.66 1.66 1.66 

Service Tax 

Non payment of 1.63 1.63 0.04 

Service Tax 

Non payment of 1.55 1.55 1.55 

Service Tax 

Non payment of 1.22 1.22 

Service Tax 

Non payment of 1.00 1.00 1.00 

Service Tax 

Non payment of 0.92 0.92 0.92 

Service Tax 

Non payment of 0.82 0.82 

Service Tax 

Non payment of 0.78 0.78 

Service Tax 
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{~in crore) 

Name of 

Commissionerate 

Mumbai ST II 

Mumbai ST II 

Anand 

Chennai Ill 

Pune II 

Chandigarh I 

Raigad 

Patna 

Nasik 

Rourkela 

Chandigarh I 

Mumbai STVI 

Lucknow 

Patna 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

15. 19A Non payment of 0.70 0.70 0.68 Pune ST I 

Service Tax 

16. 43A Non payment of 0.70 0.70 Kohlapur 

Service Tax 

17. 340 Non payment of 0.66 0.66 0.39 Allahabad 

Service Tax 

18. 420 Non payment of 0.65 0.65 Pune I 

Service Tax 

19. 200 Non payment of 0.56 0.56 0.56 Haldia 

Service Tax 

20. 26A Non payment of 0.50 0.50 Anand 

Service Tax 

21. 318 Non payment of 0.47 0.47 0.47 Hyderabad II 

Service Tax 

22. 398 Non payment of 0.34 0.34 0.04 Vododara I 

Service Tax 

23. 488 Non payment of 0.31 0.31 0.31 Chandigarh I 

Service Tax 

24. lOA Non payment of 0.30 0.18 Delhi ST IV 

Service Tax 

25. 32A Non payment of 0.27 0.27 0.23 Bangalore ST II 

Service Tax 

26. 2A Non payment of 0.25 0.25 Vadodara II 

Service Tax 

27. 88 Non payment of 0.18 0.19 0.19 Rohtak 

Service Tax 

28. 368 Non payment of 0.18 0.18 0.18 Agra 

Service Tax 

29. 8A Non payment of 0.16 0.16 Chennai Ill 

Service Tax 

30. 128 Non payment of 0.16 0.16 0.16 Hyderabad IV 

Service Tax 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

31. 7A Non payment of 0.15 0.15 Chennai ST II 

Service Tax 

32. 9A Non payment of 0.14 0.14 0.14 Chennai Ill 

Service Tax 

33 . 198 Non payment of 0.14 0.14 0.14 Mumbai LTU 

Service Tax 

34. 408 Non payment of 0.13 0.13 0.13 Vododara I 

Service Tax 

35. 28 Non payment of 0.12 0.12 0.12 Ahmedabad Ill 

Service Tax 

36. 68 Non payment of 0.12 0.12 0.12 Ahmedabad ST 

Service Tax 

37. 448 Non payment of 0.12 0.12 0.12 Mumbai ST VII 

Service Tax 

38. 48 Non payment of 0.11 0.11 0.11 Ahmedabad I 

Service Tax 

39. 138 Non payment of 0.11 0.11 0.11 Hyderabad II 

Service Tax 

40. 3A Non payment of 0.10 0.10 Ah medabad I 

Service Tax 

41. 16A Non payment of 0.10 0.10 0.04 Lucknow 

Service Tax 

42. 38 Non payment of 0.10 0.10 0.10 Ahmedabad ST 

Service Tax 

43. 18A Short payment of 1.15 1.15 0.40 Hyderabad II 

Service Tax 

44. 458 Short payment of 0.91 0.91 0.91 Ahmedabad ST 

Service Tax 

45. 418 Short payment of 0.71 0.71 Bangalore ST II 

Service Tax 

46. 35A Short payment of 0.58 0.58 0.58 Mumbai ST I 

Service Tax 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

47. 12A Short payment of 0.38 0.38 0.38 Hyderabad II 

Service Tax 

48. 32B Short payment of 0.35 0.35 0.35 Chennai ST Ill 

Service Tax 

49. 33B Short payment of 0.33 0.33 0.33 Hyderabad II 

Service Tax 

50. 46B Short payment of 0.25 0.25 Salem 

Service Tax 

51. 47B Short payment of 0.24 0.24 0.24 Bangalore LTU 

Service Tax 

52. 400 Short payment of 0.23 0.23 0.23 Oibrugarh 

Service Tax 

53. llA Short payment of 0.20 0.20 0.18 Hyderabad II 

Service Tax 

54. 28A Short payment of 0.18 0.18 0.18 Chandigarh I 

Service Tax 

55. 49B Short payment of 0.15 0.15 0.13 Pune Ill 

Service Tax 

56. 380 Short payment of 0.15 0.15 0.15 Pune ST I 

Service Tax 

57. 33A Short payment of 0.14 0.14 0.10 Mumbai STV 

Service Tax 

58. SA Short payment of 0.13 0.13 0.09 Udaipur 

Service Tax 

59. llB Short payment of 0.11 0.11 0.11 Trivandrum 

Service Tax 

60. lOB Short payment of 0.10 0.10 0.10 Chennai ST II 

Service Tax 

61. 43B Short payment of 0.10 0.10 0.10 Chennai Ill 

Service Tax 

62. 17A Irregular availing/ 3.03 3.03 Ohan bad 

utilisation of 

CENVAT Credit 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

63. 24A Irregular availing/ 1.45 1.45 Mumbai ST II 

and utilisation of 

41A CENVAT Credit 

64. 31A Irregu lar availing/ 0.91 0.91 Thane II 

utilisation of 

CENVAT Credit 

65. 26B Irregular availing/ 0.88 0.88 0.88 Mumbai CX II 

utilisation of 

CENVAT Credit 

66. 37B Irregular availing/ 0.40 0.40 Coimbatore 

utilisation of 

CENVAT Credit 

67. 16B Irregular availing/ 0.39 0.39 0.39 Mumbai ST Ill 

utilisation of 

CENVAT Credit 

68. 34B Irregular availing/ 0.36 0.36 Raigad 

utilisation of 

CENVAT Credit 

69. 22A Irregular availing/ 0.35 0.35 0.35 Mumbai ST II 

utilisation of 

CE NVAT Credit 

70. 29A Irregular availing/ 0.32 0.32 0.32 Delhi ST II 

utilisation of 

CENVAT Credit 

71. 20A Irregular availing/ 0.27 0.27 0.27 Thane II 

utilisation of 

CENVAT Credit 

72. 15A Irregular availing/ 0.23 0.23 0.23 Mumbai STVI 

utilisation of 

CENVAT Credit 

73. 27B Irregular availing/ 0.23 0.23 0.23 Aurangabad 

utilisation of 

CENVAT Credit 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

74. 23A Irregu lar ava iling/ 0.20 0.20 Mumbai LTU 

uti lisation of 

CENVAT Cred it 

75. 30A Irregular avai ling/ 0.17 0.17 0.17 Delhi ST Ill 

util isation of 

CENVAT Cred it 

76. 24B Irregular avai ling/ 0.15 0.15 0.15 Belapur 

utilisation of 

CENVAT Cred it 

77. 35B Irregular availing/ 0.15 0.15 0.06 Belapur 

utilisation of 

CE NVAT Credit 

78. 38B Irregular avai ling/ 0.14 0.14 0.14 Delhi ST II 

util isation of 

CENVAT Cred it 

79. l B Irregu lar availing/ 0.12 0.12 0.12 Ahmedabad I 

uti lisat ion of 

CENVAT Credit 

80. 15B Irregu lar ava iling/ 0.12 0.12 0.07 Kohlapur 

uti lisat ion of 

CENVAT Credit 

81. 25B Irregular avai ling/ 0.12 0.12 Mumbai ST VI I 

utilisation of 

CENVAT Credit 

82. 36A Non payment of 3.16 3.16 3.16 Mumbai ST I 

Interest 

83 . 32D Non payment of 0.29 0.29 0.29 Dhanbad 

Interest 

84. 7B Non payment of 0.27 0.27 0.27 Chandigarh I 

Interest 

85. 30B Non payment of 0.17 0.17 0.17 Bangalore ST II 

Interest 

86. 35D Non payment of 0.14 0.14 0.14 Jamshedpur 

Interest 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

87. 218 Non payment of 0.13 0.13 0.13 Mumbai ST II 

Interest 

88. 288 Non payment of 0.13 0.13 0.13 Mumbai STV 

Interest 

89. 14A Non payment of 0.11 0.11 0.11 Mumbai ST I 

Interest 

90. SB Non payment of 0.10 0.10 0.10 Ahmedabad ST 

Interest 

91. 298 Non payment of 0.10 0.10 0.10 Aurangabad 

Interest 

92. 42A Non payment of 0.10 0.10 0.10 Delhi ST Ill 

Interest 

93. 178 Non disclosure of 0.27 0.27 0.27 Mumbai STVI 

taxable income 

94. 4A Non levy of late fee 0.17 0.17 0.06 Udaipur 

and penalty 

95. Small money va lue 8.76 8.76 8.52 

observations which 

were accepted by 

the Department 

and rectificatory 

action taken but 

not converted into 

Draft Audit 

Paragraphs 

Total 162.65 162.54 33.20 
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Appendix Ill 

(Reference: Paragraph 4.2) 

{~in crore) 

SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

1. 620 Broadening of Tax 0.34 0.34 0.34 Calicut 

Base 

2. 290 Fai lure of Scrutiny of 0.89 0.89 Hyderabad II 

return 

3. 70 Fai lure of Scrutiny of 0.21 0.21 0.10 Jodhpur 

return 

4. 670 Fai lure of Scrutiny of 0.17 0.17 0.17 Belgaum 

return 

5. 540 Fai lure of Scrutiny of 0.16 0.16 0.03 Bilaspur 

return 

6. 410 Fai lure of Scrutiny of 0.42 0.42 0.42 Pune II 

return 

7. 530 Fa ilure of Scrutiny of 0.25 0.25 0.25 Indore 

return 

8. 140 Failure of Scrutiny of 0.22 0.22 0.22 Ludhiana 

return 

9. 390 Failure of Scrutiny of 0.22 0.22 0.22 Kolkata ST 

return 

10. 610 Fa ilure of Scrutiny of 0.15 0.15 0.05 Coch in 

return 

11. 4D Failure of Scrutiny of 0.14 0.14 0.14 Ahmedabad ST 

return 

12. 630 Internal Audit not 28.00 28.00 Trivandrum 

conducted 

13. 780 Interna l Audit not 9.80 9.80 Bhubaneshwar I 

conducted 

14. 650 Internal Audit not 7.63 7.63 Delhi ST II 

conducted 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

15. 25D Internal Audit not 6.18 6.18 Delhi ST II 

conducted 

16. 72D Internal Audit not 5.29 5.29 Delhi ST IV 

conducted 

17. 23D Internal Audit not 4.01 4.01 Delhi ST 

conducted 

18. 26D Internal Audit not 3.63 3.63 2.08 Delhi ST II 

conducted 

19. 210 Internal Audit not 2.68 2.68 0.02 Kolkata ST 

conducted 

20. 52D Internal Audit not 2.18 2.18 2.18 Hyderabad ST 

conducted 

21. 110 Internal Audit not 1.17 1.17 Bangalore ST II 

conducted 

22 . 28D Internal Audit not 1.14 1.14 Delhi ST II 

conducted 

23 . 70D Internal Audit not 0.69 0.69 0.58 Delhi ST Ill 

conducted 

24. 27D Internal Audit not 0.58 0.58 Delhi ST Ill 

conducted 

25 . 66D Internal Audit not 0.42 0.31 0.25 Ja ipur 

conducted 

26. lD Internal Audit not 0.41 0.41 0.41 Ahmedabad ST 

conducted 

27. 22D Internal Audit not 0.41 0.41 Kolkata II 

conducted 

28. 170 Internal Audit not 0.35 0.35 Cochin 

conducted 

29. 76D Internal Audit not 0.31 0.31 0.31 Bolpur 
conducted 

30. 77D Internal Audit not 0.29 0.29 0.29 Kolkata ST II 

conducted 
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SI. OAP Brief Subject Amount Amount Amount Name of 
No. No. Objected Accepted Recovered Commissionerate 

31. 47D Internal Audit not 0.19 0.19 0.19 Delhi ST 

conducted 

32. 24D Internal Audit not 0.17 0.17 0.17 Delhi ST Ill 

conducted 

33. 46D Internal Audit not 0.14 0.14 0.14 Delhi ST I 

conducted 

34. 59D Internal Audit not 0.12 0.12 0.12 Delhi ST I 

conducted 

35. 48D Internal Audit not 0.10 0.10 0.10 Delhi ST II 

conducted 

36. 2D Internal Audit did not 41.94 41.94 Ahmedabad ST 

detect the lapse 

37. lOD Internal Aud it did not 10.76 10.76 Mangalore 

detect the lapse 

38. 810 Internal Audit did not 4.87 4.87 4.87 Hyderabad Il l 

detect the lapse 

39. 310 Internal Audit did not 2.66 2.66 Mumbai ST II 

detect the lapse 

40. 64D Internal Audit did not 2.40 2.40 2.40 Delhi ST 

detect the lapse 

41. 45D Internal Audit did not 2.18 2.18 Coimbatore 

detect the lapse 

42. SOD Internal Audit did not 1.08 1.08 1.08 Delhi ST Ill 

detect the lapse 

43. 74D Internal Audit did not 0.70 0.70 Patna 

detect the lapse 

44. 6D Internal Audit did not 0.36 0.36 0.36 Uda ipu r 

detect the lapse 

45. 79D Internal Audit did not 0.17 0.17 0.17 Mumbai ST VII 

detect the lapse 

46. 9D Internal Audit did not 0.13 0.13 Udaipur 

detect the lapse 
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SI. OAP Brief Subject Amount Amount Amount Name of 

No. No. Objected Accepted Recovered Commissionerate 

47. 18D Internal Audit did not 0.12 0.12 Trivandrum 

detect the lapse 

48. 49D Internal Audit did not 0.11 0.11 0.11 Delhi ST Ill 

detect the lapse 

49. 80D Internal Audit did not 0.11 0.11 0.11 Cochin 

detect the lapse 

so. SD Internal Audit did not 0.07 0.07 0.07 Udaipur 

detect the lapse 

Total 146.72 146.61 17.95 
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ACES 

AICTE 

BE 

Board 

BSNL 

CAAT 

CB 

CBDT 

CBEC 

CENVAT 

CERA 

CESTAT 

ex 

OAP 

DG 

DGCEI 

DGST 

DGICCE 

DoR 

EA 

FY 

GDP 

HPCL 

IAP 

INTOSAI 

INTOSAI GOV 
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Glossary 

Automation of Central Excise and Service Tax 

All India Council for Technical Education 

Budget Estimate 

Central Board of Excise and Customs (CBEC) 

Bharat Sanchar Nigam Limited 

Computer Aided Audit Technique 

Closing Balance 

Central Board of Direct Taxes 

Central Board of Excise and Customs 

Central value added tax 

Central Excise Receipt Audit 

Customs, Excise and Service Tax Appellate Tribunal 

Central Excise 

Draft Audit Paragraph 

Director General 

Director General of Central Excise (Intelligence) 

Director General of Service Tax 

Director General of Inspection Customs and Central 

Excise 

Department of Revenue 

Excise Audit 

Financial Year 

Gross Domestic Product 

Hindustan Petroleum Corporation Limited 

Internal Aud it Party 

International Organization of Supreme Audit Institutions 

INTOSAI Guidance for Good Governance 
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ITR 

Land T 

LTU 

Ministry I 
Department 

MTR 

OB 

010 

ONGC 

PD 

PLA 

PSU 

R&C 

RA Bill 

RE 

SCN 

SOF 

ST 

TDS 

TRU 

VCES 

Income Tax Return 

Larsen and Toubro 

Large Taxpayer Unit 

Ministry of Finance (Department of Revenue) 

Monthly Technical Report 

Opening Balance 

Order in Original 

Oil and Natural Gas Corporation 

Principal Director 

Personal Ledger Account 

Public sector undertaking 

Review and Correction 

Running Account Bill 

Revised Estimate 

Show Cause Notice 

Statement of Facts 

Service Tax 

Tax Deducted at Source 

Tax Research Unit 

Voluntary Compliance Encouragement Scheme 
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