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This Report for the year ended March 2014 has been prepared for 

submission to the President under Article 151 of the Constitution of 

~ndia. 

The Report contains significant results of the performance audit of 

Appredation of Third Party (Chartered Accountant) Certification in 

Assessment Proceedings of tile Department of Revenue - Direct 

Taxes of the Union Government. 

The instances mentioned in this Report are those, which came to 

notice in tile course of test audit for the period 2010-11 to 2013-14 

conducted during January to May 2014. 

The audit has been conducted in conformity with the Auditing 

Standards issued by the Comptroller and Auditor Generai of India. 

Audit wishes to acknowledge the cooperation received from the 

Department of Revenue - Central Board of Direct Taxes at each stage 

of the audit process. 
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Executive Summary 

The Income Tax Act, 1961 (Act) contains several provisions which mandate the 

assessees to furnish audit reports and certificates issued by the 'Accountant' in 

the prescribed Form for meeting the specific objectives. Tax audit under Section 

44AB under the Act was introduced in 1984 in order to ensure that t he books of 

account and other records of the assessees are properly maintained and 

faithfully reflect t he true income of the taxpayer. The objective of reporting/ 

certification is to discourage tax avoidance and tax evasion. 

The Act defines an 'Accountant' as a Chartered Accountant (CA) within the 

meaning of the Chartered Accountants Act, 1949 under explanation to Section 

288(2) of the Act. Audit reporting and certification by CAs under the Act are thus 

Third Party Reporting. The CAs are regarded as facilitators for the Income Tax 

Department (ITD) in administering the provisions of the Act correctly. The Tax 

Audit Reports (TARs)/certificates issued by them serve as a valuable reference 

guide to the Assessing Officers (AOs) while making assessments. 

We conducted Performance Audit on "Appreciat ion of Third Party (Chartered 

Accountant) Certification in Assessment Proceedings" with the objectives to see 

whether (a) all the requisite reports/certificates were obtained and kept on 

record at the time of assessments; (b) tax audit reports were complete to 

provide sufficient and requisite information to the AO, thereby, aiding him in 

completing the assessment as required under the Act; (c) the AO had evaluated 

and uti lized the information while completing assessments, (d) in case of 

professional negligence of the Accountant, the matter has been taken up by the 

Commissioners with the Institute of Cha rtered Accountant of India (ICAI) and 

(e) there are lacunae or ambiguities in the provisions of the Act/reports. 

This Performance Audit covered assessments completed during the period from 

financial yea rs 2010-11 to 2012-13 and upto the date of audit. In case of major 

audit observations, assessment records of previous assessment years were also 

linked wherever found necessary. All circles/wards taken up for regular audit 

during the period from January to May 2014 were treated as selected units. All 

cases of scrutiny assessments, appeal and rectification cases within the selected 

units were examined in audit. We conducted entry meeting with CBDT in 

February 2014 in which audit objectives, scope and methodology were 

discussed. 

We found cases (a) w here the CAs fai led to report full and correct information in 

367 cases leading to short levy of taxes of ~ 2,813.11 crore and (b) where the 

AOs fai led to utilize the information avai lable in 102 reports/certificates 
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submitted to t hem leading to short levy of taxes of~ 1,310.05 crore. Some of 

the important audit findings are as follows: 

a. Tax auditors failed to give correct information relating to al lowance of 

depreciation in 66 cases involving short levy of tax of ~ 457.79 crore 

(Paragraph 2.3}. 

b. Tax auditors did not report correct information regard ing brought 

forward loss/depreciation resulting in irregular brought forward 

loss/depreciation allowance in 46 cases involving short levy of tax of 

~ 557.79 crore (Paragraph 2.4}. 

c. In 42 cases personal/capital expenditure was incorrectly allowed as the 

tax auditors did not report the amount in their tax audit reports which 

resulted in short levy of tax of~ 477.89 crore {Paragraph 2.5). 

d. CAs have certified wrong information/claims for various exemptions 

and deductions in 74 cases having tax effect of ~ 259.72 crore 

(Paragraph 2. 7). 

e. CAs gave incorrect/incomplete information in TARs/certificates in 

132 cases having a revenue impact of~ 1,037.61 crore {Paragraph 2.8). 

We also found in another 616 cases where CAs committed mistakes viz. in 

allowance of exemption/deductions, charging of tax on Book Profit under 

Section 115JB, adoption of Arm's Length Price and reporting on cash payments 

exceeding ~ 20,000 per day {Paragraphs 2.6 and 2.10-2.12}. In 109 cases, 

assessees did not furnish requisite Form 3CEB on verification of ALP and Form 

29B relating to certification for Book Profit (Paragraphs 2.10-2.11). 

We have also commented on lacunae in the existing Forms which need 

modification in order to capture full information of the affairs of assessees so 

that taxes are applied correctly (Paragraph 3.2-3.4}. Regarding monitoring of 

work of CAs and ensuring quality tax audit, ICAI issued guidance to its members 

for limiting the tax audit assignments in a financial year. We found that 

18.87 per cent of CAs (12,435 CAs) for AY 2013-14 issued more tax audit reports 

than prescribed by ICAI (Paragraph 3.6). We also got cases where CAs did not 

mention their membership numbers {Paragraph 3.7} . ITD did not refer any case 

for professional negligence to ICAI for taking action against erring CAs in terms 

of Section 288 of the Act (Paragraph 3.9). 

The audit findings on non-adherence to various provisions of the Act by CAs led 

to deny proper dues to the Government. AOs have also failed to utilize 

information available in Accountant's reports/certificates. CBDT have 

emphasized the use of information available in Accountant's reports/certificates 

by AOs at the time of assessments. 
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In our recommendations, we have suggested ITD to utilize information available 

in tax audit reports/certificates at the time of assessment proceedings. To 

improve the quality of work done by CAs, we recommend referring the cases of 

professional negligence to ICAI. Besides, we also recommended to make 

provisions in the Act to limit the number of tax audit, provide suitable controls 

in the ITD system and validating the membership of CAs at the time of e-filing 

(Paragraph 3.11). 

Since the introduction of Section 44AB in the Act in 1984, we have evaluated the 

system of tax audit/certification by Accountants in 1997 (Para 3.2 of Audit 

Report No. 12 of 1997) and again in Audit Report No. PA 7 of 2008. In both the 

Audit Reports, we pointed out non-utilization of information by AOs in 

assessment proceedings and incorrect information furnished by CAs in 

TARs/Certificates. These irregularities are still persisting. Thus objective of 

introducing tax audit and certification by Accountants gets defeated. With 

growing revenue forgone every year and complex nature of business 

environments, Accountant's role in ensuring true picture of accounts and taxes 

due to the Government as per the Act is very crucial. It is joint responsibility of 

ITD and ICAI to ensure compliance to the Act. Necessary control mechanism 

over the third party certification in assessment proceedings must be ensured, by 

making suitable provisions in the Act, if necessary. 
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Summary of Recommendations 

1. The Ministry may ensure that the AOs shall not grant exemptions/ 

deductions if the assessee does not submit necessary certificates/ 

reports . 

{Paragraphs 2.06-2.07) 

The Ministry replied {October 2014} that there are sufficient provisions in 

Sections 10A, 10{23C}, 80/A, 8018, etc. of the Act which ensure that tax 

audit reports are available with the /TO. These provisions themselves 

ensure that in case of failure to file prescribed audit reports, 

exemptions/deductions thus claimed are not allowed. The Ministry also 

replied that the CBDT's Instruction No.9/2008 also reiterated that the tax 

audit reports as well as other statutory audit reports should be critically 

examined along with connected records and other available evidence 

while scrutinizing the cases. The Ministry also replied that a proviso to 

Rule 12 of IT Rules 1962 has been substituted with retrospective effect 

from 01 April 2013 requiring the assessee, claiming exemptions/ 

deductions under various provisions of the Act, to file the prescribed 

reports of audit electronically. 

Audit is of the opinion that though sufficient provisions are available in 

the Act, however, AOs did not follow during assessment meticulously 

which need attention by the Minist ry. 

2. The Ministry may ensure that the AOs fully utilize the available 

informat ion in CAs report/certificates. 

(Paragraph 2.14} 

The Ministry replied {October 2014} that necessary instructions have 

been issued in 2008 to critically examine tax audit reports as well as 

other statutory audit reports and to utilize effectively the information 

available in these reports while finalizing scrutiny assessments. The 

Ministry further replied (October 2014} that e-filing of audit reports has 

been introduced from AY 2013-14. Information furnished in e-filed audit 

reports was used in selecting cases for scrutiny under Computer Assisted 

Scrutiny Selection. The reason for selection of case was also displayed to 

the A Os for effective utilization of available information. 
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3. The Ministry may consider modifying the Form 3CD to incorporate date 

of declaration/ payment of distributed profits in order to verify whether 

the tax has been paid within the stipulated period or any interest is to be 

charged due to delay. 

(Paragraph 3.2) 

4. The Ministry may consider modifying the Form3CD or 29B certificate to 

give details of the available MAT credit assessment year-wise that can be 

carried forward by the assessee in order to ensure the correctness of the 

claim for credit under Section 115JAA of the Act. 

(Paragraph 3.3) 

On recommendations 3 and 4 above, the Ministry replied (October 2014) 

that Tax Audit Report (Form 3CA, Form 3C8 and Form 3CD) have been 

comprehensively revised in July 2014 therefore it would not be advisable 

to again revise the same for capturing the date of declaration/payment 

of dividend for the purpose of verifying whether DDT is paid within the 

specified time or capturing the available MAT credit assessment year­

wise. The Ministry also mentioned that the required details are already 

being captured in the Income-tax Return forms in schedules MA TC and 

DDT of Form ITR-6 from 2013-14 onwards. However, the Ministry has 

noted the suggestions raised by audit and replied that it would be 

considered for incorporation in the next revision of forms of Tax Audit 

Report. 

5. The Ministry may consider modifying Form lOB and lOBB for providing 

details regarding last ten years accumulation or utilization of amounts 

set as ide as application by the Charitable Trusts/Institutions in order to 

check correctness of investment and application of the accumulated 

fund 

(Paragraph 3.4) 

The Ministry stated (October 2014) that the required details were already 

being captured in the Income-tax Return forms. Incorporating similar 

details in Form 108 and 1088 would amount to duplication. 

Audit is of the opinion that though ITR captures the relevant information, 

the certification by CAs would ensure the correctness of information 

furnished in ITR. 
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6. The Ministry may ensure limiting the tax audit assignments in order to 

ensure quality of tax audit. 

(Paragraph 3.6) 

The Ministry replied {October 2014) that it would be for the regulatory 

body i.e. the Institute of Chartered Accountants of India {/CAI} to lay 

down restrictions on the number of tax audit and to enforce the same. 

The Ministry further replied {October 2014} that it is difficult to place 

control in ITD systems to regulate the number of tax audit reports (TAR) 

as CAs affix their signatures on TAR in the ir individual capacity and also 

while representing Firms of CAs and certain types of audits are exempted 

from the maximum number specified as per ICAI guidelines. ITD provides 

the list of cases where the number of TARs is apparently exceeded to 

ICAI for their action. 

Reply of the Ministry is not acceptable as the Act requires tax audit 

under Section 44AB is to be conducted by an Accountant, not by a firm of 

CAs. Further, limit on tax audit assignment has been fixed by ICAI for all 

tax audits to be done under Section 44AB. 

Audit is of the opinion that CAs has been assigned the work of tax audit 

which is very crucial in claiming exemptions/deduction by assessees. 

Therefore, in the interest of revenue and ensuring quality of tax audit, 

the Ministry may introduce suitable control mechanism in the IT system 

to adhere to the limit on tax audits in consultation with ICAI. 

7. The Ministry may ensure to prohibit a CA who is a relative of the 

assessee or directors of a company, from signing any report or 

certificates. 

{Paragraph 3.9) 

The Ministry stated {October 2014} that prohibiting a CA who is relative 

of the assessee or director of a company from signing any report or 

certificates may be examined during budgetary exercise of 2015. 

8. The Ministry may ensure the implementation of CBDT instruction 

no.1959 of 1999 and Section 288 of the Act. 

(Paragraph 3.9) 
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The Ministry stated {October 2014) that in view of the initiatives already 

taken vide instructions nos. 1959 of 1999 and 09/2008 and provisions 

contained in section 288 of the Act, no further action was required on this 
issue. 

Audit is of the opinion that though instructions have been issued in past, 

audit has come up with cases where AOs have not fully utilise the 

information available in CA reports/certificates. The Ministry may 

provide intensive training to AOs on utilisation of information and 

strengthen its internal audit in this regard. 

9. The Ministry may put in place a mechanism in the ITD system for AO to 

record instances of mistakes committed by CAs in order to take action 

under Section 288 of the Act. 

(Paragraph 3.9} 

The Ministry stated {October 2014) that suggestion of audit can be 

incorporated by DGIT {System) to facilitate AOs for recording such 
instances in the system. 
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1JI. 

The ~ncome Tax Act, 1961 (Act) contains several provisions
1 

which mandate 

the assessees to furnish audit reports and certificates issued. by the 

'Accountant' in the prescribed Form for meeting the spedfic objectives. The 

Finance Minister in his Budget Speech in the year 1984 and Central Board of 

Direct Taxes (CBDT) vide its circu!ar2 of 1985 explained the rationa~e for 

introducing compulsory audit under Section 44AB of the Act as "intended to 

ensure that the books of account and other records are properly maintained 

and faithfuHy reflect the true income of the taxpayer". The objective of 

reporting/certification is to discourage tax avoidance and tax evasion. 

The Act defines an 'Accountant' as a Chartered Accountant (CA) within the 

meaning of the Chartered Accountants Act, 1949 under explanation to 

Section 288(2). Audit reporting and certification by CAs under the Act are 

thus Third Party Reporting. The CAs are regarded as fadlitators for the 

Income Tax Department (ffD) in administering the provisions of the Act 

correctly. The Tax Audit Reports (TARs)/certificates issued by them serve as a 

va~uabie reference guide to the Assessing Officers (AOs) whiie making 

assessments. The AO is expected to make an independent judgment while 

finaHzing the assessment and can require the assessee to justify his claims 

with reference to records and evidences. The De~hi High Court3 has observed 

that tax audit does not provide any immunity from scrutiny or investigation 

by the ITD. 

Centra~ Board of Direct Taxes (CBDT), as a part of Department of Revenue, 

Ministry of Finance (Ministry), is the apex body charged with administration 

of Direct Taxes. CBDT is headed by the Chairperson and comprises of six 

Members. ~11 addition to their functions and responsibilities, the Chairperson 

and Members are responsible for exerdsi11g supervisory contra~ over field 

offices of the CBDT, known as Zones. Chief Commissioner of Income Tax 

(COT) heads the fie~d office whose jurisdiction is generaHy co-terminus with 

the state. Commissioners/Directors of ~ncome Tax head the assessment 

functions which are carried out through the Additiona~ Cff /DIT, JCIT/JDIT and 

DD ff /DC/ AD ff/ AC/!TO. 

1 Details of the provisions are discussed under para 1.3 of this Chapter. 

2 Circular no. 387 of 06 July 1985. 
3 Goodyear India Ltd. Vs. CIT [2000) {112 Taxman 419}-Delhi High Court. 
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The ~nstitute of Chartered Accountants of ~ndia (!CAI} estabiished under the 
. I 

Chartered Accountants Act, 1949 regulates the profession of. Chartered 

Accouniancy. The Chartered Accountants Act provides that on~y a member 
I 

who holds a certificate of practice obtained from councii of ICA~ can practice 

the pro~ession. Under the provisions of the Income Tax Act, 1961 (Act), 

assesse~s appoint Accountants as tax auditor. As per the instructions4 issued 

by CBDT, ITD may take up matter re~ating to professional negligence on part 
I 

of CA tc?r instituting disciplinary proceedings i11 terms of Section 288 of the 

Act .. CAF are guided by Code of Ethics issued by ICAL Central Vigilance 

Commission (CVC) has also issued Code of Ethics for Chartered Accountants5 

in view iof vital information contained in the Fina11ciai Statements prep~red 
by CAs. I 

. I 

! 
4 Instruction no. 1959 of 28 Janauray 1999. 
5 http:Uc~c.nic.in/codeethics.pdf accessed on 01 September 2014. 

I 
i 
I 
I 
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Section 44AB of the Act, introduced by Finance Act, 1984 provides for audit 

of accounts of assessees having total sales, turnover or gross receipts 

exceeding the specified limits. Further the Act makes it ob~igatory for a 

person to get his accounts audited before the spedfied date by an 

Accountant and furnish the report of such audit in the Forms prescribe,d 

under Rule 6G of income Tax Ruies, 1962 (Rules) du~y signed and verified by 

such Accountants. In addition, Forms prescribed under various Sections of 

the Act/Rules, duly certified by an Accountant, are required to be submitted 

by an assessee for daiming exemptions, rebates and deductions. Some of the 

important Sections of the Act requiring such reports/certificates have been 

elaborated in .Appetn1dfox 1 and discussed in Chapters dealing with audit 

findings. 

Penalty Provisions: Section 271B provides that if any person fails to get his 

accounts audited i11 respect of any previous year or years re~evant to an 

assessment year or furnish a report of such audit as required under section 

44AB, AO may direct that person to pay, by way of a penalty, a sum equal to 

one-ha~f per cent of the total sa~es, turnover or gross receipts, as the case 

may be i11 case of a business, or of the gross receipt in case of a profession, in 

such previous year or ~ 1,50,000, whichever is less. Section 271BA provide_s 

that if any person fails to furnish a report from an accountant as required by 

section 92E, the AO may direct that such person shal~ pay, by way of penalty, 

a prescribe sum of~ 1,00,000. 

E-Filing: With the introduction of e-filling of income tax return (ITR) in 2008, 

requirement of filling of a~I the documents like Tax Deducted at Source (TDS) 

certificates, accounts, certificates/reports etc. were dispensed with by 

making provision in Rule 12(2) of the Rules. However, this provision has been 

changed by introducing a proviso to Rule 12(2) in June 2013 for compuisory 

e-fiHng of audit reports under Section 44AB (tax audit report along with 

financial statements), Section 92E (transfer pricing - intematio11a~ & 

domestic), Section llSJB (form 29B for MAT), form lOB (charitable trusts), 

Form lOBB (educationaVmedical institutions) and Form lOCCB (80IA/8rnB/ 

8rnC/8rnD/80JJAA/80LA). These reports have to be digitally signed by the CAs 

whHe uploading them to website maintained by ITD 

(https:/fincometaxindiaefiling.gov.in). 

3 



I 

Report N,o. 32 of 2014 (Performance Audit) 

I 

104 :wlhrv we icihl1C1se 1i:lhle i!:opk 

Third party certification has a significant effect in allowance of deductions 
' . 

and ex~mptions and thereby assessment of income under the Act. During 

FY 20li2-13, revenue forgone on account of corporate assessees was 
I 

~ 68,008 crore (19per cent of Corporate Tax c0Hectio11) which made the 
I . . 

effectiv~ ·tax rate 22.85 per cent. Assesses daim these deductions and 
I 

exemptions based on certification by Accountant. The tax audit report/ 

certificJte is important as approximately 1.536 per cent assessments are 
I 

completed after scrutiny. It may be possible that vital information may 

remain ]outside the tax audit reports/certificates or may be incorrect; thus 

the ver~ purpose of correct reflection of income and claims for deduction of 

the ta~ payer and thus checking the fraudulent. practices is defeated. 
I 

Therefore, it was felt necessary to undertake the review of the system to I 

seek as~urance in the system of tax audits/certification by Accountants. 
i . 

Eadier ~e have commented upon the system of "Audit of Accounts under 

Section ~44AB of income Tax Ac( 1961" in C&AG's Compliance Audit Report 

No. 12 bt 1997. We made number of observations on the lapses committed 
I 

by the ITD in ensuring that assessees comply with the provisions and the 
I 

proper ~tHization of the information in the audit report by the AO in making 

assessm
1

ent of income. The Public Accounts Committee (PAC) also expressed 
I 

concerni over the fact that due to inadequate attention to this aspect, the 
! . 

objectives of the introducing Section 44AB gets defeated. We· again 
I 

. I 

conducted a review on "Appreciation of Third Party Reporting/Certification in I 

Assessrrient Proceedings" featured in C&AG's Report No. PA 7 of 2008. 
I 

iCAI and eve have issued code of ethics to be followed by CAs in carrying out I 

their pr~fession. This indicates the criticality of work done by CAs, based on 
I 

which rhany stakeholders take vital decisions. Therefore, we deiced to 
I 

undertake the Performance Audit of Third Party Reporting/Certification in 
i 

the Ass~ssment Proceeding. 

I 

3L5i A1L11dlait 1C1lbijedoves 
I 
I 

The obj~ctive of .the study was to see whether: 
I 

I 

aio a:I! the requisite reports/certificates were obtained and kept on record 
I 

a't the time of assessments; 
i 
I ~ 

· lbio tax audit reports were complete to provide sufficient and requisite 
I 

iijformation to the Assessing Officer, thereby, aiding him in 
I 

cpmpleting the assessment as required under the Act; 
i 
I 
j 

6 Average:scrutiny assessments completed during FY 2010-11 and FY 2012-13 

I 
I 
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ic, the AO had evaluated and utilized the information provided in 

prescribed reports while completing assessments; 

tdl, in case of profession a~ neg~igence of tile Accountant, the matter has 

been taken up by the Commissioners with the ~nstitute of Chartered 

Accountant of India OCA!); 

ie, there are lacunae or ambiguities in the provisions of the Act/Ru~es/ 

forms of reports. 

This Performance Audit covered assessments completed during the period of 

financial years 2010-11 to 2012-13 and upto the date of audit. ~n case of 

major audit observations, assessment records of previous assessment years 

were also !inked wherever found necessary. 

AH cases of scrutiny assessments, appeai and rectification cases within the 

selected units were examined in audit. AU circles/wards taken up for regular 

audit during the period from January to May 2014 were treated as selected 

units. We examined 98,078 scrutiny assessment cases in 546 cirdes/wards. 

We acknowledge the co-operation of ffD in facilitating the audit by providing 

necessary records and information in connection with the conduct of this 

performance audit. An entry conference with CBDT was held on 06 February 

2014 wherein audit,, objectives, scope of audit and main areas of audit 

examination were explained. 

We issued draft Performance Report to the Ministry in September 2014 for 

their comments. After receipt of the Ministry's reply in October 2014, we 

held exit conference on 16 October 2014 to discuss our findings and 

recommendations vis-a-vis Ministry's comments. We again issued draft 

Performance Report in October 2014 containing Ministry's views and audit 

stand thereon for their further comments. We received further comments 

from the Ministry in October 2014 which have a!so been appropriate~y 

incorporated in the report together with audit comments thereon. 
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iJL 

Certain assessees7 are required to get their accounts audited by a CA under 

Section 44AB of the ~ncome Tax Act, 1961 (Act) and submit the report ill the 

Forms prescribed in Ru!e 6G of the Income Tax Ru~es, 1962 (Rules). The CAs 

(also tax auditor) furnish the Tax Audit Report (TAR) in Form 3CA or 3CB and 

3CD. In TAR, the CAs are required to furnish various information/detaHs. ~11 

addition, the assessee is required to obtain certificates from a CA in the 

prescribed Forms and furnish them to the AOs to claim various deductions/ 

exemptions available under the various provisions of the Act. AH .these 

reports/certificates are helpfu~ to the AOs in detailed scrutiny of the accounts 

during the assessment proceedings. ~t is, therefore, necessary that (a) the 

AOs_col!ect a~I the required reports/certificates at the time of assessment and 

(b) the CAs furnish correct reports/ certificates. 

CBDT's Instruction no. 1959 issued in .January 1999 provides that cases where 

the information given in the TAR is incompiete or non-committal, should be 

taken up by the Cff to see if these reflected any professioria~ negligence on 

the part of the Accountant signing the TAR whereupon action is to be taken 

as per Section 288 of the Act. 

Section 288 of the Act provides that if any person who is a ~egal practitioner 

or an Accountant is found guilty of misconduct in his professiona~ capacity by 

an authority entitled to institute disciplinary proceedings against him, a11 

order passed by that authority sllaH have effect in relation to his right to 

attend before an income tax authority as it has in re~ation to his right to 

practice as a legal practitioner or Accountant, as the case may be. 

Cases where inadequate/inaccurate information is furnished in Accountant's 

report and additions is made by the AO or at the instance of the audit, this 

fact should be brought to the notice of the ICAi for initiating action against 

the Accountant who had certified inadequate/inaccurate information in TAR. 

In a Court case8
, it was held that not only 'gross negligence', but 'due 

diligence' is equally relevant and important criterion in measuring and 

determining "professional misconduct" in case of a CA. Thus, a CA shall be 

punishable even if he does not exerdse due diligence and it is not necessary 

for ICA~ to prove that there was negligence on the part of the Accountant. 

7 Corporate, Firms, Association of Persons, Body·of Individuals, Charitable Trusts and Institutions etc. 
8 CA Rajesh vs. Disciplinary Committee the High Court of Gujarat (2012] 28 taxmann.com 100 (Gujarat) 
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I 
I 

I 
I 
I 

During fhis performance audit, we came across certain instances:. 
I . 

I 

iillo Where the CAs failed to report full and correct information. 
I 
I 

I 
Ibo Where the AOs faiied to utilize the information available in tile 

I 
reports/certificates submitted to them. 
I 
I 
I 

Audit findings on the above issues are discussed under Section A and 
I 

Section B respectively" 
I 
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2.2 The present section deals with cases where CAs reported incorrect/ 

partial information to the AOs. We found 367 cases with tax effect of 

~ 2,813.11 crore where CAs either in their TAR or various certificates 

committed mistakes (See Table 2.1). 

Table 2.1: Category-wise cases with tax effects 
l •' 

F 
i 

a. Allowance of depreciation and amortization 

b. Allowance of brought forward losses/depreciation 

c. Allowance of personal/capital expenditure 

d. Incorrect certification of claims 

e. Incorrect/Incomplete information in TAR/Certificate 

f. Irregular allowance of provisions 

·cases: .. :'i::tax Effed:s :i 
;;";,' ; ·/~nt~~;iri cror~)·,·,i 

66 

46 

42 

74 

132 

7 

457.79 

557.79 

477.89 

259.72 

1,037.61 

22.31 

Table 2.2 shows cases where CAs committed mistakes in compliance with 

various provisions of the Act. 

Table 2.2: Category wise mistakes committed by CAs 

a. Allowance of exemptions/deductions 

b. Charging of tax on Book Profit under Section llSJB 

c. Non-adoption of Arm's Length Price 

d. Reporting by CAs on Cash payment exceeding ~ 20,000 

per day 

128 

27 

153 

308 

Table 2.3: Cases where assesses did not furnish req11.1iredl 
IFo irm s/ Ce rt:if icates 

a. Non furnishing of Form 3CEB on verification of ALP 

b. Non furnishing of Form 29B on certification of Book 

Profit 

43 

66 

• . j 
••. J 
·3 

9 
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Tax auditors furnished incorrect information on depreciation and 

amortization in Form 3CD leading to short levy of taxes. 

2.3 Allowance of depreciation and amortization 

In computing the business income of an assessee, a deduction on account of 

depreciation on the cost or written down value of fixed assets like building, 

plant and machinery, furniture, fixtures etc. is admissible as per the 

provisions contained in Section 32 of the Act and at the rates prescribed in 

the Rules provided the assets are owned by the assessee and used for the 

purpose of the business during the previous year. 

Under Section 32(1)(iia) of the Act, additional depreciation was available at 

the rate of 20 per cent on the actual cost of plant and machinery acquired 

and installed after 31 March 2005. If the asset is put to use for less than 

180 days in the year in which it is acquired, the rate of depreciation shall be 

restricted to half as per provisions to section 32(1)(ii)(b). 

Any expenditure, being in the nature of capital expenditure, incurred for 

acquiring any right to operate telecommunication services and for which 

payment has actually been made to obtain a licence, shall be amortized over 

a period of licence as provided in Section 35ABB of the Act. 

Particulars of depreciation allowable as per the Act and amount of 

amortization are required to be disclosed by the tax auditor in Clause 14 and 

15 of TAR in Form 3CD. 

We found that t ax auditors failed to give correct information in 66 cases 

involving short levy of tax of~ 457. 79 crore (See Box 2.1}. 

Box 2.1: Illustrative cases on allowance of depreciation 

a. Charge: CIT 1, Mumbai 

Assessee: Gannon Dunkerley & Co. Ltd. 

Assessment Year: 2010-11 

Tax Auditor: Sanghavi & Company, signed by Manoj Ganatra 
(Membership No: 043485) 

The assessee claimed additional depreciation of ~ 11.39 crore on plant and 

machinery based on the TAR, which was disallowed by the AO as the activity of 

construction could not be treated as manufacturing activity. 

10 
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lb. IClhlairge: icn 3, MU.Omlbai · 

~Assessee: ~dlea icemlllairr u~.' ·' 
AssessmeD1l1t Yeai!': 2IOl11-12 · 

lax A1U1dli1tor: SIU!rreslhl S1U1raimn & Assodarites, signed by partner Nirmal .Jlaii!'ll 

· {Memlbersll"IUIJll No: 3·nl0l9) 

The assessee paid a'rl: amount of~ 3,366,09.:crdre as 3G.spettrum band .f~es for six 

circles !which were put into operation during ·the previous year a~d claimed 

depreciation of~ 420.76 crore under the cat~gory of intangible .assets which was 

also ve~ified in TAR. The 3G spectrum lic.ence fee was eligible for amorti.z9tion over 

the period of licen.ce i.e. rn 20 years instead· of depreciat.ion. 1ncorrec:t tertification 

by the 'tax auditor f~sulted in under assessm~nt of inco~ne by ~ 336.61'' crore and . 

consequent short levy of tax of~ 111.81 crore. 

c. IClhlairge: icn .1Ce!111tri'ail 1, Kolkaitai 

· Assessee: Bn!'ll~D1ln iCemeD1lt ILnll1!Jli1tE!d 

: AssessmeD1l1t Years: 2IOllOl8~10l9, 210ll[]l9-10 arndl 21lll110l-11 
' . ' . 

Tax Audlitor: {U} V.B. DIClslhlU & Co., signe.d ,by Vijaiy IB. DosM for AV 2008-09 

· {Memlbe11"slhiilJll No: 3710l24) {ii) KaiD1l1UJ Do.slhlu Assodate, signed by Arntn !Parmar 

for AV 2009-10 and AV 2010~11 (Mem~erslhlDIJll No: 10.2888) 

The assessee acquired some new plant and machinerie.s which were p~f to use at 

the second half of the year i.e. for less than 180 days in the year. Accordingly 

additional depreciation was Claimed in the relevant financial year in which the plant 
. I . . . ·_, 

and m,achineries were acquired at half of th~ applicable rate i.e. at the rate of 

10 pe/ cent on the value. of assets. However) in the subsequent A Vs, the assessee 

again claimed the additional depreciation at the r~te of 10 per cent which was also 

reported in the Tax Audit Report. The same "'{as .allowed in respect of AVs 2008-09, 

2009-10 and 2010-11 for an amount of~ 3.18 crore, ~ 19~86 crore and~· 2.62 crore 

respecbvely (total ·~ 25.66crore). This allowance. was irregular as additio.nal 
. . ' . ·' " 

depreciation is allowable only in the year of commissioning. This irregular allowance 

has a potential tax effect of~ 8; 72 crore. 

di. IClhlarrge: icrr:z KaiD1llJll1U111' 
. . ·'l . ' . ' 

Assessee: Commerdail 1Err:11gi111ee1rs & Bodjy IB1U1ildle1rs ICompai!'lly Umi1tiedl 

Assessment Year: Wll-12 . ·.. •· 

laix Am~li1ton-:' G.IL . .JlaiD1l {MemlberslhlilJll N'o: IOl1510l79) 

The assessee engage.q in the business. of body building of vehicles and running 

vehicles on hire, ptirch~sed a refrigerated, van at a cbst of ·~. 12:02· crore. in 

March .2012 and claimed additional depreaation of ~· r.2o• crore (af the rate of 

10 per cent) treating it as plant & machinery .. This additional.claim was verified and 

repor~ed by the tax. auditor inhisTAR. Claim of the assesse,e for additional claim was 

allowed by the AO. Since the. refrigerated \fan is 'a .road transport vehic;le and not 

involved in any ma'riufacture or production ·()f any articl~ or thing,. rio additional· 

depreciation· was .~dmissible und~r Section :32(1)(iia). lr~egularity in allowance of 

additional depreciation of ~ 1.20 crore resulted . in short charge . of tax of 

~ 39.94 lakh. 
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Tax auditors furnished incorrect information relating to brought forward 

losses/depreciation in Form 3CO leading to short levy of taxes. 

2.4 Allowance of brought forward losses/depreciation 

As per the Act, unabsorbed depreciation shal l be carried forward in 

subsequent year(s} and shal l be set-off against profits and gains from any 

business or profession for that year(s}. 

Section 72 of the Act provides that where net result of the computation 

under the head 'Profits and gains of business or profession' is a loss to the 

assessee and such loss including depreciation cannot be wholly set-off 

against income under any other head of the relevant year, so much of the 

loss as has not been set off shall be carried forward to the following 

assessment year/years to be set off against the 'Profits and gains of business 

or profession' provided that no loss shall be carried forward for more than 

eight years. 

Tax auditors are required to disclose details of brought forward loss/ 

depreciation allowance to the extent available in clause 25 of TAR. 

We observed that the tax auditors did not report correct information 

regarding brought forward loss/depreciation resulting in irregular brought 

forward loss/depreciation allowance in 46 cases involving short levy of tax of 

~ 557.79 crore (See Box 2.2}. 

Box 2.2: Illustrative cases on allowance of brought forward losses/depreciation 

a. Charge: CIT 8, Mumbai 

Assessee: SKOL Breweries Ltd. 

Assessment Year: 2008-09 

Tax Auditor: BSR & Co. signed by partner Zubin Shekary 

(Membership No: 48814} 

The auditor has shown an amount of~ 168.07 crore as unabsorbed depreciation 

for the period 1987 to 2008 wh ile the assessee has cla imed business 

loss/unabsorbed depreciation in its returns for the period 2002 to 2008 at 

~ 168.08 crore. If the unabsorbed depreciation for the period 2002-2008 given in 

TAR is summed up it comes to~ 140.81 crore only. The AO, however, ultimately 

allowed unabsorbed depreciation and business loss of ~ 22.55 crore after 

reviewing the assessment orders from AY 2004-05 onwards after considering 

change in the shareholding pattern exceeding 51 per cent in the AY 2006-07, did 

not entitle the assessee to carry forward the business loss of the earlier years. 

12 
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b. Charge: CIT 7, Mumbai 

Assessee: Transactional Documents India Pvt. Ltd. 

Assessment Year: 2008-09 

Tax auditor: Sushil Budhia Associates signed by partner Usha Gopalan 

(Membership No: 45720) 

The auditor mentioned in TAR carry forward losses to be set off by the assessee as 

'Nil'. The assessee, however, claimed in income tax return brought forward losses of 

~ 3.12 crore. Verification of the records from 2004-05 onwards showed that 

brought forward loss was of~ 1.16 crore only. This shows that the tax auditor has 

not reported the correct information about brought forward losses. 

c. Charge: CIT-VI, Delhi 

Assessee: TV Today Network Limited 

Assessment Year: 2010-11 

Tax Auditor: S. Mukherjee (Membership No: 57084) 

Radio broadcast ing business of Radio Today Broadcasting Limited was transferred to 

the assessee company. The assessee company claimed brought forward unabsorbed 

loss of ~ 48.49 cro re of Radio Today Broadcasting Limited as deemed loss under 

Section 72A of the Act. This brought forward loss was also reported in TAR. This loss 

was not allowable as the conditions imposed by Section 72A were not fulfilled since 

Radio Today Broadcasting Limited was engaged in the business of radio broadcasting 

and trading business, which were not industrial activities. This resulted in incorrect 

set off of losses of~ 48.49 crore involving tax effect of~ 17 .93 crore. 

d. Charge: CIT-I, Delhi 

Assessee: Cement Corporation of India Limited 

Assessment Year: 2011-12 

Tax Auditor: Sandeep Garg (Membership No: 75312) 

As per the details given in TAR the assessee had available unabsorbed business loss 

of ~ 880.43 crore. Audit observed that this figure included the business loss of 

~ 791.33 crore pertain ing to AYs prior to 2002-03 {i.e. beyond eight years) also, 

which was not available for set off under Section 72. Incorrect reporting by the tax 

auditor in TAR resulted in undue claim of unabsorbed business loss having potential 

tax effect of~ 244.52 crore. 

e. Charge: CIT, Bareilly 

Assessee: Kisan Sehkari Chini Mills, Semikhera 

Assessment Year: 2010-11 

Tax Auditor: Krishna Kumar Agarwal (Membership No: 071030) 

Brought forward loss of~ 9.91 crore for AV 2003-04 was reported as~ 10.48 crore in 

TAR by the tax auditor resulting excess claim of~ 56. 70 lakh having a potential tax 

effect of~ 17.52 lakh. 
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f. Charge: CIT:-111, Hyderabad 

Assessee: Sai Life Sciences Ltd. 

Assessment Year: 2011-12 

Tax Auditor: M/s. Siva Krishna & Narayan signed by partner R.V.N. Sastry 

(Membership No: 206635) 

The total brought forward business loss of~ 18.85 crore was allowed to set-off 

based on the reporting by the chartered accountant in TAR. Verification of 

previous years assessment records revealed that the total business loss available 

for setoff during the AY 2011-12 was only~ 14.63 crore. The excess allowance of 

set off of losses of ~ 4.22 crore resulted in excess allowance of MAT credit of 
~ 1. 73 crore. 

Tax Auditors furnished incorrect/inadmissible information on personal/ 

capital expenditure leading to undue deduction to assessees resulting in 
short levy of taxes. 

2.5 Allowance of personal/capital expenditure 

As per the Act, expenditure, not being in the nature of capital expenditure 

laid out wholly or exclusively for the purpose of business, is allowable as 

deduction in computing the income chargeable under the head 'Profits and 

gains of business or profession'. It has been judicial ly held that interest 

liability up to the stage of commencement of production should be 

capitalised
9

. It has also been judi r.ially held that loss on account of cost 

incurred on abandoning of technology before being put to use is not an 

al lowable deduction as it is in the nature of capital expenditure 10; and 

expenses incurred before the co·nmencement of business are not revenue 

expenditure under Section 37(1) 1 1
. 

Tax auditor is required to give particulars of amount debited to the Profit and 

Loss account bei ng expenditure of capital nature in clause 17(a) and (b) of tax 

audit report in Form 3CD. 

Our examination revealed that in 42 cases personal/capital expenditure was 

incorrectly allowed as the tax auditors did not report the amount in their tax 

audit reports. This resulted in short levy of tax of ~ 477.89 crore 
(See Box 2.3). 

9 M/s. Challapalli Sugars Limited vs CIT(197S)98 ITR 167 (SC) 

10 M/s. Kanoria Chemicals & Indust ries Limited vs CIT (1995) 78 Taxman 4SS (Calcutta High Court) 
11 CIT vs. Mohan Steel Limited (2004) 191 CTR (ALL) 279 
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Box 2.3: Illustrative cases on irregular allowance of personal/capital expenditure 

a. Charge: CIT-II, Chennai 

Assessee: Ennore Port Limited 

Assessment Year: 2011-12 

Tax Auditor: E. Prakash (Membership No: 019388) 

Loss of ~ 9.92 crore incurred on sale of fixed asset was incorrectly debited to 

Profit and Loss account. The tax auditor failed to report this which resulted in 

under assessment of tax by~ 3.29 crore. 

b. Charge : CIT 2 Baroda 

Assessee: National Dairy Development Board 

Assessment Year: 2009-10 

Tax Auditor: Anil Karnik {Membership No: 031005) 

The assessee paid premium of~ 3.16 crore on purchase of debentures/bonds in 

government companies, financial institution during AY 2009-10. This amount was 

charged to Income & Expenditure account. As the assessee was not a bank or 

financial institution mandated by RBI to invest in such debentures/bonds of 

government companies, financial institution as SLR or as to Held Till Maturity 

(HTM), it was required to be capit alized the premium with the cost of investment. 

The tax auditor failed to report this in tax audit report. This resulted in short levy 

of tax of~ 1.42 crore. 

Accountants gave incorrect information resulting in excess allowance of 

exemption in Form 3CEA/10B/56F/56G resulting in short levy of taxes. 

2.6 Allowance of exemptions/deductions 

Sections lOA/lOB of the Act provide for a deduction, with effect from 

01 April 2001, of such profits and ga ins as derived by a newly established 

undertaking in a free trade zone or by a newly established hundred per cent 

export oriented undertaking from the export of articles or things or computer 

software for a period of ten consecutive assessment years beginning with the 

assessment year relevant to the previous year in which the undertaking 

begins to manufacture or produce. To claim this deduction, assessee is 

required to furnish a certificate from an Accounta nt cert ifying the claim in 

Form 56F/56G, along with the ITR. 

Income derived from property held under trust for charitable or religious 

purposes, to t he extent such income applied to such purposes in India and 

where any such income is accumulated and set apa rt, upto 15 per cent of the 

income from such property, for application to such purposes in India is 

exempt from income tax under Section 11 of the Act subject to certa in 

conditions. An audit report in Form lOB from an Accountant was required to 

be submitted under Section 12A(b) of t he Act to claim th is exemption. 
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. I 

I 

I 
I 

I 

Any pr~flts and gains arising from the slump saie were chargeable to income 

tax as !~mg term capital gain under Section SOB. In the case of slump sale, the 

assesse:e is required to furnish a report of a CA in the prescribed format 

(Form 3CEA), indicating therein the computation of the net worth of the I . 

undertaking and certifying that the net worth of the undertaking has been 
I . . 

correctly arrived at in accordance with the provisions contained in 
I 

Section I SOB. 
I 
I 

Our auqit examination revealed that in 128 cases where Accountants failed to 

give cotrect information about exemption in Form 3CEA/10B/56f /56G and I 

certified excess exemption of~ 9,478.45 crore (See Box 2.4). 
I 
I 

I 

B«llx::UI: ~~~U:Os1t!Tartuve cases <)U1iu11regU:O~aD"uty 1 nrr1i;:ai~~ow:aill-n11:~ 10~:'exemJP)1tnioinsti:!ledUJl~1tnon'\ls' 
a.t(>c~a-wge:·~~i~i~, M~mgi':,, . _·· "''\:/~~),'·' ·· - .·· ::'.~·fr< . . ·'<>:.·· .... •-.·· '1' • 

· t,'~.C ·~ssess~e£:orade Fnll'Da~IOnai~.sen-vke_s 5#1f~warE! LitdJ,tr": :,,,_ · 
;.:.5"~.:;:.:; issessm~~iv ear: 2«]~~:~[]- , . . • . t, ::~;}' . · ·_ , i}':, _ :;:~~: 
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c. Charge : CIT-I Kochi 

Assessee: Nest Power Electronics Private Limited 

Assessment Year: 2010-11 

Chartered Accountant: Sunney Sebastian (Membership No: 023198) 

A claim for deduction of~ 2.63 crore under Sect ion l OA of the Act was allowed. 

As per certificate furnished in Form 56F, t he date of commencement of 

manufacture or product ion was 25 March 2000. Since product ion was 

commenced in the previous year relevant to the AV 2000-01, t herefore deduction 

was allowable up to AV 2009-10 only. This resulted in short levy of tax of 

~ 1.32 crore. 

d. Charge : CIT-I Kochi 

Assessee: Kerala Books Publications Society 

Assessment Year: 2008-09 

Chartered Accountant: Not applicable as Form 106 was not furnished 

Exemption of ~ 4.88 crore was allowed under Section 11 of the Act wit hout 

obtaining report under Section 12A{b) in Form 106. Revenue involved in t his case 

worked out to ~ 1.66 crore. 

CAs have certified wrong information/claims which resulted into excess 

allowance of exemptions/deductions. 

2.7 Incorrect cert ification of claims 

For claiming various exemptions and deducti ons under various sections of the 

Act, an assessee is required to furnish certificates/audit reports signed by a 

CA. We observed t hat t he CAs have certified wrong information/claims in 74 

cases having tax effect of~ 259.72 crore (See Box 2.5). 

Box 2.5: Illustrative cases on incorrect certification of claims 

a. Charge : CIT 2, Thane 

Assessee: Gurukripa Developers 

Assessment Year: 2009-10 

Chartered Accountant: Kukreja-Dialani & Co., (Firm registration 

No. 126893W) 

Section 8016(10) provides for deduction of 100 per cent of profit subject to 

conditions which interalia includes that t he commercial premises in the housing 

project should not exceed five per cent. The CA in his report issued in Form lOCCB 

certified that the housing project had residential premises of 72, 700 sq ft. and 

shops and other commercial premises of 90,000 sq ft. CA certified that the 

assessee fulfills the conditions stipulated in Section 8016(10) even though the 

details given by him in his certificate indicated that the assessee was not entitled 

for the deduction as the commercia l space was more than five per cent. This 

incorrect certifications lead to claim of irregular deduction by the assessee of 
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~ 87.10 lakh during the assessment years 2006-07 to 2009-10. This has result ed in 

short levy of tax to t he extent of ~ 26.13 lakh. 

b. Charge : CIT 8, Mumbai 

Assessee: Time Technoplast Ltd. 

Assessment Year: 2010-11 

Chartered Accountant: Manish Hingar (Membership No: 109060) 

The assessee claimed deduction of ~ 37.32 crore under section 8018 for the 

assessment year 2010-11 based on 10CC8 certificate issued by CA on profit of 

seven industrial undertakings. CA certified that undertaking or enterprise satisfied 

the conditions stipulated in section 8018. One of the condition in section 8018(4) 

was that the unit should not start manufacturing after March 2004. However it 

was seen that six units started manufacturing after March 2004 hence were not 

eligible for deduction under Section 8018. This showed that the Accountant had 

not done due diligence and has given the declaration even though the assessee 

did not meet the conditions stipulated in 80l8. Further clause 18 and 19 of the 

Form 10CC8 were not filled in at all in all the above 7 cases. Incorrect allowance of 

deduction resulted in underassessment of income by~ 36.60 crore and short levy 

of tax of~ 12.44 crore. 

c. Charge : CIT-IV, Kolkata 

Assessee: Simplex Infrastructures limited 

Assessment Year: 2010-11 

Chartered Accountant: H.S. Bhattacharjee & Co., signed by Binayak Dey 

(Membership No: 062177) 

The assessee claimed deduction of~ 82.66 crore under Section 801A{4), available 

for developing, operating and maintaining an infrastructure facility. This claim was 

certified by the CA in required Form 10CC8 certifying that the assessee satisfies 

conditions stipu lated in the Section. During the assessment, the AO noticed that 

the assessee was merely undertaking part of a project on works contract basis 

and not as "developer". Therefore, the assessee was not eligible for deduction 

under Section 801A{4) read with Explanation. Accordingly, deduction under 

Section 801A{4) claimed by the assessee was disallowed avoiding leakage of 

revenue of ~ 28.10 crore. 

CAs gave incorrect/incomplete information in Tax Audit Reports/ 

certificates leading to loss of revenue. 

2.8 Incorrect / Incomplete information in Tax Audit Report/ Certificate 

We observed that CAs gave incorrect/incomplete information in TARs/ 

certificates in 132 cases having a revenue impact of ~ 1,037.61 crore. 

However, the AOs did not take any action against the assessee or the 

concerned CA (See Box 2.6). 
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BoJ< 2.6: .~·~~~s1trn1tuve cases ~m um:ohet1t/nll"icomp~ete UD"lfornrna1tuolli: .· .. · .. 

· ·· .. ... · .. ' (;~G; : nD"i'JraJ<A~~ut~~P~~/(;~·~~um:aifo·::'r, · · .. ·.· '·.t1

:it' :. 

'1;'.:i[;,,:~": 
. ·'.·r: -

Assessmell"it ,y~aD": 2ddS~[]g :. , < · · ' • . •. . •.... ·.... . . :: 

·' J'c~~rt~red. ~~~mm1tall"lt: l~~~so'D"l:1rij~;~~~ ·~[Vnem~er~~u~ ~o:.·2~5~~} · ·• 
~ . ! 

Secti,()n.40(a) of th~L;Act ptescribes'thcit if ariy: interest, rpyalty, fees for. technical 
. ·.-'-:::'·:.·.·::·· ,. ·,· : :1:/L,;;:· :/··· :-" '_:i·. :·'. _>'<'.';;J' .:.· .:. ·<·<~-, <·'.;-.,·\-" ". _,./ _i; ";,:>:;1:',;, ';. ··;·: ___ :: .. ·'· - 1

j:''f.·. ·".· ·-: .·· 
service~ or other sums chargeab1e:;ynder thi~ Act are paid:with6ut• cfedutting tax at 

').·- '.' ·_ .. ·.:<'' .:· ; . . . _.; 1 _.:. ·:·_.; :_-·-:-·-·:.. ... _:,_:<_ ';·_.; . _.::.·: 

source)mder ChaptefXVll:-B, suchs,ur:ns shc:ill r;iotrbe deduc,:ted in computing 'profits 

and g~'ins from· ·b~~in'ess or prb·f~ssion<.\ The:'~ax ·audi~d~· aga'inst. Cl~1bse ·: 27(a}· 

(wheth,er the· assess~~ had compliea with' the' pro~isions ·of Chcipter XVI l"B) of the 
,. . . . ".·<: . . :· . "·'· .,· ;· ·c::.j. ,.: :. •" ... ·:· . ,.,· . : •:· 

TAR ceitifiedas ''Yes(~;:though commiss,io.n,aC:l.v.E!r~isE!meii,t E;!~pen~es.etc,WE!re,paidto 

non-re~idents (~. l:~flcrore) without d~ductfiig tax at sout~e under Se~tion 195 of 
,· ' • • - • ' ·• • 1, .. .,.. -

'.!':{>'..·:;·, . 
c.'Tu···, . the AC.~·.:.H~nce, .t~E!s~w~re allQwe;d .as.~)(pf:!n,qi~.l:!r.e. 1 

, •· 

-r:r:._ ... · ; . ·· . 0
;:: -.:- , ,,_,. ;" -:1,. r ). : .·': 

b. : -:. 1 Clhial'ge: C~1r"~:iC1hieD"1D"1an , . ··· . .. ·' :. .. . ·.·. . 

.. ·.Assessee: [)k~m~erfodlua carrlnmerd~~.v~lhiu'des lfl>n-uvait~ u~u1ted. ---. - ···- - ' :·;. t;~ ;;·:: ' . ~:,_: - . ' ... , ' . . --" . 
·Assessmell"lr'V.ear:201[]~U :•:· · 

1 ;clhial'te~edlA~c(l)iu1"111:aD"l11:: Vujay.Matlhiiur .. {M~D"iil~ers!'ni~ ~Cl: 46476}· 
· -i-~ . - - ·· -.,r , <-. ';·: · -'\· I · ,. </ . ..· 

Any ekpenditure ·not aliowable as deductipn "ullder Section' 40(a) to be 

mentioped by the ;~{:\;. ih clause ~7-(ff of Fdt,rri 1'3¢0, We ·Cl~.5E!r~ed that !though the. 

asses~~~ itself ada&a··back a sum of~ 2.44 crbre i:ow.ards ~6n-deducti~~ 'ot tax· on - . ,_ - ·' - . . ; < : - . . 

. s.alariesinvolvi'ng tax effect of ~ 82.81 lakh. This disall6wallce,, however, was not 
mehtid~e'db~the cA:ln Form 3CD asrequir~dln ~la,usell(fy/ · . · .. · .: : ·. ·. 

< Assessee:·uico Banik · ·• ' . ' 

· , Assessme~:ft::x~an"s: :wm~-69 and 2oiG~11 < ,· • .. 
·". _-. , :._L·_'!':.T : - .' .. : ... ::. _· '.-~--:', ." . .,': '.,.·-,,.i:1 . ,:· ';:~'k'.-· 
Clhiarr1l:el'ed A«:COIUD"i1l:all"i1t: (i) For AV 200.8~09: Si~ N. Gu.Olhia & Co;; signed by M. K. 

Da1t1ta jMemlbel'slhiuk' 'No: 121(]1, ·Karisa~ Sul"lgi~ &. t).ssodates, signed ·by. $t K; Kall"isa~ 
(Mell"i'nb.~rs~'u? ··No: S[]G32), · .lfl>a~ukh ·.·& Jau~·r:'s.igned ··by Aij~n-aig 'j~nO"i ·. {M.~mlberslhiDiP · 
No: 16:~62}, S. lP'. ?iu~U& Co., signed by Rajll\1 lPi.urru (MembeniMp .No: 843is}, K. K. S. 
& ico·;';j"sigh~d:.b,,/S ~f~ocl"narJ~e~~~rsl"nu~ ~~:•Oiss:n} a~'.dl A.:~; & co.,.~signed .bY 

Anni Goi.un- (Miemiledlhiup No: []11S4«>Y , · 
' . . -, , . '" . . · .. , . 

' : !1:0i}·Fdr·AY ~q~·0-11: A~ ~. & ~o., sig11ed by [p>awall"i Kiumaf ,Goe~ (~,emlbeD'slhiup 
No: c12209),Clhiaderjee & (o.,,signed by s"chat1t~rjee·(Memlbel'slhi°p N.~»:.003124},: 

.·o. rQMolhim~t. & Cq.;signed by:Vu~n.D"I •K.aB"i:09rgo (Mem~en-:sl"nup,Nio: 01~~16), Goe~• 
•. · ~·-" .. : . .. :·-~·/,. ·:·; : · _ ";_" ·:' >•r .. " ·,::~~:/.'''", · .;·._ · _ ::; · .,.·- ·.'.· f·: · ... · 

Garg ·.~·· Co.; ·signed ;by. A. K •. Agarwa~ {MeITTn)~el'sll'liDp No:~ 0846[][]), Barnsa~. & !Co~, 
, , , ' - .. - " . '· .. I' '. ,·.. " " " -~ . ' 

signe~Jby. !Rajell"ldln'a' ~.lhiam-n~ OV!~,rr-irn~~l'slhiDl!Jl :N~;: 012424), ~o1tl"naD"n & .Coi;:,,sighed ·by 
,_"~;f'·l '' :, :':-, ', :: •'.'• '. :/;;::':.> •"'. "" ,. ,! '• • t ., ; ,:,:;, '. :; '_, ' • "> ;:'.;-;<:+:~'!,, ';:-': .·':·· : .. 1:•\ .•;:,;;::: l."' ~:. ., ' ' ', •: '1'1'- )~I ," • • ' 

Mam\JS\l\f'if Kot!'iafr{MemlberslhinJPIN6:646[]1}/ F · : • • c ·• • • •. : •• •• •· > ., ... . ·.· 
' .. . : .. · -' '···"'', . ,.... . . . . -· ·,, ' ' 

The/.\() ~ade'addifibns of~·19.o4'.crore :ahd·~ .21.93 crdre·for Av•~id68~o9 and, 
~- .,. ;.1:(!".t . . : :-· :. l-..,,·::11'.:c<~-:- .... :·~,., /::· .. ·,:;-,;;:!:-. .,. ·. ·::;"': -'-/::· ;<!·:>' ·,i~~:-- -. .. · · :.~-<--:::_,: : ·,_ ~ .-::. '.).·:. ·)"n:-:.'"'.1. .. ,"._ ,. · 

AV 2010-11 respecti\lely on account of 'gain cm securitizatibn' under Section 28 .of 

'the Ae:f.sinc~th.is afodunt w~~. not"giedite<;Jto, ~rofit& Los:~,iAccount, AOska,lso made 
.,. ,r- _,;~Ji>: .·:·:·" .;:P _/ ', ; ··''. '.J;/~;j:·;~ ''.' ', . i' ... l:«'./n",:-,,' ~- ·r-.:' \-!:, ;:i;;)' ,, \:,(' '."·'. ;: ,_". ·: . :f· :!:-:::>':'i ' ':''· '~·.'. .. ·." '.;;-~:;-~:i";,-, '." ,:: ; 

. additions of ·~·l;.?~·.qf:pre and ~ 36:J>O ~rore;:to\filards dis.~!lowance of ex'p~nditure 
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under ~ection 14 for earning exempt income. We observed that the CAs .failed to 

m~ntion these arnounts in clause 13 an.d l7 of 3CD report of the re~pective ye;rs. 
Th~se f dditions; b'ave .revenu~ lmpact of~ 26.96 cr~re .. · . . ' .. · ' . , .. 

di.· [ IClhiarge : en ~. Ko~ka1ta 
Assessee:. IExndle ~1111dl1J1stroes Lnmnteci . . . . . . 

: Assessme111t Years: 20JOl8-0l9 a1111dl 2009-10! . 

· ·· · ; IClhiarteiredl Acw~.mfa1111t: S.IR. Batlobo:n & Co., signe'd by JR. K. Agarwa~ 
i (Membe.~shnp No: 01G661} . . . ··, 

The: ta~ auditors computed e)(penses disallqwable under;.Sectiori l4A. of~ 1.86 lakh 

for AYi 2008-09 and ~. 2.26' lakh for AV '2009-10. AOs, however, ~omputed this 

disallo~ance as'~· 12.19 crore ahd ~ 7.06 crore respectively for AY 2008~09 arid 

AY·2°0~9-10, applying Rule 80· of the ln'coine Tax Rule~, 19£?2. On ~ppeal of th~ 
assess~e; disallowance for AY.2009-10 was .determined ~t~ 11.67crbre. This ~hows 

'- > . \ - ' ·.:. ' - . ·,· .. · __ . . '" -.. . • ' ' . 

that the tax auditors did not compute the disallowance applying rLil.es properly: 

The~e addi~ions avoided leakage of~ 6.3S·cr'ore of tax revenue. . , 
.. I ,· . . , 

e. .··.··[iclhiarge : en 8, Mum.ban 
! -· ·. ' 
: Assessee: IP.K. ~1111teirll1latoo1111a~ IExports·JPvt. Udl. · 
i·· : ' ' ' ', 
: Assessment Year: 20!10-ll.1 

'-,-· 
: ICharteiredl Accou111tant: D.S; Sola11111kn (Member:slhinp .No: 115223} · 

. ' . - , --

CA in c1'ause 27 of TAR reported that the assessee had complied with .:the provisions 

of chapter XVII i,.,e: the assessee had deducted and paid TDS whereve~ a'pplicable. 

Howev~r during the course of assessme.nt proceedings the assessing officer made 

disalloWances of~ 6.56 crore under Sec::tion40(a)(ia) as the assessee did not furnish· 
' '' I ' ' ' ' ', 

any details in respect of TDS deducted .on the above amount of expenditure and 

payment made to Government.Treasury.·· 
I 

f. ! Charge : en 10, M1J1mban 

! Assessee: Quest IPortfo~oo Se1rvkes Pvt. Ucl. 

: Assessment. Yea1r: 20lo-11 

.!rax ALEdlnfoir: IRajnv ILLUthoa (MemberslhiDpNo. 039673} 

Tax~:~uditor. was required to :disclose under clause 16(a) of TAR .Sum paid to an 

employ~e as bonwi·~or commission for services render~d, where such sum w~s 
ot.herwise payable tohlrri a~.profits or divid~nds. Bonus of~ 10 crore w~s paid to the 

I ' '.\,,', 

· Dire!=tor of the assessee company out of the profits of the company of~ 11.17 crore. 

Dire'!=to~ held 91 per cent of.the shares inthe company, and the bo~us given was 

comme
1

nsurate with the percentage of his holding in the .. c()mpany. This was done to 
av~id p~yment of dividend distribution tax which would' be otherwis.e'~ayable if the 

, I ,:· , . . .' , , .... 
amount was paid as dividend. The tax auditor failed to disclose this a.mount. The AO 

disalloV:,ed the amount under Section 40A(2)(b) being un~easonable a.nd excessive~ 
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2.9 Irregular allowance of provisions 

Under the Act , a provision made in the accounts for an accrued or known 

liability is an admissible deduction while other provisions do not qualify for 

deduction. Particulars to t his effect are required to be disclosed in 

Clause 17(k) of Form 3CD. 

We observed t hat the tax auditors fai led t o report this information in seven 

cases which resu lted in under assessment of income of ~ 65.66 crore having a 

tax effect of~ 22.31 crore (See Box 2.7). 

Box 2.7: Illustrative cases Irregular allowance of provisions 

Charge : CIT 6, Mumbai 

Assessee: Mazgoan Docks Ltd. 

Assessment Year: 2008-09 

Chartered Accountant: G.P. Kapadia & Co signed by partner Nimesh 

Bhimani (Membership No: 30547) 

The CA failed to report provision of~ 5.70 crore for payment of post retirement 

scheme which was not paid before filing of ret urn. As a resu lt this provision could 

not be disallowed. This resulted in underassessment of income of ~ 5.70 crore 

and short levy of tax of ~ 1.94 crore 

Accountant did not compute ' Book Profit' and did not furnish Form 29B 

under Section llSJB which lead to short levy of taxes. 

2.10 Charging of tax on Book Profit under Section llSJB 

Section 115JB of the Act provides for levy of Minimum Alternative Tax (MAT) 

at prescribed percentage of the 'Book Profit' if the tax payable on the total 

income under norma l provisions is less t han such percentage of 'Book Profit' 

arrived at after certain additions and deletions as prescribed. 

Every company to which provisions of Section 115JB applies, is required to 

furnish a report in Form 29B from an Accountant certifying that the 'Book 

Profit' has been computed in accordance with the provis ions of this Section 

along with the return of income. With the introduction of e-fi ling of return, 

Form 29B is not required to be submitted with the ITR. However, it is 

submitted to the AO at the t ime of scruti ny assessment. 

We observed that 66 company assessees did not furnish the report in 

Form 29B. We also observed that Accountants fai led to compute the 'Book 

Profit' in 27 cases in accordance with the provisions of the Act (See Box 2.8) . 
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jB.~2< 2Js: mus1t[a11:nve cases ~l'I do~rgnl'lg offt:~x 01'1 'IBooi< ,iPJ-ofD1t' Ul'ldlell' $'ec1tHOl'I :ll.15.DB \ 
·-~ -- ,>._. - .:r _. - ... _ - - ~:~ ·- - ·<·?- - - -·, ~-~~ ;,-».- . 3>._ . 

--- . - - - /'•, --
: a~',·.,/'. ! .Charge, : C~l-i KocM' , · 

·, .~;;;,: , Assess~~:·IP~l'l'yAgn:o~:ndluis1tl'nes Umn1tedl 
• '0Yi,,.J \, ,·' ': :' ,, . • :•> \ :. ,, '''" ' • 

· j Asse~sm~l'l1t Year: 2op~~~O . . . . "• . ' . 
' 1Chiai'1teredi AccoUJil'ltal'lt: M K Al'lal'ltlt1iain11arnyanilail'I (MemlbersM[IJl'No: 19521). 

.. . ---· 'y> - - ---- .:·, ', \ ' •• J - ~- - \: - -- ; : .· -- - ·'>- - - ' 

Th.e/as~e~s~e.did.hqt furnish'.i'~e certiflc~t~:{~~m the. (1\ih Form 29.B~;'\Athis case· t.ax 

u·n·d,er· Section lTSJB was le,vied 'an 'Hool< :P;rofit' .of~?.13 crore as ag~inst correct 
·; I . . . . ' ·,:•,.• .. . .,. .•• •+.:" '... • ... , , . . 

amount of~ 8.63'trore, resultjilg In 'short lev~ of tax of ~J3'.5o lakh. ··.:. 
~r - -- - - . _- -~ --- - -- -:·:·-; - - . J; ,_,, " -

lb; i Charge: 1C]l 1Cel'l1tral21:Mumlban ·•·. 

· Assesse.e': .Jyoti Bi'nghfBal's Umntecl::f-

jAssessmel'lt Veal': 2008~09 '·'.· , 

I Cll"nal'tel'edl Accollmta~t: Bllmta Sll"nah & Co 

i IBll"nuta ; {Membersi'lll~ No:33S!58}' .. '. <~-.. ·~) ;, - ' -

The assessee worked out p~ofit under not~al p~ovi~i~n:;1;;ai·~ 1.15 cr~~e and und~r • 
.'- ,i- , . ·. 1·.-'":: ... -_,_.:·:·,\;;·. _,_ - '·::·>'·:1>~->_. :·· . .:;--~'~".:., - '_ -.~: 

11siB ~t ~ 1.14 crore and paid tax unde~'normal provislons considefing that the tax. 
;< 0 • ·-, , - ' ; j - --;,·, . ' ' " >· - " '• 

under hormal provisions wa.s. ifiore. Audit Report ·Ullder ·Section YlSJB was no~ 
obtpine:d by the A6 and keptqn record. Audit'observeat~at the asse§see in. order tq 

.-,:·::··._:I. -- , ' .. . , -,"- . 1.1 .11:'"' •. - . 

avqid •payment of tax under the: provision~ of Section :usJB directly:c~edited the 
... ··: .. i .: ' ' " . . . : ' ·:.: ,• ''· : .. . 

capital gains of~ 7.46 crore •on sale of 'shares {exempted under the' provisions of 
- -. ,,·· . I. . - ' ·-, •''' '· ' 

SediOn i 10(38) but taxable under the ·provis'ii:ms of MA Tl: directly to c~·pital reserves 

inst~ad lot Profit a.nd Loss account ~s requir~a in Accou.ntin'g Standards'. 10. lncorre.ct 

cofliputation of B,ook Profit re~ulted in.shbrt')evy of faxof~ l7.56 lakf{" 
' - 1, ' ,· ' ' 

c. iClhiarge: dr ~I, Agl'a · . .. •. 

!Assessee: Sll"ni'ee Radlll"n~:Govnmi kif& tCo~d Stora~~ {IP) Udl. 
! . '- ~ , . ' ' ' ,.; 

.Assessme1r11t Vear: 2010~11 
i ~: - . v - .. " ~ ' ' . ' 1- ' , . -- -- ~ "-_ 

· 1Cll"narternidl Accoul'lta1r11t: [:Jlo~~Y Mnt1tal{Memberslh'ip No: 41Cll931).• 
,, ' - . •'' i -, -, ' , 

', .- -~ :· , ' 'I . ? : " . " , ; ,. ,: , - .I.:.'_,.: -

The.assessee had not submitted Form 29B under section llSJB Of.the Act. The' 
, ~ - , I , , - · , · ' · "•, · ' , · ., - ; , · 

assessn1ent was concluded Lind.er normal, provisio~s· dt. the Act after allowing 

exe(nptlon of~ 11~36 crore of Long Term Capital Gain {LTCG)under :Section 10{38), 

det~rrnlning the:tax at i l0.o31akh. Howev~r/we.obser~~d that: the i·~:~qn;ie by way 
' _,; . .! ,,,_._ ' : . ·,- !--, ;- ' ; __ :·. ·' ' _,_,,.:., -

ofqCG~ though exempt under.section 10{3~).of the Act1.w.as liable to befconsidered 

for det~rmination of tax uncl~r .Section l.1srn, Accor:dirig1V1 the tax(tr,der sectic:in 

11sJ~ works out ta~ 2. 74 c:rore which:i~· higherthan tfi~hax at~ 10.03 1akh 1evieci . 
. - -,.z:;,-_, ;, . _i • , '' '. ' "- _' \"' - . . ; " l ' _- ·-~ -- . :: ,:,,· ,;,, . . . ,.',,: ' ' . ' ' , . ._ 

The· AO :also failed to invoke the provisiohs~of section 115JBresulting in short levy of 
•• , i ,, . . - • ·- ":· ' _:' '. , ~···'.. ., . , " - . ,• .- ,"' ; 1 '· '"··· 

tax;of~ 2.64 crore. 
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Chartered Accountants furnished incorrect/incomplete information in Form 

3CEB on Arm's Length Price. 

2.11 Adoption of Arm's Length Price (ALP) 

Section 92(1) of the Act provides that any income arising from an 

international transaction shal l be computed having regard to the arm's length 

price (ALP). Computation of ALP has to be done as per Section 92C. Section 

92E read with rule lOE prescribe for obtaining a report from a CA in Form 

3CEB, by the person entered into an international transaction during a 

previous year and furnish the sa me to the assessing officer on or before the 

specified date. In case of specified domestic transactions above ~five crore 

as defined in Section 92BA of the Act, such cases have to be referred by the 

AO to the Transfer Pricing Officer (TPO). In Form 3CEB, CA has to verify the 

arm's length price as computed by the assessee. 

Our audit revealed that the assessees did not furn ish required report in 

43 cases. We also observed that CAs gave incorrect/incomplete information 

in the report in 153 cases (See Box 2.9). 

Box 2.9: Illustrative cases on non-adoption of Arm's Length Price (ALP) 

a. Charge: CIT V, Chennai 

Assessee: Polaris Software Lab Limited 

Assessment Year: 2009-10 

Chartered Accountant: S. Vishwa {Membership No: 20572) 

The Transfer Pricing Officer (TPO) on reference, made an upward adjustment of 

~ 73.87 crore to the value of transactions made by the assessee company with its 

associated enterprises involving a tax effect of ~ 25.01 crore. However, the CA 

who certified the Form 3CEB failed to consider this t ransaction. 

b. Charge: CIT 4, Kolkata 

Assessee: Akzo Nobel India Limited {Formerly ICI India Limited) 

Assessment Year: 2008-09 

Chartered Accountant: BSR & Associates, signed by Kaushal Kishore 

{Membership No: 090075) 

ALP of an international transaction as per Form 3CEB filed by the assessee was 

~ 18.45 crore. The case was referred to the Transfer Pricing Officer who 

determined the ALP of the transaction as zero. Therefore, there was an upward 

adjustment of income of~ 18.45 crore having a tax effect of ~ 6.27 crore. 
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c. Charge: CIT 8, Mumbai 

Assessee: Sitel India Limited 

Assessment Year: 2009-10 

Chartered Accountant: Gourav Gupta & Associates (Membership 

No. 077992) 

TPO recommended upward adjustment of~ 25.45 crore in ALP of~ 170.67 crore 

certified by the CA in 3CEB report. TPO recommended this adjustment 

considering that (i) the transfer pricing study report (TPSR) relied upon by CA to 

certify the transactions was based on a segmental account which was neither 

certified by the statutory auditor or aud itor certifying the 3CD report or the 

auditor certifying the Form 3CEB, (ii) The segmental accounts did not tally with 

the audited Profit and Loss account, (iii) the account was prepared for two 

business segments i.e. Associated Enterprise (AE) segment and non AE segment 

which showed that the operating profit margin of 21.14 per cent and for(-) 10.06 

per cent respectively. This was done only to show higher margin of profit from 

AE segment and loss in non AE segment. Operating margin was revised to 33.56 

per cent by TPO on the basis of 24 comparables against six comparables used in 

TPSR of which TPO rejected three com parables, as against 14.18 per cent declared 

by the assessee. 

d. Charge : CIT 3, Mumbai 

Assessee: KKR India Ltd. 

Assessment Year: 2010-11 

Chartered Accountant: Mihir Shah & Associates (Membership No: 41919) 

TPO suggested addition of~ 10.71 crore in ALP of~ 43.22 crore certified by CA in 

Form 3CEB. TPO observed that (i) the assessee was compensated by the associate 

enterprises for the service rendered at cost plus 10 per cent for the investment 

advisory services rendered, (ii) all the comparable used by the assessee were 

operating from different geography locations and not a single Indian comparable 

was used. TPO after benchmarking with six comparable operating in India 

suggested addition of ~ 10.71 crore. 

Chartered Accountants did not point out verification of payments made 

through crossed cheque/bank draft for amount exceeding~ 20,000 per day. 

2.12 Reporting by CAs in Form 3CD on cash payment exceeding ~ 20,000 

per day 

As per Section 40A(3) of the Act, no deduction shall be allowed where the 

assessee incurs any expenditure in respect of which a payment or aggregate 

of payments made to a person in a day, otherwise than by an account payee 

cheque drawn on a bank or account payee bank draft, exceeds ~ 20,000. 

Such disallowance is required to be reported by the tax auditor in his report 

in Clause 17(h) of Form 3CD. 
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ICAI in t he Guidance Note on Section 44AB (2005 edit ion) vide Para 35.3 had 

stated that "there may be practica l difficulties in veri fying of payments made 

through crossed cheques or ba nk drafts. If no proper evidence for verification 

of the payment by crossed cheque or draft is avai lable, such a fact could be 

brought out by appropriate comments in the followi ng manner". Thus, in 

case the verificat ion is impossible the CA requires t o fu rnish t he certif icate as: 

"It is not possible for me/us to verify whether the payments in excess of 

~ 20,000 have been made otherwise than by crossed cheque or bank draft, 

as the necessary evidence is not in the possession of the assessee". 

We observed 308 cases w here the t ax auditors fai led to point out t he 

disallowance under Section 40A(3). 

In one case noticed by audit, tax auditor did not give a proper report on 

verification of cash payment instead he proposed an adhoc disallowance. In 

the case of Sree Lakshmi Industrial Forge and Engineers Limited under CIT Ill 

Bengaluru of AY 2009-10, the tax auditor, R Ashok Kumar (Membership No: 

18446) reported in clause 17(f) of Form 3CD {amounts inadmissible under 

Section 40(a)} "We have broadly verified the payments on which tax to be 

deducted at source. While the assessee has mostly complied with the law, but 

due to volume of transactions, we are not in a position to confirm that tax has 

been deducted wherever applicable. Hence, we recommend an adhoc 

disal/owance of (5,00,000". This shows that the tax auditor did not conduct 

the tax audit and reported the same properly as envisaged under 

Section 44AB. 

Issuing directions by Assessing Officers for Special Audit under Section 

142{2A) of the Act by nominated Chartered Accountants raised question on 

performance by original Chartered Accountants. 

2.13 Special audit under Sect ion 142{2A) 

As per Section 142(2A) of the Act, during the course of scrutiny assessment, 

the AO, considering the nature and complexity of the accounts and in the 

interest of revenue finds it necessary to have the accounts re-audited, may 

direct the assessee to get the accounts audited by a CA nominated in this 

behalf by ITD. Order for special audit under Section 142(2A) indicates that the 

AO is not satisfied with the audit report furnished by the assessee. We 

observed that AOs issued directions in 78 cases for special audit under 

Section 142(2A). As a result of special audit, income of 16 assessees was 

increased by~ 197.79 crore. This indicates that the origina l auditor did not 

perform his task properly. 
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Section B 
Cases where the AOs failed to utilize the information available in the 

reports/ certificates 

CBDT issued instruction to all its field formations in 1999 to utilize 

information for making meaningful additions in the assessment proceedings 

by Assessing Officers. Public Accounts Committee also expressed concern 

over inadequate attention given to Accountant's report. Despite this, 

Assessing Officers did not utilize the information available in Accountant's 

reports which led to short levy of taxes. 

2.14 Utilization of information available in Accountants' reports 

Accountants are required to give details on various information in 3CD 

reports. CBDT's instruction 09/2008 requires that tax audit reports and as 

well as other statutory reports should be critical ly examined along with 

connected records and other available evidences and the information as 

availab le in these reports should be effectively utilized while finalizing the 

scrutiny assessment. We observed in 102 cases having a tax effect of 

~ 1,310.05 crore where AOs fa iled to uti lize t he information availab le in 3CD 

reports {See Box 2.10). 

Box 2.10: Illustrative cases on non-utilization of information 

available in Accountants' reports 

a. Charge: CIT-LTU Delhi 

Assessee: Mahanagar Telephone Nigam Limited 

Assessment Year: 2011-12 

Chartered Accountant: Ravinder Khullar (Membership No: 82928) and 

Ajay Rastogi (Membership No: 84897) 

The tax auditor in his tax audit report mentioned the amount of gratuity paid to 

the employees of the assessee during the relevant financial year as { 38.10 crore 

against pre-existed liability. The assessee, however, claimed { 107.08 crore 

against gratuity which was allowed by the AO, resulting in over assessment of loss 

by { 68.98 crore having potentia l tax effect of { 23.45 crore. 

b. Charge: CIT-VI Delhi 

Assessee: Thomson Press (India) Limited 

Assessment Year: 2010-11 

Chartered Accountant: S. Mukherjee (Membership No: 57084) 

As per 3CD Report, total depreciation allowable to assessee as per the Act was 

{ 22.04 crore. The AO, however, allowed { 46.89 crore on the basis of the income 

tax return filed by the assessee. Thus, excess depreciation of { 24.85 crore was 

allowed by AO inspite of tax auditor's report resulting in under assessment of 

income having potential tax effect of~ 7.67 crore. 
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c. Charge : CIT 2 Lucknow 

Assessee: Madhyanchal Vidyut Vitran Nigam Limited 

Assessment Year: 2011-12 

Chartered Accountant: M.K. Gupta (Membership No: 075475) 

The CA in its TAR reported disa llowance of the expenditure under Section 438 of 

~ 20.15 crore on account of interest paid to Rural Electrification Corporation Ltd. 

We observed that the AO while concluding the assessment failed to utilise the 

said information and allowed the expenditure disregarding TAR. This omission 

resulted in short computation of business income by ~ 20.15 crore with 

consequential short charge of potential tax of ~ 6.23 crore. 

d. Charge : CIT I, Kochi 

Assessee: Usie Medical Institutions, 

Assessment Years: 2008-09 and 2009-10 

Chartered Accountant: Paul T Mampilly (Membership No: 10496) 

Though CA had certified in Form 108 that the income of ~ 5.19 crore and 

~ 3.17 crore set apart under section 11(2) of t he Act in AYs 2008-09 and 2009-10 

was not deposited in the manner laid down in section 11(2){b) of the Act, the 

amount was not brought to tax. This has resulted in short levy of tax of 

~ 3. 71 crore. 

e. Charge: CIT, Bareilly 

Assessee: Kisan Sehkari Chini Mills, Semikhera 

Assessment Year: 2010-11 

Tax Auditor: Krishna Kumar Agarwal (Membership No: 071030) 

The assessing officer allowed brought forward losses of ~ 36.67 crore for AYs 

2006-07 and 2007-08 instead of ~ 28.63 crore as reported by the tax auditor in 

TAR, resulting excess allowance of loss of ~ 8.04 crore having tax effect of 

~ 2.48 crore (potential) . 

2.15 Conclusions 

In this chapter, we have attempted to highlight cases involving tax audit and 

certification by CAs under the various provisions of the Act. CAs have 

reported incorrect/incomplete information in 367 cases with tax effects of 

~ 2,813.11 crore (summary in Table 2.1 and 2.2). They have also failed to 

furnish required certificates (summary in Table 2.3). This resulted into 

denying proper dues to the Government. AOs have also failed to utilize 

information in 102 cases available in Accountant's reports/certificates with 

tax effect of ~ 1,310.05 crore. CBDT in its instruction of 1999 and 2008 

emphasized the use of information available in Accountant's reports/ 

certificates by AOs at the time of assessments. PAC had also observed that 

due to inadequate attention to this aspect, the objectives of the introducing 

Section 44AB gets defeated. In view of this, it is imperative to see the 

adequacies of monitoring aspect of work done by CAs by ITD and ICAI. 
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1 

We havr commented on system and monitoring aspect in Chapter Iii of this 

report ~ith our recommendations thereon. 

2:.:ll.6 ~e11:1ClmmernJdlai1tn1C11!11s 

i 
W,e recommend that 

iil!· The Ministry may ensure that the AOs shall not grant 

exemptions/deductions if the assessee. does not submit 

necessary certificates/reports. 

i 

The Ministry replied {October 2014} that there are sufficient 

provisions in Sections 10A, 10{23C}, 80/A, 8018, etc. of the Act 

which ensure that tax audit reports are available with the /TD. 

These provisions themselves ensure that in case of failure to file 

prescribed audit reports, exemptions/deductions thus claimed 

are not allowed. The Ministry also replied that the CBDT's 

Instruction No.9/2008 also reiterated that the tax audit reports 

as well as other statutory audit reports should be critically 

examined along with connected records and other available 

evidence while scrutinizing the cases. The Ministry also replied 

that a proviso to Rule 12 of IT Rules 1962 has been substituted 

with retrospective effect from 01 . April 2013 requiring the 

assessee, claiming exemptions/deductions under. various 

provisions of the Act, to file the prescribed reports of audit 
electronically. 

Audit is of the opinion that though sufficient provisions are 

available in the Act, however, AOs did not follow during 

assessment meticulously which need attention by the Ministry. 

lb~ The Ministry may ensure that the AOs fu~ly utrnze the avaiiabie 

information in CAs report/certificates. 

The Ministry replied {October 2014} that necessary instructions 

have been issued in 2008 to critically examine tax audit reports 

as well as other statutory audit reports and to utilize 

effectively the information available in these reports while 

finalizing scrutiny assessments. The Ministry further replied 

{October 2014} that e-filing of audit reports has been introduced 

from AY 2013-14. Information furnished in e-filed audit reports 

was used in selecting cases for scrutiny under CASS. The reason 

for selection of case was· also displayed to the AOs for effective 
utilization of available information. 
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Chapter Ill : Systemic Issues and Controls 

3.1 Introduction 

Income Tax Act , 1961 (Act) prescri bes for tax audit and certification by 

Accountants under provis ions of the Act. Accordingly, various Forms (deta ils 

in Appendix 1) have been devised for the purpose of tax audit and 

cert if ication to be furnished by Accountants in order t o assist ITD in its efforts 

in revenue mobi lization. While reviewing the cert ification in assessment 

proceed ings, we have noticed cert ain deficiencies in t he prescribed Forms. 

We have also observed lack of monitoring by the ITD on the work done by the 

Accountants. The present Chapter deals with systemic issues and monitoring 

mechanism by the ITD in deal ing wit h tax audit and certificat ion done by 

Accountants under provisions of the Act . 

Due to non-availability of date of declaration of payment of distributed 

profits in Form 3CD, we could not verify the correctness of tax paid within 

stipulated period or any interest to be charged due to delay. 

3.2 Declaration of date of payment of distributed profits 

Section 115-0 of the Act provides that in addition to the income tax 

chargeable in respect of the total income of a domestic company for any AV, 

any amount declared, distributed or paid by such company by way of 

dividends (whether interim o r otherwise) out of profits shal l be charged to 

add itional income tax at the rate of 15 per cent with effect from 

01 Apri l 2007. Further, Sect ion 115P of the Act ibid provides that where the 

company fa ils to pay the w hole or any part of the t ax on distributed profits, 

within the time limit (14 days from the date of declaration/ payment), it shall 

be liable to pay simple interest at the rate of one per cent for every month. 

We observed that serial number 29 of Form 3CD require the details of the 

amount of distributed profits, tax paid thereon and dates of payment of tax. 

It does not provide for the date of declarat ion/ payment of distributed 

profits. In absence of this, it is difficult to verify whether t he tax has been 

paid within the stipula ted period or any interest is to be charged due to the 

delay. 

We tried to find out the dates of declaration/payment of dividend from 

ava ilable sources in 88 cases, but cou ld not get these dates. As a result we 

were unable to work out the amount of interest for delay, if any, in payment 

of dividend distribut ion tax in these cases. {See Box 3.1). 
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Box 3.1: Illustrative case on non-declaration of date of distributed profits 

Charge: CIT - Kottayam 

Assessee: MAS Pack Limited 

Assessment Year: 2009-10 

Chartered Accountant: P. Rajagopal (Membership No: 202134) 

The assessee created a provision for Interim Dividend of ~ 1.06 core and 

Dividend Tax of ~ 19.01 lakh in t he profit and loss account fo r t he yea r 

ended 31.03.2009. However, in Clause 29 of the Form 3CD for the 

assessment year 2009-10, it was recorded as " NA". As per the details 

subsequently fi led by the assessee, it was seen that the payments were 

made on 29.09.2009 and the provision for tax of ~ 19.01 lakh includes 

interest of Rs. 1.08 lakh. In the absence of date of declaration and payment 

of dividend in the Tax Audit Report, the correctness of interest charged 

could not be verified in audit. 

Therefore, ITD may consider capturing date of declaration of payment of 

distributed profits in Form 3CD in order to arrive at payment of taxes within 

the stipulated period or any interest is to be charged due to delay. 

In absence of furnishing details of MAT credit in the Accountants' report, 

we could not verify the correctness of MAT credit availed by assessees. 

3.3 Declaration of Minimum Alternative Tax (MAT) credit in 

Accountants' reports 

Under Section llSJAA of the Act, the assessee is entitled to avail MAT 

credit
12 

which can be carried forward for adjustment in any of the years when 

the normal tax payable is more than the tax payable under Section 115JB for 

a period of seven years (increased to 10 years from AY 2010-11). There is no 

clause either in 3CD report or 29B certificate to give details of the available 

MAT credit assessment year-wise that can be carried forward by the assessee 

(as in the case of carry forward of unabsorbed depreciation and business 

losses). In absence of this, correctness of MAT credit is difficult to ensure 

which could lead to short levy of taxes. 

During the course of audit, we noticed from the details for MAT credit 

availability that the CA or the assessees did not furnish any working sheet to 

show the tax liability under the normal provisions of the Act and under MAT. 

In the absence of the detailed working of the credit availability, we could not 

ensure the correctness of the claim for credit under Section llSJAA. 

12 Differe nce between the tax paid under Section llSJB and the normal tax payable 
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We noticed in 30 such cases that excess MAT credit was allowed resulting in 

tax effects of~ 54.26 crore (See Box 3.2). 

· .. Assessee.:IGiUJJja~ai1t IErrworo 1Prr-~1tet1tno~ a~~. ~~frasfrUJJ~1t~re, Utd. · · · ·· 

["":Asses~~·~·~r~ear::Z[)ll[)-~{>.>', .. · ...... ,
1

.;:1., •..•• ;.f;;;,, : \ . ·· 
; Clhiar1teredl ~ttow'1l1tanrit: 1Norall'lljall1l IP~ IDl~sa.o {MemJl)e.r;slhin[pi No: 3~2:ll~l · 

While computing tax lia~ility for ·AV 20J,~.-ll under norm~I provi~ion of the . 

Act)MAT c~e81ifo;of ~. ,4.lt cror~ was·:,i::~llowed .. i',Ku'dit ..• asc~rt~ined 'from 
, : ,,,, , :· .· ., . ~:)·::.1;:"': . . -~ . .· .,_ :, ·; . ;_: .·: ,. .,· ·": .. : ·r(.'.;··:: •. " :· :; .. · . /:L - _ .. ; . ·-.· » : .. -_. .. -

earlier assessment records that MAT 'credit·qf ohly ~ 8,5.86 lakh perta.ining to 

AVsi20o6~07 to Z009-10 was available in AY 2010-11. E~;cessgraritofMAT credit 
~--' J. . . '1 >J·, '~; ': - •' . :·' . . ,: - 1 ,; :.> . . ' ·<... . . . . . . ' ' 

of ~i:3'.31 crore 'res',ulted in shorf le\(y of ta~('of1.~ 4.Sltrqr;~,(incluqinginterest)., •· .· .· , 
. -;• · ·· , +." . . . . • · ,• ··;, _· , '" · · ·' '" > · 1.Y• .,_ <, .•••. : · • .' i" : ·: ... / ·· . 

i' 

. !·· Assessee::;S~alhi IPUJJ~IPI & IPa[per Mo~~~ U:dl. , ·.· 
',: •• ;:'Assessfu~ritvear: 20[)6-[)T . . . < :.·'f· 

«:lhiarter~dl Accou.m1ta0'11t: ~.R. MilniiD'lln Bito. ('Memlberslhiop No: io3o~34} . 

IT~ !completed assessment in' December 2008 for AV ·2006-07 asst=!ssing>total 

inctirrie at ~ 2:86;~rore and revised: to~ .. 2.6~ .C:rore ~hlle givi~g eff~ct to ITAT 

orderof 24 May·~Ol2. Assesseevide lett~~ dated 09.06,:2012 requested grant of 

MAT;.credit of AY.;0~999-20()0 tp AY 2004-6~·11[1JD passed~rectification 9rder under 

Section 154 in M~V 2013 granting MATcredit'~f ·~ 14.is lakh and .ga\/~ r~funa of 

~ 84.08 lakh after:·including interest'. MAT cr:e.dit of the years earlier to2000~0lhad 
lapsJd and the~~.~as no provisionjn the ·4ct,,·ta granf::MAT. creditfo~,-the: period 

20of:o2 to 2oos.~d6. This resulted ih incorr~efgrant of IVlATcredit of~· 7428 lakh 

and;consequent :!~correct g~a~t of refund c.)f~ 84.071akh. induding interest. 
!",. .. ''·' ·i . , .. .'. ' 

. L(. !, '':'"' />('.::'., '·; . 
t. 'iclhiarge:/cif ~n<all1l1P1UJJIT" . " ,s·;:, 

· Asse~s~~.~.~ 1~ear: 2Q~?-I0.8 .. , .. ·.<:.) , •. .. ;,·, .· .... · ,·. . 
IClhiarte~edl AiccoUJJll1l1t<illl'll1t.:.1P.IP •. ~nll1lglhi (Men']nb~rslhill1P1:,~l(ll:' IOl12754} ·. 

•• - ' • > • 'l' 1··.. .· ' ' 

Assessment for ~Y 2007-08 .wa.s completed.;by.allowing M,AT credit of~ 4.27 crore 

as· di aimed bytfre'"assessee in .it~ cornputatfori.of in.comenn contrave~tion of the . 
.... '..·; .~; <'i< , . ' <~::::;:' ;:·:.:: 1

' , : - • .. ~ - ;. ,; ',··.·';',.,, '"' .• :- . ', ':;_': ','fi"_. ) : : '.: / -~ _:,. '.. . '. ' -, : " '' . -:· ·.· 
provisions of ~ection llSJAA of the Act/MAT cred.it of ~ 4.27. crore, which. 

included surchar~~ ~ncL~ducati~r;i cess oft46.40 lakh,'Was irregularly, allowed by 
. , • • • , . : • -_" _ .. • .'. r. • , "'. / . ~ ; ,--: - , • 1 • : • : : • , - - • • : '· - -• • L ' · : · -· · .. · . · . -' -: ;\ { , _ · · · · . -· . · . . -. 

th~,j4.¢:as clainj:[~;;py the a,sse~s¢e.' ·:.):~',{,,: · · ... ;3:t~;;;.· 

Therefore, ITD may consider modifying Form 3CD or 298 certificate to give 

detai!s of the available MAT credit assessment year-wise that can be carried 

forward by the assessee in order to' ensure the correctness of the claim for 

credit under section llSJAA. 
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There is no provisions in Form 108 and Form 1088 for providing details 

regarding last 10 years accumulation or utilization of amounts set aside as 

application by Charitable Trusts/Institution. 

3.4 Deficiencies in Forms 108 and 1088 

Section 11(2) provides that where 85 per cent of income is not applied for 

charitable or religious purpose in India during the previous year but as 

accumulated or set apart, either in w hole or part, for application to such 

purpose in India, such income so accumulated or set apart shal l not be 

included in the total income of the previous year of person, provided such 

person specifies by notice in writing to the AO the purpose for which the 

income is being accumulated or set apart and period which shall in no case 

exceed five years. The money so accumulated or set apart is invested or 

deposited in the form of modes specified in the Section 11(5). 

Form lOB and lOBB have been devised for the purpose of audit certificates 

by the Accountant for charitable or religious trusts or institutes. In these 

Forms, there is no column for providing details regarding last ten years 

accumulation or utilization of amounts set aside as application. ITD has no 

mechanism to capture this crucial information. 

While the Form lOBB asks for details of donations under Section 115BBC, no 

such information is required to be given in Form 108. Quantification of non­

compliance has not been provided for in these Forms. These Forms were 

silent on aspect of compliance with TDS provisions. Similarly, these Forms do 

not have column for nature of activities and objects of trust. These Forms do 

not provide for information regarding registration number and validity of 

registrations under 12AA, 80G and 10(23C). This aspect was already 

commented upon in the performance Audit Report on exemptions to 

Charitable Trusts and Institutions (Report No. 20 of 2013). However changes 

have not been notified till date (June 2014). 

Audit is of the opinion that the only means to keep a watch would be to make 

it obligatory for Accountants to disclose deviation from the provisions of the 

Act, in investment and application of accumulated fund. 
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Non-maintenance of Control register /discontinuation of maintenance of 

Control register after introduction of e-filing, rendered difficulty in keeping 

watch over filing of TARs within prescribed limit. 

3.5 Maintenance of Control Register 

In order to ensure that the assessee, the Accountant and AOs comply with 

the various provisions of the Act , C8DT issued Instructions no. 1959 and 1976 

in January 1999 and November 1999 respectively which contain detailed 

procedures for effective ut iliza tion of information available in the Tax Audit 

Reports {TAR) while finalizing assessments. 

To keep effective control on all cases w here tax audit under Section 44A8 is 

mandatory, AOs were required to maintain a "Control register of tax audit 

cases under Section 44A8" in the format prescribed in Instruction no. 1976. 

Maintenance of th is register would enable AOs in keeping a watch on cases 

of non-filing or late filing of TAR, penalty proceedings under Section 2718 for 

failure to get accounts audited or furnishing report of such audit and 

irregularities in TARs. AOs were also required to report progress on tax audit 

cases in the format prescribed in Instruction no. 1976 with the Quarterly 

Progress Report. 

We observed that Control registers were not maintained in 11 states13
• In 

remaining states14
, it was maintained partial ly. AOs of Mumbai Offices of ITD 

stated that they have discontinued maintenance of the Contro l register after 

introduction of e-fi ling of ITR. 

In the case of e-filed returns, the assessee is required to mention whether 

the assessee is liable to audit under Section 44A8; and the name and 

membership number of the tax auditor. The assessee is also required to fill 

up the details given in TAR which is useful for computation of the income. 

There was no facility to query the database of ITD of e-filed returns to obta in 

details of audit and to ascertain as to whether the assessee has furnished 

details of tax audit. In such a scenario when the control register has not been 

maintained by the units and there is no facility in thee-return filing system to 

query the database, it is not clear how ITD ensures that the assessee has 

furnished all the required information on tax aud it correctly in ITR. 

After introduction of e-filing and absence of maintenance of Control Register, 

it is difficult for AOs to keep watch over filing of TAR within prescribed time 

limit. Therefore, AOs are also unable to initiate penalty proceedings under 

Section 2718 of the Act. 

13 Andhra Pradesh, Bihar, Haryana, Himachal Pradesh, Jharkhand, Karnataka, Madhya Pradesh, Maharashtra, 
Punjab, Uttar Pradesh, Uttarakhand 

14 Delhi, Kerala, Odisha and West Bengal 
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There is no monitoring mechanism in ITD on number of tax audit 

assignments, prescribed by ICAI in order to maintain quality tax audit to be 

conducted by CAs 

3.6 Control on number of tax audit assignment 

In order to maintain t he quality of tax audit to be conducted by CAs, ICAI 

issued Guidelines15 for t he Members under the provisions of the Chartered 

Accounts Act, 1949. It prescribed a limit of 45 tax audit assignments that can 

be under taken by a CA in a FY under Section 44AB of the Income Tax Act, 

1961. In case of a Firm, specified number of tax audit assignments shall be 

applicable for every partners of the Firm. In view of the enhancement of 

professional competence of members to perform service in IT enabled 

environment, ICAI raised (February 2014) the limit of tax audit assignments 

from 45 to 60, to be made effective from audits conducted during FY 2014-15 

onwards. 

We observed that there was no system in field offices of ITD to see that a CA 

had not crossed the limit prescribed by ICAI on number of tax audit 

assignments. ICAI has prescribed Form of Tax Audit particulars to be 

maintained by members/Firm. We approached ICAI (August and September 

2014) to intimate whether any mechanism exit to ensure the compliance of 

its guidelines by CAs. It was informed by ICAI (September 2014) that 

maintenance of records is self regulatory mechanism and the information so 

maintained can be called upon by ICAI for checking adherence of the 

guidelines. However, any formal complaint received by ICAI was acted upon 

with in the framework provided in the Chartered Accountants Act and the 

Misconduct Rules framed there under. 

As per the information provided by DGIT (Systems) of ITD (August 2014), 

65,898 CAs submitted at least one TAR for AY 2013-14. Out of total 

65,898 records of CAs, 81.13 per cent of CAs adhered to the limit prescribed 

by ICAI. Remaining 18.87 per cent of CAs (12,435 CAs) submitted more than 

45 TARs. Excess number of TARs ranged from 46 to 2461. Table 3.1 shows 

stratification of the total number TARs issued by CAs and its percentage. 

15 Council Guidelines no. 1-CA(7)/02/2008 dated 08August 2008 

34 



Report No. 32 of 2014 (Performance Audit} 

1-45 53,463 81.13 
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Table 3.2 shows top 22 CAs who issued more than 45 TARs for AV 2013-14. 

r,::'df;~J;~~t«i~_a]rr'.itefe~~«:ilO~~fa~1t~?·;t:~1~;.; ;, _ :. Me'm~e~~~ij~:N~m.~ei f;i. ~~m~~roif JA~s· '! 
1. Pralay Chakraborty 059736 2,471 

2. Partha Pratim Mukhopadhyay 056366 990 

'3. R Muralidharan 024060 796 

4. Rajesh Kumar Gupta 074194 640 

5. Swapan Acharyya 062815 638 

6. D Sundararaja11 010150 619 

7. BC Vadivel 206700 612 

8. Raj Hans 087767 586 

9. Samir Pushpvadan Gandhi 039251 551 

10. Navin Agarwal 078175 522 

11. Poulose Shaji 022909 513 

12. A Kulathooran Pillai 018792 510 

13. Sukdeb Halder 051185 494 

14. Chetan Premchand Shah 031239 487 

15. P Ramalingam 019516 478 

16. Arun Kumar 097929 461 

17. S Vairavanathan 004736 457 

18. Radhakanta Das 062863 428 

19. Suresh Kumar Goyal 084153 417 

20. Heta~ Bhailalbhai Dhamelia 119864 415 

21. TS Ventakaraman Lakshmi 022214 414 

22. Jai Bhagwan Mittal 084512 401 

The information available with DG!T (Systems) has not been shared by !TD to 

ICAI nor did ICAI approach ever to ffD to furnish such information. In view of 

~ack of monitoring of number of tax audit assignments either by ITD or ICAI, 

the purpose of maintaining the quality of tax audit have suffered. As the work 

of tax audit assignments. is voluminous work, issuing more than prescribed 

TARs is fraught to suffer in quality. 
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In the interest of revenue, the Act should have provision to prescribe for 

quality of tax audit assignments rather than relying on ICAI. Therefore, ITD 

may consider making suitable provision in the Act by restricting number of 

tax audit assignments in consultation with ICAI. In an automated 

environment of e-filing by CAs, prescribed limit can be adhered by providing 

suitable controls. 

There is no system in ITD to validate the membership number issued by ICAI 

to stop unscrupulous CAs practicing the profession. 

3. 7 Authenticity of the membership of the Accountant 

CA is required to mention his name and membership number while signing 

TARs and certificates to be issued under various Sections of the Act. A 

scrutiny of Forms prescribed under various Rules indicates that 26 Forms do 

not have columns for quoting membership number. With introduction of 

compulsory e-filing of audit reports under Section 44AB in June 2013, these 

are to be digitally signed by CAs in order to stop unscrupulous CAs practicing 

the profession. 

During the course of audit of assessments completed during the period of 

financial year 2010-11 to 2012-13, we observed that there is no control 

mechanism in ITD to ensure that no TAR was filed without mention of 

membership number of the CA signing TAR. We observed in 379 cases where 

TARs and certificates were filled without mentioning membership number of 

the CA. We also observed that tax auditors mentioned fake membership 

number on TAR. 

We approached ICAI (August and September 2014} for any institutional 

mechanism for t aking action on erring members. It was informed by ICAI 

(September 2014} that the framework did not enable them to readily cull out 

the information regarding this specific non-compl iance. Where ever such 

allegations were received as a part of complaint, the same are dealt with in 

accordance with the provisions of the Chartered Accountants Act, 1949 and 

Rules framed there under. ITD has also no system in place to ensure that 

TARs with valid membership number of the tax auditors were filed. ITD did 

not take any action against the assessee/tax auditor for this lapse 

(See Box 3.3}. 
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With the increasing reliance on e-filing by CAs, ITD may devise mechanism to 

validate the membership number with the database maintained by ICAI to 

check against the fraudulent CAs. 

3.8 Penalty under Section 2718 and 271BA 

Section 2718 provides that if any person fails to get his accounts audited in 
. -

respect of any previous year or years relevant to an assessment year or 

furnish a report of such audit as required under section 44AB, AO may direct 

that person to pay, by way of a penalty, a sum equal to one-half per cent of 

the total sales, turnover or gross receipts, as the case may be in case of a 

business, or of the gross receipt in case of a profession, in such previous year 

to years or a ~ 1,50,000, whichever is less. Section 271BA provides that if 

any person fails to furnish a report from an accountant as required by 

Section 92E, the AO may direct that such person shall pay, by way of penalty, 

a sum of~ 1,00,000. 

'The penal provisions are deterrent mechanism and are to be applied in cases 

of non-submission of reports under Sections 44AB and 92E by assessees. But, 

in case of incomplete/inaccurate information furnished by CAs, ITD can only 

refer the cases to ICAI for professional negligence to take .action against 

erring CAs under Section 288 of the Act. As we have observed in Section A of 

Chapter II of this reports, there are cases where CAs have furnished · 

incomplete/partial information which led to short levy of taxes. 
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Therefore, in the interest of revenue, ITD may consider introducing penal 

provision in the Act against erring CAs found indulging in gross professional 

misconduct. 

The Ministry stated (October 2014} that there is no need for any fresh 

provision in the Income-tax Act for taking penal action against CAs who 

signed incorrect reports as there were already sufficient provisions in sections 

277, 277A and 278 of the Act. 

Audit is of the opinion that though provisions are ava ilable to take action 

against erring CAs, we have not noted cases where these have been 

exercised. Therefore, the Ministry may ensure compliance to the provisions 

as laid in the Act. 

ITD did not take any action on professional negligence on the part of CAs 

signing TAR/certificates under Section 288 of the Act in spite of issuing 

instruction in 1999. 

3.9 Action not taken for furnishing of inadequate/inaccurate 

information in Tax Audit Report 

Under Section 44AB of the Act, the Accountant is required to certify the 

correctness of the accounts of the assessee with reference to the 

requirements indicated in various clauses of Form 3CD. These clauses contain 

particulars of certain pertinent information which would enable and facilitate 

proper determination of taxable income of the assessee. 

Further, an assessee is required to obta in audit reports/certificates in the 

prescribed Form in order to avai l exemptions or deductions under various 

Sections of the Act. Since the Accountant is required to furnish true and 

correct information, such information would aid the AO in finalizing the 

assessment. 

Section 92E of t he Act also requires that every person who has entered into 

an international transaction during a previous year shall obta in a report from 

an Accountant in Form 3CEB. This information helps ITD in determining the 

true picture of international transaction. 

Section 288 of the Act provides that if any person who is a legal practitioner 

or an Accountant is found guilty of misconduct in his professional ca pacity by 

an authority entitled to institute disciplinary proceedings against him, an 

order passed by that authority shall have effect in relation to his right to 

attend before an income tax authority as it has in relation to his right to 

practice as a legal practitioner or Accountant, as the case may be. 
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In view of our earlier work on audit on accounts under Section 44AB of the 

Act, which featured in Para 3.2 of C&AG's Audit Report No 12 of 1997, CBDT 

issued Instruction No. 1959 in January 1999 citing importance of attention for 

utilization of information available in tax audit reports. ~t aiso mentioned that 

cases where the information given in TAR is incomplete or non-committal, 

shol;lld be taken up by the CIT to see if these reflected any professional 

negligence on the part of the accountant signing the TAR whereupon action is 

to be taken as per Section 288 of the Act. Cases where inadequate/inaccurate 

information is furnished in Accountant's report and addition is made by the 

AOs or at the instance of the audit, this fact shou~d be brought to the notice 

of the ICAI for initiating action against the Accountants who had certified 

inadequate/inaccurate information in TARs. 

During the period of performance audit, we did not come across any case 

where ITD brought to the notice of ICA~, cases for initiating action against CAs 

under Section 288 of the Act. Chapter 2 of this Report deais with 367 cases 

where CAs failed to report full and correct information in TARs/certificates 

with tax effects of ~ 2,813.11 crore. In addition to these cases, we come 

across cases where AOs made additions to total income during the 

assessments than the reported income by CAs raising tax col~ection efforts of 

CBDT. In all cases, there is professional negligence on part of CAs. In addition 

to this, Centra~ Action Plan (CAP) is devised by CBDT, focuses on measurable 

activities for revenue mobilization. It also indudes advisories to superior 

authorities. CAP does not have mention about raising the matter with !CAL 

This indicates that CBDT has accorded ~ow priority in referring the matter 

to iCAi. 

As per clause (4) of part 1 of the second schedule of the CA Act, 1949, a CA in 

practice shal! be deemed to be guilty of professional misconduct, if he 

expresses his opinion on financia~ statement of any business or any 

enterprises i11 which he, his relative, his firm or a partner in his firm has 

substantial interest (See Box 3.4). 
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! 
l 

Section 144 of the Companies Act, 2013 debars person from being appointed 

as an au~itor of the company in which he/she directly or indirectly performs 

specified! activities. ITD may also consider introducing similar provision in the 
l . 

Act inthe interest of revenue. 
I 

As entirei exemptions/deductions available to the assessees under the Act lies 

on the shoulder of professionals like CAs, ITD needs to bring to the notice of 

iCAI aboJt those CAs who are found guilty of misconduct in his profession. 
i 

3l.:11.(Q) tb1n1d1U1SDIOll'll 
I 

Since thd introduction of Section 44AB in the Act in 1984, we have evaluated 

the systJm of tax audit/certification by Accountants in 199716 and again in 

2008
17

• !~n both the Audit Reports, we pointed out non-utilization of 
I 

information by AOs in assessment proceedings and incorrect information 
I 

furnisheq by CAs in TARs/Certificates. These irregularities are stili persisting. 
! 

Thus objective of introducing tax audit and certification by Accountants gets 
I . 

defeated~ With growing revenue forgone every ye~r and complex nature of 

business I environments, Accountant's role in ensuring true picture of 

accountsla11d taxes due to Government as per the Act is very crucial. it is joint 

responsi~ility of ITD and ICAI in ensuring compliance'.to ~he Act. Necessary 

contra~ . :mecbanism over the third party certific;ati~n in assessment 

proceedirgs must be ensured, by making suitable provisions in the Act, if 

neces!?ar.y.· 
I 
I 

I 

16 Para 3.2 df C&AG's Audit Report No. 12of1997 
17 C&AG's R~port No. PA 7 of 2008 

I 
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ai. The Ministry may consider modifying Form 3CD to incorporate date of 

declaration/ payment of distributed profits in order to verify whether 

the tax has been paid within the stipulated period or any interest is to 

be charged due to delay. 

lb. The Ministry may consider modifying Form3CD or 29B certificate to 

give details of the available MAT credit assessment year-wise that can 

be carried forward by the assessee in order to ensure the correctness 

of the daim for credit under Section llSJAA of the Act. 

On recommendations liJJ and fr; above, the Ministry replied (October 

2014) that Tax Audit Report (Form 3CA, Form 3C8 and Form 3CD} have 

been comprehensively revised in July 2014 therefore it would not be 

advisable to again revise the same for capturing the date of 

declaration/payment of dividend for the purpose of verifying whether 

DDT is paid within the specified time or capturing the available MA.T 

credit assessment year-wise. The Ministry also mentioned that the 

required details are already being captured in the Income-tax Return 

forms in schedules MA TC and DDT of Form ITR-6 from 2013-14 

onwards. However, the Ministry has noted the suggestions raised by 

audit and replied that it would be considered for incorporation in the 

next revision of forms of Tax Audit Report. 

lb. The Ministry may consider modifying Form lOB and lOBB for 

providing details regarding last ten years accumulation or utmzation 

of amounts set aside as application by the Charitable 

Trusts/Institutions in order to check correctness of investment and 

application of the accumu~ated fund. 

The Ministry stated (October 2014) that the required details were 

already being captured in the Income-tax Return forms. Incorporating 

similar details in Form 108 and 1088 would amount to duplication 

Audit is of the opinion that though ffR captures the relevant 

information, the certification by CAs would ensure the correctness of 

information furnished i11 ITR. 
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I 

di, · T,he Ministry may ensure limiting the tax allqit assignments in order to 

e'nsure quality of tax audit. 
I 

The Ministry replied (October 2014} that it would be for the regulatory 
I 

body i.e. the Institute of Chartered Accountants of India (/CAI} tO lay 
I 

down restrictions on the number oftax audit and to enforce the same. 
I 

The Ministry further replied (October 2014) that it is difficult to place 
I . 

cbntrol in !TD systems to regulate the number of tax audit reports 
I 

(1AR) as CAs affix their signatures on TAR in their individual capacity 
I 

and also while representing Firms of CAs and certain types of audits 
I .·. 

are exempted from the maximum number specified as per ICAI 
I 

guidelines. ITD provides the list of cases where the number of TARs is 

apparently exceeded to iCAI for their action. 
I 

Rrply of the Ministry is not acceptable as the Act requires tax audit 

under Section 44AB is to be conducted by an Accountant, not by a I : . . . 
firm of CAs. Further, limit on tax audit assignment has been fixed by 

I ; . . . . . . . . . . 
1qA1 for all _tax audits to be done under Section 44AB. 

Audit is of the opinion that CAs ·has been assigned the work of tax 
I . 

ai!Jdit which is very crucial in claiming exemptions/deduction by 

a~sessees. Therefore, in the interest of revenue and ensuring quality 
I 
I 

of tax audit, the Ministry may introduce suitable controi mechanism 
! 

in: the ff system to adhere to the limit on tax audits in consultation 

with ICA!. 
I 
1 " 

e, T~e Ministry may ensure to P{~bibit. a CA who is a r~lative of the 

assessee or directors of the assessee company, from signing any 
I 

report or certificates. 
I 
I ,,, 

The Ministry stated (October 2014} that prohibiting a CA who is 

r~lative of· the assessee or di~ector of a company fro~ signing 

ahy report or certificates ~ay be examined during budgetary exercise 
I 

ofi 2015. 
I 

, f; · Tne Ministry may ensure the implementation ·of"CBDT instruction 

n~.1959 of 1999 and Section 288 of the Act. 
I - - -

The Ministry stated (October 2014} that in view of the initiatives 
I 

already taken vide instructions nos. 1959 of 1999 and 09/2008 and 

priovisions contained in section 288 of the Act, no further action was I , . 
I 

re;quired on this issue. 
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Audit is of the opinion that though instructions have been issued in 

past, audit has come up with cases where AOs have not fully utilise 

the information available in CA reports/certificates. The Ministry may 

provide intensive training to AOs on utilisation of information and 

strengthen its internal audit in this regard. 

g. The M inistry may put in place a mechanism in the ITD system for AO 

to record instances of mistakes committed by CAs in order to take 

action under Section 288 of the Act. 

The Min istry stated (October 2014) that suggestion of audit can be 

incorporated by DGIT (System) to f acilitate AOs for recording such 

instances in the system. 

New Delhi 
Dated: 27 November 2014 

New Delhi 
Dated: 27 November 2014 

(NILOTPAL GOSWAMI) 
Principal Director (Direct Taxes) 

Countersigned 

(SHASHI KANT SHARMA) 
Comptroller and Auditor General of India 
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Allilllile>1:1UJrie-~ «IRefor [plairaigrai[plihl NICI, :!L~~ 
legai~ 1Fraimew1C1rk 

Reports/certificates that are required to be issued by an Accountant and 

submitted by the assessees along with his return of income for claiming 

deduction/exemption etc. under various specific provisions of the Act are 

shown below: 

Se'ctioU"ls ~f 
··· · ~~e Act 

.i~vo~ved 
- . I , . 

32(1)(iia) 

10(23C) 

12A(b) 

33AB(2) 

33ABA(2) 

3SD(4) 

3SE(6) 

44AB 

IR~~~~ain1t · 
. ,;~~J~e~·, .. '·· .. 

SA 

16CC 

17B 

SAC 

SAD 

6AB 

6AB 

6G 

Assessee engaged in the business of 

manufacture or production of any article or 

thing or in the business of generation or 

generation and distribution of power 

Fund, Trust, Institutions, University, 

Educational Institution, Hospital or Medical 

Institution. 

Public Charitable or Religious Trusts or 

Institutions whose income exceeds 

maximum amount not chargeable to tax 

before exemption. 

Assessees growing and manufacturing tea 

or coffe_e or rubber, claiming deduction in 

respect of special deposits made u/s 

33AB(l). 

Assessees claiming deduction in respect of 

Deposits under Site Restoration Fund 

Account/Scheme. 

Assessees other than Companies or Co-op. 

Societies claiming amortization of certain 

preliminary expenses. 

Assessees other than Companies or Co-op. 

Societies claiming deduction for 

expenditure on prospecting, etc. of certain 

minerals. 

It is obligatory for a person to get his 

accounts audited before the specified date 

by an Accountant and furnish by that date 

the report of such audit in the prescribed 

Form (viz. Form 3CA, Form 3CB or Form 3CD, 

as the case may be) duly signed and verified 

4S 

' ;:1Reqn.nisi1te I 
··\ 

3AA 

lOBB 

lOB 

3AC 

3AD 

3AE 

3AE 

3CA,3CB 

and 3CD 

l 
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44DA 

I 
80-1 (7)~80-IA 

I 
i 
I 

I 
! 
I 
I 
I 

i 
I • 

80-ID{3){1v) 

6GA 

by such Accountant and ·setting forth such 

particulars as may be prescribed if 

(i) the total sales, turnover or gross 

receipts from carrying on any business 

for the previous year exceeded ~ 60 lakh 

(~ 1 crore w.e.f. AV 2013-14) or 

(ii) his gross receipts from carrying on 

any profession for a previous year exceeded 

~ 15 lakh (~ 25 lakh w.e.f. AV 2013-14) or 

(iii) his profits and gains from carrying 

on any business for a previous year are 

deemed to be the profits and gains of such 

person under Section 44AD or Section 44AE 

or Section 44AF or Section 44BB or Section 

44BBB, as the case may be, and he has 

claimed his income to be lower than the 

profits of gains so· deemed to be the profits 

and .gains of his business or 

(iv) his profits and gains from carrying 

on any business for a previous year are 

deemed to be the profits and gains of such 

person under Section 44AD and he has 

claimed such income to be the profits and 

gains of his income exceeded the maximum 

amount, not chargeable to.income tax in any 

previous year 

For the purpose of this Section, 

(i) "Accountant" shall have the same 

meaning as in the Explanation below sub 

Section (2) of Sect.ion 288 and "Specified 

date", in relation to the accounts of the 

assessee of the previous year relevant to an 

AV, means the 30 September of the AV. 

Special provisions for computing income by 

way of Royalties, etc. in case of Non­

residents. 

18BBB Assessees having an industrial undertaking 

or an enterprise for Infrastructure Facility, 

Telecommunication Services, Industrial 

Park or Power, etc. and special provision in 

resp.ect of certain undertakings or 

enterprises in certain special category 

status. 

18DE · Assessees claiming deduction in respect of 

profit & gains from business of hotels & 

46 

3CE 

lOCCB 

lOCCBBA 



80-IB(11B) 

80-IB(7A) & 

(7B) 

115VW(ii) 

142(2A) 

lOA(S) 

10B(S) 

10BA(S) 

SOB(3) 

72(A)(2)(iii) 

80-IA(6) 

80LA 

80-IB(11C) 

80JJAA(2) 

92E 
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18DD 

convention centre in specified areas. 

Assessees having an undertaking deriving 

profits from business of operating and 

maintaining a hospital in a rural area. 

18DB/DC Assessees claiming deduction in respect of 

business of owning and operating a 

multiplex theatre or a convention centre. 

11T 

14A 

16D 

16E 

16F 

6H 

9C 

18BBE 

19AE 

18DDA 

19AB 

10E 

Companies engaged in the business of 

operating qualifying ships and which have 

opted for Tonnage tax scheme. 

Special audit at the instance of the AO. 

Assessee claiming deduction in respect of 

newly established undertakings in Free 

Trade Zones, EPZ, SEZ, STP, etc. 

Assessee claiming deduction in respect of 

newly established EOUs. 

Assessee claiming deduction in respect of 

profits from export of eligible articles or 

things, [handmade articles or things made 

of wood as the main raw material]. 

In case of slump sale, for computation of 

Net Worth of the Undertaking/Division. 

Assessee being amalgamated company -

regarding compliance with prescribed 

conditions. 

Assessee claiming deduction in respect of 

profits of housing or other activity which is 

integral part of Highway project. 

Scheduled bank which owns an offshore 

banking unit in Special Economic Zone 

Assessee claiming deduction from profits & 

gains from operating and maintaining a 

hospital located anywhere in India. 

Assessee claiming deduction in respect of 

employment of new workmen. 

Relating to International Transactions or 

Specified Domestic Transactions and 

particulars thereof. 
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10CCBC 

10CCBA/ 

10CCBB 

66 

6B 

56F 

56G 

56H 

3CEA 

62 

10CCC 

10CCF 

10CCBD 

10DA 

3CEB 
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I 
I 
I 
I 

115JB i 

I 

llSJC ! 

I 

201/206C 
I 

285 

40B 

40BA 

Company assessees to which provisions of 

Section llSJB applies. 

For LLP (AV 2012-13) and Persons other 

than a company (from AV 2013-14) to 

which provisions of S. llSJC applies. 

31ACB/37J For resident who has failed to 

114DA 

deduct/collect tax in accordance with 

provisions of Chapter XVllB/XVllBB. 

Statement by a non-resident having liaison 

office. 
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29B 

29C 

26A/27BA 
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ACIT Assistant Commissioner of Income lax 

Act ~ncome Tax Act, 1961 

AO Assessing Officer 

AV Assessment Year 

CA Chartered Accountant 

CASS Computer Assisted Scrutiny Selection 

CBDT Central Board of Direct Taxes 

CCIT Chief Commissioner of Income Tax 

OT Commissioner of Income Tax 

DDT Dividend Distribution Tax 

DIT Directorate of ~ncome Tax 

FY Financial Year 

ICAI Institute of Chartered Accounts of India 

ITAT Income Tax Appellate Tribunal 

ITD Income Tax Department 

ITO Income Tax Officer 

ITR Income Tax Return 

JCIT Joint Commissioner of Income Tax 

MAT Minimum Alternate Tax 

Rules Income Tax Rules, 1962 

TAR Tax Audit Report 

TDS Tax Deducted at Source 

WDV Written Down Value 

49 




