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PREFATORY REMARKS 

The Audit Report on Revenue Receipts (Civil) of 
the Union Government for the year 1984-85 is pre­
sented in two volumes, one relating to Indirect Taxes 
and the other relating to Direct Taxes. 

In this volume the results of audit of Indirect Taxes 
are set out. The report is arranged in the following 
order. 

Chapter 1-refers to trends in customs revenue 
receipts, short levies of Customs duties and other 

points of interest noticed in audit. 

Chapter 2-likewise refers to revenue trer..ds in 
respect of Union Excise duties and results of audit 
thereof. 

Chapter 3-refers to volume of receipts of Union 
Territories without Legislatures and results of test 
check of the records of the Revenue departments of 
the Union Territory of Delhi are included in Part II 
of the Audit Report (Civil) of the Union Govern:nent. 

( V) 
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CHAPTER J 

CUSTOMS RECEIPTS 

l.01 The net receipts from Cusloms duty during 

the yea r l 984-85, after ded uc.:t ing refund:; and draw­
back paid, a longside the budg.::t est imate> and figures 
for the precedi ng year 1983-84 are given below : 

Clt>lOlll> Rcc-:iprs Receipts Rc~ci pts Budget Revised· 
from l983-8f 198-i-85 Estimates Estima tes 

Import~* 

[,pons 

Cc,s on L'porh 

Ot hers goods 

D-:duct rcl\md> 

Deduct drawbackM 

Ncl Rcccipls 

5656 . 6~ 

67. 9-i 
I 1.90 
58. 55 

5795.03 

for for 
1984-85 1984-85 

( In crorns of ru pees) 

7103. 13 
69 .66 
14 .32 
90. 31 

7277 .42 

11 8. 27 

118. 63 

7145 .0 1 
79.68 . 
13. 87 
62.93 

7301 .49 

72 .38 
126. 00 

71 57. 53 
82.21 
14.48 
71.61 

7325. 88 

75.88 
150.00 

5583.44 7040. 52 7103 . I I 7100 .00 

*This a mount includes add itiona l duty (countervailing duty) 
under sccl ion J( I} of Customs Tari ff Act 1975 a nd a uxiliary 
duty lcviablc u 1der section 36 of Finance Act 1984. 

*'Thb ,1 mo,inl docs not include drawback a llocated lQwards 
c' .:isc duty. 

The figures are provisional pending certifica tion. 

Bi lls of entry 
Port o f Entry (in hundreds) 

1982-83 1983-84 I 984-85 

l. Bo 11\n y 29.:\0 26°10 2486 

2. Calcutta 819 N .A. 533 

3. Ma J ras 842 659 598 

4. Cochin 74 N.A. 92 

.5 . Go• 21 18 IS 

6. KanJ la 19 21 1 6~ 

7. Yis'lkhap:itnam 29 43 36 

8. Delh i (Air) 606 N. 11 12 

9. Other ports 406 1224 446 

5756 4575 5337 

N .A.- 1 ot ava ilable. 
(a) d iffers from the accounts tigure of Rs . 5204.42 crorcs. 
(b l d ilfor -; f1w11 th-: .1ccou its figu r-: of R~. 5656.6.:\ crores . 
k ) differs rro.n the a-:co unts figure of Rs . 7103.1 3 crorc '>. 

The decline in gross revenue collection as compared 
to budget es.t irnate is mainly due to lesser realisation 
from mineral suqstances; yarn of man-mad~ fibres; 
man-made fibres and filament tow; copper; Railway 
locomotive:.;; motor vehicles and parts; optical, photo­
graphic, cinematographic, measuring, medical and 
surgical instruments and baggage. However, the short 
fa ll has partly been cou nterbalanced by larger reali­
sation of import duties than anticipated from fixed 
vegetable oils; metallic ores and concentrates; o\ her 
mineral fuels; chemicals o ther than pharmaceuticals 
chrn1icals ; artificial resins and plastic materials; 
machi nery etc. ' 

The short fall in receipts 
i:rnclg<!t estimates a nd revised 
due to less exports of coffee. 

l .02 Portwise collections 

from ex ports vis-a-vis 
es timates was mainly 

(i) Import duty coUccted during the year 1984-oS 
and the two preceding years are given below port­
wise as per the avai lable information furni shed by 
the Ministry of Finance. 

Value of imports Import duty 
(in crores of Rs.) (in crores of Rs.) 

1982-83 1983-84 1984-85 1982-83 1))83-84 1984-85 

N.A. N.A. 6074 26 10 2786 2941 

N.A. N.A . 1467 767 778 !013 

N .A. N.A. 1593 875 1006 977 

N .A. N.A. 282 57 62 11 9 

N.A. N.A. I 10 16 15 28 

N.A. N.A. 232 I IO . 9_1 202 

N.A. N.A. 547 N.A. N.A. 233 

N.A. N.A. 137 143 207 268 

N.A. N.A. 60.:\3 35 1 485 1290 

N.A. N.A. 16485 4929 5430 7071 
(a) (b) (c) 
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(ii) The value of exports and export duty collected are given portwise as per available information furnish-
dur4Jg the year 1984-85 and the two precedini years cd by the Ministry of Finance. 

--- -- -

Port of export Number of shipping bills Value or exports Export duly collected Amount or drawback paid 

< 

(in hundreds) 

1982- 1983- 1984- 1982- 1983-
83 84 85 83 84 

2 3 4 5 6 7. 

l . Bombay 3608 3689 3896 N.A. N.A. 

2. Calcutta 570 N.A. 614 N.A. N.A. 

3. Madras 591 530 503 N.A. N.A. 

4. Cochin 309 N.A. 102 N.A. N.A. 

5. Goa 16 17 17 N.A. N.A. 

6. Kandla 27 23 39 N.A. N.A. 

7. Visakbapatnam 43 48 81 N.A. N.A. 

8. Delhi 1544 N.A. 2195 N.A. N.A . 

9. Other Ports 694 2540 1425 N.A. N.,\. 

,_7402 6847 8872 N.A. N.A. 

•Includes figur~ of export through Visakhapatnam and Bangalore. 

(a) differs from accounts figure of Rs. 57.63 . 

(b) differs from accounts figure of Rs. 6i'.94. 

(c) differs from accounts figuri- of Rs. 69.66. 

(d) N.A.-Not available. 

1.03 Imports and Exports and receipts from dut;cs 
thereon 

Value of goods imported and exported during the 
last three years (wherever available) and collec~ion s 
from duties on imports and exports, classified under 
statistical headings are given in Annexures 1.1 to 1.4 
to this chapter. 

The collection from duty on imported passenger 
baggage has gone up from Rs. 281 crores in 1982-83 
to Rs. 311 crores in 1984-85. 

1.04 Cost of collection 

The expenditure incurred in collection of custollls 

(ln crores of rupees) 

1984- 1982- 1983- 1984- 1982- 1983- 1984-
85 83 84 85 83 84 85 

8 9 10 11 12 l3 14 

441 7 3.31 4.37 3.58 N.A. N.A. 80 .85 

1273 5.09 6. 04 5.54 N.A. N.A. 10 .05 

965 28. 90* 34 .45* 10. 36 N.A. N.A. 20 . 55 

860 9.47 j 5 .57 18.61 N.A. N.A. 3.99 

218 4.79 4.% 5.10 N.A. N.A. N il 

161 N.A. N.A. 0.05 N.A. N.A. 1 .32 

172 include J N.A. 3.64 N.A. N.A. 0 . 18 
in Sl. 

No. 3 

723 Nil Nil Nil N.A. N.A. 28.64 

2570 4 . 72 3.62 22. 77 N.A. N.A. 8.40 

11359 56.28 69.0l 69 .65 N.A. N.A. 153 .98 
(a) (b) (c) 

duties during the year 1984-85 alongside figures for 
the preceding year are given below : -

Cost of collection on 1983-84 1984-85 

(In crores of rupees) 

Revenue cum Import, Export and trade 
control functions 8.57 

Preventive and other functions 43 . 05 

T OTAL 51. 62 

Cost of collection as percentage of gros~ 
receipts 0 . 89 

ll .04 

53 . 85 

64.89 

0 . 89 
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CUSTOMS 3 

I .05 Searches, Seizures and confhcalions 

The number of searches conducted and seizures 

effected by the Customs Officers in recent years as 

per information made available by the Ministry of 

F inance, a re given portwise in Annexure 1.5 to this 

chapter. 

The number of cases of confiscation of goods im­

ported or attempted to be improperly exported as per 

information made available by the Ministry of Finance 

are given in Annexure 1.6. 

1.06 Ad hoc exemptions 

-Under Section 25 (2) of the Customs Act 1962, the 

Central Government may, if it is satisfied that it is 

necess.ary in the public interest so to do, by special 

order in each case, exempt, under circumstances of 

an exceptional nature to be stated in the order, any 

goods from the payment of custom~ d uty, where such 

duty is Ieviable. The number of such exemptions issued 

and availed of during the year 1934-8'i and the 

preceding three years are given below :-

1981-82 

(i) Number of exemptions 
issued a nd availed of 63 

(ii) Total duty involved 
(in crores or rnpees) 438 . 055 

(iii) Number of cases 
each having a duty 
effect above 
Rs. 10,000 

(iv) Duty involved in 
the cases at (iii) above 
(in crores of 

59 

1982-83 

115 

539.09** 

114 

rupees) 438.054 539.09 .. 

1983-84 

7J 

243.78 

66 

243.77 

**Changes in Rs . thousands not reflected herein. 

1984-85 

69 

3 14.71 

60 

314.70 

1.07 Verification o[ end use where excmptio:t frcm 
duty was conditional 

As per provisions of Section 25 of the C ustoms 
Act 1962 where the Central Government is satisfied 
that it is necessary in the publi~ interest so to do, it 
may, by notification•, in the official g;azette exempt 
generally, ei ther absolutely or subject to such con­
ditions ( to be fulfilled before or after clearance) as 
may be specified in the notification ,· goods of any 
speciiied description. from the whole or any part of 
the duty of customs Ieviable thereon. When Govem­
ment imposes an end use conditio:1, a bond is ob­
tained from the importer which is enforced for re­
covery of duty, in case the condition of end use is not 
fulfilled. 

Information on value of goods exempted from duty 
subject to end use condition, the amount of duty 
involved, value of · end use bond held by C ustoms 
authorities, and t he number of ~:ases wfiere fulfilmen t 
of end use condition was verilied during the last four 
years, as furnished by the Ministry of Finance, are 
given in Annexurc 1.7. 

The value of goods exempte~ from duty (subject 
to end use conditions) decreased from R s. 777 crores 
in 1981-82 to R s. 473 crores in 1984-85. T he amount 
of import du ty forgone every year on goods exempted 
from duty (subject to end use verification) went down 
from R s. 680 crores in 198 1-82 to R s. 502 · crores 
in 1984-85. 

l .08 Arrears of Customs duty 

The amount of customs duty assessed upto 3 L 
March 1985 which was still to be realised on 31 
October 1985 was R s. 9.78 crorcs. Of this Rs. 8.24 
crores was outstand ing for more than a year. The 
corresponding amount as on 31 October 1984 was 
Rs. 9.79 crores. The arrears included Rs. 0.88 crore 
in Bombay, R s . . 1.30 crores in Calcutta, Rs. 0 .74 
crore in Madras, Rs. 0.90 crore in Guntur, R s. 3.47 
crores in Nagpur and Rs. 0 .72 crore in Bangalore 
Collecto_rates. · 

I . 09 Time barred demands 

On the demands raised by the depanment upto 
31 March 1985 which were pending realisation as on 
31 October 1985 recovery of demands amounting to 
Rs. 8.89 crores raised in nine Custom H0uses and 
Col!cctorates was barred by limitation. 

J. J 0 Write off of duty 

Customs duties written off, penalties abandoned 
and ex-gratia payments made d uring the Y<tar 1984-85 
and the preced ing three years are given below :-

Year' 

1984-85 

1983-84 

1982-83 

1981-82 

Amount 

(in la khs of rupees) 

I.I .65 

364 .96 

6. 80 

33 .69 

J. 11 Pendcncy of Audit Objection11 

The number of objections raised in aud it upto 31 
March 1984 and the number pendin g sctllemcnt as 
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4 CUSTOMS 

on 30 September 1984 in the various Custom Houses and combined collectorates of Customs 
Excises are given below : 

Name of C ustom House or N.umber of outsta nding objections and amount of revenue involved 
Collector?te 

(Amoum · in Ru pe.;:.; L1k'h) 
- - --- ----------

raised u pto. 1980-81 raised in 1981-82 r&ised in 1982-83 rciiscd in 1983-84 Tota l 
- ------ ·- - ----- ---- ---- ----

No. Amount No. Amount No. Amount No. Amount No. Amount 
~--- --- -

2 3 4 5 6 7 8 9 10 II 12 

I. Collector of Customs, 
Ahmedabad 13 1. 40 0.02 12 9 .80 2 0.43 28 11 .65 

2. Collector of Customs, 
Bangalore 3 0.26 21 0. 33 2-l 0 :59 

3. Collector of Customs, 
Bombay 17 53.91 13 70.74 14 28 . 77 31 67.14 75 220.56 

4. Collector of Customs, 
Calcutta 37 449 .90 30 40 .34 34 41. 78 49 22. 7-1 150 554.76 

5. Collectorate o f Customs 
and Excise, C handigarh 0 .09 0 .71 2 0. 80 

6. Collector of Customs , 
· Cochin 3 0 . 11 3 0. 11 

7. Collector of Customs, 
Delhi 12 3.26 11 1.43 20 3.89 53 8.83 96 17.41 

8. Coll..x-toratc n f C" lc•ms 
2 and Excise, Guntur 2 0 .02 2 6 0.02 

9. Collectorate of Centra l 
Excise, Gwalior 

· JO. Collectorate of Custom> 
and Excise, Hyderabad 5 5 

11. Collector o f Customs. 
57 12 .53 107 16.54 120 55.59 417 109.59 Madrns 7uJ 191. 25 

12. Collectorale of Customs 
and Excise, M adras 5 0.03 2 2 9 0.03 

13. Collectora te of Customs 
and Excise, Madurai 4 1. 21 7 0 .13 3 14 1. 34 

14. Collector of <;:ustoms, 
. Tiruchira ppa l11 10 0.43 7 4.57 17 5.00 

J 5. Additional Collector of 
Customs, Visakhapatnam 3 0.99 13 232.15 4 1 9.37 57 242 . 51 

16. Coliector of Central 
0. 50 0.35 Excise, Meerut 3 0 . 85 

17. Collecto r of C ustoms (Preventive), 
Patna 6 0. 1 I 7 1.0& 13 1.19 

18. Collecto r of Central 
Excise, Jaipur 11 3 II 0 . 10 13 12 . 65 38 12.75 

--- -----
TOTAL 161 522.91 183 130.59 250 373.48 647 236. 84 12-l l 1263 .82 

--- --
The outstanding objections fa ll under the following categor ies 

I. Non levy of duties 
2 . Undervalua tion 
3. Misclass ificat ion 
4. Exemptions 
5. Refunds 
6. Baggage 
7. Export duty 
8. Drawback 
9. Over assess111c11 ls 

10. Other frregularities o f In terest 
11. Internal Audi t 

_ (Amount in Rupe.:s lakhs) 

37. 09 
23 .75 

366.88 
503 .77 

22. 05 
0.71 
4.1 5 

16.82 
4.40 

283.93 
0 .27 

1263.82 

• -.....-
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NON LEVY 5 

1 . 12 Re•mlt.- of audit 

Test check of records in Custom HouscsJCollec­
torates conducted in audit during J 984-85 revealed 
!:ihorr levy of duties, irregular payments of refunci , 
excessji rrcgula r payments of drawback and losses 
cf rt.:vcnue amounting to Rs. 13.94 cron::s. The de­
partment has .lccepted short levies and irregular re­
funds and drawback amounting to R~. 407.65 la.k hs, 
C-•Jt of which an amo un'L of R s. 146.61 lakhc; h~t" 

been recovered (J an uary l 986). Over assess­
ments and short payments by department detected 
in a udit a nd poi nted out to depa rt me nt also <lll1'H1t1t­
ed to Rs. 15.27 lakhs. 

Some of the important irregularities, noticed h 
audit, arc given in iht.: followin£ paragraphs catc­
go:ised ac; follows : 

(a) Non levy of import duties 

(b) Sh ort l_evy due to undervalurit ion 

( c ) Short levy due to miscl::tssificatio!1 

(cl ) Incorrect grant of exemptions 

( c) Irregulari ties in Refundl'! 

(f) Export dut ies 

( p.) Cesc; 

( h) fm:gularit ies .in Drawback 

(i) O vert ime fees 

(j) Other Jrrcgularilies ot Interes t 

NON LEVY O F !MPORT DUTIES 

1. 13 Non levy of Customs dutJ• 

As per a notification da ted 9 February 1981, 
cnpital goods, raw mate rials and component parts 
import ed for purposes of marrufac turc of a rticles 
for export by hundred p<:'r cent export oriented l!llits 
a re exempted from the whole of the cusroms duty 
k viab le thereon . By another notification dated 19 
March l 984, spare parts for machi nery imporred for 
such hundred per cent export oriented units, are 
a lso exempted from payment ~f customs duty. 

O n a consignmen t of spare parts for cigarette' 
m anufacturi ng •nachinery impor ted by a hundred 
per cent export ori ented cigarette m::inufact urer, 
clearance was allowed withour~ payment of customs 
duty p rio r to 19 March 1984, when the exemption 
noti fication applicable to such spare parts did not: 
exist. 

On the m istake being pointed out in audit' (August 
I 984), the department recovered R s. 1.02,458 from 

the manufacturer in November 1984. 

The Minist'ry of Finan ce confirmed the facts. 

1. 14 Non levy of Additional duty 

(i) .Under section 3 (J) of Customs Ta riff Act 
1975, additional duty (conterva iling duty) equal f:l 

rh :: duty leviable on like goods produced or ma nu­
fac tured in India is leviable on a ll imported goods. 

O n 1.04,095 tonnes of su:ohur imported from oil 
producing countries like Iraq, Kuwait, Ca nada e tc. 
from I 978-79 to 1981-82 customs duty. was levied 
under head ing 25.01132( 1 n. However, no additional 
duty was levi~d on rhe plea that sulphur would fall 
under item 6°8 o f Central Excise T ariff 1nd would 
be fully exempted under notificatfon 48 j79 C:m 
dated 1 March 1979. 

It.cm 68 of Centra l E xcise Tariff is a residuary · 
it'em which can be invoked only when classification 
under any other item in that Tariff is ruled out. 
Even though sulphur is derived from mining, it is 
also obtained from refining sour crude oil. Sulphur 
derived from crude oil would be classifiable under 
ite m 11 A of Cent'ral Excise Tariff which is specific· 
for all products derived from refining crude petro~ 
leum . As the imports were from the oil pr::iducing 
countries the subLect 'sulphur' was apparent'ly deriv­
ed from refining crud e oil and ought to have been 
classified u11der item 11 A of Central Excise Tariff 
and subjected to addit ional duty at 20 per cent ad 
va/orem plus R s. 190 per tonne plus · 5 per cent spe­
cial excise duty. Audit pointed out a non-levy nf 
R s. 5.19 crores on the t'otal quantity of sulphu{ 
imported. 

On the non-levy being pointed out in audit in 
September 1982, the Custom H ouse srated (April 
1985) that imported sulphur is properly classifiable 
under ite m 68 ·in terms of Board's circular dated 29 
Sepl'cmber 1984, since it is not obtained directly 
from the refining of crude petroleum but as a result 
o f the chemical treatment of " Hydrogen .'.idphide" 
which is produced during the course of refining. 
The reply of the department is no t acceptable since 
Minist ry of Law had opined (December 1983 and 
April 1984) that sulphur derived from the refining 
of c rude petroleum o il is also covered under item 
11 A of Central E xcise Tariff because the expression 
used in item 11 A of Cent'ral Excise Tariff viz. "All 
products derived from refining of crude petroleum 
etc .. " covered no t only p'roducts di rectly and im me­
diately derived out of refin ing of crude p.efroleum 
' •li t also all those by products which mav anse out 
~ . 
...,f re fining of crude petrol·~um and cleared as fina l 
products · from the refinery. 

Non collectfon of additional (countervailing) duty 
011 sulphur under item 11 A of Central Excise Tariff 



6 UNDER VALUATION 

would amount to forgoing of revenne in the light of 
the opinion of the Min istry of Law. The fact: that 
the Government was incli !H.!d to accept the above 
view of L aw Ministry is evident from the exemp­
tion notification No. 106183-Cus dated 16 Apri l 
1983 mentioning sulphur as "falling under item 
11 A ( 4) of Centraj Excise Tariff . . .. " 

The case was reported t'o the Ministry of Fin­
ance in September 1985; their reply is awaited 
(January 1986). 

(ii) Patent and proprietary medicines not ccn­
taiuing alcohol, opium, I ndian hemp or other nar­
cotic drugs or other narcotics, other than those 
medicines which are exclusively Ayurvedic, Unani, 
Sidha or H omeopathic, is classifiable under item 
14E ·of the Central Excise Tariff provided its uame 

js not spec ified in a monograph in a pharmacopoeia, 
formulary or other publications notified in this be­
half by Government'. International and eight other 
pharmacopoeia were notified in notification No . 
47 j63 dated 1-3-1963 for this purpose, but the 
D anish pharmacopoeia did not find a place therein. 

Two consignments of A nalgin DAB-7, ir::iported 
through a major Custom House in October 1982 and 
September 1983, were classified for purposes of 
additional duty under item 68 of the Central Excise 
Tariff in terms of the aforesaid notification and ex­
empted from payment of ~dditional duty (counter­
vailing duty) in terms of notifica tion No. 234/ 82 
dated 1 November 1982 treating them as not a pa­
tent an'd proprietary medicine, class ifiable l!nde r 
item 14E. The Indian pharmacopoeia mentioned the 
name of 'Aoalgin'. Hen~e the medicine 'Ana lgin of 
Indian pharmacopoeia' only will fall outside the pur·· 
view of item 14E. 1t wa<;, therefore, evident tha t 
Analgin of the D anbh pharmacopoeia i.e. Analgin 
DAB-7 In s to be trea ted as a paten't and 
prop rietary medicine fa lling within the purview of 
item 14E of the Central Excise Tariff particula rly in 
view of the fact that Danish pharmacopoeia has not 
been notified as one of the recognised pharmacopoeia 
for purposes of classi fication under item 14E o[ 
Central Excise Tariff. The incorrect c1assification 
resulted in non-levy of additional duty of Rs. 80,896. 

On this incorrect classification being pointed our 
in audit (August 1983/ August 1984) the Custom 
House did not: agree with Audit's view and pointed 
out that the analgin DAB-7 of the Danish pharma­
copoeia conformed to the ' Analgin' of the Indian 
Ph armacopoeia s tandard as per technical cpinion. 
The fact, however, rema ins that the product was 
declared and imported as Analgin DAB-7 conform-
ing to the Dan·ish ph<irmacopoeia standard and not 

as 'Analgin' as bas been mentioned iD the Indian 
pharmacopoeia. Therefore it was classifiable under 
14E of the Central Excise Tariff. 

The case was reported to the Ministry of Finance 
(August 1985). Their reply is awaited (January 
1986). 

SHORT LEVY DU E TO UNDERVALUATION 

l . I 5 Short levy due to application of incorrect rate 
of exchange 

As per proviso to Section 14(a) of Customs Act 
1962, the rate of exchange applicable to any impor­
t'ed goods is the rate in force on the date on whicn 
a bill of entry in respect of such goods is presented. 

( i) On a consignment of imported roller bear­
ing, the bi ll of entry was presented- on 27 February 
l 984. The correct rate of exchange applicable was 

Austrian shili ings 179.5 =Rs. JOO as agaimt the in­
correct rate of exchange of Austrian shilling 197.'i = 
Rs. 100 applied by the Custom House r; sulting in 
duty being levied short by R s. 4, I 1,138. 

On the mistake pointed out in audit (November 
1984) the Custom House accepted the objection and 
recovered the amount of Rs. 4,11 ,138. 

The Ministry of Finance confirmed the facts. 

(i i) On a con'signment of imported ferro nickel, 
the bill of entry was pre:;ented on 3 J anuary 1984. 
The correct rate of exchange applicable 'VCiS U.<> 
dolla1 s 9.450 = R . 100 as against the incorrect rate 
of U.S. dol:ars 9.710 = Rs. 100 appli<!d. by the Cus­
tom House resulting in short collection of duty cif 
Rs. 2,23,227. On the mistake being pointed out in 
audit in October 1984, the Custom House admitted 
the same (February 1985) . 

The Ministry o( Finance, while confi rming the facts, 
stated (September 1985) that as the demand was 
raised by the department after the period of six 
months, the impor ter declined to make payment. Thr. 
demand , being time barred, resulted in loss of re­
venue to Government. 

( iii) On• a consignment of 'P & H shovels' imported 
on 22 October· 1982, the Custom House applied the 
incorrect rate of U.S. dollars 10.365 = R s. 100 in­
stead of the correct rate of U.S. dollars 10.260 = 
R;;. 100. This resulted in duty being short levied by 
Rs. 1,82,216. 

On the mistake being pointed out in audit in June 
1984, the Custom House ~ccepted the mistake and 
recovered (July 1984) the amount short levied. 

The Ministry of Finance confirmed the facts. 

-
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(iv) Two consignments of dutiable goods valuing 
Rs. 13,55,256 were imported in September 1984 
through a majo.r Custom House. The bills of entry 
were presented on 19 September 1983. The assessable 
value of the goods was worked out by applying the 
incorrect rate of exchange of D .M. 25.48 for Rs. 100 
instead of the correct rate of exchange of D .M. 24.83 
for Rs. 100 prevalent on that date. 

On the mistake being pointed ou t by audit (Decem­
ber 1984) , the Custom House raised a demand for 
Rs. 29,094. The M inistry of Finance, while confi rm­
ing the facts, stated that the short levied amount had 
since been recovered. 

I . I 6 Short levy due to incorrect communication of 
rate of exchange 

Under Section 14 of the C ustoms Act 1962, the 
rate of exchange for conver ting the value of imports 
expressed in foreign currency. into Indian currency is 
the rate determined by Government or ascertained in 
such a manner as Government may direct. F or this 
purpose Government notify every quart.er or when­
ever necessary, the rate of ('.XChange in respect of 
all major currencies. 

Government notified the rate of exchange for con­
version of Pound Sterling into Indian R upee with 
effect from 1 October 1983 as .£. 6.5090 = Rs. 100 
through a notification dated 1 October 1983. A major 
Custom House issued a public notice based on an 
advance telegram from the Central Board of Excise 
and Customs on the same day, giv.ing, among other 
things, the rate of exchange of Po und Sterling as 
applicable from 1 Oc~ober 1983 as £ 6.55090 = 

Rs. 100. This resulted in application of incorrect rate 
of exchange in several cases and consequential shor t 
realisation of duty occurred in all sucli. cases. The 
mistake continued even after receipt of the relevant 
notification in the Custom House. 

The adoption of in~rrect rate of exchange was 
pointed out (March 1984) in audit in eleven ca~es 
and the Custom House was also req uested to review 
all the bills of entry and shipping bills presented during 
t.he period from 1 October J 983 to 31 December 1983 
for detecting all cases of incorrect application of the 
rate of exchange. 

The C ustom House accepted the objections in three 
cases involving short levy of d uty amounting to 
Rs. 27,399 and recovered a sum of Rs . 5,624 involv­
ed in two cases. R eport on the recovery in the third 
case and total short collection fou n1i out as a result 
of review of all bills of entry and shipping bills from 
1 October 1983 to 31 December 1983 is awaited 
(August 1985) . 
S/ 12 C&AG/85-3 

The Ministry of Finance confirmed the facts. 

1. l 7 Loss -0f revenue dl!e to m1dcrvaluation of goods 

( i) Tn a private customs bonded warehouse of a 
factory manufacturing aircraft i t was noticed (January 
J 984) that imp0rted goods were being taken deliveries 
from cargo office of a customs airport and warehoused 
without presentation of any bill of entry avowedly 
under sub-section ( 5) of Section 46 of the Customs 
Act 1962. Bu t this sub-section permits only substi­
tution of a bill of entry for home consumption by a 
bill of entry for warehousing only and vice versa. T he 
Act provides for presen ta tion of a statutory document 
called bill of entry either for warehousing or for home 
consumption . This requirement is not dispensable. 

T he value for imported goods was, however, 
determined with reference to the rate of exchange 
prevailing on the date of presentation of the bill of 
entry for ex bond clearance instead of on the dale •Jf 
presentation of into bond bill of entry. This resulted in 
undervaluation of goods a rising from lowering of the 
value of imported goods consequent on the upward 
revision in the exchange ra te of Indian currency vis-a­
vis foreign currency between the date of presentation 
of into b ond bill of entry and the date of ex-bond 
clearance for home consumption. T he incorrect 
practice resulted in duty being short levied by 
Rs. 21,564 during the period F ebruary 1983 to 
November 1983. The actual loss of revenue could not 
be worked out because the department has not been 
correctly following the legal provisions as stated above. 

On the incorrect p ractice being pointed out (March 
1984) in audit, the Collectorate stated (July 1984) 
that the departmental officers had been d irected to 
determine the value correctly and work out whether 
any loss of revenue had occurred due to fluctuation 
in exchange rates. R eport on recovery is awaited 
(Tuly 1985) . 

The Ministry of Finance confirmed the facts. 

( ii) E :-ection and c:immissioning charges, included 
in the foreign supplieis' invoices and forming part 
of the commerci ::il traiisactions of sale of goods im­
ported into Tndia, would normally form part of the 
a~sessable value of the imported goods determinable 
under· ~ection 14 of the Custo ms Act 1962. 

Erection and commissioning charges ( $ 5000) 
charged bv the supplier5 in their invoice, covering a 
" printirig pres" and spares" (CTF $ 3.30 lakhs ) im­
ported bv a private company were not included for 
the purpose of assessment to customs dutv on the 
SCtire that they were post-importat ion charoes. It was 
pointed out in audit (December 1983) that these 
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charges would form pa :t of assessable value for pur­
pose of <1sscssment of customs duty on the following 
grounds:-

Ci) these charges fo rm part of the cost of the 
rnachine to be erected; 

(ij ) a separate charge has been made in the 
:nvoice and the same is repatriated to the 
suppli ers with the permission of the RBI as 
a part of the contracted value. 

T he Custom H ouse had not accepted the· objection 
on the ground that tbe charges in question were in 
the nature of post-importation charges and hence their 
inclusion in the assessable value would not arise. 

The contention of the Custom H ouse is not accept­
able for the following reasons :-

(i) The need for remi ttance of an a.d hoc pre­
determined amount inv·olving foreign exchange wo uld 
not arise, if these . ex!Jenses were post-importation 
charges. These charges could have been made in 
Indian currency at the t ime of erectinn• of machinery 
in India in which case alone such charges could be 
treated as post-importation charges. 

(ii) In the Departmr.ntal Collectors Conference 
held in M arch J 982 it wa-; decided that the cost of 
dies, moulds, etc., wou1d form part of the imported 
goods m a11ufactured out of such moulds etc., though 
the mould<.: and dies were not imported along with 
the good~ . Sim ilarly t!Je charges in question would 
form part of the assessable value. 

Audit had come across another case where sepa­
ra te charges included in an invoice under the caption 
"'allowances on work and travel of staff" were not 
included in the assessdble value, leading to an under­
a~sessment of Rs. 33,107. T hough it was pointed out 
1n audit (June J 984 , !hat such charges would form 
part 0f thr, assessable value, C ustom House has no t 
::iccep ted the audit view, 

Under-assessment in the two cases mentioned above 
worked otit to Rs. 53. 744. 

T he Ministry of Fimmce stated (December 1985) 
tha t dete rmination of assessable value under Section 
14 of the C ustoms Act 1962 essentially involved the 
detern:ination of the j)' ice at which suc h goods were 
sold or offered for sa le for del ivery at the time and 
place of ;rnportation and in other words all costs 
~i:Jcurred . on the go?d.s iill i ts delivery at the place of 
:mportat10u were mcluded for assessment. Accord­
mg to the M inist ry, this excluded charges suc]1 as cost 
of bringing the goods from the port of delivery to 

the site aad subsequent expenses involved in erection 
and commissioning. Th~ M inistry added that merely 
becau~e :.he supplier of the goods u ndertook the erec­
tion wor1• and the payment for erection works made 
in fo reign excha nge did not ipso facto make it an 
element fnr inclusion in assessable value. T he Minis­
try therefore contended tha elemcnr of erection and 
i:omm iss1oning charges woulc! fall outside the scope of 
section 14 of the Customs Act 1962 and the analogy 
of cost of moulds and d'.es cited above was not apt. 

The M inistry's reply i<: not acceptable as the invoice 
in this case indicated the cost of erection and com­
missioning charges as part of the value of goods and 
the s<!me had been alJowed to be repatriated to the 

sup plier. 

Further the contract provided for inclusion of an 
estimated ad hoc charjjcs on account of erection and 

' commissioning and the supplier included the charges 
in the invuice at the t ime of importation, so the 
charges h.:1ve to be regarded as part of the value of 
the goc ds tendered for a&~essment and cannot be 
ignored ioi purpc,ses of valuation under Section 14 of 
the Cu!i torns Act 1962. The Ministry's reply \s silent 
on second part of objection rega rding allowances on 
work and 1 ravel of stat!. 

1.18 Short levy clue to non inclusion oi actual 2ir 
freight and insurance in the assessable value 

As per provisions of Section 14 of the Customs Act 
1962 and the Customs Valuation Rules 1963, the 
sale price of goods for oelivery at the time and place 
of importation must include freight, insurance and 
other incidental charges normally incurred in overseas 
trade practice by trade in general. Executive instruc­
tions were issued in 1964 to the effect that the value 
of articles imported by air should be calcula ted on 
the basis of the freight and other charges ordinarily 
paid when the articles are imported by sea. But 
executive instructions cannot override the requirement 
in the Act and the rules to the effect that freight in­
curred normally must be included in tne assessable 
value. 

While deciding the reVIs1on a pplications, Govern­
ment in their orders passed on 4 June 1981 and 12 
February 1982 held that Section 14 of the Customs 
Act 1962 did not warrant or author ise any substitu­
tion of the actual freight incurred in the ordinary 
course of trade by a notional freight ( such as sea 
freight) and that the actual air freight cliarges should 
be included in the assessable value in case of imports 
by air. 

(i) On ten consignments of goods imported by air, 
c.i.f. value was determined by . adding 20.125 per cent 

.. ~ 
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of f.o.b. value instead of the actual fre1ght and cost 
of insurance incurred in these cases. The mistake 
resulted in duty being realised short by Rs. 12.23 
lakhs in ten cases. 

The mistake was pointed out (June 1984) in audit. 

The Ministry of Finance stated (November 1985) 
that instructions had been in force since 1964 that 
freight charges incurred in the ordinary course of trade 
are to be considered for arriving at the assessable 
value in case of goods imported by air. This is neces­
sary to ensure uniformity of valuation. In case, how­
ever, the normal mode oJ transportation is by air, the 
air freight is being considered for arriving at the 
assessable value. It is true that Government had, in 
two revision applications decided in 1981 and 1982, 
held that the actual freight should be charged. How­
ever, the Appellate Tribunal has recently upheld the 
department's practice. 

The reply is significantly silent on the practice beiJ.1g 
contrary to the law under Customs Act and the need 
for amending either of them to agree with the other. 

(ii) ln respect o( consignment~ arriving by a ir at 
two major airports, ~ he practice was to ignore the 
actuals towards air freight and insurance and to 
adopt a notional sea freight (where available) or to 
limit the elements on freight and insurance to 20 
per cent 'of the f.o.b. value of the consignments. It 
was pointed out in audit in 16 cases (April 1984 to 
May 1985) that inclusion of 20 per cent of f.o.b. 
valu.e towards freight and insurance instead of actll11 

' air freight and insurance charges incurred was not 
rn consonance with the legal provisions mention­
ed above. The department, however, replied that 
the practice was based upon Board's orders issued 
in August 1964 and that it required no change. The 
non-inclusion of actual air freight and insurance in 
the value resulted in a loss 'of revenue of Rs. 5.09 

. lakhs in 16 cases. 

The Ministry of Finance stated (January 1986) 
that Section 14 of the Customs Act 1962 referred to 
value as the price at which the goods are ordinarily 
sold for delivery at the time and place of importation 
and the ordinary course of import of the goods under 
consideration into India is by sea. The Ministry 
added that, in the case of goods arriving at the same 
place of importation by s~a a nd air, it would be only 
logical to charge freight equal to that ordinarily paid 
and if sea freight was not available, 20 per cent of 
f.o.b. p rice was added on account of freight. The 
Minist ry, therefore, contended that it would not be 
correct to say that the existing practice -of adding ~e. a 

freight in case of goods imported by air did not have 

a legal bu-sis and that this practice did not require 
any modification. 

The Ministry's reply is not acceptable because the 
Jaw does not authorise or warrant the substitution of 
actual freight incurred by any notional freight and, 
therefore, it is not correct to say that the existing 
p~actice based on executive instructions has a legal 
basis. 

I .19 Ex-ccss remission of duty on shortage due to 
adoption of incorrect value 

Section 23 of the Customs .Act 1962 permits re­
.oussion of customs duty on any shortage noticed at 
any time before clearance for home consumption of 
imported goods. 

On a consignment of spares imported and cleared 
from bonded warehouse, remission of duty was 
allowed on the -;hortage of 4 imported roller bear­
ings. While computing the amount of remission, 
the value of the bearings was adopted on the basis 
of the invoiced Lotal prices ($ 8921.28) of the im­
ported goods instead of the unit price ($ 351.36) 
of the bearings. This resulted in the calculation of 
remission on excess. C.LF. value of $ 8569.92 eqm­
valem to Rs. 95,630 and led to consequential excess 
~em ission of duty of Rs. 1.64 lakhs. 

On the excess remission -being pointed out (April 
1984) in audit the department accepted the objec­
tion (June 1985) . Report on recovery was awaited 
(June 1985). Tl)e mistake also escaped the notice 
of Internal Audit Department. 

The Ministry ,)f Fi~ance, while confirming the 
facts, stated that a request for voluntary payment of 
Rs. 1,64,496 being the excess remission of dtity, had 
been made to the _importer. 

1.20 Short lt:VY due to non-inclusion of 'discount in 
kind' in the assessable v·alue 

As per the executive instructions issued by the 
Central Board 9f Excise and Customs full duty 
should be charged on any extra quantity allowed as 
frade discount in kind, while assessing go~ds under 
Section 14(1) of the Customs Act 196'.L. 

It was noticed from the invoices attached to two 
ex-bond bills of entry filed by a Public Sector Under­
taking in October and November 1982 for the clear­
ance of colour T.V. kits from a warehouse that 
spare parts to the extent of 92 colour T. V. kits were 
supplied free of charge. As the value of the kits 
supplied free of charge was not included m tbe 
assessable value, the Custom House was asked (April 
l 983) by Audit to recover tbe differenti'!l duty of 

Rs. 87,084 on the value of the ki ts supplied free of 
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charge. T he Cu:;tom Hottse admitted the objection 
(Janua ry 1985) . 

In respect of another clearance made in October 
l 962. spare pa rts to the extent of 1.5 pper cent ~pares 
included free of c harge were not assessed to duty. 
Audit pointed out ( l\lhu ch 1983) a short collec..t10n 
of duty of R s. 30,25U. 

Thi! rcpoprt of recovery of Rs. 87.084 in the fr~r­
mer case and the reply in th1c; latter case were await­
ed Irom the Custom House (July 1935). 

T he Ministry oE finance confirmecl the facts re­
garding non-levy of du ty on 92 colour Te;l~vision 

kits. They added (December 1985) that regardmg the 
supply of spare parts to the extent of 1.5 per cent 
of the C .I.F . price of the consignment the importers 
had contended that spare parts were supplied towards 
warranty replacement and the invoice price for T . V. 
kits included co t of spares. The Ministry of F in­
ance [urd1cr stated that this aspect was being 
examined . 

J. 21 S tori levy clue to incorrect calculation of value 
o~ packing material 

T he value of goods for purpose of levy of Cus­
toms duty i~ determined under the rrovi!>ions of 
Section 14 of the Customs Act 1962 and the rules 
framed thereunder. Government, however, e>.empt­
ed duty payable on the value of packages or con­
tainers under a notification dated 2 August 1976 
subject to certain conditions. 

A unit imported wood pulp and warehoused it in 
a public wareho use. A t the time of clearance of 
goods from the warehnuse, the assessable value was 
worked out after deducting from gros~ price qJ im­
ported goods, the value of packing material calculat­
ed on the basis of its proportionate weight with re­
ference to the total weight of the consignment. In 
respect of two consignments it was noticed that. the 
value of packing material had been mentioned by 
the exfiorters separa tely and that it was much lower 
than the value calculated on proportionate bas1.,. 
Deduction of this inflated proportionate value of 
packing instead of 1 he actual value of packing as 
indicated by the cxporLcf from the asSC5S?ble value 
of goods resulted in duty being short levied by 
Rs. 22,090. 

The shor t levy was pointeJ out in audi~ in March 
l 9t.;5. The department stated (November 1985) that 
11eccss:.i1 y action for rl:!covery of the duty short levied 
had been ini lia t.;d . 

The case was reported to the Ministry of Finance 
in Sep tember 1985; their reply is awaited (J;inuary 
1986). 

J .22 Undervaluation of waste arising in manufacture 
in bond 

Section 65(2) of the Customs Act 1962 provides 
for recovery of duty on waste or refuse '!~ising dur­
ing the process of manufacture under b~11<l . in a 
warehouse, when d eared for horn~ .consumpt10n as 
1f it had been imported into India in that form. 

111 a major Cust:Jm House, 1~00 tonnes on steel 
scrap, ansmg ?Ut of imported sieel !terns .durin~ 
manufactunng opcra.t ious under bond 1ll a 51J1pyaro, 
were assessed to duty in St:ptember 1984. The 
assessable value of the scrap was determined, ill 
accordance with the guiJc Jines contained in a stand­
rng order issued by the Collector in August 1983. 
lb1s order laid down that t.he market value ga~hered 
tiom such publications as Bombay Bulletin for the 
rclt..vant p~riod, should be adopted as the basis for 
working backward to arrive at the as5essable value. 
While doing so regard ~hould be bad to the (:Ondi­
tion of scrap at th~ tim~ of clearance. Acc9rdingly 
the market value was taken as R s. 2,900 per tonne 
being the price of re-rollabk scrap as per Bombay 
Bulictln for September 1984. The assessable VCJ!ue 
was wmked out at R s. 1,000 per tonne by deduct­
ing 1 O p er cent towards profit margin, 5 _per cent 
towards freight from Bombay to the place of origin 
of the scrap and the appropriate rates of cu~toms 
duties from the Bombay price. 

The assessment was objected in audit on the 
ground that the deduction towards freigh1 charges 
was not justified. Under Section 14 of th«? Customs 
Act the assessable value should be the price at 
which such or like goods are sold at the pla~e of 
nnportation. The price published in the B ombay 
Bulletin could be adopted in this case instead of the 
local market price (which included assessable value, 
duty and profit margin), as the latter was not easily 
ascerta inable. 

The loss of reven ue due to erroneous deduction 
towards freight amounted to R~. 69,600 on 1200 

. tonnes of scrap cleared in 1984-85. 

The case was reported to the Ministry of Finance 
in October 1985; their reply is awaited (January 
1986). 

SHORT LEVY DUE TO MISCLASSIFICATION 

1. 23 Machines, Mechanical appliances and other 
equipment 

( i) A ir filters, oil or fuel fi lters for internal com­
bustion piston engines and their parts are subje<.:t 

-

--



-

.. 
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lo basic cus toms d ual at 100 per cent ad valorem 
under sub-heading (2) of heading 84.1 8 of Customs 
Tariff Act 1975, 1.Jther filters and their parts attract 
basic customs duty at 40 per cent ad valorerr: under 
sub-heading (1) of heading 84.1 8 ibid. 

On four consignmen ts of goods describf'd as 
"Micro top ln·ser ls · etc., which are parts of air 
.filters and fuel filters for internal combustion engines, 
imported from December 1983 to Februa~y 1~84, 

through a ·major port basic customs duty was levied 
at 40 per cen t ad valorem under heading 84.18 (l) 
of Customs Tariff Act 197.5 with auxiliary duty at 
2LO per cent ad valo,rem pl~s additional du ty at 10 
per cent ad vatorem under item 68 of Centra l E x­
cise Tariff. Heading 84.18(2) of Custqms Tariff. 
Act 1975 is specific for air ftlters and oil or (uel 
filters and hence parts of these filters are classilia ble 
under the same heading. Tbe m1sclass1bcat10ns re­
sulted in duty being short levied by R s. 25,731. 

On the incorrect classification being pointed out 
in audit ( August 1984 and September 1984), the 
Custom House admitted the objection (March 1985 
and June 1985). 

The Ministry qf Finance, while confmning tlle 
facts, stated (Occober 1985) that a request for 
voluntary p ayment bad since been made to the 
importers. 

(ii) On a con•signment of 'Diesel Engine compo­
nents' (Iron casting) , valuing Rs. 2,90,922, imported 
in April 1984 through a major Custom House, 
countervailing duty wa~ levied under item 2:5(16) 
(i) of Central Ex.;ise Tarift at Rs. 70 per tonne as 
castings of iron. T he inspection report as also the 
bill of entry amplified tbe description of goods as 
'Iron Castings' which had acquired the characteris­
tics of finished producr>. A ccord ing to the invoice 
the imported components bore the part numbers 
assigned by the manufacturer. As the 1.wods had 
acquired the characteristics of machinery ;arts, they 
were correctly classifiable under item 68 of Central 
E xcise Tariff and countervailing duty was leviable 
at 10 per cent ad volorem. The misclassificatior. 
resulted in duty being levied short by Rs. 69,4 14. 

The incorrect d assilk ,ltion was pointed out in 
audit (January 1985) . The Custom House did not 
accept _ the objection stating that the classification of 
a product under Central Excise Tariff does not de­
Pt:nd on its classification under C ustoms T ariff and 
rules for interpretation of Customs Tariff can not be 
n~ade applicable while interpretin_g the Central Ex­
cise T ariff. The cont'!nti0n of the Custom House 

is riot correct as the Classification for levy 9f Central 
ExciS-e duty is also to b(; decided depe nding upon the 
trade parlance and the commercial use to which the 
goods are put. 

The case was reported to the Miuistry of Financ~ 
in September 19 85; their reply is awaited (January 
1986) . 

1.24 Electronic goo<l~ 

( i) Computers ( including centra l processing uni ts 
and peripheral devices) all sorts, on import, arc 
chui gea ble, inter alia, to add itional d uty cquiv<i lent 
to excise duty under item 33DD of Central E xcise 
Tariff. 

On a consignment of 'Disc Pack' imported by a 
Government of Ind ia Underta king in March 1980, 
thrnLrgh a major C ustJ m House, addi tional duty was 
levied under item 68 of Central Excise T ariff ibid. 
According to a techn ical dictionary ·on computers, the 
imported goods con formed to th:! definition of peri­
pheral devices and the goods were therefore correctly 
assessable to _additional duty at 25 per cent ad valoren-. 
under item 33DD of Central Excise T ar iff. 

T his was pointed out in a udit (November 1983/ 
June 1984) . In repiy, the Custom H ouse stated 
tha t, like a gramophone record, the (magnetic) disc 
being a data media by itself bad no independent 
function and uole.>s it was loaded in to the disc drive 
unit, it could not be treated as peripheral device of 
computer covered by item 33DD of Cen tral Excise 
T ariff. 

T he department's· stand 1s not accep table for the 
following reasons : ·-

( l ) Scope of tra iff item 33DD of Cen!ral 
Excise Tariff is not r es tricted t <? p-:rip·he­
rals ha ving independent functions. 

(2) the disc does perform the fu nctions of re­
ceiving, storing and transmitting informa­
tion. 

(3 ) Technical D ictionary on computers indi­
cates magneli (; disc as a computer periphe­
ral unit. 

Incorrect classification resulted in shor t levy of 
additional duty of Rs. 1<1,726. . 

The case was repo1ted to the M inis try of Finance 
in July 1985; th eir reply is awaiteu (January 1986) . 

(ii) On a consignment of computer peripherals 
imported in October 1984 through a major Custom 
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House basic customs duty was levied at 100 per cent 
ad vatorem under heading 85.1 8/ 27 (l) of Customs 
Tariff Act 1975. Countenaili ng duty was, how­
ever, levied at 1 O per cent ad valorem under ta riff 
item 68 of Central Excise Tariff instead of at 15 
per cent ad valorem under item 33DD of Tariff 
ibid. The resul ted 111 du ty being collected short by 
R s. 95,608. 

The mistake was pointed out in aud it in 
1985 ; reply of the department is await..-:d 
1985). 

April 
(June 

T he case was reported to the Ministry of Finance 
in August · 1985 ; their reply is awaited (January 
1986). 

.l .25 Vehicles, Aircraft, earth movi:ng equipment and 
their parts 

.Ci) In terms of the legal notes 2(a) and 2Cb ) of 
Section XVU of the Customs T ariff Act 1975, iden­
tifiable parts of tr ansport vehicles covered under 
chapters 86 to 89 are to be classified as parts c>f 
m achiner y or electrical equipment on merits. 

A consignment of spare parts viz., Rot~1ry Swit­
es and Air Brake Valve for an Electric Locomotive 
(110 Volts D.C.) imported in September 1983 
th rough a m ajor port, was classified under heading 
86.09 of Customs Tariff Act 1975 11s parts of Rail­
way Locomotives :md basic custom s d uty was levied 
at 40 per cent ad valorem with auxiliary duty at :n 
per cent ad valorem . In terms of the aforesaid 
legal notes, the goods are classifiable under chapters 
8 4 and 85 and were ass~ssable to customs du ty at 
60 per cent ad valorem with auxiliary Juty at 35 
per cent ad V'(.. /Orem. Th is resulted in short levy of 

- duty of R s. 29,401. 

On this bei!1g pointed out in audit ( March 1984 ) 
the Custom House acc:!pted the nbjection. Report 
on receovery is awaited. 

The Ministry of F inance confirmed the facts. 

(ii) Three consignments of "wheels for locomotive 
wagon- semi-finished", valuing Rs. 57,05,635, were 
imported through a major port in December 1981. 
They were correctly clas:;ified for basic custp ms duty 
under heading 86.09 eif C ustoms T ar iff Act 1975. 
However, countervailing du ty wa$ levied at R~ . 165. 
per tonne under item 26AA o f Central E ::i.:i<:: 
Tariff. 

As the goods were semi- finished, !hey r~ ~J L i1 ed 
machining before u~e. They, the refore, a t tracied 
coun tervailing duty at 8 per cent ad vqtorem under 

item 68 of Central Excise Tariff. Incorrect classi­
fica tion of goods under 26AA ibid resulted in' duty 
being short levied by R s. 5,81,826. 

On the misclas-.;ification being pointed out in audil 
(June 1982), the Custom House admitted the ob­
jection and requested the importer for voluntary · 
payment of Rs. 5,81 ,826 (March 1985). Report on 
recovery is awai ted. 

T he Ministry of Finance stated (February 1986) 
that the maner had been taken up in a special leave 
petition before the Supreme Court and its verdict was 
awai ted . 

(iii) In terms ·:>f Pote 2(e) of Sectional Notes tu 

Section XVII of the Ci:.stoms Tariff Act 1975, parts 
of vehicles in the nature of transmission parts of en­
gines and motors would fall under heading 84 .63 and 
other transmission parts would be classifiable as --.. 
parts of the vehicle to which they relate. 

On a consignment of 'axle housing' and 'gear 
housing' imported as parts of dumper by a 1Public 
Sector undertaking m August 1983, th rough a :najor 
Custom House, basic customs d i;ty was levied at 60 
per cent ad valorem plus auxiliary duty at ·35 per 
cent ad valorem under heading 84.63 ( 1) of C ustoms 
T ariff A ct 1975. 

'Axle Housing ' and 'Gear Housing' were correctly 
classifiable un<;Jer heading 87.04/06(1) of · Customs 
Tariff Act 1975 and were assessable to basic customs 
duty at 100 per cent plus 35 per cent ad wilorern, 
as the same were not parts of an engine and motor 
in which case alone they would have been classifi ­
able under heading 84.63 of Customs Tariff Act 
1975 on the basis of the exception to the aforesaid 
sectional note. This resulted in duty being short 
levied by Rs. 54,475. 

On the incorrect classification being pointed out 
in audit (March 1984), th·3 Customs H ouse admitted 
the objection (April 1985). R eport on recovery is 
awaited. 

T he Ministry ot F inance confirmed the facts. 

(iv) In a major Custom House, goods described 
as "Lens-motor vehicle parts (automobile head 
light covers)" impo~ted in June and August 1983, 
were classified for basic customs duty under heading 
70.01 / 16 of Cus toms T ariff Act 1975 and a ~sessed 
lo duty at 100 per ce nt ad va!Orem with auxiliary 
duty nt 35 per cent ad valorcm and addit ional du ty 
under item 68 of Central Excise T ariff at 1 O per 
cent ad valorem. 
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-
lt was pointed out in a udit (December 1983 and 

February 1984) that as per a tar iff advice issued in 
January 1982 a utomobile head ligh t covers in twn 
cases were correctly a5sessa!Jle to additional duty 
under item 23A (4) of Cen tral Excise Tariff a t 35 
per cent with special excise duty at 5 per cen t there­
of. The incorrect classification in these t\l!O cases 
resulted in duty being levied short by R s. 1,64,008 . 

Though the Custorr.s House admitted the objec­
tion (March and M ay 1984) , the resul ts of the re­
view of inco rrect assessments made in other cases 
fro m January 1982 as suggested by Audit were 
awaited. The tot1l duty involved in respect of two 
ot her cases pointed out in audit and five instances 
detected by the Internal Audit subsequently, amount­
ed to R s. 5 .38 lakhs. R eport on recoYery of the 
total short collection of duty of R s. 7.02 lakhs is 

..-- awaited (August 1985) . 

t 

-

The Ministry of ·F inance confirmed the facts a nd 
sta ted (January 1986) that in respect of the other 
cases cited in the audit paragraph , action had been 
in itiated to recover the amou11t short levied . 

(v) In a private customs bonded warehouse of a 
unit manufacturing aircraft it was noticed (J anuary 
1984) in audit that counter vailing duty on wa re 
housed goods viz., aircraft parts a nd o ther materials 
in a number of case, had been levied under item 
68 of Central Ex~ise T ariff though these were ap­
propriately classifiable on mer its under various items 
11 /\ , 15A, 16A , 27 , 30 , 32, 33B, 33D, 34A, 51 A, 
52 and 61 of the Central Excise Tariff. The in­
correct classificati;,n resulted in duty being short­
Jevied by Rs. 33.613 from January 1983 to November 
1983 alone. 

The mis take was pointed out in audi t in March 
1984. 

Th e Ministry ot Finance, wh ile confi rming the 
facts stated (December 1985) that the short levied 
amount had since been recovered. 

1.26 Iron and steel prducts 

(i ) According to Doard's order dated 23 Septt111-
ber 1975, an a rticle in forged form 9r casting in 
crude form , if it is machined, polished etc. so as to 
convert it into an identifi able machine part , the 
machine part so formed will fall under item 68 of 
Central Excise Tariff. Also in terms of another 
o rder dated 27 June I 9& 1 issued by tl1e Board if 
such products have been subjected only to the pto­
·cess of casting, the'ie would b e covered hy item 
25 or 26AA of Central Excise Tariff. Tf any other 

p rocess other tha n casting has been employed in 
such products , they would appropriately be cover•:d 

unQer item 68 ibid. 

A consignment of forged, rolled alloy steel r ings 
for gear boxes cleared from warehouse in April 1980, 
was assessed to addi t ional duty a t R s. 165 per tonne 
under item 26AA of Central Excise T ariff read with 
a notificat ion of 18 June J 977 . It was po inted out 
in audit (June 1981) that the subject goods being 
machine forged ar ticles, would at tract addi ticnal 
duty at 8 per cent ad valorem u nder ite m 68 or 
Central Excise T ariff. 

The Custom House in its reply, stated inter alia 
that although the subject goods had undergone roogh 
machining yet they remained under ' ro ;Ied section' 
within the meaning and scope of item 26AA of 
Central Excise Tari.ff becaus~ they would have to 
undergo further machining before actual use. It ts, 
however, pointed out that since the goods had 
undergone a degree of m achining after casting and 
are identifi able machine parts of gear b oxes they 
would appropria tely be assessable tc addit ional duty 
at 8 per cen t ad volorem under item 68 of Ct:ntral 
E xcise T ari.ff instead oE at R s. 165 per tonne under 
item 26AA ibid. 

T he total shor t levy in this case and four ether 
similar cases amounted to R s .. 37 ,083. 

T he case was reported to the Ministry qf Finance 
in September 1985 ; their reply is awai ted (Ja1"i'uary 
1986). 

(ii) A s per i tem (xviii ) in explanation to item 
25 of Central E xc ise Tariff, 'sheet' means a hot or 
cold rolled fla t product, rolled fo rectangular section 
of thickness below 5 millimetre5 and supplied in 
st ra ight lengths, the width of which is at Jenst 
hundred t imes the th ickness and the edges are either 
mill, t rimmed or 5heered o r flame cut and includes 
corrugated steel. 

On two consignments of "al~oy steel sheet cir­
cles" counterva iling du ty was levied at the conces­
sional r ate of R s. 650 per tonne plus 10 per cen t 
thereof t reating it a 5 'sheets' in terms of an exemp­
tion notification dated 1 August 1983 issued under 
item 25 ( l 3) of C entral E xcise T ariff. The prorlucts 
in question, descr~bed els steel !:heet circles, were 
circula r in shape nnd hence could no t be trea ted as 
rect_angular in shape. T hese were, therefore. no t 
covered by any of the sub-items under item 25 of 
Central Excise T nriff and were correctly assessa!:>le 
to countervailing duty at 10 per cent ad vclorPm 
under item 68 ibid . T he misclassification resulted 
in du ty being le vied short by R s. 42,876. 
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T he incorrect d a-;sifica tion was pointed out in 
audit in April 1985. 

The Ministry of Finance confirmed the facts. 

] .27 Other Goods 

(i) On consignments of Dodecyl Benzene impor­
ted from April 1982 to April 1983 through a major 
Custom H ouse and cleared from bonded warehouse 
from December 1982 to August 1983, customs duty 
was levied under heading 38.01/ 19( 1) of Customs 

Tariff Act 1975. The countervailing duty was, how-
enr, levied at Rs. 450 per kilolitre without mention­
ing the tariff item under which the goods would faH. 

Dodecyl benzene• is a detergent alkylate and an 
organic chemical used in the manufacture of deter­
gents and is, therefore, correctly classifiable under 
item 68 of Central Excise Tarllf for the purpose of 
countervailing duty. Non-levy of countervailing duty 
under item 68 ibid resulted in duty being levied short 
by R s. 2.45 Jakhs. 

The mistake was pointed out in audit in April 
1984; reply from the Custom House is awaited . 

The case was reported to the Ministry of Finance 
in August 1985; their reply is awai ted (January 
1986) . 

(ii) Tungsten Carbide plate.>, sticks and the like 
for tool ti ps are classifiable under heading 82.07 of 
Customs Tariff Act 1975 and addi tional duty is le­
viable under item 62 of Central Excise Tariff. 

'Micro grain carbide flats' (tungsten carbide 95 
per cent), imported through a major Custom House 
in November 198 1, were assessed to customs duty 
under heading 81.01/4 (1) at 60 per cent p lus '.:.O 
per cent. However, additional duty wa~ not levied 
taking it as classi fia ble under tariff item 68 ;ind 
invoking a notifica tion issued in March 1979. 

Audit pointed out that since heading 82.07 specifi­
cally covers tool tips as also plates, sticks and the 
like for tool tips, the correct classification should be 
under that heading and additional duty should be 
levied at 20 per cent ad vnlorem plus 5 per cent 
special excise duty thereof under item 62 of Ce ntral 
Excise Tariff. 

The Custom House recoyered the short levied 
amount of R s. 80,045 (July 1984). 

The Min istry of Finance confirmed the facts. 

(iii) Soederberg electrode paste made of calcined 
anthracite and coaltar pitch is classifiable under hea­
ding 38.19 of C.C.C.N. in terms of its explanatorv 
notes. Under the Customs Tari ff Act 1975, goods 

accon.ling fall under sub-heading (I) of 
38.01/ 19 carrying a rate of basic custom 
70 per cent ad valorem. 

heading 
duty rif 

Three consignments of soederberg electode paste. 'J/. 

imported by a firm between April 1984 and July 1984 
through a major port, were assessed to basic customs 
duty at 40 per cen t ad valorem as carbt)n elrctrodes 
under head ing 85.18/27 (6) of the Custom Tariff Act 
1975. 

Two more consignments of soedcrberg electrode 
paste imported by the same tirrr-. in November 1982 

· and February 1983 through the same port were sto­
re.ct in the importer's private bonded warehouse and 
were also classified as carbon elect rodes under 
heading 85. J 8/27 ( 6) at the tin1e of warehousing.. 

Audit pointed out (December 1984 and March 
1985) that the goods were classified incorrectly in 
the light of the aforesaid explanatory note pf C.C.C.N.--... 
and that the misclassification resulted in duty being ~ 
levied short by R s. 15.50 lakhs in respect of the im-
ports made in April 1984, May 1984 and July 1984. 
The Custom House was also requested to real ise the 
differential duty in respect of import by 100 per cent 
export oriented unit cleared before 19 March 1984 
(clearances on or after 19 March 1984 were exemp-
ted from the whole of duty under a notification issued 
in 1981 and amended in March 1984). 

T he Custom House justified the assessment (June 
l 985) on the following grounds : 

(1) 

(2) 

The goods, though described as paste, has 
not been supplied in paste form but in so­
lid cylindrical form ready for use as 
electrodes. 

The goods have been manufactured to spec:­
fications/dimensions and are directly ~·har- ~ 
ged in the electrode holders of arc furna-
ces without changing their size and shape 
and hence are more specifically covered 
under heading 85.18/27(6). 

(3) Headin•g 38.19 'of C.C.C.N. has lost its 
identity with sub-heading 38.01/19(1) of 
Customs Tariff Act 1975 and in the absence 
of a specific mention of the product in chap­
ter 38 ibid, classification thereof under that 
chapter would not be proper. 

T he contentions of the Custom House arc not ten­
able fo r the following reasons : 

(1) 
..+, 

Explanatory note under heading 38.19 of 
C.C.C.N. takes into account both the facts 
(namely th at the good$ are supplied in solid 
form and tha t the paste is used as such 
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to fo rm as end less electrode) w hile deciding 
the classification under head ing 3 8 .19. 

(2) The impor ted paste is a paste for electrode 
and not electrode itself. According to the 
technical books the ekctrodes paste in rolls 
is charged into e lec tric arc furnaces. The 
bottom portion of the electrode paste gets 
baked at 1000° C and OO'ly this baked por­
tion of the e lectrode paste (with its resis­
tance considerably red:.iced ) fun ctions as 
a n electrode. 

( 3) T he scope of the merged headings of Cus­
toms T a riff Act 1975 is the same as that 
of the individual head ings o f C.C.C.N. 
Since the imported item is specifica lly men­
tio ned in head ing 38. l 9 of C.C.C.N. it is 
clas~ifiablc under heading 38.0 I / 19 ( I) or 
Custo ms T ariff Act 1975. 

The c l.1sto m H ouse stated that demands had been 
raised in these cases. 

T he case was reported to the M ini.;try of Finance 
in September 1985; their reply is awaited (January 
J 9 86). 

( iv) ( a) R ubber tyres and tubes fo r vehicles o r 
eq uipment designed for use o ff the road are classifi­
able under item 1.6 1( 1) of Central Excise Tariff and 
liable to countervail ing duty a t 60 per cent Gd vnfc­
rem plus I 0 pe,r cent thereof. 

O n a consignment of tyres and tubes for the main­
tenance qf plant and mach inery imported in June 
1983, countervailing duty was levied at 1 O per cen t 
ad l'a/orem under item 68 of Central E xcise Tnriff, 
instead o f at 60 per cent ad valorem plus I 0 per 
cent thereof under item 16 I ( 1) ibid. Th is result ed 
in duty being levied sh.art by Rs. 33 ,648 . 

T his mistake was pointed o ut in audit ( Augu'it 
1984) ; reply of the department is awaited (June 
1985) . 

T he Ministry of Finance, w hile confirming the fact ~. 
stated that the amount short levied hncl since been 
recovered. 

( b) O n two consignments of "Yokohamn brand 
tyres/tubes mennt for vehicles designed for use \' If 
the road " imported in September 1984, countervail­
ing d uty was levied al 50 per cent ad \'Glorem plus 
10 per cent thereof under item 16 Ill of Cen tral 
Excise Ta riff in te rms of notificatio n dated I October 
1983. 
S/12 C&AG / 85-4 

It was poin ted out in audit (July 1985) tbat the 
provisions of the aforesaid notification were effective 
upto 29 F ebruary 1984 o nly and were no t continued 
thereafter. T he rate of countervailing duty that wo uld 
be applicable ~vas 60 per cent ad valore111 plus I 0 p!! r 
cent thereof. T he misclassificatio n resulted in duty 

heing levied sho rt by Rs. 88,774. 

The M inistry of Finance sta ted (December 1985 ) 
that two co nsignments of tyres and tubes were cleared 
under Bill of E ntry Cash No. 80 of 1-1 2-84 and C. 
No 62 of 30-11-84 after paying countervailing d uly 
at SS per cent ad valorem . T he M inist ry however 
contended that the Tn terrtal Audit Department o f 
Bombay Custom H ouse had raised an objectio n in 
regard to the ra te of countervailing d uty levied on the 
goods covered by Bill of Entry C. No. 62/30-1 1-84 
and therefore this Bill of Ent ry wns not pa~sed :n 
Inte rnal Audit Depart ment . 

In respect of the other Bill of E ntry C . No. 80 of 
1-12-84. the Minist ry confirmed the facts and sta ted 
a11d that efforts were being n1ade t9 recover the short 

. levied amoun't o f R s. 46,042.92. 

T he fact remai ns tha t in respect of the Bill of E ntry 
C No. 62 dated 20 November 1984 n'O Tnternal Audit 
ol~jcc tion was raised . Even the demand for less charge 
or Rs. 42 ,73 1.32 was raised only on 1 Augu<;t 1985 
o n t eceipt o f sta tu to ry audit objections. 

( v) As per a classi fication issued in September 
I 975 the connecting rod forgings being identifi abJc 
pa rts of internal combustio n engines, a re classifiable 
under item 68 of Central Excise T ari ff. It, therefore. 
follows t hat on their import countervailing duty was 
to be levied u nder item 68 ibid . 

On six consignments of co nnecting rod forgings 
imported during the period M arch 1983 to Decem ­
ber 1983 by a Public Sector Undertaking, counter­
vailing d uty was levied u nder item 26AA/25 in5.tead 
of item 68 of Central E xcise Tariff. T he misclassi­
ficatio ns resulted in duty being short levied by 

Rs. 37.425. 

On the mistake being pointed o ut in aud it (Jan­
uary 1985 ) , the department r aised a demand for rea­
lisat ion of the d u ty sho rt levied . R eport on reco verv 
is awaited (June 1985) . 

T he Ministry of Finance stated (F ebruary 1986 ) 
that the issue of assessment of forgings had been taken 
befo re the Supreme Court and that the fin al decision 
cif the co urt was awaited. 
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(vi) A consignment of spare parts viz., ' tup with 
plug' fo r MPM hammer I 6000B ( Die forging ham­
mer) w;.:-:; imported in April 1983. The Custom 
House assessed the goods ndcr heading 84 .45/ 48 of 
C ustoms Tariff Act 1975 and for additional duty 
under item 68 of Central Excise Tariff by trea ting 
it as a spa re part of the machine tool. 

Au~it pointed out (February 1984 and Apri l 

1985) that when the machine tool was operated by 
steam or air, the function of the tup was to give 
multi-blows/ strokes on the metal for forging etc. The 
imported material would do the function of a tool 
when fitted into the machine tool and hence merited 
assessment fo~ additional duty under item 51 A(iii) 
of Central Excise Tariff viz., " tools designl!d to be 
fi tted in'lo machine tools" attracting duty at' 15 per 
cent ad valore111 plus 5. per cent special excise duty 
thereof The incorrect classification resulted i:1 duty 
being short levied by 40,709. 

On the miscl assifica tion being pointed out, the de­
partment stated (May 1985) that th e im ported ma t­
erial being part of machine tool, was treated as a 
spa re part and assessed under the res idual entry of 
the Central Excise T ariff. 

The T ribunal has held the view in the case of 
blanking punches, that these are classifiable under 

item 5J A(iii) as tools for machine tools even if they 
have no independent function vide its decision in 
General Machine Shop, Madras Vs. Collector of Cen­
tral Excise Madras. The tariff item only sti pulates 
that tools should be designed to be fitted into a 
machine tool and that parts which perform toolin,e. 
fun ction do not cease to be tools merely because tlt'ey 
a re used as replacement parts, in addi tion to their use 
in original assembly. Since the subject goods are 
designed for being fitted ultimately into a machine 
tool and do the fun ctional work of a tool they will 
be covered under item 51A(iii) . 

The Ministry of F inan ce stated that Tur w;th plug 
wi th thick rod and piston were one unit which was an 
integral p art of hammer. The M injstry added that the 
shape of an article was imparted by the die which was 
held by the T'1p along with the o ther die placed at 
the bottom of the die holder. The Ministry <: rgued 
that unlike the blanking punches which ac tually cut 
the blanks, the tup d id not impart shape to the article 
lo be forged. The Ministry therefore fel t that 'T up 
wih plug' was not a tool designed to be fill c:d on a 
machine: tool. 

The . reply of the Ministry is not specific with 
refercn·ce to the specific function of tup ill the form of 
tool (forging ham mer) because the tup gives blows/ 

s trike!> with the die on the metal. H'.'uce the imported 
tup alter .being fitted int'v the mad1in•.; tool via die, can 
he said to perform tooling function and it does not 
c: .:a~c lo be part of machine tool. 

1 CORRECT GRAN~r OF EXEMPTION 

J .28 Incorrect application of ad hoc exemptio11 onlcr 

Section 25 (2) of the Customs Act 1962 empowers 
Government to issue special orders in each case ex­
empting goods from payment of duty under circum­
stances ofan exceptional nature to be stated in such 

o rder. 

By issue of orders in August 1982 and September 
1 ~82, under the aforesaid section Government pa r­
tially exempted imported cars with standa rd accesso­
ries required for disabled persons from the Customs 
duty 1eviable under heading 87.02(2) of Customs 
Tariff Act, 1975, as was in excess of 50 per ,·e nt ad 
r(l /ore111 . The auxiliary and countervailing dut ies 
were also completely exempted . 

In n major Custom House, consignments or ·'To­
yota Corolla 1300 CC" and " ISUZU Gemini 1827CC'' 
with standard accessories were imported durina 
March - and April 1983 respectively. The bills of 
entry were passed under the said ad hoc exemption 

orders. 

Au xil iary duly is imposed by Finance Act every 
year and is current for one year only. As F inanr.4'! 
Act J 982 was quoted in the ad hoc exemption orders 
for the grall't of exemption from auxiliary d•:Jty, it 
was pointed OIJt in audit (November 1983 and Jan­
uary 1984) that the ·aforesaid imports would not 
be exempted from auxiliary duty under those orders: ' 
Loss of revenue on account of non-recovery of au xi­
liary duty in those two cases worked out to R s. 26,228. 

The C ustom House raised a demand in Fehruary 
l 985 for Rs. 26,228. Report on recovery is nwaited 
()uly 1985). 

The Ministry of Finance confirmed the fact s. 

J.29 Chemicals 

A s per a notification dated 1 November 1 Y!S2 as 
amended on 30 June 1983 , all buik drugs and medi­
cine not elsewhere specified are exempt from excise 
duty under item 68 of Central Excise T ariff. Accor­
ding to the explanation to the notification, the term 
" bulk drugs" means any chemical or bio logical or 
plant product conforming to pharmacopoeia! standard. 
use<;f for the diagnosis, treatment, mitigation or pre­
vention of disease in human beings or animals and 

used as such as an ingredient in any formulation . 

A consignment of 120 litres of "Re~1e rC'n Solu­
tion" . imported in M arch 1983, th rou ~h a 111:.1jl1 r 

• 

---
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Custom House was warehoused under bond and later 
on cleared on payment of duty. On two ex-bond 
clearances of 40 litres each of the goods made in 

. December 1983 countervailing duty under iterp. 68 
of Central Ex<.:ise Tariff was ngt levied under the said 
notification of 1 Novell1ber 1982. The goods, accor­
ding to the technical opinion, were not mentioned in 
any pharmacopoeia and did not th~reforc, satisfy 
the definition of the term " bulk drugs". Hence 
countervailing duty at l 0 per cent ad valcrem was 
kviab~ in respect of those clearances. 

On the short c_ollection of countervailing duty oE 
R:i. 34,126 being point.ed out in audit in August 
1984 the· Custom House admitted the objection and 
realised a sum of Rs. 17,063 (April 1985) in respect 
o[ one of the clearances. Report on recovery of 
balance amount in the other case is awaited. 

The Ministry of Finance continned the facts and 
initiated action for recovery of the short levied 
amount. 

J.30 Machinery, electrical and other equipment 

(i) Component parts of dumpers imported for the 
manufacture/assembly of specified class of dumpers 
were liable to concessi_911al rates of auxiliary duty in 
terms of spepcific notifications issued from time to 
time. Dumpers of the spe~ified clas,; were also liable 
to concessional levy of auxiliary duty under other 
notifications. 

During 1984-85, while tht:. notification granting · 
concessional levy of auxiliary duty on the specified 
class of dumpers was issued on 1 March 1984, that 
relating to compon~nt parts of such ::Jumpers was 
issued on 6 June 1984 only. As a result, component 
parts of such dumpers imported duri1l'g the period 
1 March 1984 to 5 June 1984, were not eligible for 
assessment at the concessional rate of auxiliary duty. 

On component parts of specitie_d class of dumpers 
imported by a Government undertaking and two units 
iu private sector through a major port, auxiliary duty 
was levied at the concession rate of 20 per Ct'nt ad 
valorem during the period from 1 March 1984 to 
5 June 1984. Audit pointed out (November 1984 to 
May 1985) that auxiliary duty was leviable at 30 per 
cent ad valorem corresponding to the basic l"Ustom 
duty of 40 per c.eJJt leviable on the components. 

The C ustom House justified the concessional levy 
of auxiliary duty on the ground that the general noti­
fication granting exemption from auxiliary duty to 
dumpers of the specified class would cover component 
parts of such dumpers . also. The reply overlook s the 

fact that a notification applicable to complete dum­
pers could not ipso facto be applicabk to component 
parts thereof. The reply is also inconsistent with the 

scheme of levy of auxiliary duty right from the period 
from 1979-80 to l983-84 when &eparat~ notifications 
had been issued cove!"_ing component parts of dum­
pers and specified cases of complete dumpers. 

Duty short levied in respect of 18 ca!;es amoun.ted 
to Rs. 48.16 lakhs. 

The Ministry of Fin~nce csmfirmed the facts and 
stated (January 1986) that the collector was being 
asked to recover the short levi~d amount of R s. 48.16 
lakhs and also Lo review sifnilar cases. 

(ii) 111 terms of a Custom!> notification issued 
in March 1979, as amended, additional (counter­
vailing) duty leviab!e ~n all imp_~rted goods is fully 
exempted if such goods are cov~red by notifications 
specified in the schedule thereto and als9 fall under 
item 68 of the Central Excise Tariff. One such 
specified notification was in r_espect of import of goods 
for use in oil and gas explor,ation. 

On a ccnsignment of several spare parts for " Oil 
field Equipment" imported during May 1984 by a 
Government undertaking through a major Custom 
House, basic customs duty at 40 per cent ad valorem 
and auxiliary duty at 10 per cent wei.:e levied. But 
additional duty of Customs leviable on such parts 
falling under various item (e.g. 22F, 44, 51A) other 
than item 68 of Central Excise Tariff was not levied 
at all. This resulted in duty being levied short by 
Rs. 52,981. 

On the irregularity being pointed out in audit In 
March 1985, the Custom House accep1ed ~he 

objection (May 1985) . 

The Ministry of Finance confirmed the facts and 
stated that a requ~st for volu.ntary payment had since 
been made. 

(iii) Valves diaphragm viz . Hand Shut OH Valves 
imported in June 1982 through a major Custom House 
were ass(!ssed to customs duty after being classified 
under heading 84.61(2) of C ustoms Tariff. For 
levy of additional duty (countervailing duty) , the 
goods were, however, classified under item 29A(3) 
of Central Excise Tariff. as " R efrigeration and Air 
Conditioning Machinery parts" <:mJ no additional duty 
was levied on the plea tha t the imported goods did 
uol fall outside the scope -of the n'otification No. 80/ 62 
dated 24 April 1962 as amended. 

It was pointed out (January 1983 and January 
1985) in audit that the function of the imported ma­
terials was to stop the flow of the refri gerant gas in 
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the refrigeration circuit by which it actuated control 
devices which monitored refrigerants in the vario us 
components like receiver, evaporators etc. The i~­
ported materials operated when the working pressure 
of gas was 24.5 kglcm2 and they were specially de­
signed for refrigerationlair condi;ioning machinery 
~nd they operated when ther;! was a change in pres­
mre of the gas. They were, therefore, of the nature 
of control valves, and fell within the items mentioned 
at Sr. No. vi of the aforesaid notification stat ing 
relay controls (including expansion valve: an<l sole­
noid valves) and pressure switches in the aforesaid 
notification 80162 dated 24 April 1962 as amended. 

These were, therefore liable to addit io.nal duty at 
the rate of 125 per cent plus 5 per cent ad valo1e111 
and did not attract exemption. This resulted in duty 
being levied short by Rs. 1,25,000. The department 
stated (April 1985) that the importeJ materials did 
ngt fall under the items mentioned in the aforesaid 
notification and hence the m iginal assessment was in 
order. 

The Ministry o[ F inance stated that the imported 
goods had been described as " Hand shut off valves 
isolating diaphragm type Jines with rubber PIFI corro­
sive. materials" and that the leaflet prod uced by the 
importer described it as diaphragm valves for air <·on­
ditioning and refrigeration machinery. The Ministry 
added that the function of these valves was to stop or 
block the flow of refrigerant gas in circuit of refrigera­
tion or air conditioning and tha t they had been spe­
cially designed fot; r efrigeration and air con'ditioning 
machinery. T he Ministry argued that the e v::ilves 
were no t. in 1the nature of starting relay com rols and 
<lid not fall either with.in the scope of cxpan·sion valves 
or solenoid valves nor these valves do have controls 
similar to ' float switch ' which functioned both as an 
indic::itor a nd also control switch. The Ministry there­
fore felt that the original assessment made by the 
department was in o rder. 

T he fact however, remaj ns tha t these valves vi;;., 
Isolating Diaphragm type wi th corrosive resisting 
material Hand Shut Off valves, arc meant to stop or 
block the pressw-c of the refrigerant gas thus acti:at ing 
the control devices in the refrigeration cycle and wi ll 
be m0re appropriately classifiable as prcssm c switch . 

l . 31 Electrical goods 

(i) Electrical instruments and apparatus falling 
under heading 90.28 ( 4) of the Customs Tariff Act 
1975 are assessable to duty at the ra te applicable to 
the non-electric counterparts oi t he h·eading:> speci­
fied therein . '.\1 in 1 ~; t ry of T aw was of 1.he opinion that 

the expression ··rate applicable" used in heading 
90.28(4) referred only to the 'statutory r:1:e' o[ Juty 
and not to the 'effective rate' of duty. 

Goods falling under heading 90.28( 4) read with 

heading 90.16(1) of Custom Tariff Act 1975 im­
ported by private partieslp;Jblic sector undertakings 
through a major port from 1980 to 1983 were asses-. 
sed to duty at the rate of 40 per cent ad valore111 in 
terms of a notification issued . in August 1976 with 
appropriate auxiliary duty. 

Audit pointed out (December 1981 to March 
1983) that the goods in questi.n sho uld have been 
assessed to duty at the 'sta tutory rate' of basic cus­
toms duty at 60 per cent ad valorem with appropriate 
auxiliary duty in view of the aforesaid opinion of the 
Ministry of ~aw. 

The Custom House contended (July 1985) that 
the intention of the Governm~n t was to fix the ~amc 

rate of duty on electrical instrnment:> as was appli­
cable to non-electrical instrument s and stated that the 
issue had been referred back to the Ministry of Law 
fo r a final decision. T hey :ilso stated that their ass­
essment was in order with reference to a decision taken 
in consultation with the M in istry of Law in the con­
text of interpretatiqn of the term 'duty applicable! 
leviablc' mentioned in . a notiticution issued in Sep­
tl:mbe r 1980. It i obvious that the rat~ o[ duty 
applied and duty collected \.s,;as not in accordance 
with the existing decision of the Ministry of Law. 

T he rationale of the decision of the wording iii the 
exemption no tification relicrl upon by the depart­
ment, however, is no t apposite, as in the present case 
the inte rpretation of the wording rela tes to the statu­
tory provisions and as opined by the Ministry of 
Law, the effective rates could not have been envi­
saged at the time of enactment of the statutory pro­
visions. 

Incorrect application of the effective rates of duty 
resulted in duty being short lev:ed by Rs. 4,46,605. 

The case was reported to the Ministry of Finance 
in the October 1985; their reply is awa ited ( J anuary 
1986) . 

(ii) Goods described as ' seven pin glass stem' im­
ported by a Public Sector Undc.!rtaking between July 
1982 and March 1983 through a major Custom 
House, were amplified as 'component parts of elec­
tron gun for the manufacture of T . V. picture tubes'. 
TI1e goods were classified under heading 70.2 1 of 
the Customs T ariff Act 1975 am! ba<;ic cus101m d uty 
was levied nt 45 per cent ad ralorem with :1ppropriatc 
auxiliary dpty and free of additional Jut.y under a 

-



EXEMPTION 19 

11otification dated 19 June 1980 applicable to 'glass 
stems for the manufacture of television picture tubes' . 

Audit pointed out that the goods were not mere 
glass stems but glass sterns with fittings and tbey \\ ere 
parts of electron gun, covered by another i1otification 
dated 19 June 1980 applicabie to 'electron gun and 
parts thereof for th~ manufacture of dectronic valves 
and tubes including TV picture tubes'. This specific 
notification did not prescribe for exemption from ad­
ditional duty. Consequently additional duty w::is 
Jcviabale under item 68 of the Central Excise Tariff. 
Incorrect application of the ~xemption notification to 
seven cases of imports between Febrnary 1983 and 
February 1984 resulted in d uty being collected short 
by R s. 89,740. 

The Custom House accepted the objection and re­
covered (May 1984) a <>um o( Rs. 22,510 in two 
~ases . Demands for R s. 21 ,975 were raised i.J1 two 

other cases which were pending realisation, while 
voluntary payment of R s. 45,255 has been requested 
in the remaining three cases. 

The Ministry of Finance confirmed the facts. 

J .32 lron and steel products 

Sheets and plates of iron or steel, ho t rolled or 
cold roiled, are classifiable under the heading 73.13 
of Customs Tariff" Act 1975. In terms of an exemp­
t ion notification dated 1 Mar~h 1984 as amended all 
goods other than the following nam~ly (i) tin-free 
c~ated s teel .sheets and (ii ) galvanised sheets of iron 
o r steel, in coils or otherwise, are chargeable to basic 
customs duty at 60 per cent ad valorem plus the 
appropriate auxiliary. duty. 

A consignment of Galvanised Pia.in Sheets (Zinc 
Alume) weighing 98.780 tonne and costing 
R s. 4,06,107 which was imported in September 1984, 
was classified under the head ing 73.13. Basic cus­
toms duty a t 60 per cent plus auxiliary duty at 40 per 
cent ad valorem under the aforesaid notificat ion and 
countervailing duty at R s. 650 p~r; tonne plus IO per 
cent under item 25 of Central Excise Tariff were 
levied . 

The imported materials were galvan ised plain sheets 
( Zinc Alume) 'of mild s!eel and therefore the con­
cessional rates under the said notification dated 
I M arch 1984 wouJd not be applicable .lo the galvani­
sed sheets of iron or steel. They would. therefore, 
be assessable to standard rate of duty at 100 per cent 
plus 30 per cent and at R s. 850 per tonne p!u<; IO per 
cent under item 25 of Central Excise Tariff. The 
incorrect g rant of exemption re<: ulted · d b · 111 1ily l'1nr.; 
levied short by R . 1,43,563. 

T he mistake was pointed out in audit in Man:h 
J 985: reply from the departmerrt is awaited. 

The case was reported to the Ministry of F inance 
in August 1985; their reply is awaited ( January 
1986) . 

J .33 Medical cqui)lment 

Under a notification i~sucd on 25 January 1979 
Medical and Surgica l equipment imported by Hospi­
tals which are certified by the Ministry of H ealth to 
be providing diagnostic treatment facilities to both 
in-patients and out-patients without distinction of 
caste, creed, etc. subject to certain conditions laid 
down in that notifica tion, are exempt from the whole 
of' the customs duty a nd addit ional duty. Auxiliary 
lfu ty is also exe.£!lpt under ano ther notification C'f the 
same da te. Hospitals which were in the process of 
being established were eligible to aforesaid conces­
sions only from 30 September, 1983. 

1n respect' of clearances of medical equipment by 
" public limited company for establishing a hospital, 
the Ministry of Finance clarified on 22 July, 1983 
that equipment, imported by hospitals, not yet set up, 
could not be permitted to be cleared free of duty 
under the said no tificatiou dated 25 Janua ry, 1979 
even when the required certificates had been issued 
by the Ministry of Health. 

Medical equipment aud other goods importe.d 
between M ay 1983 and September 1983 by a Public 
Lim ited Company through a major Custom House 
for the purpose of setting up a hospital were cleared 
free of duty. Audit pointed out (February and April 
1984) that since the hospital was not yet set up, the 
imported equipment and o ther goods were no t eligible 
for the exemption from duty in view of the Ministry's 
clarification of July 1983. The C ustom H ouse stated 
(F ebruary 1984 and July 1985) that the Ministry of 
Finance had confirmed in August 1983 th at the fret' 
clea rances could be extended to the Public Limited 
Company on the ground that the hospital proposed to 
be set up was only an extension of a: Rural R esearch 
Centre run by it since JuJy 1982 and tha t there was 
no case for disallowing the certificate issued by the 
,\1inistry of H ealth, subject to verification of evidence 
to the effect tha t the expenses of the Rura.l Research 
Centre were incurred by the Public Lim ited Com­
pany. 

Accordingly demand aggregating to Rs. 2.15 crorcs 
issued in respect of clearances upto· 29 July, ] 983 0 11 
the ~asis of the carl_ier clari fication o f the Minl<;t ry 
of F1n :w~c of July 1983 were withdrawn b\' che de­
parr mcnt. T he duty in volved in respect of i·ree cka-
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ranees from 30 July, 1983 lo 29 September, J 983 
(when the amending notification came into cffl.!cl) ts 
no t known. However, audit pointed out non levy of 
duty a mounting to Rs. 27.60 Jakhs in some cases JI 
claarances e[ ected in September 1983. The depart­
ment did not issue any demand in r espect of the <.: 

rnses as it had already decided to withdraw the earlier 
demands and to allow duty free clcarnnces in terms 
o f the instructions of the Ministry of Finance of 

August 1983. 

The inference that the hospital was an extension 
of the Rural Research Ce.ntrc suffered fro m : he 

following l!lcunae : 

(i) The certificate issued by the Ministry of 
Health in March 1983 regarding e ligibility 
for exemption from duty was only in res­
pect o f the hospital to be commissio ned, 
providing free facilities, e tc. 

(ii) The goods were no t intended for the cxten­
. ion of the activities of the Rural Research 
Centre but for the setting up of a new 
sophisticated hospital complex about 20 
kilometers away, nor were the boods im­
ported o n behalf ofjfor the Research 
Centre. As the hospital w~s not in exis­
tence at the time qf issue of the certificate 
by thl.! Ministry of Health , it did not com­
p ly with thl.! stipulation in the notifica tion 
that th e hospital should be providing dia­
gnostic treatment etc. 

(iii) The Rural Research Centre wou ld not abo 
qualify fo r import of goods free of duty, for 
in terms of the notification the Ministry of 
H ealth is lo certify that the !lospital is 
providing medical , surgica l o r diagn ostic 
treatment facilities : 

(a) fo~e to a tleast 40 per cent of a ll thei r out­
patients, 

tb) free to a ll indoor patients bdonging lo 
families with an income of Je~s t ban 
R s. 300 per month (keeping for this pu r­
pose at least 10 per cent of all the beds 
reserved for such pat ien ts) and, 

( c) at a reasonable charge to other patients 
on the basis of th cir income. 

Although the Ru ra l R esearch Centre provided free: 
treatment to a ll its out-patients, its o nly other activity 
sinr 1: it s inceplion i11 Tuly 1982 tilt Junt: J 983 kid 
be.en the performing of fi ve fami ly pl r\nn ing opera­
tio ns. l l is difficult to perceive that this . activity 

would be adequate to meet the requirement!> at (b) 

and (c) above. 

The total expenditure incu rred by the Rural R e­
search Centre from July 1982 t~ July 1983 a mounted 
to R s. 2.72 lakhs only whereas the eosL of establish­
ing the hospital was in the regio n of Rs. 9 erorcs a.nd 
the revenue forgone due to extension of the exemp­
tion notification worked cul to more thau Rs. 2.42 
crores. 

. The Minis try of Finance stated ( January 1986) 
that Tambaram Rural Rescar-ch Centre, the expen!:cs 
of \\ h ich were met by M/ s. Apollo Hospital E nter-
prises Ltd ., had started functioning over a year prio r 

• 

to the import of the subject goods and was ao existing 
Ho!>pital unit fulfilling the criteria for ck1ty exemptio,,,......._ __ 
a5 laid down in Notification No. 1 7-Cu~ dated 
25 J a1YL1ary J 979 . The Ministry added that si.ncc 
the n1.:\v activities of ApoUo Hospital evolved round 
the existing unit and the state Government as ·.veJI r.s 
th ..: Ministry of H ealth and Family Welfare, New 
Delhi had certified that the goods were essential for 
use in the Hospital, the conditions men'lioned in the 

'o tification No. 17 /79-Cus dated 25 January 1979 
were ·held as satisfied and exempt io n a llowed under 
the said notificat ion. 

Th~ fact remains that the certificate is ued by the 
'.'vl inistry of Health in March 1983 regardi1xg eligibility 
to exemptio n from d uty was only in respect of the 
Hospital to be commissio ned and not to the Research 
Cemre which had been functioning sill'cc July 1982. 
It is abo significant to note that the conditio ns govern­
ing the ·exemption un'der the aforesaid nct ification 
were J!Ot folfillcd at the time of import of the goods 
for thr. Hospital beca use the Hospital proper was 
comrnissioned only in September 1983 while the goods 
were imported between May 1983 and September 
l 983, and he nce neither the condition regardin·g prior 
existence o[ the Hospital nor the other conditions 
regarding diagnostic treatment being p rovided to the 
patients by the Ho ·pita! could have been fulfilled by 
the importer, as certified by the Ministry of Health. 

1.34 A' ialion l urbinc [ucl 

A viation turbine. fuel wa~ specifically included 
under it em 7 of the Central Excise Tariff wi th effect 
from 1 March 1982 under Finance Act 1'982. The sta-
1ut0ry rate of basic cxci~e duty w:is fi.xcd a r R~. 500 
per kilolitre . A s per a not ification dntecl 2 Apri l, 
1982 th e e(rective ra te of excise duly o n the subject 
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goods was tixeri at Rs. 338 .19 per kilolitre . It, t hcre­
forc, follows tha t avia tion turbine fuel wa:, a:- ~s­
able lo excise dtity at Rs. 500 per kilolitre duri ng lhe 
paioc.I from I March. 1982 to I April, I 982. 

Additional du ty at 1he lower rate of Rs. 338.19 
per ki loli tre was levied on the clearance of imported 
aviation turbine fuel effected from bonded warehouse 
during the period from 1 March 1982 to I April 
i 982. This re~u l tcd in short levy of duty of 
Rs. 89,642. 

On this being poin ted out in audit (June 1984). 
the Custom House sought to justify the assessment 
hy iaking recourse to a notification dated 17 August 
1979 which wa;; applicable to kerosene. A udi t. how­
ever, was of the view that concessional rate was 
granted specifically to avintion turbine fuel from 
2 April 1982 only and prior to that date the con­
cessional rate was in respect of kerosene only. T he 
specific item for aviat ion turbine fuel was int rodllced 
wi th eff::ct from I March, 1982 and hence a separate 
exemption notitication w::is necessary fo r th is product 
from that date. Moreover, kerosene and aviation 
turbine fuel were two dist inct and identifiable pro­
ducts. 

The Ministry of Fin ::ince confirmed the facts and 
sl:-tlcd (fonua ry 1986) that the Collector of Customs 
was being advised to pursue recovery 'lCtion. 

1.35 Outboard Motors 

Marine engines a~ well as outboard motors are both 
classifiable under Heading 84.05 of the Customs Tariff 
Act 1975 which carries a standard rate of 100 per 
cent ad valorem fo r customs duty. 

Under a notification issued on 2 August, 1976 
marine engines are eligible for the concessional rate 
or duly at 40 per cent ad valorem. As per :mother 
notification issued in August 1979 as amended. ou t­
board motors imported into Ind ia by any State f ishe­
ries Corporat ion for fi tmcnt to boats used for fishing 
op~ra tions are nsscssable to customs duty at 40 per 
c;e nt ad l'afor em. 

The Collectors of Customs in the Conferl.!nce held 
in March 1982 opined tha't outboard motors were 
different from marine engines and were not assessable 
to concessional ra te of import duty under the later 
notification. if imported by a private party. T n Nd er 
No. 225 dated 24 June, 1982 Government of I ndia 
held that outboard motors were the same as marine 
~,ngines and were, therefore, assessable to concessional 

rate of duty under f be afore~aid not ifica1 ion dated 
2 Augu'-t 1976 when imported by a private party. 
The Collectors of Customs again met in August 1982. 
They revie\ved tl•e aforesaid Govern ment of India 
order and again came to the conclusion that outhoard 
motors ::ind marine engines were different. The Cent­
ral Board of Excise ri nd Customs, h9wevcr, clarified 
in its letter dated 3 1 Decl!mber, 1982 that it &greed 
wi th the decision of the Government on the revision 
petition which was not in consonance with the di:ci­
sion of the conference of Collectors of Customs. 

T he Boa'rd' s clarifications of 31 December, 1982 
ta ntamou nts to the acceptance by the Boarc.I rhat 
Marine engines and ou tboard motors are s:-,me. T he 
fact. however. remains that they are differently 
known in the trade/ commercial pa rlance ~s already 
accepted in the Conference of Col.Jectors of Customs. 
Moreover. if the marine engines and outboard motors 
nre held to be same, there was no necessity of issuing 
t he not ification of Au gust 1979. 

On outboard motors _i mported during th~ period 
from March 1983 to December 1984 by private im­
porters through a major Custom House, basic custom 
duty was levied at 40 per cent ad valorem under t.he 
nrovisioris of the aforesa id notifica tion of Au!!u't 
J 976. These motors were subject to additional dutv 
under item 29(ii) instead of item 68 of Central Excis~ 
Tari ff and resulted short levy of duty of Rs. 1.18 
crores in 2 1 cases. Demands for differential addi­
tional duty under I tem 68 of Cenir::il Excise Tnriff 
h::id been raised i rr some cases. 

T he Ministry of F ilrance stated (February l 986) 
that the classification of outboard motors was dis­
cussed in the departmental tariff conference held at 
Calcutta on 27 and 28 December 1985 and they were 
appropriately classifiable under heading 84.06 of 
Custc ms Tariff Act 1975 and were also eli!?ible to con­
cessio1rnl ra te of duty (rnder notifica tion - issued in 
August i 9·76. The Ministry admit ted that the exist­
ence of noti fi cat ion issued in August 1979 was redund­
ant :ind considered the necessity of reviewing its 
continuance. The Ministry added that as regards coun­
tervail ing duty, the outboard motors would be classi­
fi::ible as marine engines and would fa ll under item 
29(ii) of Central Excise Tariff. The Ministry. 
therefore, argued that the assessment of 011tbcard 
motors made in all these cases was in order. 

T he fact, however, remain'S tha t the aforesaid deci­
sion of the Conference shall be effective from the da te 
of rescinding of notification dated 24 August 1979 and 
not earlier. The said decision could not be applied to 
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case~ of imports duriug the period u uring which 1rv1ifi­
ca tions of 1976 and 1979 cont inue lo .:o exist, in 
as-much-a these two notifications recognised marine 
e ngines a nd outboard motors as two different equip­
ri1cnb for the purpose of exemp tion. 

IRREGULARITIES IN REFUNDS 

1.36 Refuud made though barred by limitation 

According to the execut ive instructions issued by 
Government, t he date of receipt of a refu nd appli­
c:ation in the C ustom H ouse is construed . as the date 
of making the claim. 

(i) A Public Sector Undertaking paid customs duty 
in respect of some goods on 29 June, 1982 and 
claimed refund of Rs. 15,668 on 29 December, 1982 
wh ich was received in the Custom House on 
30 December, 1982. T he ground for the refu nd 
was that duty was paid originally in the absence of 
d uty exem ption certificate. 

As the cfaim was not received -iii the C ustom H ouse 
within six months specified in Section 27( I ) of the 
Customs Act 1962. it was no t admissible . T he 
cla im, however, was allowed and refund made on 
17 April , 1984 . 

On the inadmissibili ty of refund being pointed out 
(September 1984) in audit, the Cusfom House 
accepted the objecticn and recovered Rs. 15,66R 
(February 1985). 

Tlie M inistry of F inance confirmed the facts. 

( ii) Another Public Sector U ndertaking paid cus­
toms duty on 11 December 198 1 an d preferred a 
claim for refund of Rs. 12,858 on 10 August, 1982. 
T he claim was preferred on the ground that the duty 
was init ially paid in the absence of duty exemption 
certificate. T he claim was admitted aud refund of 
Rs. 12,828 allowed on 18 October 1984 even though 
it was not received in the Custom House within the 
six months time limit specified in Section 27( 1) nf 
Customs Act 1962 . 

T he inadmissibility of refund was pointed out in 
audit to the department in April 1985 and to the 
M inistry in August 1985. 

T he M inistry, while confirming the facts, stated tha t 
the irregular refund of Rs. 12,828 had since been re­
covered (September 1985). 

1.37 Excess refund 

Based on an appellate decision. a major Custom 
House refunded a sum of Rs. 26,829 duri ng Decem­
ber 1'981 to a Governme-nt undertaking. This refun d 

consisted of Rs. 19, 792 on account o( countervai ling 
duty co llected on hose assembly cleared for home 
consumption and Rs. 7,037 on account of short pack­
ed goods. In the absence of the original bill of entry, 
the refu nd was made on the basis of a reconstructed 
bill of entry. In the refu nd file it was ind icated that 
a sum of Rs. 5.40 lakhs was refundc:d in February 
1978 on account of short landed goods. It was, 
therefore, enquired in M arch 1982 in audit whether 
the r~fund of R s. 5.40 lakhs made In February 1978 
was taken into account whik calculating th e refund 
allowed in December 198 1. T hereupon, the Cus­
tom House considered the enti rn issue and accepted 
the objection that an amount of R s. 11 .278 was 
refunded in excess to the importer. 

T he Minist ry of Finance while confirming the facts, 

stated that the amount had since been recovered 
(August 1985). 

1.38 Irregular refund 011 chcmi'cal not used as dnt~ 

As per a Central Excise notification datcc!. l March 
1975, all drugs, pharmaceuticals and drug interme­
diates not elsewhere specified, which are classifiable 
under item 68 of Central Excise Tariff are ex.empt 
from the levy of Central Excise duty. 

In deciding a proposal for review of two orders 
in appeal relating to levy of countervailing duty on 
imports of sorbitol U.S.P . and propylene glycol 
U.S.P. Govenrment took the view (March 198 1 and 
May 198 1) that countervailing duty leviable on 
~hcmicals of " pharmaceutical grade'' was exempt. 
However, in adjudicating the levy of duty on the che­
mica r 'methyl aceto acetate' Government in its capa­
city as quasi judicial appellate a uthority held (Septem­
ber 198 1 and September 1982) that du ty leviablc on 
such chemicals would be exempt to the extent they are 
used in the manufacture of drugs because the no ti­
fica tion implied an end use condi tio n on all chemi­
cals which are exempted from duty after th e adjudi­
cating offi~er takes a view that such chem icals are to . 
be u.;;ed in drug industry. 

O n seven consignments of propylene glycol BP/ 
USP imported (June 198 l ) through a mn.jor Custom 
Houc,e, countervailing duty was levied under item 68 
of Central Excise Tariff. The importer ti led :i refund 
claim in February 1982 requesting for refund of 
countervailing duty in terms of the aforesaid no ti fi­
cation. P ropylene Glycol has various industrial uses 
such as solvents, humccta nt a nd plasticizer etc. and 
is a lso used in the manufacture of synthetic resins. 
T herefore, it is to be treated as a chemical and was 
not covered by the aforesaid exemption not ification 
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While dea ling with the granl of a gcnera.l exemp­
tion of countervailing. duty on this comnwd:ty t.w the 
Custom H o use in an identical case (Para 1.24 of the 
Audit R eport for 1982-83), the Ministry had '\lated 
(November, 1983) that the department wo ukl take 
decision on the question of shorl levy 9f counter­
vailing d uty after verifying the end use of the goods 
by the impo rters io each cp,se. In this case. the im­
porters who were also the actual users had them­
selves state'd that the consignment of propylene gly­
col iniported in June 1981 was r equired for the ma­
nufacture of solvent. The goods, therefore. were not 
entitled to the aforesaid exemption. This resulted 
in inco rrect grant of refund of Rs. 56,610 ( April 
1984) contrary to the decision taken by the Ministry 
in November l 983 in an ea"rlie r case. 

The irreglilar payment of refund was po in ted o u t 
in audit (September 1984 ); the department's reply is 
awaited (M ay 1985). 

The paragraph was sent to the Ministry of Finance 
in September 1985; :heir reply is awaited (January 
1986) . . 

EXPORT DUTY 

1.39 Non levy of export duty 

With effect from I January 1977, 'mica including 
fabricated mica· was transferred from i tem 25 to item 
8 of the export schedule.. Export duties were, 1here­
fore, leviable on 'silvered mica capaci to r plates' 
at lO per cent c.d va/orem. under that item 
together with cess at 3t per cent ad vah•rem under 
item 7 of export cess schedule. 

On eleven consign ments of "sil vered mica p lates" 
c:xported through a major Custom H ouse ~xport duly 
and cess were no\ levied at the aforesaid ra tes. This 
resul ted in duty and ccss being levied- short by 
Rs. 43,039 and Rs. 15~064 respect ive! v in cle·l(;n 
cases. 

On the mistake being po inted out in audi_t (March 
1983), the Custom H ouse contended that "silvered 
mica capacitor plates" are .finished products ma(le 
after depositing silver electrodes on mica pbtcs z.'nd, 
therefo re, fall outside the scope of item 8 of the 
Export Tariff · (i.e. the subject gooJs are othet than 
mica or fabricated mica) and do no1 attract any ex­
port duty or cess. 

Audit pointed out (March 1983) that the subject 
tioods were nothing but 'fnbricar.::J mica· c. la··~i fi ahlc' 
under item 8 of the export schedule because the terp1 
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'fabricatcci mica all ~orts' is wide enough to includr. 

silvered mica capacitor plates. 

The Ministry o f F inance stated (January 1986) 
that the imported goods were described in the export 
documents as "electronics components-silver mica 
capacitor pla tes" and they co nformed to the I.SJ. 
standards. The M inistry added that these were full y 
finished identifiable components of electronics indus­
try and the si lver e lectrodes deposited on mica .Pro­
vided the essential character to the plates. The 
Min is try therefore concluded that the silvered 
capacitor plates would not fall within the umbit of 
description of mica including fabricated mica. and 
would therefore, not attr act any export d uty or cess . 

The fact that the goods are 'fabricated mica' ha·s 
however, not been disputed by the M inistry. The 
te rm 'fabricated mica' in the Export Tariff is wide 
enough to bring with in its ambit those composite 
articles of mica also in which mica constituent is 
predom.inant and the essential characteristics of mica 
have no t been Jost. In the subject goods, mica i~ 

the majo r constituent and the intention is to levy duty 
and cess on the export of mica in all forms. 

CESS 

1.40 Non levy of ccss 

(i) With effect from l June 1977 cess became 
kviable on all textiles and textile machinery manu­
factured in India at the rate of 0.05 per cen t ad 
valorem. Jn terms of section 3 of the Customs Tariff 
Act 1975 countervailing duty at 0.05 per cent ad 
va /orem also became Jcviable on all inlported 
textile machinery with e ffect from J une J 977. 

No countervailing duty equal to the aforesaid cess 
was levied in two Custom H ouses on th~ import of 
textiJes and texti le machinery. In 31 cases, 1K n 
levy of R s. 30,376 was noticed . 

The mistakes were pointed out in audi t during 
February 1984 to June 1985. One Custom House 
accepted the objection in eleven cases in p rincipk 

- and intimated (October 1984) tha t R s. 2,498 baa 
bc~n recovered in two cases. R eply from the other 
Cu <;to m House is awaited (August l 985). 

The Ministry of F inance sta ted (December 1985) 
th at the issue of levy of cess 11ndcr Textile Com mittee 
Act 1963 on imported textiles and textile machinery 
as additional duty of custo ms under sect ion 3 of 
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Customs Tariff Act 1975 was discussed in depart­
mental conference of Collectors of Customs held in 
October 1985 and that pending decision from the 
Ministry of Law in regard to the legality of levy 
of cess as additional duty 1,mder the aforesaid pro­
vision, it was decided that the Custom Houses which 
had been levying such additional duti~s should con­
t inue to do so, whereas the o ther Custom H ouses 
in which the practice of levying such additional duty 
d id not exist, should, raise less charge demand on this 
account, which, for the time being, need not be con­
firmed. 

<ii) With effect from 1 January 1984 countervail­
ing duty in lieu of duty of ~xcise, in the fonn cf cess, 
became lcviable at 1/ 8 per cent ad va/orem on auto­
mobiles on import. 

On eleven consignments of automobiles imported 
in February 1985 and March 1985 the aforesaid duty 
was not levied by a major Custom H ouse resul ting in 
. non levy of R s. 11 ,987. The non levy of duty was 
pointed out in• audit in F ebrnary and March J 985. 

The Ministry of F inance confirmed the facts. 

l .41 Short levy of Agricultural produce cess due to 
incorrect applicatior. cf tariff value 

Under Section 3 of the Agricultural Produce 
Cess Act 1940, export duty in the nature of cess is 
Ieviable on i tems like fish, spices, fruits, s~eds, etc., 
which is fixed at t per cent of tariff value. 

Government fixed tariff values of dry ginger, black 
pepper and turmeric finger :it Rs. 1,500, Rs. 1, 150 and 
Rs. 435 per quintal respectively for the period from 
1 July 1983 to 30 June 1984. These vnlues ·Nere 
P.nhanced to Rs. 2,000, R s. 1,570 and Rs. 800 per 
quintal respectively wi th effect from 1 J uly 1984. 

On export of dry ginger, black pepper and turmeric 
finger during July to September 1984, a major C us­
tom H ouse . adopted the tariff values appiicahlc for 
pre J uly 1984 p eriod result ing in cess being levied 
short by Rs. 65,242 in 11 7 cases. 

On the mistake being pointe(J out. in audit the Cus­
tom House admitted the objection. 

The Ministry of F inance confirmt!d the 'facts and 
stated (December 1985) that the short levied amount 
of Rs. 65,242 had since been recovered. 

IRREGULARITIES TN DRAWBACK 

l .42 Fi"(ation of All Industry rates of drnwbacl\. 

D rawback of Cuscoms and C~ntral Excise is grant­
ed as per the provisions of Section 75 of the Customs · 
A ct 1962 and Section 37 of the Central Excise and 
Salt Act 1944. Customs and Central E :<cise dut il!s 
Drawback -Rules 1971 have been framed in exercise 
of the powers conferreJ by these sections. Draw­
back, as· de.fined in these ruleis, in relation to any 
goods manufactured in India and exr orted, means, 
rebate of duty chargeable on a ny imported materials 
o r excisable ma terials used in the man ufacture of such 

goods in India. 

Under the rules, the rates of drawback (All In· 
dustry) are determined by Government having regard 
tn the average quant ity of value of each class or des­
cription of duty paid materials from which a parti­
cular class of goods is o rdinarily manufact ured in 
India . 

The class o r descri ption of exported goo<'Is arc 
idontified and a sub-serial number is allotted to each 
class or description in a ta.hle ar i:endecl to t he said 
drawback rules. The a mount or rate of drawback 
determined on the basis of the averages aforesaid is 
mentioned against each class o r description in the 
table. 

The Public Accounts Committee in Para 1.117 ot 
their 216 Report (Seventh Lok Sabha) observed tha t 
the Minis try of F ina nce should aim at arrivinp, average 
rates based on manufacturing data of atleast 50 per 
cent of the exporters of any group of products. If a 
ta rget of 50 per cent is aimed at, the rates are not 
likely to be dis torted too much by taking brand rates 
into account in averaging calculations, nor distorted 
by data of dominant exporters infl uencing the fixa­
tion of rates unduly. 

An analysis of the drawback ra tes flXed by the 
M iri istry with effect from 1 J une, 1984 wa5 made to 
<>ee how fa r the observat ions of the Public Accoun ts 
Commi ttee h :l\ C been met in regard to calculat ion 
and utilisation of da.!a for fixing the A ll 1 ndustry 
rates and the findings were reported to the Ministry 
c f Finance in October 1984. 

A similar study of the AU Industry rates b ed 
with effect from 16 June 198 S has also been made 
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and the two analysis are as follows 

1. Number of ra tes for which a ll 
Industry rates were ·announced. 

2. N umber of items for which data on 
duty ele~cnl in recent exports was 
no t received but the ra tes were 
changed on the basis of changes in 
the rates of duty of Customs & 
Central Excise. 

3. Number of items for which data on 
duty element in recent exports was 
not re;eived. 

4·, Number of items for which data on 
d ut:>'. clement in recent expor ts was 
received : 

(i ) From one manufacturer 

(ji) From two manufacturers 

(iii) From more than two manu­
facturers. 

5. Num!::cr o f rates fbted on the basis 
of data received where wieghted 
average o n duty element in exports 
covered: 

(a) Expor ts of one manufacturer 
or exporter. 

(b) Exports of any two manufac­
turers or exporters. 

(c) More than 50 per cent o f 
exports from India made in 
recent times. 

.-

J June 
1984 

753 

218 

639 

114 

81 

25 

8 

39 

3 

5 

16 June 
1985 

704 

258 

632 

72 

25 

46 

23 

23 

18 

The Ministry of Finance stated (Jan•uary 1986) that 
while the resp'onse in furnishing the required data was 
not to the desired extent in the past, special attention 
was given this year, i.ir pursuance of the Public 
Accounts Committees recommendation by approaching 
all Export Promotion Cooncils, Commodity Boards 
and Association of Export organisations for furnishing 
adequate data. 

1.43 Irregular payment of Drawback on exports 
covered under: 

(i) DEEC Scheme 

Un·der the Drawback rules the rates of drawback 
(All Industry rates) are determined by Government 
having regard to the average quantity or value of 
each class or description of duty paid materials from 
which a particular class of goods is ordinarily pro­
sub-serial number is allotted to each lass or des­
cription of exported goods is identified by the Minis­
try of Finance (and modified over the years) and a 
sub-serial number is allotted to each class or des­
cription in a table appended to the said drawback 
rules. Th~ amount or rate of drawback determined 
on the basis of the average aforesaid is mentioned 
against each class or description in the table. 

U~1der the rules, every exporter can apply for 
fixat10n of a brand rate or amount of drawb:ick to 
cover only his exports if the amount of drawback 
on All Industry rates is less than three-fourth of the 
duties paid on the material or: component used in 
the production or manufacture of bis goods. . 

General notes given under drawback Public 
N?tice No. 1 dated 15 October 1971 (as amended) 
stipulate that drawback is not admissible at all 
industry rates for exports when one or more of the 
ingredients in the expor~ product had the uenefit 
of duty exemption ·under Duty Exemption Entitle­
ment Certificate Scheme and the exporter in that 
case should apply for fixation of brand rates. 

(a) As per a public notice issued in June 1983, the 
All Industry ra tes of drawback are not applicable to 
exports made in discharge of an export obliga tion 
fixed under the Duty Exemption E ntitlement Schc.:me. 

On thirty seven consignments of ready made gar­
ments exported through an air customs port <lurir.g 
1983 in discharge of the export obligatjons under 
the above scheme, drawback amounting to Rs. 0.98 
lakh was paid to the exporters by applying the All 

I ndustry rates. 

On the irregular payments being pointed out in 
audit (March and April 1984) , the Custom House 
accepted the objections and recovered Rs. 0.88 lakh. 
Report on recovery of the balance amoont of 
Rs. 0.10 lakh in respect of two consignments is 

awaited (January 1986). 

The Ministry of Finance confirmed the facts. 

(b) On a consignment of 873.18 quintals of pine­
apple jam expor ted through a major Custom House 
in October 1983 drawback amounting to R s. 67,671 
was paid (January 1984) at All Industry rate. It 
was certified on the shipping bill that 611.228 kilo­
grams of pectin imported against an advance \ircnc1,; 
issued under the D.E.E.C. Scheme was used in the-­
manufacture of the export goods. 

Audit, therefore, pointed out (November 1984) 
that payment of drawback at All Indusrty rat~s was 
irregular. T he Custom Hou~e 11ccepted (April .!. 985) 
the objectioll' and recovered the entire amount of 
R s. 67,671 (March 1985). 

The "tvlinistry of Finance confirmed the facts . 

(c) In an air cargo complex, drawback was paid 
at the All Industry rates on ready made garments 
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exported from December 1983 to May 1984 in dis­
charge. of the obligations under the D.E.E.C. Scheme. 
The goods were manufactured using materials im­
ported under D .E .E.C. Scheme and hence · the export 
good~ wt:re not ent itled to the All Industry r:1tes of 
drawback. Audit pointed out (Jw1c 1985) that 
the brand rates su l:>sequcntly sanctioned for these 
expor ts were lower than the All Industry rates at 
which the payruents were made. This resul ted in the 
excess payment of drawback amounting to 
Rs. 25 ,429.07 in 39 cases. 

The Ministry of Finance confirmed the facts :111d 
stated (January 1986) that the excess amount of 
Rs. 25,429.07 had already been realised from the 

expor ter. 

(ii) Other exports 

(a) As per brand rate fixed in Govl!rnmem·s let ter 
dal.ed 25 March 1981 for a 1ilanufacture r a ricl exporter 
of wagons. t he rate of drawback was ind icated as 
Rs. 5~246 per wagon and th is was to be made 
applica ble to the exports made between 8 November 
1971. and 30 September 1975. 

Howeve r, on a consignment oE ten EAS type 
wagons exported On' 4 November 1972 drawback at 
the above mentioned rate was paid. The entire pay­
m1.~ nt was irregular as this rate was not applicable to 

the exports effected . This resulted in irregular pay-
. 11 er1't of R s. 52,460. 

On this being pointed out in audit (June 1984) the 
C. tdom House accepted the objection and raised a 
...:•' marrd in September 1984. Report on recovery is 
~iW3 i ted. 

The Ministry 'of Finance stated tha t (November 
1985) that the goods exported vide shipping bill 
number. E. F. 402 were actually placed en board .the 

1',,ossd on 8 November 1972 and the exporter had 
clearly in•dicated (in this application for bra10 rate) 
the particulars of tbe aforesaid ship'ping Bill as being 
the first shipment for which the rate was desired. The 
Miuistry added that even if the shipping bill date was 
givcJ1 wrongly, the rate letter clearly cove red this con­
signment . 

-The reply is not acceptable because section 16( l ) (a ) 

of C:1stoms Act J 962 determirres the crucial date as 
da te of presentation of shipping bill fo r purposes of 
giving effect to the rate of drawback and the relevant 
date being 3 November 1972 in this case, the question 
of extendi ng the said rate letter to this export docs 
not a rise. 

( b) On the export (September 1982) of 300 Pieces 
of "sheep leather jackets fitted with imported zips, 

buttons an'd press buttons" drawback was allowed 
a t the lF and rate of Rs. 49 per piece admissible for 

the cxpo r-t of article namely "sheep leather iackel 
fitted with impor ted zips, press buttons and po!ycs­
er wadding" vide item No. 3 o f M inistry's brace! 
rate letter F. No. 601/210l/16/ 83-DBK (Misc. 107) 
J ateJ 10 August 1983 . 

Thi; "sheep leather j a ~kets., exported were nv t 
fitted wi!h the imported "polyester waddings" :rnrl 
hence payml'ot of drawbal:k a t the aforesaid r.1tc 
was not applicable. Tb:s resulted in irregular pay­
G1CnL of drawback amounting to Rs. 14,~00. 

T he ?vtinistry of F inance, while confirming the 
facts stated that a demand had since been raised 
(December 1985). 

l .44 Irregularities r.i.n fixation of brand r:itcs 

Umk r rule 7 of the drawback r-u les 1971, an· ex­
porter t an apply for fixation of brand rate of drawback 
to exclusively cover export of his goods, if the amount 
or rate of drawback fixed on AU Industry basis is less 
than three fourth of the duties paid on the materiaJ 
or components used in the production or manufacture 
of the goods exported . 

While fixing the brand rates under the aforesaid 
rule, the Ministry of Finance fixed higher rates of 
drawback than what was due to the exporters in five 
cases involving over payment of Rs. 24.441. 

On the mistakes being pointed out in audit (Ser>­
tcmber, October 1984 and March 1985) , the Ministry 
revised the brand rates and directed the collectors of 
customs to recover the excess payments from thf' 

exporters. 

The Ministry of Finance confirmed the facts. 

1.45 Excess payment of drawback <ltlc to ap1>lication 
of incorrect rate 

The rate of drawback on export of " phosphor 
bronze four drinier wire cloth" was reduced from 
Rs. 20 per kilogram to Rs. 8.65 per kilogram from 
l J une 1983 under sub-serial 4508 of the drawback 
schedule . 

On a consignment of goods of aforesaid descnpt1on 
exported in June 1983 (date of entry outwards being 
l June 1983) drawback was allowed by a major 
Custom House a t the rate of Rs. 20 per kilogram 
instead of the correct rate of R s. 8.65 per kilogram. 
The incorrect rate resulted in an excess payment of 
Jrawback of Rs. 34,535 . 

T his was (Join'ted out in A udit in April 1985. 

.-
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The Ministry of Finance, while confirming the facts, 
!>Lated that a con.finned demand had been issued to the 
exporter in August 1985 for recover ing the excess 
payment. 

l .-16 Excess P~ymcnt o[ drawbiu:k e n goods t<tken 
uncler residua~'Y cla~ilication 

( i) On export of three comignmems of machinery 
spares and accessories made of cast iron from July 
1981 to April 1982, a major C ustom House allo\\ ed 
Jrawback at 3 per cent ad valorem on free on ()Oard 
value under sub-serial 4402 treat ing them as parts 
of texti le machinery instead of a t Rs. 75 per tonne 
under sub-serial 3603 of the drawback rate sc-hedu le 
treating them as articles of iron. 

On these irregularities being pointed out in a udit 
in August 1983 and March 1984, the Custom House 
sought to -justify t~e classification on the groun d tha t 
the export goods w~re identifiable parts of machinery 
and as such it would be unjustified to take them 
solely as art icles of cast iron. 

The contention of the C ustom H ouse is not accep­
table as it is against the principle of drawback rules 
and content based sub-item of drawback schedule 
should have precedence over generalised description. 
The misclassifications have resulted in excess pay­
ment of drawback of R s. 11,155 in th ree cases. 

The Ministry of Finance stated (February 
J 986) that export p roducts, having the ca talogue par t 
numbers, were component par ts of textile/tea 
machinery and therefore classificatio~ of the goods as 
parts o[ the machinery under sub serial 4402 would 
be in order. The ministry also added that they con­
formed specifically to the description in th~ said sub 
se:riai as identi fiable parts of textile/tea machinery. 
T he Minist ry, however, ad mitted that there could be 
,·ariations in' the actual duty incidence in individual 
cases of export goods, particularly because machinery 
items were made of various metals. 

The fact remains tha t the incidence on input 
materials considered for products fal ~ ing under sub 
s•.:rial 4402 is mainly on steel . while the goods ex­
por.tcd arc made of cast iron; which bears lesser duty 
11i'c1dcnce than steel. Hence the argument that the 
classification of the export goods in this case will be 
d~t~n~incd solely with reference to the description 
given in sub serial No. 4402 without considerino the 
nritme of inp ut material used and the duty inci'den"Ce 
tltcreol, i'> not valid, particularly in · tbe wntcxt of the 
cuntent ~ased. rates in · the drawback schedule, which 
have mainly been provided for serving this purpose. 

( ii) On a consignment of "Jsogel' which is a.n ex­
tract of 'Ispaghula husk' a product of Indian Origin , 
exported during October 1982, drawback was paid at 
12.5 per cent of f.o .b. value after classifying the 
exported product as " drugs, drug intermediates and 
pharmaceutic.al products .not othe_rwise specified" . 

Even though in the production of I sogel, imported 
and indigenous duty paid materials are used, the d uty 
incidenc~ per kilogram of the fin ished product V1o orks 
out to only Rs. 0.662 per kilogram against an average 
f.o.b. value of the finished product of R s. :34.12 per 
kilogram . The duty incidence therefore amounts to 
only 1.94 per cent of the f.o.b . value. 

The product Isogel was not taken into account 
while fix ing the AU Industry rate of 12 .5 per cent of 
f.o.b. \"alue again'St tbc aforesaid entry 'not otherwise 
specified '. The excess payment of drawback to the 
exten t cf 10.56 per ccn't of f.o.b. value was 
the result of the absence of ru tcs for classification in 
the drawback schedule and the calculation of averages 
on a very small percentage of the types to the totality 
of exported produc'ts covered by a description in the 
schedule. T he resulting_ exce.>s payment of drawback 
amounted to l<.s. 30,417. · 

T he irregularity was pointed out in audit in March 
1985. D emand was issued by the depar tment in April 
1985. Recovery particulars are awaited (July 1985) . 

The Ministry stated (January 1986) that ' lsogel' 
was a drug manufactured under Drug licence and 
accon.Jingly its classification under sub-:.crial N o. 1202 
of the drawback schedule was in order. T he Ministry 
als::> added that All Industry rate on any produc t 
under " not otherwise specified"' category being an 
average bf duties paid on input materials on a large 
number of p rod ucts, there· may be cases where such 
incidence may be less or more . The Ministry, however, 
admitted tha t the duty incidence on input materials 
used in the manufacture of 'Isogel' was D'ot specifically 
taken into account while fixing the rate for residuary 
heading 1202 and when the incidence was found · to 
be less, the item was delinked from sub serial No . 
1202 an'CI provided a separate sub-ser ial No. 1207. 

( iii) In respect of three c.onsignmcnts of "Calcium. 

Sennocide", (20 per cent to 40 per c.cnt) an extract 
of senna leaves in the form of powder , exported by 
ai r through a major Custom H ouse between January 
1983 aqd A pril 1983, drawback was paid a t 12.5 
per cent of f.o.b. value under sub-seria l No. 1202 
of d rawback schedule as "dm gs, drug intermediates, 
pharmaceutical products no t · o therwise specified" . 
The goods exported were only a n extract of leaves of 
'Senna' a produce of Indian Origin, and the incidence 
nf duty on the raw materials going into the prod uct 
was not taken into account while working out the 
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average drawback rate against the description "drugs, 
drug intermediates, pharmaceutiq1l products not 
otherwise specified". Because a high rate of 12.5 
per cent of f.o.b. value was indicated against the general 
and residuary description ' not otherwise specified ' 
excess drawback was paid on the export of the said 
goods as per details given below. 

T he drawback (duty incidence) allowable on the 
finished product varied from 7.2 to 7.5 per cei1t of 
f.o.b. value whereas drawback actually paid was 12. 'i 
per cent of f.q_.b. value. The drawback amounting to 
Rs. 44,685 paid in respect of these three shipping 
bills at the aforesaid rate of drawback was therefore 
irregular. · 

The department has since raised a demand for re­
covery of Rs. 49,685 (April 1985) . Recovery parti­
~ulars were awaited (July 1985). 

The Ministry of Finance stated (January 1986) 
that Calcium sennocide is a drug man'ufactured under 
Drug Licence and accordingly its classification under 
sub-serial No. 1202 of Drawback Schedule is in order . 
The Ministry added that the All Industry rate under 
the residuary item 'not elsewhere specified' bcin•g the . 
average of duty paid on input materials, there may be 
cases where such incidence may be less or more. The 
Ministry, however, admitted that duty incidenc(; on 
in11ut materials used in the manufacture of calcium 
Scri:nocide was not taken into consideration while 
fixing the rate for residuary beading No. 1202. The 
Ministry also intimated that when the incidence wa~ 
found to be les:-, a separate S. S. No. 1208 was created 
in the drawback schedule with effect from 1 June 
1983, against which drawback can be paid at the 
appropriate rate specified in• the schedule in respect of 
containers and o!her packing materials used, if any. 

(iv) Under rule 3(1) (ii) of D rawback Rules 1971, 
no drawback shall be allowed if the goods arc pro­
d uced O\ manufactured using imported or indigenous 
materials in respect of which duties have not been 
paid . Rifampicin capsules when imported into India 
are exempt from the whole of Customs duty as also 
additional duty. On three consignments of Rimpacin 
caP'Sules exported thro.'.lgh a major port in October 
1981 and March 1983, drawback was paid at 12.5 
per cent of f.o.b. value under sub-serial No. 1202 of 
the drawback schedule. Rimpacin is the brand name 
given by the manufacturer to R ifampicin importt>.<l and 
no duty incidence (of Customs or Central Excise) was 
borne on the raw materials used in the exported pro­
duct and hence payment of drawback of Rs. 1,59,695 
was irregular. 

The irregular payment was pointed out in audit 
(November 1984/ March 1985 and April 1985). An 

amount of Rs. 1,07,890 was recovered in June nn<l 
July 1985. In respect of the rem,ammg amount, 
further information was awaited from the department 
(August 1985) . 

The Ministry of Finance staled (January l!J8o) 
that ·Rifampicin' Capsule' was a . drug manufactured 
unu.:r Drug licence and accordingly its classification 
under sub serial Nu. 1202 of the drawback schedule 
was in order. The Ministry added that AU Industry 
ra te under the residiJary heading 'not elsewhere spe­
cified' bein'g the average of duties paid on input 
materials of a large number of products falling under 
that sub-heading, there may be cases where such inci­
dence of duty in the manufacture of any particular 
drug may be less or more. The Ministry admitted the 
fact that duty inciderrce on input materials of th.is 
specific drug was not taken into account while fixing 
the rate o[ drawback for the residuary heading 1202. --
The Ministry however clarified that, when the duty ~ 
incidence on the product was foun'<i lo be less on 
account of the fact that such incidence of duty was 
related only to the packing materials, a separate sub 
serial number 1213 was opened with effect from 
16 June 1985 under which orrly drawback at the 
appropriate rate mentioned in the Schedule in respect 
of packing material used, if any, would be admissible. 

(v) On the export of a consignment of 10,00,000 
capsules of the drug cloxacillin in May 1983, draw­
back was allowed at 12.5 per cent f.o.b. un'Cler sub 
serial number 1202 of the drawback schedule. The 
bulk drug cloxacillin when imported into India is 
exempt from the whole of the duty of customs and 
also additional duty by virtue of spt!cific exemption 
notifications. As the only imported raw material 
cloxac1llin has n'Ot borne any duty incidence, no 
drawback is payable on the export of the capsules. 

On the irregular payment of drawback of Rs. 37,000 
being pointe~ out in Audit (September 1984) the 
Custom House justified (March 1985) the payment 
on the ground that the claiin had been paid under 
the All Industry rate and therefore . they were not 
bow1d to verify the incidence of duty, and hence the 
claim cou_ld not have been repected. The justificauon 
advanced by the Custom House in support of the pay­
ment is not in consonance with the provisions of the 
Drawback Rules and the irregular payment of 
Rs. 37,000 remained to be reco_vered from the ex­
porter. Moreover, cloxacillin was not considered by 
the Ministry of 'Finance, while fixing the All Industry 
R ate und~r sub-serial 1202. 

The department has been requested to review all 
other similar cases of payment. A report on 1be 
results of the review was awaited (March 1985). 
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T he Min•istry of Finance stated (January 1986) 
that cloxacillin was a drug manufactured under D rug 
licence and accordingly i ts classification u nder sub­
scrial No. 1202 of the D rawback Schedule was in 
order. The Ministry contended further that dra wback 
a t All Industry rate on any product falling under the 
category 'not elsewhere specified' was the average of 
d uties paid on input ma terials and that there may be 
cases where ~och incidence may be less or more. The 
Ministry however admi t ted that duty incitlcnce on 
input/packing material used in the manufact.'.lre of 
cloxacillin specifically was no t taken in~o account while 
fi xing the All I ndustry rate under residuary sub serial 
No. 1202. The Ministry clar ified that a separate sub 
serial No. l 2 13 was provided in the D rawback sche­
dule with effect from 16 June 1985. 

l.47 Excess payment of drawb'ack due to mi~classi­

fication 

Prior to J June 1982, parts of power driven pumps 
were classifiable for grant of drawback urrder sub­
serial 4502 o( the drawback schedule. From 1 
June l 982, however , the same has been specifically 
mentioned under sub-serial 4503 ( i). 

A major Custom House granted drawback on parts 
of power driven pumps exported in July and Decem­
ber 1982 at the rate of 3 per cent on f.o.b. value under 
sub-serial 4502 instead of under correct sub-serial of 
4503 (i) a t the rate of R s. 145 .UO per t_onne. 

The excess payment of d rawback of R s. 16,364 
was pointed out in audit (J u!y :ind D ecember 1984) . 
The Custom H ouse justified the payment on the 
st rengt h of Finance Ministry's Jetter F. No. 601/4501 / 
82 dalc·d 16 March 1982. In view of the specific in­
clusion of the subject goods under sub-serial 4503 (i) 
of the drawb ack schedule from 1 June 1982 
the c0nten'lion of the department was not correct and 
the excess payment was recoverable. 

The Ministry of F inance stated (February 1986) 
th:it the goods exported were (i) bowl assemblies and 
belt attachments for Johnston vertical turbine pumps 
and ( ii) components there0f an'd they were exported 
on 28 July 1982 and 15 October 1982. The Mini'stry 
admitted that these goods were classifiable under sub­
ser ial No. 4503 (i) of the drawback schedule and the 
exporter in question had been granted special brand 
rate on· 16 March 1982 for comp'.e te pump sets. T he 
Ministry argued that, based o n the d"Jty inc idence of 
R s. 1 .26 per kilogram in respect of bowl assembly 
adopted in the working of specia l brand rate on 
complete pumps, the net excess payment would have 
been Rs. 66 11 only in respect of this specific con­
signment of bowl assemblies exported in October 
1982. as the exporter would have been in any case 
entitled to a payment of R s. 8 ,534 on the co·nsignmcnt 

of 6746 kilograms on the aforesaid duty incidence, 
had he appli~d for special brand rate. Similarly, in 
respect of components of vertica l turb ine pumps (i.e. 
discharge head assemblies) exported in' July 1982, the 
net payment of drawback by adopting the duty inci-

. dence o( R s. 3 per kilogram in the special brand rate 
case wo.:1Id have amounted to R s. l, 140 had the ex­
porter applied for special brand rate. 

The Ministry's reply is not acceptable as the special 
brand rate granted in' Marc h 1982 was for comp'.cte 
pumps sets and not for components. Since the compo­
nents exported conformed to the description of the 
sub-~C'ria l No. 4503( i) of the drawback schedule, 
adoption of the higher duty inciden'Ce considered in a 
special brand rate fixation was not relevant. F 0'.lrther, 
the All Industry rate, being an average of the duties 
paid on the inputs going into the maril1facture of the 
products falling under sub . eria l No. 4 503 (i) . would 
have tak·~n into account the duty incidence on export 
goods also. So the re was no justificatiort for ignoring 
the All Industry ra te in this case. 

1.48 Irregular payment of drawback in excess of 
market price of cxpo11 goods 

Section 76(1 ) (b ) of the C ustoms Act 1962 stipu­
lates . that no drawback i~ admissible in respect of 
any goods the market price of which is Jess than the 
amou~t <>f d rawback due thereon. 

In respect of one consignment of Agricultural Te'.l 
Knives, (Hand tools made of steel not otherwise 
specified other than Cast) having market value of 
Rs. 14,000 as declared in the shipping bill , exported 
in D ecember 1980, a major Cu~tom H ouse allowed 
drawback of R s. 17 ,217 as per the rates prescribed 
for · such items in the drawback schedule. The draw­
back on the subject goods was clearly in excess of 
the market value and hence no drawback wa<; 
aJiowable. 

On the irregulari ty being pointed out in audit 
(September 1984), the Cus tom House stated that de­
mand for R s. 17,2 17 ·was issued to the party on 
22 October, 1984, the party had gone in ap'pcal 
and the case was pending a'djudicat ion. 

Similarly on a nother consignment of subject goods 
valuing Rs. 7.800 exported in December J 980, draw­
back amounting to Rs. 12,125 was irregularly :.illow· 
c-d to the same expor ter. 

While con~nning the facts, the Minis'.ry stated 
(September 1985) that steps had since been ini tiated 
for recovering the a'mount. 
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1.49 Dra¥i back and baggage 

Section 74 of ~he Customs Act 1962 provides that 
where goods imported intq India are exporte~, ~8 per 
cenr of th~ duty paid on the goods on their ~mpo~t 
shall be repaid as drawback if (a) the goods p,re 1dent1-
fied to the satisfaction of the Assistant Collector of 
Customs as the goods which were imported and 
(b) the goods are entered for export within twc;i years 
from the date of payment of duty on the importation 
thereof. The Ministry of Law have advised that 
baggage being a category of g,'Oods which "cannot be 
enteTed for export" in the light of provisions in Sec­
tion 2(16), 2 (37) 50 and 44 of the A.ct, duty paid on 
import of baggage cannot be refunded as drawback on 
export of baggage. 

In the Air Customs Collectorate of a major Customs 
Airport, drawback amounting to R s. 22,872 was paid 
011 re-export of certain items of baggage. The expor t­
ed article~ included Video Cassettee Recorder and 
Casio musical instrument, which were imported as 
passenger baggage and cleared on pa'yment of duty 
The paym(!nt of drawback on re-export of these items 
was irregular in view of the aforesaid legal position. 

The irr~gular payment was pointed out ,in audit jp 

Fcbrunry 1983. 

T:1c Ministry of Finance confirmed the facts and 
sta1d (February 1986) that the legal posit ion had 
sin1.:c been corrected to allow drawback on· goods 
brought as baggage and re-exported. 

OVERTIME FEES 

l .50 Non-l'!vy oI overtime fees 

A ; per C ust0ms (Fees for rendering services by 
cus'.:oms officers) Regulations J 968, firm /person re­
quiring the services of a customs officer for any pur­
pose, has to make a formal tequest for the same and, 
on their b eing gra'nted, th<> person has to pay the fr.es/ 
as prescribed in the Table appended to t he R egula­
tions. Separate rates of fees were prescribed for the 
pericidi.e: ( J) from 6 a.m. to 8 p.m. on working .. ~ays 
(2) 8 p.m. lo 6 a.m. on working d:?.ys and (3) Sundays 
and other holidays irrespective of hours of work. 
According to this Table, recovery of fees has to bel 
made for service rendered by the customs officer a nd 
no free services has been specifically provided therein. 

(i) In some minor sea-por ts and one airport, over­
time fees were recovered for ordinary services render­
ed by Preventive Officers between 6 :_i.m. and 10 a.ill .. 
but no recovery was made for service rendered by such 
officers from 10 a .m. to 6 p.m. Jn respect of certain 

sea por ls, however, no fees were recovered .even for 
the ordinary services rendered during the entire dur:1

• 

tion from 6 a.m. lo 6 p.m. 

On the non recovery of fees for the aforesaid dura· 
lion being pointed oe t to the depart1~1e~t, it was 
stated that the recovery of overtime fees pnor to the) 
issue of Regulations 1968 was regulated under pru­
visions of the Preventive Service Manual which di~ 
not require: charging of fees for ordinary service9 
rendered between 6 a.m. and 6 p.m. The Board :_ilso 
clarified in its Jetter ·of March 1968 I hat it wa~ n;)t 

its intenti0n to change the p revailing practice of 
charging fees for other than ordinary services at all 
hours and for ordinary services only outside the work­
ing hours. But sub-section 4 of the Regulations super­
seded all the earlier orders and instructions in fore~ 
at the commencement of the Regula'tions. Therefore 
the question• of continuance of the practice followed 
prior to the introduction of the Regulations of J 968 
sh<' uld not arise. If the practice as followed earlier 
were to continue, the Board has to make suitable pro­
visions in the aforesaid Regula tion itself besides defin­
ing the terms "Ordinary Service" "Working H.ours" 
etc. Neither any prov isions in the Regulation itself 
for the aforesaid practice have been made nor have 
these terms been defined therei n in the absence of 
which non-levy of fees for services rendered by Pre­
ventive officers to the merchants/steamer agen1s 
who require the services of the preventive olticers 
from 6 a.m. to 6 p.m. would be irregular . 

R evenue toss by way of non-levy of fees during me 
two years 1981-82 and 1982-83 amounts to Rs. 3.71 
lakhs in respect of 3 mirror ports and one airport 
A major Custom House intimated th nt the revenue 
lost in this account could not be a'rrived at due tee 
non availabili ty of records. 

(ii) Though the aforesaid Regulations do not con­
tt>mplate any distinction between "ordinary services,. 
<1nd "out of the ordinary services" , a major Cus tom 
House made such a dist inc tion and did not c'iarge 
n'ny fees for ordinary services rendered by preventive 
officers between 6 a.m. and 10 a..m. Al! work con­
nected wit~h loading and unloading of cargo from and 
to wharf areas, supervision on board vesseJs, passing' 
coastal cargo for shipment and for removal to after 
land ing from coastal vessels. was considered as 
ordinary services. The Cus tom House did not obta in 
written requests from individual traders for work con­
sidered as "ordinary services" between 6 a.m and 
J 0 a.rn. and a record nf s uch work was not main­
tained. The loss of revenue due to non collection of 
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overtime foes from the merchants could not, there­
fore be worked out. However, the total fees com-

' puted with reference to the! hours during which the 
preventive officers attended to the aforesaid type of 
work (as seen from the overtime posting Register) 
amounted to Rs. 14,380 during th~ period August 
1984 to October 1984 and on that basis about 
Rs .50,000 for the whole year. 

The above paragraphs were sent to tho Ministry of 
Finance (September 1985 and October 1985); their 
reply is awaited (January 1986). 

1. 51 Short realisation of overtime fees due to adoption 
of lower rates of cost for services or customs 
officers in bonded warehouses 

The customs department lends the services of its 
officers to customs bonded warehouses located inside 
the factories on cost recovery basis. By an order 
dated 16 March 1984, Government decided to recover 
the cost at two and a half times of the emoluments 
payable to its staff. 

In a customs bonded war~house of a nnit, it was 
noticed that the cost 0f customs officers jstaff deployed 
thereat was recovered at old rates even after their 
P.nhancemcnt in March 1984. On the matter being . 
pointed out in audit (January 1985) the depart~ent 
raised (April 1985) a demand of Rs. 85,377 for the 
period April 1984 to March 1985. 

The Ministry of Financ~ sta'ted that the amount bad 
siuce been recovered. 

OTHER IRREGULARITIES OF INTEREST 

1.52 Loss of revenue due to delay in forwarding of 
documents to Intt!mal Audit and Statutory Audit 

According to proviso below section 15 of the 
Customs. Act 1962 the ra.tcj of duty for goods in 
respect of which the bills of ~ntry have been present­
ed under prior entry system is the rate prevailirig on 
the date of entry inwards of the vessel by which the 
goods are imported. 

On three . consignments of 'tin mill black plates~ 
imported through a ~ajor port, customs duty was 
levied at the rates in force on the. dates of presenta­
tion of bills of entry instead of at the rates applicable 
on the dates of entry inwards of the vessels which 
were later than the dates of presentation of bills of 
entry. This resulted in duty b~ing levied short by 
Rs. 1 ,67,~9,260. . 

Th t> duty short levied could not be recovered 
because the demand notices had become time barred 

S / 12 C&AG/85-6 

under section 28 of the Customs Act 1962. A peru­
sal of the case file revealed the fo)lowini: system 
failures. 

(a) The bills of entry were presented between 
14 December 1983 and 29 December 1983 where­
as the date's of entry inwards of the vessels carry­
ing the imported goods were between 5 January 
1984 and 24 January 1984. The assess­
ments were completed during the period between 
20 December 1983 and 30 D ecember 1983 at ,he 
rates of duty prevalent on the dates of presentation 
of bills of entry (i.e. after allowing the exemptioa 
under notitication dated 13 November 1981 as amend­
ed which was valid upto 31 December 1983 o nly). 
However, no follow up action was taken by the 
Appraising D epar tment to review the assessments 
ma.de on these bills of entry presented under Prior 
Entry system on the basis of rates of duty applicable 
with reference to the dates of entry inwards of the 
vessels as required under para 37 of Central MariuaJ 
of Appraising D epartment (Volume I). 

(b) The concerned bills of entry were received in 
the Internal Audit Department on 11 July 1984 and 
12 July 1984 (i.e. more than six months after the 
date of payment of duty) after the,n'Otice of demand 
of duty had become time barred under section 28 
of the Cl)stoms Act 1962. 

(c) The existing instructions of G overnment provide 
that origin!ll bills .of entry after payment of duty 
should be forwarded to Statutory Audit within 120 
days from the date of payment of duty. In this case, 
the original bills of entry were not sent to Statutory 
Audit at all. The duplicate bills of entry on the 
basis of which audit objections were raised were re­
ceived in audit about 12 months after the dates of 
payment qf duty. 

(d) While Internal Audit raised the objection in 
!uly 1984, the request for voluntary payment by the 
1mporter was made a~ late as in December 1984 only 
after. the short levy was pointed out by Statutory 
Audi~ on the basis of audit of duplicate bills of entry. 
The unporter, however, e1<pressed his inability in 
February 1985 to make the payment. 

. In this contex.t, the Public Acco1Jnts Committee had, 
111 pa~a 1.19 of Its .212 R eport (1975-76) , emphasised 
the need for reducing the time lag between assessment 
and intemJ!.l audit by gearing up the system in order 
t~ e? sure tha t scrutiny by Internal Audit is completed 
wtt~m the prescribed period, as otherwise internal 
audit wou~d itself be futile. Even . though Govern­
ment had issued instructions in December 1979 for 
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improving the efficiency and adequacy of Internal 
Audit and for timely transmission of customs docu­
ments to Audit for conducting the checks with in the 
prescribed t ime limit in the light of the aforesaid rc­
commendatioos of the Public Accounts Corµmi ttec, 
the system fai led due to lack of proper moni toring of 
implementation of Government instructions in this 
regard. T his resulted in avoidable loss of revenue of 
R s. 1.68 crorcs;. 

The Ministry of Finance confirmed the facts. 

1.53 Loss of revenue due to delay in raising olJjections 

by Internal Audit 

According to the instructions issued by Government 
in February 1975 and March 1978 for reducing the 
time Jaoo between assessment and raising of less charge "' . 
demand, a period of 2 L days is prescribed for send-
ing outport customs documents (bills of ent ry) to 
the Inten~al Audit department o f jurisdict ional 
Custom House and another period of 4 weeks for 
completion of scrutiny by them. T hereafter, the 
documents ?re to be sent to Statu tory Audi t. Docu­
ments on ~hich Statutory Audit r ais ;s objections are 
sent back to the Internal Audit Dcpartmrnt so tha t 
they could examine them and transmit them to the 
Custom lfousc for necessary action. 1 he Custom 
House has to ensure issue of less charge demand to 
the importer within the statutory time limit of 6 
months from the date of paymen t of du ty prescribed 
in section 28 of the Customs Act 1962 in order to 
avoid time bar. How~ver, requests for voluntary 
payments ~an be made after the expi ry of six month5 
and recovery In such cases cannot be legally enforced . 

· Two bills of entry pertaining to July l 979 were De nt 
by a Custom House to the Interna l Audi t. Department 
after two months. On receirt of these documents in 
October 1979, objections were raised by the ln temal 
Audit Department only on 1 March 1980 ( i.e. after 
the expiry of the statutory period of 6 months pro­
vided under the Customs Act 1962 for ra ising ) t'~S 

charge dem ands). In respect of th e first case, a r e­
quest fo r vo lun'tary payment of R s. 76, 189 was made 
to the importer on 23 Apri l 1980 by the Custom 
Hous~ hased on t~e objection of In ternal Audi t re-

. ccivecl on 31 March 1980. In r espect of the second 
case similar request for voluntary payment wa's m ade 
for R s. 82.029 on 7 July 1980 only though the ob jec­
t ion \~·a~ received in the Custom H ome on 3 April 
1980. Both the demand~ were not honou red by the 
importers (April 1985). 

T he department sta'.ed (April 1985) that in the fir~t 

case the importer, a Lextile mill, J id not honqu r the 
demand on the ground that it was time barred. Jn 
the other case il was st :<tcd that the importer, a Public 
Sector Undertaking, had not given reply to the show 
cause notice inspire nf r.:-pcared reminde rs . The de­
partment admitted tha t the delay in rnising demand 
was mainly due to delay on . the part of the 1 nternal 
A udit Depa'rtment. It also added tha t suitable ins­
tructions ..yere being issued to all concerned for strict 
adherence to the Minist ry's instroctions. 

In this connection, it may be stated that the Public 
Accounts Committee had already made several re­
commendations in the past in regard to the effective­
ness and efficient functioning of Internal Audil 
Department. In par:::-graphs 3.2 1 to 3.25 of its latest 
44 R eport , the Public l\ccounts Committee (1 980-81) 
(Seventh Lok Sabha) expressed the need for streng­
thening the Internal A udit Department for using it as 
a modern managem ent tool. In c9mpliance with the 
recommendations of the P ublic Accounts Commiltee 
bcW'ernment issued elaborate instruct ions 011 

3 1 Dece mber 1981 providi n·g for the receipt o f docu­
ments both in Internal and Statu tory Audit within 
the time limit laid down under Sect ion 28 of the 
Customs Act 1962 for issui ng a dt:mand notice. Tht> 
system appears to have fai led in so fa r as documents 
r elating to outrorls received in the In ternal Audit 
D'epartment of the jurisdictional Cuq om House · aw 
concerned . 

The Ministry of Fi nance confirmed the tacrs. 

1.54 Loss of revenue due to dcl:t)' in rnising of 

demand within the statutory time limit 

A5 per a not ifkati on da ted 22 June J 985 as a mend­
ed motor cars, moto r cy~le etc., arc allowed to bi:: 
imported by Members of an Automobile Club M Asso­
ciation belonging to the Federa tion of A lliance Jnte r­
natiomllc De Touri smc under an· international pass 
(triptyquc) or cusro1:1s permi t (c:JP1C' t de p:t<,~agc en 
douane) issued by such a.ssociat ions and the vehicles 
are exempt from payment of customs d ut~· provided 
the pass or permit is guaranteed bv the F ederal ion or 
lndia·n Automobile Associations. .Such vehicles have 
to be re-exported ou t o f Ind ia with in six mon ths from 
the date of im port. Article 26 of 'Custom~ Conven­
tion on the Temporary I mportation of p ri\'a te road 
vehicle~· c;t ipulMes that ti1f' <ie r ? rt'11rn t ha~ no rig!1t 

-
,+ . 

I 



-I.. 

-
,-f . 

OTIIER IRREGULARITIES OF INTEREST 33 

to require payment of duty from the guranteeH)g A~so­

ciation when th,: nou-discharg..: of temporary importa­
tion papers have not bee11 notified to the association 
'Ylthin one year of the dale of expiry of validity of 
the pass or permit. 

A vehicle wa·> ~llowed to be i mponcd through a 
Janel customs station in September 1978 on a carnet 
which was valid upto 23 November 1978. On the 
expiry of the period, neither an extension for reten­

. tion ot the vehicle in Jncl ia was obtained nor was the 
vehicle r e-exported. Notice demanding customs duty 
trom the Automobile Association was issued by the 
department on 23 November 1979. However, the 
demand was received on· 20 February 1980, i.e. after 
about 3 months of its despatch fro m lhe customs 
station. The A~$oci ::i t ion, however, declinl'd to pay 
Jutv 011 the ground that the dema nd was barred by 
limitation of time. 

On the omission being pointed out (September 
1983) in audit the depart111ent stated (March 1985) 
that the demand raised agu.inst the guaranteeing Asso­
ciation being time barred had been vacated and action 
to fix responsibility was under '1rocess. Failure of the 
department in r aising of demand within the stipulated 
period resulted in loss of revenue of R s. 70,601. 

T he Ministry of F inance confirmed the facts an9 
stated (January 1986) tha t the duty amount of 
Rs. 70,601 could not be recovered from the Federa­
tion of Indian Automobile Association which furnish­
ed guarantee, because the C ustom House tailed lo 
raise a· demand within one year of da te of expiry of 
the validity of the docum.!n ts relating to temporary 
duty free admission of vehicJe. 

1.55 Delay in recovery of Import Trade. Control fine 
·· ' · from Poi1 Trust 

'fhe goods imported into India and not cleared for 
home consumption or oth envise with in two months 
from the date of unload ing are sold in auction by the 
Port Trust wi th the permission of customs authorities 
arter giving t he notices to the importers. On sucl; 
goods, I.T.C. fine is levied a t 50 per cent of the 
value for industrial raw material and machinery and 
at l 00 per cent for all other goods. 

A s per procedure laid down by a majo r Custom 
House in Augu st 1977 am• unts payable by Custom 

House to Port Trust on account of rent for godowns 
used for storage of confiscated goods and pre and 
post confiscation charges are to be adjusted against 
the amount of I.T.C. fine realised as a result of auction 
sale of confiscated goods. · 

Port Trust is recovering pre and post confiscation 
charges and warehouse rent regularly every month 
from customs by adjustment from allocated l.T.C. fine 
payable to Customs but there was inordinate delay in 
allocating the fine payable to customs department 
itself after the realisation of the sale proce~ds . At 
the end of 31 M arch 1984, the balance of I.T.C. fine 
allocated upto the year 1979-80 payable by Port 
Trust to Custoni House amounted to Rs. 57,44,838. 
Allocation of I.T.C. fine from the sale proceeds of 
goods sold in auction for the years 1980-81 to 
1983-84 is yet to be .finalised. . On the basis o f the 
trend for earlier years, the amount of I.T.C. fine 
recoverable fro(.U Port Trust as on 31 March 1984 
would exceed R s. 2 crores. Thus on account of in­
ordinate delay in allocating I.T.C. fine and also due 
to non-payment of balance of fine by Port Trust to 
Customs, huge amount due to c1tstoms department is 
pending with Port Trust. · 

The department stated that the matter had been 

taken up by the CoHector of C ustoms with the Chair­

man of Port Trust (Ma·rch 1985). 

The Ministry of Finance, while confirming the ta1.:ts, 
stated (November 1985) that a sairabk procedure is 
being evolved in consultation \Vith Bombay Port Tru~t 
so th at the amount of I.T.C. fine demanded for the 
auctioned goods during a particular year be passed on 
to the customs department by the port trust en yearly 
basis. 

1.56 Irr egularities in bonds and bank guarantees exe­
cuted by Importers 

As per departme::ttul instructions of l 960 issued by 
the Central Board of Revenue as amended from tim• 
to time by the Central Board of Excise and Customs 
bonds are to be executed by the importers in support 
of their obligation~ to fulfil end u>e conditions subject 
to which exemption from duty had been allowed to 
them. T he bonds executed by the importers are re­
quired to he reviewed well before their expiry. Cons_e­
quent upon such review, the bonds are either can~ 
celled or duty is levied and collected. 
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2 . The position of bonds/ guarantees executed in a major Custom House (Bombay) during the years 
1980 to 1982 was as under : 

(Rupees in Lakhs) 

Year Number Bond against Number Bond against Number Bond ai:ainst 
production or 
Enduse Cert i­
ficate 

Numb: r Bonds 
I.T.C. Test Report accepted 

1980 16 

1981 58 

1982 227 

Bond Value 

Bank 
Gttarantee 

16.69 

14.33 
176.26 

161 .51 

688. 93 

297.62 

30 

3. A test check of these bonds and the rela ted Cus­
tom House records revealed the following irregularities. 

(a) The period of validity ha'd expired in respect of 
13 bonds (valued at R s. 15 Jakhs) executed during 
the years 1980, 1981 and 1982 but no demand had 
been raised even though conditions governing the 
import had not been fulfilled. The revenue invofved 
is Rs. 15,38,824. 

(b)(i) In other cases of 68 bonds (valued at Rs. 1.80 
crores) executed during the same period, demands 
were raised after the expiry of the period of validity of 
the bonds. The revenue forgone is R s. 1.80 crores. 

(ii) In 4 cases involving bonds and gm;rantees 
(values of R s. 1.73 lakhs each) demands were raised 
only in June 1983 after the bank guarantees had 
already expired in December J 98 1. The revenue for­
gone is Rs. 1.73 lakhs. 

(c) In respect of an importer who imported two 
consignments of aluminium ingots, the dema.nds for 
Rs. 3.04 lakhs (bank guarantee R s. 1.01 lakhs) in one 
case and Rs. 1.00 lakh (bank guarantee Rs. 1.02 
lakhs) in the other case were required to be enforced 
on the dismissal of a petition filed by the importer on 
assessment of aluminium ingots/wire rods by a High 
Court in March 1983. However, demands were not 
issued even though they were dated April 1983 which · 
rendered the invoking of guarantee time barred. Bond 
value was Rs. 4.04 lakhs (guarantee value R s. 2.03 
lak.hs) of which one bond wns not covered by guaran­
tee for th o full amounl of duty amounting lo Rs. 3.01 

523 

3425.06 627 

6.35 

0.85 654 

0 .85 

Bond Value 

Bank 
Guarani.:c 

I 138. 72 

896.82 
1211. 26 

----
917 .24 

1944.68 

1357.43 

334 

1356 

'4 

1238 

against the 
orders of 

thccourt in 
cases/ Mis-
cellaneous. 
Bond V~ l ue 

Bank 
Guarantee 

531 .92 

531.92 
4716.02 

3100 .01 
l. 76 

l. 76 
6236.58 

3774.08 

lakhs. This resulted in non collection of duty of 
Rs. 4 .04 lak.hs by way of bonds. 

(d) In two cases of imports of P.V.C. resins, one 
bond valuing Rs. 9.88 lakhs (bank guarantee Rs. 4.94 
l:;tkhs) and the other bond valuing Rs. 10.79 lakhs 
(bank guarantee Rs. 5.40 Jakhs), the Custom House 
issued the demands on 23 April 1983 and 14 June 
1983 respectively demanding the payment of diffe­
rence of duty, even though the bank guarantees had 
expired on 6 February 1982 and 13 April 1982 res­
pectively. No action was taken to renew the guarantee 
in these cases. This resulted in non collectioa of rluty 
of Rs. 20.67 lakhs. 

(e) (i) In respect of import of caustic soda by 63 
. importers, bank guarantees a t 50 per cent of the duty 
were accepted pending finalisation of assessment. T hese 
guarantees were not renewed each year till finalisation 
of the cases nor was duty realised. Inaction on the 
part of the departmont resulted in &locking up of r!­
venue to the extent of Rs. 1.1 9 crores. 

(ii) In another case the demand at 50 per cent of 
duty difference was raised against the importer and 
bank on 27 April 1983; but the guarantee given by 
the bank had dxpired on 31 January 1982 and the 
revenue involved amounted to Rs. 81,414. 

4 . (~) lo respect of 46 cases of imports of slainless 
steel circles, tub~s, wires rods and angles, bright steel 
bars and galvan ised s_heets and colour T .V. sets the 
bonds executed by importers were securcc.J by bank 
guarantees for value of Rs. 6.3 crores but the banks 
refused to honour the guarantees on the ground that 
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they bad already expired. The amount was thus lost 

to the Government. 

(b) The bank guarantee fumished by an import1.:r of 
caustic soda was not honoured qy the bank on the 
ground that the guarantee was not presented within 
tbe period of its validity. The revenue thus not rea­
lised (a.t 82.5 per cent as duty difference in the said 
case) and forgone amounted to R s. 1.45 crorc!S. 

5. Several consignments of stainless steel circles 
v.ere imported by an impo.:ter firm. T he importer 
sought judicial remedy by filing two petitions for 
clearance of these goods on execution of bonds by 
guarantees by assessing the goods initially at 35 per 
cent (plus 10 per cent auxiliary duty) instead of at 
220 per cent ad valorem leviable o therwise on stain­
foss steel sheets. 

Th~ bonds and bank: guarantees amounting to 
Rs. 3.72 crores (at 50 per cent of the value of the 
bond) and Rs. 1.34 crores (at 25 or 50 per cent of 
value of bond in some cases) respectively were fur­
nished by the importer . On the dismissal of the 
aforesaid two petitions of the firm (September 1982) 
the demands were issued in respect of four bonds; 
but the bank rejected the claims on the ground that 
the petitions had not been disposed of within the vali· 
dity period guaranteed by the bank. 

The department, in reply, stated (December 1983) 
that the said firm was not in existence and the peti­
tioner had no financial status. The reasons for the 
acceptance of the bonds in these cases without asses­
sing the financial stability of the firm were enquired 
in a•Jdit ( March 1984); the reply of the department is 
awaited (September 1985). 

6. From an importer of brass scrap ( R s. 15.79 
la khs) , German silver scrap (R s. 2 Jakhs) and zinc 
(value no t available) , bonds were taken for R s. 16.00 
lakbs) backed with scheduled ban'k guarantee for 
Rs. 10.44 lakhs. The guarantee produced by the im­
porter was found to be a forged one, as the concerr 
ned scheduled bank had denied of having executed 
any such guarantee. The importer was also not 
t raceable. The· reven'Ue forgone amounted to Rs. 16.00 
lakhs. 

7. As per records demands were shown to have 
been raised in 49 cases, but were not issued actually. 
The fact of demands stated to have been sent by re­
gistered post could not be substantiated by postal re­
ceipts. The amount of duty involved in these cases 
aggregat~d to R s. 61.00 Jakhs (bank guarantee Rs. 42 
lakhs). 

8. Tn respect of 13 bonds deinands were raised for 
R~. 3.90 lakhs instead of R s. 26.00 Iakhs. No reco­
very for the balanc~ amo unt was made (September 

1983). T he gua.r:antees in t hese cases had already 
expired in November 1981 and December 1983. 

On import of aluminium ingots by a firm a de­
mand was raised for R s. 80,000 ( being t he value of 
bond) instead of R s. 1.60 lakhs on account of duty 

payable. 

9. In respect of a bond cx.ec11~cd for R s. 63,000 
by a firm for import of caustic soda, the concerned 
files were stated to be missing, recovery had not been 
made and guarantees were shown as havin& expired 
in 1981. 

10. In 154 cases demands for Rs. 2.46 crores had 
not been realised from the importers and action was 
still under way to recover the amounts. 

To sum up, the following types of ir rejiularities 
leading to the loss of revenue and non recovery of 
duty, were notic§d in the course of review of bonds 
and guarantees : 

(a) The depar tment did not produce to audit 
any record to show that the financial sta rns/ 
bonafides of the impor ters was verified by 
the Custom H ouse at the time of acceptance 
of the · bond from them. 

(b) In one case the firm became extinct and tJ1e 
importer had no financial status with tht>. 
~fflux of time. 

(c) In another case, the guarantee of the b.mk 
produced by the importer was forged and 
the department did not verify genuineness 
of the document. 

(d) Yet in another case, the file containing the 
guarantee papers was stated to be not 
traceabl~ 

( e) In yet another case, the bank which guar­
anteed the amount refused to honour the de­
mand issued by the C ustom House on the 
~round of expiry of validity period. be~ 
cause of delay in action taken by the Cus­
toms Officers. · 

The above lacunae noticed during the test check 
of Custom. House records call for a thorough and 
systematic review of the system of acceptance and 
enforcement of bonds/guarantees executed by the 
importers/ ba nks in order to safeguard Governmeoc 
revenue. T he facts brought out above point out the 
need for proper monitoring arrangements. 

The matter was repor ted to the Ministry of F inance 
in O ctober 1985 ; thei r reply is awaited (J::in uary 

1986). ' 

ln another air customs collocte rate (Delhi) the 
bonds executed by importers for various purposes 
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were checked in al!ldit and the following irregulari­
ties came to not ice. 

(i) In 849 cases bonds valuing R s. 18.53 cror~:. 
executed [rom 1 Jan uary J977 to 30 J une L983 were 
st ill lying Uli'cancelled with the customs au thorities. It 
i!. thcrcf0rc evident that verifica tions of end use or levy 
of differ~n tial duty, etc. i11 the event of the non ob­
servance of the terms of the bond had not been done 
in these cases even though the validity period of tht> 
bonds had expired long ba.;k. 

( ii) Provisional assessment of duty 

Section 18 of the Customs Act 1962 permits the 
Customs Officer to assess provisionally custom duty 
pending his further satisfaction about the rate char­
gea ble on the goods imported in the execution of such 
surety as the officer m ay deem fit for the payment of 
the difkren·ce, if any, be tween the du ty final ly asses­
sed and doty provisiona lly assessed. ln' 165 cases 
provisional duty bonds vaJuing R s. 4.19 crores exec­
uted from l January 1978 to 30 June 1983 were lying 
uncancelled even though the validity period of thes~ 
bonds had expired long ago. No action has been 
taken to finalise these provisional assessm ents and also 
to cancel the bonds executed in this regard. 

(iii) Transit bonds 

The Custom Officers are au thorised to permit r~ 
moval of goods from one wareho use to a nother with­
out payment of duty subject to such conditions l\S 

may be prescribed for the due arrival of the ware­
housed goods at the warehouse to which transfei· is 
permitted. Transit bonds involving Rs. 7.36 crores 
executed in 45 cases from 1 Jan:rnry 1979 to 30 ·J une 
1983 were lying uncancelled. In the absence of can­
ccl '.ation/ discbarge of such bonds it ca nno t be certi­
fied that the goods actually a rrived in new ware­
house and were cleared only after payment of the 
custom duty. 

(iv) Re-export bonds 
Under exemption notifications issued under the 

Customs Act 1962 imports o f cer tain goods into the 
country are allowed for ~pecial purpose and for a 
specific per iod without payment o f customs duty sub­
j.:c t t o the c0nditio n that the goods will be re expor­
ted within the specified period. ln 101 cases re-export 
bonds valuing R s. 6.60 crores execu ted between 1 
J anua ry 1979 to 30 June 1983 were iying' uncancelled . 
Obviously, the condition for re-c.xport of the gqods 
i•i· tl1csc cases has not been fulfilled. N either the d""­
m and for payment of duty, in respect of those case 
where the re-export in terms of the bond has not been 
made within the specified period , has been issued nor 
bas action been taken to regular ise the cases in r~~­
pect of which re-exports have taken p lace beyond the 
periods specified in the exemptio n no tifications. 

(v) Miscellaneous bonds 

MisceUaneous bonds coveri ng 212 cases and valu­
ing R s. 4.25 crores were executed for 9ther pu rposes 
such as I . T. C. etc. by various importers from 1 
J anuary 1978 to 30 June 1983. These were lying 
uncancelled , even though the validity period of these 
bonds had expired since long. 

(vi) The position of the pending bonds perta in­
ing to the. period 1977 to 1983 (as on 30 June J 983) 
has been computed as 13 72 cases of the va lue of 
Rs. 40.94 crores. 

The above particulars were sent to the Custom 
House in May 1985; its reply is awai ted (August 
1985). 

The ca e was r eported to the Ministry o f .Finance 
in August 1985; their reply is awaited ( Januarv 
1986). 

1.5 7 LU!>S of l'evenue due to delay u 1 enforcing the 
l.luud 

As per the Customs Act 1962, the impor ter uf 
any dutiable goods, which have been entered for 
·warehousing and assessed to duty, shall execute a 
bond binding himself for a wm equal to twice the 
amounL of the duty assessed on such goods. Where 
such goods have not been cleared within the period 
o f bond for home consumption' or exportation or are 
not duly accounted for to the sa tisfaction of the pro­
per officer be m ay, under section 72 of the Act, de­
mand and the owner of such goods shall for th with 
pay full amount of d uty chargeable on such goods 
to£~i hcr wi th penalties, ren t, interest a nd other char­
ge:. payable in r espect of such goods. From 25 
August 1983, import of steel melting scra p was exempt 
from the payment of who le of the customs duty. 

' 'Stainless steel mel ting scrap" falling under cu:s­
toms tariff heading 73.05/ 05 was impor ted against a 
bond executed on 6 F ebruary 1982. T he period of 
bond was extended by the Collector upto 5 A ugust 
1983; but a part consignment weig hi ng 141.230 
tonne remained un clea red even after the expiry of 
the extended period of bond and thus became liable 
lO duty amounting to R s. 5.6 lakhs. The :)up..:n n­
tenden t, C ustoms. Range demanded duty only on 25 
August 1983 when the goods became exempt from 
d uly. The go0ds were ac tually cleared free of d uty 
in September 1983. When the case was submitted by 
t!Je department for the g rant of expost-facto extension 
of the bond (April 1984) , the Collecto r imposed 
(July 1984) a personal penalty o f R s. 500 for the 
violation of provisio ns of section 72 o f the Act. Fai lure 
tv de mand payment of appropriate duty im med ia tely 
on the expiry of bond resulted in loss of revenue of 
R s. 5 .6 lakhs. 

-
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On the omission being pointed out in audit ( AugusL 
198-1) the depart ment confirmed the facts (Febru-

1uy 1985) and stated that there was no lapse on thr. 
part of the departmental officers as the goods were 
exempt from payment of duty at the time of their 
ckn ;· ~111·cc . Since the liabil ity for payment of appro­
pria te duty arose on the expiry of lhe extended per ­
iod of the bond, failure of the department to de­
mand du :y immediately resulted in loss of reven:1t". 
of R s. 5 .6 lakhs. 

T h(' Ministry of Finance stated (January 1986) 
that clause (b) of sub section ( l) o[ section l :; 
provides that in · case of goods cleared from a ware· 
house under Section 68, the rate of du ty applicable 
will be the one prevailfog on• the da te o n which the 
goods are actually removed from the warehouse. 
They, however, added tha t the question', whether tho 
provision s of Section 15(1)'(b) would be applicab!~ 
or not, where warehousing period had expired and 
demand w1der Section 72 of Custo'ms Act, 1962 had 
been issued, was beinr exami ned in consulta ' ion with 
M injstry of Law. 

1.5 1-? Delay i'n disposal of confiscated goods 

Goods imported by passengers detained for pay­
rnent of duty or confiscated by customs dep3rtment 
are disposed of by sale to .prescribed agencies in ac­
cMdance with Government instrnclions issued from 
time to time. 

AccordiPg to the instructions issued by Govern­
ment in May 1978 regarding disposal of such goods, 
typewri ters/ binoculars are to be sold to Government 
department~ only as per their requiremeh ts . In a di~­

posal warehN :se under th e jurisdiction cif major Cus­
tom H ouse, .:t was noticed (November 1984) that 
typewriters/binoculars had been pendnig d isposal for 
many yea rs P.S there was no re5ponse from Govern­
ment de'p::ut1i-:e11 t<; for their r•U i'Ch~SC and the pen­
flenqi of the<;e goods yearwisc i-; indicated below : 

------------- - - - - ----
Ye1r fro1.n which pending Tyoe- Binoculars 

writers 

--------- (Numl-ers) (Numbers) 

1976 4 
1977 10 
1978 6 
1979 2 5 
!9110 29 42 
1981 14 24 
1982 18 27 
198:1 32 J I 
1 9~4 1) l3 

TOT.\!. 128 113 

· The· fact that these i tems have remained unsold 
would justi fy a review of the Governmen•t orders res­
tricting their sales to Government depar iments on!y. 
As these val~iable articles ·have been lying u n ulili~ed 

in packed condition s, the possibtlity of their losing 
u tility value due to efflu x of t ime can not be ru led out 
The revenue that has remai ned to be realised a mounts 
!.) ahout R s. 2.50 lakhs. Aud it brou ght the delav in 
rlisposal of these articles to the n otice of the ctepart · 
me nt in July 1985 . 

The M inistry of Finance, whi le connrming the 
facts, stated that all the Collectorates were being aske,l 
to dispose of the binoculars, typewri ters, etc., if not 
required for depar tniental appropriation or for use of 
other Government depa rtments, as per the Ministry 
instructions F . No. 711 120183-LC (AS) dated 10 
August 19.8 3. 

1.59 n~ lny in confinm1lion of demands 

As per a no'.ification issued in March 198 1, as 
amended, scien tific and technical instruments and 
apparatus incl udin'g spare parts, components, etc. i.m­
ported by R esearch I nsti tu tions are e];:empted from the 
basic customs duty and adcl1tion·al duty sub1ect to the 
fqlfilme nt of the conditions and production o( cert i­
ficates prescribed thcrc.'J nder . Auxil iar.v duty was :il i:;o 
exempted from time to ti mC;. by issue of separate noti­
fications. One of the co.nditions prescribed in the noti­
fica tion of March 1981 was tha t the i11Stitution to be 
covered thereunder was no t engaged in commercial 
act ivi ty. 

· The scope of the expression "Research Jnst1tutioD" 
used in the notificat ion and its applicabili ty to res­
earch and development units a ttached to public com­
mercial undertakings was discussed in the Tariff 
Conference of Collectors of Customs J~eld in Decem­
ber 1982 and decision wa.s taken tha t the not ifi rn tio;1 
may be reworded to exten d the benefit to such uni1.s 
also. T he matter was again discussed in the CoHec­
tors' Conference held in J une 1984 and it was deci­
ded that, in view of the wording used in the notifica­
tion, the benefit of concession::tl duty cannot be ex­
tended to such resea rch and development units and 
that pending cases had to be dealt with accordingly. 

,Pel')ding amendment to the notification, a major Cus­
tom House allowed the benefit thereunder to research 
and development un its of publ ic undertakings \\'Ol''~­
ing on commercial lines but simultaneously issued les<; 
charge demands in 704 cases during November J 982 
to April 1985. 

Even though the decision to deal with such pend­
ing cases strictly as per the wording of the no tifica­
tion was taken as early as in June 1984, action is yet 
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to be initiated by the Custom H ouse to review and 
enforce the demands raised in the pending cases. 

The action of the C ustom Hous~ in not recovering 
d uty in time in ac~ordance with the worclin·g or the 
notification and the delay in enforcing the demands 
have resulted in postponement of recovery of revenue 
aggregating to R s. 8.24 crores. The informatio.n 
about the aggregate amount of pending demands 1s 
!iwaited from the depar tment ( July 1985) . 

The Ministry of Finance stated ( J anuary 1986) 
that it took time to decide the demands as th~i r num­
ber was quite high. The Ministry also added that, 
action to finalise the demand notic~s expeditiously 
was being taken by the collector. 

1.60 Uncleared goods lying for Jong periods for want 
of disposal 

Section 48 'of the C ustoms Act 1962 requires that 
if goods brought into India from a place outside India 
are not cleared for home comumption or warehoused 
or transhipped within two months, they may be sold 
b.y the person having custody the~eof. Disposal of 
perishable, hazardous goods and arms and ammuni­
tion may be made even before the expiry of two 
months. Similar provisi2n is also containeq in See­
tion 61 of the M ajor Port T rust Act. 

The uncleared goods (bills of entry) Regulations 
1972 stipulates preparation a nd presentation of bills 
of entry by the custod ian o( goods to be sold in 
a•.1cr ion under Section 48 of the C ustoms Act. Com­
menting on delay in clearance of confiscated goods 
and Joss of such goods from the port trust sheds. the 
Public Accounts Committee in their 24 R eport 
<Foorth L ok Sabha) had observed as under : 

" 1. 71 The Committee note that it ·has also been 
agreed ( i) that customs authority should take steps 
to remove confiscated good to special warehouses as 
soon as possible and in a ny case within a week o f 
confiscation, especially in the case of goods confisca­
ted absolutely and (ii) that :;teps should be taken to 
speed up adjudicati'on J7roceedings to errsure that, as 
far as possible confiscation , if indicated, is ordered 
wi thin 4 months from the landing of the goods". 

" l.72 The Committee consider th at as space in 
port areas is limited, Government should keep the 
matter under constant review and evolve a business­
like method for disposal of imported goods which arc 
left either unclaimed by the parties or confiscated 
Dv tlic Custoiris". ·-! 

T he issue again came up for adverse comme11ts 0f 
the Public Accounts Committee in their 15 Report 
<Sixth Lok Sabha) in paras 2.53 and 2.54 and it was 

then observed by the Committee that confiscated goocls 
kept in the warehouses for years Cither outlive their 
·utility or become obsolete and do not fetch the r.~­
pected price besides entailing :i.dditionaJ costs on their 
warehousing, etc. 

Review of documents at the Custom H ouse of a 
major port showed that 108 cases imported upto 31 
March 1984 remained uncleared on 31 December 
1984. Delay of over two months was noticed in clear­
ing the goods as shown below :--

1981-82 
1982-83 

1983-84 

Gooiils no t cleared with- Goods fo r which bil ls 
in 2 months of entry were filed 2 

montl}s after import 

No.s of Duty in- No. of Duty in-
cases volved cases volved 

(Rupees in 
lakhs) 

(Rupees in 
lakhs) 

342 3150 .70 97 86.02 

347 381.20 139 229. 30 

908 461.01 241 115 .3 5 

56 cases valuing about R s. 5 lakhs for which sale 
list of goods to be sold by auction had been filed were 
awaiting disposal (August 1985) . 

T he M inistry of Finance confi rmed the fact s. 

l.61 Delayed revision of rates of landing charges 

Landing charges are added to the assessable value. 
determined under Section 14 of the Customs Act 1962 
for the purpose of levy of customs duty. 

According to the Board's in structions issued in July 
1972, landin'g charges are required to be reviewed at 

least once in three years and even at shorter inter·· 
vals, if substantial changes in the rates prescribed by 
the port trust authori ties or other factor such as 
devalua tion warrant the same. 

In a Customs Collectora te, the rate of landinJ,t 
charges of 0.75 per cent of the c.i.f. value was fixed 
in the year 1977. The port trust authorities levied a 
surcharge at the ra te ·of 15 per cent on port wharfage 
charges on import of general cargo from 17 N ovem­
ber 1977 and on petroleum oil and lubricants from 
12 January 1978. The next review of the landing 
charges was taken up by the depar tment in early 
1978. But this review was not compleled until 1981 
due to non receipt of the req uired details from the 
port trust a uthorities. Consequently the n ew ra te of 
landing charges at the rate of one per cent of the 
c.i.f. value could be fixed only from 1 November 
J 981. Tims there was delay of over three years in 

the completion of review of landing charges and giv­
ing effect to the enhanced rate, wnich consequently 
resulted in Joss of. revenue. 

-
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Considering the fact that a period of six months 
has been fixed as reasonable time for review and issue 
of orders in terms of Board's instructions of July 1972 
landing charges should have been revised by 1 August 
1978 in this case. Non revision of landing charge 
within the time schedule prescribed by the Board 
resulted in short levy of R s. 2,16,969 in case of 43 
imports of Phosphoric Acid, Calcinated Petroleum 
Coke, Raw Petroleum Coke, Electrode Pitch (Mine­
ral Pitch) and other goods during the period August 
l 978 to October 1981 . Reply from the department 

is awaited . 

The Ministry of Finance confirmed the facts and 
stated that the revis<?d rates were received from port 
trust only in January 1981. 

1.62 Mistakes in computation 

A consignment of olympus fibrescope was imported 
by a Government Organisation in October 1983. The 
department incorrectly calculated the duty at 
Rs. 1,82,467 instead of R s. 2,42,467 resulting in auxi­
liary duty being levied short by Rs. 60,000. 

On the mistake being pointed out in audit (May 
l 984) the department admitted the short levy (De­
cember 1984). 

The Ministry of Finance stated that the amount 
short levied had since been recovered. 

1.63 Incorrect rate of duty vis-'a-vis date of clearance 
from warehouse 

(i) According to section 15 of the Customs Act 
1962, customs duty is leviable on imported goods 
entered for home consumption at the rate in force 
on the date of presentation of the concerned bill of 
entry to the Custom House. But in the case of im­
ported goods stored under bond in a warehouse and 
subsequently cleared from the warehouse, the duty is 
leviable at the rate in force on the date of actual re­
moval of such goods from the warehouse. 

A notification dated 2 August 1976 which pres­
cribed the concessional rate of basic customs duty 
at 40 per cent ad valorem on import of "styrene 
butadiene rubber oil extenqed type grade 1712", was 
withdrawn from 18 August 1983. These goods be­
came chargeable to the standard rate of duty of 60 
per certt ad valorem from that date. 

On a consignment of aforesaid goods cleared from 
a bonded warehouse on 20 August 1983, basic cus­
toms duty was levied at 40 per cent ad valorem ins­
tead of 60 per cent ad valorem. T his resulted in duty 
being realised short by R s. 1,45,990. 
S/12 C&AG/85-7 

On the mistake being pointed out in audit (April 
and May 1984), the collectorate admitted the objec­
tion and realised the amount of R s. 1,45,990. 

The case was reported to the Minis!Iy of Finance 
in fo!y 1985; their ,reply is awaited (January 1986). 

(ii) On a consignment of compo,1ent parts of trac-
10rs/dumpers cleared from a private bonded ware­
house after 8 December 1982, auxiliary duty was 
levied at 10 per cent ad valorem instead of the correct 
rate of J 5 per cent ad valorem. This resulted in duly 
being levied short by R s. 88,085 in 4 cases. 

The mistake was pointed out in audit (May 1984, 
June 1984, November 1984 and February 1985) . 

The Ministry of Finarrce confirmed the facts. 

( iii ) As per a notification' dated 29 December 1983, 
imported viscose filament yarn below 600 deniers was 
a sessable to basic customs duty a t the rate of 25 per 
cent ad valorem. 

On a consignment of "viscose rayon yarn standard 
quality-DTEX 100/ 40" imported through a major 
c ustom H ouse and cleared from bonded warehouse in 
J anuary 1984, basic customs duty was incorrectly 
levied at the 'nil' rate instead of 25 per cent ad valo­
rem. This resulted in duty being lc'yied short by 
l{s . 58,300. 

On the mistake being pointed out in audit in Oc­
tober 1984, the department recovered the ~mount 

short levied in April 1985. 

The Ministry of Finance confirmed the facts. 

1.64 Incorr'ect rate of duty vis-·a-vis date of entry 
inwards of vessel 

A ccording to Section 15 ( l ) of tlie Customs Act 
1962 the rate of duty irt respect of imported goods 
sha11 be the rate in force on the date on which a bill 
of entry in respect of such goods is presented and 
according to the proviso under this section, if a bill 
of entry is presented before the date of entry inwards 
of the vessel by ·which the goods are imported, the 
bill of entry shall be deemed to have been presented 
on the date of such entry inwards. 

N atural rubber was imported through a major 
Custom H ouse by a Governmertt of India Undertak­
ing through 18 bills of entry all dated 2 July 1984. 
These were classified under heading 40.01 / 04 and 
assessed to basic customs duty at 25 per cent ad 
l'CilC'rem with no auxiliary or additional duty in terms 
of a n ad hoc exemption order da ted 5 April 1984. 
This ad hoc exemption order was initially valid upto 
10 May 1984 but subsequently extended upto 30 June 
1984. 
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The goods were imported by a vessel which was 
given entry inwards on 3 J uly 1984. Though the 
relevant bills of entry were presented on 30 J unc 
1984 under the prior entry system, they were deemed 
to have been presen ted only on 3 July 1984 as per 
the aforesaid provision of the Act. As the ad hoc 
exemp tion order wcis not in operation on 3 July 1984, 
d uty was leviable at the effective rates of basic cus­
toms duly at 40 per cent ad valorem plus auxiliary 
duty at 30 per cent ad valorem and additional du ty 
at 10 per cent ad vaforem. 

The incorrect Jevy at the exempted rates of duty 
in respect of these 18 bills of entry resulted in duty 
being levied short by Rs. 1.17 crores. 

The objection was raised in audit in April 1985. 
The Ministry of Finance, while confirming the facts, 
stated (December 1985) that the shor t levied amount 
had since been recovered. 

1.65 Duty levied at incorrect rates 

(i) Tubes and pipe fittings of iron and steel wero 
classifiable u nder heading 73.20 and chargeable to 
w stom duty. @ 60 per cent ad valorem. With effec t 
from 15 April 1982 articles of stainless steel includ­
ing tubes and pipe fittings were, specifically, brought 
under a new sub--heading ( 2) introduced under said 
heading 73 .20 with enhanced rate of duty at 300 per 
~ent ad valorem. 

Fittings and accessories of ·stainless steel valuing 
Rs. 1,03 ,443 imported during May 1982 by a unit, 
were rewarehoused in a public bonded warehouse. 
At the .time of clearance from the warehouse on 9 
March 1983 they were incorrectly charged to customs 
duty @ 60 per cent ad valorem instead of 300 per 
cer:t ad valorem. This resulted in duty bei ng reRlised 
short by R s. 2,73,089. 

On the mistake being pointed out in audit (March 
1984), the department intimated (January 1985) 

· that the demand issued (September l 984) was wilh­
drawn as it was time barred under Section 28 of the 
0 1stoms Act 1962. 

The Ministry of Finance stated (January 1986) 
that the matter was ~Jncler consideration. 

(ii) N on electrical instrument:s 'and apparatus 
for measuring, checking or automa.tically con'trolling 
the flow, depth, pressure, temperature or other vari­
able of l iquid or gases are chargeable to duty 
under heading 90.24 of Customs Tariff Act 1975 
Parts and accessories suitable for use with tbe. 
above type of instruments are classifiable under 
heading 90.29 (i) and chargeable to customs duty at 
40 per cent and auxiliary duty at 25 per cent ad 

1·aloran in terms of n otification dated 1 March 
1983. 

On components of the aforesaid instrnments valu­
ing Rs. 2,01 ,197 cleared from a public bonded ware­
house during August 1983, auxiliary duty was levied 
a t 5 per cent ad valor em un'der another notfiiccttion 
dated 1 March 1983, which was applicable to elec­
trical instruments chargeable to d(!t'y under heading 
90.28 instead of 25 per cent as specified above. This 
resulted in auxi liary and additiunal duties being re­
a lisf.'d short by Rs. 44,633. 

The levy at incorrect rate was pointed out in audit 
(May 1985) . 

The Ministry of Finance confirmed the facts and 
stated that short-l~vied amount had since been re­
alised. 

(iii) Additional duty leviable on galvanised plain 
sheet in coils under item 25 of Central Excise Tarift 
was enhanced from R s. 650 to R s. 850 pe1 tonne 
with effect.' from 1 August 1983. 

On a consignment of goods of the above des­
cription imported in November 1983, additional 
d uty was levied at the ra te of Rs. 650 per tonne 
prevalent prior to 1 August 1983. 

On this being pointed out in audit: (August 
1984) , the Custom House admitted the objection 
(February 1985) 

A request' for voluntary payment of Rs. 37,705 
on account of short levy of duty was made by thG 
Cus.tom H ouse as the demand had become barred 
by limitation. 

The Ministry of Finance confirmed rhe facts. 

1.66 Short levy of auxiliary duty 

As per a notification issued on 1 March 1984 
auxiliary duty was leviable on the imported goods 
at the rate of 40 per cent ad valor em or 30 per cen•t 
ad valorem depending on the rates of basic customs 
duty leviable on such goods. 

Further according to the explanation given be!uw 
that notification, when goods are li able to two or 
more different rates of bask customs duty by rea­
son of the countr yof origin of the goods, the auxili­
ary duty was leviable on the basis of the highest 
rat~ of the basic customs duty leviable on such 
goods. 

On a consignment of tissue paper imported 
through a major Custom H ouse from Yugoslavi_a , 
basic customs duty was levied at the rate of 50 per 
cent" of the standard rate of 100 per cent ad valorem 
in accordance with a notification issued on 2 August 

--
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1976. As these goods were assessable at different 
rates of basic customs <luty i.e. 100 per cent ad valo-
1 eill and 50 per cent ad valorem. depen'Cl ing upon 
the count'ry of origin of import, the correct rate of 
a uxiliary du ty leviable on tbe goods was 40 per cent 
ad valorem with reference t1) the highest rate of 
basic custums d_uty at 100 per cent ad valore111 in 
accordance wifh the aforesaid explanation. H ow­
ever, auxiliary duty in tbis case was levied at the 
rate of 30 per cent ad valorem. T his resulted in 
short-levy of auxiliary duty of about Rs. 25,108 
which was recovered on 28 August 1985 . . 

The Minist ry o( Finance confirmed the fa~ts. 

1.67 Duty assessed but not collected 

Several items of spare parts and accessories tor 
the manufacture of dry cell ba tteries, imported by a 
Private ~imited Company were clcar~d under cover 
of a bill of entry .filed in July 1983. Though assess.;. 
mcnt particulars ha<l been in'dicated in respect of 
all the items, the duty in respect of one of the items 
in th\! bill of entry .a mounting to Rs. 46,825 was 1rot 
co lJected. 

On the omission being pointed out in audit 
(April 1984), the Custom House admitted the 
objection and recovered the amount (August 1984). 

Tl,.:. Ministry of Finance confrrmt:d lbe facts. 

1.68 Non levy / short levy of interest 

As per section 61 (2) of the Customs Act 1962, 
where any goods remain warehou sed beyond the 
period of one yea r/ th ree months, interest at such 
rate not exceeding 18 pel· cent per annum, as fixed 
by the Board, 1s req uired lo be paid o n the amount 
of duty on the warehoused goods for the · p eri9d 
from the expiry of the period of one year/ three 
months till the date of clearance of the goods from 
the warehouse. The B oard has fixed the rate of In­
terest at 12 per cen t per a nnum from 13 May 1983 
by a notification issued on 13 M ay 1983. The rate 
of in terest prio r to 13 May 19 83 was 6 per cent 
per annum . 

(i ) A Public Sector Undertaking did not pay 
interest of R s. 1,13,721 on the imported goods, 
which remained warehoused beyond the period of 
one year in accordance with the above provisions 
o f the Act on the clay of the dearance of the goods. 

On the omission being pointed out (June 1984) 
in audit, the importer paid interest amounting to 
Rs. 78,408 in June 1984 and R s. 35,313 in August 
l 984. The department ·replied (February 1985) 
that the fact of non recovery of interest was 
m tbe.ir knowledge and was being pursued. The fact, 

however, remains that the interest was not' recovered 
at the time of clearance of warehoused goods and 
was not _paid by the importer till it was pointed out 
in audit. 

The M inistry of Finance, while confinnill'g the 
facts, stated (December 1985) that rhe amount of 
111teres t had since been recovered. 

(ii) Two clearances of component parls of loaders 
stored under a bond dated 16 May 1983, were 
allowed from a private bonded warehouse on 22 
Oetuber 1983 and 9 November 1983. In terest at the 
rate of 12 per cent per annum was not: collected on 
these clearances though the .free period of 3 months 
had l Xpired on 15 August 1983. When the 11011-col­
lect:ion of interest amounting to R s. 39,080 was 
pointed out (April and May 1984) in audit, the 
~stom House admitted the objection (August 
1984) . 

Recovery particulars in these two cases and re­
sults of review of similar other clearances effected 
from the same bond a re awaited (July 1985). 

The Ministr-y of Finance confirmed tl1e facts . 

(iii) In a bonded warehouse the interest was 
collect:ed from a Government of India Undertaking 
tiU the dates of payment of duty instead of t ill the 
dates of clearances of goods ·from rhe warehouse. 
Audit pointed out (November 1984 to April 1985) 
that interest should have been collected in respect 
of 9 clearances for the per iods covering from the 
dates of paymen-l of duty to the da tes of actual 
cleBrances of goods from the warehouse and the Cus­
tom House was also requested to review all similar 
cases of short levy of interest. While admi tting 
(May 1985) the objections in respect of six clear­
ances pointed out in audit, the Custom House re­
covered d ifferential interest amountin•g to 
Rs. 31,860. 

Report on the recovery of · balance amount of 
R . l l ,OJ 0 in respect of the rcrna ining 3 cleara nces 
is awaited . 

TI1e case was reported to the Ministry of Finance 
( Augu,:t 1985); their reply is awaited (Jannary 
1986). 

I .69 Non realisation of (ranshipment fees 

R uic 7 of the Imported goods (Transhipment by 
air) Regulations 1963 sripulates collection of fee of 
one rupee per p ackage subject to a minimum of ten 
rupees and a maximum of three hundred rupees in 
rcspcc~ of each appli cation for transhipment of 
goods at all the customs airports. 
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In an air cargo complex, it was noticed that: 1be 
transhipment fees realisable from the Airlines were 
not being regularly worked out and recovered by 

· the Customs Department as and when the tran4 

shipment took place or at periodical intervals. 

On this being pointed out in audit, the depan­
ment replied (February 1983) that in most: of the 
earlier cases, transhlpment dues had been paid and 
that the exact: amount due from the carriers for the 
period from 1974 onwards was being worked out 
and demanded. No further action has been taken. on 

this except for a demand made in July 1982 ,£01 a 
sum of Rs. 12,033 as t.ranshipment fees for 1981, 
which the Airlines have not paid so far. The total 
amount to be realised for the period 197 4 to 1980 
for which no demand has been issued is, io the absence 
of proper records and details, estimated at 
Rs. 70,000 on an ad hoc basis a t Rs. 10,000 per 
year. 

The Ministry of F inance confirmed the facts ia 
February 1986. However, the exact amount of 
transhipment fees to be realised is still to be ascer­
tained. 

-
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CUSTOMS 

ANNEXURB 1.1 
VALUE OF IMPORTS-COMMODITY WISE 

The value of imports made during the years 
1982-83, 1983-84 and 1984-85 according to major 
sectional beadings In t'be Indian Trade classification 
(Revised) are given below (where imports value 
more than Rs. 50 lakhs) . The information was re­
ceived from the Ministry of Finance and where in­
formation was not available, the figures compiled 
by t'he Director General of Commercial Intelligence 
and Statistics and given out by the Ministry of 
Commerce have been inclicated. The figures within 
brackets are in respect' of some of the goods in-

--------- - - -----------

- eluded in the respective sectional headings. 

Value of imports 

2 

1. Food and live a nimals 
chiefly for food including 

(a) Cereals and Cereal 
preparations 

(b) Milk and Cream 

(c) Cashew Nuts 

(d) Fruits and outs ex­
cluding cashew nut 

2. Crude materials inedible, 
except fuel 

(a) Crude rubber (in-
cluding synthetic a nd 
reclaimed) 

(b) Raw Cotton 

(c) Synthetic and re-
generated fibre 

(d) Raw wool 

(e) Crude Fertilizer 

(f) Sulphur and unroast· 
ed iron Pyrites 

(g) Metalliferous ores 
and metal scrap 

(h) Other crude minerals 

3. Mineral Fuels, lubricants 
and related materials 

4. Animals and vegetable 
oils, fats and waxes 

(JJ\ crores of Ru pees) 

J 982-83 1983-84* 1984-85* 

3 

N.A. 

(373) 

(93) 

(1) 

(28) 

N.A. 

(64) 

(- ) 

(144) 

(56) 

(65) 

(98) 

(194) 

(38) 

57.58 

N.A. 

4 

N.A. 

(612) 

(J 5) 

(J4) 

(39) 

N.A. 

(81) 

(I) 

(102) 

(43) 

(81) 

(63) 

(145) 

(62) 

4830 

N.A. 

5 

N.A. 

(414) 

(96) 

(27) 

(39) 

N.A. 

(67) 

(-) 

(46) 

(50) 

(107) 

(109) 

(112) 

(55) 

5161 

N.A. 

43 

2 

5. Chemicals a nd related 
products not elsewhere 
specified 

(a) Organic chemica ls 

(b) Inorganic chemicals 

(c) D yeing and ta nning 
substances 

(d) Medicina l & pharmace­
utical products 

(e) Fertilizer, manufactured 

(f) A rtificia I resins, plastic 
materials etc. 

6. Manufactured goods cliiefly 

3 

N.A. 

(260) 

( 162) 

(28) 

(89) 

(205) 

(138) 

by materiah N.A. 

(a) Pulp, Paper, Paper 
· Board & manufacture~ 

thereof ( 197) 

(bJ Textile y . .un, fabncs 
a nd made up articles ( 127) 

(c) Pearls, Precious S tone~ 
& semi-i:recious stones (729) 

(d) iron and Steel (11 72) 

(eJ Non-ferrous metals (345) 

(f) Manufactures of meta l (144) 

7. Machinery and transport 
equipment 2573 

(a) Machinery other than 
E1ectr icat (1438) 

(b) E lectrical Machinery (495) 

(c) Transport equipment (640) 

8. Professional, scientific 
controlling instruments etc. 

9. Miscellaneous manufact­
ured articles and com­
modities and transactions 
not classified elsewhere 

Total {Including other items) 

155 

N.A. 

14307 

Norn : Figures have been rounded off. 
•Figures are provisional. 

4 

N.A. 

(397) 

(213) 

(43) 

(132) 

( I 12) 

(189) 

N.A. 

(255) 

(125) 

(1082) 

(963) 

(369) 

(148) 

2834 

(1974) 

(404) 

(456) 

281 

N.A. 

15763 

5 

N.A. 

(358) 

(370) 

(46) 

(127) 

(672) 

i l64) 

N.A. 

(306) 

(SJ) 

(1028) 

(733) 

(344) 

(126) 

2580 

(I 84 7) 

(450) 

(283) 

234 

N.A. 

16485 



CUSTOMS 

ANNEXURE 1.2 

VALUE OF EXPORTS-COMMODITY WIS E 

·n1e value of exporls made during the years 
l982-83, 1983-84 and 1984-85 according to tbe 
major sectional headings in the Indian Trade Classi­
fication (R evised) arc given below. The information 
bas been received from the Ministry of Finance. 
Where information was not available the figures 
compiled by the Director General, Commercial 
Int'elligence and Statistics and given out by the Min­
istry of Commerce have been indicated. The figures 
within brackets are in respect of some. of the goods 
included in tbe respective sectional headings. 

Value of Exports (Tn crorcs of Rupees) 

1982-83 1983-84• 1984-85• 

2 

I. Food a nd "live an imals 
chiefly for food 

(a) Live a nimals chiefly 
for food 

(b) Meat and Meat pre­
parations 

(c) Fish crustaceous Mo­
lluscs & P reparations 
thereof 

(d} Cereal preparations 
for flour or sta rcb 
of fruits or vegetahlc~ 

(e) Cashew kernels 

(f) Other fruits and vege­
tables 

(g) Sugar a nd Sugar 
preparations (including 
mollasses) 

(h) Coffee and coffee 
su bstitutcs 

(i) Tea and mate 

(j) Spices 

2. Beverages and tobacco 

(a) Tobacco unmanu-
factured and tobacco 
refuse 

3. C rude materials inedible 
except fuel 

(a) Mic.a (including split­
tings and m ica waste) 

(b) Raw cotton 

(c) Jute Raw 

3 

N.A. 

(11) 

(80) 

(364) 

( I J) 

( 135) 

(121) 

(67) 

(187) 

(3 70) 

(95) 

N.A. 

(214) 

N.A. 

(22) 

(109) 

(9) 

(d) Crude vegetable materia ls (120) 

(e) Oil seeds and olcogi­
no us fruits 

(f) Oil cakes 

(g) H ides and skins except 
for raw skins 

(46) 

( 149) 

(-) 

4 

N.A. 

(6) 

(68) 

(327) 

(7) 

(J 57) 

(155) 

(140) 

(183) 

(501) 

(109) 

N.A. 

(150) 

N.A. 

(27) 

(149) 

(0 . 15) 

(97) 

(35) 

(146) 

(-) 

5 

N.A. 

(4) 

(75) 

(336) 

(8) 

(J 74) 

(159) 

(22) 

(198) 

(707) 

(J 72) 

N.A. 

(147) 

N.A. 

(19) 

(57) 

(- ) 

(13 6) 

(J I) 

(13 1) 

( - ) 

44 

2 

(h) Footwc~r 

(i) Leather and leather 
manufactures (except 
footwear) 

U) Iron ore 

(k) Ores, minera ls other 
than iron o re and 
Mica 

4. Mineral fuels, lubr icants 
& related materia ls 

5. Vegetable non-essentia l 
o ils, fats and waxes 

6. C hem icals and related 
products 

7. Manufactured goods 
classified according to 
materia ls 
(a) Cotton fabrics 

(b) Fabrics made of man­
made fibres 

(c) Woollen fabrics 

(d) Made-up articles 
wholly or chiefly of 
cotton 

(c) Ready made garments 

(f) Coir manufactures 

(g) Jute manufac tures 
(including twist & 
Yarn) .. 

(h) Metal manu factures 
excluding iron and 
steel 

(i) lron and Steel 

8. Machinery and transport 
equipment 

9. Miscellaneous manu-
fac tured a rticles including 
handicrafts 

(a) Pearls, precious stones 
& semi precious stones 

(b) Works of Art 

(c) Carpets handm ade 

(d) Jewelle ry 

JO. Commodities a nd trans-
act ions not elsewhere 
specified 

T OTAL : (including other 
items and artic les under 
reference) 

J 

(33) 

(360) 

(380 ) 

(91) 

177 

25 

348 

N.A. 
(271 ) 

(22) 

(7) 

( 108) 

(605) 

(26) 

(205) 

(194) 

(50) 

579 

N.A. 

(950) 

(126) 

(179) 

(65) 

N.A. 

8787 

4 

(23) 

(350) 

(385) 

(37) 

362 

28 

295 

N.A. 
(277) 

(27) 

( I ) 

( 76) 

(607) 

(23) 

(165) 

(194) 

(46) 

494 

N.A. 

(1214) 

(J 17) 

(1 94) 

(75) 

9865 

5 

(3 l ) 

(422) 

(4-l 7) 

(45) 

2 14 

25 

365 

N.A. 
(4 12) 

(26) 

(3) 

(91) 

(837) 

(22) 

(334) 

(181) 

(62) 

537 

N.A. 

(1063) 

( 134) 

(227) 

(66) 

N.A . 

11359~ 

@ The figures excludes the export o f Bombay High crude 
o il amounting to Rs. 1063.37 crores for 1982-83, Rs. 1231.09 
crores for 1983-84 and R s. 1563.19 crores for 1984-85. 

" Figures are provisiona l 
Figures have been rounded o t'f. 

---
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CUSTOMS 
ANNEXURE 1.3 

IMPORT DUTY COLLECTIO CLASSIFJED AC­
CORDING TO BUDGET AND TARIFF HEADS 

The import duty collected for the years 1982-83 
and 1983-84 is given below classified accordin.g to 
budget heads and the corresponding figures under 
tari ff heads or sections are shown wit'hin brackets. 

--- -- --------

The import duty -:-olkcted for the year 1984-85 
under the budget head and tariff heads is also given. 

SI. D escription of goods 
No. 

I 982-83 1983-84 1984-85 
(Crores of rupees) 

- - --- -----------2 

I . Fruits dried u nd fresh 
(Chapter 8 of tariff cover­
ing edible fruits & nuts) 

(Section 11 of tariff cover­
ing vegeta ble products) 

2. Vegetable non-essential 
o ils, fl uid or solid, crudes, 
refined or purified 

(heading 15.07 to ta riff 
covering vegetable oils) 

(Section 111 of the tariff 
covering animal and vege­
ta ble fa ts) 

3. Kerosene 

[heading 27.10 (3) of tariff 
covering Kerosene] 

4. H igh Speed D iesel Oil 
and vaporising oil 

[heading 27.10(5) o f tariff 
covering high speed diesel 
oil] 

5. Motor spirit 

[heading 27. 10(2) of tariff 
covering Motor spirit] 

6. Lubricat ing oils 

[heading 27. 10(8) of tariff 
covering lubricating oil] 

7. Other petroleum products 

8. Chemicals other than 
Pharmaceuticals 

(heading 28 of tariff 
cover ing Inorganic che­
micals) 

9. Pharmaceutica l chemicals 
a nd products 

(heading 29 a nd 30 of the 
tariff covering o rganic 
chemicals and pharmaceu­
tical products) 

I 0. D yes, colours, paints a nd 
varnishes 

{heading 32 of the tariff 
covering Tanning nnci 
D yeing Extracts etc.) 

3 

49 
{40) 

(61) 

27 

(27) 

(44) 

79 

(75) 

99 

{102) 

6 

(6) 

31 

(3 1) 

N.A. 

368 

(342) 

60 

(N.A. 

32 

(32) 

4 

51 
(50) 

(83) 

41 

(41 ) 

(72) 

80 

(79) 

70 

(69) 

2 

(2) 

J7 

(17) 

N .A. 

477 

( 124) 

64 

{419) 

48 

(54) 

5 

45 

72 

11 6 

98 

4 

47 

207 

709 

81 

53 

45 

2 

I I. Artificia l resins, plastic 
materia ls, a rticles thereof' 

(heading 39 of tariff 
covering Artificial res ins 
and plastic materia ls 
etc.) 

12. Rubber and Articles 
thereof 

{heading 40 of tariff 
covering Rubber , synthet ic 
rubber etc.) 

13. Pulp, Paper, Paper boa rd 
& articles thereo f 

(heading 4 7 & 48 covering 
Paper ma king material, 
Paper, Paper-Board & 
Articles thereof) 

14. Yarn of man-made fibres 

{head ing 50 o f ta riff 
covering Silk and waste 

. silk) 

15. Man made fibres and fila­
ment tow 

(beading 56 of tariff' 
covering man-made fibres) 

16. Iron and Steel & Articles 
thereof 

(heading 73 of tariff cover­
ing Iron and Steel) 

l 7. Copper & Articles there­
of 
(heading 74 of ta riff 

· coveri ng Copper a nd its 
articles) 

18. Nickel & articles thereof 
(beading 75 of tariff' cover­
ing Nickel and its articles) 

19. Aluminium & Articles 
thereof 
(heading 76 of tariff 
covering Aluminium and 
its articles 

20. Lead & Articles thereof 
(beading 78 of tariff 
covering lead a nd its 
articles) 

21. Zinc & its articles 
(heading 79 of tariff 
covering Zinc and its 
articles) 

22. Tin 
(heading 80 of tariff' 
covering tin and its arti­
cles) 

23. Tools, implements etc. 
(heading 82 of tariff 
covering Tools, Imple­
ments, Cutlery, Spoons 
& Forks) 

3 

226 

(227) 

74 

(74) 

76 

(63) 
246 

(245) 

145 

(140) 

574 

(572) 

169 

(J69) 

36 

(21) 

N.A. 

( 19) 

26 

(26) 

83 

{83) 
15 

( 14) 

41 

(39) 

4 

23 1 

(233) 

79 

(78) 

78 

(78) 

141 

( 15) 

105 

(104) 

544 

(540) 

205 

(205) 

34 

( 13) 

N.A. 

( 13) 

22 

( 19) 

67 

(70) 
22 

(22) 

42 

(35) 

5 

306 

104 

103 

Ill 

68 

784 

194 

47 

31 

24 

96 

30 

48 



CUSTOMS 

2 3 4 5 2 3 4 5 

24. Machinery, mechanical (heading 87 of tariff 
/ ..... 

appliances & electrica l covering Tractors, Motor 
equipment 1497 1729 2062 Vehicles, Motor Lorries '1 

& Vans. Works Trucks 
(Section XVI of tariff Tanks and other armour-
c!1apter 84 & 85 covering ed vehicles) (104) (109) 
Boilers, machinery and 
Mechanical appliances 27. Optical, photographic, 

Electrical machinery Cinematographic, measur-

equipment) · ( 11 57) '(I 701) ing, medical and Sur-
gical instruments 107 109 133 

25. Railway Locomotives & (heading 90 of tariff 
M aterials 47 N.A. 27 covering Optical Surgical 

(heading 86 of tariff 
etc. instruments) (106) ( 108) 

covering Railway and 28. All other articles 651 927 668 
Tram way Locomotives, (Passenger baggage) (281) (271) (311 ) 
rolling stock, Railway 
Track .Fixtures, Traffic 29. Other budget he.ads 204 265 101 8 

signalling equipment) (47) (30) (other tariff heads) (317) (1106) 

26. Motor Vehicles & Parts TOTAL BUDBET HEADS 5119 5617 7071 
thereof 104 109 141 TOTAL OF TARIFF HEADS (4467) t5528) 

----
...,-
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CUSTOMS 

ANNEXURE 1.4 

EXPORT DUTY AND CESS 

The collections of export' duty and cess are given below classified under budget heads. 
(ln crores of rupees) 

Commodities 
Export Duty Export Cess 

1982-83 1983-84 1984-85 1982-83 1983-84 1984-85 

I. Coffee 23 36 . . 37 l 0 .68 

2. De-oiled ground nut meal 3 • Nil N.A. N.A. Nil 

3. Tobacco (un-manufactured) 8 6 6. 12 I I 1. 10 

4. Marine Products Not levied Ni l Nil 3 2 2 . 74 

5. Cardamom Not levied Nil 0.01 Negligible N.A. 1. 37 -- 6. Mica 5 6 5.41 I I .04 

7. Hides, Skins and leathers 4 4 5.87 a a Nil 
r 8. Lumpy iron ore 7 7 7.80 I Nil 

9. Iron ore fines (including blue dust) . 4 4 4.07 N.A. N.A. 1.50 

10. ' Chrome concentrate • 0.93 Nil N.A . Nil 

11. Other articles • 0.09 * 0 .3 1 

12. Other agricultural Produce under A.P. Cess 
Act, 1940 Not levied Nil Nil 4 4 4.16 

13. Under other budget heads 4 5 2 . 35 2 2 I .46 

59 69 69 . 65 13 12 14 . 36 

•Less than Rs. 50 lakhs. 
(a) Included in.SI. No. 13. 
N .A.-Not available. 

-
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CUSTOMS 

ANNEXURE 1 . 5 

SEARCHES AND SEIZURES 

Searches and Seizures 198.1 -82 1982-83 1~83-84 1984-85 

Coastal Town Coastal Town Coastal Town Coastal Town 

A . Total No. of searches Bombay 114 390 1282 311 1361 Nil 2407 

and seizures. Delhi Nil N.A. 660 726 Nil 95 1 

Madras 19 N.A. 2398 ·J627 N.A . 1142 Nil 

Calcutta 10 Nil 536 810 789 647 Nil 2524 

Ahmedabad 176 346 71 693 83 838 551 Nil 

Cochin 137 2584 2031 680 253 

TOTAL 320 483 3395 6029 2810 5603 2373 6135 --
B. Value of goods seized Bombay 791.22 185 700 625 876 Nil 3242. 50 

~ (Rs. lakhs) Delhi Nil N.A. 165 187.69 Nil 564.62 

Madras 0.65 N.A. 232 372 N.A. 546.48 Nii 

Calcutta 3.26 N.A. 267 479 238 .65 532.34 N il 364.44 

Cochin Nil 9 . 54 103 N.A. 241.87 96.99 148 

Ahmedabad · 676. 11 73. 73 281 177 746. 35 527 .93 2155 Nil 

TOTAL 1471.94 83 .27 965 1624 1982 2365.83 2798 .47 4319.56 

C. Number of seizure cases Bombay 132 275 1514 233 1550 Nil 772 

adjudicated upon and Delhi Nil Nil 427 N.A. 247 Nil 215 

resulting in levy of duty Madras Nil Nil 1015 950 N.A. 443 Nil 

and penalty or impri- Calcutta Nil Nil 441 1022 1030 287 Nil I 

sonmont. Ahmedabad 93 190 127 420 66 363 557 Nil 

Cochin Nil 80 731 N.A. 613 613 278 

TOTAL 225 270 1858 4114 2279 3060 1613 1266 -
Non 

(i) Figures for Bombay fo i lh<! year 1981-82 cover town also. 
~ 

(ii) Figures for Cochin for the years 1982-83 and 1983-84 cover coasta l a lso. 
(iii) N.A.-Not available. 

I 
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CUSTOMS 

..( ANNEX.URE l. 6 

CONFISCATJON 

I 1981 -82 1982-83 1983-84 1984-85 
------
A. Number of Motor Vehicles confiscated Bombay 4 10 20 30 

C J .F. value in brackets (in Rs. lakhs) (4.46) (1.42) (5.65) (1 .43) 
Delhi Nil I 2 Nil 

(I . 7) 

Madra• Nil 26 27 11 
(8 .15) (7 . 68) (4.27) 

Calcutta 9 11 5 3 
(9) (9 . 80) (2. 70) (0 . 85) 

Ahmcdabad 2 15 13 Ni l 
(0 . 57) (5 .99) (9.81) 

Cochin 23 39 16 49 -- (8 . 49) (Nil) {N.A.) (3 . 75) 

TOTAL 38 102 83 93 

r (22 . 52) (25 .36) ·- (27. 54) (10.30) . 

B. Trade goods confiscated (in Rs. la khs) Bombay 677. 34 N.A. N.A. 1291.26 

Delhi 52 . 70 N .A. N.A. Nil 

Madras 989 .82 N .A. N.A. 0 . 24 

Calcutta 67 . . 13 N.A. N.A. 18 .59 

Ahmedabad 71 . 52 N.A. N.A. Nil 

Cochin 70 . 78 N .A. N.A. Nil 

TOTAL 1929.29 N.A. N.A. 1,310.09 

c. Pending confiscation proceedings, Appeals, Bombay 15 3 Nil 

Revisions as on 31-3-85 in respect of confiscat- (I. 79) (3. 76) (2) 

ed : Delhi Nil 4 2 Nil 
(a) Moto r Vehicles (value in brackets in Rs. (4.00) (2.2) 

lakhs) Madras Nil 2 8 5 
(0.41) (3 . 16) ( 1. 5) 

--- Calcutta 12 23 N.A. Ni l 
(10. 89) (N.A.) 

-r Ahmedabad Nil N.A. Nil 
(6 . 77) (7 . 5) 

Cochin 2 st• 81 Nil 
(I . 20) (Nil) N.A. 

TOTAL 14 125 94 5 
( 13. 88) (14 . 94) (14. 86) (1.5) . 

(b) Trade goods (value in Rs. lakhs) Bombay 66. 60 N.A. N.A. Nil 

Delhi 0 . 05 N.A. N .A. Nil 

Madras N.A. N .A. N.A. 29 .05 

Calcutta 106 .59 N.A. N.A. Nil 

Ahmed a bad Nil N.A. N.A. Nil 

Cochin 52.1 8 N.A. N.A. Nil 

..JI< TOTAL 225 . 42 N.A. N.A. 29.05 

;'f 
•includes 1983-84 also. 
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CUSTOMS 

ANNEXURE I. 7 'j 

EXEMPTION FROM DUTY SUBJECT TO END USE VERIFICATION 

' 
(In crorcs of rupees) 

1981-82 1982-83 1983-84 1984-85 

(a) Value of goods imported on which duty Bombay 119.72 254 1428 209 .50 
exempted. Delhi 17.81 1306 1465 0.169 

Madras 254.06 67.37 78 . 15 159.27 
Calcutta 124.29 38 .68 35 .60 43 . 16 
Ahmedabad 255.68 183.44 196.02 0.96 
Cochin 5.34 40.73 40.85 60 .40 

TOTAL 776 .90 1890.22 3243 .62 473 .45 

(b) Amount of duty forgone Bombay 190.86 1153 2042 286.52 ---Delhi 14.24 1169 959 0 .38 
Madras 233 .01 36.66 41.22 174.66 
Calcutta 22 .35 25 .97 27 .52 39 .65 ~ 
Ahmedabad 220.01 183.44 196.02 0 .48 
Cochin N.A. Nil Nil Nil 

TOTAL 680 .47 2568 .07 3265 .76 501 .69 

(c) Valuo for which bond taken by Custom Bombay l 79. 86 1401 2178 278.04 
House Delhi 13 .29 1169 959 18.48 

Madras 233 .01 35.76 53 .32 206. 20 
Calcutta 22 .35 26.52 28 .10 42 .37 
Ahmedabad 224.30 156.00 187 .94 0.48 
Cochin 6.39 40.73 40 .85 60 .40 

TOTAL 679.20 2829 .01 3447 . 21 605 . 97 

(d) Value of bonds in respect of which end use Bombay 1328 889 1649 N.A. 
condition verified during the year Delhi 193 763 560 N.A. 

Madras 438 N.A. 1806 797 
Calcutta 674 N.A. 882 784 ---Ahmedabad N.A. N.A. 58 33 ... 
Cochin 3 N .A. 126 35 

TOTAL 2636 1652 5081 1649 

(e) Value of bonds brought forward from previous Bombay 90.59 1435 2274 211. 96 
year for verification of end use condition Delhi 11.01 93 14 1.12 

Madras 176.73 110.93 91.40 60 .25 
Calcutta 36. 86 48 .06 54.46 48. 65 
Ahmcdabad 13.76 25 .57 39.90 0.11 
Cochin 5.94 21 .69 20.77 10.20 

TOTAL 334 .89 1734.25 2494 .53 132 .29 

(f) Value of end-use bonds carried forward to Bombay 78 .22 1440 2040 254 .87 
next year for verification of end use condition Delhi 0.79 14 8 1.25 

Madras 334.28 98 .30 66 .41 169.63 '-
Calcutta 58 .28 54.42 54 .85 58. 29 
Ahmedabad 23 .27 39 .90 . 109.39 0 .26 ~ 
Cochin 7 . 15 3.42 10.20 35 .45 

T OTAL 501 .99 1650 .04 2288.85 519 .75 
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1981-82 1982-83 1983-84 1984-85 

- ·----- ·- ·--·- ------- - ·-
(g) N umber of end use bonds pc11ding cance\la- Bombay 570 4127 5704 5292 

¥ ti on Delhi 713 233 257 894 
Madras 1962 2518 4122 

'I Calcutta 774 702 685 
Ahmedabad 32 101 73 
Cochin 27 87 262 

TOTAL 1283 7155 9369 11328 

(i) Of above number pending for adjudication or Bombay Nil 
appeal Delhi Nil Nil N il 

Madras Nil Nil N il 
Calcutta l 26 
Ahmedabad Nil Nil Nil 
Cochin 3 Nil Nil 

TOTAL 4 Nil 26 

(ii) Of above number pending decision in High Bombay 6 6 - Court Delhi N il Nil Nil 
Madras 69 61 9 

)' Calcutta 2 4 6 
Ahmed a bad Nil Nil N il 
Cochin Nil Nil Nil 

T OTAL 77 65 21 

J . 

) 

~ 
\ 
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CHAPTER 2 

UNION EXCISE DUTIES 

2.0 I Trend of receipts 

During the year 1984-85 the total receipts from 
Union Excise duties amounted to Rs. 1 J ,067.92 cro­
res*. The receipts during the year 1984-85 from 
levy of basic excise duty and from other duties levied 
as excise duties are given below alongside the corres­
ponding figures for the preceding year :-

Receipts from Union Excise duties 

A-Shareable duties :-

Basic excise duties 
Auxilia ry d u ties of 

excise 

Specia l cKcisc dutie~ 
Additio na l excise 
duties o n Il\ineral 
products 

Tota l (A) 

1983-84 
Rs. 

78, I 7 ,21 ,86,948 

1,40,712 

3,35,60,26,790 

7,39,23,548 

81.60,22,77,998 

1984-85 
Rs. 

85,91,75,49,797 

2,25,242 

3,57'.04,89,367 

6,25.660 

89,48,88,90,066 

B-Duties assigned to States : 
Additio nal excise 
duties in lieu o f 
sales tax 

Excise d u ties o n 
genera tio n o f power 

Total (B) 

C-Non-shareable duties : 
Regulatory excise 
duties 

Special excise duties 
Additio na l excise 
duties o n textiles and 
textile a r ticles 

O ther dut ies 

To tal (C) 

D- Cess o n commodi­
ties 

E- Otber receip ts 

T otal 

7,03,02,54,098 

1,76.27,16,948 

8,79,29,71,046 

1,95,28,575 

1,33.55,81,284 

24,31 ,250 

1,35,75,41 ,109 

I 0,35,06, 13,867 

8,45,62,91,410 

1,24,60, 11,459 

9, 70,23,02,869 

(- )653 

13,05,89,566 

1,30,62,84,984 

55,32,500 

1.44,24,06.397 

9,82,86,99,584 

11 ,40.47,71 8 2 1,69, 10,268 

102,21.74,51 ,738 I, 10,67,92,09, 184 

*Provis iona l figures fu rn ished by the Ministry o f Finance. 
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(ii) The trend of receipts in the last five years 
and the number of tariff items nnd sub-items (each 
·with a separate rate against it under which the com­
modities were classified for purposes of levy of duty) 
are given below :-

Year Receipts Number Number N umber 
from union of of o f facto ries 
excise tariff tariff paying 
duties (in items sub· excise 
R s . crores) items d uties 

---- - - --------
1980-81 6,500 .02 139 313 63,395 

1981-82 7,420. 74 140 322 52,859 

1982-83 8,058. 50 140 334 58,223 

1983-84 10,221 . 74*, 136 333 59,427 

1984-85 IJ ,067 .92* 137 .'70 61,501 

-----

( iii) T he number of commodities each of which 
yielded excise duties in excess of Rs. I 00 cro res dur­
ing the year 1984-85. the number o~ commodities 
which yielded receipts between Rs. 10 crores and 
Rs. 100 crores, and the number which yielded less 
than Rs. 10 crores per year, alongside corresponding 
figures for the precedi11g four years are given below 
(figures in bracket give percentage to total 
receipts) :-

Year 

1980-81 

1981-82 

1982-83 

1983-84 

1984-85 

----

Number of commodites each yield­
ing receipts 

Above Between 
Rs. 100 Rs. 10 
crores crores a nd 

100 crores 

21(75) 49t2 1) 

21(76) 52(21) 

20(76) 55(21) 

21(80) 52(1 8) 

21(80) 96( 19) 

Below 
Rs. 10 

crorcs 

--- --
67(4) 

68(3) 

66(3) 

63(2) 

25(1) 

- - -··-- - ·--- ---· - ----
'" Provisional figures furnished by th1.. Minist ry o f Pinance. 

-. 

-
"( 
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( iv) The co1ru11odi1ies which have yielsed duty 
aniounling more tha11 Rs. I 00 crores per year in r_ecen~ 

years arc given below : -

SI. Commodities Receipts from each com-
No. each yield- modity in 

ing more 
than Rs. 100 1982-83 1983-84 1984-85 
crores per 
year 

Number 
of fac­
tories as 
in March 

1985 

----- - - -·-- -----··- -- --
2 3 

I. C igarettes 64 7 . I 3 

2. All other goods 
not elsewhere 
specified 593. 95 

3. Man-made fibres 
&yarn 556.63 

4. Motor spirit 

5. Tyres and 
tubes 

6. Refined d iesel 
oil and vaporis­
ing oil 

7. Iron and steel 
products 

8. Cement 

559. 17 

!l-03 .25 

380 .34 

386.93 

336. 26 

9. Motor vehicles 305. 92 

10. Sugar (includ­
ing kbandsari) 

11. Petroleum pro­
ducts not other-

346.49 

wise specified 188 .23 

12. Paper and paper 
board l 76 .25 

13. Kerosene 

14. Cotton fabrics 

15. Man-made 
fabrics 

16. Electricity 

17. Plastics 

18. Biris 

19. Patent or pro-

168. 29 

149. 99 

149.06 

146.49 

140 .33 

120.89 

prietary medicines 118 . 96 

20. Aluminium 111. 76 

21. Cotton yarn, a ll 
sorts 94 . 27 

4 5 

(In crores of rupees) 

906 .05 1010.25 

785. IJ 845.53 

873 .07 1041.JO 

618.39 

400 .82 

423 . 14 

366 . 12 

559.76 

322 .27 

401 .37 

196.04 

220 .58 

176 .42 

169.37 

230.41 

179.69 

158. 95 

J32 . 71 

135. 51 

11 5. 36 

125. 70 

678.42 

410 .06 

425 .11 

376.76 

650.29 

385.22 

41 5. 78 

222 .31 

196 .79 

164. 15 

135 .06 

231. 78 

123 .77 

180 .02 

131.74 

167.25 

145.64 

122 .09 

6 

35 

6802 

634 

94 

92 

103 

1333 

179 

3 10 

393 

31 

717 

78 

3942 

830 

34 

545 

11,367 

1055 

335 

1099 

(v) The commodities which yielded less thaP Rs 1 
crorc per year are given below :-

SI. Commodities Receipts from each commodity 
No. each yielding in 

less than 
Rs. I crore 1982-83 1983-84 l 984-85 
per year 

2 3 · 4 5 

(In crores o f rupees) 

I . Perma nent mag­
nets 

2. Cinematograph 
projectors 

3. Typewriter rib­
bons 

4 . Playing cards 

5. Linoleum 

6. F lax fabrics 
and ramie 

7. Menthol 

8. Parts of wire-

1.54 

0 .62 

0.48 

0.46 

0.42 

0.39 

0.39 

less receiving sets O. 25 

9. Mechanical 
ligh ter 0 . 31 

JO. Zip and slide 
fasteners 

11 . Coated textiles 

12. Hookah 

0 . 18 

0 .18 

tobacco 0. 15 

13. Ele.clric machines 
for games of skill 
etc. O: Jl 

14. Television 
cameras 

15. Cigars and 
cheroots 

16. Travel goods 

17. Woollen & 

0 .05 

0 .01 

Nil 

acrylic spun yarn . I . 72 

18. Flax yarn and 
ramie yam 0.02 

19. Pan masala N il 

20. Musical systems 0 .99 

21. Marble Nil 

1.70 0 .79 

0. 60 0. 61 

0.83 0.54 

0 .32 0. 32 

0 .71 0 .93 

0. 39 0 .42 

0 .46 0 .72 

0 .20 0. 31 

0 .31 0 .29 

0 .21 0. 58 

0 . 16 0 . 12 

0 .06 0.17 

0 .23 0. 05 

0.07 0 .99 

0. 03 0.01 

Nil 0 .21 

0 .82 0 .78 

0.02 0.03 

Nil 0 .07 

0 . 34 0 .24 

Nil O.OJ 

Number 
of 
facto ries 
as in 
March 
1985 

6 

..j 

II 

16 

18 

6 

8 

14 

40 

17 

19 

155 

7 

6 

317 

18 

132 

4 

23 

51 

13 
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(vi) Cess is levied and collected by the department 
of Central Excise on tea, coffee, tobacco, beedi, onion, 
copra, oil and oil seeds, salt, rubber, jute, cotton, cot­
ton fabrics, rayon and artificial silk fabrics, woollen 
fabrics, man-made fabrics, paper, iron ore, coal and 
coke, limestone and dolomite and crude oil under 
various · Acts of Parliament in order to provide for 
development of respective Industrie'i and to meet or­
ga~tional expenditure on welfare of workers in the 
respective industries. The yield from levy of ccs~ 

in the last five years and th~ n~mes of commodities 
each of which yielded revenu~ of more than rupee:) 
one cr_ore are given below : -

Commodity 
Receipts from Cess 

1980-81 1981-82 1982-83 1983-84 1984-85* 
--··----- ----- -----

(rn crores or Rupees) 

I. Crude oil 58. 74 111.19 209 .89 838 . 80 843 . 53 
2. Coal & coke 21.86 31.01 34. 17 55.97 NA 
3. Rubber 6.27 5.52 ' .62 6.82 NA 
4. Hand1oom ccss 

on cotton 
fabrics 6.02 5.45 4.66 5 . 19 4.62 

5. Tea 4.56 4.48 4.55 4.86 4.52 
6. Handloom cess 

on rayon arti-
ficial silk fabrics 2.00 1.28 0.90 1.20 3.49 

7. Handloom cess 
on man-marte 
fabrics Nil 1.14 1.41 1.93 

8. Salt 1.22 I. 35 1.30 1.36 NA 
9. Oil and oi l 

seeds l.10 1.04 1.25 1.45 3.67 
10. Paper 0.01 1.22 0.92 1.28 2.79 

11. other commo-
dities 4.69 5.43 59 . 87 11 6.20 11 2.29 

Total receipts 
from cess 106.47 169. I l 325.54 1035.06 974.91 

•Provisional figures furnished by the Ministry of Finance. 

2.02 Variations between the budget emmates ·and 
actual receipts 

The budget estimates vis-a-vis actual receipts dur­
ing the year 1984-85 alongside the corresponding 
figures for the preceding three years are given below : 

Year Budget estimates Actual receipts 

(In crorcs of Rupees) 

1981-82 7116.90 7420.74 
1982-83 8521.46* 80S8.5o• 
1983-84 10,125 .33 10,221. 74• 
1984-85 11,171.88 11067.92* 

*Provisional figures furnished by the Ministry of F.nancc. 

2.03 ·Cost of collection 

The expenditure incurred during the year 1984-85 
in collecting Union Excise duties are given below 

alongside the corresponding figures for the preceding 
three years. 

·----
Year Receipts Expenditure Cost of 

from excise on collec- collection 
duties tion as percent-

age- of 
receipts 

(In crore of rupees) 

1981-82 

1982-83** 

1983-84• 

1984-85• 

7420. 74 

8058.SO 

10221. 74 

11067.92 

44.03 0. 59 

SI .83 0.62 

62 .79 0 .61 

72.55 0.65 

**Figures for 1982-83 revised by the Ministry of Finance. 
*Provisional figures furnished by the Ministry of Finance. 

2.Q4 Exemptions, rebates and refunds 
(i) Exemptions 

In the Central Excise Tariff, the number of sub-

"f: 

--
ttems (eaoh with rate against it) under whjch the °" 
excisable commodities are required to be classified 
was 333 during the year 1983-84 and 370 during the 
year 1984-85. The number of exemption notifications 
issued during the year 1983-84 and 1984-85 num-
bered 160 and 128 respectively. Bec~usc exemption 
notifications are issued under the various tariff items, 
the number of rates of basic excise duty in force dur-
ing the years 1.983-84 and 1984-85 were 1105 and 
758 respectively. The largest number of exemption 
notifications were in force in respect of the followin2 
tariff items : -

Number of exemp-
tion notifications in 

St. Tariff force during 
No. item Description 

No. 1983-84 1984-85 

68 All other goods not else-
where specified 39 44 

2. 18 Man-made fibres, fila-
ment yarn and ccllulosic 
spun yam 34 41 

3. 15A Plastics 41 39 
4. 19 Cotton fabrics 26 28 
s. 26A Copper 20 28 
6. 17 Paper 26 25 
7. 14 Paints and varnishes 29 24 
8. 14E Patent or proprietary 

medicines 20 16 
9. 27 Aluminium 17 15 

JO. 6 Motor spirit 22 13 

The amount of revenue foregone every year by 
grant of exemptions through issue of_ notification by 
the Ministry of Finance is not being compiled bv th~ 
Ministry of Finance. 

--.,. 
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(ii) Rebate 

· Under the Central Excise Rules the amount"' of 
rebates on excise duty paid on goods exported as 
also excise duty not levied on goods ~xported, in re­
c;ent years, is given below :-

(a) Rebate under Rule 12 
(b) Rebate under Rule 12A 
(c) Duty not levied under 

Rule 13 

TOTAL 

2.05 Outstanding demands 

1982-83 

25.35 
4.44 

39.65 

69.44 

1983-84 1984-85 

(In Rs crnres) 
42. 67 33. 18 
2.08 4.70 

60.99 115 .06 

105.74 152.94 

(iii) Refunds 

The amoun t* of duty refunded by the department 
in recent years because of excess collection is given 
below:-

1982-83 1983-84 1984-85 

Number of cases 6174 6701 8015 

Amount of refunds (In Rs. crores) 46.87 33.02 75 .78 

*The Revised figures furnished by the Ministry of 
cover only 28 collectorates out of 32 Collectorates. 

Finance 

The number* of demands for excise duty outstand ing for collection a.rid the amount of duty involved are 
given below : -

(a) Pending with Adjudicating Officers 
(b) Pending before Appellate Collectors 

(c) Pending before Board 

(d) Pending before Government 

(e) Pending before Tribunals 
(f) Pending before High Courts 

(g) Pending before Supreme Court 

(h) Pending for coercive recovery 

T OTAL 

1982-83 

Number of Amount 
cases (in Rs. 

crores) 

4327 204.70 
1327 24 .26 

139 12.24 
786 10.42 
736 23.00 

1899 122.35 
6378 60. 83 

14253 64.45 

29845 522.25 

Relating to 

1983-84 

Number of 
cases 

2449 
436 

41 
102 
212 
381 
641 

2555 

6817 

*Figures furnished by the Ministry of Finance cover 28 Collectorates out of 32 Collectorates. 

'.l .06 Provisional assessments 

1984-85 

Amount Number of Amount 
' (in Rs. cases (in Rs. 
crores) crorcs) 

234.04 4400 305.35 
9.33 505 9.83 
0.45 11 0.01 
1.25 63 0 .43 

10.20 316 7.38 
21.39 357 56 .62 
38.53 213 47 .07 
23.96 2750 19.64 

339 .15 8615 446 .33 

The assessments* to excise duties which have been done provisionally, for various reasons, and the 
amount of estimated revenue involved are indicated below :-

Relating to 

1982-83 1983-84 1984-85 

Number of Duty in- Number Duty in- Number of Duty in-
cases volved (in of cases valved (in cases volvecl (in 

Rs. crores) Rs. crores) Rs. crores) 

(a) Pending decision by Courts of Law 4352 418.86 1238 283.80 1511 462 .74 
(b) Pending decision by Government of India or 

Central Board of Excise & Customs 225 5.03 55 5.21 36 1.13 
(c) Pending adjudication by the department 319 6.32 152 6.48 149 5 .56 
(d) Pending finalisation of classification lists 211 81. 58 190 8.27 386 10.93 
(e) Pending finalisa tion of price lists 2437 186.85 1788 169.87 2101 69.91 
(f) Other reasons 133 19.22 138 5.52 797 210.47 

T OTAL 7677 717 .86 3561 479 .15 4980 760 .74 

*Figures received from the Ministry of Finance cover 28 Collectorates out of 32 Collectorates. 

S / 12 C&AG/ 85-9 
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2.07 Failure to demand duty before limitation and re''cnuc remitted or abandoned 

(i) Revenue not demanded before limitation 

The total amount>~ of demands for duty barred by limitation and not realisable owing to demands not 
having been raised in time during the last three years was R s. 6.17 crores as detailed below : 

(ii) Revenue remiued or abandoned 

1982-83 

1983-84 
1984-85 

(Amount in Rs. crores) 

3 .01 

J.42 
I . 74 

The amount •:• of revenue remitted, abandoned or written off during the last three .vears are _!!iven be­

low 

1982-83 J 983-84 1984-85 

Number of Amount Number of Amount Number of Amount 
cases (in R s. cases (in R s. cases (in Rs. 

lakh~) lakhs) lakhs) 

2 3 4 5 6 7 

Remitted due to 

(a) Fire 37 3 .00 56 3.60 39 6 . 62 
(b) Flood 3 0.11 6 0.14 97 0.70 
(c) Theft 

(d) Other reaso ns 267 26.57 332 13.03 343 12.67 

TOTAL 307 29.68 394 16. 77 479 19.99 

Abandoned or written off due to : 

(a) Assessee died leaving behind no assets 62 0 . II 8 1 0. JI 24J 0. 88 

(b) Assessee untraceable 46 1. 64 11 3 0.13 2089 4 .32 

(c) Assessee left India I 0 .08 10 0 .07 

(d) Assessee incapable of payment of duty 2378 2.67 228 0 .74 2539 7.22 

(e) Other reasons 99 7 .33 180 1.51 1055 5. 62 

TOTAL 2585 11 . 75 603 2 . 57 5936 18. J 1 

*The figures furnished by the Ministry of Finance cover only 28 Co llcctorates out of 32 Collectora tes. 

2.08 Writs and Appeals 

(i) Writ petitions pending ·;n Court:.· 

Number* of writ petitions involving excise duties 
which were pending in Courts as on 31 March 1985 
are given below 

Jn Jn High 
Supreme Courts 
Court 

-----
Pending for over 5 years 352 815 

Pending for 3 to 5 years 560 11 59 

Pending for I to 3 years 488 1271 

Pend ing for not more than J year 184 399 

TOTAi, 1584 · 3644 

(ii) Appeals pending with others 

The number of appeals and petitions 
Collectors/Tribunals[Board1

1Govcrnment 
March 1985 are given below 

(a) Number of Appeals Tn­
stitu ed during 1984-85 

(b) Pend:ng as on 31-3-85 
[Out of (a) above] 

(c) Number of appeals/ 
Pet itions Instituted in 
earlier years and pend­
ing on 31-3-1984 

(d) Pending as on 31-3-85 
[Out of (c) above] 

With With 
Collec- Tri-
tor bunal 

620 1306 

463 1090 

1288 1344 

829 1114 

pending witll 

as on 31 

With With 
Board G ovt. 

93 25 

92 33 

65 117 

43 82 

•The information is in respect of 27 Collectorate~ out of 
32 C<>llectoratcs. 

--
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( iii) Details of appeals/ references disposed of 

The number of appeals and references filed before 
Collectors (Appeals), the Tribunals and the High 
Courts and Supreme Court are given below :-

Relating Lo the years 

I. (a) Number of appea ls 
filed before Colleclor 
(Appeal) 

(b) Number of a ppeals 
d isposed of <luring 

1982-83 

2 

1329 

1984-85 out o f (a) abo ve 720 

2. (a) Number of a ppeals 
filed befo re the Tribu­
nal by lhc asscssees 

(b) Number of appeals 
decided during 1984-85 
ill favour or the assessecs 

3. (a) Number o f appeals 
filed before the Tri­
bunals by the de1 an­
ment 

(b) Num ber of a ppeals 
decided in favour o r 
the depa rtment dur­
ing 1984-85 

137 

19 

76 

1983-84 

3 

1210 

554 

327 

9 

200 

4 

2.09 Scizmcs, confiscatfan and prosecution 

1984-85 

4 

1404 

832 

1012 

84 

723 

42 

2 3 4 5 
------. - - -------

4. (a) Number o f a ppeals 
filed in the High Courts 
by the assessees 

(b) Number of appea ls 
d isposed of in favour 
of the assessees dur­
ing 1984-85 

5. (a) N umber o f appeals 
filed by the depart­
ment before the High 
Courts 

(b) Number of appea ls 
decided in favour of 
the department dur­
ing 1984-85 (includ­
ing appeals filed by 
assessees) 

6. (a) Number of appea ls 
filed in Lhe Supreme 
Court by the assessees 

(b) Number o f a ppeals 
decided in favour of 
l he assessces 

7. (a) Number of appeals 
filed in Supreme 
Court by the depart­
ment 

(b) Number decided in 
favour o r the depart­
ment 

132 

34 

3 

12 

6 1 

3 

43 

4 

80 103 

5 17 

8 24 

14 24 

21 33 

4 

20 48 

5 

T he number ':' of cases of seizures, confiscation and prosecution relating to the excise duties are given 
below: -

1982-83 1983-84· 1984-85 

Number Amount Nwnber Amount Number Amount 

*(Amount in Rs. crores) 

(iJ Seizure cases 1939 10.04 1964 19. 15 2009 15 .47 

(ii) Goods seized 1877 S.63 1990 16 .35 1833 12.73 

(iii) G oods confiscated : 

(a) in seizure cases 1255 1. 85 1317 2.98 1612 6 .74 

(b) in non-seizure cases 246 0.74 297 3 . 63 391 5.38 

(iv) Number o f offences prosecuted : 

(a) arising from seizure 94 0.08 288 0 . 34 214 1.57 

(b) arising o therwise 50 0.03 25 0 .003 45 0 .41 

(v) Duty assessed in respect o r goods seized or con-
fiscated 1302 1. 73 1408 2 .45 1482 5.83 

(vi) Fines levied : 
(a) on seizure and in confisca tion ca~es 1112 0 . 17 1121 0.20 1025 0.34 

(b) in other cases 77 0 .03 83 0.02 80 0.02 

(vii) Penalties levied 1893 0.42 2060 0.40 221 8 1. 03 

(viii) Goods destroyed after co nfiscation 21 0 .0 1 9 0 .002 18 0 .003 

(ix) Goods so ld after co nfisca tion 16 0.01 53 0.003 32 0.12 

(x) Prosecmions resulting in convict ion 29 0 .05 20 0 .02 14 0.01 

-----.-- ---- ----· ·----- - . ~ ·-
• Figures received from the Minis1ry o r Finance cover 27 Colleclorntes 0 111 o f 32 Collecton11es. 
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2 .10 Outstanding audit objections 

The number of objeetions raised in audit upto 3 l 
March 1984 in 31 Collectorates, and which were 
pending settlement as on 30 September 1984 was 
5,639. The duty involved in. !he Qbjections <!moun­
ted to Rs. 455.94 crores. Details are given in An­
nexure 2.1 to this chapter . 

The outstanding objectiC?ns broadly fell under th" 
following categories. 

Nature o f objection 
AmounL 

(in Rs. crores) 

1. Non levy o f duty 15.31 
2. Short levy o f duty due to undervaluation 22~. 98 

3. Short levy of duty d ue to misclassification 59 .43 
4. Short levy o f duty due to incorrect grant of exemp-

tion 23 . 15 
5. Exemption to small scale manufactures 0 . JO , 
6. Irregular grant of credit for du ty paid on inputs 

and irregular u tilisa tion of such credit 13. 85 
7. Demands for du ty not raised 2. 3 I 
8. Irregular rebates and refunds 3. 62 

9. Cess 0 .99 
10. Others 47.19 
11. Internal A udit 0.01 

TOTAL 455. 94 

The parag~aph was sent to the Ministry of Finance 
in September 1985; their reply is awaited (January 
1986). 

2.1 1 Results of audit 

Test check of records in audit in the various Cen­
tral Excise Gollectorates including check of excise 
records of licensees manufacturing excisable commo­
dities revealed under-assessment of duty and losses of 
revenue amounting of Rs. 38.34 crores. As a result 
of the audit objections, consequen tial addit ional de­
mands raised by the department amounted to Rs. 1.66 
crores. 

The irregualrities noticed broadly fall under the 
following categories :-

(a) Non levy pf duty 

(b) Short levy due to under-valuation 

(c) Short levy due to misclassificat ion 

(d) Incorrect grant of exemption 

(e) Exemption to small scale manufacturers 

(f) Irregular grant of credit for duty paid on 
raw materials and components ( input s) and 
irregular utilisation of such credit towards 
payment of d uty of finished goods (outputs) 

(g) Demands for duty not raised 

(h) T rregular rebates and refunds 

(i) Cess 

(j) Procedural delays and irregularit ies with re­
venue implications 

(k) Other irregularities of interest 

Some of the imp~rtant cases a re mentioneu jn the 
following Beragraphs. 

NON-LEVY OF D UTY 

2. 12 Duty not levied on production suppressed or not 
accounted for 

(i) Petrolemn products 

As per Rule 53 of the Central Excise Rules, 1944, 
every manufactu~er is required to maintain account 
of stock in th_e prescribed form ~nd enter in such 
account daily (a) description of goods, (b) opening 
balance, (c) quantity manufactured, (d ) JIUantity de­
posited in the store room, (e) quantity removed after 
payament of duty, ( f) quantity delivered from the 
factory without payment of duty' for export or other 
p urposes, and (g) the rate of duty and the amount 
of duty. 

A n assessee obta ined raw naphtha (fall ing under 
tariff item 6) ano furnace oil ( farnng under tariff 
item 10) at concess.ional rates of duty for (of Rs. 4.36 
per kilolitre for raw naphtha agaii)st the normal rate 
of Rs. 2253.88 per kilolitre and Rs. 6 1.05 per kilo­
litre for furnace oil against the normal rate of duty 
o( Rs. 12 1.05 otherwise leviable) use in the 
manufacture of fertilisers in terms of notifica tions 
issued in December 1961 and J une 1976 (as amen­
ded) subject to obsei:vance of Chapter X procedure. 
T hough the quantity received by the ferti liser tmit 
was Jess than the quantity despatched from the oil 
installati~n in sever:al months during the period from 
March 1980 to March 1984, no action was taken 
by the department to adjudicate the loss in transi t 
and to demand duty, wherever the loss was abnormal 
and not found to tie due to normal causes. 

On the irregularity being pointed o ut in audit 
(.l:'cbruary / March 1981), the department conten'ded 
(September 1981/0ctober 1981/ March 1982/ Dcccm­
ber 1983 /Septewber 1984/ 0 ctobcr 19841March 
1985) that the difference between the quantity sent 
by the oil insta llation and the q uantity actually re­
ceived by the fertilizer manufacturer was due to 
temperature difference and different gauging times. 
The department a lso contended that thouoh the ::> 

quantity received by the consignee was less during 
1982-83 and 1983-84 there wa~ actually excess 
receipt during 1980-8 1 nnd .l 98 1-82 and also ci ted 
decision of CEGAT, Bombay of M arch 1984 [(1985 ) 
( 19 ELT 248) 1. 

--
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T he contention of the department is not, however, 
correct and acceptable since the accounting of all 
petroleum products is always done after ascertain­
ing the volume of oils at 15 • C both at the issuing 
point and at the receiving end and hence tempera I ure 
variation cannot have any consequence. 

T he CEGAT decision cited by the department only 
held that consignee was not liable to duty for excess 
receipt by the consignee but conceded that the con­
signor was liable to pay duty on shortages noticed on 
receipt by the consignee. 

T he department, however, reported (October 1984) 
that the assesscc accounted for the entire qu:m tity 
shown as issued from the oil installation as receipts 
from April 1984 and not show111g any shortage trom 
tbat month. Even this proced ure is not correct since 
it may cover up actual p ipc!ine losses p uc to leakage, 
pilferage and theft. 

The total quanti ty of raw naphtha short-account­
ed for by the assessee during the period from March 
1980 lo March 1984 without setting oil the gains or 
excess receipt noticed in cer tain other months dur­
ing the same period was 7608 .946 kilolitres and the 
d ifferential duty d ue thereon works out to R s. l.71 
crores. T he net quantity short accounted for (after 
deducting the execs::; noticed in certain months) was 
5153.635 kilolitres, the different ial duty due thereon 
being R s. l.16 crores. T he po::;ition in respect of 
furnace oil remains to b~ ascer tained. 

The Ministry of Finance stated (D ecember 1935) 
that the concerned Collector had been asked to de­
cide the questio!l of short accoun tal a t an early da te. 

(ii) Mineral oils 

Mineral oils (classifiable under Lhe tariff item 6, 7 
and 8) are received and stored by the bulk supply 
depots for subsequen t clearance. T he t<?tal quan­
tity received/ withdrawn at 15"C is shown in R .GJ . 
register and duty is levied on the basis of datewise 
outturn for the receipts and wi thdrawals. 

R eceipts and withdrawals of nlineral oils were not 
wor,ked out correctly by a bulk supply depot, there­
by resulting in their short ieceipt and consequential 
short accountal in R.G.I. register during the period 
from May 1983 tq November 1983. The mistakes 
resulted in short realisation of duty of R s. 2,44,330. 

On the irregularity being pointed out in audit 
(June 1984) the clep1rtm cnt issued (July 1984) a 
s ho~ cause notice for Rs. 2,44,330 aga inst which a 
demand for R s. 2,40,113 wa5 confimied in Decem­
ber 1984 and the amount was recover('d fo August 
1984 and March 1985. 

'f he Ministry of Finance confirmed the facts (Sep­
tember 1985). 

(iii) Clinker 

As per a notification issued on 30 Apn l l 975 
goods falling under taritI item 68 a re exempt troru 
duty if they are intended fot use in the factory m 
which they are manufactllred qr in any other factory 
of the same m anufacturer , where such use was in a 
factory of a manufactur~r diITercnt from bis factory 
where goods had been manufactured, the exemptton 
was allowable subject to observance of the p roce­
dure set out in Chap ter X of the Cen tral Excise 
R ules 1944. Rule 196 enjqins that if any excisable 
goods obtained for .i ndustria l use under the said 
procedure are not accounted for as having been used 
for that purpose, the manufacturf?r, who obtained 
the goods shall, on demand by the proper officer, 
immedia tely pay the duty leviable on _such goods. · 

For manufacturing cement, a uni t of a State 
Cement Corporation obtdined its supp ly of clinket 
(falling under tariff item 68) from its sister concern 
under Chapter X procedure. 1 he receipt of con­
signments of clinker was not recorded by actual 
weigbmeot but on the carrying capacity of the 
wagons plus 2 tonne per wagon. T he sister concern 
in its transfer documents, however, bad advised des­
patch of the full carrying capacity of the wagons plu~ 
4 tonnes of clinker which were certified as received 
by the authorised r ;!pcesentative of the receiving unit. 
'I'his resulted in short accountal of 6252 tonnes or 
clinker during the period from April 1983 to Auguq 
198'.:l, the amount of duty leviabJe thereon works out 
to Rs. 1,57,550. 

T he Ministry of F inance stated (October 1985) 
that a show cause notice demanding duty amounting 
to R s. 4.47 lakhs ha<l since been issued. Further 
progress is awaited (January 1986). 

(iv) Biris 

As per para 12 1A of the Manual of Depar tmental 
l nstm ctions on Tobacco, a manufacturer of biris bas 
to be asked to decla re the weight of tobacco used per 
thousand biris of various types and sizes tha t are 
produced. 

T bree bir i manufac turers who had declared their 
formula for the weight of tobacco used per thousand 
biris, used 13,64,502.750 kilograms of tohacco in the 
manufacture of biris. As ger their dedarations 
5,47,27,05,034 b iris shouJd have been produced 
from so much quantity of tobacco. But they enter­
ed in their production accounts 5,36,34,83,270 biris 
only. On 10,92,21 , 764 biris not accou nted for in 
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their production accounts duty amounting to 
Rs. 3,95 ,009 was Jeviable. fhe department had not 
done any investigation. 

The Min istry of Finance stated (N<2vember 1985) 
that short accounlal in two units was quite negli­
gible (ranging between 0.7 to 2.97 per cent). As 
regards the third unit there was in fact excess ac­
countal. .It further stated that the formula is _just 
a guideline and since the biris are band made, these 
cannot be applied rigidly for computing the output 
vis-a-vis the actuals. Further loss in the weight of 
the tobacco due 10 drye1ge has also to be taken into 
considera tion. The Ministry'~ reply is 1~either spe­
cific nor supported by documentary evidence. 

(v) E iectri.c fans 

A ma nu[acturer was engaged in the manu[acturc 
of electric fa ns (tariff item 33). A comparative 
study between• the production displayed in the annual 
b:ilancc sheet for the calender year 1983 and the 
p1 oduclion a recorded in the excise records for the 
sa me period revealed that there was 5hort accountal 
o[ 4,755 fans. The licensee failed Lu explain the 
~ho rtages. As such the possibility of escapement 
of duty amuunting to Rs 2.44 lakhs during the 
µcriod January l 983 IC' December 1983 could not 
be ruled out. 

On the oiscrcpancy being pointed out in audit 
(!December 1984 ) the department stated (Apri l 
1985) that a show cause-c:um demand notice hact 
since been issued. 

The Ministry of Finance stated (>December 1985) 
that the co11(;erned Collector had bee n asked to 
fi nalise the case cxpedit iou:;ly. 

(vi) Copper 

Under Ruic 55 of the Central Excise Rules, 1944, 
every manufacturer of excisable goods is required to 
furnish a quarterly return showi11g therein inter alia 
the quantity 'u[ prin'Cipal raw material received/ used 
and the quantity of excisable goods manufactured 
therefrom. This return is meant for h.eeping watch , 
by the DcIJartment, on proper accountal of raw 
material and quantity of finished excisnblc goods 
manufactured therefrom . 

A prima ry manufacturer of copper (falling under 
tariff item 26A) submitted such returns to the 
departmeu c showing therein quantity of copper 
concentrate produced locaUy frcm copper ore/copper 
1.:onccntrute received from sister concerns and 'he 
quantity of copper manufactured Lhcrcfrom. Accor­
ding to thes-e return<, the recovery of copper from 
concentra te ranged from 13 to 3 1 per cent . 

The ret urn for the period ending March 1983 in­
dicated that only 25,818.648 tonne out of 
27,755 .358 tonne of copper/concentrate received, was 
accounted l'o r as used and 1,936. 7 l 0 tonne was de­
ducted from balance, which was found short on ac­
rual verification. The correctness o~ the fac ts was 
neither examined by the department nor the demand 
o[ duty was issued for 387 tonne which would have 
been produced from the copper concentrate found 
short if there was no satisfactory i~ason for the sairl 
shortage . 

On the omission being pointed out in audit (Sep­
tember 1983), the department issued a ~how caust:­
cum-dem and notice in September 1983 and confirmed 
the same during February 1985, holding that the p:irty 
had not paid excise duty of Rs. 12,78,229 on 
387.342 tonne of copper manufactured from 1936.70 
tonn e of copper concentrate and cleared without 
payment of duty. 

The Min istry of Finance stated (November 19851 
that the point raised involved a question of fact and 
the operation• of adjudication order had been stayed 
by the Collector (Appeals) subject lo depositing of 
Rs. 5 Iakhs and furnishing of bank guarantee for the 
balance amount . The Ministry added that the assc~­
see had paid Rs. 5 lakhs. 

(vii) Shortages during annual stock taking 

Under Ruic 223A, 0£ the Central Ex_cise Rules, 
1944 at least once in every year, the stock of excisable 
goods remaining in the factory or approved premises 
is required to be wcigl~ed, measured, counted or 
otherwise ascertained in the presence of the proper 
Central Excise Officer, and if deficiencies are noticed, 
after making due aUowance for waste by natural 
causes as may be in accordJnce wllh the instructions 
issued by tlie Central Board of Excise and Customs, 
the manufacturer shall be liable to pay the full amount 
of duty chargeabhe on such goods as are found to be 
deficient and also a penalty which may extend to two 
thousand rupees. 

The Central Board of Excise and Customs pres­
cribed in their instructions dated 12 April 1971 that 
Central Excise Officers should associate themselves 
with the stock taking verification undertaken by the 
steel plants and the steel plants should furn ish 'to 
the department the results of the stock taking, in 
ord er that the Collectors may give due consideration 
in adjudicat ing the shortages. The Central Board of 
Excise and Customs in their fu rther instructions ela ted 
'.26 October I 979 prescribed, so as to serve a~ guide­
lines. the limi ts upto which losses can be condoned. 
rn1111cly l per cent in th<.! case of steel ingots/ scrap, 
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iron «nd steel products, 2 per cent in t be case of pig 
iron and 2.5 per cent in the case of iron in any 
crude form. 

rn an integrated (ore-based) steel plant in th~ pub-
1 ic sector it was found that shortages were noticed 
by the department year after year du ring annual 
stock: taking but no action was laken to adjudicate 
the losses and demand duty on the shortages not con­
doned. When this was pointed out in audit , vide 
Para 101 (e) ( i) of Audit R eport for 1976-77 the 
depa rtment, by an order issued in Oct,ober i 981 
condoned the entire shortages of all products noticed 
during the period of 11 years from 1965-66 to 
1975-76. 

In the same steel plant shortages continued to be 
noticed by the department year after year during 
annual ~tock taking. The shortage in respect of two 
products in the two years viz., 198 L-82 and 1982-83 
amounted to 10,543 tonnes in the case of steel ingots! 
scraps and 2,751 tonnes in the case of iron and 
n eel products · aggregating to 13,294 tonnes bearing 
a duty of Rs. 48,894. Departmental adjudication of 
these shortages as provided in the Rules with a view 
to d-eterm.ine how much of the shortages were justi­
fied and how much would attract duty and penalty 
was not being done yearly with the resul t that fr1e 
unj.:.i st ifiable shortages continued to escape duty (and 
penalty) for several years. 

When this o m1ss1on was pointed out in audit 
(September 1984), the depar tment issued in Feb­
ruary 1985 a show cause-cum demand notice for 
Rs. 1,05,79,746 on th-e shortages of all product '> 
namely pig iron (2,265 tonnes) , steel ingots (20,045 
ton nes) , and iron and steel products (9,089 tonnes) 
aggregating in all to 31,399 tonn'es occuriog during 
the 7 year period from 1976-77 to 1982-83, in which 
period the shortages ranged from 1.43 per cen t to 
6.39 per cent. 

The adjudicating authority in his fin dings held 
(May 1985) that upto 1.25 per cent of the shortges 
of the steel ingots /scraps and iron and ~teel products 
and the entire shortages in the case of pig iron and 
crude iron which were within the limits of 2 per cent 
a nd 2.5 per cen t respectively was condonable and 
duty was payable on the balance quantit y of s1iortage . 
Accordingly the department confirmed demand of 
duty of Rs. 35,30,01 2 on the shortages in respect of 
steel ingot<;/ scrap and R ~. 6,80,803 on the shortages 
in respect of iron and steel products amounting in all 
to R s. 42,10,815 in M ay-June 1985. Report nn 
realisation of the demand is awai ted (July 1985). 

The Ministry of Finance stated (November 1985), 
that the concerned Collector had bl:en asked to re­
cover the amount expeditiously and also to adjudicate 
hortages noticed dur ing annual stock t:iking lJn year 

to year basis. 

2. 13 Irregular clearances allowed without levJing duty 

(i) Paris o[ water coolers 

As p~r a notification issued 011 28 February 1982 
wa11.:r coolers (falling under tariff item 29A) were 
exempted from payment o( whole of central excise 
duty. 

Anot her notification issued on 28 September 1973, 
as amended, exempted parts of refrigerating applian­
ces manufactured in a factory and captivdy used in 
rnch appliances from payment of central excise duty 
if such appliances we re cleared on payment of duty 
e ither fu lly or in part. It, therefore, fo llows that the 
parts o f wate r coolers st1ch as cooling coils, conden­
sers cabi nets etc. , manufactured and captively consu­
med in tk man ufacture of water cooler:; which were 
exempted from the whole of duty have to pay duty. 

A manufacturer of "water coolers", did not include 
the cabinets manufactured bv him in the classificatioo 
list and did not pay any central excise duty on the1r 
clearances. Duty payable on 2097 cabinets '.:!eared in 
nssembled or dismentled condition at an estimated • 
average cost of Rs. 500 each wcxilcl work out 
lo Rs. 6.58 lakhs (approximately). 

The Min istry of Finance stated (November 1985) 
that a show cause notice had been issued to the unit. 

(i i) Cigarettes 

As per Rules 9 and 49 of the Central E xcise 
Rules, 1944, oo excisable goods shall be removed 
from any place where they are produced , cured or 
manufactured or from any premises appurtenant there­
ro, unti l excise duty leviable thereon has been paid. 

ft has been held by the Delhi High Court in the 
case of J. K. Cotton Spinning and Weaving Mills and 
others Versus Union of India (1983 E L T 239) that 
so long as goods are identitlable and capable of physi­
cal removal they would attract duty, whether in fact 
they are phys ically removed or n9t. 

A manufacturer of cigarettes removed, loose ciga­
rettes to laboratory for test purposes wi thin the fac­
tory premise<; wihout payment of duty. In the absence 
of any exemption notifica tion, exempting such removal 
from payment of duty, the removals for test purpuses 
re ulted in Joss of revenue of Rs. 2.04,594 due on 
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3,40,990 loose cigarettes- tested during the period 
from April 1983 to March 1984. 

On the omission to assess the cigarettes being 
poin ted out in audi t (September 1984) the depart~ 
ment did not accept the obj~ction and stated (April 
1985) that testing was part and parcel of manufactur­
ing process wihout which they were not marketable, 
and that they were not liable to duty as per para 114 
of the Basic Excise Manual and no exempti9n notifi­

catio n was required. 

But the loose cigarettes cleared for test p urposes 
were excisable goods, as they were identifiable as 
'cigarettes' mentioned in tariff Entry 4 11 (2) and 
were capable o( physical removal and accounted for 
in excise records. In the ci rcumstances duty has to be 
levied on their removal for test purposes because such 
removals for test purposes are not covered by a valid 
exemption noti ficat ion issued uncer sub-rule(l) of 
Rule 8 of Central Excise Rules, as in the case of 
exemptions given to samples of various goods issued 
under a notifi::ation da ted 21 November 1970. 

The Ministry of Finance con1irmed the fact s (No­
vember 1985). 

(iii) T.I. 68 goods 

(a) A State Electricity Board used reinforced ce<­
ment concrete ( R.C.C.) poles and pre stressed cement 
concret e ( P.C.C.) poles for laying transmission lines 
for d:stribution of clec:·ric ity. The poles were got 
manufactured through c.:>ntractors under supervision 
by officers o f the Board either in the pole casting 
yards of the Board or in the Yards set up by the 
contractors in terms of the contract. ~meat and 
M .S. Rod jT orsteel l H .T. wire required for lhe pur­
pose were supplied by the Board free of cost. Com­
pact ion of concrete by mechanical means was a con­
dition of the contract. 

The concrete poles thus manufactured were assess­
able to duty under tariff item 68. However , no duty 
was levied on them. T he non levy of d uty from 
1981-82 o nwards amounted to R s. 48 lakhs (approxi­
mately). 

The om ission was pointed out to the department 
in October 1983. 

The M inisrt y of Finance stated (December 1985) 
that some of the units manufactured ooles with the 
aid of power and some without aid of power. Further 
some units were not factories as per the definit ion 
given in the Factories A ct, 1948 . However, three 
show cause notices for Rs. 4 .76 Jakhs approximately 
had been issued . 

(b) A public sector undertaking manufactured 
" pump spares". "cranes", "ship/ vessels" etc. (all 
classifiable un·jcr tariff item 68) and cleared most of 
the said products without paying duty. l n a very few 

cases when du ly was paid, it was paid short. This 
resulted in duty not being realised by R s. 1-74 crores 
during the financi al years 1975-76 to 19f 1-82. 

On the mistake being pointed out in audit t.lnn­
uary 1983), the department intimacetl (October 1984) 
that it had issued (July 1983) a show cans~ no tice 
demanding duty of Rs. 1.24 crorcs for the financial 
years 1978-79 to 1981-82. Duty of R s. 26. 73 lakhs 
for the period prior to 1978-79 was barred by lim.ita-

. tion. An amoun;. of R s. 1.08 Iakhs was paid by the 
manufacture-r of his own. The Collector, however, 
confirmed (May 1984) the demand and imposed a 
penalty of R s. 1 lakh . 

T he Ministry of Finance stated (November 1985) 
that department was already in the knowled5e of t!-ie 
issue in respect of pump spares and ship building and 
a show ca'USe notice had already been iss1Jed in June 
198 1. H owever, the fact remains that it had 31 ~o 

been confirme1 by the depa rtment in para 3 of show 
cause notice dated 4 July 198:.:t that the earlier show 
cause i~sued on '} June 1981 and 10 January 19 83 
u id not include the amount of evaded duty due to 
non availalJili ty of requird p articulars and non-mainte­
nance of recr·rds by the assessee company. 

The assessee deposited R s. 61,35,79 1 and his appeal 
was pending before Tribunal. 

(iv) Nickel anode 

Section 2 (f) of Central Excises and Salt Act, 1944. 
defines 'manufac~ure' to include any process inciden­
tal or anci llary to the completion of a manutactured 
product. 

The Supreme Court held (October 1962) that 
'manufacture' implies a change, but every change is 
not manufacture aod yet every chall'ge of an article 
is the result of treatment, labour and manipulation. 
But something more is uecessary and there must be 
transformation resulting into emergence of a new a nd 
different article having a d istinctive name, character 
and use. It, therefore, follows that whenever a ny 
process results into such emergence the process does 
amount to 'manufacture' within Section 2(f) ibid. 

A manufacturer of 'nickel anode' used imported 
'electro-squares', pellets etc. , in admixture with 'car­
bon', 'silicon' etc. and manufactured the goods b v 
casting process. No duty was paid on 'nickel anode~' 
on the plea that the processes undertaken did not 
amount to 'manufacture' within Section 2(f) ibid. 

., 
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T he departmen t also held (December 1979) the same 
view. Later on the department is~ucd (October 1981) 
a show cause notice to the Licensee asking him to 
explain to the Collector why its (department) order 
dated December 1979 should not be set aside, and 
'nickel anodes' treated as 'manufacture' within Sec­
tion 2(f) ibid. The Collector in his order (original) 
adjudicated (January 1982) that the order isc;;ued on 
22 December 1979 could not be reviewed as the 
review proceedings were lime barred under Section 
35A ibid. The Collector, however, held that the .pro­
cess conducted by the factory did not amount to 
manufacture within Section 2(f) ibid. 

In April, 1983 it was con~ended in audit that in 
the light of the Supreme Court judgement the pro­
cesses conducted by the factory is 'manufacture' within 
Section 2(f) of the Act, ibid, and 'nickel anodes', 
having a different 'name, use and charncter from the 
raw materials were liable to duty under tariff item 
68, as 'all other goods not elsewhere specified'. The 
anode. were also covered under CCCN Heading 
75.05 while unwrought nickel including cathode is 
covered under Heading 75.01 (B ). Duty amounting 
to R s. 23.20 Jakhs during 1980-81 to February 1983 
was not levied. Subsequent enquiry (July 1985) a lso 
revealed that revenue of R s. 18.26 lakhs during 
subsequent period from 1 March 1983 to 31 March 
1985 was foregone. 

On the irregularity being pointed out in audit 
(April 1983) the department intimated (August 1984) 
that the Collector, in his quasi-Judicial capacity, ad­
judicated (January 1982) that the process of conver­
sion of electro-squares, pellets, etc. into 'nickel anodes' · 
did not amount lo manufacture wi thin Section 2(f) 
ibid. It also stated that the classification under 
CCCN cannot apply to Central Excise cases. 

Reply of the department is not correct because the 
Supreme Court judgement (October 1962) does not 
allow of such a view of the department to the detri­
ment of revenue; and classification under CCCN 
is applied frequently to Central Excise cnses. It is, 
also not understood how the Collector without re­
viewing the case (being time barred) held that the 
process conducted by the Licensee was not 'manu­
facture' within Section 2(f) ibid. 

The Ministry of Finan:::e stated (February 1986) 
that nickel squares and cathodes coul ci be used either 
in negative or positive poles in electroplating. The 
Ministry a lso added that as regards drawing of wire, 
clcctrods of nickel copper and nickel iron (manufac­
tured in assessee's another unit) were used only in 
electric lamps and could :Jot be used for electroplating. 

S/ 12 C&AG/85- 10 

Therefore, the process of maki ng anodes from ele:::tric 
cathodes did not amount to manufacture within the 
mcan·ing of Section 2(f) of the Central Excises and 
Salt Act, 1944, as the basic character of ihe product 
r.:rnaincd the same at the input and output stage. 

The fact, however, remains that these raw materials 
were not the same thing as anode because under 
CCCN heading 75.01 (B) unrought nickel including 
cathcdcs excluded the electroplating anode which was 
covered by head ing 75.05 and rate of Custom duty 
for 75. 01 and 75 .05 was 40 per cent and 60 per cent 
respectively. If the ~athodes were nothing but anodes 
as the same could be used either in negative or positive 
poles in electroplating then the Customs duty would 
have been chargeable @ 60 per cent on cathodes 
also. But the CCCN headings clearly made a 
difference between the cathode and anude by putting 
two products under different headings. H ence the 
process of conversion by melting/adding chemical 
and casting would constit•Jte "manufacture" as the 
raw material and fini shed product were different. 

(v) Miscellaneous goods 

As per a notification issued on 5 November 1977 
a manufacturer who got his goods manufactured on 
his account from any other person was exempt from 
central excise licence subject to fulfilment of condi­
tions specified therein . One such condition was tha t 
the person engaged in the manufacture of goods agrees 
to d ischarge all liabilities in respect of such manu­
facture. Therefore duty liability 0;1 goods so manufac­
tured vestecl on the manufacturer (who got goods 
manufactured on his account) if the conditiom pre­
cedent to the notification ibid were not satisfied. 

A manufacturer supplied raw materials and ~peci­
fica!ions to another person and got "ductings" (tariff 
item 68) manufactured on his own account. Duty 
was not discharged on the products by the person 
who actually produced them; also no demand was 
raised by the department against the manufacturer 
who got the products manufactured on his account. 
The irregula rity resulted in duty not being realised 
by Rs. 1.88 lakhs on' clearances of "doclinos" durino 

"' b 1980 and 1981. Subsequent enquiry (June 1985) 
revealed that duty of R~. 9.21 lakhs was not levied 
during 1 982, 1983 and 1984. 

On the irregularity being pointed out in audit 
(March 1982), the department intimated (May l985) 
that it had raised (September 1983) a demand for 
Rs. 1.88 lakhs as a measure of precaution. No de­
mand for the period after 1981 was raised. 

The M inistry of Finance stated (January ] 986) 
that as a matter of precaution the demands for Rs. 1.88 
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lakhs for the year 1980 and 198 1 had been issued 
and demands for the subsequent ,period were likely 
to be issued shortly. 

2 .14 Excisable goods cleared as non-excisable or 
without obfaining any licence by the manurac· 
turers 

{i) Motor vehicles 

On motor vehicles, whether with a body or without 
body which are classifiable. under tariff item 34, duty 
is leviable at rates fixed by reference to engine capa­
city. But where engine capacity doe:; noL exceed 2500 
cubic centimetres rates of duty vary for vehicles vvith 
body and witho;t body. The tariff defines motor 
vehicles to mean all mechanically propelled vehicles 
other than tractors designed for use upon roads. An 
explanation in the tariff clarifies that motor vehicles 
shall include a chassis. 

Another explanation clarified that where a motor 
vehicle is mounted, .fitted or fixed wit!: any weight 
lifting or other specified material handling equipment 
then such equipment shall not be taken into accoun t 

The pra'ctice in trade is that th .:: chassis of vehicles 
are cleared by manufacturer on payment of duty and 
bus or lorry bodies, including tipper lorry bodies, are 
built thereon by body builder.~. The Finance Ministry 
clarified in February 1974 that once duty was paid 
on the chassis, there would be no need to recover 
duty again when the bodies were built by independent 
body builders and that duty had to be assessed in the 
form in which the vehicle was cleared from the factory 
manufacturing chassis. After the introduction of the 
tariff item 68 on 1 March 1975, duty became Jeviable 
on all other goods not elsewhere specified and the 
Finance Ministry clarified in June 1975 that as the 
product, namely built vehicle, ultimately cleared 
was only a motor vehicle falling under tariff item 
34 under which duty had :ilreRdy been levied on the 
chassis, duty would not be leviable under tariff it_em 
68. 

As per the law laid down by the Supreme Court 
in the case of Union of India Vs. Delhi Cloth and 
General Mills Ltd. (AIR 1963 SC 791) the goods 
produced as a result of construction of a body on 
a chassis, is different from the chassis since it has a 
distinct name, character and use. It is also known 
differently in the market. The construction of a 
body on a chassis is manufacture and on the goods 
so manufactured duty is Jeviable again un der tariff 
item 34 so long as the levy of such duty has not 
been exemj1ted by issue of a n'otification. I t is, 
however, open to the manufacturer to claim set off 

of duty paid on the chas~i s from the duty payable 
on the built motor vehicles as per provisions of 
Rule-56A of the Central Excise R11les . 

(a) An assessee manufacturing motor vehicles 
chassis (falling under tariff item 34) had cleared 
11 chassis during 1981 and 1982. H~ got the bus 
bodies built thereon through job workers. 2 buses 
were sent for exhibition in a trade fair and remain­
ino- 9 buses were u tilised in the factory for use as 
st;ill buses. No d uty "".as levied on the 111otQr 
vehicles after the bodies were buil t thereon. The 
duty omitted to be levied on 11 Motor Vehicles 
(buses) was estimated at Rs. 1,45,987. 

(b) Another assessee engaged in manufacture of 
motor vehicles sold complete vehicles (chassis with 
body built thereon) in certain cases. In such cases, 
chassis were cleared from factory premises on pay­
ment of duty, body was built in separate premise~ 
of the body builder and then the complete vehicles 
were delivered to the buyers. The assessee realised 
a<lditional amounts from buyc:rs for body built on 
chassis through debit notes is•;ued in continuation 
of sales invoices already issued in respect uf chassis. 
Such amounts were, however, not raken into 
account for assessment of duty, although the same 
were liable to duty as per tile Supreme Court 
judgement cited above. Du ty avoided on this 
account worked out to R s. 4,25,388. during the 
period from October 1983 to March 1984. 

(c) A third factory manufactured bodies on 
chassis received from outside parties but no duty 
was paid on such motor vehicles (with built bodies 
on chassis). The dutv not k vied on the clearances 
of 114 such motor vehicl~s with built bodies dur­
ing the period from November 1982 to July 1984 
worked out to Rs. 22.80 lakbs (Approx .). 

(d) A Public Sector Undertaking engaged in the 

--

manufacture of aircrafts •mdt~rtook the work of 
bus body bu ilding in their O verhaul D ivision on 
the chassis supplied by State Public Transport 
Undertaking etc. The value of invoices raised by the 
assessee for body building during the three years 
1981-82 to 1983-84 amounted to R s. 15,50,292. 
No duty under tariff item 34 wa<; collected by the 
depar tment. 

On the non levy of duty being pointed out in 
audi t (December 1984), the department did not 
agree with the objection and stated (April 1985) --... 
that according to _the clarification issued bv the 
M inistry of F inance in Mar..:h 1974, and the 1f· 
Board in June 1975, no duty was leviable on bus 
body, if it was built on duty paid motor vehicles 
chassis. 
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The fajlure on the 
i:lpply the ratio of 
Court resulted m non 
Rs. 2 ,44,171. 

part o[ the department to 
the judgement of the Supreme 
levy of du ty amountin g to 

(e) A body builder in a Collcctur:tte rect'ived a 
duty paid lorry chassis with tipping gear machanism 
and cleared it during 1982 after building a tipper 
body over i t valued at Rs. 1,60,884. No dutv 
under ta riff item 34 was collected by the depart­
ment on rhc plea that the body built over the 
chassis is a part of the ma~~ria l handling equipm.ent 
and hence not includible in the assessable value 
even if the body built lorry were to be re-assessed 
to duty. But the body, in fact, was not a part of 
the material handling equipment. The fai lure on 
the part of the department to apply the ratio of 
the judgement of the Suprc:me Court has resulted 
in non levy of duty amounting to Rs. 40,22 l . . 

The Ministry of Finance st:.lted (November 1985) 
that motor vehjcle chassis once cleared on payment 
of du ty would not attract further duty under tariff 
item 68 since both categori es of vehicles, with and 
without body, are covered by tariff item 34. Tbe 
Ministry's instructions of !7 ebruary 1983 are applic­
able exclusively to those goods ini tially cleared 
under the special concessional procedure prescribed · 
fo r goods for export but diverted subsequently for 
home consumption . The duty l iabil ity cm motor 
vehicles manufactu red and cleared for home con­
sumption would continue to hi! the same as before. 

The reply of the Ministry of F inance is not correct 
a nd advice of the Ministry of Law has to be take n 
so that revenue is foregone legally by suitably 
amending the Tariff. 

(ii) Cement 

As per Rule 96 ZV of the Central Excise Rule~ . 
1944, cement which has been damnged, ufte r i t ~ 
delivery on payment of duty may be returned to 
the same or any other cement factory to be re­
processed, or for further ma nufactu re, and where 
duty has been paid on su~h cement, i t~ equivalent 
to the recoverable weight of the re-processed cement 
based on the chemical ana lysis of the damaged 
cement, may be delivered without payment of d uty 
subject to certain conditions. 

A manufacturer of cement reccivL:cl back into his 
factory 726.010 tonnes of du ty paid cement which 
was stated to be defective dudng the period from 
September l 984 to November l 984. Samples of the 
cement. were taken and ;ent for chemical analysis to 
detenmn e the percentage of recoverability of cement. 

T he manufacturer subjected the cement brought back 
to process amounting to manufacture and cleared 
569.900 tonnes of processed cement without payment 
of duty, even before the receipt of chemical examiner's 
report. 

The omission to ascertain retrievable quanti ty of 
cement, as contemplated in Rule 96 ZV, was point­
ed out in audit, highlighting the fact that such part 
0£ the cement which cannot be retrieved did not 
qualify for duty free replenishment. The quantity of 
726.0 10 tonnes involved in the transaction had a 
duty effect of R s. 1,48,832. 

On the mistake being pointed out in audit (March 
1985) the department replied (April 1985) tha t 
show cause notice was issued to the licensee for 
removal of 726 tonnes of cement witho~t payment 
of duty prior to the receipt of chemical examiner's 
report. 

The Ministry of Finance stated (December 1985) 
that the concerned Collector had bee1; asked to fin· 
alise the matter expeditiously. 

(iii) Electric motors 

An assessee manufactureci electric motors (falling 
under tariff item 30) without obtaining a central 
excise l icence and used them captively as compo­
nen ~ parts of tyre curing presses (fo;· providing 
motive power for operating the presses) manufactured 
and sold by him. The manuf~cture of electr ic motors 
without a central excise li(;ence and their clearance 
wi thout payment of excise du ty and with.out observ­
ing other central excise forma lities was pointed 
out to the department in May jJuly 1984 . The 
department cont~nded (September 1984!May 1985) 
that they were already seized of the matter as evident 
by the fact that the Range Officer had addressed the 
assessee on 24 April 1984 to take out a licence for 
the manufacture of ele::tric motors and that it was 
followed up by the issue of a show cause notice on 
14 June .1984 demanding duty on 83 electric motors 
cleared till that date. 

. The manufacture and clearance of electric moto~ 
w1th?ut a. Central Excise licence was an offence in­
vol~mg contravention of section 6 of the Central 
Excises and Salt Act, 1944 and rules 9, 43 173-B 
173-C and 173-F of Central Excise Rules ' 1944, 
However, . no offence case was booked ag~inst th; 
assessee t1~l the date of audit (May 1984) and show 
cause notice was also issued on1 . J 
aft tl · Y m une 1984 

~r le:: irregularity was pointed out in audit Th 
notice was reported to have been issued t~ thee 
assessee. 
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The duty involved on 83 motors is estimated at 
more than Rs. 4 lakhs . 

The Ministry of Finance admitted the delay 
(November 1985). 

(iv) T.I. 68 goods 

Under the Central Excises and Salt Act, 1944, no 
person shall except under the authority and in 
accordance with the terms and conditions of a valid 
licence obtainable on payment of a prescribed fee, 
engage in the production or manufacture of any 
goods specified in the F irst Schedule, failing which 
he shall be liable for penal action. 

( a) A unit continued manufacturing goods attract­
jng excise duty under tariff item 68 after its intro­
duction with effect from 1 March 1975, without 
obtaini ng a proper Excise licence or observing other 
formalities under the law. The department also fail­
ed to detect the manufactu re and clearance of these 
goods. Tb'is resulted in non realisation of duty 
amounting to R s. 32,23,626 on the goods valu ing 
R s. 471.49 Iakhs cleared from 1 March 1975 to 
3 1 March 1983 . 

The ~v1inistry of Finance stated (October 1985) 
that the amount of Rs. 49 lakbs had since been 
realised from the unity. 

(b) F rom a factory, crank shafts valuing 
R s. 46,20,000 were removed during the period from 
February 1980 to Ap ril 1980. But duty amounting 
to Rs. 3,69,600 leviab1e thereon was not realised 
from the manufacturer. 

On the non levy of duty being pointed out in audit 
(October 1980), the department stated (December 
1984) that duty amounting to Rs. 9 ,67,120 in respect 
of clearances during the period from 21 February 
1980 to 31 December 1980 had since been realised 
in J anuary 1982. 

The Ministry of Finance confirmed the fact 
(September 1985). 

(c) A manufacturer engaged in the fabrication of 
steel structures for different industries cleared them 
on payment of duty under tariff item 6'8. H owe\'er, 
the assessce clea red ce:·tain fabricated items without 
payment of duty a.s per a circular letter issued by the 
Ministry of Conunerce, in September 1983 treating 
these supplies as "deemed export". But the said 
circular did not mention anything regarding non 
payment of central excise du ty. No notification was 
1ssued granting exemption of duty on such deemed 
expor ts. This has resulted in non levy of duty of 

Rs. 1, 18, 795 on clearances made dur ing the period 
from January 1984 to May 1984. 

On the matter being brought to the not ice of the 
department (November 1984), tbey stated (February 
1985) that a show cause-cum-demand notice for 

Rs. 1,35,265 covering the period from January 
J 984 to November 1984 bad been issued to 
the Party in December 1984. Further developments 
were awaited (August 1985). 

The Ministry of F inance stated (November 1985) 
that department had already noticed the non levy 
before the visit of A udit Party. H owever, the fact 
remains that show cause notice was issued rnly <Ofter 
Audit had pointed o ut the mistake. 

(d) An asscssec manufacturing calcined magn esite 
and dead burnt magnes1!e falli ng under ta riff item 68-
from raw (mined) magnesite obtained magnesite-
chips and dust as by products d uring the process of )' 
grinding the raw magne!>ite lumps through the pro-
cess of crushing and sieving a'nd cleared them with-
out payment of duty by treating them as nonexcis-
able. 

Since the magnesite chips and dust which tnd use 
in the mosaic t ile industry 11Jvc definite commercial 
identity and end-use different from the raw mined 
magnesite lumps, they were correctly classifiable 
under tariff item 68. T his view also finds support 
from a ta'riff advice issued by the Board in July 
1984. This has resulted in non l~y of duty of 
R s. 53,200 on clearances of the product during the 
period from April 1980 to November 1984. 

._...__ 
On the mistake being pointed out in audit 

(February 1985), the department contended (April / ; 
May 1985) that conversion of lumps into chips and 
powder would not amount to manufacture and that 
they were not chemically or commercially different 
from ra'w magnesite lumps. The Ministry of Finan ce 
reiterated ( December 1985) the department's view. 
T he contention of the department is, however, not 
acceptable a.s the chips and dust have definite charac­
teristics and end-use different from lumps. 

2.15 N on-levy of duty 0 11 products captivcly con­
sumed 

( i) JntemaJ combustion ~ngines 

• Where goods are wholly consumed within the factory 
of production, the assessable value is to be determined 1f' 

under section. 4(1) (b) of Central Excises and Salt 
Act, 1944 read with rule 6(b) of the Central Excise 
(Valuation) Rules, 1975 on the basis of com parable 
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goods or the cost of production including reasonab~e 
margin of profit, if the value of comparable goods is 
not ascer tainable. According to the instructions of 
the Central Board of Excise and Customs, the value 
determined on cost basis should hold good only for 
one accounting year and even then only if there be 
no major fluctuations in cost of raw material or profit 
margin . The Board also issued instructions in Dec.e~­
ber 1980 that the value determined on cost b r.s1s 
should be based on costing data relating to the period 
of manufacture and if such data is not available at 
the t ime of assessment, duty should be levied pro­
visionally and fi.na.lised when the data for the relevant 
period becomes available. 

On internal combustion engines (tariff i tem 29) 
manufactured in a factory belonging to Central Gov­
ernment under Min istry of R ailways for use within the 
factory in the manufacture of locomotives, duty was 
not levied since 1965-66 on the grounds tha.t matter 
was under consideration of Government. After 
decision that duty was levia bk on the goods manu­
factured by the factory, statutory Central E xcise 
records were maintained and duty was levied on 
clearances made from Apri l 1982. On account of 
1646 internal combustion engines cleared for captive 
use during 1965-66 to 1981-8 2, duty liability amount­
ing to Rs. 16,28,66,671 was worked out by the 
depart.ment, against which an amount of 
Rs. 8 ,69,19,000 was re-covered in July 1983 and the 
balance was p ending recovery. For working out the 
above demand, price lists for 1979-80 to 1980-81 in 
respect of three types of engines ( 16, 12 and 6 
cylinders) w1.:re approved on cost basis in March 
1982. 

I t was notic.c:d (January 1984) in audit that in the 
cost data, margin of profit a nd cr.rta in other elements 

, viz., cost of fuel and electricity, deprecia tion to plant 
and machinery were not included; prices of 16 and 6 
cylinder engines effect ive from l April 1979 were 
revised on higher side d uring 1980-81 and 198 1-82 
(the average rise in prices during these years being 
30 per cen t and 44 per cent respectively) but no re­
vision was made in the price of 12 cylinder engine 
since April 1979 ; the revised prices of 16 and 6 
cyl inder engines for 19 8 1-82 were made effective from 
July and August 1981 res\)ectively instead of from 
April 198 1 and the values of the two were approved 
after rounding, ignoring the fract ions of Rs. 280 and 
R s. 200 respectively from the actu al cost; and ab0 no 
revision in the values of 'engines was made :tfter 
1981-82 on the basis of cost data for th e relevant 
periods. Assessments on R.T. 12 returns upto 

November 1983 had been finalised on the ba'sis of old 

price assessable values. 

On the undervaluations &nd consequent short-levy 
of duty due to above re.:i.;0ns being poin.ted out . in 
a udit (January 1984), the department while statwg 
t hat R.T . ] 2 returns have been assessed in terms of 
an under taking of the assessec in the price lists to pay 
di fferentia l du ty if it becomc-s lcviblc has int imated 
(June 1984) that the assessee has been directed to 
submit revised price lists for the years 1980-8 1 to 
1983-84 and that show cause notices demanding 
d ifferential duty of Rs. 3,06,598 for the period 
1981-82 to 1983-84 has been issued (J une 1984). The 
department has also issued fur ther show cause notices 
(November 1984) demanding differential duty of 
Rs. 2 ,14,82,539 for the pet iod 1965-66 to September 
1984 &nd R s. 17,81,640 for the period 1980-81 to 
D ecember 1983 . D emands for Rs. 3,06,598 have 
been confirmed (December 1984) . 

T he Ministry of Finance have sta ted (September 
1985) tha t demands for Rs. 2.24 crores have since 
been conf~med and steps were being taken to r alise 
the amount and finalise the o ther demands. 

(i i) Cellulose xanthate 

(a) As p.::r Section 4( I) (b) of the Central Excises 
and Salt Act, 1944 , read .vilh the Centra l Excise 
(Valuation) R ules, 1975, the assessabk value of excis­
able goods wholly consumed with in the factory of 
production is to be determined or the basis of valu~ 
of comparable goods. Where the value of comparable 
goods cannot be ascer tained the assessable value is to 
be de termined on the basis of cost of production in­
cluding a reasonable margin of profit. 

By the explanation added to Rule 9 by an amend­
ment dated 20 February 1982 to the Cen tra l Excise 
R ules and given res t rospective effect, excisable goods 
produced in a factory and consumed or ~ 1 tilised for 
the manufacture of any o ther commodity whether in 
a continuous process or o therwise, in such factory, is 
liable t o duty. 

By the cha'nges made by the F inance Act, 1982, in 
the tariff description of item 15A: P lastics, regenerated 
cellulose was brought under tha t tarifI i tem from 
2 8 F ebr uary, 1982 . 

A manufacturer of viscose staple fibres classifiab le 
under tariff item 18.l(ii) and M an Made Fibres (of 
cellulosic · origin) was bringing in woad pulp r:-nd 
ma'nufactu ring cellulose xanthate therefrom which is 
regenerated cellulose classifiabie under tariff i tem I SA 
a nd the cellulose xanthatc so manufactured was 
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wholly consumed captively in a continuous process in 
the manufacture of viscose staple fibres. While duty 
was collected by the department on clearance of 
viscose staple fibres, no duty was collected on the 
cellulose xanthate captively consumed. Non collec­
tion of duty on cellulose xanthatc caplively cons.urn­
ed during the period from April 1982 to December 
1983 resulted in loss of revenue amounting Rs. 1 .74 

crores. 

On the mistake being pointed out in audit (June 
1984), the department ha<l stated (October 1984) that 
a show cause-cum-demand notice was issued in July 
1984 as a precautionary measure. Subsequently, 
while not admitting the objection it stated (February 
1985) that viscose varn cannot be manufactured from 
cellulose xantha te - straightaway. Manufacture of 
viscose fibres is au unavoidable stage before manu­
facture of viscose yarn and fur ther cellulose xanthatc 
did not emerge as goods and was not marketable in 
that condition. Since an excisable goods emerged in 
identifia.ble form as admitted by the department itself 
and as it is an item clearly specified in tariff item l SA, 
action should have been taken to quantify the produc­
tion and consumption of cellulose xanth&te on 
a rational basis, in order to raise an accurate demand. 

The Ministry of Finance stated (November 1985) 
that cellulose xanthatc had been exemp ted from pay­
ment of duty if used in the rmmufacture of viscose 
fibre: vide notifica tion dated 30 October 1985. They 
added tha.t for recovery in respect of past period they 
proposed to invoke action under Section llC of the 
Central Excises anr! Salt Act, 1944. 

(b) Under a notification issued on 13 November 
1982 (which was superseded by another notifica tion 
issued on 1 March 1984) Cellulose Xanthate falling 
under T ariff Item 15A(l) is exempt from duty, . if 
used in the factory of production for manufacture of 
cellophane or viscose fi lament yarn . 

A manufacturer of ra'yo11 yarn (viscose filament 
yarn) and polynosic staple fibre used wood pulp in 
the manufacture . He was allowed the benefi t of 
exemption on cellulose xanthate obtained as an in­
termediate product in the process of ma,nufacture of 
staple fibre . As such cellulose xanthate used in the 
manufacture of polynosic staple fibre was not entit led 
to exemption from duty under the aforesaid notifica­
tion. On a broad analysis by Audit the revenue fore­
gone on this account from April 1984 to April 1985 
alone is estimated to be a.bout Rs. 19 lakhs. 

On the mistake being pointed out in audit (July 
1985), the department while accepting the objection 

informed (August 1985) that the matter had already 
been taken up with the Central Board of Excise and 
Customs in January 1984 for considering suitable 
amendment to the notification. The department, 
however, contended that since the cellulose xanthate 
occurring at the intermediate stage was not a stable 
product, it was not possible to quantify production 
for the purpose of duty. 

The Ministry of Finance stated (November 1985) 
that cellulose xanthate had been exempted from 
30 October 1985, if used in the manufacture of 
viscose fibre vide notification dated 30 October 
1985. They have added that for recovery in respect 
of past periods they proposed to invok~ action under 
Section 1 IC of the Central E xciseo; and Salt Act. 
1944. 

(iii) Alumillium sheets 

Three manufacturers in two collectoratc5 produced 
aluminium circles from duty paid aluminium ingots 
and scrap/ waste by melting and converting the same 
first into billets, which were then rolled into sheet~ 
and then cut into circles of require,·: sizes. 

As circles produced out of duty-paid ingots and / 
or was te/scrap of the metal arc exempt from duty 
under a. notification issued on 1 March 1975, the 
manufacturer cleared the circles manufactured by 
Iiim without payment of duty. However, in the 
absence of a notification exempting aluminium sheets 
produced at the intermediate stage, fu ll duty was 
leviable on the aluminum sheets but this was not 
done. The duty om itted to be levied on aleminium 
sheets is estimated at R s. 28.32 lakhs during the last 
five years viz . 1979-80 to 1984-85 ( upto July 1984). 

On the irregularities being pointed out in audit 
(April/June/July/August/November 1984), the de­
partment contended (July/ September 1984) that as 
clarified by the Board in October 1981 , the exemption 
for circles would automatically cover sheets obtained 
at the intermed iate stage also since circles could not 
he produced without first manufacturing sheets. 

The contention of the department is not, however, 
acceptable in view of the specific provisions of Rules 
9 (clause (iii) under third proviso) and 49 ibid re­
quiring levy of duty on excisable goods obtained at 
the intermediate stage also. 

The Ministry of Finance stated (November 1985) 
tba.t duty leviable was proposed lo be waived by 
invoking section l lC of the Central Excises and Salt 
Act, 1944. 

-

• 

-
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(iv) Synthetic resin solution 

As per a notification issued on 28 February 1982 
polymerisation products are covered under tariff itert1 
15A{T) and duty is Ieviable on it at forty per cent ad 
valorem. 

A manufacturer used 'polyester resin', 'styrene 
monomer' MEK peroxide, benzoil peroxide etc. in 
the manufacture of ·synthetic resin -;olution' which he 
consumed captively in the manufacture of 'glass re­
inforced polyester product'. Acco~ding to standard 
chemical dictionary 'styrene monomer' readily under­
goes polymerisation when it is heated or exposed to 
light or peroxide catalysts. fb..: synthetic resin solu­
tion so produced is excisable under the aforemen· 
tioned tariff item. No central excise formalit ies were 
observed nor the product chemically tested. . The 
manufacturer was, however, allowed to clear his 
products as non excisable resulting in duty amount­
ing to Rs. 12.45 lakhs (approx.) not being levied on 
goods cleared for captive consumption during the 
period from November 1981 to October 1982. 

On the mistake being pointed out in audit (Janua'ry 
1983), the department since got the product chemi­
cally tested and admitted (May 1985) the objection. 
It also stated (May 1985) that it had taken steps 
to bring the factory under excise control :ind to raise 
demands. 

The Ministry of Finance stated (December 1985) 
that show cause notice demanding duty of R s. 15.05 
lakhs had been issued to the unit. 

(v) Ferro silicon 

Under a notification issued on 13 September 
1984, ferro arloys (other than ferro-molybdenum) 
are exempted from payment ~of duty provided, the 
said ferro alloys arc used in the manufacture of iron 
and steel falling under tariff item 25, which are not 
exempted from the whole o~ duty of excise lcviable 
thereon. 

A manufacturer of ferro alloys, c~pt i vely consum­
ed, a part of the ferro silicon produced for the 
manufacture of low carbon ferro chrome which was 
cleared without payment of duty, under the afore­
said notification . Since no duty was paid on low 
carbon ferro chrome, duty amounting to Rs. 3,98,180 
on ferro silicon consumed in the manufacture of 
low carbon ferro chrqme cleared during the period 
from September 1984 to November 1984 was 
leviable. 

On the mistake being pointed out in audit 
(January 1985) the department stated that a show 

cause notice had been issued in February 1985 and 
;.idjudicat ion proceedings were in progress . 

The Ministry of F inance stated (October 1985) 
that the demand for Rs. 6, 79,952 bad been confirm­
ed on 5 July 1985. 

(vi) ('otton yarn 

Section 3 of the Central Excises and Salt Act, 
1944, requires Jevy of excise du ty on all excisable 
goods manufactured in Tndia. Section 2(f) (iv) 
defines manufacture in relation to cotton yarn 
(tariff item 18A) to indudc 'wrapping', 'winding', 
'reeling' etc. or th e conversion of any form of the said 
goods into another. 

As per a notification issued in November 1982. 
'cotton yarn' ( single or multiple fold) classifiable 
under tariff item l 8A, when cleared in straight reel 
hanks, was exempted from du ly. 

(a) A textile mill manufactured 'cotton yarn' 
(cheese form) and used them captively for conver­
sion into 'doubled yarn'. As per the above mentioned 
notification he was allowed exemption on clearances 
of 'doubled yarn' in straight reel hanks. No duty 
was paid on cotton yarn (cheese) used captively for 
doubling. As per Rule 9 of Central Excise Rules, 
1944, and explanation thereunder, removal of cotton 
yarn (cheese) without payment of duty before it wa-s 
subjected to doubling was irregular. Failure to levy 
duty on yarn (cheese ) resulted in duty of R s. 6.98 
lakhs not being realised during 1 January 1983 to 
3 1 May 1984. 

On the omission being pointed out in audit (Dec­
ember 1984), the department contended (March 
1985) that according lo a proviso (inserted on 9 
July 1983) to Rule 9, du ty cannot be levied on 
t h~ sa~e goods (same tariff item and sub item) 
twice 111 the same factory of manufacture. 

'!"he. Ministry of Finance while not admitting the · 
ubJect10n stated (December 1985) that the duty 
would be payable on the particula r form of cotton 
yarn in which such yarn was removed from the fac­
tory. :ne Ministry added that if a factory was 
producing doubled yarn or multi fold . yarn, dutv 
would be payable a t doubled or multi-fold yarn 
stage only. The fact, however, remains that duty 
was not paid on yarn at any stage because the final 
product (i.e. straight reel hanks) was wholly exempt 
from. ~uty. The Ministry's reply is also contrary to 
prov1s1ons of Rules 9 am! 49 which do not permit 
removal of excisable goods free of duty even for 
captive consumption when the final product is 
wholly exempt from duty. 
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(b) A no ther manufacturer of yarn removed c9tton 
yarn i n the form of cones ( wound on wooden 
cones) produced in the factory, wi thout rayment of 
duty for further use within the factory for the 
manufacture of yarn in double fold plain r eel hanks 
which were cleared by him avail i n ~ himself o f the 
duty exemp tion provided for plain reel hanks by 
notification dated 13 November 1982 . Cotton yarn 
in cones irrespective of t he m a terial by which the 
cone (core) is made of, on its removal for captive 
consumption attracted duty in t.erms of explanation 
( 2) below tariff item 18A, Sect ion 2 (f) (iv ) of the 
Act and the explanat ion introduced to Rules 9 a nd 49 
'of the Cen tral Excise Rules, 1944, by a notification 
dated 20 February 1982. The non-levy of duty on 
such removals during the peril1d from August 1983 to 
A ugust 1984- amounted to Rs. 4,30 ,801. 

O n t he non-levy being pointed out in audit (Nov­
ember 1984) the departm ent stated (March 1985) 
that production of yarn on wooden cones was only 
an interm ediate process for further conversion iuto 
plain reel hanks and these cones being uneven in 
weight were not in a niarketable cond ition and were 
not excisable. The view of the department is not 
acceptable as yarn on cones finds a m ention in the 
t ar iff description as an excisable commodity and 
arises in the course of manufacture and it is subject 
to levy of duty whether the yarn is wonnd on 
wooden con es o r paper cones. 

The depart ment also stated that a show cause-·· 
cum-deman<;!_ not ice would be issued, but the ad­
judication of the case would be kept pending till 
the settlement of the audit objection. 

T he Minist ry of F in ance while not admitting the: 
object ion stated (December 1985) that the duty 
would be payable on the particular form of cotton 
yarn in which such yarn was removed from th!"'. 
factory. The M inistry fur ther added that if a fact· · 
ory is proaucing doubied yarn or nulti-fold yarn, 
d uty would be payable a t doubled or multi-fold 
yarn stage only. The fact, however, remains that 
duty was n ot paid on yarn at any stage because 
the fi nal product (i.e., doubled fold plain reel hanks 
yarn) was wholly exempt from duty. The M inistry's 
reply is also contrary to provisions of Rules 9 anrt 
49 which do not permit r emoval of excisable goods 
free of duty even for captive consumption when the 
final product is wholly exempt from duty. 

( c) A t hird tex tile unit, ma'nufactured cellulosic, 
non-ceUulosic and cot ton :;pun yarns cla ssifiable 
under tariff item 18, 18E and 18A. The single ply 
yarn after winding it on cones was cleared partly 

for sa le on payment of duty and partly for doub­
ling the yarn wi thout payment of duty. Duty in 
the latter case was paid at the time of removal of 
doubled yarn ; 96,895 kilograms of doubled yarn 
manufactured out of single ply yarn was in stock 
on 28 February 1984. The effective rates of duty 
on yarns of all sorts were reduced from 1 March 
1984. The stock of doubled yarn was cleared on 
or after 1 March 1984, on payment of duty at the 
reduced rates al though according to aforesai.O Rul~s 
duty at the higher rates prevailing prigr to 1 March 
1984 was payable o n single ply yarn removed for 
doubling. This resulted in short realisation of duty 
amounting to Rs. 2 ,67,542. 

On the irregularity being pointed out in audlt 
(July 1984), the department intimated (January 
l 985) that the demand bad been raised. 'Later on 
in March 1985, it was also intimated that -they did 
not accept the objection contendirig that the pro­
cess of doubling of yarn did not amount to manu­
facture unless the resultant doubled yarn had a' distinct 
name, character or use as held by Customs Excise 
Gold (Control) , Appellate Tribunal. This c<:mte~n-· 

ti on is n'ot correct as the doubled yarn· has a dis­
t inct cbaracte,r, use and name, known in the 
market. 

The Ministry of Finance while not admitting the 
objection stated (December 1985) that the duty 
would be payable on the particular form of cotton 
yarn in which such ya rn was removed from the fac. 
tory. The Ministry further added that if a factory 
was producing doubled yarn or multi-fold yarn, 
du ty would be payable at doubled or multi-fold 
yarn stage only. The reply of the Ministry is cont­
rary to the provisions of Ruks 9 and 49 of tl1 i1 
Central Excise R ules which do not permit r emoval 
of excisable goods free of duty for captive consump­
tion even in a continuous process of production if 
the fini shed excisable goods is not specified under 
R ule 56A. Since 'cellulosic and n on-cellulosic spun 
yarn falling respectively under tariff item 18 and 
18E are not specified under Rule 56A, duty ~t 
yarn stage is attracted. 

2.1 6 Duty not levied 011 storage losses, transit losses 
and wastes 

(i) Moiasses_.:._stornge losses 

Rule 4 7 of the Central Excise Rules, 1944 re­
quires that non-duty p aid excisable goods should 
'IJe stored in a suitable place, room, tank etc. s(J 

that the goods were not lost during storage. Cent­
ral Board of Excise and Customs in a letter issued 
on 22 October 1982 clarified that in view of 

-

-
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genuine difficulties, the sugar factories in excep­
tional circumstances may be allowed to store 
'molasses' in kutcha pits/tanks, after execution of ~ 
bond to the effect that in case of loss or damage 
whether ·for natural causes or otherwise, they would 

1 • 
pay duty on such losses and they would not c.aim 
remission of duty under Rnle 49 of the Central 

E xcise Rules, 19~4. 

In a sugar factory 'molasses' (falling under tariff 
item 15CC) was being stored in 'kutcha pits'. Dur­
ing the year 1979-80 to 198 1-82 a loss of 5033.785 
tonnes of molasses due· to percolation and evapora­
tion was reported to the 3tate Excise department 
for condonation. The matter was neither reported 
to Central Excise department nor did t·he depart· 
ment initiate any action for prevention of losses 
and to levy duty on such losses. This resulted in duty 
amountin_g to R s. 1,54,809 not being levied on losses 
during the years 1979-80 to 1981-82. · 

On the mistake being pointed out in audit (August 
1983), the department stated (November 1984) that 
a demand of Rs. 1,54,809 had been raised and confir­
med in April 1984. H owever, Collector (Appeals) 
had stayed the recovery in January 1985 . 

The Ministry of Finance stated (November 1985 ) 
that the case was pending disposal with the Collector 
of Central E xcise (Appeals ). 

(ii) Petroleum products--transit losses 

(a) As per Rules 173N and 156B, the consignor 
shall , on demand, pay duty leviable on goods received 
short as certified by the rece iving depots. 

A unit was engaged in the receipt of bonded petro­
leum products and their issue to bulk storage depots. 
No duty was paid on shortages of 1433.836 kilolitres 
of petroleum products pointed out by depot incharge 
of the receiving stations (on A.R. 3A accompa.nying 
the despatches) during 1983 ~84. Duty not paid 
worked out to R s. 9,24,077. 

On the non-payment of duty b eing pointed out in 
audit (May 1984) , the department intimated (June 
1985) that demands of R s. 18,03,515 had been raised 
which were pending adjudication. Further develop­
ments were awaited (July 1985 ) . 

The M inistery of Finance confirmed the facts (No­
vember 1985). 

(b) As per para 64B of the Manual of Departmen­
tal Instructions on Ex~isable Manufactured Products. 
M otor Spirit and Kerosene losses in transit of bonzene 
(tariff item 6) obtained by licensees under Chapter X 
S/12 C&AG / 85-11 

procedure for industrial use could be condoned ~pt~ 
a maximum of 3.2 per cent in cases wher~ it is 
transported by rail in tank wago~s for a ~hstance 
exceeding a thousand miles involving transh1pments 
from one railway gauge to :mother. In other cases 
actual loss upto a maximum oE 1 per cent could only 

be condoned. 

A manufacturer of synthetic rubber (tariff item 
16AA) obtained benzene at concessioria! rates und~ 
a notification dated 10 May 1975, and brought 1t 
under Chapter X procedure for industrial use fr?m 
stations at a distance not exceeding a thousand miles 
which did not involve transhipment from one railway 
gauge to · another. Although losses in . t~ansit . ~f 
benzene in some cases exceeded the perm1ss1ble hm1t 
of 1 per cent but differential duty thereon to the 
extent of Rs. 44,933 for the period from March 1977 
to December 1977 was neither demanded by the 
department nor paid by the unit. 

On the omission being poin ted out in audit (Febm· 
ary 1978) the department issued 9 show cause-cum­
demand notices in September 1983, December 1 98~ 
and January 1984 demanding duty amounting to 
R s. 1,02,658 on losses suffered in transit of benzene 
in excess of the permissible limit of 1 per cent during 
the period from M arch 1977 to November 1979 and 
January 1982 to Novembcr. 1983. The demands were 
confirmed in February 1984. 

On an appeal by the as$essee, the Collector (Ap­
peals) permitted condonation of lo:>ses upto 3 per cent 
and remanded the case for de-nova proceedings. 
Against orders of the Collector (Appeals) the depart­
ment filed appeal before the Appdlate Tribunal. 

The Ministry of Finance stated (November 1985) 
that the appeal was pending decision with tJ1e 
Appellate Tribunal. 

(iii) Yam-Wastes 

(a) Section 3 of the Central Excises aoil Salt Act, 
1944, requires levy of duty on all excisable goods 
(except salt) as soon as these are manufactured 
but under the Rules its payment is deferred till the 
clearance of such goods. 

The various judicial pronouncements have held that 
the manufacture of yarn (cellulosic spun yarn, cotton 
yarn, woollen and acrylic spun yarn and non-cellulosic 
spun yarn classifiable under items 18, 18A, 18B and 
18E) is complete at the spindle point when it emer­
ges from the ring frame. Therefore, liability tQ pay 
central excise duty is to be determined accordingly at 
that stage. No wastage in respect of yarn lost from 
the spindle stage to the final stage, is admissible as it 
is not covered by any exemption notification. 
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In 9 non-composite mills, yarn was manufa:t~red 
which was cleared after doubling, reeling or twisting. 
The manufacturers paid the duty on the yarn cleared 
excluding the yarn lost between spindle stage a nd the 
final stage of clearance. The .:luty not realised on yarn 
manufactured but not cleared amounted to Rs. 13.67 

lakhs. 

On the irregularity being pointed out in audit (bet­
ween April J 981 to March 1985), th~ department 
issued show cause-cum demand. notices ( bet.vt:eo 
D ecember 1981 and M ay 1984), to 3 mills. While 
demand in one case was vacated vide adjudication 
o rders dated 2 February 1983, the remaining two 
cases were yet to be adjudicated. T he Collector who 
was asked to consider revision proceedings in March 
1983 in the case where the demand had been vacated, 
stated (February 1985 ) that the matter had been 
re-examined and the order pas3ed by the Assistant 
Collector , required no review. Action taken in tht>. 
remaining six cases is also ~waited. 

The Ministry of Finance while not admitting the 
objection stated (December 1985) that the duty 
would be payable on the particula r form of cotton 
yarn in which such yarn was removed from the factory. 
The Ministry further added that if a factory was pro­
ducing doubled yam or m u!ti-folj yarn, duty would 
be payable at doubled o r multi-fold yarn stage only. 
The rep1y of the Ministry is contrary to the provis ions 
of Rules 9 and 49 of the Ce11tral Excise Rule!': \\'hich 
do not permit removal of exci:,able goods free of duty 
for captive consumption even in 1 continuous process 
of production if the finished excisable goods is not 
specified under Rule 56A. Since cellulosic spun yarn 
and non-cellulosic spun yarn falling respectively under 
tariff item 18 and 18E arc not specified under 
Rule 56A, duty at yarn stage is attracterl 

(b) Under Rule 9 of the Central Excise Rules, 
1944, no excisable goods can be removed from any 
place where they are produced, cured o r manufacturt'.d 

· whether for consumption, export or manufacture nf 
any other commodity in or outside such place, unti l 
the excise duty leviable thereon has been paid. How­
ever unde r Rule 49A, ibid, composite m ill s manufac­
turing cotton yarn and cellulosic spun yarn usecJ in 
the manufacture of cotton fabrics in the same mill 
can on request, be allowed to pay duty leviable on 
such yarn alongwith the duty on cotton fabrics. T his 
provision has the effect of only postponing the pa y­
ment of duty on yarn and not provid ing any remis­
sion or abatement of duty. T hus duty is leviable on 
the total quantity of ya.rn issued for manufactu re of 
cloth including the quantity of yarn converted in to 
hard waste in the process of weaving. 

Two composite mi lls manufacturing yarn ( tariff item 
18A) and cotton fabrics (cari!I item 19) during the 
year 1978-79 lo 1982-83 pa ~d duty only 0n the yarn 
consumed in the cloth manufactured and cleared from 
the mills. The duty on the yarn which got converted 
i1; to hard waste in the weavin~ section escaped duty. 
This resulted in short levy of du ty amounting to 
Rs. 8,28,807 during the period from l July 1978 to 
30 June 1980 and from 1 April 198 1 to 3 1 March 
1983. 

On the mistakes being pointed out in audit (May 
1981 a nd June 1983) the depar tment in one case 
raised a demand of Rs. 4,90,14'.:: (May 198 1) . In the 
other case it was stated that the grounds for the de­
mand of Rs. 3,38,665 were the s•~me as in the former 
case. Tbe a emand cases of borh the mills were re­
ported (January 1985 ) to be under active conside­
deration. Confirmation and real isation of the demands 
are still awaited (July 19S5J. 

The Ministry of F inance stated (January 1986) 
that waste r.otton yarn was exempted under a 
notification issued on 24 July 1972. The Ministry 
added that after issue of amending notification n.n 
3 F ebruary 1982, exemption to waste yarn ar ising 
during the process of weaving would not be 
admissible. 

T he M inistry's reply cannot be admitted. U nder 
the amended Rules 9 and 49 of the Central Excise 
Rules, 1944, given retrospective effect from 1944, 
duty on yarn was payable on the to tal quantity of 
yarn removed from spinning to weaving section. On 
the contrary the assessee has been paying duty on 
yarn actually consumed in the fabrics cleared by 
exercising option to pay ci i.:ty on clearance of fabrics 
under Rule 49A , ibid. 

SHORT LEVY D UE TO UNDERVALUATION 

2.17 Price not the sole cansideration for sale 

As per Section 4 of the Central Excise and Salt 
Act, 1944, where the goods are assessable to duty ad 
ve;lorem, the noqnal price at which sucn goodi: are 
ordinarily sold by the asses;ee to a buyer in the course 
of wholesale trade for delivery at the time and place 
of removal, would be the as:;essable value provided 
the price is the sole consider~Hion for sale . Where the 
price is not the sole .consideration, the assessable value 
of such goods, as per provisions of R ule 5 of the 
Central Excise (Valuationj R ules, 1975, shall be 
based on the aggregate of ~uch price a nd amount of 
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c10ney value of any additionai consideration Hawing 
directly or indirectly from the buyer to the assessee. 
The Supreme Court in their judgement dated 7 Octo­
ber 1983 in the case of M/ s. Bombay Tyres Inter­
national also held that the charges for other services 
atter delivery to the buyers, namely after sale service, 
promote the marketability of t~e article and, thus, 
e-nter into its value in the trade. 

( i) After sale charges 

(a) A manufacturer of tractor.> was allowed to ex­
clude the after sale service charges amounting to 
Rs. 59.16 lakhs recovered from the customers while 
de:ermining the assessable value of 21 , 790 tractors 
sold during the years 1982-83 and 1983-84. Exclu­
sion of the after sale service charges from the assess­
able value resulted in duty being rcaliscJ short by 
Rs. 6,21,155. 

On the mistake being pointed out in audit ( Decem­
ber 1983 and February 1985) , the depar:ment issued 
a show cause-cum-demand notice for recovery of duty 
(Rs. 2,80,969) relati1rn to the yea1 1982-83. Report 
on recovery as also action taken to realise the shortfall 
relating to the y~r 1983-84 (Rs. 3,40,195) was 
awaited (June 1985). 

The Ministry of Finance stated (January 1986) 
that the point whether the commission of Rs. 2000 
allowed by the assessee to dealers would be subject to 
the deduction from the assessable value as trade dis­
count is a matter of fact to be determined hy the 
jurisdictional officer after appiying the ratio of the 
judgement of the Supreme Court in the case of Bom­
bay Tyres International. They also added that the 
admissibility of the commission for deduction from the 
assessable value and the quantum of demand should 
be re-determined by local Audit in consultation with 
local Collector who was being suitably instructed. 

(b) A manufacturer of computers, collected 
besides the approved saleable price of the finished 
products, additional amounts from the buyers on 
account of technical services, viz., installation and 
commissioning charges through separate debit notes, 
but did not include them in the value of article sold 
for determining the duty cl~ment. This re.•sulted in 
short payment of duty of Rs. 4,16,000 on the amounts 
of Rs. 25,19,163 collected from May 1983 to October 
1984. 

On the om1ss10n being -;Jointed ou~ in audit (Jan­
uary 1985), the department intimated (February 
1985) that show cause-cum-demand notice issued to 
I.he licensee was pending adjudication. 

The Ministry of Finance stated (November 1985) 
that the concerned Collector had been asked to fina­
Ese the matter expeditiously. 

( c) A licensee manufacturing acids classified under 
tariff item 14G, was allowed lo deduct besidec; Central 
Excise duty and frl!Jght, certain Nher clements like 
ou _ward handling charges, from the all inclusive price 
charged to the buyer, for arriving at the assessable 
value, which resulted in shore levy of duty of 
Rs. 2,13,167 during April 1983 to June 1984. 

On the mistake being pointed out in audit (Oc·o­
ber 1984), the department accepted the objection 
(June 1985) and raised a demand for Rs. 2,13,167 
for the period from April 1983 to June 1984. 

The Ministry of Finance confirmed the fact~ 

(November 1985). 

(d) Two manufacturers of stet! drums cleared their 
products on contract basis. However, cost of loading 
charges which was realised from buyers incurred be­
fore delivery at the factory gate was not included in 
the assessable value. This resulted in duty being rea­
lised short by Rs. 43,538 on clearances made during 
February 1982 to March 1983. 

On the mistake being pointed out in audit (June 
1983), the department stated (June 1985) that the 
question of inclusion of delivery charges in the assess­
able value having been final! / decided by the Supreme 
Court on 9 May 1983, show cause-cum-demand notices 
for the amount mentioned in the audit objection had 
been issued to both the assessees. Addition of 
demand was awaited (August 1985) . 

The Ministry of Finance stated (January J 986) that 
the percentage of loading charg~s included in the trans­
oort charges is negligible which cannot be segregated. 
The Ministry's reply is, however, self-contradictory 
inasmuch as unless the loading charges are segregated, 
it cannot be determined whether they are neolioible 0 0 

or not. Further the exclusion of ~oading charges from 
the assessable value as contended by the Ministry is 
not warranted under the Law. 

(ii) Charity 

An assessee engaged in the manufacture of cotton 
fabrics charges and collected Rs. 2 per bale towards 
charity in all his invoices for sa!e of such cotton fab­
rics. Though this ·amount wa:; included in the total 
value of the fabrics cleared in each gate pass for 
purposes of assessment, these charges were not taken 
into account for determining th:! rate of duty appli­
cable to the fabrics. In some border line cases, if 
the charity charged per square metre of the fabrics 
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was taken into account, the fabric:> fell in a h igner 
slab attracting a higher rate of duty. On the under­
assessment of duty being pointed out in audit (April/ 
J uly 1984), the department intitmited ( January 1985) 
the issue of show-cause notices for a differential duty 
of Rs. 4 ,40,676 for the period 1982-83 to 1984-85 
(upto July 1984). 

This point also came up for discussion in 25th South 
Zone Tariff Conference held on 22 August 1985. It 
was viewed that as per Sup<ernc Court judgement, in 
the Bombay Tyres International case, the assessable 
value had to be worked out backwards from the 
invoice value by allowing permissible discounts, and 
charity is not one of the per:missible elements of 
discount. The conference, therefore, concluded that 
charity collected as a percentage of value, and shown 
in the invoice, would have to form part of the assess­
able value. 

The Ministry of Finance admitted the objection 
(November 1985) . . 

(iii ) Escalation charges 

A manufacturer entered into contract with various 
firms for the supply of conveyor and transmission belts 
fall ing under tariff item 16A ( 4) . Jn terms of the con­
tract the rates were to vary whenever there was a 
rise in price of the raw material. On the supplies made 
during the period from 10 April 1980 to 15 April 
1984 supplementary invo1~es, claiming differential 
~mount were raised but du ty amounting to 
Rs. 1, 11,8 17 on escalation charge~ was not paid by 
the assessee. 

On the omission being pointed out in audit (July 
1984) , the department st:i.!cd (August 1984) that 
duty was paid when the invoices on account of esca­
lated value were accepted by the buyers. 

The Ministry of Finance stated (November 1985) 
that an amount of Rs. 34 ,533 out of the total amount 
cf Rs. 1,11,817 had alread y been debited in the per­
sonal ledger account of the assesyee. Report of re­
covery fo!: the balance am( •unt was awaited. 

(iv) E lement of duty and expenses 

The entire production of T.V. Sets of a unit was 
sold from its 'sales and service centre', both in retail 
as well as in wholesale. The unit incurred expenses 
on freight etc. a.t Rs. 10 per set (approximately). 
Further, two dealers were appointed for who lesale, 
who were allowed commission at the rate of Rs. 50/75 
and Rs. 110/ 120 per set for sale on instalment basis, 
or cash down basis respectively. Excise duty on T.V. 
Sets was paid at the time of transft:rring the same to 

its sale and service centre, on the value calculated 
after ded ucting retail sale expenses at the rate of 
Rs. 130/140 per set from retail sale price, instead of 
the actual expenses incurred on freight, etc. and dis­
count paid to dealers in case of wholesale, as per pro­
visions of Rule 6(a) of the Valuation Rules. 

Deduction of excess amount from sale pnce m 
arriving at the assessable value resulted in under­
valuation of television sets and short recovery of duty 
amounting to Rs. 27,232 during the year 1978-79. 

On the mistake being pointed out in audit (January 
1980), the department intimated (September 1980) 
that a demand notice was issued in September 1980 
for Rs. 3,57,616 for the duty not paid on the entire 
amount of post manufactinring expenses from 
1976-77 to July 1980. The demand was con.fumed in 
January 1984. Report on recovery of duty was 
awaited (July 1985). 

T he Ministry of Finance stated (December 1985) 
that the concerned Collector had been asked tu get 
the case finalised expeditiously. 

2 .18 Sale thJ·ough related persons 

As per provision of Section 4(1)(a)(iii) of the 
Central Excises and Salt Act, 1944, read with the 

Rules made thereunder, the assessable value of 
goods, sale of which is arranged through a rela.ted 
person, is required to be determined on the basis of 
the price charged by such related person from his 
bu yen. 

( i) M ilk powder, preserved food etc, 

Four uni ts in four collectorates engaged in the 
manufacture of skimmed milk powder, tractors, PVC 
resins and preserved food transferred their products 
to their depotsfbranch offices at different places in 
India. Price approved for sale at t he factory gate was 
taken as value for the purpose of assessment d duty 
instead of the price at which the goods were sold 
through their depots/branch offices to the dealers. 
This resulted in short levy of duty by Rs. 1,19,24,845 
(Rs. 99,73 ,845, 10.89 lakhs, 7.06 Ial<hs and 1.56 Jakhs 
respectively). 

The above mistakes were pointed out in audit in 

June 1980, March 1981, July 1981, October 1983 
and February 1985. In the first cnse, the department 
raised (September 1983) a demand for Rs. 99,73,845 
against which the unit obtained stay order from a 
High Court. In the second case, the department issued 
(June 1984) a show-cause notice for Rs. 3.52 Iakhs 

-
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out of the total short levy of Rs. 10.89 lakns. Action 
taken to recover the balance amount of Rs. 7 .37 
lakhs was awaited (June 1985). While confi rming 
the demand of Rs. 1,05,873 out of the tota.l short 
levy of Rs. 7 .06 lakhs in the third case, the depart­
ment intimated that the demands for the balance 
amount were barred by limitation. In t he fou rth case, 
the department stated (May 1985) that the decision 
of the Appellate authority in a similar case had 
been reviewed and was pending decision with the 
T ribunal. 

The Ministry of Finance stared (December 1985 
and January 1986) that the first and fourth cases 
were pending decision with a Court and the Tribunal 
respectively. 

In the second case the Ministry of Finance srntect 
(January 1986) that where the price of excisable 
goods for delivery at the place of removal was no~ 
known, the value would be determined with reference 
to price for delivery a t a place other than the place 
of removal after deducting the cost of .transportation. 
T he Ministry added that the question whether the 
normal price of the cxcisahle gc,x~ s was not known at 
the factory gate was a matter of fact to be determin­
ed in each case separately by the proper officer. 

The M inistry of Finance also stated that the 
demands confirmed in the third case were set asi©e 
by the Appellate Collector who held that once the 
normal price in terms of section 4(1) (a) was available 
at the factory gate the same would form the basis for 
dctcTmination of assessable v~Jue . No further appeal 
before the Tribunal was · considered fh. 

T he fact however, remains that the Appellate 
Collector's orders go counter to judgement dated 9 
May 1983 of the Supreme Court in the case of 
M/s. Bombay Tyres International. 

(i i) Television sets 

A manufacturer of broadcast television receiver sctl! 

was selling, from J une 1982, all the sets manufactufr 
ed by him to a sole selling ~gent with whom he had 
entered into an agreement. As per this agreement, 
the T.V. sets were embossed with the brand name of 
t he selling agent and were sold entirely to him at . 
prices mutually agreed upon. Furlher the assessee was 
prohibited from manufacturing T .V. sets for any other 
buyer. While the asscssee sold the T.V. sets to the 
selling agent at prices ranging from Rs. 1,694.40 to 
Rs. 1,764.60 per set, the selling a.gent sold them to 
his dealers at much higher prices which were not lesll 
than R5. 2,500 per set 

In view of the aforesaid agreement, the selling agent 
is deemed to be a related pe~son or a sole selling 
agent and the goods were therefore assessable to duty 
a t the prices at which the selling agent was market111g 
the goods, but the. department had levied duty on the 
prices charged by the manufac turer to the selling 
agent, which stood undervalued by Rs. 770 per set, 
on an average. 

When the undervaluation resulting in shor t levy of 
duty on goods cleared upto July 1982 wa-s pointed 
out by Audit (October 1982), the department slated 
(May 1983) that they were aware cf the undervalua­
tion and afler due invest igation of the case they had 
issued a show cause-cum demand notice in November 
1982. 

During the subsequent audit conducted in Decem­
ber 1984, it was noticed that the case had not been 
adjudicated even after a lapse of two years and . the 
T.V. sets were continued to be undervalued. The 
short levy of duty on this account on the clearances 
during the period from J une 1982 to September 1984 
amounted to Rs. 12,86,698 and this was pointed out 
to the r!epartment in February 1985. 

The Department stated (April 1985) that an investi­
gation was being conducted for finalising the case. 

The Ministry of Finance stated (November 1985) 
tha t the concerned Collector of Central Excise had 
been asked to finalise the case expeditiously. 

(ii i) TyiH!writers and adding machines 

An assessee manufacturing typewriter~ and adding 
machines (falling under tariff item 33D) was selling 
them parlly through his distribt1tors & partly through 
his branch offices situated at eight centres throughout 
Jndia. They were assessed to duty on t he basis of 
the assessable value derived from the cum-duty 
prices at wh ich the qislribulorsjbranches sold them to 
unrelated dea.lers by deducting therefrom discount, 
excise duty and sales-tax. Since the goods sent to 
the branch offices (for sale therefrom) on stock trans­
fer did not suffer any sale-tax, assessment of such 
goods also on the basis of the assessable value derived 
from the branch selling price by deducting therefrom 
inter alia sales-tax was not correct and resulted in 
under-valuation and consequent short collection of 
duty. 

On the omission being pointed out in audit (March/ 
June 1981), the department reported (December 1984) 
the issue of show-cause notice on 20 F ebruary, 1984 
demanding differential duty of Rs. 7,93,178 due for 
the period from July 1977 to December 1984 but 
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contended (June 1985) that the irregula ri~y had 
a.lready been noticed by their Internal Aud1.t P arty 
. S t b 1980 The fact however remains that m ep em er . ' ' 
no action was taken in the case on being pointed ~nt 
by the Internal Audi t Party. A show-cause notice 
was issued only on 20 February 1984 i.e: after a lap~e 
ef three years of the mistake being pomted out in 

sta tutory audit. The belated issue of show-cause 
notice is likely to endanger reven ue on account of 
time bar as the assessments and price lists had alreajdy 
been approved by the department. 

The Ministry of Finance sta ted (December 1985) 
tha t the question whether the distribu t.\ors of the unit 
were related persons was pending in appeal before the 
Appellate Tribunal. 

(iv) Cement paints 

An assessee engaged in the manufacture of cement 
paints (falling under tariff item 14(2)(i) ) wa.s selling 
them through his sole distributor. The assessable 
value declared in the price list fi led under part IV 
was arrived at after deduction of sales-tax at 10 per 
cent together with surchMge of 5 per cent (charge­
able in respect of sales within the State) from the all 
inclusive price charged by the sole distributor, which 
was also approved by the department. However. 
since the assessee was charging Central Sales Tax only 
a.t 4 per cent in respect of inter state sales. assessable 
value in respect of such sales should have been de ~er­
mined after deduct ing 4 per cent Central Sales Tax 
only from the all-inclusive price. The excess abate­
ment towards sales tax resulted in underassessment 
in respect of clearances fqr inter state sales. 

On the omission being pointed out in audit (May/ 
Ju ne 1984), the depar tment accepted (June 1984) 
the mistake and intimated (February/May 1985) the 
issue of show-cause notice in May 1982/September 
1984 demanding differential duty of Rs: 1.12 lakhs. 

The M inistry of F ina.nee confirmed t h~ facts 
(November 1985). 

2 . 19 Valuation of goods consumed captive)y 

Where excisable goods ure partly sold to outsiders 
and partly consumed captively within the factory of 
manufacture, the normal price determined under Sec­
tion 4(1)(a) is taken to be the assessable value both 
in resp~ct of goods sold as well as in respect of goods 
captively consumed. 

Where excisable goods, are wholly consumed within 
the factory of production, the assessable value under 

Section 4(1 )(b) read with the Central Excise (V~lua-

t. ) Rules 1975 is to be determined on the basis ot ion , . . 
' 'alue of comparable goods or cost of produc•.1on m­
cluding a reasonable margin of profit if the value of Y 
comparable goods is not ascertainable. The Board 
also issued instructions in December 1980 tha.t the 
data for determinin a the value on cost basis should 
be based on the co~t data relating to the· period of 
manufacture and if such data is not available at the 
time of assessment, duty should be levied provisionally 
and finalised when da ta for the relevant period 
becomes available. 

(i) Watch parts 

A Public Sector undertaking wa<; manufacturing 
parts and components of wrist watches and was sen~ · 

ing out such parts and components to several wnst 
watch assembly unit.:: for assembly (manufacture) and 
return of wrist watches to a->Sl.!SSel.!'s sale organisation, 
for eventual sale therefrom. As the clearance of the 
parts and components to the said independent a~semb­

Jy units was not on sall!, the duty was paid on 
the values determined on the basis of the cost of 
production (inclusive of profit) by treating such clea­
rances as deemed captive consumption. From 
February 1982 a few parts na_mely hands and dials 
and from July 1982 all other parts and components 
were cleared from the assessee's factory to his sales 
organisation for eventual sale therefrom to wrist 
watch dealers and duty was pa.frl on the declared sale 
prices, which were· considerably higher than the valne 
determined on the basis of cost of prod uction. The 
duty on the parts and components cleared to the watch 
assembly units was, however, continued to be paid on 
the value determined on the basis of cost of produc­
tion instead of on the price at which they are sold to 
independent buyers. This resulted in du ly being rea­
lised short on nearly 240 parts and components clear­
ed to the watch assembly units. In respect of ~uch 
40 parts alone the duty realised short worked out 
to Rs. 48,11,774 during the period from Febn iary. 
1982 to October 1983. 

On the mistake being pointed out in audit (Decem­
ber 1983), the department sta ted (September 1984) 
that a show-cause-cum demand notice issued in 
February 1984, was set aside by the adjudicating 
authority i-n October 1984. The department further 
stated (June 1985) tha t ari app:!al had been fi led in 
May 1985 against the orders of the adjudicating 
au thority. 

The Ministry of Finance sta ted (December 1985) 
th at the appeal filed b efore the Collec tor of Central 

· Excise (Appeals) was pending decision. 

.,. 
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(ii) Screws 

A Public Sector u·ndertr.king engaged in the manu­
facture of screws classifiable under tariff item 52 was 
capt1vely consuming the e nti re product ion in the 
manufacture of wrist watches and the duty on the 
screws was paid on values determined on the basis of 
the cost of production. From December 1981, some 
quantity of these screws were sold to the wrist wr.tch 
dealers at prices which were much higher than tho 
cost of production. The duty on the screws captively 
consumed, however, continued to be paid on the cost 
of production instead of on the price at which they 
are sold to independent buyers. This resulted in duty 
being recovered short by Rs. 15,15,963 on the clea­
rances made during the period from December 1981 
to October 1983. 

On the mistake being pointed out in audit (Decem­
ber 1983), the department issued a show cause-cum 
demand notice in D ecember 1983 and confirmed the 
demand in March 1985. 

The short levy during the subsequent period of 
cleara nces from N ovember 1983 lo November 1984 
amounted to R s. 9,77,343. 

The Ministry of Finance stated (November 1985) 
that a show cause notice had been issued by the field 
formation before the ohjection was raised by Audit. 
This reply is not correct because the audit query w~s 
issued to the Range Officer on 17 D ecember 1983 
and in reply the Range Officer stated on 24 D ecember, 
1983 that a show cause notice had been hSm:d on 
20 D ecember 1983. 

(ii i) Insulating varnj~h 

Jn the manufacture of electric wire a.nd cables. a 
manufacturer used insulating varnish which was also 
produced by him. The value of insulating varnish 
was de~ermined on the basis of cost d:ita which· wa.s 
approved by the dcparlnrnnt. But the l icensee ( manu­
facturer) also purchast:'d such goods and used them 
for insulation purposes. The value of such com­
parable goorls was higher than the assessable valuc­
appm ved by the department on the basi;: of the cost 
data. F ailu re to determine the assessable value on lhc 
basis of comparable goods resulted in duty beino re­
alised short by R s. 14.14 lakhs on clearance · ;.1acie 
during the period from April 1980 to September 19 82. 

On the omission being pointed out in audit 
(February 1983), the department issued show cause­
cum demand notice (February 1983) for R s. 14. 14 
lakhs which was confirmed in Februarv J 985 

The Ministry of Finance f.tated (November 1985) 
that the unit had gone in appeal a-gainst the order 
passed by the jurisdictional Assistant Collector. 

(iv) Stampings and laminations 

Assessable value of electrical stampings and lamina­
tions (tariff item 28A) manufactured by an assessee, 
being wholly consumed captively in the manufacture 
of elect ric motors, was determined on the basis of 
cost of production. I t was noticed ( April 1984) that 
assessable value determined in August 1983 on the 
basis of cost data for 1981-82 was made effective 
from April 1982 instead of from April 198 1. Also, 
no revised price lists were submitted and approved 
on the basis of cost dat:r for subsequent years, al­
though there had been substactial increase in cost 
of raw material s and other elements of cost and 
assessments upto October 1983 on the basis of prices 
based on cost data for 1981-82 had already been 
finalised instead of making p rovisional assessment. 
This led to undervaluat ion and consequem short levy 
of duty on electrical stampings and laminations during 
1981-82 to 1983-84. 

On the matter being pointe.d out in audit (April 
1984), the department intima.ted (February l 985) that 
the revised assessable values for the year 1983-84 on 
the basis of cost data for 1983-84 had since been 
declared by the assessec and diffe re ntial duty amount­
ing to Rs. 14,25,172 calculated provisionally for the 
period April 1983 to July 1984 had been realised in 
September 1984. Bond for Rs. l lakh was also re­
ported to had been executed to cover furth er diffe-
1ential duty, if any, and the assessee was being pur..; 
suaded to supply cost data for earlier year. Particu­
lars of demands raised for the years l 981 -82 and 
1982-83 based on the cost data for relevant periods 
and details of short levy for 1983-84 as finally work­
ed out were awaited (Ma.rch 1985). 

T he Ministry of F inance stated (January 1986) 
that an amount of Rs. 36,49,271 had since been 
rc.::overed. 

(v) Sulphuric acid 

A Jez,ding manufacturer of "sulphuric acid" of 
strength below 99 per cen t, during the year 198'.l, 
caplively consumed 92.5 per cent of his prod uction 
and out of remaining 7.5 per cent, 5 per cent was 
sold to two parties on a value of Rs. 750 per tonne 
and 2.5 per cent to another two parties on contract 
on value of Rs. 985 and R s. 1002 per tonne. T he 
assessce was allowed to clear the goods for captive 
consumption on the lower price of Rs. 750 (at which 
5 per cent was sold to a party). The creation of a 
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shadow market on lower price to get t he maximum 
advanta'ge in the form of less payment of duty for 
captive consumption could not be r uled out. The 
d uty should have, therefore, been calculated on the 
highest value available. It was not done result ing in 
short levy of duty amounting to Rs. 20.49 lakhs on 
clearances during the year 1984 alone. 

On the und0rvaluation being pointed out in audit 
(April 1983), the department justified (September 
1984) the assessment citing CEGAT's decision dated 
11 October 1983 in the case of M/s. National R ayon 
Corporation Limited Vs Collector of Central Excise 
·(Appeals) [1 984 (15 ) EL T-20 1] wherein it was held 
that when the normal price is more than one, the 
valuation of goods captively consumed would be the 
price at which it was sold to the buyer pnrchasing a 
comparatively higher quantity. On subsequent veri­
fication (July 1985) it was noticed that though the 
valuation for captive consumption for the year 1982 
and 1983 was in accordance wi th the CE GAT deci­
sion, it was not so for the ye:i.r 1984 as the volume 
of sales to consumer on a higher price was four times 
greater than that made to consumer on a lower price. 
As a result there was underassessment of duty of 
Rs. 20.49 lakhs for the year 1984 as stated :i.bove. 

The Ministry of Finance stated (January 1986) that 
the rate of Rs. 750 per tonne of sulphuric acid cap­
tively consumed wa's accepted for determining tho 
assessable value because the largest sales to one of the 
individual buyers was made at the rate of Rs. 750 per 
tonne. The Ministry added that the contention ot 
Audi t that supplies of sulphuric acid at that rate 
could have been made to create a shadow market 
for lower price did not appear to be based on facts. 

The Ministry's reply is not correct. The largest 
sales were made to another indi·vidual buyer at the 
rate of R s. 770 per tonne and this case has a.lso to 
be taken into account as per CEGAT's orders dated 
11 October 1983. That the view of Audit to the 
effect that creation of shadow whok sale price could 
not be ruled out, is ba'sed on the fact that sale price 
of 2.8 per cent of the sulphuric acid was applied to 
determine the assessable value of 86 per cent of the 
sulphuric acid produced and consumed ca]Jt1Vcty w 
1984. 

(vi) Friction cloth 

A manufacturer of rubberi~cd, un-vulcanised fric­
ti~n cloth falling under tariff item 19 (I) (b) ' used 
his products captively in the further manufacture 
of belting of vulcanised rubber. In determining the 
value on the basis of costing, the percentage of pro-

fit element was taken as 10 per cent, as against the 
gross profit percentage of 30.58 revealed by the 
financial accounts for the relevant period. 

The adoption of lower element of profit in com­
puting the assessable value, resulted in duty bei!lg 
realised short by Rs. 1,91,465 on the clearances of 
I, 72,812 metres of friction cloth made dming the 
period from September 1982 to August 1983 alone. 

Though the short levy of duty . was pointed out 
in audit in Fcbnrnry 1983 and aga in in December 
1983, the department did not furni sh any reply. 

The Ministry of F inance admitted the objection 
(November 1985) . 

(vii) P rototype equi(1Jllents 

An . assessee eng:'lgcd in the manufacture of elec­
trical fuse gear , ~witch gear, relays, control panels 
etc., was also manufacturing prototype equipmrnts 
in his Research ;:ind Development wing and clearing 
them to outside labora tories for test ing and evalua­
tion . AS the prototype equipment was not sold, the 
assessable value thereof sho1..ild have been determin­
ed on cost accoun~ing principles including element 
of p rofit as laid down in Rule 6(b) of Central Ex­
cise (Valuation) R ules, 1975. However, duty on 
such equipments was paid on the value indicated by 
the Research anJ Development department, which 
represented the cost of raw materials useJ only. 

The undervaluation due to omission to include 
~bour charges, overhead charges and profit margtn 
10 the assessable vah1e was poin_ted out in audit 
(June!July 1983). 

The department accepted the objection and inti­
mated (December J 984) that a show cause nonce 
demanding differential duty of R s. 1,21 ,737 on pro­
totype equipments cleared from August 1980 to 
August 1984 had been issued on 5 November 1984. 
The demand wac; also later confirmed on 17 June 
1985. 

The Ministry of Finance stated (December 1985) 
that the appeal of assessee against the Assistant 
~ollector's order . confirming the de~and, was pend­
tn!! before tbe . Collector (Appeals). 

2.20 .Cost of bought out goods 

According to Centnl Boad of Excise £,.· <..:us­
tom's instructions issued in September 197; when 
goods are cleared in knocked down conditio ' to be 
assembled at sit~ against particular contrac~ it 
shou_Jd be valued in the assessembled cond't' ' (1'n-
cludin0 bought 't f 1 ion 

0 out 1 e:ns) Gr the purpose of levy 
of duty of excis ~. 

L 

, 
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(i) A manufacturer of conveyer. hau lage!. etc. 
( tariff item 68) entered in to contracts with different 
parties for manufacture . and supply of tbe afo re­
said goods. He mnnufactured some parts of the 
goods in · his factory anc: bought rnmc parts. He 
cleared the goods in knocked down cond ition and 
discharged duty •>il the invoice price of parts manu­
factured by him as per a notificat ion issued in April 
1975, even though he rea lisect up to March 1983 , 
the full value of the g·oods including the value of 
bought out items in the same invoices. 

Omission to levy duty on the fu ll invoice value 
includi ng the value of bought out parts resulted in 
short levy of Rs. J 1.09 lakhs durin!! March 198 l 
to March 1 S'-83. 

T he mistake was pointed out in audit in January 
1983. Subsequent enquiry (August 1985) revealed 
that the manufact u;er prepared separate invoices for 
'bought out go~ds ' and cleared them wi thout pay­
ment of duty. As a result of undervaluation , duty 
amounting to R -. 40 .07 lakhs for the period from 
March 1981 to March 1985 was omitted to be levied . 

· The Ministry of F inance stated (January J 986) 
that the manufa:tu rer would be liable for payment 
of duty on bought-out items if these were used as 
raw ma terial o r compom.: n t parts for manufacture of 
other excisable goocls in their ma nufactu ring unit 
wh ich was not t11e case. 

The Min istry's reply is not correct as the ac;ses~<."e 

cleared the good~ in kno<.:!<ed down condition to !'le 
assembled at site. The bought-out goods viz. motors 
and sta rters which were also supplied in knocked 
down condition were adjt15ted 1accommodated afte1 
doing some fabrication job on the main machinery. 
In fact the electric motors and starters were an ef~e.n­

tial parts of the complete machine and were also s11p­
plied alongwith the other machi neries. As such duty 
was leviable O!l the full value includin tt the value ot 
bought-out goodc; . -

(ii) A manufac~..irer of computers, util ised import­
edlbought out componei.tS along with tho~e manu­
factured by him and supplied complete computer 
systems including pe.-iphernl5 to the buyerc;, but paid 
duty only on the compone nt> manufactured by him. 
The cont racts with the buyerc; were not only for 
supply of complete compuhr system indudimr peri­
pherals but also fo .. imtallation. servic~ and a nnual 
l"laintenance wh ic-11 w:is c;epara telv charnecl fo r hut 
not . c;ubjccted tri duty. -

Omic;c;ion to levy du tv on the value of imported / 
1-onf'ht out component-; ac; well as charges for in c;­
~ 112 C"&AG 185- 12 

tallation service :rnd maintenance, on 16 invoices 
issued during June 1982 to December 1982 leading 
to short levy of Rs. 14,33, ll 2 was pointed out in 
October 1983. The department aJmitted the ob­
jection in June 1'985 and stated that demand of 
Rs. 26,3 8,057 for 1 he period fon:.: 1982 ro April 
1984 had been confi rmed. 

The Ministry •Jf F inance confirmed 
(December 1985). 

the fac ts 

( iii) A manufacturer of boiler and parts thereof 
(falling under ta ~ i ff item 68) entered into contracts 
for manufacture and supply of hailers. He cleared 
the boilers in knocked down condi tior; consistng of 
parts manufactured in his factory and some bought 
out items. The duty was paid only or. items manu­
factured in his fa ctory though he realised the full 
valtte of boilers indt1ding the value of bought out 
items. H owever. no f; n::il a~sessment on the value 
of complete boiler assembled at site was done by the 
Department. T his resulted in duty being levied 
short by R s. 92,838 covering the period from 
1 January l 982 to 18 January 1983. 

On the omission being oointed out in audit 
(January 1984). the department did not actept the 
audit objeCtion on the plea that after the assembly at 
site the boiler, hcing immovable, ceased to be goods 
within the mean ing of Sale of Good.> A ct, J 930 and 
therefore; duty wa"s not leviable on these boilers. 

The contention of the dcpJrtment was not c.orrect 
as according to the Law Ministry"s opinion circulated 
on 14 October 1982 setting out the tests to be ap­
plied to determine whether the goods arc movable 
or not, the boiler is a mova~lc prope1i y as it is a 
complete machinery for producing goods and can 
easily be dismantled for installa tion at another place. 

The paragraph wa~ sent to Ministry of Finance in 
September 1985; their reply is a'waited (J anuary 
1986). 

2.21 Valuation at invoice price 

As per a notifi cat ion dated 30 April 1975 , goods 
(fall ing- under rariff item 68) cl<'ared from the fac­
tory of manufac111re, on ~ale, are exempt (at the 
option of the ac:c;esc;ep) from so much of the duty 
leviablc thereon ac; is in excess of the du~y cnlcula t<."d 
e n thr rrice shown in the invoice of the manufac­
turer, on the sale ,)f such goocl ~ . Tf the price charg­
ed hv the manufacturer in the invoice for sale of 
Qoodc; is subiect to r;pecifi ed condition ref!ardinQ es­
calat ion in the price of raw m~terial. !ah;ur et~. the 
fi nal vi:i l•ration -.;vould be inctu~iYe cf l'npplementary 
invoice' fo r the· escala tion charges. 
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(i) A umt manufacturing control instruments and 
panel , dutiable under tariff item 68 op~ed t? pay duty 
as per invoice value under not1ficat1on date~ 
30 April 1975. The duty was initiallv paid on provi­
sional v<due pending fi na lisation of contracts for 
supply of material, erection and commissioning of 
projects on turnkey basis. The monthly returns 
submitted by the unit were asses~ed with the remarks 
that assessments 0f duty were subject to production 
of Chartered Accountant's certificates for total 
clearances but no watch over submission of these 

' certificates was kept. 

It was noticed in audit ( M arch 1983, September 
1983 and January 1985) that during the period 
from April .1980 to March 1983, as per final in­
voices, the unit cleared goods valuing 
R s. 32,97,7 8,1 47 against which duty was paid for 
goods of Rs. 31.97,46,321 only. No c.luty was paid 
on the diff.·r~nce in value ~monnting to 
R s. 1,00,32,026 involving duty amounting to 
R s. 8,08,583. 

On the underassesso:ent being pointed om in 
audit ( March 1983) the dc1:>a rrmen t rep.Jied (Jnne 
1985) that during tbe above period the total unda·· 
assessment was fn r R~: 9,33,084 against which a 
sum of R s. 7 ,C4,69 9 had been· recovered and de.mand 
raised for the balance amount of R s. 2 ,28.385. 

The M inistry of Fina1w~ stated (Octi)~er 1985) 
that after reconciling the accounts for 1980-81 , 
1981 -82 ana 1932-1)3 :i s.:m of R~ . 9,26,977 had 
been recovered. 

( ii) A m anufacturer of goods (classifiable under 
tariff item 68) opted for payment or duty on invoice 
price taken to be assessable value. The manufacturer, 
however, .did not pay duty on the value included in 
supplementary invoices towards escalation in prices 
issued during the period from March J 98 1 to 
Dece mber 1981 resulting in duty bei ng realised short 
by R s. 3 ,29,570. 

On the mic;take b~ing pointed out in audit 
(November 1982), the department raised demand 
for R s. 4.15,466 in September 1983. 

While admitting the objection , the Ministry of 
Finance stated (September 1985) that an amount 
of R s. 1,84,857 out of the tota l amount of 
R e;. 4 ,15.466 had been paid Ly the unit. 

(iii) A manufacturer of engineering good- (falling 
under ta'ri.ff item 68) delivered the goods at the 
party's site after installation, assembling and com ­
missioning but did no t pay duty in respect of 
engineering charges invoiced separately towards the 

services rendered to the parties. The amount of 
duty short-levied workc:tl out to Rs. 3 .32 lakhs on 
the total invoice price of R s. 43.70 lakhs towards 
engirieeri.ng charges during the period from April 
1982 to June 1983. 

On this omission being pointed out in audit 
( August 1983), the department accepted the objec­
th n and stated (M:iy 1985) that t.lic amount of 
R s. 3.82 lakhs had been included in the demand of 
Rs. 13.55 lakh~ raised against tbe party. 

The Ministry of Finance stated (November 1985) 
that the concerned Collector was being asked to 
finalise the ca'se expeditiously. 

(iv) A Public Sector company opted for pay­
ment of duty nn th~ basis l)f in~ oir:e price under 
the aforesai9 n0tificat ion. On some clearances 
duty was, however, paid by the assessee on values 
which were lower tbau invoice prir.es d .arged frorn 
customers. This r ~sultcd in d ut y being lev:ed short 
by R s. 1.20 lakbs on clearances made during the 
period from January 19&1 to foly I n t. 

On the mistake be~ng pointed out in audit (AuJ!,usc 
1983), the departmenl stated (April 1985) that the 
assessee had paid rhe <iforesaid an•otmt. 

The Ministry of Finance confirmed the fact~ 

(October 1985). 

(v) A Public Sector undertaking manufacturing 
goods (falling under tariff item 68) opted lo avail 
the facility of assc"ssment on ihe b:isis of invoice 
price in terms of an exemption notification issued on 
30 April 1975. However, in respect of 4 c0ntracts 
for design, eng:neering, manufacture and erection 
of overhead trav<."lling cranes, du1y was not paid on 
design , engineering and knowhow invoiced separately_ 
though duty was leviable on the full value realised. 
A s a result , duty was realised short by R s. 1,12,259. 

On the mistake being pointed out in audit (Feb­
ruarylM a rch 1984). the depart;nent initially report­
ed (July 1984) :hat since show cavse notice issued 
in respect of similar short levy pointed out in th e 
previous audit wa5 pending final isatbn, demands for 
subsequent period5 would al~o be taken care C)f 
when the issue was finalised. 

Similar m istake in assessment in respect of the 
same assessee previously noticed was comment<."d 
upon in the Audit R eport for the year 1982-83 
r1 ·id~ parn 2.20 ( iv)] but the issue has not so far 
bee71 finaJic;ed and similar mista'kes continue to 
occur. 

- · 
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The department, however, further intimated 
. (July 1985) that show cause notice had been issued 
to the assessee. 

The Ministry of F inance stated (November 1985) 
tnat tbe concerned Collector had been asked to 
tina!Jse the case expeditiously. 

(vi) An assessce engaged in the design and fabn­
i:ation of large storag~ l anks and spheres of steel 
for refineries, pelro-chemical, fertiliser and· other lll­

dustries opted 1.0 pay duty under tariff item 68 on 
tht: basis of invoice value 1n terms of a notificatiou 
issued in April iY 75. H e entered into a contract 
lor design, fabrication and ei;ectior.. qf tw9 numbers 
~f spheres for ~torage of liquid petr~leum gas for a 
Public Sector undertaking, which supplied Lht'. im­
ported steel plates required th~refor. Excise duty 
on the component parb cleared from the factory of 
tl1e assessec was paid on a value of Rs. 3061. 78 per 
tonne, which represt:ntcd only the value of raw 
materials (steel 1Jlates) used in the manufacture. 
The omission to include the value of ~teel plates 
suppl ied by the cu~ tomcr in derermining the value 
of the goods (cleared between April and September 
1981) for pu.rposes of assessment resulted in a short 
levy of duty of R s. 1.59 lakhs in respect of this con­
tract alone, based on the value of imported steel 
plates of R s. 5,000 per tonne. Secondly, the in­
voice price was not th~ sole comideratiqo for the 
sale as the price charged was intluenced by the con­
tract stipulating _upply of the raw materials by the 
buyer, and hence the assessee was not entitled to 
avail the facility of assessment on the basis of in­
voice price under the aforesaid notifica~ion. 

On the omission being pointed out in audit 
(January jMarch 1984) , the department issued a show 
cause notice on 27 April 1n 4 and the demand for 
duty of Rs. 1,59,759 was also later confirmed in 
March 1985. How~ver, the department contended 
(August 1984) that th0 Range Officer had already 
issued a letter on 6 fanuary 84 requesting tbe assessee 
lo pay the differential duty due on this account. The 
fact, however, remains that relevant assessments had 
a_Iready been finalised in April 1982 and proper ac­
t10n to recover the duty short levied by issue of show 
cause notice, as stipul.ited in Section 1 lA of the 
Central Excises and Salt Act, 1944, was taken only 
after the short levy was pointeci out in audi t. 

While confirming the facts. the Min istry of Fin­
ance stated (November 1985) that the party had 
filed a writ petit ion in a High Court in September 
1985 which had granted stay for thr~e months. 

(vii) A manufacturer of 'anti-pollution systems' 
(classifiable under tariff item 68) exercised option 
under a notification issued on 3Q April 1975 for 
paying duty on the basis of invoic~ price being t~ken 
as assessable valu~, aml entered into contracts for 
manufacture including design, drawing, lay out, erec­
tion and commissiomng of ~uch systems. He clear­
ed the goods in knocked down condition over a 
period of time by paying duty on invoice value of 
each clearap.ce. tlowevcr, no duty was paid on the 
value of design, drawing, layout, erection and com­
missioning, the cost of which were in voiced separa te­
ly; duty was, however, leviable on full value realised 
on all the invoices. No final assessment on the value 
of completed sys tems assembled at site was done. 
This resulted in d11ty being levied short by 
R s. 98,179 on clea rances m~de during the period 
from October 1975 t.:> December 1980. 

On the irregularity being pointed out in audit 
(February 1983) , the department intimated (July 
1985) that 2. show cause-cum-demand notice for 
R s. 98,179 ha9 been i~sued. 

The Ministry :)f Finance stated (December 1985) 
that the concerned Collector had been asked to fin a-
lise the cas~ expeditiously. · 

2.22 Valuation of goods manufactured on behalf of 
otI:iers. 

Section 2(f) of the Central Excises and Salt Act 
1944, defines the term "manufacturer" to include no~ 
only any person who employs or hires labour m 
the production or manufacture of excisable goods, 
but also any person who engages in the production 
or manufacture of excisable goods on his own ac­
count. As per Section 4 of the Act, where duty Js 
chargeable on excisable goods with reference to 
their value, such value shall l?e the price a t which 
such goods are ordinarily sold in the comse of wbolr­
sa le trade. 

(i) Paper copiers 

~n assesse~ was manufacturi1)g p!ai11 paper 
<.:op1ers on hrs own account as also on behalf of a 
loan licensee. Those manufactured on behalf of 
the loan licensee· were emhossed with the brand name 
of the loa n licensee and were sold to the loan licensee 
at pri~es which were very much lower tha n <he pr ices 
at wh1cb the assessee was selling to other buyers simi­
lar plain paper copiers manufactured on his c,wn 
account. 

?n the goods sold to the loan li~ensee duty was 
levied . on tbe lower. price5 instead of on the prices 
at which the loan l icensee was selling them to · his 
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dealers and buye1s. Information about the selling 
prices of the loan Jic~ns~e was also not obtai 11ed by 
the department. T ile department had isstred a 
show cause-cum demand notice as early as in J une 

1982 directing the assessee to show cause as to why 
the loan licensee shoukl no t be treated as a related 
person and d~ty demanJed under Section 1 lA of 
the A ct on the basis of the prices at which the loan 
licensee sells the goods. The department, however, 
d id not conclude th t:ir in vestigation and adjudicate 
the case even after a lapse of three year'> with the 
result that clearance<; were allowed irregular!)'. at the 
lower prices resulting in duty amounting to 
Rs. 18,39,506 being levied short on the clearances 
during the period from August 1.980 to M ay 1984. 

O n the irregularity being pointed out in audit 
(A ugust J 984) , the department stated that the 

matter would be examined . 

T he Ministry of F ina nce sla ted (No,,.cmber 1985) 
that the concerned C ollecto r had been asked to fina­
lise the case exped itiously. 

(ii) Transmission towers 

A n assessee ma nufac turing galvanised steel tran'!>­
m1s3ion line towers on job basis [rom used steel 
supplied by the eustom er , was aJlowed lo pay duty 

only on the job cha rges rece ived from the customer 
m stead of tota l value of the towers. Non-ind usion 
of cost of steel amounting to R s. 40. 13 lakhs (ap­
proximately) in the assessable value of 1603.235 
tonnes transmission towers, cleared du ring !he period 
from 1977-78 to 1983-84, resulted in duty being 
levied short. by R s. 2,09,478. 

On the mistake be ing pointed out in audit 
(Ja nuary 1985) , the department a'ccepted ( April 
1985) the objection. 

T he M inistry of Finance confi rmed the facts 
(December 1985) . 

(i ii ) Steel barrels 

A manufacturer of meta! containers (falling uncler 
tari ff item 46) also undertook fab ricat ion of barrels 
on job work basis on behalf of another asses<;ee (en­
gaged in the production of products derived from 
petroleum ), who !>uppliecl the sleel sheets, the ma in 
raw material. The assessable value of the barrels 
was computed by add;ng the cost of steel sheets as 
cer tified by the buyer to the fabrication cost charged 
for the fabrication work. Sin..;e the b!1yer should be 
deemed to be the rea l manufact11rer of the barrels 
under Section 2 ( f) of the Central Exc ises and Salt 

A ct, 1944, the incidental charges incurred fo r trans­

porting the steel :.hee•.s to the µremises of the 
asscssee, the delivery charge · at R s. 3 .15 per barrel 
p aid to the assessee for transporting the barrels to 
the buyer's factory. co'it o f special grade oil supplied 
by the buyer free of co<;[ for mopping up the inner 
sides of the b arrels, the value of scrap retai ned by 
the ma nufacturer of the barrels (which infl uenced tl1e 
amount charged for fa b1 ieat ion) and the profit wh ich 
the b uyer wo11ld h.ive earned had he sold the goods 
should also have been reckoned in computing the 
value as la id down in Rule 6 ( b) of the Central 
Excise (Valuation) R ules, 1975. The sho rt levy of 
du ty due to non-inclus!on of the aforesaid elements 
in the value resulted in under-assessment of duty 
which is estimated to be R s. 1 .03 la'khs durino o ne 

0 

year (August 1983 to July 19 84) alone . 

On the omission bei ng pointed out in m1d it, 
( January/ April 1985) the derartment issued a show 
cause notice dema nding the d iffcrerit ial duty. 

The M inistry of F inance stated (December J 985) 
that the demand '1 ::id been confirmed aoa inst which 
the un it had filed appeal befo re the A;pella te Col­
lector. 

2 .2 3 l 'listakes in computing costed value 

The B oard issued instruct iom in D ecember J 980 
clarifying that the data for delcrm i.nin.:r the value on 
cos t basis should be based un cost d~ta relating to 
the period of man ufacture, and if such data is ~ not 
available at the time of as5essmcnt, duty should bt: 
levied provisionally and fi n::ir liscd when da ta for the 
relevant period becomes ava ilable. 

(i) Electric stampings and laminations 

A manufac turer o f elect ric stampmgs and lam ina­
tions transferred the goods to its ancillary units fo r 
fu rther man ufacture of rotors and stators o f elec­
tric fa ns on his · behalf and charged pr ice on the 
basis of cost data. A scru ti ny uf purchase invoices 
by Audit, however, r evealed thar wh ile oettino the 

• • :::> 0 

p n ce lJst approved . the value of raw ma terial was 

s~1own l~ss in the cost data anne:-:ed to the price 
l ist. This resul ted in duty being levied short by 
R s. l l ,06,962 during the years I 981-82 and 1982-83. 
The department was also asked to work out the sho rt 
levy for the period prior to 16 April 1981 and after 
March 1983. 

On the mi stake being pointed ou t in audi t 
.( March 1984 and July 1985) , the department 
issued (May 1984) show cause-cum demand notice 
fo1: ~s .. 6,11,700 and statecl (March 1985) that 
adJud 1ca!wn proceed in&s were in progress. 

) 
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The Ministry of Finance statcri (November l985) 
that the real manufacturi11g cost v1as less than tl1t: 

prices declared by the unit and tbat the. value of 
comparable goods purc!1a.;cd by the unit was re­
p orted to be less. Howev.::r, the reply is s1l~nt on 
whether the value of raw material taken Ill cost 
data represe nted t he actu:i l va lue as per pu1chase 

invoices of the unit. 

(i i) Paper 

An assesse..: manufacturing wrapping and packing 
paper did not get the p rice lists revised after 22 
Octob.::r 1979 although the cost of produ.::tion· had 
gone up by R s. 533.20 per tonne in subsequ~nt 
years due t9 increase in the cost of raw mal~nal, 
labour and electrici ty as per the cost data certified 
by the Cost Accountant of the assessce compa~y. 

Non-revision of price lisi.:; resulted in du ty being 
realised short by R s. 1,96 ,35 l on 22.05 lakhs 
kilogram wrapping and packing paper cleared 

during the year J 98 1-82. 

On the omission being pointed out in audit 
(July 1983), the department issued show cause-cum 
demand notice for R s. L.97,S l 2 and confirmc:d ii 

in March 1985. 

The Ministry of Finance stated (January 1986) 

that the party had gone in appeal against the con­
firmation of demand. The matter was pendin.a in 
appeal. 

2.24 •Commission and rebate 

T he Supreme Court on 17 August 1984 held 
that commission pajd to the selling agents is not 
trade d iscount within tile meani ng of explanation 
to Section 4 of t.he Cen lral Exc:sc.~ and Sall Act, 
1944, and does not t h•;:rdor~, qualify for any 
deduction as trade di"scoun t in computing assessabk 
value. 

("i) Electric wires and cables 

A manufacturer of electric wi res and cables 
(tanff item 33B) having two manufacturing units 
in two States entered into contracts in June 1980 
and October "1980 for supply of J250 Km. and 
250 Km. ACSR conductors to two customers. The 
supplies were made partly from ouc unit and partly 
from the other. The two contracts i11ter alia pro­
vided for rebate in price by 3 per cent and 10 per 
cent respectively in consideration of in terests from 
advance payments made by the buyers. 

It was noticed (October l 981) that the assessable 
values were approved after reducing the prices by 
the amount of rebate m consideration of advance 

payments. which, being not a trade dis~ount _w~1~ 
not a permissible deduction under Section 4 t~1l • • 

The reduction in prices tbus led to t•nden aluat1on 
and consequent short levy of duty amounting . to 
Rs. 80,073 on ACSR conductors wppl.ed 
under the two contracts, out of which R s. 12,428 
rdalcd to supplies made from the unit aud i~ccl anu 
Rs. 67,645 to the supplies from the oth~r unit. 

On the m istake being poink d out in · audit the 
Assist~nt Collector issued (M:irch 1983 ) show cause 
notice demanding differential duty amounting to 
Rs. 80,073 although the demand for Rs. 67 ,645 
wa beyond jurisdict ion and it was intimated by the 
manufactu rer (Apri l 1983) that assessments on th,; 
basis of approved pric~s had already been fi nalised 
there. I t has been intimated (January 1985) t11at 
the demand for R s. 12,42d has been dropped being 
time barred. T he report of act ion taken by the 
jurisdictional officers to recov1.: r the amount of 
R s. 67,645 was awaited (Man:h l 985). 

The Ministry of F inance stated (December 1985) 
that the jurisd ictional Collcccor had taken the steps 
to issue the demand. 

(ii) Plastics 

A Manufacturer of synthetic resins (falling under 
tariff item 15A), was allo-.vcd to deduct tile selling 
agents commission and "cred it chargc"S and bank 
interest"· at the rate of 4 per cent (charged only on 
sales on credit) from whoks:.l le price, for arriving 
at the assessable value. 

Undcrassessment of duty of Rs. 61. ,973 due to 
exclusion of selling agen t's comm1s1son aod 
Rs. 99,088 due to deduction of credit charges and 
bank interest at the rate of 4 per cent for the 
period from July 1982 to Jun~ 1983, was pointed 
out to the department in Novemb1.:r 1933. 

The department accepted the objedion 
(November 1984) in so far ~s it re lated to selling 
agenrs commission, but held that deduction of 
credit charges and bank interest at the rate ot 
4 per cent (charged on credi t sales but not on c:tsh 
sa les) was in o rder in vic:w of the instructions of 

the Ministry issued in Ai:1gust 1975 in which the 
extra charge or inter~st chargccl by the sellt:r for 
the ti.me lag in payment has been held to •be not 
part of "price". The assessec has, however, been 
charging credit charges and bank interest uniformly 
at the rate of 4 per cent value of ooods includino 

• . 0 0 

excise, packmg charges aud selli ng agent's commission 
without any reference to the period of credit allowed 
or actua l exp enditure on interest and hence the cxtr~ 
charges is not identifiabic as bd ng relatable solely to 
the time lag in payment. · 
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On the mistake being pointed out in audit 
(November 1983), the dcparnncnt stated (November 
1984) that show cau..;e-cui:i demand notices for 
R s. 8,41,442 bad been issued between May 1984 and 
July 1984 covering the per!od September 1981 to 
May 1984, for short pymcnt of duly on account 
of selling agent's commissi ,)11, credit charges and 
bank interest as well as packing charges. 

The Ministry of F inance stated (December 1985) 
that the extra charge or the inte rest for the time 
lag in payment, was not the consideration for the 
sale of goods and would n:>t fo~m part of the price. 
The Ministry added that t he demand for 
Rs. 6,55,663 had been realised from the party and 1, 
shdw cause notice for the amount of Rs. 1,85,712 
was pending ;idjudication. 

2.25 Value of packing 

A per Section 4 ( 4) ( d) (i) of the Central Excises 
and Salt Act, 1944, value in relation to any excise­
able goods, where such goods are delivered at the . 
time of removal in a packc.J condition, includes 
the cost of packing except where the packing is of 
durable nature and is returnable by the b uyer to 
the assessee. 

A manufacturer of artificial or synthetic r es ins 
packed his goods in barrcis and 35 kg carbuoys. 
The cost of the barrel at Rs. 306 and th at of. the 
carbuoy at R s. 53.50 wa<; recovered from the buyers 
through separate invoices wherein the container was 
described as durable ar,d returnable by tbe buyers. 
The cost of these contairicn was excluded from lhe 
assessable vaJue of tbe resins. 

The manufacturer had cleared the goods in 7,27 1 
such contai ners during the period July 1982 to 
November 1984. It wa,;, however, obser ved tha t 
not even one per cent of the contain.ers were re·­
turned during the period indicating that in acfoal 
practice the containers were not in fact returned. 
There_ was also no indication that the assessee made 
any .effor ts to get back the containers. The actua l 
trade practice between fie assessee and his custo­
mers indicated lbat the unwritten ::H?recment of not 
ret urning the containers in practic~ over:rided the 
written description in the sales invoice. The non­
inclusion of the cost of packing in the as~essable 
value treating them as durable and returnable was, 
tl1~refore,. not in order and this resulted in duty 
being levied short by Rs. 1,32,095 on the clear­
ances dur ing the period from July 1982 to 
November 1984. 

On the mistake oen'.g pointed out in audit 
(February 1985 and April 1985), the department 
admitted the objection ar.d statdd (May 1985) that 
a show cause-cum demand notice for Rs. 1,65,017 
rclatable to the period May 1982 to D ecember 
1984 bad been issued. 

T he Ministry of F inat'\ce stated that the demand 
had been confirmed (Novembt.r 1985). 

2.26 AssessalJle value not .red ierm.inetl so ai. to 
include excess duty received though not 
le viable 

Section 4 of the Central Excises & Salt Act, 
1944 allows deduction of the duty payable from the 
price' of the manufactured product which is inclu­
sive of duty, for the pu~pose of arriving at the as­
sessable value of the product. But if the assessee 
collects more excise duty than the duty paid J:_o 
Government, or any other sum indirectly, as value 
for the go_ods, the assessable value is required to be 
redetermined after add iJ10 such excess to the origi­
nal assessable vaJue. T ile Ceittral Board of Excise 
& Customs also clarified (February 1981) that 

refund of duty would warranL redeterminatio11 0f 
assessable value; the duty refunded becoming part 
of the price of the goocs recovered by the manli .. 
facturer thereby altering the assessable value of 
goods. 

(i) Soap 

(a) Two fac tories manufacturing soap '(t:i.rilf itern 
15) chargeable to duty · on ad valorem basis were 
allowed exemption on account of the use of certain 
specified o ils in its m:.ir. u fac lur:~ in terms of t wu 
notifications both dated 1 March 1975. Tbe cum­
duty price of such soap remaining the same, the re­
duction o f the amount of duty (i.e . duty coHectcd 
from customers but nm payable and not paRI to 
the government) had, in terms of . Section 4 as 
amended, the effect 0f increasing the assessable 
value and consequently further duty was realisable. 
This being not d one thi.:rc was short levy of duty 
of Rs. 1,44, J 23 [Rs. 1,06,269 for the period from 
April 197 6 to March 1978 and April 1981 tu 
September 1983 (figure:; for the period from April 
1978 to March 1981 were not available) in case 
of one factory and R s. 3 7 ,854 for the period from 
October 1980 to February 1982 in another 
factory]. 

The short levy was pointed out in audit in 
October 1977, August 1978, April 1982 and 
November 1983. In the first case, the department 
intimated ( ·ovembcr 1983 and February 1985) 

-
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that demands for Rs. 3,11 ,089 for the period from 
April 1976 to D ecember 1983 were raised out of 
which demand for R s. 2,27,313 stood co nfirmed . 
The department while no~ accepting the audit objec­
tion in second case contended (July 1985) tha't 
ad ~e:/orem rate leviable on soap could not be re­
duced by a specific amount in order to neutralise 
the effect of exemption and also that in a similar 
case Collector (Appeal) haJ decided that duty on 
i:.ebate amount was not to be charged. The depart­
ment's reply is not acceptable because amended 
Section 4 allows deduction on account of effective 
duty only from the assessable value. 

On further verification (June 1985) the total 
revenue lost works out to Rs. 1.01 lakhs in res­
pect of clearances dunng October 1980 to February 
1985. 

These cases were reported to the Ministry of 
Finance in September 1985; their reply is awaited 
(January 1986). 

(b) Another soap mar ufactur.er used specifieo 
minor oils as well as r ice bran oil in the manu­
facture of soap a'1d availed exemption granted 
under two notificatiO!ls both dcited 1 March 1975. 
T he factory, however, worked out the assessable 
value by deducting the amount of duty calculated 
on the tariff rate in ~~c:ad of effective rate and paid 
duty on the basis d such assessable value. T his 
resulted in duty being levied short. Department, 
however, raised demand<> from time to time for 
the short levy aggregating to Rs. 1,71 ,871 for the 
period from April 1979 to June 1983. 

On adjudication certain demands were confirmed, 
but on appeal the Collector (Appeal) set aside the 
adjudication orders. The Collector, however, did not 
consider the case fit for appeal to the AppeJJate 
Tribunal under Section 35B(2) of the Act. 

Tt was pointed out in audit (February 1984) that 
the view held in the aforesaid order befog not in 
conformity with the provisions of the Act, the r ight 
course would have been to tile an appeal before the 
Appellate T ribunal and the Collector's decision not 
to file appeal was detrimental to revenue. 

The department while not admittlng the objection 
stated (November 1984 and February 1985) that 
the Collector's decision not to file appeal before the 
A ppellate Tribunal was taken after careful consi­
dei'a tion of the provisions of Section 4 as amended 
hy the Fi nance Act, 1982. 

Depa rtment's reply is silent about the reason of 
no n-applicability of the Section 4 ihid ;;is amended 

by the Finance Act, 1982. [n any case the 
Collector's decision blocked all chances of possible 
legal remedy to the loss of revenue. 

Snb!iequent verification (July 1985) revealed that 
total loss of revenue was Rs. 3.18 lakhs for the 
period from 1 April 1979 to 31 March 1985. 

The paragraph was sent 
ance in September 1985; 
(January 19 8 6). 

to the Min istry of F in­
their reply is await~d 

(i i) Cosmetics and toilet preparations 

A manufacturer of 'cosmetics and toilet prepara­
tions' (classifiable under tariff i tem 14F) cleared 
goods during 1983-84 on payment of duty as per 
notification dated 1 March 1983 even though the 
said notification was superseded and duty on fi~st 
clearances of R s. 5 lakhs was not payable by him 
as per notification dated 5 May 1983. The assessee 
continued to pay duty on clearances of goods during 
1984-85 as per the suspersedcd notification on the 
plea t hat during the preceding financia l year the total 
va1ue of clearances did not exceed Rs. 15 lakhs. 

As the assessee's ·claim for the refund of duty paid 
during 1983-84, was accepted by Government, the 
assessable value for 1983-84 should have been I'e­

determined. Total redetermined assessable value 
being in excess of the exemption limit of 
Rs. 15 lakhs during 1983-84, no exemption under 
the notification dated 5 M ay 1983 was available to 
the assessee on clearances during 1984-85. This 
resulted in short levy of duty amounting to R s. 81,45 1 
on clearances ma.de during 1 April 1984 to 27 August 
1984. 

On the mistake being pointed out in audit 
(August 1984), the department did not admit the 
aud it objection and sta ted (May 1985 ) that as per 
Section 4(4)(d) (ii) of the Central Excises and Salt 
Act 1944 value in relation to any excisable goods ' , . 
does not include the amount of duty of excise etc . 
payable on such goods and, therefore, the amount 
of duty c'olle:::ted should not be taken into account 
in computing the total value of goods cleared dur ing 
the year 1983-84. The departmen t, however, ad­
mi tted tba.t the assessee need not have paid any 
duty on first clearances of R s. 5 lakhs during 
J 983-84 and, therefore. the assessec claimed refund 
of the same. 

The department's reply is not correct in view of 
the Board's clarification issued in February 19.81. 

T he Ministry of Finance stated (January 1986) 
that the refund of duty paid during 1983-84 was 
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neither claimed by the unil nor refunded to him, as 
such the question of re-determining t11e assessable 
value did not arise. The Ministry"s reply is not 
tenable, since it has been judicially held that p ay­
ments made where duty is exempted are mere 
deposits and not payments of duty. Instead of wai t­
ing for the unit lo claim the refund, the assessing 
officer should have, wh ile finalising the assessment 
order on monthly return (R .T. 12) as required 
under Ruic L 73 I of the Central Exci ·e Rules, 1944, 
orde red for refund of excess deposit ·made to the 
unil. By not allowing the refund of R s. 52,500 the 
uni t has been benefited to the extent of R s. 81,45 J. 

(ii i) Ioa exchange resins 

A mamifacturer of 'ion exchange resins' used 
"copolymer" (raw beads) in the ma nufacture of 
resin and paid dmy on such resi;i:; [under tariff 
item L5A(i)] under protest for the period from 
March 1980 to July 1 981 and F ebruary 1982 to 
July 1982. Thereafter the resin was reclassified 
under tariff item 68 on the basis of chemical test 
report and the clarification issued by the Board. 
T he excess duty paid by the assessee during the 
said peri od was refunded and 't11c proforma credit 
availed of by him was also disallowed. The 
assesscc had already recovered duty from bis custo­
mers and there was n othing to show tha t the man u­
facturer had re turned the excess duty to his custo­
mers. The excess duty so recovered would form 
part of ilie assessable value of exd sable goods. 
Failure to do so. resulted in sbort levy of duty to 
the extent of Rs. 60,278 for the year 1981-82 and 
] 982-83. 

On the omission being p ointed out jn audi t 
( October 1984) , the department did not accept the 
objection and stated (June 1985) tha t as per the 
judgement given by the various I-Ugh Courts, such 
refunds can be granted even if they are not passed 
on to thi; consumers an'cl further there is no such 
condition unde r Section 11-B of the Central Ex­
cises and Salt Act, 1944. Further , ilie department 
stated that th.c- assessee had in fact. refunded the 
excess excise duty so r~covercd from the customers 
and provisions had also been made for refund of 
such execs<: exci e duty in the Balnnce Sheet. The 
departme nt's reply is not relevant to the point at 
issue. Audit does not object to grant of refund as 
such, ilie objection is to non inclusion of the 
amount refunded in the assessable value in view of 
the clarification of ·the Centrn l Board of Exf::ise and 
Custom issu e~! in February I 981. 

The Ministry of F inance stated (January 1986) 
that the Board in its instructiuns dated February 

198 L had directed that in such cases of availm~nt 
of fortuitous ben efit, the amount of refund should 
be added to the assessable value, for its redeter­
minat ion for purposes of charging of duty. 
H owever, the Ministry did not deny the facts in the 
present case. 

(iv) Cylinders and bottles 

As a result of orders in appeal revision two manu­
facturers in a collectorate (a manufacturer of 'gas 
cylinders' and another manufacturer of 'tincture 
bottles') were allowed refunds of duty amounting 
to Rs. 4, 19,573 and Rs. 5,88,233 in May 1984 and 
September 1984 respectively. T he amounts h ad 
been realised by the manufatturers from their cu<:­
tomers ea rlier. B ut on receipt of the refu nds the 
manufacturers did not pass on ilie amounts to 
t1_ir custome rs and the amounts were in addition 
to the price c f tl'e goods sold. As such, the duly 
was requ ired to be redeterm ined on the ~n­
hanced assessable value. Failure to do so resulted 
in excess refu nd of d uty amounting to Rs. 60,525 
to the two manufacturers. 

On the omission being pointed out in audi t 
(December 1984), the department rai~~ two demands 
for Rs. 31 ,265 against the manu facturer of gas 
cylinders in JanuaryjMay 1985. Demand has also 
been raised aga inst the manufacturer of tincture 
bottles. 

T he Ministry of Finance sta 1cd (December 1985) 
that one manufacturer of ga~ cylin ders had paid 
Rs. 21.778 and in the other case a show cause-c1111-
demand notice for Rs. 28,012 had been issued. 

2 17 Valuation of free samples 

A s per an exemption notification issued on 8 Octu­
ber 1966 assessable value of patent or p roprietary 
medicines is to be arrived at after allowing di~counl 
of l 0 per cent on the wholesale prices or 25 per cent 
on the retai l prices specified in the price lists required 
to he fi led unde r Drugs Price Control Order. J 979, 
showing the prices at which medicines arc to be 
sold . This not ifica tion was amended with effect from 
12 Octobe r 1983 to allow a discount of LS per cent 
on .the reta il price of the med icines. The duty, if a ny, 
levwble in excess of duty calculated on the discounted 
price was exempted. 

A s per a noWication issued on 1 April 1977, on 
frc.: sa mples of patent or propriet:rry medicines. duty 
was exempted on clearances :n any month limited to 
4 per cent by value of the total duty paid on clearances 
made during the preceding mon th of aJI types of 
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patent or proprietary medicines. This requires com­
puting value of the duty free samples in· order to 
see that their value did not ~xceed the said 4 per cent. 
The value was required to be determined under 
Section 4 of the Excise Act and the Valuation Rules 
made thereunder in respect of the goods not sold 
for any price. On free samples cleared in excess of 
the limit which were also not sold for a price, ~ssess­
able value was again required to be determined under 
the Valuation Rules without allowing any exempllon. 

Two manufacturers of patent or proprietary medi­
cines were allowed to pay duty on free samples clear­
ed in excess of the prescribed limit On such clearances 
duty was levied after allowing c>.. ~mption in terms of 
the notification issued on 8 October 1966 as amended. 
No such exemption was however, available in respect 
of medicines which were not sold and were distinctly 
marked 'not for sale' . The irregular valuation of phy­
sician samples after allowing exemption from assess­
able value (based on discount applicable to goods 
sold) resulted in short levy of duty by Rs. 91,875 on 
clearance of free samples made during August 1982 
to June 1984. In addition, the incorrect valuation 
of samples cleared free of duty during December 1980 
to August 1983 in the case of one of the manufacturers 
resulted in short levy of duty of Rs. 42,357. 

The mistakes were pointed out in audit in Novem­
ber 1983 and October 1984. The department did not 
accept the mistakes and stated in July 1985 that 
according to the Board's clarification issued in Feb­
ruary 1985, the ad hoc discl)unts allowed on goods 
sold are also to be allowed on clearar'.ces of physician's 
samples. 

The Ministry of Finance sta ted (Nov~mber 1985) 
that as per Board's instructions of February 1985, the 
assessable value of physician :;amples cotild be worked, 
out on prorata basis from the prices of regular packs 
and benefit of notification could be extended. This is 
not legally correct since exemption notification bas no 
relevance to goods not priced or sold for consideration. 
The wording of the notification of 8 October 1966 
allows exemotion only in respect of priced goods for 
sale. Free samples are not priced goods and are not 
meant for sale. 

2.28 Excisable goods not fuJly varue<l 

(i) Plywood 

As per a notification dated 29 May 1978 particle 
boards, veneered with plywood panels or veneered 
with single ply veneer on one or both sides and falling 
under tariff item 16l3 are exempt from so much of 
the duty of excise as is equivalent to the duty of 
S 11 2 C&AG /8?-13 

excise leviable with reference to that part of the value 
thereof which represents the value of unveneered 
particle boards. 

The assessable value of veneered particle boards 
approved for assessment was computed by deducting 
the ex-factory value of unvcneered particle boards 
and ten per cent thereof oc accoant of processing 
charges for levelling and sanding etc. This was irre­
gular as the notification provided for deduction of the 
"value of unveneered particle boards" only and not 
of any processing charges of such unveneered particle 
boards. 

On the short levy being pointed out in audit (June 
1981), the department issued show cause-cum-demand 
notices for Rs. 13,12,170 for the period from 29 May 
1978 to 31 December 1984 and confirmed the same 
on 27 March 1985. 

The Ministry of Finance .>tated (November 1985) 
that the order confirming the demand had been set 
aside by the Appellate Collector of Central Excise 
and the department was considering to file an appeal 
before the Tribunal. 

(ii) Tractors 

A tractor manufacturing company was clearing 
tractors along with accessories on prices approved for 
the sale of tractors only at the factory gate. While 
approving the price lists, the value of the accessories 
was not taken into account by the department on the 
plea that these accessories were optional parts of 
tractors. It was pointed out in audit (September 1981 
and again in November 1982) that accessories were 
integral parts of the tractors and as such their value 
was includible in the assessable value of tractors. 
Similar view has also been held by the Supreme Court 
in the case of 'Bombay Tyres International and others 
Vs. Union of India' decided on 7 October 1983 
wherein it has been held that the expenses incurred 
upto the date of sale, i.e. the date of the delivery on 
account of several factors which have enriched its 
value and given to the article its marketabiWy are 
liable to be included in -the value of the article. 

Consequently the department issued (between 
August 1982 and June 1984) five show cause-cum­
demand notices demanding duty amounting to 
Rs. 6,51,640 on clearances made during the period 
October 1980 and May 1984. Demands amounting to 
Rs. 5, 76,979 involved in three case>, had been con­
firmed (July 1984, December 1984) out of which 
amount of Rs. 1,55,250 stood recovered . Two show 
caus·e-cum-demand notices for Rs. 74,661 , issued in 
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August 1982 and Novemb~r 1982 were still (July 
1985) pending adjudication. 

The Ministry of Finance stated (December 1985) 
that the demands for Rs. 5, 76,970 had been confirm­
ed by the Assistant Collector and the demands con­
firmed had been appealed against. 

(iii) Cooling towers 

A manufacturer of 'cooling towers' (tariff item 68) 
also manufactured 'fan assembly' [tariff item 33(2)1 
which were fitted into the cooling tower and formed 
an integral part of it. Duty was paid on fan assembly 
at the appropriate rate, but on cooling towers duty 
was paid on the basis of assessable value without 
including the cost of the fan assembly. This was 
irregular as the cooling towers were 'cleared' complete 
with fan assembly as evidenced in the invoices and 
led to duty being levied short by Rs. 46,44 l on clea­
rances of cooling towers during August 1976 to March 
1985. 

The omission was pointed out in audit in March 
1982, August 1982 and in March 1984. The Ministry 
of Finance stated (January 1986) that show cause 
notice demanding Rs. 20,920 for the period from 
1 August 1976 to 28 February 1982 had been issued 
and the concerned Collector asked to issue the show 
cause notice for the remain ing period. 

2.29 Valuation of patent or proprietary medicine11 

As per an exemptiQn notification issued on 8 Octo­
ber 1966, patent or proprietary medicines classifiable 
under tariff item 14E are exempt from so much of 
the duty of excise as is in excess of the duty calculated 
on the value arrived at a~er allowing a' discount of 
25 per cent on the retail price s2ecified in the retail 
price list filed under Drugs (Price C<mtrol) Order, 
1979. An explanation in the notification stipulated 
that the element of excise duty, if any, added to the 
price shall be deducted before allowing the discount. 

The High Court of Delhi in 11 case (M/s. Modi 
Rubber Co. Ltd . vs. Union of India and Others) 
held on 6 August 1982 that the term 'duty of excise' 
used in the exemption notification implies exemption 
from duties levied under the Central Excises and Salt 
Act as well as under the Finance Act. To overcome 
the effects of the aforesaid judgement an Ordinance 
amending and validating Central Excise Laws was 
issued on 24 September 1982. The Ordinance (later 
replaced by an Act) clarified that any notification 
issued under Rule 8(1) without invoking the pro­
vision of any Act providing for the levy of special! 

additional duty etc. and granting exemption from 
excise duty shall be construed as providing for exemp­
tion only from the basic excise duty. Tbe ordinance 
also sought to continue the existing scheme. 

In granting exemptions as aforesaid to twenty eight 
manufacturers of m~dicines the element of excise duty 
including special excise duty leviable under a Central 
Act other than the Central Excise Act was deducted 
from the price before allowing the discount. The 
deduction of the element of special excise duty from 
the retail price as the case may be to arrive at the 
assessable value, was contrary to the Central Excise 
Laws (Amendment and VaEdation) Act, 1982 aud 
resulted in a short realisation of du:y by Rs. 29.45 
lakhs on clearances made during the period January 
1981 to December 1984. 

The mistakes were pointed out in audit in February 
1983, June, November and December 1984. The 
department while not admitting the objection viewed 
that special excise duty was also a type of excise 
duty under Central Excise Act. 

The Ministry of Finance stated (November 1985 
and January 1986) that the Central Excise Laws 
(Amenament and Validation) Act, 1982 is applicable 
only when any notification or order provide<; any 
exemption from any duty or fixes any rate of duty. 
lt was further argued that the aforesaid Act is not 
relevant in this case as there is no ~emption from 
payment of special excise duty under the notification. 
The reply is not acceptable as the argument of the 
Ministry of Finance is designed to delete the explana­
tion given in the exemption notification. But so long 
as that explanation is there, it should be read in the 
light of the Validation Act and notwithstanding pro­
visions of Section 4 of Central Excise Act for the 
limited purpose of arriving at the value only, the price 
exclusive of basic excise duty is to be taken into 
account. 

(ii) Section 4 of the Central Exci~es and Salt Act, 
1944, allows excise duty payable on the excisable 
goods being excluded from the assessable value for 
purposes of levy of duty :id valo."em. According to 
an explanation below the Section as amended by the 
Finance Act, 1982 only the efiective duty i.e. duty 
payable on the excisable goods at the rate specified 
under the Act as reduced by exemptions. if any, 
notified is to be excluded. The F inance Act 1984 
however, covers Customs Countervailing duty ' for th~ 
purpose of explanation below Section 4 of the Act 
ibid which has effect only from 1 March 1984. 

As per Central Excise Laws (Amendment and 
Valuation) Act, 1982 an exemption notification has 

--

--
;to. 
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to expressly provide for exemption from counter­
vailing duty and it cannot be deemed that coµnter­
vailing duty is exempted where exemption is in res­
pect of excise duty. 

According to a notification issued on 8 October 
1966 as amended, assessable value of patent or pro­
prietary medicines (falling under tariff item 14E) JS 

computed after deducting the element of excise _duty 
included in the price specilied in the y ricC? list re­
ferred to in para 19 of the Drugs (Price Control) 
Order, 1979. 

A manufacturer of patent or proprietary medicmes 
(falling under tariff item 14E) expunge9 credit of 
countervailing duty paid on imported raw material 
used in their manufacture, in term<> of a notification 
is:sued on 4 September 1965, as amended. However, 

---~ while computing the assessable value of these medi­
cines in terms of the notification of October 1966, 
a~ amended, the gross duty of excise instead of net 

I 
duty has been deducted, resulting in fixing lower 
assessable value. The amount of countervaiHng duty 
thus deducted was Rs. 15.54 lakhs for the period 
from April 1982 to February 1984 and short levy 
on which works out to R:;. 1.87 lakhs. 

On the mistake being pointed out in audit (Sep­
tember 1983) , the department did not accept (March 
1984) the objection and stated (August 1984) that 
t11e effective rate of excise duty indicated in Section 
4 is only for the purpose of that SectioR and cannot 
be cited for the _purpose of the notification dated R 
October 1966. 

The Department's reply is not correct, as th-.-
amendment of Section 4 of the Central Excises and 
Salt Act, 19_44, as incorporated by Section 47(1) of 
the F inance Act, 1982 speaks of only excise dutie~ 
i;ayable under the Central Excise Act and other Cen­
tral Acts. It does not speak of Customs countervailing 
duty Ieviable under Section 3 of the Customs Tariff 
Act, 1975. Thus the credit of duty allowed in 
respect of raw material or component parts has been 
restricted to the duties of excise and has not been 
extended to Customs countervailing duty paid on raw 
materials and component parts. Such credit in respect 
of C ustoms countervailing c!uty was extended under 
clause 46 of the Finance Act, 1984 which covered 
Customs countervailing duty for the purpose of ex­
planation below Section 4 of the Act. 

The Ministry of_ Finance stated (iDe.:ember 1985), 
that the facts stated in the draft paragraph were 
correct. 

MISCLASSIFICATION 

2.30 l'etrolewn products 

(i) S. R. Naphtha 

Any mineral oil (excluding crude mineral oil) JS 

classifiable under tariff item 6 provided two comh­
t ions are fulfilled. One of the conditions stipulates 
that mineral oil should be suitable, either by itself 
or in admixture with any other substance, for use as 
fuel for internal combustion e1!gine. Where the 
aforesaid condition is not fulfilled such mineral oil 
is not classifiable under the aforementioned tariff 
item, instead it is classifiabl.c under tariff item llA( 4) . 

A Public Sector Oil Company engaged in manufac­
turing inter adia, "S. R . Naphtha'', while highlighting 
'Octane No.' as the main characteristics of Internal 
Combustion Fuel, confirmed that Octane No. of its 
product (SRN) l.ying in the range of 50-58 is quite 
low for use in internal combustion engine as minimum 
requirement of Octane No. in India for internal com­
bustion as per present stipulat1011 is 87 RON. It also 
added that though Octane No. can be boosted upto a 
limit b!' addition of "Tetraethyl Lead" (TEL), it can­
not be boosted in the case of its product upto the limit 
require:.d for internal combustion due to its ve~y low 
Octane No. The af9resaid views were upheld by two 
.Research Institutes of Council of Scientific and Indus­
trial Research, New Delhi , who also ruled out the 
suitability of use of 'SRN ' with Octane No. in the 
renge of 50-58 as fuel for internal co~bustion engine. 
Thus S. R. Naphtha man ufactured by the company 
is not classifiable under tariff item 6 instead it is 
classifiable under tariff item llA( 4) attracting duty 
at 20 per cent ad valorem plus Rs. 190 per tonne plus 
special excise duty at 5 per cent of basic excise duty. 
On c)earance of S. R. Naphtha the assessee was, how­
ever, allowed exemption i..s per notification issued ir1 
December 1961 under tariff item 6. As a result 01 

incorrect classification, revenue amounting to Rs. 12.04 
crtires was foregone during April 1982 to February 
1985 without valid l~l basis. 

The mistake was pointed out in audit in August, 
1984. 

The Ministry of Finance stated (January J 986) 
that the Octane number trom 50 to 58 RON of S.R. 
Na~htha is bo.osted by the unit to 87 RON by emp­
loymg catalytic reformation process. However the 
Ministry's re.ply goes counter to the facts giv;n by 
the refinery in its letter dated 7 _August 1984 to ttie 
effect that the S. R. naphtha produced there was of a 
very low Octane number, which could not be boosted 
upto the required limit by the addition of tetra-ethyl 
lead. 
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It is further confirmed by the R efinery (16 January 
1986) that in the dis tillation of crude petroleum 
there are two distinct types of naphtha that em~rgc; 

one portion of the naphtha gets reformed and 
ultimately converted into motor spirit and cleared as 
such on payment of appropriate amount of duty; the 
other naphtha is converted into S. R . Naphtha by a 
caustic wash; this S. R. Naphtha cannot be converted 
into motor spirit by admixture with any 0ther 
substance. This S. R. Naphtha is despatched direct 
to fertiliser plants at concessional rate for the 
manufacture of fertiliser. The audit objection refers 
to this S. R. Naphtha. The revenue foregone has 
been calculated on the basis of the S. R . Naphtha sold 
at concessional rate of duty. 

It has also been ascertained that one of the Collec­
tors of Central Excise had since raised demnnds 
amounting to R s. 33.84 crores in respect of cl~arnncc 
of S. R. Naphtha from one of the Units {lf the refinery 
during the period 1 September 1980 to 31 August 
1985. 

(ii) Sulphur 

The tariff description cf item 11 A of the First 
Schedule of the Central Excises and Salt Act, 1944, 
covers "All products derived from refining of crude 
petroleum or shale (whe ther liquid, semi-solid in 
form) not otherwise specified, including lubricating 
oils and greases and waxes". 

The scope of ~riff item 1 lA was com idered by the 
Public Accounts Committee in paragraphs 1.10 to 
1.14 of its 159th R eport. T he Committee had desired 
that decision since long_ pendlng on question of classi­
fication of. sulphur derived from petroleum might be 
taken expeditiously after obtaining legal opinion and 
examining the revenue implicntmm; involved. The 
issue was also discussed in a tripartite meeting with 
the Ministry of Law who held in its Note dated 23 
April 1984 that all product~ derived from refining of 
crude petro leum would b~ covered by the tariff item 
l lA. But contrary to the said advice tendered by 
the Ministry of Law in the matter , the Central Board 
of E xcise and Customs in their circular lener dated 
29 September 1984 advised field formati.on that sul­
i;,hur produced in crude ba~:ed and petro chemical re­
fineries was properly classifiable under tariff item 68 
as it was indirectly derived from hyd rogen ' sulphide 
gas and, therefore, directed that all pending assess­
ments relating to sulphur be fi nalised in the light of the 
decision. T his view is not acceptable to Audit because 
S11Irhur, though produced from hydrogen sulphide 
gas is essentially a derivative from refining of crude 
pt\troleum. 

ln a crude based refinery unit of an oil corporation 
it was noticed in audit (Jan;.iary 1985) that lhe duty 
foregone as a result of the Board's instructions issued 
bn 29 September 1984 contrary to legal advice 
amounted to Rs. 1,57,086 on 367.71 tonne of 
sulphur indirectly derived from hydrogen sulphide gas 
and cleared during October 1984 to December 1984, 
besides a likely refund of Rs. 10,01,884 for the per iod 
June 1983 to October 1983. 

"J. he irregularity was reµonrd to the department m 
February 1985. 

The Ministry of Finance invite dthe attention to 
Board's instructions dated 29 September 1984 and 
stated (January 1986) that the decision to classify 
sulphur obtained from refining of crude petroleum 
under tariff item 68 was taken after a deta iled ex mni­
nalinn of the matter. Th.~ ~inistry's stand is not 
~orrect in view of the advice tendered by \he Ministry ---­
of Law in the matter 

2.31 Yam 

(i) Textured yarn 

Man-made filament ycrrn of non-cellulosic ongm 
lik•; nylon, polyester etc. is chargeable to duty under 
tariff item 18II(i)(a'). lf such yam is textured, 
higher rate of duty is payable under tariff item 18 
II ( i )( b) . As per a no tification issued on 1 March 
1978 as amended in November 1982, different rates 
of duty were applicable to "textured yarn prod uced out 
o[ base yarn" and on " cthc·r textured yarn". How­
ever, this distinction was removed by a notification 
dated 1 March 1983. Textured yam manufactured 
out of duty paid filamen~ yarn other than teJ..tured 
W'.l~ made fully exempt fr.>m duty fro m 1 July 1983. 

A manufacturer of nylon fil ament yarn and textu­
red yarn falling under tariff item 18U(i ) (a) procu­
red caproiactum and uscJ it ·as a raw material for the 
rr:? nufacture of polyamide (nylon) textured yarn. 
Caprolacturn was first conver ted into polyamide chips 
and these chips were fed into extruder and melted . 
"i he molten polymer wa:> sent to spinerettes where it 
was drawn out as filament or strand. The fi lament 
was wrongly viewed as yarn having denierage 140, 
340 a<nd 770. The filamen t was textured after heat 
setting and imparted false twist. 

The assessee paid duty at the rate applicable to 
polyarnide (Nylon) yarn of 140, 340 and 770 
deoierages on the fi lament before it was fed into the 
drawing-cum-texturing mcrchinc. He cleared the 
textured filament after paying duty at the rate of 
R s. 5 per kilogram till 28 February 1983 and at the 
nil rate of duty from 1 July 1983. During the period 

I 
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from 1 March 1983 to 30 June 1983 duty was paid at 
the rate applicable to final product. As the manufac­
turing process before and after the take up stage was 
a continuous one and the later part of the process 
involved both reduction in denierage and texturing 
{)n a composite d rawing-cum texturing machine, duty 
was payable at the higher rate with reference to the 
d enierage of the resultant final product. The 
misclassification of the filament as yarn of 140, 340 
and 770 denierage at take up stage and payment of 
duty at that stage resulted in short levy of duty of 
Rs. 74,81,571 for the period from 1 April 1982 to 
28 February 1983 and from 1 July 1983 to 30 
November 1983. 

On the mistake being pointed c ut in audit (De­
cember 1983) the department issued show cause­
cum demand notice (December 1983) which is yet 
to be adjudicated. H owever, the collector stated ·. 
(March 1985) that merely because the filament yam 
undergoes an elongation in the process of drawing 
cum-texturing resulting in change of denierage, it 
cannot be said that the filament yam manufactured 
earlier should not be charged to duty when the end 
product is textured yarn which is different from fila­
ment yam. 

The reply of the department is not tenable since 
the filament fed into the machine is stated to be not 
marketable as it is not imparted any twist at that 
stage and cannot be used clirectly for weaving unless 
it is further drawn and twisted. The Supreme Court 
in the case of Commissioner of Sales Tax Vs. Sarin 
Textile Mills [( 1975) 35 STC 634 (SC) l llas held 
that a fibre in order to answer the description of yarn 
must have two characteristics, firstly it should be a 
spun strand and secondly, such strand should be pri­
marily meant for use in weaving, knitting or rope 
making. Viewing filament as yam wa~, therefore, 
not correct. 

The paragraph was sent to the Ministry of Finance 
in September 1985; their reply is awaited ( January 
1986). 

(ii) Doubled yarn 

Afte r restructuring of tariff description of yarn 
from 18 June 1977, spun yarn including doubled 
yarn a re classifiable un:ic:r tariff item 18 to ISE on 
the basis of predominance of fibre contents. 

A unit manufactured doubl?.d yam of polyester 
viscose 74:26 blend by grindling one strand 0f 100 
per cent polyester fibre y.:irn with another strand of 
polyester viscose 48: 52 blend yarn of 40s produced 
in the same factory. The unit paH duty on the final 

yarn under tariff item 'l 8E' but did not pay any 
duty on the constituent single ply yarns removed 
for doubling. L ater on, the department issued de­
mands of ditkreptial duty amounting to Rs. 2,79,851 
comprising of duty on single ply yarns under tariff 
item 18E and traiff item 18 III (ii ) and on doubled 
yarn of polyester vi:;cusc 74:26 blend under tariff 
item 68. As polyester fibre of non-cellulosic. origin 
predominated in weight in the final yarn of polyester 
viscose 74:26 blend, it was correctly classifiable 
under tariff item 18E. 

On the omission being pointed out in auclit (Ma:Y· 
1980), the department accepted the objection and 
confirmed (January 1985) the demand of 
Rs. 23,06,667 for duty short paid on clearances made 
during the period from April 1978 to December 
1980. 

The Ministry of Finance stated (December 1985) 
that a stay was granted to the unit by the Appellate 
Collector subjcet to furnishing of bank guarantee. 
As the uriit did not fulfil the condition, action bad 
been initiated for recovery of the amount. The 
M inistry also added that the unit wa$ reported to be 
closed since August 1985. 

(iii) Ccllulosic yarn 

As per a notification dated 2.S February 1982, 
Cellulosic Yam containing ma.n-made fibres of non­
cellulosic origin falling under traiff i tem 18 III ( ii) 
was dutiable at the rate of Rs. nine per kilogram. 

A unit manufacturing 2 / 40s spun yarn containing 
acrylic fibre of non-cellulosic origin and viscose 
fibres in the ratio of 40:60 and 30:70 cleared 
2 1,293.9 kilograms of the yarns on pa"yment of duty 
at the rate of Rs. 1.30 per kilogram during the 
period from F ebruary 1984 to 5 June 1984 and 
at the rate of Rs. 1.15 per kilogram from 6 June 
1984 to November 1984 under tariff item 18 III(i) 
as per classification list approvc:d by the department, 
instead of tariff item 18 III(ii). This resulted in 
short payment of duty amounting to Rs. 2,06,794. 

On the misclassification and short payment of duty 
being pointed out in audit in March J 985, the de­
par• ment accepted the objection ·(June 1985) and 
issued a ~how .:ause-cum-d <.:mand not.ice to the 
as'>essee. 

· The Ministry of Financ?. ~lated (November 1985) 
that the demand had been confirmed. 
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2.32 Alwnin.iuru, iron and steel 

ti) Corrugated aluminium sheets 

Prior to 1 August 1984 'aluminium sheets' were 
classifiable under sub-item (b) of tariff item 27. A$ 
per JSI specification I.S. 5047, Part 1-1969 'alumi­
nium sheet ' means a' rectangular flat product. The 
aforementioned tariff item was amended with effect 
from l August 1984, when ' aluminium sheets' 
became classifiable under sub-item (b) of tariff it em 
27. Acc~rding to explanation below the amended 
tariff item 27 sheet means a flat product of rectangu­
lar cross section. With effect from 17 March 1985 
the same tariff item was further amended and alumi­
nium sheet was to include corrugated sheet under 
sub-item (b). Therefore, prior to 17 Mmch 19R'i 
corrugated aluminium sheers, not being elsewhere 
specified in the tariff, was classifiable as all other 
goods, not elsewhere specified under tariff item 68. 
Accordingly, on corruga ted aluminium sheets manu­
factured from plain flat sheet!>, duty was first levia­
ble on plain flat sheet under tariff item 27 and then 
on corrugated sheet itself under tariff item 68. The 
Board also issued (April 1985) a similar clarification 
to this effect. 

A leading aluminium fact•)ry manufactured inter 
alia, 'corrugated sheet' and was allowed to classify 
it under tariff item 27 even before 17 March 1985. 
As a result, duty amounting to Rs. 51.26 lakhs leviable. 
under tariff item 68 on clearances made from MaTch 
1983 to December 1984 was not realised 

The mistake was pointed out in a udit on J March 
1985. even prior to the amendment of tariff item 27 
on 17 March 1985. 

The Ministry of F inance stated (February J 986) 
that a show cause notice demanding duty amounting 

· to R s. 23,8 1,435 relating to the period 1 August l984 
to 16 M arch 1985 had already been issued. The 
Ministry added that in the absence of any tariff 
definition of "sheets", prior to 1 August 1984, there 
was no legal bar to the classification of corrugateci 
aluminium sheets as "she~ts" on the ground that the 
corrugated sheets were also known as "s11eets" in the 
commercial parlance. H owever, Ministry's reply is 
not in conformity with the T.5.T. 5pecifications referred 
to above. 

(ii) Printed tinned sheets 

Tinned sheets are classifiable under tariff item 25. 
with effect from 1 August J 983. Printed tinned 
sheets not being covered by sub-items (13) (ii) or 
(13) (iii) would be classifiable under sub-item 

(13) (iv) viz. " others" attracting duty at the rate of 
Rs. 450 per tonne in terms of a notification issued on 
l August 1983. 

A manufacturer of metal containers (falling under 
tariff item 46), got, imported duty paid tinned sheets, 
printed from an outside par ty un job work basis. No 
duty was paid on such printed tinned sheets. As printed 
tinned sheets are liable to duty under tariff item 
25 ( 13) (iv), as aforesaid, the non levy resulted in 
escapement of duty amounting to Rs. 6.82 lakhs on 
clearances made during the period from October 198'~ 
to December 1984. 

On the irregularity being pointed out in audit 
(March 1985), the department stated (May 1985) 
that lacquered and printed tinned sheets were grantw 
exemption under a notification issued on 15 July 
1977 whi.ch holds good even after rationalisation of 
tariff item 25, as these sheets would fall · under tariff 
item 25(13) (iii) and would be exempt, under an­
other notillcation issued on 1 August 1983. 

The Ministry of Finance stated that printed tin 
sheets would fall under tariff it.em 25 ( 13) (iii) as after 
printing, the sheets did not lose their identity as tinned 

heets. But printing is an additional operation on duty 
paid sheets and the printed sheets having a character 
different and distinct from input g9ods, get covered by 
tariff item 25 (13 )(iv); their classification under tariff 
item 25(13) (iii) would not be correct as it soecifi­
cally refers to 'lacouered sheets'. ' varnished shee'.~' 
only 

2. 3 3 Plastics 

(i) Pol~Jner waste 

All polymerised products in whatever form incluc:r­
ing scrap and waste are classifiable under tariff item 
15A(i) . 

An asscssce manufacturing polyester fibre trom 
D .M .T. obtained polymer chips falling under tariff 
item 15 (1) in the first stage of manufacture and the 
polymer chips so obtained were further processed to 
obtain polyester fibre. Different kinds of wastes Jikf~ 
polymer waste and W.R.C. (scrap/ polymer waste/ 
ribbons I cuttings), predrawn waste and condux ( soin­
ning quench, take up and creel and tow processing 
machine waste) and post-drawn waste (crimped set 
tow waste, cutter waster, sl iver waste) ari3e during 
the process of manufacture of polymer chips and 
polyester fibre and all such wastes are re-cycled within 
t he factory to produce polyester fibre. All these wastes 
were classified under tariff item 18 IV and allowed 
to be cleared free of duty for the manufacture of 

-
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fibres within the factory under the notification of 
April 1980. The polyester fibre so manufactured from 
the waste was also assessed to duty at the concessional 
rate of Rs. 27 per kilogram in terms of notification 
of Februa~y 1982 which was applicable to polyest~r 
fibre manufactur.¢ from waste falling under tariff 
item 18IV. 

Polymer waste and W.R.C. which arise in the 
manufacture o1 polymer chips in the first stage of 
manufacture would more appropriately be classifiable 
under tariff item 15A(i) since that tariff item covers 
all polymerised products in whatever form including 
scrap and waste as per explanation Ill thereunder. 
Consequently, the classification of such wastes under 
tariff item 18IV and duty free clearance for captive 
consumption and also clearance of polyester fibre 
under concessional rate of duty was not in order. 

The incorrect classification and consequent non 
levy ~~ duty on such waste and the short levy of duty 
on polyester fibre produced out of such waste was 
pointed out to the department in October J 9831January 
1984. The total quantity of such waste~ manufactured 
(and captively consumed) during April 1982 to 
September 1983 was 3,45,303 kilograms and the duty 
involved thereon remains to be worked out. The 
consequent underassessment of duty on polyester 
fibre manufactured therefrom is estimated at Rs. 36.89 
lakhs during the period April 1982 to September 
1983. 

The department justified (April lDecember 1984) 
the classification adopted!assessment made quoting re­
ference to 1978 budget instructions issued by the 
Ministry of Finance to the effect that all types of pre­
drawn and post-drawn waste arising during the process 
of manufacture of man-made fibres would be covered 
by tariff item 18IV. The department's contention is 
not, however, acceptable since the executive im truc­
tions cannot override the c;tatutory tariff. It was also 
argued that the process of ma nufacture of polymer 
chips was incidental or ancillary to the process of 
manufacture of man-made fibres within the meaning 
of Section 2 (f) of Central Excises and Salt Act, 1944, 
and therefore manufacture of chips and consequently 
any waste arising during such manufacture would 
merit classification under ta riff item l 8IV. This 
argument is not acceptable for the reasons already 
sta ted. 

The Ministry of Finance did not admit the objection 
and sta ted (January 1986) that the explanation to 
tariff item 18(iv) included all wastes arising in or in 
relation to the manufaCture of m an:made fibre and 
man-made filament yam. They added that the ex-

planation would also include such wastes which arose 
at the pre drawn stage of manufacture of polymer 
chips, which in turn were used in th~ manufacture of 
polyester fibre. As already cxplamed above the 
Ministry's reply is not supported by any provision in 
the Act or Rule. 

(ii) Phenolic resin 

As per a notification issued in February 1980 
phenolic resins blended with other artificial or synthe­
tic resin falling under tariff item 15A(l) are charge­
able to duty at the rate of 40 per cent ad valorem. 

According t~ a tariff advice issued in May 1980 
"polymerised cashew nut shell liquid" is classifiable 
under tariff item-15A. 

A leading manufacturer ·of paints and varnishes 
produced severaj. varieties of 'air drying cashew nut 
shell liqu id based varnishes' which he consumed cap­
tively in the manufacture of 'insulating varnishec;' . 
On chemical analysis of one variety of the goods the 
Chemical Examiner reported that the product was a 
type of phenolic resin . The manufacturer got his 
product classified under tariff item 14Il(l) as 'varnish' 
and was allowed exemption as per a notification issved 
in March 1972. F rom assessee's records it was noticed 
that a variety of the product composed of ingred ieni.~ 

including 'ester gum ' which was also an 'artifis ial or 
synthetic resin'. The product being a blend of pheno­
lic re<>in wi th other artificial or synthetic resin was 
correctly classified under tariff item 15A(l) and asses­
sable to duty at 40 per cent nd valorem under the 
notification issued in February 1980. F ailure to cJa<;si­
fy the p roduct correctly r~sulted in revenue not be;n6 
realised by Rs. 90,652 on the product captively con­
sumed during the period from 28 February 1982 to 
13 October 1983. 

Oo the mistake being pointed ou t in audit (Novem­
ber 1983) . the department stated (April 1984) tha t a 
show cause notice demanding duty of Rs. 2.37 lakhs 
on the goods capt ively consumed during tbe period 
from 28 F ebruary 19-82 to 13 October 1982 had been 
issued (March 1984) to the assessee. Subsequent 
enquiries (December 1984 and May 1985) , howeYer, 
revealed that four show cause notices were issued on 
different dates in 1984 demanding duty amounting to 
Rei. 41.57 lakhs relating to the period from 18 August 
1980 to 22 December 1984. 

The Ministry of Finance stated (January 1986 ) 
that the matte r wac; examined in consul tation with 
the C hief Chemist in the liglll of instructions issued 
on 5 January 1 977 wherein it was clarifi ed that poly­
merised C. N . S. L . fell outside the purview of tariff 
item 15A. The Ministry added that the Chief Che-
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mist opined that all artificial or syntheti~ re~ins and 
plastic materials derived from seli pelymcrisallon and/ 
or condensation of natt!_ral products were treated 
alike irrespective of the process of their manufacture 
and/or the process adopted. 

The Ministry's reply is not acceptable. It was 
clarified in the Budget 1982 instructions that the 
tariff item 15A had been amended and sub-item ti ) 
of. the said tariff item fully aligned in the Heading 
No. 39.01/06 of Cl.istoms Tariff. Based on the re­
classification of the product, it was clarified in the 
Budget notes of 1982 that "polymerised C.N.S.L." 
was likely to be classified under revised tariff item 15A 
from 28 February 1982, the product "polymerised 
C.N.S.L.'' was clearly classifiable under tariff item 
15A. _I 

(iii) Resin solution 

As per a clarification issued by the Board on 27 
November 1971, aU resin solutions should be assessed 
to duty under tariff items 15A(l) on the value of the 
entire weight of the solution irrespective of the resin 
content of the solution. 

A resin solution manufactured by an assessee con­
taining about 11.9 per cent by the weight of synthetic 
resin in volatile organic solvents and intended for join­
ing P.V.C. pipes and fittings was correctly classifiable 
under tariff item 15A(l) in terms of the aforesaid ins­
tructions of the Board. However, this product mar­
keted as solvent cement by the assessee was incorrectly 
classified under tariff item 68 resulting in under assess­
ment of Rs. 2.40 lakhs during the period from April 
1983 to October 1984 alone. The total underassess­
ment remains to be ascertained. 

When the incorrect classification was pomted out m 
audit (December 1984/January 1985), the depart­
ment contended (June 1985) that tariff item 15A(J ) 
did not cover solution of resins a,nd further added that 
conversion of duty paid resin in powder form into a 
solution by addition of additives would not amount to 
manufacture and hence would not attract duty liability 
again. It was further contended that since the pro­
duct was known to the Trade and !Jlarketed as solvent 
cement, assessment under tariff item 68 was correct. 

The contention of the department is not correct 
because tariff item 15A(l) covers resin solutions also, 
as made clear by Explanation IIl below that tariff 
item; this product is assesseq to duty (though under 
tariff item 68) only for the reason tbat the conversion 
of resin into solvent cement bas been accepted as 
amounting to manufacture. Moreover as per the test 
report furnished by the Chemical Examiner, tbe sample 

of the product which is in the form of clear colourless 
liquid, was composed of synthetic resin (polyvinyl 
chloride) and organic solvent, the percentage Q.f syn­
thetic resin being about 11.9 per cent. It shoulct, 
therefore, be assessed as resin solution only under 
tariff item 15A(l) irrespective of how it is marketed. 

The Ministry of Finance stated (November 1985) 
that the percentage of synthetic resin in the solution 
was only 11 per cent and 'that the product was not a. 
modified resin or resin in the form of acqueous 
solution. The reply of the Ministry is contrary to thr: 
clarification given on 27 November 1971. 

(iv) Laminate~ sheets 

Hgsed on Explanation Il(b) under tariff item 15A, 
industrial laminated sheets of certafo grades having 
electrical properties were excluded from the said tariff 
item by Board's tariff advice of 16 November 1981. The 
said explanation was in force upto 28 February 1982. 
From 1 March 1982, there was no provision for ex­
dusion of such industrial laminated sheets having elec­
trical properties from tariff Item 15A. 

A licensee manufacturing industrial laminated sheets 
having electrical properties, contin,ued to classify thc111 
under tariff item 68, based on the Board's tariff advice 
of November 1981. 

On the mistake being pointed out in audit (June 
1984), the department recovered the differential duty 
amounting to Rs. 1,49,043 covering the period from 
I\ larch 1983 to July 1984. 

The Ministry of .Finance confirmed the facts (No­
vember 1985) . 

2 .34 Frit glass 

Glass and Glassware including tableware is classi­
fiable under tariff item 23A. The Central Board of 
Excise and Customs clarified in a tariff advice issued 
in June 1977 that 'fused silica' was nothing but glass· 
and was classifiable as 'glass and glassware' under tar iff 
item 23A. In another tariff advice issued in February 
1982 the Board clarified that 'frit glass' is classifiable 
as 'glass and glassware'. 

A manufacturer of 'enamel frit' was allowed to claso;i­
fy the product under traiff item 68 and clear them 
accordingly. The Chemical Examiner reported (March 
1980) that 'enamel frit' was composed of 'fused s1li­
cate' and was a 'frit '. A 'frit' is ca1cined or partly 
fused material subsequently melted to glassy state. 
J\s per Chemical Examiner's report and aforesa id 
tariff advice 'enamel frit' was to be classified under 
tariff item 23A(4) . The product though having des­
cription of 'enamel frit' was in fact 'frit' which was 
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classifiable under tariff item 23A ( 4) . The misclasst­
fication has resulted in duty amounting to Rs. 8,11.582 
being levied short on clearances made during the 
period f rom April 19'81 to March 1982. 

The mistake was pointed out in audit in September 
1983. 

The Ministry of Finance stated (January 1986) 
that the matter had been examined by the Board nnd 
it was decided vicle their circular dated 17 October 
1985 that the product "enamel frit" was classifiable 
under tariff item 68. The fact, however, remains that 
the product though having description of "enamel 
frit" was actually "fri t" which was classifiable under 
tariff item 23A ( 4). The Ministry did not refute this 
fact supported by Chemical Examiner's report which 
stated that the product was kno.wn as 'glass fr it' a 
type of glass. 

2.35 Chccolatc cclairs 

Chocolates in any form are classifiable under tariff 
\tern 1A(4) and is leviable to duty at 10 per cent 
ad vatorem besides special excise duty at 5 per cent 
of basic duty. 

Chocolate eclairs manufactured by an assessee were, 
however, classified . by the department under tariff 
item 68 and assessed to duty at 8 per cent ad valorem 
upto 28 February 1983 and at 10 per cent ad valorem 
from 1 March 1983 (without any special excise duty ) 
on the ground that they contained only 3.5 per cent 
cocoa paste as a flavouring medium in term.s of ~ . 
tariff advice issued by the Board on 13 October 1981. 
However, a verification of the records of the a~sessee 
during audit (December 1981 ) revealed that the 
chocclate content in chocola te eclairs was much more 
than 3.5 per cent. Therefore , the department was 
requested in Febmary 1982 to re -examine their 
classification in consultation with the Chemical Exa­
miner. The department justified the classification and 
assess~ent of the product under tariff item 68 on the 
basis of the aforesaid tariff advice but did not get the 
samples tested by the departmental Chemical Examiner 
(after December 1980) on the ground that no periodi­
city had been prescribed for c!rawal and testing of 
samples. After persistent demand by Audit for a 
continuous period of 3 years a sample of the product 
was drawn in January 1985, which, on test, was 
found to contain 27 per c0nt chocolate meriting 
classification u·nder tariff item lA ( 4) . The departm~nt 
reported in March 1985 that necessary show cause 
notice for suppression of facts and for demanding 
differential duty was being issued . The differential duty 

S/ 12 C&AG/85-14 

due from January 198 l to 16 March J 985 works out 
to Rs. 8.22 lakhs. 

The paragraph was sent to the Ministry of Finance 
in September 1985; th!!ir reply is awaited (J anuary 
1986) . 

2.36 Switches 

Electric lighting .switches fall under tariff item 61 
and are liable to duty at 20 per cent ad va/orem. 
Central Board of Excise and customs clarified in a 
tariff advice issueo on 8 December 1981 that switcbes 
which are used in torches ( toggle switches) are classi­
fiable u·nder tariff item 61. 

(a) An assessee engaged in the manufacture of 
toggle switches cleared his goods valumg Rs. 68.83,9 l 7 
during the period from April 1979 to February l 984 
(excluding July 1980, September J 980. January 198 t 
and February 1981) by classifying them undet tariff 
item 68 instead of tariff item 61. This resulted in short 
levy of duty of R~. 6,15,923. 

On the misclassification being pointed out in audit 
(June 1984), the department stated (June 1984) that 
the issue of classification .Jf toggle switches had since 
been referred to higher authorities for seeking clan ­
fication . It also issued a · show cause-cum demand 
notice in April 1985. 

The Ministry of F inance confirmed the facts 
(January 1986) . 

(b) Another manufacturer. of various kinds of 
switches such as electric table f'!n switches, lighting 
switches of refrigerators etc. cleared the products on 
payment of duty by classir;ing them und~r tariff item 
68 instead of under tariff item 6 1. The misclassifica­
tion of lighting switches of refrigerators resulted in 
duty being levied short by Rs. 79,000 on clearances 
made during the period · from July 1982 to March 
1984. Further, if those industrial buyers had availed 
set off of duty paid on these ligh ting switches of re"' 
frigerators as per a notification issued in June 1979, 
as amended, there would be a further Joss of revenue 
10 the extent of Rs. 60,000. 

On the mistake being pointed out in audit (October 
1984), the department accepted the objection and 
issued (February 1985) a show cause-cum d~mand 
notice for Rs. 69,700 fo r th e period from July 1982 
to June 1984, which was also confirmed. 

The Ministry of Finance stated (November 1985) 
that the Appellate Collector bad held that the products 
rnanufacfiired by the assessee ~ere not switches falling 
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.under tariff item 61 but integral parts of the refrige­
rators. They also added that it had been decided to 

file an appeal against this order. 

2.37 Machinery and pal'ts thereof 

(i) Electric motors 

Electric motors, all sorts, and parts thereof, are 
classifiable under tariff itein 30, 

The grinding machines, compact shaft machines etc. 
in the manufacture of which electric motors of special 
design are used are, however, not covered under tarifl 
i tell! 30 and ar~ classifiable under tariff item 68 
covering all other items not elsewhere specified. 

(a) An assessee inter-alia manufactured compact 
and portable flexible shaft m:i.cbincs (under a brand 
name) consisting of an electric motor, flexible !>haft 
a5sembly with a tool holder provided nt the end of 
the flexible shaft to accommodate the appropriate 
tool for die-grinding, deburring grinding, buffing, 
polishing, drilling etc. While duty was paid on the 
electric motor under tariff item_ 30, flexible shaft 
assembly was assessed to d '.lty under ~ariff item 68 
<;eparat~ly. 

Since what was advertised and marketed was a 
compact and portable fiex ibie shaft machine, though 
cleared in unassembled or C.K.D. condition, the entire 
machine should have been classified under tariff item 
68 and assessed to duty on its full value including the 
cum-duty value of electric motor, which supplied the 
motive power and formed an integral part of the 
machine. Omission to do so re~ulted in a short levy 
of duty of about R s. 7.92 lakhs on such machines 
cleared during the periqd April 1982 to D ecember 
1984 alone. 

On the incorrect assessment being pointed out in 
audit (Janu~ry/February 1985), the department con­
tended (June 1985) that what was manufactured was 
only electric motor, flexible shaft assembly and tool 
holder, which were cleared separately and not a flexi­
ble shaft machine. The contention of the deartment 
is not, however, correct and acceptable since t he 
records of the assessee (like annual report, brochures 
etc.) indicated sale of flexible shaft machines only 
(and not motor and other component parts) and 
since all the ~omponent of the machines were cleared 
in a single package. Further, the Appellate Tribunal 
decision of September 1984 in the case of M/s. A jit 
India Private Limited Vs. Collector of Central Excise, 
Bombay/ Madrns ( 1984-ECR 2133) s upports the 
view of Audit, 

The Ministry of Finance stated (December l 985) 
that the Audit's contention was correct to the extent 
that whenever a motor, flexible shaft assembly with 
tool holder were delivered in C.K.D. condition or in 
an assembled condition, the value of the motor also 
had to be taken into consideration while assessing the 
goods to duty. 

(b) Another manufacturer of electric motors used 
the electric motors captively in the manufacture of 
grinding machines. No duty was paid on electric 
motors but grinding machines were cleared after 
classifying them and payment of duty under tariff 
item 30. As the grinding machines arc not covered 
under tariff item 30, duty was leviable at both the 
levels of manufacture fi rstly as electric motors and 
secondly as grinding machines ( under tariff item 68). 
The misclassificat ion has resulted in short levy of 
duty amounting to Rs. 28,273 qn ~ tearances made 
during the period from January 1982 to December 
1983. 

On the mistake being pointed out in audit (April 
1984), the d epartment in timated (March 1985) that 
a show cause-cum demand notice for Rs. 28 ,256 has 
been issued· and the same was under process of 
adjudication. 

The Ministry of Finance stated \November 1985) 
that the concerned Collector had been asked to fina­
lise the case expeditiously. 

(ii ) Par t of refrigerating ·and air-conditioning appliances 

Parts of refrigerat ing and air-conditioning appliances 
and machi nery are classifiable under tariff item 
29A(3). As per a notification issued on 24April1962, 
parts of refrigerating and air-condition ing appliance:; 
specified in the notificatio11 were dutiable, others were 
exempt. 

ta) A manufacturer ~ngaged in tht< fabrication of 
engineering goods cleared "tubing units for blast free­
zer room. and inter cooler" after classifying it under 
tariff item 68 and availing exemption under a noti­
fication dated l March J 983- The product being a 
part of air-conditioning appliances, it was classifiable 
under tariff item 29A, the department did not initiate 
in duty being levied short to the extent of Rs. 3,4 I ,250 
on clearances made during November 1983. 

On the mistake being pointed out in audit (February 
1983) the department accepted (July 1984) the mis­
take and issued a show ca'use-cum demand notice for 
R s. 3,41.250 to the assessee. 

The Ministry of Finance confirmed the fnct1' 
(October 1985) . 
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(b) An assessee manufacturing vacuum machinery 
also manufactured machinery known as free:ler drier. 
These goods were classified by the department under 
the residuary tariff item 68. 

Though in August 1980, it had been pointed out by 
Internal Aud it that the freezer drier was a refrigerat­
ing apppliance and would therefore be classifiable 
under tariff item 29A, the department did not iniuarn 
action for rectification of the misclassification. l n 
December 1983 a demand notice for Rs. 1,44,864 was 
issued under Sect ion 11 A of the Central Excises and 
Salt Act, 1944 covering the cleRra nces during the 
period from 7 September 1979 to 11 March 1980, and 
the demand was· confirmed by the adjudicating autho­
ri ty in February 1984. However, this demand was 
vacated by the appellate authmity in March ! 984 on 
the ground that the alle::gation of suppression of facts 
was not concl usively proved. 

In the meantime in March 1983 four more freezer 
driers were allowed to be cleared under item 68 on 
payment of d uty at JO per cent ad valorem. It was 
pointed out by Audit (June 1984) that even accord­
ing to assesse~'s own technical-cum-commercia l write 
up on the product. the fr~ezer drier would meri t classi­
fica tion under tariff item 29A attracting duty at 80 per 
cent ad valorem.. Failure to initiate action in 1980 
for rectification of misclassificat ion not only resulted 
in the demand of R s. 1,44,864 being barred by Umi · 
tation of time but also resulted in further ~hurt levy 
of d uty amounting to Rs. 6 1 ,938 on the clearances 
made in March 1983. 

On the mistake being pointed out in audit (June 
1984) the department stated (July 1984) that the 
freezer drier was classiJfod under tariff item 68 on 
the basis of the description given by the assessee in 
the classification list and on the basis of the practice 
obtaining in certain other CoUectoratcs. In December 
1984, however, the department stated that after con­
sultation with a leading advanced technical education 
institution, it had initiated proceedings to reclassify 
the freezer drier under tariff item 29A. 

The Ministry of Finance confirmed the facts as 
substantially correct (February 1986) . 

(iii) Bolts, nuts and screws 

Bolts and nuts , threaJ t:d or tapped, and screws, or 
base metal or alloys thereof, in or in relat ion to the 
manfufacture of which any process is ordfo:i.rily carried 
on with the aid of power are dutiable at 15 per cent 
ad valorem under t raiff item 52. Government of Ind ia 
in i ts revision order of October 1982 decided that so 
long as bolts and nuts were predominantly meant for 

fastening purposes and did not posses any other func­
tional utility, they were liable to duty under tariff 
item 52 even if they were specially designed. 

(a) An assessee engaged in the manufacture of 
textile machinery, machine tools, alloy steels and ca:o:t­
ing etc .. was also manufact'uring threaded bolts, nuts 
and studs required as components for the textile ma­
chinery. Duty liabliliy on these bolts, nuts and studs 
under tariff item 52 was discharged by the assessee 
before they were subjected to the process of tempering, 
grinding, polishing and blacadising. These goods after 
undergoiryg all these processes were cl assified under 
tariff item 68 as parts/components of textile machinery 
and cleared free of duty for cap tive consumption 
under a notification dated 30 April 1975. 

As these goods retained the characteristics and 
functions of bolts, nuts :ind studs even after under­
going the process of tempering, grinding, polishing and 
blacadising, the finished bolts, nuts and studs (after 
undergoing all the aforesaid processes) should have 
been classified under tariff item 52 and assessed to 
duty at that stage. The incorrect assessment at tbe 
earlier stage and their incorrect classification at the 
finished stage resulted in short levy of duty of 
Rs . 71,992 during the period from April 1982 to 
February 1984. 

On the mistake being pointed uut in audit (Feb­
ruary /April 1984) , the department issued a show 
cause notice in May 1934. F urther proceedings were 
dropped by t he jurisdictional A ssistant C ollector 
through bis order of July 1984 on the ground that 
a new product meriting classification under tariff 
item 68 emerged after the bolts, nuts and studs 
were subjected to the aforesaid processes. 

The decision of the department is not, however, 
correct since the goods remained as bolts, nuts and 
studs even after undergoing the processes mentioned. 
F urther, as clarified by the Board in March 1981 
in the case of boJts, nuts and screws used in the 
manufacture of motor vehicles all bolts, nuts and 
screws should be assessed to duty only under tariff 
item 52 irrespective of t heir end use. 

When this was brought to his notice, the Collector 
agreed with the A!udit i.n respect of 7 items ( out of 
10 ) and filed an appeal on 4 February 1985 . The 
underassessment in respect of these 7 items during 
the period April 1982 to January 1985 is estimated 
at Rs. 41 ,329. 

The Ministry of F inance stated (October 1985) 
that the Appellate Collector bad set aside the orders 
of the A ssistant Collector of Central Excise and the 

' 
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Collector concerned was being asked to realise the 
amount of duty from the party. 

(b) A Public Sect~r Company manufactured 'bolts' 
and 'nuts' and got them classified under tariff i t~m 

68 instead of 52. Failure to classify the goods cor­
rectly re3Ulted in an underassessment of Rs. Sl,701 
on clearances made during the p~riod from August 
1980 to June 1983. 

On the mistake being pointed out in audit (August 
1983), the department admitted (April 1985) the 
objection and issued a show cause-cum demand not!ce 
to the assesse~ . 

While confirming the facts the Ministry of Finance 
have stated (October 1985) that an amount of 
Rs. 81,707 had since been recovered from the party. 

( c) Another Public Sector Undertaking manufac­
tured inter a/in, 'handle ba~· eye bolts' and classified 
these wrongly under tariff item 68 and availed exemp­
tion under a notification issued in February 1982. 
superseded by notification issued in November 198'.Z 
Failure to classfy the goods correctly under tariff 
Failure to classify the goods correctly under tar iff 
item 52 resulted in duty not being levied by 
Rs. 71,820 on clearances made during tile period 
from 28 June 1982 to 7 October 1982. 

On the mistake being pointed out in audit (Decem­
ber 1983), the department contended (May 1985) 
thal it had detected the point earlier than Audit and 
had ra1sed timely demand to safeguard ;evenue. The 
show cause notice in this case demanding an amount 
of Rs. 1.19 lakbs on clearances made during 22 fone 
1982 to 31 March 1984 was, however, issued on 18 
May 1984. A show cause notke was stated to bave 
been issued by the department on 27 October 1980 
which . classified handle bar eye bolts correctly but 
that show cause notice was issued to another manu­
facturer company which was taken over by the asscssee 
company. No separate notice on such clearances made 
by the assessee company was issued till Audit pointe.d 
out the mistake and demand was allowed to become 
time barred. Report on adjudication of demand 
raised in May 1984 was awaited (June 1985). 

The Ministry of Finance stated (November 1985) 
that the concerned Collector had been asked to finafoe 
the case expeditiously. 

(d) A manufacturer of 'studs' classified the products 
as unspecified motor vehicle parts falling under tariff 
item 68. They are permanently screwed in to one 
piece of the engine cylinder to which head of engine 
is then screwed with a nut. The assessee had des­
l'ribed these as studs and sold these in market also as 

studs and, therefore, these studs deserved classification 
under tariff item 52 only. The misclassification resul· 
led in short levy of duty of Rs. 46,818 on clearances 
made during the period from January 1982 to Decem­
ber 1982. 

On the mistake being pointed out in audit (Feb­
ruary 1983), the department stated (July 1984) that 
although these studs incidentally acted as fasteners, 
they were available in motor vehicle parts shops only 
and not in hardware shops. The department's reply 
goes counter to the view of the Government of India 
in its Orders referred to above. However, the depart­
;:.:nt also issued a demand for Rs. 22,058 for the· 
period from November 1982 to April 1983. 

The Ministry of Finance stated (January 1986) that 
the engine studs in question were primarily used for 
holding the engine to preserve it from shocks and 
damage and its use in fastening the system was unly 
incidental. The Ministry's reply is not acceptable 
since the studs can be used only for fastening purposes 
ano as such fastening can not be considered as inci­
dental. 

(e) An assessee manufactured various types of .nuts 
and bolts viz. propeller shaft front teeth with nut and 
front teeth with collar nut, main shaft nut, main drive 
gear nut, etc. and classified thell'.l under tariff ite m 68 
and cleared them on payment of duty at 10 per cent 
ad valorem. As these products were screws and nuts 

. anti predominantly meant for fastening purpose only, 
they were correctly classifiable under tariff item ~2. 
The misclassification of such goods has resulted in 
short levy of duty of Rs. 38,609 on clearances made 
during the period from April 1983 to March 1984. 

On the mistake being pointed out in audit (Sep­
tember 1984) , the department stated (March I 985) 
that these products were being marketed as specific 
automobile parts having trade name under recogni­
tion in commercial parlance and were having func­
tional utility only as motor vehicle parts and fastening 
was only incidental. However, the department's reply 
goes counter to the aforesaid Government of Ind!a 
orders. 

The Ministry of Finance rei terated (January 1986) 
the stand taken by the department. The same is 
however, not acceptable in view of the orders-in­
review issued by_ the Government of India . 

2.38 Miscellaneous manufactured articles 

(i) Corrugated boards 

Central Board of Excise and CuslOms clari fied in 
August 1980 and December 1981 that the printed 
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corrugated boards were classifiable under tariff item 
68 if pr inting had relevance to specifi..: •;onsumer. An 
Appellate Collector in ordc-r in appeal dated 18 April 
1978 also held that the printed boards if cut/slitted/ 
creased, became cartons should be chaxged to duty as 
car tons though supplied in collapsed condition for 
reasons of easy transport. 

As p er a notificat ion issued on 19 June 1980, clea· 
ranee of goods falling under tariff item 68 upto a value 
of Rs. 30 lakhs during a finanical year was exempt 
from the whole of duty provided that the value of 
clearances during the preceding financial year had not 
exceeded Rs. 30 lakbs. 

A u!lit cleared corrugated board cartons to a 
customer classifying these under tariff item 68 upto 
the value of R s. 29,18,316 and Rs. 29,63,856 during 
th~ years 1980-81 and 198 1-82 respectively availing 
exemption under the aforesaid notiUcation. There­
after clea rances to the same customer were_ made treat­
ing the goods as printed corrugated boards and classi­
fying them under tariff item 17 paper and paper board 
and availing exemption under another notification 
dated 2.+ April 1971- The value of such clearances 
amounted to R s. 15,95,235 duirng the year 1980-8 1 
(the details for the year 1981-82 were not maintained) . 

1L was pointed out in audit that the goods cleared 
as printed corrugalcd boards were rightly classifiable 
under tariff item 68 instead Qf under tariff item 17 as 
per the aforesaid clarification as the printing and size 
was speefic conforming to the size of other compo· 
nents supplied in accordance with the specifications 
received from the party. These were used by t!1e 
buyer as ca rtons without doing further manufacturing 
process. As such so called printed corrugated boards 
were nothing but printed cartons supplied in collapsed 
condition alongwith components. Misclassification of 
the producl resulted in -irregular grant of exemption 
of duty of Rs. 3.58,19-3 during the years 1980-81 and 
1981-82. 

On the omission being pointed out in audit (Decem­
ber 198-2), the department did not accept the objecfon 
and stated (June 1985) that the manufacture of cor­
rugated boards of particular sizes and subjecting them 
to colour. printing would not transform the identity 
of the corrugated boards in such a manner as to 
take them out of the p urview of the tariff item 17. 
The reply of the department is not acceptable in audit 
for the reasons explained above. 

. The Minist ry of Finance stated (January 1986) that 
the unit was manufacturing corrugated boards as well 
as corruga ted board cartons. The Minist ry added that 
print ing in blue colour o r in va rious other colours on 

the corrugated boards in questi~n did not amount to 
printing a' design having relevance to specific consumer 
of a product conta ined in cartons s9 as to re11der such 
boards classifiable under tariff it~m 68. 

However, the fact remains that the printing was 
. done in d ifferent colours specifically at the request of 
the same customer for their use in packing of dyed 
yarn etc. which has also been confirmed by the Minis­
try. It goes to establish the relevance of printing to 
the specific. 

(ii) Lead 

According to explanation lI below the tariff item 
27A , 'wastes a nd scraps of lead ' means wastes and 
scraps of lead fit only for manufacture of chemicals, 
but does no t include slag, ash and o ther resid ues. 
Scrap lead res idue does not therefore fall under tariff 
item 27 A(2) but is classifiable as 'all other goods no t 
elsewhere' specified under tariff item 68 since no other 
items from 1 to 67 of Central Excise Tariff cover the 
product. 

A manufacturer of paints and varnishes ( tariff 
item 14) also manufactured 'scrap lead residue No. 
5', and got it classified as 'wastes and scraps of lead' 
under tariff item 27 A(2). He was allowed to clear 
i t without payment of duty by availing exemption as 
per a noti.fica ti on issued in M arch 1981. The exemp­
tion a llowed was irregular since the product, accord­
ing to E xpla nation IL as aforesa id, was classifiable 
under tariff item 68 but was classified under sub item 
2 of item No. 27 A. Fa ilure to classify the goods 
correctly resulted in duty amounting to R~. 2.42 lakhs 
not being levied on clearances during October l981 
to May 1983. 

On the mistake being po inted out in audit (Sep­
tember 1983), the department intimated (July 
1984) that it liad is.med ( -ovcmber 1983) a show 
cause notice demanding Rs. 3 lakhs for the said 
p.!riod. Subsequent enquiry (June 1985) revealed. 
that the duty was b~ing paid on the product under 
tariff item 68 with effect from December 1983 
However, no demand in respect of the duty amounting 
to R s. 17,066 not realised on clearances during June 
J 983 to November 1983 has been raised so far. 

Adjudication of de:11and raised in November 1983 
is a~vaitcd (D ec.ember 1985). 

The Minlstry of Finance stated (January 1986) 
that the mistake was detected by the department in 
J\pri l 1983 before the visit of Audit. T he Minis try 
added that another show cause notice for R<i. 17,066 
had also been issuer! . The fact, howeYer, rema ins that 
no action was tak~n by the department to raise 
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the demand till the m istake was pointed out by 

Audit. 

(iii) Trunk tin1c indicator 

Time recording machines are office machines and 
are classifiable under tarill item 33D if they are used 
in offices, shops, workshops, etc. for transmission 

and reception of messages etc. 

A licensee manufacturing telephone equipment 
also manufactured equipment known as "Trunk tim~ 
indica tor" and cleared it on payment of duty at 
a lower rate under tariff item 68. A s the equip­
ments were meant for accurately timing and dis­
playing the duration of trunk calls in 1 eleph_one 
Exchanges and were actually t ime recording machines 
used in an office for transmission and recep tion 
oi messages they are correctly classifiable under 
tariff item 33D instead of under tariff item 68. 1 he 
incorrect classification result ed in short payment of 
duty to the extent or R:>. 2,19,257 on 9152 trunk 
time indicators cleared during the period from 
1977-78 to 1980-81. 

On the mistake being pointed out in audit (May 
1981) , the department agreed that the goods were 
classifiable under tariff item 33D (March 1985) and 
intimated that the d ifferential duty was being worked 
out. Particulars of demand raised were awaited 
(June 1985). 

The Minist ry of Finance stated (December 1985) 
that a demand for Rs. 5.62 lakhs for the period from 
1977-78 to 1984-85 had been issued to the unit. 

(iv) Ion exchange resin 

Copolymer beads were clas-;ifiable under tariff 
item 15A(l) (ii) and ion exchange resin produced 
out of copolymer beads classifiable under tariff item 
68 provided the resin was without resinous charac ter. 

A manufacturer producing copolymer beads and 
using them for c~tive consumption in manufacture 
of ion exchange resin was made to pay duty on the 
resin under tar ifI item 15A(l) ( ii) from 18 June 
1977 after allowing set off of duty paid on 
copolymer beads and from 16 June 1978, duty was 
levied on ion exchange resin only without levying 
duty on copolymer beads. O n appeal by the 
assessee against clas)ification of the fi nal product 
under tariff item l 5A. the Appella te Collector 
orderer! (July 1979) that it was classifiable under 
tariff item 68. Goverriment of India, in o:·der-in­
review held (May 1982) that " ion exchange" resins 
without resinous character were classifiable under 
tariff item 68. The department thereupon granted 

(March 1983) refund of duty paid on the resin und1::r 
tariff item 15A during the period from 16 June 1978 
to 17 August 1979 which amounted to R s. 4.94 
lakhs; but coul.d nl)t realise duty amounting to 
Rs. 1.98 lakhs -::>n the beads, as the demand (Feb­
ruary 1983) was hit by limitation of time and bad 
therefore to b~ withdrawn. 

On the mist~ke being pointed out 'in audit (May 
1980 and M arch 1985), the department stated (May 
1985) that the loss oi revenl!e occurred due to 
misclassificat ion of the final product a nd that if 
duty was levied on the intermediary product it could 
have been taken credit for payment of duty on the 
final p roduct under Rule 56A. 

T he reply is not correct; set 
was not availabli! in this case 
under tariff item 15A whereas 
falls under tariff item 6S. 

off under Rule 56A 
because beads fall 

ion exchange resin 

T he Ministry of Finance admitt ed the objection 
(February 1986). 

(v) R olling bearings 

Rolling bearings, that is to say, ball o r roller 
bearings, all s~rts ar~ classifiable under taritl item 
49. As per a tariff advice issued on 6 February 
1981 , bearings for textil~ machine(y with extended 
shaft would fall under tariff i tem 49. Even in 
Board's letter dated 9 November 1982, issued as a 
result of review, it was not considered necessary by 
the Board to rev~se the · instructions contained in its 
aforesaid tariff advice dated 6 F ebrua ry 198 1. 

A manufacturer of motor vehicle parts viz. pro­
peller shafts and parts thereof (tariff item 68) clear­
ed them on payment of duty . One of the parts of 
propeller shafts, termed as "U niversal Joint Kit", 
was made out of forgings by machining their edges 
and covering those machined u:lges with "Needle 
Rollers and Bearings · C ups" . What exactly being 
used is the bask soiid forgings which are cross-shap­
ed needles and steel cups. These needles are given 
the name of " needle roller:;" because the steel cup 
which is fitted on them can roll. Likewise, the steel 
cups are given their namt- as bear ings cups as these 
cups also provide movement effect. These types of 
parts are also known in the trade " Universal Joint 
Cross''. 1 n view of the Board's views referred to 
above these "Universal Joint C;oss" are classifiable 
under tar iff item 49 "Rolling Bearings" and not 
under tariff ite.m 68. This resulted in short levy 
of duty of R s. 89,568 (approximately) for one month 
alone . 

• 

-

----
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The mistake was pointed out in audit in February 
1985. 

The paragraph was sent to the Ministry of F inance 
in August 1985, their reply is awaited (January 
1986). 

(vi) Blown grade bitumen and asphalt 

A manufacturer of "cable compounds" of different 
grades and other product<;, used birumen as a raw 
material by a process of he<1ting/ passing air etc. Raw 
bitumen was converted into d ifferent product with 
different sof tening/penetrating points. Such pro­
ducts were distinctly known in the market and as 
such dutiable. Th~ cla ssification list filed by the 
assessee in 1979 showed. these goods, as exempt 
from duty under ta riff item 68 and this was also 
approved by the d.:!partment. No classification li~t 
was fi led thereafter. T here is, however, no notifica­
t ion exempting these goods from payment of duty. 

The issue of blown grade bitumen/asph alt was 
discussed in a tripartite meeting with Law Ministry 
a nd the Department of R evenue. The representa­
tive of Chief Chemist agreed that an elaborate rr.anu­
facturing procesc; was involved in converting stra ight 
grade bitumen/asphalt into l'lown gra-de bitumen/ 
asphalt and the latter was entirely different prodtrct 
technically a nd commerc ially with distinctly separ3te 
characteristics and uses. But on the classification, 
it was agreed that both th0 products would fall under 
ta ri ff item 11 ( 4) , since both were known as bi tumen/ 
asphalt and the ~]own grade could not be excluded 
from tariff item 1 1 ( 4) on the ground that it was 
not produced d irectly from petroleum or shale, but 
only from straight grade. 

On the basis of the discussions mentioned above 
the products manufactured by the assessce were 
classifiable under tarff item 11( 4) and not under 
tari ffi tem 68. Further, a s bit umen/asphalt has not 
been specified under Rule 56A of the Central Ex­
cise Rules, 1944, the question of set off of duty paid 
on the raw mater ia l also did not arise. Jn view of 
the Ch ief C hemist's opinion, tr.e converted products 
of bitumen, are l!ntirely different prod ucts techni­
cally and commercially with distinctly ~parate 
characteris tics ;i r.d uses, and therefore duty is levi­
able under tariff ite m 11 (4) . T he omission to levy 
duty resulted in \luty not being levied to the extent 
of Rs. 2.63 lakh c; on clearances during the period 
from April 1982 to Ma rch 1983. 

The mistake wns pointed 0ut in audit in April 
1985. 

T he Mii1istrv of Finance d id not ,1ccept the objec­
tion and stated (January 1986) thnt the Board had 

clarified on 16 J uly I 982, that 'blown graJ e bitumen' 
would continue to be classified under tariff item 11 
and would not be lia.blc to ~uty again if produced 
from duty paid bitumen. 

T he Ministry's reply is, however, silent on the 
point that the bitumen/asphalt being not notified 
under Rule 56A of the Central Excise Rules, 1944, 
the question of set off of duty p:iid on the raw 
materia l also did not arise. 

SHORT LEVY DUE TO JNCORRRCT GRANT OF 
'EXEMPTION 

2.39 Petroleum products and related materials 

(i) Electricity 

As per a notification issued on 27 April 1978, elec­
trici ty (falling under ta riff item 1 l E ) was exempted 
from whole of duty if it was supplied at rates fixed 
by State E lectricity Board or S tat~ E lectricity D epart­
ment for agricultural purpo3c~ and it is certifi ed to 
the satisfaddon of the Assistant Collector by the 
Board, dep:artment or assessee that elecitricity has 
been supplied for agricultural p11rpos1::s. 

An E lectricity Board claimed and was allowed 
exemption from payment of duty on 324 .24 crore1: 
units of electricity supplied for agricultural purposes 
during the yea rs 198 1-82 and 1982-83. A cross 
checking wi\h the figures in his final accounts relating 
to these years, however, revealed that only 250.41 
crorcs units of electricity had been supplied for agri­
cultural purposes. The allowance of excess cxen::ption 
resulted in short realisation of duty amountinJ? to 
Rs. 1.47 crores on 73.83 crore units. 

On the mistake being pointed out in audit (between 
February 1983 and April 1985), the dep art ment raised 
(April and July 1984) demand for R s. 1.42 crores 
and realised the amount in July and September 1984. 
R eport on action taken for the recovery . of remaining 
amount of R s. 5.40 lakhs was awaited (March 1985). 

The Ministry of F inance confirmed the facts (Sep­
tember 19-85). 

(ii) Furnace oil 

As per a notification issued on 30 October 1974, 
fu rna'Ce oil was exempted from duty, 1f the same W a !> 

used as a feed s tock in the manufacture of fertil isers 
under certa in conditions. By another notification 
dated 10 June 1976. the furnace oil used otherwise 
than as a feed stock in the manufacture of fertilizers 
att racted duty at the rate of R s. 61.05 per Kilolitre. 
Both these notifications were replaced by a consoJi­
dated notificat ion issued on 1 March 1984. 
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An oil installation was permitted to clear furnace 
oil without payment o[ duty lo a fertiliser factory 
where coal was used as a feed stock. Tbe furnace oil 
was used as fuel for generating steam. Since t he 

furnance oil was not used as a feed stock in the manu­
facture of fert ilisers, non-levy of duty amoµnting to 
Rs. 12. 78 lakhs on clearances during the pe.riod from 
December 1983 to November 19~4 was brought to 
the notice of the department by Audit in August 1984. 

In reply the department stated that the Assistant 
Collector in-charge of the fertiliser unit at destination 
allowed the exemption under notification dated 30 
October 1974. The Assistant Collector at destina­
tion held that the furnace oil was used for generation 
of steam, as feed stock on the basis of the orders in 
revision by the Board of 22 February 1982 wherein 
it was held that fu rnace oi l used for generating steam 
was treated as a feed stock 

But the notification dated 30 October 1974 clearly 
stipulates that the exemption is appl icable to furnace 
oil which i used as a feed stock in the manufactun.: 
of fertilisers. The term feed stock has been defined in 
T.S .T. 4639-1968, i.e., glossary of petroleum terms as 
the "primary material int roduced into a plant for pro­
cessing". Since the fertiUser factory is a coal based 
project, where the coal is used as primary raw material, 
the not ification exempting the furnace oil from the 
payment of duty is not applicable. Further , the 
revision orders cf the Board dated 22 Februar • 1982 
is not applicable in th is case, as the orders were given 
to a fertiliser factory, where furnace oil was used as 
feed stock for manufacture of fertilisers and a part 
of the furnace oil was used for generation of steam. 

The paragraph was sent to the Ministry of F inance 
in July 1985; their reply is awaited (January 1986). 

(iii)° Wash oil 

Under sub-rule (2) of Rule 140 of the Central 
E xcise Rules, 1944, Government may, in the public 
interest, declare any premises to be a refinery in 
rel atio~ to goods processed or manufactured in such 
premises. 

As per a notification issued on 21 December 1967, 
excisable goods falling under tariff items 6 to 1 ~A 
produced in such refinery and consumed in ternally for 
the ma nufacture of other goods were fully exempted 
from duty. 

A manufacturer mainly engaged in the generation 
of 'electricity' (tariff item 1 t E) was also produc ing 
' Vash oil' (classi fiable under tariff item 9) which lie 
consumed captively i.n the manufacture of other goods. 
The Central Government by an order, issued in March 
197 l declared h is premises as 'refinery' in relation to 

excisable goods falling under ' tariff item 6' only. The 
depart ment allowed exemption from duty on "Wash 
oil", c\'en though it was classifiable nndc r ta riff item 
9. The irregularity resul ted in duty amounting to 
Rs. 5.71 lakbs not being realisecI on clearances of 
wash oil during the period from March 1975 to May 
1985. 

The mistake was first pointed out in audit in D ecem­
ber 198 1. The department, while not admitting the 
objection, cont~oded (February 1983) that the licensee 
was declared as a refinery under sub-rule (2) of Rule 
f40 of the Central Excise Rules, 1944. and was en­
tit led to exemption under the aforementioned notifica­
tion on products falling under tariff items 6 to 11 A. 

The Ministry of Finance stated (January 1986) 
that the matter was examined by the Government who 
were of the view that once the premises had been 
declared as refinery in respect of any of the tariff -
items 6 to 11 A, it shall get the benefit in respect of all 
these items. Audit is, however, of the view that as 
the premises was declared as refinery in respect of 
la riff item 6 only, it cannot be treated as refinery m 
respect of other items. The Ministry may seek tr.e 
opinion of the Law Ministry. 

Incidentally, non-levy of duty of Rs. 4.40 lakhs 
on clearance of wash oil during March 1975 to March 
1981 by the same manufacturer and which is inclu­
ded in the aforesaid amount of Rs. 5.71 Iakhs was 
reported I n paragraph 2.34 (iii) of Audit Report 
1982-83. Tn reply the Ministry had 5tated (Decem­
ber 1983) that tbe matter was being examined. The 
final reply of the Ministry is awaited (January 1986). 

(iv) Industrial fuel oil 

As per a notification issned on 16 D ecember 1977, 
petroleum products produc~d in refineries and utilised 
as fuel within the same premises for the production 
or manufacture of finished petrole1jm products were 
exempted from duty. The notification did not cowr 
petroleum products used for generation of electrici ty. 
As per a clarification issued by the Central Board of 
Excise and Customs on 6 J uly 1983 , the exemption 
contained in notification dated 16 Decembec 1977 
would not be availabfe to that quantity of petroleum 
products which was used in the gene.ration of elec­
tricity, which, in turn was not used in the mnnufo clure 
of petroleum products. 

A Public Sector oil company manufactured 'indus­
trial fuel oil' (tariff item 10) and utiliScd it as fu el for 
generation of electricity. A part of the e lectricity 
generated was used in mechanical workshop, chemical 
laboratory, ad ministrative buildin!!. etc . H »WP"er, no 
duty was levied on th~ indu tr ial fuel oil used in the 
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generation of such electricity. This resulted in duty 
amo unt ing to Rs. 68 ,000 not being levied on 
clea rances made duri n_g the period fro m Apri l 1983 
to March 1984. 

T he mistake was pointed out in audit m J uly 
1984. 

T he M in istry of Finance did not admit the 
object ion and staled (January 1986) t hat according to 
CEGAT decisions dated 17 January L983 and 14 Sep­
tember 1983, the exem ption provided under the noti­
fication dated 16 December 1977 for petroleu..n pro­
ducts ttsed as fuel in mechanical worksho p, chemical 
laboratory, and ad ministrative build ings etc. "of a re­
finery was admissible. T he Ministry's reply is not 
correct. None of the CEGAT decisions is relevant in 
the present case. The CEGAT decision dated 17 Jan­
uary 1983 referred to exem ption available on electri­
city falJjng under tariff item 11 E whereas its econd 
decision held that on petroleum products falli ng under 
tariff item 6 to l lA which w~re used in the produc­
tion of steam or electricity for furth er use in the manu­
facture of finished petroleum products exemption 
available was admissible under notifica tion dated 16 
December 1977. But in the present case, electricity 
generated by the assessee company was not used in the 
manufacture of pt(troleum products fa lling under tariff 
item 6 to llA. 

2.40 Ynrn, fabrics and rubber 

(i) PartiaJly oriented yarn 

P artia lly oriented yarn (POY) is a man-made fila·· 
ment yarn. It is partially or iented in the sense that 
the molecules have no t been fully orien ted. lt 
has all the characteristics of a synthetic polyester fi la­
ment yarn. The product is man-made, it is in fi la­
ment form and base flat. It iias all the characteris­
tics of fully oriented yarn except that the orientation 
of molecules along the length is i ncomplete. As per 
the decision of Government circulated on 24 Septem­
ber 1980 the POY Is classifiable under tariff item 
18 H and assessable to d uty (both c.:ountervail ing nnd 
Central excise) at final denie_rage sttige. 

The dimensional proxim ity of POY to the fi nished 
polyester yarn is not in dispute. There is a predeter­
mined fixed draw ratio with regard to POY. In other 
words, POY of a particular denier can be drawn irno 
tC'Xtured yarn or fully oriented yarn of a particular 
denie r. The POY is invoiced as fi lament ya'rn but 
it cannot be used as yarn, as it is normally recruired 
for draw texturisatlon . 

S / 12 C&AG/ 85- 15 

A manufacturer submitted a classification list in 
March 1982 for manufacture of "POY" of 1261 1401 
154 deniers. While approving the classificat ion list 
the department allowed provisional assessment or 
"POY" polyester yarn on its own denierage as final 
denierage was not ascertainable. However, to ensure 
realisation of correct amount of d uty leviable at the 
fi nal stage when the POY became a marketable com­
modity the manufacturer was directed to execute ne­
cessary bonds. During the period from A pril 1982 to 
September 1982, the manufa~tu rcr cleared 273854.984 
kilograms of POY on payment of d uty at R s. 61 .25 
per kilogram provisionally whereas on the final denier 
stage duty was to be discharged at Rs. 78.75 per kilo­
gram. Since the draw ratio was predetermined, pro­
visional assessments should either not have been r0w 
sorted to or these should have been fin alised within 
the stipulated time if it was unavoidable. 

The Public Accounts Committee (5th Lok Sabha) 
in para 1.231 of their 44th Report ha-d observed that 
provisional assessments carry a state of suspense with 
them and are likely lo e!Iect the budgetary forecast. 
T he Committee suggested tha t rrovisional assessments 
should tfo reduced to the absolute minimum particu­
arly after the introduction of Self-Removal Procedure 
under which approval of classilicatio'1 lists and prices 
is a precondition for clearance of goods. The Central 
Board of Excise and Customs issued instructions in 
March 1976 to the effect that p1ovisional assessments 
both on account of classification list and valuation 
should be final ised within a period of three months 
and in any case not later than six months. These 
orders were reiterated in subsequent instructions issued 
in October 1980. 

Resort to provisional assessment was not proper in 
view of Government's orders dated 24 September 
1980 and delay in finalisation of such assessment has 
resulted in unintended benefit to the manufacturer 
amounting to Rs. 47.92 lak hs (approximately) during 
the period fro m April 1982 to September 1982 alone. 

On the delay being pointed out in audit (October 
1982) , the departriient stated (December 1984) that 
action with regard to levy of duty on POY was be­
ing taken. R esul t of action taken and recovery par­
ticulars were awaited (August 1985) . 

The pai:agraph was sent to the M inistry of Finance 
in September 1985; their reply is awaited ( January 
1986) . 

(ii) Cotton yam 

As per a notillcation issue<l on 18 June 1977, as 
amended, duty on 'cotton yarn' [falling under tariff 
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item 18A (i) ] was chargeable at concessional rates 
on the basis of its weight before sizing. Cotton yarns 
[falling under tariff item 18A (ii)] not being covered 
by the aforementioned notifi~ation are, . . tberefore, 
assessable to duty on their weight after s1zmg. 

As per notification of 20 February 1982 issu ed 
amending Rules 9 and 49 of the Cent~al Excise ~ules, 
1944, the collection of duty of excise on excisable 
goods produced and consumed as such or afte_r sub­
jecting to any process or processes for the ~.inutacture 
of any other commodities has been legalised. 

'Sizing' is a process of manufactun: in relation to 
the manufacture of goods fa lling under tariff , item 
18A, as per Sectio'n 2(f) (iv) of the Central Excises 
and Salt Act, 1944, and as such duty on cotton yarn 
[falling under tariff item 18A( ii) ] shall be leviable. 

(a) A cotton mill manufacturing inter alia, ·cotton 
yarn' [falling under tariff item 18A(ii) ] was allowed 
to clear the product by paying duty on its pre-sized 
weioht even though modality of levy of such yarn was 
neither covered under the aforesaid notification nor 
tn any other notification. This resulted in duty being 
levied short by Rs. 1.68 lakhs on clearances made 
during the period from September 1980 to Septem­
ber 1981. 

On the mistake being pointed out in audit (Octo­
ber 1982), the department, while not admitting the 
objection contended (July 1933) that the Delhi High 
Court in the case of M Js. J . K. Spinning and Weaving 
Mills Vs. Union of India had already given a speCi­
fic ju dgement that the sizing was relevant to weaving 
and not to spinning. 

In view of the position already explained above 
the reference to the H igh Court judgement quoted in 
the department's reply is not relevant. 

Subsequent enquiry (May 1985) , however, revea­
led that fourteen show cause notices had been issued 
during F ebruary 1984 to February 1985, demanding 
duty of Rs. 6.45 lak:hs covering the period from 15 
March 1979 to 31 December 1984 . All the £how 
cause notices were pending adjudic~tion (June 1985). 

The Ministry of F inance stated (January 1986) that 
demands were raised for levy of excise duty on the 
sized weight of the yarn . Against such demands, th~ 
assessee had filed writ petitions which were pending 
in the Supreme Court . The Ministry further added 
that the concerned Collector was being asked to fina­
lise the cases expeditiously if there was no injunction 
from the Court. 

(b) A manufacturer of 'Cellulosic spun yarn' 
[tariff item 18 III (ii) ] w<1.s irregularly . allowc~ to 
clear it on payment of duty on its presized weight, 
even though the exemption under the said notification 
was not applicable. This resulted in duty being levied 
short by Rs. 13,940 on clearances of 7435 kilogra~s 
of yarn in July 1982 alone (weight of sizing maten al 
taken at 25 per cent of the weight of yarn). 

• 
On the irregularity being pointed out in audit (Oc­

tober 1982), the department took the weight of sizmg 
material at 8 per cent, and a show cause-cum-demand 
notice of Rs. 1,334 was issued to the assessee in 
J une 1983. Subsequent enquiry (December 1984) 
revealed that the department raised (June 1983) de­
mand of Rs. 55,192 on clearance~ made during the 
period from February 1983 to May 1983. Also de­
mand for short levy of duty amounting to Rs. 1.25 
lak:hs for the period from J une 1983 to Julv 1984 wa~ 

raised by the department in the monthly returns of 
the assessee. Adjudication of total demands for 
Rs. 1. 81 lakhs is awaited (December 1985) . 

--

The Ministry of Finance stated (December 1985) 
tha t the assessee had filed in the Supreme Court writ 
petitions against the demands ra ised. The Ministry 
added that the concerned Collector was being asked 
to finalise the case expeditiously if there was no in­
junction from the Court. 

(iii) Fabrics 

A manufactu rer of fabri:::s was granted exemption 
from payment of duty amountinl?: to Rs. 1,08,104 dur­
ing December 1980 to May 1981 on fabrics even 
though there was no notification granting exemption. 

On the irregular grant of exemption being pointed 
out (Sep tember 1981) in audit, the department re­
covered (May 1983 ) the amount by adjustment 
against the refund claim of. the manufacturer. The 
manufacturer, however, fi led (Tune 1984) an appeal 
with the Tribunal against the depar tment. Decision in 
the case was awaited (April 1985) . 

The Ministry of Finance stated (November 1985) 
that the Appellate Collector had confirmed the order 
demanding the duty from the unit except in respect of 
two show cause notices which were held to be time 
barred. 

(iv) Synthetic rubber 

A notification of March 1979 a<; amended in Feb­
ruary 1982 allowed set off of dutv paia on synthetic 
rubber, carbon black and rubber processing chemical 
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(falling under tariff item 16AA, 64 and 65 .respecti­
vely) and permitted to be brought into a factory for 
use in the manufacture of tyres (falling under taritl 
item 16) subject to the procedure in Rul~ 56A being 
followed. 

An assessee manufacturmg tyres (fallmg unaer 
taritl item 16) in a factory (say 'A') was getting mas­
ticated rubber in sheet form ( classitiabie under tariff 
lbA) nom h is two other factories one ~ituated in t11e 

same Collectorate (say 'B') and another fact~ry situa­
ted in a different. Collectora~e (say 'C") and using it 
in -the manufacture .of tyr~s. As the masticated rub­
ber manufacLUred in factories 'B ' and ·c' was totally 
exempt from duty (under a notilication of Apnl 
1968),, set off of duty on tariff item 68 inputs used 
therein as notifi.eq in a notification issued in June 1979 
was not available to the manufacturer. The tramfer 
of credits from factories 'B' and 'C' to factory 'A' was 
aiso not permissible. The claim of the assessee for 
set -off of duty on tariff item 68 inputs used initially in 
the manufacture of masticated rubber, which was used 
subsequently in the manufacture of tyres in other fac­
tories, was therefore, rejected by the department and 
the appeal to the Cpllector (AppeaisJ also failed. The 
Central Board of Excise and Customs, however, al­
lowed the appeal of the assessee in May 1981 on the 
ground that masticated rubber was only an interme­
diate product. Government took up the case for re­
view and issued a show cause notice tq the assessee 
on 21 December 1981 requiring him to show cause 
why his claim for set off should not be rejected. Th~ 
assessee then approached the Delhi High Court and 
obtained a stay order in April 1982 restraining the 
department from interfering with the set off proc~dure 
availed by the assessee. Accordingliy, the assessee 
was availing credit 911 account of duty paid on tariff 
item 68 inputs used in the manufacture of masticated 
rubber from June 1981 and utilising it towards pay­
ment of duty on tyres manufactured in factory 'A'. 

Partial exemption to tyres to the extent of duty. paid 
on certain other inputs going into their manufacture 
and falling under other tariff items like synthetic rub­
ber (tariff item 16AA), carbon black (tariff item 64) 
and rubber processing chemical; (tariff item 65) was 
notified on 28 February 1982 and the assessee 'A' was 
permitted by the jurisdiction~l Assistant Collector on 
10 May 1982 to avail set oCI under this notification, 
although the said inputs were used in the manufacture 
of masticated rubber in factories 'B' and 'C' . Accor­
dingly, the assessee started availing proforma credit 
in factory 'A' to the extent of duty paid on these in­
puts used in the manufacture of masticated rubb~r in 
factories 'B' and 'C' from May 1982 onwards. 

Since Government had already taken a stand (by 
issuing show cause notice in December J981) that th~ 
manufacturer was not entitled to set off of duty paid 
on inputs falling under taritI ile!Il 68, ~he gr~nt of 
permissi9n by the Assistant Collector to tbe assessee 
in May 1982 to avail set off of duty paid on other 
inputs (falling under tariff item 16AA, 64 and 65), 
especially when the High Cqurt stay order did not 
cover inputs falling und~r item other than tariff item, 
68 was irregular. On the irregulanty being pointed 
out in audit in June 198'.:S am.I again reiterated in 
September- 1984, the department accepted the objec­
tion and issued three show cause notices in April, Sep­
tember and November 1984 demanding a total amount 
of Rs. 29.38 lakhs covering the period from May 
1982 to October 1984 and the demands were also 
later confirmed by the juri:-dictional Assistant Collec­
tor. 

Out of the total amount of Rs. 29.38 iakhs, a sum 
of Rs. 3.30 lakhs had been realised-. Particulars of 
realisation of the balance amount were awaited (June 
1985). 

The Ministry of Finance stated (November 1985) 
that Rs. 3.30 lakhs out of the total amount of duty 
of Rs. 29.39 lakhs had beeu paid by the unit. They 
have added that the unit had filed an appeal which 
was pending decision before the Tribunal. 

2.4 1 Aluminium, iron and steel 

(i) Aluminium circles 

As per a notification issued on 1 March 1975, 
aluminium circles were exempted from. duty if they 
were manufactured from aluminium sheets 9n which 
appropriate amount of duty or countervailing duty 
has already been paid. 

(a) A manufacturer of aluminium circles produced 
them from aluminium sheets which he had first manu­
factured out of crude aluminium. On aluminium 
sheets, which were also excisable goods, no duty was 
realised, stilJ exemption as aforesaid w<i.s allowed on 
the aluminium circles. The irregular grant of exemp­
tion or alternatively the non-levy of duty on the sheets 
resulted in duty amounting to Rs. 14,25,961 not be­
ing realised on clearances made during the period 
from October 1982 to March 1985. 

On the mistake being pointed out in audit (Jan­
uary 1984), the department stated (March 1984) that 
no 9uty was payable on the aluminium sheets, as it 
was an intermediate stage for the manufacture of 
circles. 
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Rules 9 and 49 of Central Excise Rules, 1944, do 
not allow excisable goods w be cleared or deemed to 
be cleared without payment ot duty merely describing 
them as intermediate products. ~ven as per amend­
ment to the said two Rules with effect from 9 July 
1983, sheets cannot be cleared for manufacture into 
circles without payment of duty, since the circles were 
wholly exempted from duty. 

The case was reported to the Collector 111 April 
1985. 

(b) Another licensee man ufactured alum1111um cir­
cles having thickness of and above 0.56 millimetres 
but not above 2.00 millimetres, after fir$t manufac­
turing sheets from a luminium scrap procured from 
the market and duty paid aluminium ingots. ro duty 
was paid on t.hc a luminium sheets which were cap­
tively used for manufacture of circles though tbere 
was no val id exemption from duty for such sheets. 
T he aluminium circles were allowed to be cleared 
under exemption from d uty .mder the notification of 
1 March 1975. 

Tile irregular grant of exelllplion or a lternatively 
the non levy of duty on sheets resulted in duty 
amounting to R s. 2,44,175 not being realised on 
clearances made during April 19$3 to July 1984. 

On tbe mistake being pointed out in Octob r 1984, 
the department held that the exemption ajlowed to 
aluminium circles was as per Board's Tari.ff Advice of 
29 June 1981. However, the clarification issued by 
the Board cannot substitute a valid exemption notifi­
cation. 

I n reply to above cases the M inistry of I· mance sta­
ted (November 1985) that the -aluminium sheets 
arising in the. course of manufacture of aluminium 
circles bad been exempted from payment of d uty 
under a notifica tion dated 1 August 1984 and for the 
past period, it was proposed to invoke, action under 
Section llC of the Act. 

(ii) C. I. Castings 

Iron castings produced out of old iron o r steel scrap 
or scrap obtai ned from duty paid virgin metal was 
exempt from d uty unde r a notification issued in April 
1962. The Board in its clarification issued in 1 farch 
1984, held that the aforesaid exemption was no t avail­
able where 'Iron castings' was manufacturcc..I from old 
iron or steel s.craps in admixture with duty paid oil! 
iron where the use of duty paid pig iron as done 
purposely a nd not out of mere " technological neces­
sity''. No other notification under Rule 8(1) of the 

Central Excise R ules, 1944, covered the exemption of 
duty on such products. Rule 56A of the Central 
Excise Rules, ibid, did not allow any set off of duty 
on goods ( tariff item 25) rill 31 July 1983. 

A factory manufactured inter alia, 'C. I. Castings' 
(tariff item 25) u sing iron scraps in adrriixture with 
duty paid pig iron (62 to 87 per cent) and cleared 
them without payment of. d uly. Since iron casting 
was manufactured from old iron or steel scrap m 
admixture with duty paid pig iron t used . purposely 
and not for technological nece sity) , the exemption 
under the aforesaid notific.1tion was not admissible. 
The incorrect grant of ~xemption resulted in duty 
amounting to Rs. J 3.15 lakhs not being levied on 
'C. l. Castings' cleared during January J 979 to J uly 
1983. 

On the mistake being pointed out i,1 :rndit ( Decem-
ber 1984) , the department stated (Ju ly 1985) tha t - _._ 
it had issued (May 1985) a show cause-cum demand 
n otice for Rs. 13.15 lakhs for the aforesaid period. Jt, -) 
however, d id not adm it the objection and maintained 
that according to Board's clarification issucJ ffebrn-
ary 1982) in consultation with Mi1mtry of Law, bene-
fit of exemption was available to 'iron casting' (tariff 
item 25), since pig iron was used as a matter of tech­
nological necessity in as much as the exl!mption waf 
admissible in the light of Supreme Court judgement 
in 1976 (Union of I ndia v~. M/ s. Tat.-r Iron and 
Steel Co. Ltd.). 

The aforesaid judgement of the Supreme Court was 
in a different context. It dealt with cxemprion notifi­
cation on a different product ( :;teel ingot) under a 
different tariff item ( ers twhile tari!I item 26) and in 
any case could not be held to apply in the instant ......i.._ 

case ('iron castings' fall ing. under 1arili item 25). 1n 
view of the Board's clarification of March 1984 the '};-
department's stand which is detrimental to revenue 
cannot be accepted in audit. 

Adj11dication report of the J ema nd includ111~ other 
development , if any, was awaited ( August l 985). 

T he Ministry of Finance stated (January 1986) 
th at the party had filed a writ petition before the High 
Court and secured an injunctioa order. 

(iii) Iron castings 

Exemption from duty granted since 1 March 1964 
to iron castings manufactu red from old iron or steel 
scrap was rescinded on 1 August 1983. By another 
notification issued on the same day iron castings manu­
factured from scrap of iron only was exempted from 
duty. B y another notification issued on 1 farch 
1984 iron castings manufactured from s1.:rap of skel 
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also was ex.empted from duly. Thus d u.ring tbe per­
iod l A ugust 1983 to 29 Febructry 1984, no exemp­
tion was available to iron castings m anufactu red from 
an admixture of scrap 0( i rcn and scrap of steel. 

(a) A manufacturer of cleclric motor was aiso 
manufacturing in his foundry since 1973 iron castings 
from an ad ruixtLtre of scrap uf .run am! -,cr.ip of steel. 
It was noticed in audit (June 1984) th at these cast­
ings were continued to be cleared by him without pay­
ment of d uty even during the period l August 1983 
to 29 F ebruary 1984 resulting in nonlevy of duty 
amounting ~o R s. 1,65,208 011 cas ti ngs cleared during 
the period. 

When the mis take was poi nted out in Audit (July 
1984), the department stated (F~bruary 1985) that 
a show cause-cum dem and notice for Rs. 1,65 ,819 
had been issued. 

The Ministry of Fina nce :;ta ted ( December l 985) 
that the question of invoking Section 11 C of the Cen-

rate of R s. 359 per tonne. Flats, xceeding 10 
millimetres in thickness, howevei-, attracte~ a lowei­
ratc o f duty of R s . . 330 per tonne. 

An integ.rau~d steel factory manufactured 'fiats' 
and cleared them on payment of duty at the cunces­
sional rate of Rs . . no per tonne. Operational sta­
ti:.tics publishetj by tbe assessec, however, revealed 
that they had also manufactured ·fia ts' not exceeding 
10 millimetres in thickness. Failure to assess the 
goods correctly resulted in duty being levied short 
by R s. 1.79 lakhs on clearance.> of 8970 ton nes of 
' fla t:.· not e~ceed i ng 10 m illimetcres in thickness 
manufact ured an9 cleared during April 1977 to 
A ugust 198 l. 

On the mistc~ke being pointec! out iu audit (Sep­
tember 1983), the department admitted the audit 
objection and stated (April 1 98~) that a sbow causc­
cum demand n~tice wa~ under proces? of adjudica­
Lion. 

tral Excises and Salt Act, 19d.4 in respect of the goods The Ministry of finance stat~g (O,·tober 1985) 
cleared during the period trom l August 1983 to 29 that demand fqr R s. 1,90,102 had been confirmed 
February 1984 was under cxamina;ion. and steps were being taken lo reali!.e the aruounl 

(b) A factory manufactured 'l roo Castings· out of 2.-12 Med icin es 
'Bazar Scrap' which consisted of iron scrap as well (i) Clinical sam ples 
as steel scrap and cleared th e e ntire quantity of 'Iron 
Castings' without payment of duty during the period A!> per a no ti ficati on is ·ued on 13 May 19 80 ·flab· 
from August 1983 to February 1934. Duty, during nicaJ samples qf patent or proprietary medicines 
the relevant period, howe·,1er , wa . · ieviable on the ( tariff item l 4E) were exempted from payment of 
quantity of 'Iron Castings', :.l ttributable 10 steel scrap duty if. the sa mples were packed in a form distinctly 
used by the licensee. Short recovery of duty on this d ifferen t from regula r trade packir~gs and each 
account during the period .from August 1983 to Fe::b- smallest pack ing was marked wi th the words "phy-
ruary 1984 worked out to Rs. 34,473 . sician·s sample, not to be sold". 

0 T wo manufact urers of paten t <md propricla1 y 
n the irregularity being pointed out in a udi t (Feb-..- 1 - mcdicjnes cleaJyd clini :Jl samples which were ma.rk-

rua ry 1985) , the department, inter alia, mention..:d ed ·physicia n's samplc, no t to be _,0 1d· but n~t pack.-
(May 1985) that it was no t lhe in l~niion oE Govern- cd in a form d istinctly di1Ierent from regular trade 
ment lo deny exemption for a sma ll period of seven packing. l ncorrect grant of exemption resulted in 
months ( Augus t 1983 to February 1984). The fact non levy or duty am ounting to R s. 3.50 lakl15 on 
h~wever, remains that the notilkaticn , as it stood clearance of s~mple made during the period from 
pnor to 1 March 1984, did not allow such exemption. l Janua ry 1980 ro 3 l March 1983. 

The Ministry of Finance 5tated (December 1985) On the mistake being pointed out in audit (May 
that the question of invoking Section 11(, of the 1983) , the depa rtment while no t admiltino the ob-
Ce ntral Exci~es and Salt Act, 1 94~ in respect of the jection s tated (August 1984) that as per'"' Board's 
goods cleared during the period from 1 August 1983 instructions issued in July 1964 it was not necessarv 
to 29 February 1984 was under examination. to use different packing materials for clinical samp­

les. The reply does not explain how exemption 
could be allowed when the condition in the £latutory 
notification tha t tbe sa mples be packed in a form 
distinctly different from regular trade packing had 

(iv) Steel fla ls 

A~ per a notification issued on 13 May 1980 'flat ' 
[falli~1g u nder er:> Lwhile tariff item 26A (iii)] ex­
ceeding 5 millimetres but not exceedfoo 10 milli­
metres in thickness w~re a<>ses~ble to d~ ty at the 

not been satisfied. · 

Also such a view of the Board cannot oYerride 
the condition in the notification . 



108 EXEMPTION 

The Ministry qf Finance stated (January 1986) 
that the question 9£ amending notificati9n dated 1 
April 1977 was being examined. 

(ii) Patent medicines 

As per a notification issued on 3 May 1969 (as 
amended), pat~nt QI proprietary medicini::s falling 
under tariff item 14E and containing on~ or more 
ingredients specified in the schedule anexed thereto 
are fully exempt from duty, provided such medicines 
do not contain, any other ingredi_ent not specified in 
the schedule, unless such ingredients are pharmi!feu­
tical necessities (such as dilueuts, disintegrating 
agents, moistening agents, lubricant, buffering agents, 
stabilisers and pres.ervatives) and therapeutically 
inert. 

Two patent or proprietary medicines manufactur­
ed by an assessee containing an ingredient specified 
in the schedule annexed to tbe aforesaid n9tification, 
namely dextrose (in injection i . v. ) and diloxanide 
free of duty in terms oi the aforesaid notification, 
even though these medidnes co!ltained, besides the 
specified ingredient, other non-specified ingredients, 
namely dextrose (in injection i .v.) and diloxao.ide 
furoate (in tablet). Technical opinion had not been 
obtained in respect of the two medicines before 
allowing exemption. 

On the omission being pointed out in audit (May/ 
June 1983), the department sought the opinion of 
the State Drugs Controller who reported that the 
other two ingredients wer~ not pharmaceutical neces­
sities and were also not therapeutically inert. Though 
show cause notices were issued for demanding duty 
on these two medicines, recovery proceedings in 
respect of the injection vial were later dr()pped (on 
the ground that the other ingredii::nt therein was a 
pharmaceutical necessity and tberapC?utically inert), 
but duty of Rs. 67,362 in respect of the tablets clear­
ed was recovered in January and Mar_::h 1985. 

The Ministry of Finance stated (September 1985) 
that the uni t had paid Rs. 67,272 as the amount of 
duty on dilomat tablets. 

2.43 Sugar 

As per a notification issued on 21 April 1982 (as 
amended) where sugar produced in a factory during 
the period from 1 May 1982 to 30 September 1982 
is in excess of the average production of sugar in the 
corresponding periods May to September of 1979 , 
1980 and 1981 in the preceding three sugar years 
1978-79, 1979-80 and 1980-81 the quantity excess 
produced and cleared from the factory is exempted 

from duty @ Rs. 40 per quintal in th~ ~a~e ot !fee 
sale sugar and @ Rs. 24.50 per quintal in the case 
ot levy sugar. 

The notification stipulated that f_Qr determinir •. the 
average production of sugar, if in any 2f the ~re­
ceding three sugar years tbert~ was no product10n 
during the peripd May to Sept~mber, <2!11Y the pro­
duction in the corresP9ndmg periods in such of the 
t!Jl'ee preceding sugar years in which tl_ic factory bad 
actually produced was to be taken into account. 
.J:<urther, where productipn dunng May to September 
in all tbe preci::ding thre~ sugar years was nil, the 
entlre productiqn during May to September 1982 
would be entitled to the exemption. ln other words 
to qualify for the exemption under th~ n~tification, 
the factory ought to have worked in all the preceding 
three sugar years viz. 1978-79, 1979-80 & 1980-81 
though it did not produce any sugar durir1g the 
period May to September in any or all the three 
sugar years. 

(a) A sugar factory was licenced in February 1980 
and it went into trial production i~ March 1980. As 
the factory wa~ not in ~xistence during the sugar 
year 1978-79 (October 1978 to September 1979) 
it was not eligible for the said exemption iQ respect 
of the excess sugar produced during the period May 
to September 1982. 

A rebate claim of Rs. 3,12,310 in respect of the 
excess production of sugar during the said period 
of May to September 1982 preferred by the manu­
facturer was initially rejected (March 1983) by the 
adjudicating authority. On a de 11ovo consideration 
at the instance of the appellate autho~ity (October 
1983) the claim was allowed by the adjudicating 
authority (November 1983). 

When it was pointed out in audit (September 1984) 
that the grant of rebate was irregular, the depart­
ment stated (March 1985) that it had initiated action 
for recovery of the rebate erroneously granted. 

The Ministry of Finance stated (January 1986) 
that the concerned Collector was being asked to 
finalise the ca~e. 

(b) A unit was alowed rebate of Rs. 14,58,516 on 
levy / free sale sugar for the sugar year 1981-82 a'nd 
Rs. 8,75,110 and Rs. 5,83,406 were credited in the 
PLA of the assessee in the months of March l.983 
and June 1983. It was noticed in audit tha't the 
rebate iri respect of free sale sugar was not worked 
out correctly. The rebate was allowed at the rate 
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of Rs. 40 per quintal without limiting it to the 
amount of duty of excise and special duty of excise 
payable on such sugar, as required under the afore­
said notification. The omission resulted in a rebate 
of R s. 56,797 being a11owed iu excess on clearances 
made during the period from May to July 1982. 

On the omission being pointed out in audit 
(August 1983), the department issued show cause 
notice (October 1983) for R s. 3,30,024 which was 
not processed further pending decision of the appeal 
stated to have been filed by the department for the 
recovery of duty refunded in excess to the licensee. 
Decision of the Collector (Appeals) is awaited 
(March 1985). 

The Ministry of Finance confirmed the fa'cts as 
correct (November 1985). 

2.44 All other goods not elsewhere spccificcl (T.I. 68) 

(i) As per a notification issued on 30 April, 1975, 
as amended, goods falling under tariff item 68 manu­
factured in a 'factory' and intended for use in the 
same 'factory' of the manufa'cturer or in any other 
'factory' of the same manufacturer are exempt from 
the whole of the duty of excise leviable thereon, pro­
vided that where such use is in a factory of a manu­
facturer different from the fa'ctory where the goods 
have been manufactured, the exemption shall be 
allowable subject to the observance of procedure set 
out in Chapter X of the Central Excise Rules, 1944. 
According to Section 2(e) of the Central Excises and 
Salt Act, 1944, the term 'factory' means any pre­
mises, including the precincts thereof, wherein or in 
any part of which excisable goods other than salt 
are manufactured or wherein or in any part of which 
any .manufa'cturing process connected with the pro­
duction of these goods is being carried on or is 
ordinarily carried on. 

(a) The aforesaid exemption notification of 30 
April 1975 does not cover complet~ machinery 
manufactu:ed in a factory and meant for producing 
or processmg any goods, even if they are intended 
for use in the same factory in which they are manu­
factured. 

A unit manufactured ?O tonne evapNating pan 
?nd used it captively in a sugar factory without pay­
mg duty under tariff item 68. 

On the omission being pointed out rn audit 
.C~~vember 1983/January 1984) , the department 
m1tially reported (May 1984) issue of a show cause 

notice for R s. 1,31 ,572 but later contended (August 
1984) that the said pan being used only for process­
ing of an unmarketable intermediate product (Masse­
cuite) in the manufacture of sugar, cannot be con­
sidered a complete machinery capable of producing 
goods for denying exemption. The contention of 
the department is not correct since, as per t he 
notification ex.emption is not available even to machi­
nery intended for processing of goods. 

The Minis try of Finance stated (October 1985) 
that demand for Rs. 1,31,572 had been confirmed. 

(b) The Customs, Excise and Gold Control 
Tribunal ba's held* that the word 'use' referred to in 
the aforesaid notificat ion of 30 April 1975 does not 
mean a use which can be repeated but one which re­
sults in the article losing its identity as such article. 
It furthe-r held that this is evident from the second 
proviso of the notification which excludes from tho 
scope of the notification complete machinery ma·nu­
factured in a factory and meant for producing or 
processing any goods even if they are intended for 
_µse in the factory in wh ich they are manufactured. 

A manufacturer of pla'stic articles also manufactured 
dice and moulds of metal for making l'hose article<:. 
The captive use of dice & moulds was incorrectly 
granted exemption under the aforesaid notification 
instead of levying duty at 10 per cent ad valorem. 
This has resulted in short levy of duty amounting to 
Rs. 1. 79 lakhs (approximately) on clearances made 
during the period from July 1983 to Ju.ne 1984. 

On the mistake being pointed out in audit 
(February 1985), the depa'rtment, while not accept­
ing the audit obje'ction stated (April 1985) that the 
expression 'intended for use' could not be construed 
to mean 'should be consumed'. However the view 
ot the department is not acceptable as the audit objec­
tion is based on the judicial interpretation. 

The Ministry of Finance sta'ted (November 1985) 
tl:iat in another** case the Tribunal had decided 
that the storage tanks and steam trap tanks were eligi­
ble! for exemption under the said notification. The 
reply of the Ministry is silent on remedial actbn pro­
posed to be taken for the future to resolve the con­
tradiction which has arisen because of the two con­
trary decisions by the Tribunal. • 

•M/s NOCIL Bombay 
1984 07) ELT 465 

.. (M/s. Sunrise Soap & Chemicals Pvt. Ltd., 
985(19)ELT 89) 
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(c) A manufacturer 'JL"ought '·zi nc plates·• and 
after ome proce sings tha eon, u tilised them for 
printing of tin plates. The e processed zinc plates 
a ro cJas ifiable under tariff item 68 and the assessee 
availed exemption from duty on them as per the said 
notificatio n. Since these zinc plates are repeatedly 
used for printing purposes, no exemption is admissi­
ble. T his had re ulted in no n levy uf duty to tbe 
extent of Rs. 25,000 on clearance;; made during th e 
period from Apri l l 984 to December 1984. 

On the i rrcgufarity being pointed out in audit 
(January 1985), the department stated (March 1985) 
that these exposed/ defaced sheets of zinc were not 
complete machinery, as c;uch the exemption under the 
sa id notification could not be restricted. This reply 
of the department is not acceptable in view of the 
decision pas<icd hy the Tribunal. 

T he Ministry of Finance replied on the same Jine 
as in the reply given to the preceding sub parngr;1ph. 
T he grant of exemption to the assessee was not 
warrru1ted. 

(d) Another ass.:-ssee engaged in the manufacture 
of aluminium dice fo r mass production of wax 
patterns falling under tariff item 68, claimed exemp­
tion from payment of duty under the said notification 
dated 30 April 1975. As the dice manufactured by 
the assessee were 'repeatedly used, and did uot result 
in the article losing its identity, duty amoun ting 10 

Rs. 47,644 for th e period from 1979 to 1981 would 
be leviable. 

While not accepting the audit observations depart­
ment stated that the notification dated 30 April 
1975 did not require that the good ' should be usecl 
as components or raw materi als for prodt1ction of 
other goods. This view i not acceptable, in view 
of the judicial interpretation of the word ' use' re­
fe rred to abo'\•e. 

The M inistry of Fin ance stated (Febr11nry 1986) 
that the exemption was rightly available r.s the input 
material falling under ta riff item 68 was not clt!ared 
from the factory. 

T he Mini try's reply is not neceptable as the exemo­
ti on under the aforesnid notification i not ava ilahle 
to tbe "M achincrv". The in put (aluminium dice) 
is covered by dictionary meaning of the term 
"Mach inery". 

( ii) As per a notification issued on 18 June 1977 
the goods falli ng under ta riff item 68 a:re exempt 

from duty, if in or in rela tion to the manufacture of 
which no p rocess is ordinarily carried on with the 

' aid of power. 

A manufacturer of rc-inforced cement concrete 
hume pipes manufactured ' Imme steel specials' tech ­
nically known as tees, scour tees, bends etc. ft e m 
steel blanks. The steel blanks were got manufac­
tured \vith the aid of power through job workers 
with the m aterials supplied (9mm steel plates) by th e 
manufacturer, on payment of conver-ion charges. 
The blanks so ma nufactured. were Lined and coated 
with cement concrete manually and the finished pro­
ducts, 'hume steel specials' were permitted to be 
cleared without payment of duty under the notifica­
tion dated 18 June 1977. 

As power wa·s used in the manufacture of steel 
blanks, at the intermedi ate sta.Qe in the process of 
manufacture, the fini shed products attracted duty 
unde r t ra iff item 68. On the non Jevy of duty 
amounting to Rs. 96,161 on clearances of these 
finished products from June 1983 to Ma rch 1985 
being pointed out in a udit (Februa ry 1985), the 
department adm itted the objection. 

The Ministry of Finance stated (October 1985) 
that the jurisdictional Assistant Collector h ad been 
n ked to ra i~e the demand. 

( iii) As per notificat ion is~ued on 22 J une l 982 
" bulk drugs" means ::i nv chemicals or biological or 
plant product conforming to pharmacopiaJ stan­
dard used for the diagno.is. treatment, mi tigation 
or prevention of diseac;es in human beings or a·nirnals 
and used as such or a an ingredient in any formu­
lation. 

A manufacturer of potassium mercuric iodide 
(concentrated) solution. (falling u nder tariff item 
68) was allowed exemption under the aforesaid noti­
fication and cleared the sam e without payment of 
duty to another factory for the manufacture of a 
medicated soap. As ' potassium mercuric iodide con­
centrated solution' is not a " bulk drug'', the grant of 
exem ption wa i rregular and resulted in duty amount­
i11g to Rs. 1,93.608 not being realised on clearances 
made durin g the period from 22 June 1982 10 

I 0 J anuarv 1984. 

O n the irregula rity being pointed out in audit 
(December 1983), the department adm itted (Sep­
tembe r 1984 ) the objection and issued demand for 
Rs. I ,49.839 wh ich wa-: cenfi rrned in October 1984 . 
The assesc;ee company had, however. moved the 
Appellate Collector agains t the Assi-;ta'nt Collector's 
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order. The Appellate Collector's orders are awaited. 

The Ministry of Finance confirmed the facts 
(October 1985). 

2.45 Tariff item 68 goods used in the manufacture of 
any goods 

(i) Exemption not intended under notifi cation 

As per a notification issued 0 11 4 June 1979, on 
all excisable goods (on which duty of excise is 
leviable) in the manufacture of which any goods fall­
ing under tariff item 68 are used as inputs, levy of 
duty was exempt from so much of the duty of excise 
Jeviable thereon as is equivalent to the duty already 
paid on the inputs. The exemption was to be allow­
ed subject to adoption by the manufa.cturer of a 
procedure (similar to that in Rule 56A) for allowance 
and utilisation of credit for duty paid on inputs and 
after be declared the input goods and output pro­
ducts to the department. The notifica tion was amended 
on 28 February 1982 to say that the exemption 
would be available only if the inputs were specified 
to be raw materials or component parts. 

(a) A manufacturer produced 'different goods' 
(tariff item 68) from 'duty paid g9ods' (tariff 68) and 
was allowed exemption as per the abovementioned 
notification. H e did not use any duty paid goods as 
aforesaid in the· manufacture of 'dished ends' (tariff 
item 68 ) but the aforesaid exemption was allowed to 
him. The incorrect grant of exemption resulted in 
duty being realised short by Rs. 2.39 lakhs on 'd ished 
ends' cleared during the period from January 1983 to 
12 April 1984. 

On the mistake being pointed out in audit (Novem­
her 1984) , the department intimated (May 1985) that 
the aforesaid amount was paid by the assessec by 
adjustment in Account C urrent. 

The Ministry of Finance have confirmed the facts 
(November 1985) . 

(b) A Public Sector undertaking availed credit of 
duty paid on 'goods' (classifiable un-der tar iff item 68) 
brought into his factory an d was allowed the above 
exemption to the extent <_?f duty paid on them towards 
payment of duty on "springs and coal tubes" (tariff 
item 68) even though the sa;d goods were not used as 
' inputs' in the manufacture of the output products . 
Incorrect grant of exemption resulted in duty being 
realised short by Rs. 1,99.872 on clearances made 
during the period from April 1981 to July 1982. 

On the mistake being pointed out in audit (Septem­
ber 1982) , the department admitted (March 198 ) 
S / 12 C&AG/85- 16 

the objection and intimated that an amount of Rs. 1.36 
lakhs had been debited in Personal Ledger Account in 
December 1983. 

The Ministry of F inance confirmed the facts (Octo­
ber 1985) . 

(c) An assessee engaged in the manufacture of 
electrical bulbs and fluorescent tubes (falling under 
tariff item 32) . had a stock of 20,62,174 bulbs of 
rating less than 60 watts on 28 F ebruary 1983. 
D uty on such bulbs was withdrawn under notification 
dated 1 March 1983. Inputs falling under tariff 
item 68 involving a duty of Rs. 75 351 was estimated 
to have been utilised on 20,62, 17 4 bulbs which were 
cleared without payment of duty after 1 March 19 83. 
The said amount was utilised by the assessee tcwards 
payments o f duty on other excisable goods being 
manufactured. 

On the/ mistake being pointed out in audit (Sep­
tember 1984) , the department stated (.February 1985) 
that the demand had been raised. 

The Ministry of F inance sta ted (October 1985) 
that " the o"f?jection is admissible provided the assessee 
had taken credit of duty paid on the inputs used m 
the manufacture of the stock of electric bulbs of rating 
less than 60 watts on 28 F ebruary 1983" . .The 
Ministry added that the Collector bad been asked to 
verify the facts and finalise the case. 

The Collector reported (January 1986) that the 
amount bad been paid by the assessee on 26 D ecem­
ber 1985. 

(ii) Relaxation of conditions 

ln the notification issued on 4 June 1979 grant of 
exemption is subject to declaration of input goods 
and output products to the department. According 
to a notification issued on 21 January 1981 the Col­
lector can at his discretioq relax the provisions regard­
ing fi ling of declaration. 

Two manufacturers were allowed to avail exemption 
from duty, quring the period from August 1979 to 
Febn~ary 1985 in respect of input goods received in 
their factories on or after 4 June 1979, althou~b :n 
one case the manufacturer bad filed a declaration only 
on I March 1985 and in the other case it was not 
filed with the department. The irregular grant of 
exemption resulted in duty being levied short by 
Rs. 2,82,112. The Coflector had also not exercised 
his d iscre tion to relax the condition regard in~ fil ing 
of declaration in these cases. 

On the short levy being pointed out in audi t (March 
1983 and May 1984) , the department issued (June 
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1985) show cause-cum-demand notice for Rs. 2,07,192 
in one case. Reply in the other case involving short 
levy of Rs. 74,920 was awaited (July 1985). 

The M.injstry of Finance stated (January 1986) 
tha t though the required declaration was not filed 
separately, the assessee had followed all other formali­
ties and procedures. The Ministry addea that the 
Collector is empowered to relax the provisions regard­
ing giving declaration under the notification. The fact 
however, remains that the Collector has not condoned 
the delay in submission of declaration. 

(iii) Input not raw material or components 

The aforesaid notification issued on 4 June 1979 
was amended in February 1982 whereby the exemp­
tion is available only if the inputs are raw materials 
or component par ts of the output and not if the in­
puts are used otherwise. 

(a) A manufacturer of vegetable products wa~ 
allowed exemption from duty as aforesaid on nickel 
catalyst (classifiable under tariff item 68) which was 
purchased from other manufacturers. As nickel is 
used in the manufacture of vegetable product as a 
catalyst and does not take part iI]. the reaction, the 
exemption allowed was ir regular and resulted in duty 
being levied short by R s. 59-,062 on clearances made 
during the period 13 May 1982 to 12 June 1983. 

On the mjstake being pointed out in audit (Novem­
ber 1983) , the depattment raised a demand for 
Rs. 77,142 for the period March 1982 :o October 
1983 in J anuary 1984; the same was confirmed in 
October 1984. 

The Ministry of Finance stated (November 1985) 
that the duty amounting to R s. 77,142 had -been re­
covered from the urut in June 1985. 

(b) An assessee engaged in the manufacture of 
mopeds [falling unde r tariff item 34 I (1) ] was allowed 
to avail credit in respect of duty paid under tat'iff 
item 68 on phosphoric acid, pyrobond , pyrodine and 
pyrokline under the aforesaid notification. As tbese 
chemicals were only used as de-rusting agents for 
removal of rust from the metallic components before 
phosphating and painting and not as raw materials 
or component parts in the manufacture of mopeds, 
set off of duty paid on these inputs allowed was not 
in order. 

On the i.rregular set off of d uty of Rs. 3 7 ,452 
availed during the period April 1983 to June 1984 
being pointed out in audit (August/ October 1984) , 
the department intimated (Marchj April 1985) chat 
action was being taken to recover the credit in respect 
of these inputs and to disallow credits therefor in 
future . -

. 
The Ministry of Finance confirmed the facts (Sep­

tember 1985) . 

(c) An assessee was manufacturing a product called 
sulphur dioxide from sulphur and used the same as 
whiterung agent in the manufacture o! sugar. As the 
sclphur dioxide acted as catalyst and was recovered 
and repeatedly used for whitening of sugar, the exemp­
tion availed under the aforesaid notification was not 
in order. The irregular grant of exemption resulted 
in duty amounting to Rs. 50,000 (approximately) be­
ing levied short op clearances made during 1982-83 
and 1983-84. 

On tile mistake being pointed o ut in audit (May 
1984), the department did not accept the objection 
(April 1985) , stating that it was not compulsory or 
obligatory that such goods must go in the manufacture 
as raw material or input and that the notification only 
expected that such goods must be used in the factory· 
itself. But the plain meaning of the notification con­
templates that the raw material must be fully used in 
the manufacture of sugar and should not be capable 
of repetitive use. The exemption availed of was, 
therefore, irregul~. 

The Ministry of F inance stated (February 1986) 
that the exemption was rightly available as the iuput 
material falling under tariff item 68 was not cleared 
from the factory. 

The Ministry's reply is not acceptable as the input 
material (sulphur dioxide) acted as catalyst and was 
recovered and repeatedly used for whitening of sugar. 
Exemption under the above notificat ion is available 
only on the final and actual 'use' of the input. 

EXEMPTION TO SMALL SCALE l\IIANUFAC· 
TURERS 

2.46 Irregular grant of exemption on clearance of 
specified goods 

As per a notification issued on 1 March 1983 on 
specified excisable goods cleared for borne consump­
tion by a manufacturer during the financial year 
1983-84, levy of duty was wholly exempt on the first 
clearance upto a value of Rs. 7.5 lakhs and only 
75 per cent of duty otherwise leviable was to be levied 
on the subsequent clearance upto a value of Rs. l 7 .5 
lakhs. This concession was subject to the cond ition 
that the exemption would be admissible to ~ 
manufacturer if the aggregate value of specified goods 
cleared for home consumption during the preceding 
financial year had not exceeded R s. 25 Jakhs. A 
manufacturer who had made clearances for the first 
time on or after the 1st day of August in-the- preceding 
financial year is required to file a declaration that the 
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aggregate value of clearances during the financial year 
is not likely to exceed Rs. 25 lakhs. The value of 
'his clearances during tpe fimmcial year also should 
not exqeed Rs. 25 lakhs for availing the concession. 

(i) A manufacturer of biscuits cleared goods for 
the first time in December 1982. He started availing 
himself of the aforesaid concession m the financial 
year 1983-84 without filing the prescribed decla· 
ration. He availed the concession upto 8 De­
cember 1983, when the value of clearances reached 
the limit of Rs. 25 lakbs. Thereafter be continued to 
make fur ther clearances and the total clearances in 
that year aggreg~ted Rs. 35.23 lakhs. As the value 
of clearances exceeded Rs. 25 lakbs, the exemptfon 
granted right from 1 April 1983 was irregular and 
resulted in a short levy of duty amounting to 
R s. 1,24,688 on the clearances from 1 April to 
8 December 1983. 

On the short levy being pointed out in audit (June 
19'84) the department raised a demand for Rs. 1,24,688 
in June 1984 and contended that the short levy was 
no~iced in May 1984. However, even though the 
clearances had exceeded the l imit of Rs. 25 lakbs in 
December 1983 itself requiring the:- department to raise. 
a demand for the differential duty for all the clearances 
made from 1 April 1983, immediately therea~ter. no 
action was taken by the department till June 1984. 
T he Department had also not obtained the req uisite 
declaration from the assessee. 

The department stated (February 1985) that a sum 
of Rs. 16,000 had been real ised and the balance de­
mand of Rs. 1.09 lakhs would be recovered in instal­
ments. 

The Ministry of Finance confirmed the facts 
(October 1985). 

(ii) A licensee cleared adhesive tapes (tariff item 
60) one of the specified goods without payment of 
duty. during the period fr9m April 1983 to 28 January 
1984 even though the aggregate value of excisab!Q 
goods cleared during the preceding financial year had 
exceeded Rs. 25 lakhs. The licensee was, therefore. 
not entitled to avail of the exemption. This resulted 
in duty amounting to Rs. 87,165 being levied short 
on 'adhesive tapes' of the value of Rs. 5,53,429 cleared 
during the period from l April 1983 to 28 January 
1984. 

On the mistake being pointed out in audit (Maren 
1984). the department replied (August 1984 and 
October 19'84) that the omission was due to subrois· 
sion of incomplete declaration by ~e Jicensee regard­
ing description, quantity and value of goods manufac­
tured and cleared. It was stated further that R show 

cause-cwn-deqiand notice covering duty of Rs. 1,22,544 
on the goods clear¢ during the year 1983-84 was 
issued to th~ licensee (August 1984). Further deve>­
lopment in regard to adjudication of the case/ realisa· 
tion of duty short levied is awaited. 

The Ministry of Finance confirmed the facts (No­
vember 1985) . 

2.47 Loss of revenu.e doe to legal rtvoidancc or duty 
liability 

Under a notification issued on 19 June 1980 (supex­
sedcd by another notification on 1 March 1983) , 
first clearances of specified excisable goods by a manu­
facturer upto a value of Rs. 7.5 lakhs in a year wt:re 
fully exempt from duty and subsequent cjearances 
upto _a value of Rs. 7.5 lakbs were liable to pay only 
75 per cent of duty subject, in ter a/ia, to the condition 
that the value of the specified goods cleared during 
the preceding financial year by the manufacturer did 
not exceed Rs. 15 lakbs and the value of clearances 
of all excisable goods during the preceding fin ancial 
year did not exceed Rs. 20 lak hs. 

An assessee, a partnership concern ·having three 
brothers as partners. manufactured electrical rnixies 
falling under tariff item 33 C under a trade name and 
availed exemption during the period October 198 1 to 
February 1982 since the value of his clearances was 
less than Rs. 7.5 lakhs. There was no further produc­
tion in this unit after February 1982. Another part­
nership concern having one of the .three partners cf 
the aforesaid fir m and his father and sister as other 
partners situated d ose to the first unit was also manu~ 

factoring electrical mixies under the same trade name 
-and was availing exemption under the aforesaid noti­
fication simultaneously quring 1981-82 and when the 
value of clearances reached Rs. 13.75 lakhs the factory 
was closed. A third unit, a Private Limited company 
with five c:lirectors started manufacturing electrical 
mixics with the same trade name in the same premises. 
where the second unit functioned. Two partners 
each of the first two units viz., father and two sons 
happened to be directors in this company, while two 
others were unrelated persons. Further, all the three 
units na rketed their products through the same two 
distributors under the same brand name. 

The department booked cases against the second 
and third units and then held that the second and 
third units were not entitled to exemption separately, 
that the clearances of both were to be aggregated for 
deciding their eligibility to exemption and .accordingly 
imposed penaltv and demanded duty. The appeal 
filed by the assessee was dismissed by the Appellate 
Tribunal and .the appeal filed before the Supreme 
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Court was also not admitted. T he eligibility to exemp­
tion of the first unit should aJso have been re-€!xamined 
on the same grounds but was not d_gne. 

As the first unit was owned by the members of the 
same family and the goods marketed under the sa_m_e 

· brand name, this unit also cannot be held to be eligi­
ble to avail exemption independently. Further, this 
is a clear case, where more than one unit owned by 
members of the same family availed exemption sepa­
rately by regulating production a_nd clea~~nces fr~m 
each uni t thus defeating the very purpose of gr::mtmg 
exemptio~ to small scale units. The duty due, m 
respect of clearances effected dU:ing 1981-82 a~ci 
1982-83, if the exemption was derued to the first umt, 
amounted to Rs. 2-19 lakbs. 

On this being pointed out in audit in July/ Novem­
ber 1984. the department justified (December 1984) 
the assessment on the ground that the three units were 
separate legal entities and hence were eligible for the 
exemption individually. 

The Ministry of Finance stated (November 1985) 
that the first u nit was a separate entity but the pro­
duction of the second and third units was aggreiated 
as both of them manufactured the product in the same 
factory at different times :md as such were not enti~led 
to exemption. Particulars of recovery are awaited 
(January 1986). 

2.48 Irregular grant of exernp{tion on clearances of 
TI 68 goods in excess of the limit applicable to 
small scale units 

As per notification issued on 19 June 1980, on 
cleara'nces of goods (classifiable under tariff item 
68) upto a value of rupc:es thirty lakhs in a financial 
year, levy of duty was exempted if the goods were 
cleared for home consumption by or on behalf of a 
manufacturl!r from one or more factories provided 
the value of such goods clea'red during the preceding 
fina ncial year did not exceed rupees thirty 1akhs. 

( i ) A manufacturer of sluice gates, base plates 
etc. fall ing under tariff item 68 availed exemption 
under the aforesaid notifica'tion during 1982-83 
(upto 29 July 1982) as be bad made clearances 
valuing Rs. 27,24,983 during th~ previous year 
1981-82. Audit, however, found (April-May 1982) 
from the three invoices that, in addition to manu­
focturing tariff item 68 goods, the manufacturer had 
also undertaken the job work of machinin.1? of cast­
ings. The goods so cleared would therefore fall 
under tariff item 68 and the exemption limit ot 
R s. 30 Jakhs was to be computed after taking into 

account the total value (i.e., value of job work in. 
eluding the value of raw material) of the goods 
cleared after doing the job work. The department 
did not give any reply to the audit observations. It 
was, however, noticed subsequently in the audit con­
ducted in July l 983 that t he preventive officers of the 
department had conducted a search of the premises 
·of t he manufacturer on 29 July 1982 and had seized 
incriminating documents indicating that the assessee 
might have actually cleared excisable goods in excess 
of R s. 30 lakhs limit during the year 1981-82. The 
Assistant Collector (Preventive), thereafter, issued 
a show cause-cum-demand notice for R s. 1,66,3 11 
on 24 May 1983 wbii::h was !:On.firmed on 17 Octo­
ber 1984. Particulars of recovery of R s. 1,66,311 
were awaited (July 1983). 

The matter was brought to the notice of the de­
partment who admitted the audit objection. 

The Ministry of F inance stated (Nov~mber 1985) 
that besides imposing a penalty of R s. l 5,000 the 
demand for Rs. 1,53,227 had been confirmed. The 
assessee had, ho!Vever, gonl! in appeal before 
CEGAT. 

(ii) A manufa::turer of goods (falling under tariff 
item 68) cleared t.'1e same free of duty on the basis 
of the aforesaid notification in 1981-82 on the ground 
tt,at total value of goods cleared in 1980-81 was 
below 30 lakhs. T he depar tment approved the exemp­
tion for the first 30 lakbs during 1981-82 out of 
which R s. 5.92 lakhs represented goods of other 
parties belonging to the corpcratc sector. The goods 
manufactured on behalf of other parties were not 
eligible for exemption because the other parties who 
had supplied raw materials and given specification 
needed to be regarded as the manufacturer within the 
meaning of Sec. 2(f) of the Central Excises and Salt 
Act, 1944, as decided by the Supreme Court in their 
judgement delivered on 15 December 1971 in t be 
case of Shree Agency and the value of their clearance 
for 1980-81 exceeded Rs. 30 Jakhs. The goods of 
their own manufacture also were not eligible for ex­
emption because the total value of goods cleared for 
l 980-81 if properly evalua ted on the basis of the 
price at which the goods were sold by the loan licen­
sees or on tbe basis of costing which included the 
profit element as well as wastage would have exceed­
ed the stipulated limit of Rs. 30 lakhs. The total 
non levy on both the cou nts amounted to Rs. 2.40 
lakhs during the year 1981-82. 

On the mistake 
(April 1983) the 
the objection and 

being pointed out in audit 
department, did not accept 
stated (August 1984) that 
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.. argument of treating the parties on whose 
behalf the goods were manufactured as manu­
facturer was not correct in view of the decision of 
the Customs Excise ·and Gold (Control) Appellate 
Tribunal in the case of Lucas India Service Ltd. But 
the contention of the department cannot be accept­
ed because the said decision had been contested by 
the Ministry in the Supreme Court and the Ministry 
in their letter dated 14 May 1982 issued instructions 
to treat the loan licence as manufacturer in ~uch 

case. 

The Ministry of Finance did not accept the 
objection and stated (January 1986) that the issue 
.concerning the status of loan licensee was determin­
ed by the Supreme Court in the easel of Union of 
India vs. Cibatul Ltd. [1985-(22)ELT 302) and 
accordingly the assessee company was the actual 
manufacture r. The Ministry's reply is not correct 
as the ratio of Supreme Court judgement referred to 
by the Ministry was not applicable in the present case. 
Since the loan licensee had supplied the raw mate­
rial to the assessee company the ratio of Supreme 
Court's earlier decision in the case of M is. Shree 
Agency vs. Shri S. K. Bhattacharjee & other referred 
to in para l(i) of Ministry's letter of 14 May 1982 
was applicable to this case. According to this judge­
ment person who supplied raw material and got the 
goods manufactured on his account was a manufac­
truer. 

IRRREGULAR GRANT OF CREDIT POR DUfY 
PAID ON RAW MATERIALS AND COl\.lPO­
NENTS (INPUTS) AND IRREGULAR UTILISA­
TION OF SUCH CREDIT TOWARDS PAYMENT 
OF DUTY ON FINISHED GOODS ( OUTPUTS) 

2.49 Irregular utilisation of credit of duty paid ou 
input goods used in the manufacture of cxemp· 
ted goods 

As per Rule 56A of the Central Excise R ules, 
1944, credit for the duty on raw materials and com­
ponents is allowed to be utilised towards payment 
of duty on finished products in the manufacure of 
which the raw materials and components are utilised 
provided the raw material and the fini shed goods 
fall under the same tariff i tem or the utilisation of 
duty paid raw material and components towards duty 
payable on a finished product bas been specifically 
permitted by the Central Government bv issue of 
a notification. 

As per proviso (i) to Riule 56A(2) no credit 
shall be allowed in respect of any material or r.om-

ponent parts of the finished excisable goods which 
nre exempt from the whole of duty of excise leviable 
thereon or are chargeable to nil rate of duty. 

(i) A manufacturer of electric motors received 
duty paid electric stampings (falling under tariff item 
28A) for the purpose of using the same in the manu­
facture of electric motors. He was allowed to utilise 
the credit under Rule 56A in respect of duty paid 
on the electric stampings. Some of the electric motprs, 
manufactured out of such electric ~tampings, were 
clearea by t;b_e assessee, to Kanclla Free Trade Zone, 
without payment of duty. As the clearance of elec­
tric motors, to KaodJa Free Trade Zone, was with­
out payment of duty, the credit of R s. 3,93,730 
(Approx.) taken under Rule 56A was not. correct. 

On the mistake being ,pointed out in audit 
(November 1984), the department stated (May 
1985) that in view of the Ministry's clarification of 
December 1984, the objection appears to be correct 
and that how cause-cum-demand notice for 
Rs. 3,10,210 in respect of duty not levied during 
the period from April 1984 to October J 984 had 
been issued. Further developments were awaited 
(JWy 1985). 

The Ministry of Finance confirmed the tacts 
(October 1985) . 

(ii) A manufacturer of aluminium extruded 
shapes and sections also manufactured pipe<; anil 
tubes (falling under tariff item 27) , which were · 
d utiable at the rate of 16 per c~nt ad valurem under 
notification da ted 1 March 1975. as amended. These 
pipes were used in sprinkler equipment for irriga­
tion purposes and were exempted from duty by 
another notification dated 1 March 1983. After 
issuance of this exemption notification, no proforma 
credit was admissible in respect of diuty paid on alu­
minium used for the manufacture of the pipes jtubes 
under Rule 56-A ibid as explained above. 

T he unit clemed 72.76 tonne of aluminium pipes/ 
tubes for use in sprinkler equipments for irrigation 
purposes at nil rate of duty during the period from 
September 1983 to Jao1uary 1984. The unit did not 
maintain separate raw material account of aluminium 
used for these pipes. However, after taking into 
account bmning losses, the unit should have con­
sumed 77.41 tonne of aluminium ingotsjbillets. On 
this quantity of raw material proforma cr edit of 
R s. 1,18,976 was taken which was wrongly u tilised 
towards payment or duty on clearances of extruded 
shapes and sections only. 

The irregularity was point~d out by audit in Sep­
tember 1984. 
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The Ministry of F"lnance :.;tated (September 1985) 
that the amount of Rs. 1,18,976 had been debited 
in the factory's R.G. 23 account on 7 August 1984. 

(ill) A manufacturer who was allowed the exemp­
tion from duty paid on rotors and stators used in 
the manufacture of fans was allowed to clear them 
without payment of duty to the factories situated in 
Free Trade Zones, SEEPZ and KANDLA PORT; by 
virtue of a notification issued in October 1979. As 
these fans were cleared without payment of duty, 
no credit of duty paid on rotors and stators used in 
these fans would be admi<>sible. This resulted in the 
irreg'ular availment of credit to the extent of 
Rs. 50,000 (approximately). 

On the mistake being pointed in audit (December 
1984), the department admitted (April 1985) the 
objection. Further report regarding issue of show 
cause-cum demand notice etc. is awaited. 

The Ministry of Finance confirmed the facts ( Octo­
ber 1985) . 

2.50 Irregular grant or utilisation of pro(orma credit 

R'ule 56A of Central Excise Rules, 1944 lays down 
a special procedure for availing credit of duty already 
paid on raw materials or component parts used in 
the mauufacture . of specified excisable goods. Such 
credit is allowed to be utilised towards duty payable 
on the finished excisable goods and can be availed 
of only if the credit of duty had been paid on raw 
materials or component parts. 

(i ) A manufacturer o f steel furniture (falJing under 
tariff item 40) availed of the proforma credit of 
duty paid on inp'uts (falling under tariff item 68 ) 
used in the manufacture of steel furniture in terms 
of the notification issued on 4 April 1979. A s duty 
payable on a particular input known as "Boa rds". 
which was supplied by a company in Hyderabad was 

' stayed by the Government vide their order dated 8 
March 1982, duty on such "Boards" was therefore 
not paid by the Hyderabad company. The assessee 
company was, therefore, not eligible to claim proforma 
credit of duty on such "Boards". This has re<:ulted 
in duty to the extent of Rs. 4.44,800 being r ealised 
short on clearances made during the period from 3 
August 1982 to 22 July 1984. 

On the irrcgi1larity being pointe•:I out :n audit 
(July 1984) , the department stated (February 1985) 
that credit wrongly availed of had been debited in 
the personal ledger account in November l 984 and 
further benefi t had been withdrawn. 

111e Ministry of F inance confirmed the facts (Octo­
b er 1985) . 

(ii) Another manufacturer of 'electric fans' a.Iso. 
produced 'electric motors' which were consumed 
captively in the manufacture of fans. He was allowed 
to utilise the credit of the duty paid on the latter in 
discharge of duty liability on the former in te rms of 
a notification dated 1 March 1983. On clearance 
of each fan (blade sweep not exceeding I 07 centi­
metres) manufactured by using motors of specified 
specifications, a part of the credit of the duty paid 
on motor became excess as the duty paid 
on motors exceeded the duty payable on fan . 
This resulted in an excess utilisation of 
credit of Rs. 60,327 during March 1984 to Novem­
ber 1984, in discharge of duty liability on other fans 
in which motors of the aforesaid specifications were 
not used. This further resulted in duty being levied 
short by Rs. 60,327 on clearances made against in· 
correct utilisation of the excess credit. 

The Ministry of Finance stated (December 1985) 
that duty amounting to Rs. 60,327 had been recovered. 

2.51 Utilisation of credit in otJ1er than prescribed 
manner 

Sub rule 3 (vi) of Rule 56A of Central Excise 
Rules, 1944 provides that credit of duly allowed in 
respect of any material or component parts may be 
utilised to\Vards payment of duty on any finished ex­
cisable goods for the manufacture of which such ma­
terial or component parts are permitted 10 be brought 
into the factory or where such .material .or component 
parts are cleared from the factory as s'uch, on such 
material or component parts. No part of such cre.dit 
can be utilised o therwise or refunded in cash or by 
cheque. 

( i) A manufacturer of asbestos cement productf 
was premitted to take credit of duty paid on pressure­
pipes brought from his other factory for their con­
venient distribution . The credit of duty so taken was 
utilised by him towards payment of duty on other 
asbestos cement products to the extent of Rs. 5.16.865 
during the period from 27 February 1984 to 2 April 
1984. This was irregular because the pressure pipes 
for which credit of duty was taken were not used 
either as raw material or component parts in the 
manufacture of asbestos cement oroducts. The irre­
gular util isation of credit had resulted in short levy 
of duty of Rs. 5.16.865. 

On the mistake being pointed out in audit (ApriJ 
l 984), the department issued a show cause-cum de­
mand notice for Rs. 7, 16,444 and confirmed the de­
mand in March 1985. The recm·ery particulars were 
awaited (Julv 1985) . 

-
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The paragraph was sent to the Ministry of Finance 
in August 1985; their reply is awaited (January 
1986) . 

(ii) An assessee manufa.:;turing 'Carburettors' and 
other unspecified motor vehicles parts (falling under 
tariff item 68) was allowed to bring duty paid car­
burettors for two wheelers and spares (intended for 
spare par ts market) manufactured in the sister factory 
into his main factory for more convenient distrib'u­
tion, following Rule 56A procedure. But, the credit 
pertaining thereto was incorrectly utilised for pay­
ment of duty on o~ber motor vehicle parts mauutar.­
tured iu the main factory. It has resulted in irregular 
utilisation of credit totalling Rs. 1,73.500 during the 
period from September 1983 to July 1984. 

On the irregularity being pointed out in audit 
November 1984/ January 1985), tile department while 
accepting the objection intimated (June 1985) about 
issue of show cause noti~e in March 1985 but, con­
tended that it was only a technical lapse. 

The Ministry of Finance stated (November 1985 ) 
that duty of Rs. 3.04 lakhs had been demanded from 
the urut. 

2.52 Credit not lapsed or expunged 

Under a notification issued on 1 March 1983 under 
Rule 8 ( 1) of Central Excise Rules, 1944 specified 
excisable goods are exempt from duty to the extent 
of duty paid on specified inputs used in their manu­
facture. subject to observance of Rule 56A proce­
dure. Consequently, set off or proforma credit under 
this exemption notification will not be admissible , if 
the finished product (or output) does not suffer any 
duty. 

An assessee availed proforma credi t of duty paid 
on electrical stampings and laminations ( tariff item 
28A) and utilised the credit towards payment of 
d'uty on electric motors (tariff item 30) manufac­
turned therefrom. In respect of electric motors (like 
starter motors, armature and wiper motor) exported 
under bond, the assessee was not entitled to avail 
set off or proforma creel.it of duty paid oo electrical 
stampings and laminations used in thelr manufacture 
and the proforma credit already allowed should have 
been expunged. This was, however, omitted to be 
done. The credit to be expunged in respect of 7301 
star ter motors exported dnring 1984 alone is roughly 
estimated at Rs. 55, 776. The total credit in respect 
of all types of motors exported under bond so far 
remains to be ascertained. 

· On the omission being pointed out in audit (Janu­
ary!March 1985), the department held the view 

(July 1985) that in the light of a clarification issued 
by the Ministry of Finance in 1973 and in the absence 
of any provision in Rule 56A denying proforma credit 
in respect of inputs used in the manufacture of 
finished goods exported under bond, the audit obser­
vation was not acceptable. 

However, the department had actually extended the 
cre<J}t (or set off) in this case in tl!rms of an exemp­
tion notification issued under Rule 8(1) and hence. 
the application of Rule 56A to provide the concession 
to the assessee, was irregular. 

The Ministry of Finance stated (December 1985) 
that the issue whether the goo<ls manufactured under 
the provisions of Rule 56A and exported in bond would 
be treated as exempted from payment of duty or 
chargeable to nil rate of duty was referred to the. 
Ministry of Law who have advised that the goods ex­
ported in bond in such cases could not be treated either 
as exempted from payment of duty or chargeable to 
nil rate of duty. As such availment of proforma credit 
on goods exported undt:r bond could not be said to be 
irregular. The reply of the Ministry is' not relevant to 
this case because credit of duty paid on inputs in the 
case was available not by virt'ue of Rule 56A but was 
available by virtue of a notiticat10n dated 1 March 
1983 which was issued under Rule 8 (1). This notifi­
cation exempts output goods from duty to the extent 
of duty paid on input goods. Since output good~ in 
this case were exported in bond and no duty was lcvi­
able th~reon, no exemp tion to the extent of rluty paid 
on inputs was admissible. 

2.53 Clearance of waste or scrap Wl1hout payment ot 
duty after availing credit on inputs 

Sub-rule 3 (iv) (a) of Rule 56A of the Central Ex­
cise Rules, 1944 requires that any waste arising out 
of the raw materials or component parts in respect o~ 

which credit has been allowed towards duty paid on 
them should be cleared only on payment of duty. U nder 
sub-rule 3 (vi) credit cannot be utilised towards pay­
ment of such duty except where the waste is identi­
fiable aad classifiable to be the same raw material or 
component parts as such. 

A man'ufacturer was allowed credit for duty paicl on 
'goods falling under tariff item 68' used in manufac­
ture of viscose filament yarn (tariff item 18). However, 
he was allowed to utilise part of the credit towards 
payment of duty on wastes (not identifiable with 
goods falling under tariff item 68) arising in course 
of manufacture of viscose filament yarn. The irregular 
utilisation of the credit resulted in duty being realised 
short by Rs. 1.12 lakhs on clearances of wastes made 
during the period from July 1980 to Febrluary 1983. 
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On the mistake being pointed o'ut in audit (Septem­
ber 1983) , the department intimated (January 1985) 
that demand for Rs. 1. L2 lakhs was raised in March 
l984. 

The Ministry of Finance stated (November 1985) 
that viscose filament yarn and waste yarn both fall 
under tariff item 18 II( ii). As such the declarntion 
made in respect of rayon yarn would cover waste yarn 
a lso. The Ministry's reply i:> not correct because waste 
arising in the manufacture o~ viscose fl.lament yarn is 
not covered under tariff item 18II (ii). 

DEMANDS FOR DUTY 

2 .54 Demands pending collection 

As per Rules 9 and 49 of Central Excise Rules, 1944, 
no excis:\ble goods shall be removed from any place, 
where they are produced, cured or manufactured or 
from any premises appurtenant thereto until duty levi­
able thereon bas been paid. 

On 31 March 1984 duty amounting to R s. 323.50 
crores in 2833 cases, in twenty one out of thirty two 
CoUectorates, was not collected from the licensees be­
cause of stay granted by the courts (Collectorwise de­
tails are given in annexure 2.2). Out of this duty 
amounting to Rs. 171.51 crores in 907 cases was 
secured by the bank guarantees given by the licensees. 

Disputed demanc;ls amounting to R<>. 33.78 crores 
in 1021 cases were not recovered by the department 
even though no stay had ben granted by any Court/ 
Tribunal or Appellate Authority. 

Duty amounting to Rs. 81.90 crores in 37554 cases 
was not recovered even though the cases were not 
before any Court{fribunal or Appellate Authority. 

2.55 Demands barred by limHation 

A s per Section 4 of Central Excises and Salt Act, 
1944, when goods arc assessable to duty ad valorem, 
the normal price at which excisable goods are ordi­
narily sold to a buyer in the course cf wholesale trade 
for delivery at the time and place of removal would 
be the assessable value. Thus raw materials !used in 
the manufacture of goods should be included in the 
price of manufactured good~ for the purpose of deter­
mination of assessable value. 

A s per a notification issued on 30 April 1975, goods 
(falling u nder tariff item 68) manufactured in a 
factory a-; a 'Job work' (defined in an explanat ion 
below the not ification ibid) are assessable to {iuty on 
the amount charged for job work. With effect from 
l April 1981 , the aforementioned notification was 

rescinded, and Rule 56C (prescribing modality of 
assessment of goods manufactured as job work) was 
introduced in the Central Excise Rules, 1944 from the 
same date. Therefore, on goods ( tariff item 68) manu­
factured as job work from 1 April 1981, duty is 
leviable on assessable value as determined under sec­
tion 4 ibid, if the proced ure prescribed in Rule 56C 
is not followed . 

A manufactlurer doing 3ob work on behalf of an­
other manufacturer (who supplied raw materials) con­
tinued to pay duty even after 1 April 1981 , only on the 
value of job charges r~alised by him and ~xcluding lhe 
value of raw materials supplied by the latter. H e also 
did not follow the procedure prescribed in Rule 56C. 
This rerulted in short levy of Rs. 73,152 due to under 
valuation of goods cleared during April L 98 I !O Sep­
tember 1981. 

On the mistake being pointed out in audit (D ecem­
ber 1981) the Assistant Collector issued a show cause 
notice in November 1982 demanding duty of 
R s. 1,38,724 on clearances during April 1981 to 
March 1982. The Collector, however, set aside the 
demand since it was barred by limitation as ::icr Section 
l lA ibid. As a result duty o_f Rs. 1,38,724- was a loss 
to Government due to inordinate delay in issuing the 
show cause notice which clearly points out gross 
negLigencc on the part cf the department. 

The Ministry of Finance stated (December 1985) 
that the facts were not disputed. 

2.56. Delays in demamUng duty 

As per a notification issued on 18 June 1977 super­
seded by another notification of 1 March 1979, goods 
falling under tariff item 68 and cleared in a financial 
year by or on behalf of a manufacturer from one or 
more factories upto a value of R s. 30 takhs upto 1978-
79 and upto R s. 15 lakhs in a year thereafter were 
exempt from duty if the total value of such !!Oods 
cleared did not exceed Rs. 30 takbs in the preceding 
fi nancial yeaT. But, ancillary uni ts in small scale 
sector manufacturing Boiler components on behalf of 
a large Public Sector undertaking were denied the 
aforesaid exemption by the department on the ground 
that the latter was the real manufacturer of such 
goods. The ancillary units moved the High Court 
and obtained orders on 6 January 1981 to the effect 
that each such unit was to be treated as a manufac­
turer entitled to the exemption individually. A copy 
of the judgement of the High Court was received by 
the department on 26 May 1981, whereupon the 
d epartment issued show cause-cum-demand notices 
for duty found due from eleven ancillary units even 

,. 
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after allowing the benefit of exerr.ption individually 
(on clearances in excess of Rs. 15 lakhs/30 Jakhs in 
a year or where no exemption was available, the 
clearances in the preceding year having exceeded 
R s. 30 lakhs) in August and November 1981 (i.e. 
within six months from the date of receipt of copy 
of the judgement). On appeal by the assessee the 
Appellate Collect9r/CEGAT held that the time limit 
of six months under Section 1 lA of Central Excises 
and Salt Act, 1944, should be reckoned from the 
date of pronouncement of the judgement viz. 
6 January 1981 (and not the date of receipt of 
copy thereof) and accordingly set aside the demands 
on grounds of limitation. As a sequel to the judge­
ment, the department had actually called for details 
of clearances from 1978 -79 onwards from the assessees 
on 9 February 1981 but evidently show cause notices 
were not issued in time. 

The total loss of revenue due to delay in demand­
ing duty amounted to Rs. 5.34 lakhs in respect of 
the 11 factories. 

The Collector contended (April 1985) that there 
was actually no loss of revenue since, even if duty 
had been recovered from the ancillary units, the 
public sector undertaking would have availed set off 
of duty so paid. 

The Ministry of Finance also agreed (November 
1985) with the view of the Collector. This argument 
is not, however, tenable since the exemption availed 
by the ancillary units was irregular and the availing 
of set off of duty paid by· such ancillary units is not 
automatic, but subject to fulfilment of several con­
ditions. 

IRREGULAR REBATES A.ND REFUNDS 

2.57 Excess grant of rebate under incentive .scheme 
to encourage higher production 

For furthering the. objective of industrial growth 
during the productivity year 1982, Section 3 7 of the 
Central Excis~s & Salt Act, 1944, was amended by 
Section 48 of the Finance Act, 1982 empowering 
Government to frame Rules to provide incentives for 
increased production or manufacture of any goods by 
way of remission of or any concessipn with respect 
to duty payable under the Act. By a notificatio:i issued 
on 27 November 1982 the Central Government intro­
duced Rule 56AA in the Central Excise Rules, 1944 
to provide credit of duty paid on excisable goods 
cleared from a factory for home consumption. Simul· 
taneously, another notification was issued under Rule 
56AA providing for excise duty concession for en­
hanced clearance of 70 specified .goods dur.ing the 
period of 12 months commencing from 1 March 1982. 
S/12 C&AG/85-17 

The benefit under the scheme wa.; to accrue only in 
cases where during the incentive period the clearance 
of goods specified in Table A1Table B of the notifica­
tion exceeded 110 per centj120 per cent of the clear­
ance during the base period. The duty concession in 
the form of credit was to be 1 J5 th of the total amount 
of duty paid on excess clearance in respect of goods 
carrying effective basic rate of excise duty of 20 per 
cent ad valorem or less, and 1/lOth of such duty in 
other cases. The scheme was continued in the year 
1983 and liberalised to provide for enhanced credits 
during the incentive period between 1 March, 1983 
to 29 February, 1984. 

A Public Sector undertaking manufacturing power 
driven p'umps claimed incentive rebates of Rs. 1,24, 793 
and Rs. 9,31,763 on excess clearances effected during 
the incentive periods commencing from 1 March 1982 
and 1 March 1983, in May 1983 and May 1984 res­
pectively which were allowed (March/May 19~4) by 
the department. It was noticed (December 1984) in 
audit that during the concerned incentive periods the 
factory had avajled exemption of the duty paid on 
inputs (used in the manufacture of P.D. Pumps) under 
a notification dated 4 June 1979, to the . extent of 
Rs. 1,10,000 and Rs. 10,11,036. These amounts were, 
however, included in computing the duty of excise 
paid to Goverment. Non exclusion of the amount of 
exemption enjoyed by the fac.:tory from computing 
duty paid on excess clearances re~lted in grant of 
excess credits amounting to Rs. 39.600 and 
Rs. 3,84,194 for respective incentive periods. 

On the matter being pointed out in audit in March 
1985, the department stated (June 1985) that the duty 
of excise paid would not be effected in view of Ex­
planation 4 of the notification concerned. But this 
explanation is relevant only for deciding the rate at 
which the concession is to be allowed and not for 
computing the quantum of excise duty actually paid 
by the assessee for working out the concessions avail­
able to them. In computing the duty of excise paid, 
duty on inputs was included twice-ones as duty paid on 
inputs and again the same lirnount included alongwith 
the duty paid on output-which is not covered by the 
explanation 4 ibid. 

The Ministry of Finance while not admitting the 
objection stated (December 1985) that there could 
not be two effecive rates of duty for one product and 
once the effective rate of duty bad been found out, 
the quantum of duty paid by the assessee would be 
worked dut on that basis alone. The Ministry's reply 
is not acceptable because the words "duties of excise 

. paid" and "effective rate of duty leviable under the 
Central Excises Act" used in the notification have 
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been defined differently in explanations (3) and (4) 
of the notification. As per explanation (3) ibid 
"duties of excise paid" means the sum total ot tne 
duties of excise, if any, paid under the Central Excises 
and Salt Act, Additional Duties of Excise (Textiles 
and Textile Articles) Act, 1978 and Section 50 ot 
the Finance Act, 1982. A s such the quantum cf 
"duties of excise paid" is Lo be worked out by totalling 
the actual duties paid by the assessee and not to be 
worked out notionally as opined by tile Ministry. 
The grant of excess credit was, therefore, not 
warranted. 

2.58 Excess grant of rebate on incentive to produce 
more sugar 

Under notification issued on 12 October 1974 as 
amended, sugar factones are entitled to rebate of 
excise duty payable on sugar on the quantity of 
excess production over the average production of 
five preceding years. 

A sugar factory started ;m;Ju .I ion of sugar after 
1967-68 and the first two years, production was not 
to be taken into account for average production. 
There was production in the corresponding period nf 
1971 (October-November) and 1972 (October-Novem­
her) but there was no production in 1973. In respect 
of their claims for 1974 (October-Novem'.)er), the 
assessee company calc.:u lated average· production tak­
ing into account the DlOduction tor earli~r 5 years, 
while the depai tment calcularecl the same on the 
basis of production for earlier two years. The issue 
was settled in :ippeal in December 1982 in favour of 
the assessee. 

While sanctioning tbe reba'te claim of the assessee 
in July 1983, as de"Cided in appeal, the department 
ha.cl calculated and allowed ex1:ess rebate of 
Rs. 1,38,774 based on earlkr 3 years and also an 
amount of Rs. J ,92,722 based on earlif' r 5 yea-rs. 

When the ~rron~ous rebate: of R s. 1,38,774 (in 
a~dition to R s. 1,92,722 admissible) was point<"d out 
in audit in August 1984; the departn1ent replied ( June 
1985) that the amount of Rs. 1,38,774 had since 
been debited to per.>0n.1l ledger · accou nt. 

The Ministry of Financ·) confirmed the facts 
(November 1985). 

2.59 Excess grant of refund 

Section 4 of the Central Excises and Salt Act, 1944 
allows deduction of the duty payable from the pric~ 
of the manufactured product for arnvmg at the 
assessable value of the product. But if the asscssee 
collects more duty than the duty paid to the .Govern­
ment for the goods, the assessable valne is reou irerf 

to be. redetermined after adding such e.{ces:; tc the 
original assessable value. 

(i) A unit manufacturing aerated water availed 
exemption from duty under a notification dated 
1 March 1978 on the first clearance of the goods 
valuing Rs. five lakhs during the years from 1978-79 
to 1980-81. The duty was paid in full, <md the unit 
claimed refund thereof. An amount of Rs. 4,34,191 
was refunded in July and October 1982. Since the 
duty was realised by the manufacturer from the cus­
tomers, refunds of the amount without re-determining 
the assessable value resulted in excess refund of 

Rs. 1,06,082. 

The omission wa's pointed out to the department m 
February 1985. 

The Ministry of Finance, while accepting the fact:; 
as correct, stated (November 1985) that th e duty 
could not be demanded as the refund was made rnorC". 
than two years before the irregularity was poinled out 
in audit . 

(ii) A unit ma·nufacturing "calcite and wollastonite 
powder" dutiable under tariff item 68 was paying duty 
on value including post manufacturing ch~rges uncler 
protest. In appeal, the post manufacturing charges 
were held deductible from the value. Consequent 
upon this decision, a.s total value of clearances did 
not exceed Rs. 30 lakhs, the unit preferred the follow­
ing three refund claims, after claiming exemption 
under notifications dated 18 June 1977, 1 March 
1979 and 19 J une 1980, under which duty upto 
Rs. 30 lakhs was exempted if clearances dcring pre­
ceding year <lid not exceed Rs. 30 Iakhs and the snme 
were allowe__d by the department : 

Year 

1978-79 

1979-80 

1980-81 

Rs. 

1,57,861 

1,70,350 

1,78,683. 

Due to these refunds for year 1978-79 and 1979-
80, the value of clearances after redetermining 
the same as per provisions referred to above exceed­
ed the Umits of R s. 30 lakhs in these years which 
made the unit ineligible for exemption during the year 
1979-80 and 1980-81. 

These irregular refunds a.mounting to R s. 1,49,033 
for the years 1979-80 and 1980-8 1 were pointed out 
in audit in November 1983. T he department stated 
(October 1984) that where an assessee had opted to 
pay duty as per invoice value, under notification 
dated 30 April 1975, the provisions of ~ection 4 ibid 

.,._ .. 
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were not applica.ble for refixing as<>essable value. 
There did ·not appear to be any sound legal basis to 
hold that the total 'V alue of clearances of a unit need 
to be redetermined, if lhe uni t recei v~d refund of any 
amount recovered by mistake as excise duty. It w~s 
further stated that Section .i could not be relevant in 
the present case nor it could rt'asonably be invot<ed 
to provide legitimacy to 3n exercise of redetermination 
of total value of dearanct:s ;}S th::: assessee was avail­
ing of the invoice value procedure and no fixation of 
assessable value as per Sect ion 4 ibid was required. 
The said view of the department, however, goes coun­
ter to the opinion of the Law Ministry dated 27 
February 1980 which was circulated with Board's 
letter of 21 March 1980 to the eilect that in deter­
min ing the invoice price, principles provided in Sec­
tion 4 should be followed. 

The Ministry of Finartce admitted the objection 
(January 1986). 

2.60 Irregular grant of refund 

As per a notification issued on 19 June 1980, g<'ods 
falling under tariff item 6.8 in respect of first clearan­
ces for home consumption by or on behalf of a 
manufacturer from one more factories upto a value 
not exceeding Rs. 30 lakhs cleared on or after 1st day 
of April in any financial year were exempt from the 
whole of the duty leviable thereon subject to the con­
dition that the total value of the said goods cleared, 
if any, for home consumption by him or on his behalf 
from one or more factories in the preceding financial 
year did not exceed Rs. 30 lakhs. 

The Supreme Court in _its judgement dated 
15 December 1971 held that person getting his goods 
manufactured by supplying raw materials was a manu­
facturer for the purpose of Section 2(f) of the Central 
Excises and Salt Act, J.944. 

A manufacturer of goods falli ng under tariff it em 
68 manufactured the goods on behalf of the primary 
manufacturer who supplied raw material and the' 
specifications. The primary manuff.cturer was also 
having turnover of more than Rs. 30 lakhs. The 
assessee (secondary manufacturer) initially paid the 
duty of Rs. 1,15,548 on clearance of the goods during 
the period from 2 March 1982· to 27 August 1982. 
Subsequently, the duty was refunded to him allowing 
the benefit of the above mentioned notification. The 
refund was not admissible as the real manufacturer is 
the person who supplied raw materials and specifica­
tions as per Supreme Court's judgement and his turn-

over was more than Rs. 30 Jakhs for the preceding 
.financial years. 

The mistake was pointed out to the department in 
September 1984. 

The Ministry of F inance stated (January 1986) that 
the matter regarding status of the manufacturers who 
manufacture on behalf of other manufacturers supply­
ing them with raw mMerial and specifications was 
subject matter of a case before the Supreme Court. 

2.61 Refund of time-barred claim 

Any claim for refund of ex::::ise duty paid in excess 
should be preferred before expiry of six months from 
the date of payment of duly as laid down in Section 
1 lB of the Central Excises and Salt Act, 1944. 

An assessee m&nufacturing sugar preferred a claim 
for refund of Rs. 1,10,908 in July 1981 towards 
incentive rebate on excess produc!inn of sugar during 
t he months of October and November 1980 (cleared 
in December 1980) in terms of a notification issued 
on 29 August 1980, which was sanctioned by the 
department and credited to his personal kdger account 
in December 1982. The refund claim !,">referred in 
July 1981 after the expiry of six months from the 
date of payment of duty (viz. December 1980) was, 
therefore, clearly hit by time bar. 

On the irregular refund of a time-barred claim being 
pointed out in audit (May jAugust 1983), the depart­
ment contended (January!M::iy 1985) that the sanction 
of incentive rebate on excess production of sugar ba.sed 
on Government policy announced from time to time 
governed by different set of instructions, which con~ 
templated credit to personal ledger account even in 
advance and hence would not amount in any way to 
refund of d uty already paid and would thus fall out­
side the purview of erstwhile Rule 11 of the Central 
Excise Rules, 1944 or Se.clion llB of the Act. The 
so-called incentive rebate a~ose only out of a partial 
exemption notification issued under Rule 8 ( l) of 
Central Excise Rules, 1944 anq is in effect, only a case 
of refund of excise duty paid. Section llB is also not 
restrictive in application but covers all claims for re­
fund of excise duty, as clarified by the Board in con­
sultation with the Law .Ministry in May 1981. This 
view is also supported by the decisions of the Appel­
late Tribunal in the case of Namdung Tea Co. Ltd., 
Calcutta Vs. Collector of Central Excise, Shillong 
[1 984(15) ELT 4677] and Shree Una Taluka Khedut 
Sehakari Khand Udyog Mandali Ltd. Vs. Collector 
of Central Excise, Bombay [198-t(lS) ELT 183). 
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Further, according to Board's instructions govern­
ing such claim_s, the claim should have been submitted 
in November 1980 itself, immediately after the pro­
duction exceeded the base production without waiting 
for the actual clearance of the excess production. 

The contention of the department is, therefore, not 
correct. 

The Ministry of Finance stated (January 1986) that 
tile concerned Collector had been advised to re­
examine the matter in accordance with the Board's 
instructions of 11 July 1985. 

2.62 Non levy of cess 

(i) Handloo~ cess 

CESS 

Under the Khadi and other Handloom Industries 
Development (Additional Excise Duty on Cloth) Act, 
1953, additional excise duty (called handloom cess) at 
the rate of 1.9 paise per square metre is leviable on 
all fabrics on which excise duty is paid. By virtue 
of a notification issued by the Ministry of Commerce 
in March 1975, cloth exempt from duty is also exempt 
from the payment of handloom cess. However, as 
per a clarification issued by the Ministry of Finance 
on 21 September 1984 such exemption from payment 
of handloom cess is not available to processed man­
made fabrics. 

A manufacturer of man-made fabrics [tariff item 
22 (3)] cleared the fabrics without payment of band­
Joom cess amounting to Rs. 74,806 during the period 
from April 1981 to March 1982. 

Ori the mistake being pointed out in audit (May 
1983), the department stated (December 1983) that 
grey man-made fabrics were purchased by the nssessee 
from the open market and no process was carried out 
by the assessee on the base grey fabrics and hence no 
cess was payable on them. However, this view of the 
department is not acceptable because as per the deci­
sion given by CEGAT (J 984 ECR 875), cess shall 
be collected on goods even though such goods are 
exempt from basic excise duty unless there is a speci­
fic provision to that effect. 

The department stated in May 1985 that the matter 
bad been re-examined and demand amounting to 
Rs. 5,46,410 bad been confirmed. 

The Ministry of Finance stated (December 1985) 
that as the order confirming the duty amounting to 
Rs . 5.46 lakhs was reversed by the AppeJlate Collec-

tor, an appeal against that order had been filed 
before the Appellate Tribunal. 

(ii) Vegetable oil cess 

As per Section 3(i) of the Vegetable Oils Cess Act, 
1983, read with a notification dated 8 December 
1983, cess bas to be levied and collected for the pur­
poses of the National Oil Seeds and Vegetable Oils 
Development Board Act, 1983, as a duty of excise on 
vegetable oils produced in any mill in India at Rs. five 
per quintal of vegetable oil. · 

Under Section 3(h) of National Oil Seeds and 
Vegetable Oil Development Board Act, 1983, read 
with Section 2(2) of the Vegetable Oils Cess Act, 
1983, cess is payable not o~ly on the oil extracted 
from oil seeds, but also on the oil extracted frem oil 
cake by solvent extraction method, as oil cake is an 
oil bearing material of plant origin containing glyce-
rides. 

The Ministry of Agriculture clarified on 20 Decem­
ber 1983 that the cess was also leviable on the clos­
ing stock of vegetable oil on 31 December 1983 at 
the rate applicable from 1 January 1984. 

(a) A manufacturer of oil was not paying "cess" on 
the cotton seed · oil extracted by solvent extraction 
process from January 1984 and stopped paying the 
cess on the expelled cotton seed oil as well from 
March 1984. The cess not collected from January 
1984 to April 1984 amounted to Rs. 1,21,900. 

On the omission being pointed out in audit, the 
department issued two show cause notices for levying 
the cess of Rs. 2,28,563 on 45,712.72 quintals of 
oil extracted from March 1984 to February 1985. 
Action to process show cause notice for a further 
quantity of 13,433.92 quintals, involving a cess of 
Rs. 67,169 was also in hand. 

The Ministry of Finance stated . (November 1985) 
that a dema'nd for Rs. 1,38,930 has been con.firmed 
in July 1985 in respect of crude cotton seed oil pro­
duced and extracted during the period March 1984 
to August 1984. 

(b) A manufa'cturcr of rice bran oil did not pay 
cess on it (rice bran oil) since the date of imposition 
of cess. Another manufacturer (same collectorate), 
however, paid cess on "sal oil" (his manufacture) 
from April 1984 only. Cess not levied on the two 
vegetable oils mentioned above amounted to Rs. 1 .09 
lakhs on clearances made during the period from 
January 1984 to January 1985 for rice bran oil and 
January 1984 to Ma·rch 1984 for sal oil. 
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The omissions were pointed out in audit in M.arch 

1985. 
The Ministry of Fmance stated (November 1985) 

that two show cause notices demanding cess of 
Rs. 1,08,689 had been issued and the concerned 
Collector of Central Excise asked to finalise the cases 

expedi tiously. 

(c) Two manufa'cturers of vegetable oils were: 
allowed to clear 17,978.20 quintals of vegetable oil 
durincr the period from J anuary 1984 to J anuary 
J 985 °without levy of cess amounting to R s. 89,891~ 
'The mistakes were pointed out to the department in 
July 1984 and M ay 1985. 

The Ministry of Ffnancc st~ted (November 1985) 
tha't show cause notices demanding duty amounting 
to Rs_ 2.07 lakhs had been issued to both the units. 

(d) A manufacturer did not pay cess amounting 
to Rs. 25,694 on vegetable oil produced in his sol­
vent extrac t ion plant during the period J anuary 1984 
to Mav 1984. On the omission being pointed out 
in audit the department intimated (July 1985) that 
show ca·use-cum-demand notices for cess amounting 
to Rs. 1.16.539 had been confirmed in May 1985. 
The recovery particulars are, however, awaited. 

It was further noticed in audit that in respect of 
two manufacturers. show cause-cum-demand notices 
for cess amounting tc Rs 3,10.495 on veg'etable oil 
produced in their solvent extra·ction plants bad been 
pending adjudication for more th an six months and 
in respect of one manufacturer . the department had 
intimated that a show cause-cum-demand notice tor 
cess amounting to R s. 57,451 was also issued (Ma'y 
J 985). 

The Ministry of Finance stated (November 1985) 
tha t the duty amounting to R s. 1,16,539 and 
Rs. 57,451 had been rncovered from two units; in 
respect of the third unit demand for Rs. 1,18,601 had 
been confirmed ; and another unit had obtained stay 
order from the High Court. 

(iii) J ute ces~ 

Under Jute Manufactures Cess Act, 19g3 (effecttv1: 
from 1 April 1984) excise duty in the nature of cess 
became leviable on certain classes of jute manufac­
t ures specified in the Act. One such class is jut~ yarn 
and twine (tariff item 180). 

As per Central Excise Laws (Amendment and 
Validation) Act, 1982, no notification issued under 
Central Excises and Salt Act, 1944 or Rules there­
under granting a'.ny exemption from any duty of excise' 

shaJl have the effect of p roviding for exemption from 
the duty of excise leviable under a Centr~l A~t other 
than Central Excise Act unless such .not1ficat1on ex­
pressly refers to the provisions of the sa.id Central 
Act in the preamble, or, by express words, provide for 
exemption from the duty of excise leviable under 

the said Central Act. 

By a notification issued (March 1972) under Cent­
ral Excise Rules, jute twine and yarns consumed 
within the factory of production for use in the ma11u­

facture of jute products are exempt from the duty 
of excise leviable under Central Excise Act. Th~ 
said notification, however, does not provide, by 
express words, the exemption of ccss leviable undet 
the Cess Act 1983 (another. Central Act). Accord­
ingly, in the light of Amendment and Validation Act, 
1982 the above notification shall not have effect in 
granting exemption to such yarn from cess leviable 
under Cess Act 1983. Also, there is no other noti­
fication exempting such jute yarns from cess. Thus 
jute yarns when captively consumed in the manufac­
ture of jute manufactures are liable to cess. 

In eight composite jute mills manufacturing jute 
goods, cess amounting to R s. 36.73 lakhs was not 
paid on jute yarns consumed within the factory of 
procfuction in the manufacture o.f jute fabrics (May 
1984 to November 1984). 

On the omission being pointed out ln audit 
(September 1984), the department issued (O ctober 
1984) show cause notices to all manufacturers de­
ruanding cess of R s. 50.00 lakhs on jute yarns capti­
vely consumed during. May 1984 to February 1985. 
Further, while attributing late receipt of the Cess 
Act for delay in timely action the department inti­
mated (May 1985) that one assessee had filed a writ 
petition in the High Court. 

T he Ministry of Finance stated (November 1985 
and Janua ry 1986) that the ma tk r was under exa­
mination in consulta.tion with the Ministry of Law 
for the period from 1 May 1984 to 14 September, 
t 984 as die Jute Manufactures. Cess Rules were 
modified on 15 September 1984. 

(iv) Ccss on pap~r and automobiles 

Section 9(1) of the Industries (Development and 
Regulation) Act, 1951 provide's for the levy and 
collection as a cess on all goods manufactured or 
produced as may be specified, a duty of excise a.t 
such ra te as may be specified. As per an explana­
t inil in the Section, the expression"value" is the 
wholesale cash price for which such goods of the like 
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kind and quality arc sold or are capable of being 
sold for delivery at the place of manufacture and at 
theJ time of removal therefrom, without any abate­
ment or deduction whatsoever except trade discount 
and the amount of duty then payable. 

Cess at the rate of 1 / 8 per cent c;d valorem became 
leviable on paper with effect from 1 N?vcrnber 1980 
as per a notificatoin issued under the aforesaid Sec­
tion 9(1) on 27 October 1980. 

Cess at the rate of 1/8 per cent ad vaforem became 
leviable on automobiles with effect from 1 January 
1984 as per notification issued under the aforesaid 
Section 9(1) on 28 December 1983. 

A s per the Central Excise Laws (Amendment and 
Validation) Act. 1982 effective retrospectively, where 
a notification or order fixing any rate of duty leviable 
under a Central Law providing for levy and collec­
tion of any duty of excise, it shall expressly refer to 
the provision of the Centra~ Law and it shall not 
have effect unless it fixed the rate of duty under the 
said Central Law or expressly r~fers to the provision 
of the Central Law in the preamble. 

Cess was realised from twenty manufacturr.rs of 
paper and one manufacturer of automobiles in Public 
Sector on a value exclusive of excise duty leviable 
under the Central Excises and Salt Act 1944, excise 
duties (basic and special) and the sales tax leviable 
under a State Act. The exclusion of the excise 
duties (basic and special) and the sales tax was 
not c~rrect since they were not duties leviable under 
the Industries (Development and Regulation) Act. 
Only the cess and trade discount was to be excluderl. 
The mistake resulted in. short levy of cess amounting 
to Rs. 15,66,810 during the different periods from 
November 1980 to December 1984. 

This issue was discussed in a tripartite meeting held 
on 7 February 1985 with the Ministry of Law in 
which the view of Audit was upbeld. 

The Ministry of Finance stated (December 1985) 
that the issue regarding amendment of Section 9 ( 1) 
of Industr ies (Development and Regulation) Act had 
been referred by the Ministry of [nduslry to an expert 
group for defining the 'value' in relation to levy of 
cess. 

PROCEDRUAL DELAYS AND IRREG ULARI­
TIES WITH REVENUE IMPLICATIONS 

2.63 Delay in moving for vacation of stay 

( i) On 'phenol formaldehyde resin' duty i5 kviable 
under tariff item 15A. Consequent to retrospective 

amendment of Rules 9 and 49 of the Cen~ral Excise 
Rules in February 1982, no excisable goods can be 
cleared without payment of duty even for capt1v~ 
consumption fo r manufacture of any other commo­
dity. 

A manufacturer of 'phenol formaldehyde resin' 
consumed it internally in the manufacture of coated 
abrasives (tariff item 51) without payment of duty ou 
the plea that goods were not cleared from the fac­
tory. In April 1978, a High Court granted him in­
terim stay from paying duty on resin consumed .by 
him subject to his fu rnishing bank guarantee. By 
amendment of Rules 9 and 49 in February 1982 the 
point of dispute on levy of duty on goods for captive 
consumption got settled. However, the -department 
did not move the Court (till July 1985) for vacation 
of the stay order· and recovery of duty amountin_g to 
Rs. 9.02 lakhs on clearances made during 14 April 
1978 to May 1985 (which was secured by bank _gua r­
antee amounting to Rs. 20,000 only). 

On the failure to effect recovery being pointed out 
in audit (April. 1984), the department stated (June 
1985) that action had since been taken for early va­
cation of the injunction. 

T he Ministry of Finance stated (December 1985) 
that the concerned Collector had b<:en asked to pursue 
the matter so that the stay was vacated by the Court. 

2.64 Loss of revenue due to non review o[ appellate 
order 

Duty is levied on mineral oils under the tank dis­
charge system by which the quan tity of oil chargeable 
to duty is determined through dip readings of the 
bonded storage tanks before and after removal of oils. 
This procedure of assessment was confirmed by the 
Central Boar<:! of Excise and Customs in their instruc­
tions issued from time to time. 

A public sector oil refinery initially paid duty on 
the clearance of mineral oils arrived a t by "tank dis­
charge method" but subsequently claimed refund of 
duty on the loss representing the difference. between 
the quantity determined under the tank discharge 
system and the actual quantity loaded in tank wagonl 
lorry. 

All the refund claims were initially rejected by the 
department on the ground that the "purported loss" 
was unreal as no settling time was allowed before mea­
surement of oils contained in tank lorry lwagon. The 
Appellate Collector, however, allowed the refund 
claims holding the view that there was no loss of mine­
ral oil as the differential quan tity was due to spillage 

-, 

--
\ 

l 



1 
'--~ 

( 

' 

OTHER IRREGULARITIES OF INTEREST J25 

which was again recovered and reprocessed. The Ap­
pellate Collector's orders were not reviewed by the 
Central Government and refund amounting to 
Rs. 61,658 was passed by the department. 

It ~as pointed out in· audit (August 1984) that 
non-review of the Appellate Collector's orders resul­
ted in loss of revenue of Rs. 61,658 as it had not 
onJy brought in a situation where the mineral oils 
would not pay duty on volume determined by an au­
thorised system followed in all refineries and i :i~ ialla­

tions but it was also not in consonance wi th the opi­
nion of the Law Ministry circulated on 23 June 1976 
that no refund on drained out o!I even though subse­
quently recovered and reprocessed was permissible. 

The department stated (June 1985) that the 
Ministry did not think fit to review -the Appellate 
Collector's order as it was correct. The fact, however, 
remains that decision of the Min istry prevented the 
Appellate Collector's order which was not in 
accordance with established procedure and the Law 
Ministry's opinion. 

The Ministry of Finance stated (January 1986) thal 
the Board was examining the matter regarding pre~­
cribing a more scientific and precise method for cali­
brating · oil discharge in view of the change in 
technology. · 

OTHER IRREGULARITIES OF INTEREST 

2.65 lnordJnate delay by Public Sector Banks in re~ 
mitting Union Excise duty collel'tions 

On departmentalisation of the accounts of the 
Union Governme11t in l 976, the work of collection of 
.union excise duties till then performed by the Go­
vernment treasuries was entrusted to Public Sector 
Banks from 1 April 1977. 

Detailed instructions for the guidance of Public 
Sector Banks in this regard were issued by the R eserve 
Bank o f India in 1976 and 3imilar insructions for the 
guidance of Assessing/Accounting Officers were 
issued by the Ministry of Finance in 1977. 
According to these instructions, the Central Excitf' 
revenue ini tially collected from the assessees in the 
branches of the nominated Public Sector Banks ter­
med Receiving Branches are remitted to Unk Bran­
ches of the Banks through inter-bank accounting pro­
cedure. The collections are consolidated by the Link 
Branches and remitted to the State Bank of India/ 
Reserve Bank of India who act as, Focal Point Banks. 
The Focal Point Banks credi t S!.!ch receipts to the 
Central Government Account. 

During the concurrent check by Audit of the re­
cords of one Collectorate only out of 32 Collectora es, 
it was noticed that several R eceiving Branches and 
Link Branches of the nominated Public Sector Banks 
'1ad in a large number of cases inordinately delayed 
their remittances to the respective Link Branches and 
Focal Point Banks though under the instructions 
issued, the Receiving Branches are required to remit 
to the Link Branches the collections in a day, at the 
beginning of the next working day and the Link 
Brc.nches are required to remit their collections to the 
Focal Point Banks on the same day. 

The said delay in remittances by the Public Sector 
Banks was pointed out by Audit in February 1983 
and subsequently in August 1984. The department 
stated in September 19S-+ that ~hey had also noticed 
cases of delay in remitta nces by the Pt1blic Sector 
Banks and had reported (March 1983) th~ matter to 
the Ministry of Finance and the Boord and that the 
Board in turn had taken up the matter (May 1983) 
with the Head Offices of the Public Sector Banks and 
the Reserve Bank to invesrigate into the causes for 
the delay and to adopt remedial measure to avoid 
such delay. The department also stated that the 
Board had requested the Resen:e Bank to consider 
as to why the defaulting Banks may not be charged 
interest for the period for which large amounts of 
Government money were locked up with the Public 
Sector Banks. However delay in remittances by the 
Pu f?lic Sector Banks continued to occur and the mat­
ter remained unremedied. 

It was noticed that during the three yea.is 1982-83, 
1983-84 and 1984-85 there was delay in 1077 cases 
involving :i total sum of R s. 57.41 crores as detailed 
below : 

SI. Period of delay 
No. 

I. 8 to J 5 days 

1. 16 lO 30 days 

3. 31 to 193 days 

T OTAL 

No. of Amount 
Cases 

S!fi5 

187 

25 

1077 

(Rs. in crores) 

49.83 

7 .14 

0 .44 

57 .41 

The potential loss in terms of interest cakulated at 
9 per cent per annum on the money so Jocked up 
amount ed to Rs. 17.02 lakhs. 

This was pointed out to the department in Febru­
ary 1985 and July 19~5 . The department confirmed 
the facts in August 1985. 

The Ministry of Finance stated (November 1985) 
that the Reserve .Bank of India vide their letter dated 
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27 May 1985 had finalised the procedure for re­
covery of interest and directed all the Pu blic Sector 
BanJcs including State Bank of India for issuing ins­
tructions to their Branch <Jffices in this regard. The 
provision for levying intere~t on delayed remittanc~s 
at the rate of 5 per cent is effective from l April 
J 985. 

2.66 Short-recovery oi cost of supervision due to non 
revision of rates 

In case of central excise staff posted on cost re­
covery basis, average cost is required to be recovered 
from the assessee in advance. After issue of Govern­
ment of India (Ministry · of Finance) circular <lated 
16 March 1984, such cost is to be recovered at the 
rate of 2-1 12 times of the emoluments. 

A sugar factory maintaining an oulsicle godown 
was utilising the services of one l nspector and one 
Sepoy since July 1975 and _ paying cost of such staff 
at the rate of Rs. 1031 per month for Inspector and 

Rs. 349 per month for Sepoy in spite of the fact tha t 
since July 1975 there had been considerable increase 
in emoluments owing to incr~ase in dearness allowance 
and additional dearness allowance and grant of in­
terim-relief. Even after issue of Government circular 
da~ed 16 March 1984 the rate at wh ich the cost wag 
recoverable from the assessee was not revised result­
ing in short recovery of cost of supervision amounting 
to Rs. 33,275 from April 1984 to December 1984. 

The Ministry of Finance stated (Janu<lry 1986) 1hat 
no additional posts were created f9r the said purpose 
and the work was being supervised by the officers 
from within the strength of the Division itself. The 
Ministry, however, did no~ deny the fact that the 
assessee had been utilising the services of one inspec-· 
tor and one sepoy at his o utside godown since 1975. 
The contention that the posts were not specifically 
created for a particular unit is only a seconda-ry thing 
and the unit has nothing to do with such orders. The 
Ministry's reply is therefore, not tenable. 
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ANNBXURE-2.1 

Number of outstanding audit objections and amount of revenue involved (in crores of R upees) 

(See para '). 10 of this report) 

SI. 
No. Collectora te 

1. Bombay I 

2. Bombay Tl 

3. Pune 

4. Thane 

5. Aurangabad 

6. Goa 

1:-chandigarh 

8. Bangalore 

9. Belgaum 

10. Nagpur 

11 . Delhi 

12. Jaipur 

13. Madras 

14. Coimbatore 

15. Trichy 

16. Madurai 

17. Shillong 

18. Cochin 
19. Bhubaneswar 

20. Calcutta 

21. West Bengal 

22. Indore 

23. Kanpur 

24. Meerut 

25. Allahabad 

26. Patna 

27. Guntur 
28. Hyderabad 

29. Baroda 

30. Rajkot 

31. Ahmedabad 

Raised upto 1980-81 Raised in the year 
including the year 1981-82 

No. 

35 
19 
J2 

2 

22 

7 

I 

388 
14 

5 

2 

5 

8 

7 

104 
81 

125 
98 

209 

107 
26 
23 

144 

34 
23 
45 

1548 

1980-81 

Amount 

4.64 
J.28 
0.35 
0 .01 

0.17 

0. 37 
0 .01 

5.28 
0 .03 

0.04 

0.11 

0.61 

6.78 
4.67 
3.63 
1.19 
4.41 
0 .38 

4.86 

0.12 
0.96 

2.35 
0.11 

0.54 

42.90 

No 

24 

46 
11 

I J 

2 

37 

5 

114 
16 . 

J7 
7 

1 

2 

149 
66 

78 
57 
95 

53 
14 

30 

108 

15 
3 

18 

982 

Amount 

3.01 
7.82 
0 .47 
0 . 11 

0 .01 
0.43 
0.01 

0.03 
2.20 
0 .04 
0.06 

0.01 

0 .06 

13 .87 
7 .79 
0.94 
1.28 
0 . 17 

0.09 
0.66 
0.06 
0.25 

2.70 

0. 15 

42 .22 
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Raised in the year 
1982-83 

No. 

37 
57 
24 

22 
2 

2 

21 

3 
9 

60 

28 
28 
14 
17 
19 
8 

164 
73 

116 

24 
65 
52 
28 
35 

111 

37 
JO 

14 

1080 

Amount 

8. 08 
6.35 
3.40 
I. 39 
0 .06 
0.03 
0 .34 

0 .03 

0 .02 
0.87 
0.49 
0.17 

0.13 

0.04 
0.20 

2.11 

10.56 

7.87 
234 .28 

0 .01 

0.26 
0.18 

17. 78 

0 .05 

0 .57 

0.03 
0.10 

295.40 

Raised in the year 
1983-84 

No. 

62 
93 
33 

70 
14 
2 

58 
17 

2 

30 
109 

46 
149 
38 
25 
17 

3 

29 
262 

95 
154 
SS 

106 
104 
47 
21 

270 
58 

14 
46 

2029 

Amount 

3.34 
7.43 
3.48 
4.42 
0.57 
0. 13 
0.96 
0 .74 
0 .02 
0.06 

3.86 
0.38 
2.76 
0.34 
0 .05 
0 .04 

0.01 
8. 71 

21.98 
3.58 
1.08 
0.39 
0.39 
0.87 
7.86 
0.01 

1.21 
0.01 
0 .74 

75 .42 

Total 

No. Amount 

158 
215 

80 
105 

16 
7 

138 

19.07 
22 .88 

7.70 
5.93 
0.63 
0.34 
I. 73 

25 1.12 
6 0.06 

45 0. 11 

671 12.21 

104 0.94 
199 3.03 
61 0.48 
48 0.09 
46 0 .35 
16 2 . 78 

4 0 .01 
29 8. 71 

679 53.19 
315 23 . 91 
473 239 .93 
234 2.87 
475 5.23 
316 1. 52 
115 31.16 
109 0 . 19 

633 1 .25 
144 

50 
123 

5639 

6.83 
0.15 

1.53 

455.94 



ANNExuER-2.2 

Collc::ctoratewise statement of dem ands pending collection because of stays granted by Courts/Tri0 J 1al>/ App~l l.lte Authorit ies 
(See Para No. 2.54 of this report ) 

(Amount in Rupees crores) 

2 3 4 5 6 7 

Collectorate Recovery of C.E. Out of Column(2) Disputed demands Department failed to Total 2+ 4+ 5 Re-
duty stayed by the secured by bank not collected by the collect the demands marks 
Court/Tribunals/ guarantees given · department even other than disputed 
Appellate Autho- by the assessee though demands were demands 

cities not stayed by the 
Courts/Tribunals/ 
Appellate Autho-. 

rities 

No. of Ampunt No. of Amount No. of Amount No. of Amount No. of Amount 
Cases Cases Cases Cases Ca es 

l. Bombay-I NA 
--., 

2. Bombay-11 NA 
3. Pune 142 15. 36 19 2.53 35 2 .38 18 0 .57 195 18.31 
4. Thane 11 5 17 .89 62 6.66 33 2 .19 57 0 .19 205 20 .27 
5. Aurangabad 256 12 .83 78 6 .30 11 8 0 .65 582 0 .18 956 13.66 
6. Goa l 0 .02 1 0 .02 l l 0 .92 5 0.09 17 l.03 
7. Chandigarh 136 8 .60 46 5.63 57 l.00 286 60 .35 479 69.95 
8. l!angalore 175 40 .93 17 32 .91 21 0 .38 386 1.00 582 42.3 1 Revised 

figures 
as on 
31-7-85 

9. Belgaum 71 1.66 19 0.58 5 0 .72 822 0 .09 898 2 . 47 -do-
JO. Nagpur NA 
ll . Delhi 270 28. 77 1.,' ') 22 .46 138 3.55 655 I. 71 1063 34 . 03 includes 

figures 
for Delhi 

& 
Haryana 

12. Jaipur 189 7 .37 50 1. 89 53 0 .24 418 J.13 660 8.74 
13. Madras 11 5 9.'31 26 4.00 92 0 .97 1296 2 . 10 1503 12 . 38 
14. Coimbatore 64 11.03 18 9.27 16 0 .04 955 0.46 1035 11 .53 
JS. Trichy 76 0.35 6 0.10 17 0 .27 599 0.69 692 1.31 
16. Madurai 142 1.1 2 100 0. 67 21 0.1 6 255 0 .32 418 1.60 
17. Shillong 52 4 .93 26 0.81 64 2. 49 98 1. 27 214 8 . 69 

~· 18. Cochin NA 
19. Bhubaneswar 137 3 .52 57 0 . 50 80 1.37 760 3. 67 977 8. 56 
20. Calcut \a NA 
21. West Bengal N A 
22. Indore NA 
23. K anpur NA 
24. Meerut NA 
25. Allahabad NA 

.26. Pa tna 36 6 .04 5 0 .08 45 11.80 28443 5 .06 28524 22. 90 
27. Guntur 94 3 .35 45 0 .37 37 1.41 18 0 .07 149 4. 83 
28. H yderabad 58 42 . 14 45 42.07 10 0 .03 1767 0 .19 1835 42. 36 

29. Baroda 267 34.67 113 18.46 66 0.95 58 0.73 391 36. 15 

30. Rajkot 43 3.47 7 0.48 23 0. 14 29 0 .004 95 3. 6 14 
31. Ahmcdabad 393 70 . 14 98 15.72 79 2.12 48 2 .03 520 74 .29 

32. Bolepur N A 

Total 2833 323. 50 907 171.50 1021 33 . 78 37554 81.904 41.408 439 . 184 
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CHAPTER 3 
RECEIPTS OF THE ADMINISTRATIONS OF THE 

. UNION TERRITORIES WIIBOUT LEGISLA­
TURES 

Tax and non-tax receipts of Union Territories without Legislatures 

The trend of tax and non-tax revenue receipts of the Administrations in the Un ion Territories, whkl1 
do not have Legislature, are indicated below :-

Del bi 

A : Tax revenue 

SaJes tax 1982-83. 2 11.02 
1983-84 230.83 
1984-85 278 .09 

State excise 1982-83 66.10 
1983-84 76.17 
1984-85 81.87 

Taxes on goods and p1ssengers 1982-83 .. 20.13 
1983-84 **21.25 
1984-85 .. 22. 75 

Stamp duty and registration fee 1982-83 10.80 
1983-84 11.93 
1984-85 13.24 

Taxes on motor vehicles 1982-83 7.27 
1983-84 8. 8 
1984-85 10 .89 

Land revenue 1982-83 0 .26 
1983-84 0.17 
1984-85 0 .19 

Other taxes and duties on commodities and 
services 1982-83 10.98 

1983-84 10.09 
1984-85 9.75 

Total tax revenue 1982-83 326.56 
*1983-84 359 .22 
*1984-85 416.78 

B : Non-tax revenue 1982-83 8. 18 
*1983-84 l 1.87 
*1984-85 J0. 64 

Total revenue 1982-83 334.74 
*1983-84 371. 09 
*1984-85 427.42 

Neg. : Negligible receipts. 

Chandigarh Dadra and 
Nagar 
Haveli 

2 3 

Anda mans 
and Nico­
bar Islands 

4 

(fn crores of rupees) 

12.01 Nil Nil 
13.71 Neg. Nil 

15.00 0. 18 Nil 

7.76 0.06 0.61 
8.64 0 .07 0 .67 

10.52 0 .07 1.00 

0.42 Nil Nil 
0 .51 Nil Nil 
0.53 Nil Nil 

2.48 0 .02 0.04 
2.74 0.02 0.05 

. 2 .82 0.02 0. 06 

0.41 0.08 0.01 
0 .25 0.34 0.02 
0.36 0.10 0.03 

Neg. 0.02 0 .04 
Neg. 0.02 0.05 
Neg. 0.03 0.05 

0.90 Nil 0.03 
0.81 Neg. 0.03 
0.72 Nil 0.03 

23.98 0.18 0.74 
26.66 0 .45 0.82 

31.30@ 0.40 1.17 

5.05 0 .54 7.42 
8. 57 0.42 7.31 

23.29 1.58 11.13 

29.03 0.72 8.16 
35.23 0.87 8.13 
54.59 1.98 12 .30 

*Details given in table above are indicative and may differ from final accounts figures slightly. 

Minicoy 
and Laksb­

dweep 

5 

Nil 
Nil 
Neg. 

Nil 
N il 
Nil 

Nil 
Nil 
Nil 

0.01 
0.01 
0.01 

Nil 
Nil 
Nil 

0.06 
0.01 
0. 04 

Nil 
N il 
Nil 

0.07 
0.02 
0.05 

0.41 
0.56 
1.17 

0.48 
0.58 
1.22 

Total 

6 

223. 03 
244.54 
293_. 27 

7-L53 
85.55 
93.47 

20 . 55 
2 1 .. 76 
23 .28 

13.35 
14 .75 
16. 15 

7 . 77 
9.39 

11.38 

0.38 
0. 25 
0.31 

J 1.91 
10 .93 
10 .50 

351.53 
387 . 17 

449. 71@ 

21.60 
28 .73 
47.81 

373 .13 
415. 90 
497.52 

**Levied and collected by the Municipal Corporation of Delhi as agent of Delhi Administra tion as per provisions of Section 178 of 
the Delhi Municipal Corporation Act, 1957. 

@Includes Rs. 1.35 cro(es on account of Taxes and Duties on Electricity relating to Chandiga rh Union Territory. 
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The bulk of the non-tax revenue in Andaman and 

Nicobar Islands is accounted for by Forest receipts. 

Most of the non-tax revenues in Chandigarh are ac­

counted for under the beads Chandigarh FJectric 

Scheme and Road Transport Services. [n Delhi, most 

of the non-tax revenues arc accounted for under the 

New Delhi 
The 1986 

2 9 APR 1986 

heads Interest Receipts-Other Administrative 
Services, Police and Education. 

Results of test check of the records of the revenue 
departments of the Union Territory of Delhi, con­
ducted during the year 1984-85 are included in Part II 
of the Audft Report (Civil) uf the Union Government 
for the year 1984-85. 

(P. K. BANDYOPADHYAY) 
Direcwr of Receipt Audit-11 

......... 

Coun tersigne<l 

New Delhi 
The 1986 

·2 8 APR 1986 

l<JIPRRND-S/J2 C & AG/85-TSW II-12-4-86- 1900 

TN. 
(T. N. CHATURVEDI) 

Comptroller & Auditor General of India 
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