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PREFATORY REMARKS 

As mentioned in the prefatory remarks of Volume I of the 
Audit Report on Revenue Receipts of the Union Government, 
the results of audit of receipts under Direct Taxes are presented 
in this separate volume. The Report is arranged in the foUow10g 
order:-

(i) Chapter I sets out statistical and other information 
relating to ·nirect Taxes. 

~ ii) Chapter 2 mentions the results of audit of 
Corporation Tax. 

( iii) Chapter 3 deals, similarly, with the points tliat arose 
in the audit of Income-tax receipts. 

(iv) Chapter 4 relates to Wealth-tax, Gift-tax and Estace 
Duty. 

The points brought out in this Report are those which have 
come to notice during the course of test audit. They are not 
intended to convey or to be understood as conveying any general 
renection on the working of the Department concern~ct 

(vii) 
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CHAPTER l 
. GENERAL 

1.01 Receipts under various Direct Taxes 

The total proceeds from Direct Taxes for the year 1980-81 
amounted to Rs. 2,996.93* crores out of which a sum of 
Rs. 1,014.35 crores was assigned to the States. The figures 
for the three years 1978-79. 1979-80 and 1980-81 arc s:i;iven 
below:-

(In crores of rupees} 

l978-79 1979-80 1980-81 
020 Corporation Tax 1251.47 1391 . 90 1310.79 
021 Tdxes on [ncomc other than Corpora-

tion Tax 11 77 .39 1340.31 1506.39 
023 Hotel Receipts Tax .. **(- )0 .09· 
028 Other Taxes on Income and Expendi-

lure 24.53 0 .01 ***89.59 
03.l Estate Duty 13 .08 14 .05 16 .31 
032 Taxes on Wealth 55.41 64.47 67.43 
033 Gift Tax . 5.85 6.83 6. 51 

GRoss ToTAL. 2527.73 2817.57 2996 .93 

Less share of net proceeds assigned to the 
Stat1.:s 

Lncomc-tax 706 .62 864 .88 1001.97 
Estate duty 10.71 10 .94 12.38 

TOTAL 717.33 875 .82 1014.35 
Net receipts 1810.40 1941 .75 1982.58 

*Figures furnished by the Controller Genera l of AccOW1ts arc provisional. 
**Rs. 30.69 lakhs received W1dcr this Major head "023-Hotel Receipt tax" 

was to be shared with states. Provisional a llocation for sharing was made for 
Rs. 40.0l la khs of estimated receipts which gave rise to a negative figure of 
Rs. 0.09 crore. 

***Interest Tax receipts arc booked ltndcr this head. This tax was dis­
continued with effect from 28 February J 978 but re imposed with effect from 
30 June 1980. R=ccipts of Rs. 0 .01 crorc in the year 1979-80 represents 
arrear recoveries. 

1 
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The gross receipts under Direct Taxes during 1980-81 went 
up by Rs. 179.36 crorcs when compared with the receipts during 
1979-80 as :tgainst an increase of Rs. 289.84 crores in 1979-80 
over those for 1978-79. Receipts under Corporation Tax 
l'egistered a decrease of Rs. 81.11 crores while receipts under 
'Taxes on income other than Corporation Tax' accounted for 
an focrease of Rs. 166.08 crores. 

1.02 Variations between. bud1:et estimates and actuals 

(i) The actuals for the year 1980-81 under the Major heads 
'021-Taxes on Income etc.', '031-Estate Duty', '032-Taxes 
on Wealth' and '033-Gift Tax' exceeded the budget estimates. 

'The figures for the years from 1976-77 to 1980-81 under the 
''arious heads are given below :-

Year Budget Accuals Variation P~rccnt-
estimates age of 

varia tion 

2 3 4 5 

( fn crores of rupees) 

020-Corporation Tax 

1976-77 1025.00 984.23 (-)40.77 (-)3.98 
1977-78 1298.20 1220.77 (-)77.43 (- )5.96 
1978-79 1441.90 1251 .47 (-)190.43 (- )1 3.20 
1979-80 1529. 50 1391 .90 (- )137 .60 (- )8.99 
1980-81 1515.00 1310. 79 (- )204. 21 (- )13 .48 
021-Taxes on income etc. 
1976-77 957.00 11 94.40 237.40 24.81 
1977-78 1038. ::!0 1002 .02 (- )36. 18 (- )3.48 
1978-79 11 34.80 11 77 .'.19 42.59 3.75 
1979-80 1247 . IO 1340.31 93.21 7.47 
1980-81 1426.00 1506 .39 80 .39 5.64 

·031 - Estate Duty 
1976-77 8. 75 11.73 2.98 34 .06 
1977-78 10. 75 12 .30 1. 55 14.42 

1978-79 11.00 l 3 .08 2.08 18.91 

1979-80 12.00 14 .05 2.05 17.08 

1980-81 13.00 16.31 3.31 25.46 

./ 
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032--Taxcs on Wealth 

1976-77 52.00 60 .44 8 .44 16.23 

1977-78 54 .90 48.46 (-)6.44 (- )11. 73 

1978-79 55.00 55.41 0.41 0 .75 

1979-80 60.00 64.47 4.47 1.45 

1980-8.1 65.00 67.43 2.43 3.74 

033-Gift Tax 

1976-77 4.75 5.67 0.92 19.37 

1977-78 5.50 5.55 0 .05 0 .9 1 

1978-79 5.15 5.85 0. 10 0.18 

l979-80 5.75 6.83 J.08 18. 78 

1980-81 6.25 6.51 0 .26 4 .16 

(ii) The details of variations under the heads subordinate 
to the Major Heads 020 and 021 for the year 1980-81 are given 
ibelow :-

·020-Corpora tion Tax 

{i) Income-tax on companies 

(ii) Surtax 

(iii) Surcharge 

(iv) Receipts awaiting transfer 
to oth.::r minor heads 

(v) Other receipts 

TOTAL . 

Budget Actuals Increase(+ ) P~rccn­
.,.. Short- tage of 

fa ll (- ) variat ion 

2 3 4 5 

(In crorcs of rupees) 

1446.00 1230.53 (- )215.47 (- )14.90 

62.00 21.54 (- )40.46 (-)65.26 

52.55 52.55 

0 .07 0 .07 

7.00 6.10 (- )0 .90 (- )1'2.86 

151·5.00 1310.79 (- )204 .21 (- )13 .48 
---- ----
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021- Taxes on income other than 
Corporation Tax 

(1) Income-tax U96.00 1362.55 166.55 13.93 

(ii) Surcharge 215.00 129.58 - 85.42 39 .73 

(iii) Receipts a waiting transfer 
to o ther minor Heads 3.72 3.72 

(iv) Other receipts 15.00 J0 .54 -4.46 29. 73 

Deduct share of prccecds 
assigned to Sta tes 932.20 1001 .97 69. 77 7.48 

TOTAL 493.80 504.42 10.62 2.15 

1.03 Analysts of collectioru· 

Under the provisions of the Income-tax Act, 1961, income­
tax is chargeable for any assessment year in respect of the total 
income of the previous year at the rates prescribed in the annual 
Finance Act.- The Act, however, provides for pre-assessment 
collection by way of deduction of tax a·t source, advance tax and 
payment of tax on self-assessment. The post-assessment 
collection is of residuary taxes not so paid. 

(i) The break-up of total collections of Corporation Tax and 
Taxes on income other than Corporation Tax, durin.~ 1980-81 
as furnished by the Ministry of Finance, is as under:-

Pre-assessment and post-assessment collection of tax* during 
1980-81 :-

('i) Deduction a t source 

[(ii) Advance tax . 

(iii) Sel f-as-;essmcnt 

(iv) Regul:ir assessment 

(ln crorcs of rupees) 

745.23 

J 739 . 77 

260.14 

334 .01 

*F igures furnished by the Ministry of Finance arc provisional and 
inclusive of surcharge (Union). 

" • 

I 



, 

• 

5 

Besides, the Ministry of Finance have intimated tax collection 
of Rs. 105.76 crores representing Surtax, Surcharge on 
Corporation tax, Other Receipts and Receipts awaiting transfer 
to other Minor Heads, and Refunds of Rs. 367.73 crores. 

{ii) The details of deduction at source under broad categories 
are as under :-

l . Sa larks . 

2. Interest on securities 
3. Dividend s 

4. Lottery or cross-word puzzles 
5. Horse races 

6. Payment to contractors & sub contractors . 
7. Insurance Commission 

8. Other items 

(In crorcs of rupees) 

263 .81 
124.77 
81.89 
3.07 

1.65 
104.48 

3,. 99 
161 .57 

(iii) Advance Tax-Demand and collection. Demand raised 
(i.e. notices issued) and collected by way of advance tax during 
1980-81 :-

(1) D.:mand raised 

(ii) Demand collected out of (i) 

(iii) Arrears under advance tax as on 31 March 1981 

1.04 Interest 

No. of Amount 
cases (In crores 

of rupees) 
2 3 

Not fur· 
nished 

- do-

- d c-

1855.74* 

1704,69* 
151 .'05* 

The Act provJdes for payment or interest by the assesse~ 

for certain defaults such as delayed submission of returns, delayed 
paymeut of taxes etc. In some cases such as those where advance 
~ bas been paid in excess or where a refund due to the 
assessee is delayed, Government have also to pay interest. 

*Figur<!ll furnish~d by Ministry of F inance are provisioal. 
S/35 C & AG/ 81.-2. 
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The particulars 
Government under 
below:-

of · interest levied and interest paid by 
different provisions of the Act are given 

( ln crorcs of rupocs) 

(a) The total am:>unt o f i1aercst levied under various provisions 
of th ; incom~-iax Act during the y.::ar I 980-8 1 . 

(h) Of the amr unt of interest levied, the amount 

(I) Compl.:tely wa iv.:d by the dcp.J.r tmcnt 

(2) Reduced by the department · 

(c) T he tota l amount of interest paid 

(I) On actv:ince tax pa id in excess dassessed tax 

(2) FJr d.::lay in grant of refunds 

1.05 Cost of collection 

155 .40 

6.:!3 

45 .39 

11.04 

2. 39 

( i) The expenditure incurred during the year 1980-81 in 
collecting Corporation Tax and Taxes on Income other than 
Corporation Tax, together with the .corresponding figures for 
the preceding three years is as under :-

(In crores of rup.:cs) 

G ross Expendi-
collections turc on 

collcc-
tions 

020-Corporation Tax 
1977-78 1220. 77 5. 18 
1978-79 1251 .47 5.68 
1979-80 1391.90 5.93 
1980-81 * 1310.79 6. 78 

021- Taxes on income etc. 
1977-78 1002.02 36.28 
1978-79 1177 .39 47.59 
1979-80 l.340.31 41 .48 
1980-814< 1506 .39 47 .50 

*Figures furnished by the Contro ller G eneral of Accounts are provisiuni> l. 

<f 
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(ii) The expenditure incurred during the year 1980-81 in 
collecting other direct taxes i.e. Taxes on Wealth, Gift-tax and 

Estate Duty and the corresponding figures for the preceding 
two years are as under :-

(In crorcs of rupees) 

Gross Exp.:ndi-
co llections turc on 

collec tions 

;QJJ- .Estate Duty 

1978-79 13 .08 1.01 

1979-80 14.05 J.05 

198(}.81 16.31 1.21 

032-Taxes on wealth 

19.78-79 . 55.41 3.53 

1979-80 64.47 3.69 

j 98(}.81 67.43 4 .22 

• 033~Gift Tax 

1978-79 . •. 5.85 0 .50 

1979-80 6.83 0.53 

.198(}.81 6. 51 0 .60 
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1.06 Total number of assessees < 
Uoder the provisions of the Jacome-tax Act, 1961, tax is. 

chargeable on the total income of the previous year of every ,Y 
person which term includes an individual, a Hindu undivided 
family, a company, a firm, an association of persons or a body 
of individuals, a local authority and an artificial juridical person 
and such person by whom tax is payable is called an assessee. 
For the assessment year 1980-81, no income-tax was payable 
on a total income not exceeding Rs. i0,000 except in the case 
of companies, co-operative societies and local authorities. 

(i) The total number of assessees in tbc books of the 
department as on 31 March 1981 was 45 ,94,425. As compared 
to the previous year ending 31 March. ·1980 there was an increase 
of 4,18,810 assessees. The number of assessees status-wise as 
on 31 March 1980 and 31 March 1981 was as under:-

As on As on 
31 31 

March March 
1980 1981 

Individuals 3 1,60,414 34.89.377 

Hindu undivid'!d fami lies 2.35,935 2,34,483 

Firms 6,72,817 7,53.718 

Companies 42,581 44,125 

Others . 63,868 72.722 

TOTAL 41,75,615 45.94.425 

· ~ 



'"' 
·J 

(ii) The break up of assessees category-wise was as under :-

------ - ·--· -·------ - ------ ------. ·- ---. ---·-··--
Individuals Hindu Firms 

undivided 
Comp'.lnies Others Total 

fami lies 

(a) B :low tax1 ble limit 7,63.242 51 .079 1 .00.120 22,077 39.576 9,76,094 

(b) Ab )V.: nx 1bl~ limit but upto R >. 25,000 . 19.08,034 l ,22,907 3.00.926 9,133 22,73.1 23,6-3,734 

(c) Rs. 25,00 1 to Rs. 50,000 6,50.333 46.267 2,04.230 4, 338 6,655 9, 11,823 

(d) R~. 50,00 I to R~. 1,00.000 l ,52,ll6 12,735 l. l l.972 2.867 2,933 2,82, 623 

(e) R~. 1,00.00 1 to R~. 5,00,000 14,826 t438 34,993 3,21 1 744 55,212 l.O 

(}') Abov-.! Rs. 5.00,000 826 57 1,477 2,499 80 4,939 
--- - -- ---

TOTA L 34,89,377 2,34,483 7,53,71 8 44,125 72,722 45,94,425 
·- ·--·--- -··-· 

' 
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(iii) The total number of wealth-tax assessees in the books 
of the department as on 31 March 1980 and 3 l March 1981 
wa a. follows.:-

As C'n As on 
31 31 

March March 
1980 t981 

Individua ls 2.98.375 3,38,763 

Hindu undivided families 44,278 51,420 

Others 3,638 143 

TOTAL 3,46,291 3,90,326 

•(iv) The total number of gift-trot assessment cases for the 
years 1979-80 and 1980-81 was as follows :- ·~ 
1979-80 

1980-81 

54,601 

59,123 

(v) The total number of estate duty assessment cases for 
the years 1979-80 and 1980-81 was as follows :-

1979-80 

1980-81 

1.07 Foreign companies 

39,630 

33,889 

A. Cases where returns have been filed for the assessment year 
1980-81 and assessments completed, as on 31 Marcl1 
1981 :-

(i) N o. of foreign companies 

(ii) I ncome returned 

(iii) Income assessed 

(iv) Gross demand 

Number Amount 
On crores 
of rupees) 

J 52 

120.09 

219.53 

115. J 7 

(v) Dcn11nd outstandi ng out of (iv) as on 31 March J 981 

( vi) Tax paid upto 3.1 March 1981 (iv-v) 

5.62 

I()). 55 

-
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B. Cases where returns have been filed for the assessment year 
1980-81 but assessments were pending as on 31 March 
1981. 

(i) N >. of foreig ·1 companies. 

(ii) Incomc rctumcd . 

(iii) Gross d~m1nd, b;ing tax due o n income returned 

(iv) Demand o utsUind ing ou t o f (iii) as o n 31 March 
1981 

( v) T.lx pl id upto 31 Mirch 1981 (iii- (iv)) 

umb~r Amount 

4 13 

( In crorcs 
(o f rupees) 

2475 .211 
(- ) 2. 04J 

109 1.63 

903. 02 

188.61 

C. Cases where no returns have been filed for the assessment 
year 1980-81; position as on 31 March 1981 :-

Number of foreign Companies 517 

~ 1.08 Arrears of assessments 

, . The limitation period for completion of assessments is 2 years 

\ ' 

in the case of Income-tax, 4 years in the case of Wealth-ta.X 
and Gift-tax and 5 years in the case of Estate Duty. 

(i) Income'-tax including Corporation Tax 

(a) The number of assessment cases to be .finalised as on 
31 March 1981 has increased as compared to that at the close 
of the previous year. The number of assessments pending as on 
31 March 1981 was 25.56 lakhs as compared to 22.99 lakhs as 
on 31 March 1980 and 19.26 lakbs as on 31 March 1979. Of 
the 25.56 lakbs of pending cases as many as 16.76 lakhs cases 
related to summary assessments. 



(b) The number of assessm,ents completed out of arrear assessrµents and out of current 
assessments during the past five years is given below :-

Financial year 

1976-77 . 

1977-78 

1978-79 . 

t-979-80 . 

1980-8 1 . 

Numb ~r of asscssmi::nts completed 

Numb;r of Ou t of Out of To tal P.:rcenlilgc Number 
assessments cu rrent arrears of assess-
for disp:isal men ts 

p;!llding 
at the 

end of 
they.:ar 

56,90,7l 7 24,88,743 14,60, 136 39,48,879 69.4 17,41,838 

55,81,355 25,72,678 14,71 ,135 40,43,8 13 72.5 15,37,542 

52,35,891 2 1,07,544 12,02,783 33,10,327 63.2 19,25,564 

57,89,055 18,97,276 15,92,514 34,89,790 60.0 22,92,265 

65,9 1, 180 18, 12,5 11 22,22,702 40,35,213 61.2 25,55,967 

-- - --- ---

• 

..... 
tv 
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(c) Category-wise break-up of' the total number of 
assessments completed during the years 1979-80 and 1980-Rl 
is as under :-

Scrutiny assessments 

Summary assessm'!nts 

ToTAL 

1979-80 1980-81 

9. 17,776 9,53,757 

25.72,014 30,81 ,456 

34,89,790 40,35,213 

(d) Status-wise break-up of income-tax assessments completed 
during the years 1979-80 and 1980-81 is as under·-

1979-80 1980-81 

(i) Individuals 26,61 ,417 30,58,61] 

(ii) Hindu undivid.:d families l ,89,820 2,06,836 

(iii) Firms 5,54,787 6,70,533 

(iv) Companies 38,033 44,937 

(v) Association of persons etc. 45,733 54,296 

TOTAL 34,89,790 40,35,2 13 

( e) Assessment year-wise position of pendency of income-tax 
assessments at the end of the last two years was as under:-

As on Ason 
3l 31 

March March 
1980 1981 

1976-77 and earlier years 48,669 26,231 

1977-78 72,323 17,437 

1978-79 6,48,858 94,465 

1979-80 15,29,415 . 6,20,980 . 

1980-81 . . J 7,96.854 

ToTAL . 22,99,265 25,55,967 
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(f ) Category-wise b,reak-up oif pending incom~tax 
assessments as on 31 March 1980 and 31 March 1981 is as 
under:-

Scrutiny assessments 

Summ:iry ass.ssm~nt!i 

T OTAL 

As on 
31 

March 
1980 

A5 <'n 
31 

M ·1rch 
1981 

10,27,300 8,80,128 

l 2,71 ,965 16,75,839 

22.99,265 25,55,967 

(g) Status-wise and year-wise break-up of pendency of 
jnccme-tax assessments in respect of various assessment years 
as on 31 March 1981 was as under :-

St:itus 1976-77 1977-78 1978-79 1979-80 1980-81 Te i.al 
and 

c:?rlier 
years 

(a) Company assess-
men ts 3491 il 34 3532 14,820 29,273 52,250 

(b) Non-Company 
assessments 22.740 16,303 90,933 6,06,160 17,67,581 

25,03,717 
TOTAL 

26,231 17,437 94,465 6,20,980 17,96,854 25,55,967 

(ii) Wealth-tax, Gift tax and Estate Duty 

(a) The total number of wealth-tax assessments completed 
during the years 1979-80 and 1980-81 was as under :-

] 979-80 1980-81 

Individuals 2,80,765 •2,58,461 

Hindu undivided familie 41,456 • 39,143 

Others . 3,497 •12 

TOTAL 3,25,71 8 •2,97,676 

*Figures fomished by the Ministry of Finance are provisional and those 
. of 16 .commissioners' charges arc still to be included. 

-
r 

... 
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(b) The total number of gift-tax assessments completed during 
the years 1979-80 and 1980-81 was as follows:-

J 979-80 1980-81 

J ndividua Is 61,540 58,904 
H indu undivided families J .358 1,550 
Others . 144 108 

TOTAL 63.042 60,562 

(c) The total number of estate duty assessments completed 
during the years 1979-80 and 1980-81 was as under :-

1979-80 
1980-81 

32,607 
32,428 

The break-up of the estate duty assessments completed during 
the year 1980-81 according to certain slabs of principal value 
of estate is given below :-

Principal value of property 

(1) Exceeding Rs. 20 lakhs . 
(2) Between Rs. 10 la.khs and Rs. 20 laldlS 
(3) Between Rs. 5 lakhs and Rs. 10 lakhs 
(4) &twe-.:n Rs. 1 lakh and Rs. 5 lakhs . 
(5) B~twccn Rs. 50,000 and Rs. 1 lakh 

TOTAL 

Number 
of as.<;ess­

ment" 
completed 

12 
64 

317 
5,728 
6,016 

12,137 

(d) Assessment year-wise details of wealth-tax, gift-tax and 
e tate duty assessmei1ts pending as on 31 March 1981 are given 
below:-

Number of assessments pending 

Wealth Gift- Esta tr. 
tax tax duty 

1976-77 &earlier years ] 4,277 2,097 7,005 
I 977-78 56,701 2,921 4,256 
1978-79 76,587 5,261 5,628 
1979-80 1, 12,905 9,433 7,726 
198(}.81 2,39,433 18,514 11 ,247 

TOTAL • 4,99,903 38,226 35,862 
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(e) Reopened. assessments and set aside assessments which 
·are pending:-

A. Income Tax 

( 1) Year-wise details of cases of assessments cancelled under 
·section 146 of Income-tax Act, 1961 (or under the cc rrespondiog 
·provisions of the old Act) and which arc pending finalisatioo on 
31 March 1981 was as follows :-

Assessment yea r N umber of 
ct!ses 

1972-73 a nd earlier yea rs 3. 147 
1973-74 8 10 
'1974-75 881 
1975-76 1,444 
J 976-77 2.932 
J 977-78 5,023 
J 978-79 4,328 
] 979-80 1 ,470 
1980-81 1,345 

TOTAL 21 .380 

( 2) Year-wise details of cases of asscssmc11ts cancelled under 
·s ection 263 of Income-tax Act, 1961 (or under the corresponding 
'Provisions of the old Act) and which are pending fi nalisation on 
31 M arch 1981 was as follows :-

Assessment year Numb' r 
of cases 

J 972-73 a nd earlier years 2 16 
1973-74 70 
j 974-75 124 
j 975-76 163 
1976-77 205 
1977-78 136 
l 978-79 10 1 
~1 9179-80 97 
1980-81 79 

---
ToTAL 1, 191 

--· 

T 

-.. 
~ 

\. 

• 
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(3) Year-wise details of cases of assessments set-aside by 
the Appellate Assistant Commissioner under Section 251 of the 
Income-tax Act, 1961 (or under the corresponding provisions of 
the old Act), by the Appellate Tribunal under Section 254 of 
Income-tax Act, 1961 (or under the corresponding provisions of 
the old Act) where fresh assessrnen.ts had not been completed as. 
on 31 March 1981. 

Set aside by Appella te 
A'iSist&nt C ommissioners 

Assessment year 

J 972-73 and earlier 
years 

1973-74 
1974-75 
1975-76 
1976-77 
1977-78 
1978-79 
1979-80 
1980-81 

TOTAL 

*No. of 
cases 

3,384 
590 
758 

1,139 
1,457 
1,302 

689 
380 
214 

9,913 

B. Wealth Tax and Gift Tax 

Set aside by Appellate 
Tribunal 

Assessment year 

1972-73 and ear lie r 
years 
1973-74 
1974-75 
1975-76 
1976-77 
1977-78 
1978-79 
1979-80 
1980-81 

ToTAL 

No. of 
cases 

660• 
121 
180 
188 
146 
90 
67 
29 
24 

1,505 

(i) Year-wise details of assessments cancel.led under 
Section 25 of the Wealth-tax Act, 1957 and under Section 24(2) 
of the Gift-tax Act, 195~ and which were pending finalisation 
as on 31 March 1981. 

Assessment year N ') . of cases 
W.T . G.T. 

1972-73 i>nd earlier years 415 13 
1973-74 ~ - 108 4 
) 974-75 119 3 
1975-76 71 4 
) 976-77 41 3 
1977-78 35 1 
] 978-79 15 
1979-80 6 
1980-81 1 · 1 

TOTAL 811 29 

*Figures for one commi~sioner's charge still to be included. 
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' (ii) Year-wise details of ca'Ses of assessments et aside by 
the Appel.late Assistant Com.missioner/Appellate Tribunal under 
Section 23(5) /24(5) ·of Wealth-tax Act, 1957, Section 22(5) I 
23(5) of the Gift-tax Act, 1958 and Section 62(5) /63 (5) of the 
Estate Duty Act, 1953 where fresh a sc smenls had not been 
completed as on 31 March 1981. 

Set asia.J.' by 
Assessment y..:ars Se t aside by AACs AppeUa te Tribun~ I 

---
*No. of cases *No. ·or c;1scs 

W.T. G.T. E. D W.T. G.T. E. D. 

1972-73 & carli ..:r y~ars 2,244 58 9 149 2 2 
1973-74 471 13 2 38 4 

1974-75 535 14 3 45 2 

1975-76 465 JS y 36 3 
1976-77 223 12 7 15 1 5 

] 977-78 11 6 3 15 15 4 7 

1978-79 91 2 22 I 5 7 

] 979-80 56 27 3 4 5 

] 980-81 43 26 6 

TOTAL 4 ,244 120 120 303 20 38 

1.09 Ar;ears of tax demands 

The Income-tax Act, 1961 provides that when any tax, 
interest, penalty, fine or any other sum is payable ln consequence 
of any order passed under the Act, a notice of demand shall be 
served upon the assessee. The amount specified as payable' in 
the notice of demana bas to be paid within 35 days unless the 
time for payment is extended by the Income-tax Officer on 
application made by the assessee. The Act has been amended 
with effect from 1 October 1975 to provide that an appeal against 
an assessment order would be barred unless the admitted portion 
·Of the tax has been paid before filing the apyeal. 

*Figur es for one.Commissioner's charge still to be included . 

' ,, 
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(i) Corporation Tax and IHcome-tax 

(a) The total demand of tax raised and remaining uncollected 
as on 31 March 1981 was Rs. 1,112.89 crores including 
Rs. 250.00 crores in respect of which the permissible period of 
35 days had not expired as on 31 March and Rs. 6.06 crorcs 
claimed to have been paid but remaining to be verified/adjusted, 
Rs. 199.62 crores stayed/kept in abeyance and Rs. 21.67 crorcs 
for which instalments had been granted by the department and 
the Courts. 

(b) Demands of Income-tax ( includ ing Corporation tax) 
stayed as on 31 March 1981 on account of appeals and revision 
petitions were as under :-

(I) By Courts 
(2) U'ld :r S!ction 245F(2) (applica tions lo Sctllem'!nt Commi­

ssion) . 
(3) By Tribunal . 
(4) By incom;-tax authorities due to:-. 

(i) App-~a ls and revisions 
(ii) D J uble income-tax claims . . 

(iii) Restriction on remittanccs-S:cl ion 220(7) 
(iii) q thcr reasons 

TOTAL 

(In crorc~ 
of rupees) 

32.J 8 

13.66 
4 .87 

111 .99 
8. 30 
1.72 

26.90 

199.62 

(c) The figures of Corporation tax. Tocome-tax, interest and 
penalty comprised in the gross arrears of Rs. 1,112.89 crores and 
the years to which they relate are given below :-

(in crorcs of rupees) 

Corpora- Jncomc- fntcrcst Penalty Total 
lion tax tax 

Arrears 01' 1970-71 
and earlier y. ars . 18 .14 42.72 10 .91 10.44 82 .21 

1971-72to1977-78 . 30 .26 13 .1 .43 6 1.68 39 .23 262.60 
1978-79 15 .67 52.04 27.14 12 .27 107 . 12 
1979-80 44. 84 87.38 45.80 21.10 199.12 
1980-81 182.04 f67 .37 91.36 21 .07 461 .84 

TOTAL *290 .95 480 .94 236.89 104. 11 1112 .89 

•Includes tax on SPT, ST, EPT and BPT. 
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(d) The table below gives the number of assessees from whom 
gross arrears of Rs. 1,112.89 crores were due :-

Arrear demand~ 

Upto Rs. I lakh in eacn case . 

Over Rs. I la lch upto Rs. 5 lakhs in each case 

Over R s. 5 lakhs uplo Rs. l 0 lakhs in each case 

Over Rs. 10 lakhs upto Rs. 25 lakhs in each case 

Ov~r Rs. 25 lakhs in each case 

TOTAL 

Number of 
asses~ecs 

30,01,582 

7,838 

981 

520 

346 

301 l,267 

Total 
arrears of 

tax 
(ln c rores 
of rupees) 

536. 93 

123 .63 

65.50 

81 .97 

304.86 
---

111 2.89 

(e) Where an assessee defaults in making payment of a 
tax, the Income-tax Officer may issue a certificate to the Tax 
Recovery Officer for recovery of the demand by attachment and 
sale of the defaulter's movable or immovable property, arrest of 
the defaulter and bis detention in prison, appointing a receiver 
for the management of the defaulter's movable and immovable 
property etc. The tax demands certified to Tax Recovery Officers 
and State Government Officers for recovery and its year-wise 
particulars to the end of 1980-81 are as under :-

Demand certified 

At the During To ta l Dcm:uid Balance 
beginning the year recovered 
of the 

year 

(In crores of rupees) 

2 3 4 5 6 

1969-70 359 .52 183. 55 543.07 11 6 .45 426.62 

1970-71 425.25 181.36 606 .61 145 .37 461.24 

1971-72 483 .53 208.79 692.32 167 .52 524.80 

1972-73 530 . 57 264.98 . 795.55 189 .06 606.49 

--

..... 
I 

,. 

_J 
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2 3 4 5 G 

1973-74 598. 15 192 .62 790.77 l ~I .93 628.84 

1974-75 6 16. 07 188. 16 804.23 176.29 627 .94 

1975-76 6 16.35 333.92 950 .27 290 .56 659 .71 

1976-77 678.72 330.30 1009. 02 370 .67 638.35 

I '>77-78 638. 00 258. 00 896.00 244 .00 652.00 . 
1978-79 655.00 309.00 964.00 267.00 697 .00 

1979-80 703 .96 323.65 1027.6 1 287 .6 1 740 .00 

l 9X0..8 I 752.07 301 . 70 1053.77 258.58 795. 19 

Non ( I) Recovery cert ificates were is5ucd dur ing the year 1980-8 l in 
4,80,897 cases. 

OTll (2) few illus trati ve ca cs arc given be low "paragraph 1.15 

( jj) Other Direct Taxes (i.e. Wealth-tax, Gift-tax an.<J Estate 
Duty ) 

The following table gives the year-wise arrears of demands 
outstanding and the number of cases relating !'hereto under the 
three other direct taxes i.e. wealth-tax, gjft-tax and estate duty 
as on 31 March 1981 :-

(ln crorcs of rupees) 

Wealt h-tax Gift-tax .Esta te d uty 

Number Amo un t Numb~ r Amo unt N ttmbcr A mo un t 
o r o f of 

cases cc1ses cases 

1976-77 and carlir r 
years 55,080 16. 53 14,443 2. 18 6,98 1 5.85 

J 977-78 28,304 8.34 6,098 0.84 2,340 I . 78 

1978-79 53,848 57 . 13 9,722 5 . 15 2,649 3 . 12 

1979-80 56,960 42.02 10,279 2.98 3,818 6. 03 

19~81 85,697 93.09 ' 16,732 18.37 9,482 10. 87 

TOTAL 2,79,889 217. I I 57,274 29 .52 25,270 27 .65 
--- - -

S/ 35 C & AG/ 81.- 3. 
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(iii) A partnership .firm established for manufacture of cycks 
was converted into a private limited company in J 955 . Jt 
became a publ ic limited company in May 1960. lt t~rminatcd 

its business in February 1972 and the High Court, on 31 January 
1975 ordered its winding up and appointed an official liquidator. 
The company did not file the income-tax returns for the a sessmcnt 
years 1964-65 to 1968-69 a nd 1972-73 to 1973-74 while for the 
a <>scssmcnt years 1962-63, 1963-64, 1969-70 a nd 1971-72 the 
returns reflected hug~ losses. The books of accounts had been 
seized by the Company Law Board and Special Police 
Establishment, and the accou.nts prepared were not complete. 

The company did not deposit the tax deducted at source 
from the salaries of its employees and despite the liquidation, 
assessments a nd re~asscssments, tbe failure to deposit the 
deductions to tbe credit of tbe Government i<> ~tiU under 
investigation . However the amount of tax deducted at source 
and t he period to which it pertained couJd not be ascertained by 
the department from the records available. 

The arrears of income-tax demand outstanding against the 
company based on assessments and reassessments done between 
1966 to 1978 for the various assessment years (but excludin~ 
l 962-63 to 1964-65 for which re-assessments were not 
completed) come to R s. 92 ,55,000. After the stay granted by 
the Income-tax Appellate Tribunal on 9 March 1972 was vacated 
on 26 · July 1974, action was taken to seal the regi te~ed otlice 
of the company, attach its bank account and its deposits with 
the telephone department. The Tax Recovery Ofticer attached 
the premises of the factory of the company on 9 January 1975. 
However, the M ercantile Bank, which was a secured creditor of 
the Company for R s. 1.40 crores, obtained a decree in its favour 
from the High Court and successfully contested the attachment 
made by the department on tpe ground that it had a prior claim, 
which was upheld by the High Court. The. receiver appointed 
by the High Court bad got the . plant and machinery of the 
company valued on 12 January 1974 at R s. 20,3 1.300 

l' . 

-&. 

j 
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and the value of the company's land measuring 1, l 0.000 sq. 
meters and other assets, was estimated at Rs. 60 lakJ1s. 
(n the resuJt, after meeting the prior claim of the bank 
no amount is likely to be recovered by the department from 
the assessee against the tax dema nds of Rs. 92.55 lakhs. 

The amount of tax deducted at source a nd not remitted l o 

the department, not having been ascerta ined, is not included in 
the figure of R s. 92.55 Jakhs. No further action has been taken 
to recover the· demand in any other way (or to estimate the tax 
deducted at source which has to be demanded in addition) ; 
however, a proposaJ to scale down the demand to 50 p.:r cent 
of the assessed demand is under consideration of the department. 

(iv) Wealth-tax demands for Rs. 52,58,943 arc outstanding 
against a trust set up by an ex-ruler. The jewellery held by the 
trust had been declared as art treasure and its sale prohibited 
by Government. The Government is still to take a decision 
on the plea of the asscssce's inability to pay the tax demanded. 

Further, wealth-tax demands for R s. 6,05,5 1,957 relating to 
the assessment years 1957-58 to 1978-79 are outstanding from 
one of the members of the family of the ex-ruler. Some of his 
properties were attached in April 1981, but no recovery has 
been effected so far. In addi tion, income tax demands for 
R s. 33,98,021 are also outstanding from the member. 

111e cases mentioned at ( iii) and (iv ) were reported to the 
Ministry of Finance on 6 November 1981, their reply is awaited 
(December 1981). 

(v) Income-tax demands for R s. 55.60 lakbs arc outstanding 
against an individual and in addition income-tax and wealth-tax 
demands of R s. 21.44 1ak.bs are also outstanding against his 
wife in respect of bis properties held by her benami. Out of 
demands outstanding against the husband, nothing has been 
Tecovcrcd so far and demands to the extent of R s. 49.00 Jakhs 
were certified in March 1979 as irrecoverable. However . be 
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hau su bmitted a comprom ise pe tition to the Board in March 
1973. asking for scaling d own the demands aga insL him , and 
adm itting tha t certa in individuals and fi rms were ho lding h is 
as c t'I bcna mi . A ction on the pe tition is pendin& and no 
recoveric~ have been e ffected . 

Th ~1i n is try o f F inance have stated that a ~ a resu lt of 
r ecovery ac tion p ursued b y the d epa rtment a sum of Rs. 1,57 .345 
was recovered th rough tJ1e T ax R ecovery Ol'liccr. T he depa rtment 
had al 0 a ttached a partly completed bu ild ing held in the name 
or the assessee's wife a nd agricultu ral land-; s itua ted in seven 
p laces he ld in the names of the asscsscc. h is wi f..: and minor 
sons. The deb ts amounting to Rs . 2 Jakhs d ue to the a~~cssec 

had also been attached . No othe r assets have COlll l' to the 
notice of the d epartment. T he Minist ry have furt he r ~la ted that 
due to non-availability of bidder~ a nd passing of L a nd Ceiling 
Act. the bui ldi ng and the agricultura l lands could not be d ispo:cd 
o f a nd tha t since the asscssee is Jae in g fin ancial d illi culties a 
part ial \Hite off i. being processed . 

1.1 0 A rrwa7s and ·R evision Petitions 

The Acts p rovid e for appella te as well as revisionary 
p roceedings. 

( i ) Pa rt iculars in respect o f lncome-tax appeals pend ing as 
on 31 March 198 l a rc a u nde r :-

] 11(;0 111C­

tax 
lncomc-

tax 
app;;als rrvision 

with p~titions 
A111>;;lla te with 
Assis tant Com mi-
Commi- ssioners 
ssioncrs/ of Jn-
Cs . LT. come-tax 
(App:al. ) 

umb: 1 11f LJ pp~als/rcv ision petitions 2,6~.!l37 9,6'.18 
(a) Out of a pp :a ls/r.:vision p;;: t itio ns institut.:d 

d uring 19R0-8 t 1.30.486 
(b) Out of ~fllp~a ls!r.:v i~ ion pcititons instituted 

111 earlier y~ms t .'.13,35 1 

4.694 

4.944 

< -



' \. 

25 

( ii) Particulars i.n respect of wealth-tax. gift-tax ,111d l.!~ta tl! 

d uty appcaJs and revision petitions pending ns on 31 March 
1981 arc as under :-

Appeals wilh Assll. R•; vision pditi' r.~ wil lt 
Appca lla tc Co mmissionlrS/ Commissi<' ru:-. l r 
Cs.LT . (App~1.ls) lncom...-ta "t 

W.T . G .T. E. D. W.T. G.T E- . I ) . 

(a) NJ. o f appea ls/ 
revision pellir.-
ns pend ing 85,540 4,414 5.802 2,640 11 4 ii 

(b) Out of appea ls/ 
revision petitio ns 
instituted during 
J980-8 I 34,609 1,776 1,9 12 1,031 39 ii 

(c) Out o f a pp.!als/ 
revision petit io ni. 
instituted in 
earlier years 50,931 2.638 3.890 1,609 7 "- ii 

( iii) Year-wise break-up of income-tax appeal ca cs and 
revision petitions pending with Appellate Assistant Commissioner· 
·and Commissioners of Income-tax (Appeals), and Commissioners 
·of Income-tax as on 31 March L980 and 31 March L981 
respectively with reference to the year of their insti tttlion is as 
·u nder:-

Y.:ars of institution 

1972-73 and carli.:r y..:<tr~ 

1973-74 
1974-75 
l 975-76 
1976-77 
1977-78 
J 978-79 
1979-80 

'.1 980-81 

TOTAL 

App;als pending 
with Appellate Assis-
tant Commissioners/ 
Cs. l.T. (Appea ls) 

3 1 31 
March . March, 

1980 198 1 

733 6 15 
554 785 

1,306 2, 11 6 
3,464 3,536 

10,284 5,448 
24,165 11,031 
70,697 35,270 

1,42, 178 74,550 

J ,30,486 
---

2,53,381 2 ,63,837 
---

R-.:vis io n p..;titions 
pcndin!! with 

Commissioners of 
J nco n1c-tax 
31 31 

March March 
1980 19R 1 

242 219 

92 9 1 
116 110 
193 193 
432 33:\ 

1,307 700 
2,343 1,274 
5,732 2.024 

4,694 

10,457 9,638 
--- -----
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{iv) Year-wise break-up of wealth-tax, gift-tax and estate 
duty appeal cases and revision petitions pending with Appellate 
A ssiswot Commissioners and Commissioners of Income-tax as on 
3 1 March 1981 , with reference to the; year of their institution 
is as under :-

Yl'a rs of Ins titution Appea ls pendi ng wi th Revision petitions 
Appe llate Asstt. pcndir:g with 
Conunissioners CoffiITlissicoers o f 

Income-tax 

W.T. G.T. E.D. W.T. G.T. E.D. 

1972-73 and earlier year:; 55 5 23 92 4 

1973-74 53 8 5 45 

J974-75 178 5 19 47 2 

1975-76 874 49 126 48 

J 976-77 1,6 18 76 399 89 5 

1977-7 3,560 182 811 199 6 

1978-79 9,476 760 1.212 248 17 

1979-80 35,l 17 J ,553 J ,295 841 39 

1980-81 34,609 l ,776 1,912 1,031 39 

TOTAL 85,540 4,414 5,802 2,640 114 Ni l 
-- - - -- ----

(v) The following table gives details of appeals/references 
d i ~posed of during the years 1978-79, 1979-80 and 1980-81 :-

( I) (a) No.ofappcals fillcdbcfore Appe­
llate Assistant Commissioners/ 

1978-79 1979-80 1980-81 

Cs.LT. (Appea ls) 2, 18.589 2,08,778 2 , 19,062 

(b) No. of appeals disposed of dur-
ing 1980-81 by AACs/Cs.T.T. 
(Appeals) 1.63,5 10 1,55,319 2,08,744 

l2) No. of appeals filed ocforc Incomc-
rax Appdlate Tribuna ls during 
1980-81 

(a) by the asscs..>ccs . 
(b) by the depar tment 

(3) No. of asscssccs' appeals d{cided by 
the Tribunal i11 favour of the assessees 
fully out of (2)(a) :ibovc. 

25,080 
17,089 

12,996 

24,478 
18,354 

l l ,321 

24,999 
18,899 

ll ,5J !> 
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(4) No. of departmental appeals decided 
by the Tribunals in favour of the 
department fu lly out of (2) (b) above 

(5) No. of references, filed to the High 
Courts : 

(a) by the assessccs. 
(b) by the department 

(6) Ne>. of references in the High Courts 
disposed of in favottr of the 
{a) assessees 
(b) depa rtment 

(7) No. of':l.ppeals filed to the Supreme 
Court 
(a) by the nssessecs 
(b) by th~ department 

(8) No. of appeals disposed of by the 
Supreme Court in favour of the 
(a) assessces . 
(b) department 

l . 11 Writ petitions pending in courts 

(a) No. of writ petitions pending as on 
31-3-81 

(b) Out of (a) above : 
. (i) Pending for over 5 years 

(ii) Pending for 3 to 5 years 
(iii) Pending for 1 to 3 years 
(iv) Pending upto J year 

* I . 12 Relief and Refunds 

Refunds 

3,389 

.1,645 
4,517 

260 
616 

36 
65· 

28 
8 

In 
Supreme 
Court 

2 

281 

8 
61 
85 

127 

3,245 

1,634 
4, 262 

228 
566 

46 
60 

2 

In 
High 
Courts 

3 

3,45 1 

184 
400 

1,730 
1,137 

4,284 

1,763 
4,598 

357 
428 

11 
21 8 

31 
4 

Total 

4 

3,732 

192 
461 

1,815 
1,264 

(i) Where the amount of tax f!aid exceeds the amount of tax 
payable, the assessee is entitled to a refund of the excess. If the 
refund is not granted by the depar tment with.in three months from 

•Figures furnish-:Jd by the Ministry of Finance are provisional and 
figures for two commissioners' charges still to bi! included. 
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the end of thL: month in which the claim is made, ~implc inten."St 
at the prescribed rate becomes payable 10 the assL: ·see on the 
amount of such refund. 

Refunds under Section 23 7 

I . N J. "r applica tions ~nding on 1-4-1 980 I ,221 ~ 

2. N ). o f rcl"unds applica tions received d uring the yea r 
1980-8 1 1,32,662 

3. N:>. and amo unt of refunJ s made during 1980-8 1 
(a) O u1 o f ( I) above : 

(i) Numb~r 
(ii) Amount (in tho usands of rupe~s) 

(b) Out of (2) a bove : 
(i) Number 

(ii) Amo unt (in tho usa11ds of rupees) 

4. No. o f refund cas.:s in which interest was p'.lid under 
Section 243, the a mo w11 of such interest, and the amo unt 
of refund on which such interest was paid during 1980-81 

(a) O ut of ( I) ab:>vc : 
(j) Number 

(ii) Am:>uot of refund (in tho usands o f rup..--cs) 
t ii1) Amo un t of interest p'.lid (in tho usands o f rupe1:s) 

(b) Out o f (2) a bove : 
(j) Numb~ r 

(ii) Amo unt or refund (in thousands of rupees) 
(iii) Amo wH of in te rest paid (in thousards of rupees) 

5. No. and amo unt of refunds made during 1980-81 on 
which no inte rest iv.is paid :-
(a) Numb~r . . . . 
(b) Amount (iJl th(lLL'Klnds or ru1~es) 

6. N :>. of refund applica tions pending as on 31-3-1981 

7. Break-up of application s mentioned a t (6) ab~w : 
(a) R '!fund applica tions for less than a year 
(b) Between I year and 2 years 
(c) For 2 years and more 

14,877 
25,579 

1,15,71 6 
1,60,771 

N il 
N il 
Nil 

331 
34t> 

42 

1,30,262 
1,86.004 

17,290 

l 6,942 
343 

5 

• The Ministry have revised the dosing figure o f 15269 fu rnished for 
the year J 979-80. 

< 

1 
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( ii) The Act also provides for refund of ,rny amount which 
may become due to an assess.cc as a result of any onJcr passed 
in appea l or other proceedings without his having lll make any 
claim in that behalf. Si mple interest at lhc prescribed rate is 

payable to the asscssee i11 such cases too. 

T he particulars of appeal / revision etc. clkcts, 1\:funds under 
Section 240 and payment of interest under Section 244, a:, 
furnished by the Ministry of F inance for the year 1 9~0-8l , arc 
given below :-

I. N J. of as scssmcnts which were pending rcv1s1011 u11 
account of apµe lla tc/revision etc. orders as on 1-4-1 980 ~ 

2. N 'J. o f assessments which arcse fo r similitr revision in 
1980-81 

3. N:>. of a ssessments which were revised during 1980-81 :­
(a) Out of those pending as on J -4-1 980 . . . 
(b) Out of those arising during 1-4-1980 to 31 -3-1 981 . 

4. N:>. of assessments which resulted in refunds as a result 
o f rcvi sion and tota l amount of refund given :-

9,187" 

l ,02,335 

7,779 
96,901) 

. Numb!r Amoun t 

(a) Under item 3(a) above . 
(b) Under item 3(b) above . 

5. No. of assessments in which in te rest bcc 3 111C 
paya ble under Sccticn 244 and amcun t of 
interest : 

6. 

7. 

(a) Under item 4(a) above . 
(b) Under item 4(b) ab:>ve . 

No. of a sessments pending 
J J-3-1981 : 
(a) Out of ( I) above 
(b) Out of (2) a bove 

revision 

Break-up of ·assessments mentioned 
a bove: 

(a) Pending for less than 1 year 

as 

at 

(b) Pending for more than I year and 
than 2 years 

011 

(6) 

less 

c f refund 
( Cn thousands 

of rupees) 

J,805 10,71'.?. 
47.300 4.99.1~6 

'.?.67 
4,241) 

l ,408 
5,429 

5,393 

1,444 

1.252 
12.620 

*The Ministry of Finance have revised the clo ing figure of 9322 fumisht d 
for the ye::ir 1979-80. 
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l. J 3 Searches, Seizures and Rew(lrds 

Sections 132, 132A a nd l 32B of the Income-tax Act, 
196 l provide for search and seizure operations. A search bas 
to be authorised by a D irector of Inspection, the Comrnissioo'.::r 
oI lncomc-tax or a specified Dy. Director of Inspection or lnspect­
ing Assistant Commissio ner . Where any money, bulhlon; jewellery 
or other valuable article or thing is seized, the Income-tax Officer 
has, after necessary investigations, to make an order with the 
approval of the l.A.C. withill 90 days of the seizure. estimating 
the undisclosed income in a summary manne-r on the bas is of the 
material available with him and calculating the amount of tax 
on the income so estimated, specifying the amount that will be 
requi red to satisfy any existing liability a nd retain in hjs custody 
such asset as arc, in his opinion sufficient to satisfy the aggregate 
of the tax demands a nd forthwith release the remaining portion, 
if a ny, of the assets to the· person from whose custody they were 
seized. The books of account and other documents cannot be 
retained by the authorised officer f~r more than 180 days rrom 
the date of seizure unJcss the Commissioner app roves of the 
retention for a longer period 

(i) *Searches and Seizures 

( I) N.imb ~r o f search cases in which assessments 
were await ing comple tion at the beginning of 
the year:-

(a) Numb.::r of assessees 3,595 

(b) Numb.::r of assessments 8, l 94 

(2) Total numb!r of cases where search and seizure 
were conducted during the year :-

(a) Numb~r of asscssees 2, I 05 
(b) Number of assessments 4, t 02 

(J) Numb!r of search cases in which assessments 
were completed during the year :-

(a) Numbcrofassessccs l ,771 

{b) NtLmbcr of assessments 3,738 

• Figures furnished by the Ministry of Finance arc provisional. 
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(4) (A) Number of search cases in wllich assessments 
r arc awaiting to be comple ted a t the end of the 

>. year :-

(a) Numb.~r of asscssccs 3,929 

'- {b) N11mber of assessments 8,558 
(B) Number Oul of (A) above, which· arc pen-
ding fo r more than 2 years after the d;i tc of 
search: 

(a) Number of asscssc..:s 940 

(b) Numb~r of assessments 2,404 

(5) Total concealed income assessed in cases referred 
to in item (3) above: 

:; 
(a) Number of cases 849 

(b) Amount . Rs. 20. 69 crorcs 
} . (approx) 

(6) Penalty levied for concealment of income in 
sc1rch cases during the year (irrespect ive of 
whether assessments completed in this year or 
earlier) : 

I.a) Nwnber of cases .138 

(/J) A.mount . Rs. I . 52 crores 
(approx} 

(7) Number of search cases in respect of which 
prosecution was launched in the court during 
the year (irrespect ive of whether assessments 

26 r completed in this year or earlier) 

(8) Number of convict ions obtained during the 
year 6 

.. 
(9) Number of cases where no conc<',alr ent or tax 

evasion found on completion o f assessments . 922 

( 10) Total amou{lt of cash. jewellery, bullion and 
other assets seized during the year (approximate 
value) : 

,. 
(a) Cash Rs. 4.68 crores - (b) Bullion & Jewellery . Rs . 8.93 crores 

, (c) Others Rs. 5. 65 crores 

TOTAi. 1l s. 19. 26 crores 
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•( 11 ) N umbe r of sea rch cases in respect of wh ich 
s ummary assessment orders under section I 52(5) 
of the Lneome-tax Act were passed d uring the 
Year 

( 12) Annun t of und isd osed income determined in 
the orders under sec tion 132 (5) rdcrred to 111 
tem(tJ) 

{ 13) (a) Va lucofassc ts rc taincdas arcrnlt ~fordcrs 
p:1ssed u nder sect ion 132(5) re ferred to in item 
( 12) abo ve 

fb) V~ luc of asse ts returned as a .result nf order~ 
passed u nder sectio n .132(5) refe rred to 111 item 
(12) abo ve 

( 14) Amount of cash, jewellery, bullio n and o thn 
asS<' ts he ld o n 31-3-198 1 ir respccti \'e o f the yea r 
of search : 

(a) Cash 

(b) Bullio n & Jewe llery . 

(c) Others 

TOTAL 

( 15) Arrangements made for the safe custody 
of the assets still he ld and for the ir 
physica l verifica tion . 

GG:' 

R . 

40 . 8 7 c ron:s 

I I . 88 crorc~ 

2 . 29 c rorcs 

8 . .W c rorcl-. 

I 3 . 53 crorc~ 

7 . 54 9rorc~ 

29. 5 I crorcs 

Cash i · deposited 
in the · Personal 
Dcpcsit Acco unt 
of the Com mis­
sioners of Jncomc­
tax in the.R eserve 
Bank of Ind ia. 
Other va luables 
are kept ei ther in 
well guarded strong 
rooms in the 
o ffice building ur 
in the treasuries 
or in Bank Va ults 
etc. 

,J 



' -

} . 

33 

( ii ) • Reward-, t o inforrih:r' 

( I) Numbe~ of informants lO who m rewards w..:rc 
paid (inc luding int.:rirn) du ring the years : 

1978-79 . 

1979- 80. 

1980-81. 

(2) Total <!m llllll or r..:w.1rd~ (including interim) paid : 

1978- 79 

1979- RO. 

J 980-~1. 

(3) Amount of addit iona l income assessed as a res ult 
nf action ta ken on th : informers' information : 

1978- 79 . 

1979- XO . 

1980- l' l . 

(.+) Amount of extra gain . (additiona l tax, p..:nahy, 
interes t e tc.) rcceiv.:d by the department on 
account o f the informatio n furnished by infor-
mants at <I) ab ove fo r the y.:ars : · 

1978-79 . 

1979-~0. 

19 0 '1. 

I . l 4 Case~ settled by Sett/e111e11c Commission 

206 

196 

200 

Rs. 

9.5 lakhs 

9 .2 lakh~ 

15.6 lakhs 

2. 38 crorc~ 

2 .40 crorcs 

4 . 57 crorcs 

99.6 lakh~ 

77 . 0 lakhs 

156.9 lakhs 

U nder the provisions of the Tncomc-lax Acl , J 961 a n<l thc­
Wealth-tax Act, 1957, a n asscssee may nt a ny stage of a case 
relating 10 him. make a n application to the Sett lement Commiss ion 
to have the case settkd . The powers and procc(lu re!> o ( the 
Settlement Commission arc specified in the Acts . E ver) order of 
settlement passed by the Setllement Corn m.i. sion is conclu~ ive as 
to the matt er stated therein. 

•Figures furnished by 1h1: i'vt inistry o f F inance arc p rovision.al. 
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Analysis of cases settled by the Settlement Com.mission 
d uring the years 1976-77 to 1980-81 arc given bclcw :-

(a) Inco me-tax 

1976-77 1977-78 1978-79 1979-80 1980-81 T o ta l 

2 3 4 5 6 7 

(i) No. o r Cl SCS wi1h 
the Commis.~ion 
on J -4- 1980 (wi1h 
year-wise detai ls) 

(ii) N o. of cases filed 
with the Com­
mission during 
1980-81 

(iii) N o. or cases dis­
posed of by the 
Commission (with 
year-wise deta ils) 

<a) Disposed of 
by issue or 
orders under 
section 2450(4) 

(b) Applications 
rejected 

(iv) N o. o r cases pen­
ding on 31-3-1981 
(with yea r-wise 
d etails) 

(v) N o. of assesemcnt 
years invo lved in 
(iiiXa) above 

(vi) Tota l income deter­
mined in (iii)(a) 
and detai ls •hereof: 

62 

J I 

3 

48 

Inco me below Rs. J lakb 

Between Rs. l lakh and 5 lakhs 

Rs. 5 Jakbs and above 

TOTAL 

179 410 325 976 

297 297 

34 91 11 4 151 

21 55 46 16 141 

124 264 268 277 981 

414 

N o. o f No . of Amou nt (In .lakhs 
cases assess- Income of rupee) 

28 

74 

49 

151 

ment years Loss 

45 

173 

196 

414 

9 .77 

105.46 

514.l 7 

629. 40 

(}.49 

12.06 

12.55 

'/ 

) 
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~ (vii) Tax on (vi) ab:lV.:: Rs. 223 .43 lakhs - (viii) P.:nalty & Interest NJ. of cases Amount (in lakl1S of 
rupees) 

" (a) Penalties under sec-
tion 271(1Xc) 6 40 .04 

(b) Oth: r p~nal tics 37 4.88 
(c) Interest levied . 47 13 .44 

(ix) R'!covery of tax, 1~na lty 
and inte rest upto 30-6-1981 145 .67 

(x) Balance of tax outstanding 
as on 1-7-1 981 136 .12 

~ 
( b) Wealth-Tax 

J 976-77 1977-78 1978-79 1979-80 J 980-81 Tota l 
r 

(i) No. of cases wi th 
the Commission 
on 1-4-80 (with 
year-wise deta ils) 29 124 191 87 431 

(ii) No. of cases filed 

~ 
with the Com-
mission dw·ing 
1980-81 69 69 

(iii) No. of cases dis-
posed of by the 
Commission (with 
year-wise details) : 

(a) D isposed of 
by issue of an 
order under 
section 22D(4) 2 20 6 28 

(b) No. of cases 
where appli-
cation have 
been rejected 2 5 J7 12 7 43 

(iv) No. of cases pen-
~.' ding on 31-3-81 

.... (with year wise 
99 168 75 62 429 details) 25 ., 

(v) No. of assess-
ment years invol-

195 ved in (iiiXa) above 



t vi) T o tal " .:a Ith deter-
mined in (iii)(a) 
a.nd d etllils th-:reof 
Wealth b• low Rs. 5 lakh.~ 
B::twccn Rs. 5 lakhs & IO lak hs 
10 1a kh a n d a b:lvc 

T o 1A1. 

t vii) Tai. nn (\'i) a b:lv..: 
(1•iii) Penal!~ & lnt ..:rcst : 

(a) P.·na lt ics u/s 18(1)(c) 
(b) O ther pe na lt ies 
(c) lntcrcs1 levied 

(i.\) R ecovery o f tax . 
penal ty a.ncl i11te rcst 

36 

No. of 
cases 

5 
2 
21 

28 
---

No. o r Amo u nt 
asst 1- (Jn la khs 
years of rupees) 

27 12 .3 1 
7 13.80 

16 1 J 220.42 

J95 1246 .53 

I R.00 

No. o f Am o ullt 
cases (ln la khs) 

1 0 .04 
6 0. 90 

---

upto '.10-6-X I 9 . 97 
(x) Ba la nce uf tax 

o utsta nding. a . 
<'n 1 -7- ~ 1 . 8 .97 

1. 15 * R evP111w demands written off by the Departmelll 

( i ) A demand of R s. 1465.60 la khs in 72 ,911 cases was 

w r i t lcn off b~ the department during the year 1980-81. Of this. 
a . um .of Rs. 428.27 fa khs relates to 2,003 company asscssces 
and Rs . 1037. 33 lakbs to 70.908 oon-company assessecs. 

( fn lakhs of rupees) 
Companie~ N on-companies Total 

N o. Amou nt No. Amount N o. Am<'u nt 
R~. Rs. R~. 

2 3 4 5 6 7 8 
J. (a) A<,.--eSSCl'~ ha ving 

d ied leav ing beh ind 
no a~<;cts Pr Qone 
int o Jiq uidat io n o r 
become irh olvcn t 753 325.3 l 753 325.'.l l 
(h) Comp:1nics 
w hich arc defu ne t 
1hnugh r o 1 gone 
into liquid:ll ion 

126 141 .32 126 14 1.32 

ToT~L 126 141 .32 753 325.31 879 466.63 
--- - ---

•Figure, l'urn i hed by the M inis try o f F ina nce :ire provis iona l. 

-
y 

" ·~ 
""'-

/ 



37 

t 11. Asscssi?cs b..:ing 
> untraceable. 1.780 62 .62 15, 122 226 .20 16.902 288.82 

' HI. Ac;sessecs having 
left lnd ia 4 5. 01 35 78.00 39 83. 0 1 

IV. Other re11so11s : 

(a) Asscssecs who 
arc alive but 
haw no a ttu-

• chable assets 0 .50 1970 224.64 1971 225. 14 

\--
(b ) Amou nt being 

)')..: tty etc. 10 0 .04 44.53 1 96 .69 44,541 96 .73 

(c) Amo un t wr itten 
o ff as a result 
of settlement 

; 
(cases of scaling 
do wn o f dema nd) 8.377 36. 0> l:!,378 - 36 .03 

~ 

T OTAL 12 0. 54 54,878 357.36 54,890 357 .90 . \ 
v. Amoun t wr itten o!T 

o n grounds o f equi ty 
or as a matter o f 
international co ur-
tesy or where time. 
la bour a nd expenses 
invo lved in lega l 
remed ies fo r reali-
sa tion arc considered 

--
disproportionate to 
the am,.,unt of 
recovery 81 218. 78 120 50. 46 201 269.24 

\ 
GRAND T oTAL 2.003 428.27 70, 908 1037 . 33 72,911 1465.60 

S/35 (' & AG / 81.- 4. 
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( ii) Wealth-tax, Gift-tax and Estate Duty demands written 
off by _lhe department <luring the year 1980-81 are given below 
categorywise :-

(lo lakhs of ru1xcs} 

*Wea lth-tax •Girt-tax *Estate-Duty 

No. Amount No. Amount No. Amount 

R s. R s. R s. 

2 3 4 5 (, 7 8 

J. Assessees having 
d.icd leaving behind 
no assets or have 
gone in liquidation 
or lxco1uc insolvent 

(a) Assessccs having 
died leaving 
beh ind no a sset 2 l.25 

(b) Assessccs having 
g one in liqui-
dation 1.00 

(c) Assessecs having 
become insolvent 

TOTAL 3 2.25 

Tl. Assessees b.::ing 
~tntraceablc. J I 0 . 13 23 0 .05 

m. Assessees having 
left India 

IV. Other reasons : 

(a) Asscssecs who 
arc a live but 
have no atta-
chable assets 3 3.08 

•Figures of C.s.1.T. Patna, Bombay (all City charges), Bombay (C) 11 , 
Dzlhi JV, VI and K anpur (C) arc still to be included. 
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1 2 3 4 5 6 1 8 

(b) Amount b~ing 
p,:lty e tc. 0 OJ 

(r) Amount writt:n 
o tT as a result 
o f settlement 
with assessecs 

.(d) Demands r..:n dered 
unenforceable by 
subsequent dcv-
clopmcnts such as 
duplicate demands 
wrongly made 
demands b~ing 
protective etc. ..! .38 

TOTAL 18 7.84 23 0 .05 0 .01 

Y. Amour1.l written off 
on grounds of eq ttity 
or as a ma tter o f 
interna tional cour-
tesy or where th..: 
time, labour and 
expenses involved in 
legal remedies for 
realisation are consi-
dered d ispro por-
tionate to the amount 
of recovery 

GRANO T OTAL 18 7.84 23 !j J 0 .05 0 .01 

( iii) An ex-ruler had incomes from royalties and rents from 
mines, house vroperty, dividends, remuneration as director, 
revenues from forest etc. After prolonged litigation, incJuding 
dispute on jurisdiction of assessi.ng officer and innumerable 
adjournments and delays in assessments, arrears of tax amounting 
to Rs. 1,85,07,422 in respect of the assessment years 1947-48 to 
1952-53 and 1967-68 to 1973-74, could still not be demanded 
finally or collected .tiJl 1977 when the ex-ruler died. Only a 
demand of Rs. 3.29 lakhs in respect of the assessment year 
1947-48 hecame final on 7 August 1951. Jn the course of 
these years, five house properties, shares in limited companies. 
bank deposits and his other assets were disposed of by the ex­
rnler, during bis lifetime, in such a manner that Government could 
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not prcvenl his alienating them. The house propertie~ wbich had 
been sold to third parties and relatives did not pass on to legal 
heirs on hi demise, and his interests in 23 companies floated 
by him in regard to the business of mining were "benami" . Trust-; 
were aLo created in some properties. With tl1e abolition of 
Za mindari . his mining rights vested in the State and only two of 
the companies floated by him claimed compensation, •he remainiog 
2 1 companies having gone out of existence. T he shares held by 
the ex-ruler in a company were sold in J uly 1948 and the bala nces 
to his credit io various banks we re either negligible or in the reel . 
Thus no recove ry was effected from any of the assets transferred 
or disposed of by the ex-ru ler. 

Out of the tax arrea rs of Rs. 1,85 ,07,422 a sum of ~ 

Rs . 1,40,07.422 was writte n off by Government in July 1980 . 

The case was reported to the Ministry of Finance on 6 Novem­
ber 1981 ; their reply is awaited January 1982. 

I . 16 Penalties for concealment and prosecution 

(i) Income-la r 

(a) N-.. nr orders o f pena lty u•1der Section 
271(1)(c) p:i~d during 1980-81 11 ,977 

(b) Co•1c..:alcd incom~ involved in (a) ab:>vc. Rs. 10 . 15 crorcs 

(c) To ta l ,unount of p~n:\lly levied in (a ) a b:>vc ... Rs. 9. 29 crorc~ 

(d) Position of prosecution cases under the pro-
visions of the Income-tax Act : 

( I } N o. of prosec utions pending ~fore 1hc 
courts on 1-4-1980 271 8 

(2) No. of prosccuti011 compla ims filed during 
1980-8 1 under S:ction 276 C (Substituted 
with effect from 1-10-1 975). 276CC. 2760 . 
277 and 278 • 182 

(3) N:>. o f prosecutions decided during .1980-8 1 

(~) No. or convictions obta ined in (3) abow 

(5) N'o . of cases which were compounded 
b;forc launching prosecutions 

(6) Composi tion money levied in such case~ 

141 

21 

36 

,~~ (5) a bove (Amount in thous.'lnds) 2 13 

J 

-
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•(ii) Wealth-tax a11d Gift-In.\· 

Wc:.tltl1 Gift 
tax Tax 

(In thousand of Rs.) 
(a) N C'. of o rdi::rs o f penalty under Section 18( 1 )(c)/ 

J 7{ l)(c) passed dur ing J 980-81 

(b) Amoun t o f co ncea led ne t wealth/value o f 
g ift involved in (a) a bove . . . 

(c) To tal a mo unt of penalty levied in (a ) a b ove . 

(d) Positio n <' f prosecution cases under the provi ­
sions of Wealth/Gift-tax Act: 

(1) N o. o f prosecutions pending b~forc the 

9. 158 

239,284 

1,77,472 

courts on 1-4-1980 305 

(2) No. o f prosecuti on compla ints fi led during 
l 980-81 under &:ctions 35A, 358 , 35C, 
35D and 35F 

(3) N :>. of prosecutions decided during 
J 980-81 2 

(4) N o. o f convictio ns o btained in (3) a b:ivc 2 

(5) N o. or cases which were compounded 
bi!fo re lau nching prosecutions 2 

(6) Co mp0sition m1incy levied in such cases 2 
(5) a bove 

1.17 Results of functioning of the Valuation Cells 

406 

3,8R9 

229 

The results of funct ioning of the Valuation CcUs are detailed 
b elow:-

( i) No. of Valuation Units /Districts : 
Year No. of 

valua tio n 
Units 

No. qf 
valua tion 
Distric ts 

functioning 

1978- 79 RO 10 
I 979-80 RO I 0 
1980-81 80 10 

( ii) No. of cases referred to the Valuation Cells excluding 
cases brought forward from previous years :-

Income 
tax 

1978-79 . 1.525 
1979-80 . 1, 180 
1980-81 . 1, 146 

Wealth 
tax 

19,193 
t't .853 
10,836 

Gi ft 
tax 

162 
11 7 

85 

E.<ta tc 
duty 

296 
214 
302 



(i ii) Jo. of cases decided by the Valuation Cells and the total amount of valuation made by 

the Cells compared with the returned value in the decided cases. 

Year 
N:>. of 
cas~s 

Tneome-tax 

Value 
returned 

Value 
determined 

(In lakhs of rupees) 
' . - -- -

Wealth-tax 
---------------

No. of 
cases 

Va lue 
returned 

Value 

d11tcrmined 
·---- --- .. - -·------- ·------ ----- ---- -----··-- -

2 

1978-79 1,620 

1979-80 1,341 

1980-81 1 , 170 

-------·-· ---
Year 

No. of 
cases 

3 

2,997 .06 

2,585. 79 

3,377 .00 

Gift-tax 

Value 
returned 

----------

1978-79 

1979- 80 

1980-81 

2 3 
--- - ----- -·----- -

•. 

252 

92 

100 

683.69 

65.87 

59.00 

4 5 6 7 
----------

4,825 .49 26, 152 38,924 . 70 1,09,733 .96 

3,499.33 12,045 13,600.81 37,109 .51 

4.503 .00 10,655 13, 128. 00 41,854.00 
--------· ----- -- - ·------- ···---

Esta te Duty 

Yalu. No. of Value Value 
determined cases ret\\rncd determined 

--·-------· - -·-·------
4 5 6 7 

J ,056 .05 321 356.04 821. 77 

212. 92 33t 554.41 1,085 .66 

132.00 341 603.00 1,192.00 

' 
... 

> 

~ 
N 

' 
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(i~) Expenditure incurred on Valuation CeUs during 1978-79. 
l 979-80 and 1980-81 is as under :-

Year E~pcnditure 

Rs. 

1978- 79 . . 9.1,91,091 

1979- 80 . . 88,74,613 

1980-SI . . 93,36,262 

18 Results of tes1 audit in general 

( i) Corporation tax and Income-lax 
• 

During the period from 1 April 1980 to 3J March 1981 
test audit of the documents of the iocome-tax office revealed total 
under-assessment of tax of Rs. 3,076.21 lakhs in 18,227 cases. 
Besides these, various defects in folJowing the prescribed 
procedures aJso came to the notice of Audit. 

Of the total 18,227 cas~ of underassessment, short levy of 
tax of Rs. 2,563.54 lakhs was noticed in 1,363 cases alone. The 
remaining 16,864 cases accounted for under-assessment of tax 
of Rs. 512.67 lak.hs. 



The uoder-assessmeot of tax: of R s. 3,076.2 l lak.hs i due lo 
mistakes categorised broadly under the following heads 

I . Avoidable mis takes in computation of tax 

2. Fa ilure to o bserve the provisions of the Finance 
Acts 

3. Incorrect stat us adopted in assessments 

4. Incorrect computa tion of salary income 

5. fncorrcct computa tion o f income from house 
properly . 

6. rncorrect computation of business income 

7. Irreb'lllarities in a llowing depreciation and deve­
lopment rebate 

8. lrregula r computa tion of capita l gains 

9. M ista kes in assessment of firms and partners 

10. Omission to include income o r spouse/minor child 
etc .. 

J J . Income escaping assessmen t 

12. irregular set o ff of losses 

13. Mistakes in assessments while giving effect LO 
appellate orders 

J 4. Irregula.r cx..:mptions and excess reliefs given 

15. Excess or irregular refunds 

16. Non-levy/incorrect levy cf inte1esl for delay in 
submission of re tw·ns. delay in payment of tax 
etc .. 

17. Avoidable or incorrec t payment o f interest by 
G overnment 

I 8. Omission/short levy of penally 

19. Other topics of in teres t/miscellaneous 

20 . Under-assessment o f Surtax/Super Profits Tax 

TOTAL 

No. o f Amount 
items (In lakhs 

of rupees) 

2 ., 

1,288 

279 

307 

715 

720 

2,721 

1,096 

253 

787 

198 
1,410 

J 84 

83 

J ,406 

520 

1,604 

541 

J ,370 

65 .33 

27 .42 
47 .82 
27 .44 

28.66 

627 .03 

612.37 

457.21 
9 1.02 

18 .49 
183 .0 1 

85 .55 

26.06 

195 .83 

59. 14 

87. 61< 

89 .94 

128. 1 l 

2,665 I. 58 . 62 

80 59 .48 

18,227 3076 . 21 

/ 

-~ --· 

.. 
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('ij) Wealth-tax 

During test audit of assessments made under the Wealth- tax 
Act, 1957, short levy of Rs. 438.92 lakhs was noticed in 4,567 
cases. 

The under-assessment of tax of Rs. 438.92 lakhs was due to 
mistakes categorised broadly uoder the following heads 

N . or Am0unl 
it~ms ( ln lakh.~ 

ur rupi..cs) 

2 J 

I. Wealth escaping assessment 784 68.81 

2. Incorrect va luation of assets 929 102 . 11 

J . Mista kes in computation of net wea lth 541 31 . 52 

4. Incorrect status adopted in assessments 106 5.63 

5. IrregLdar/exccssive allowances and exemptions 721 24.99 

6. Mistakes in calcula tion of tax 675 22 .83 

7. Non-levy or incorrect levy of addit iona l w.:alth-
tax 275 54. 03 

8. Non-levy or incorrect levy of penalty and non-
levy of i ntcr~st . . . . . . 272 25 .35 

9. Miscellaneous . 264 103.65 

TOTAL 4,567 438 .92 

(iii) Gift-tax 

During the test audit of gift-tax assessments it wac; noticed 
that in 816 cases there was short levy of tax of Rs. I 5 8 .16 lakbs. 

( iv) Estate Duty 

lo the test audit of estate duty assessments it was noticed that 
in 386 cases there was short levy o( estate duty of Rs. 80.57 lakhs. 



CHAPTER 2 

CORPORATION TAX 

2.01 TI1c trend · of recovery of Corporation tax i.e. the 
income-true payable by companies, during the last five years 
was as follows :-

1976- 77 . 
1977- 78. 
1978- 79. 
1979-80 . 
1980-81. 

Amo unt 
(Cn c rorcs of rupees) 

984 .23 
1220 .77 
1251 .47 
1391 .90 
1310 .79 

2.02 According to the Department oE Company Affairs, 
Ministry of Law, Justice and Company Affairs the re were 
63,955 companies as on 31 March l 98 t. These included 300 
foreign companies and I 4 78 associations " not for profit" regis­
tered as compa.nies " limi ted by guarantee" and 176 companies 
with . unlimited liability. Th~ remaining 62,001 companies 
comprised 851 Government companies and 61 ,150 non-Govern­
ment companies with paid up capitals o( Rs. 10.85 3 crores 
and Rs. 3,823 crores respectively. Among non-Government 
companies. over 85 per cent were private limited companies. 

2.03 The number of. companies on the books of the 
income-tax department during the last five years was as 
follows :-

As on 31 March 

1917 
1978 
1979 
1980 
198 1 

'"Figure,; furn ished by the Ministry o f Finance. 

46 

Numlx:r 

40,237 
42,084 
41 ,532 
42.58 1 

44.125" 

/ 

-- ~ ,._ 
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2.04 The following table indicates the 
completion of assessments and the collection 
corporation tax during the last five years :-

progress in the 
of demand under 

Number o f assessments Amount o r demands 
Yea r 

1976-77 
1977-78 
197S.79 
1979-80 
1980-81 

C'>rnpletcd 
during the 
yl.'a r 

41 878 
41533 
35982 
38033 
44937 

Pend ing at Co llected 
th~ c lose of during the 

rn arrears 
at the close 
of the year th·~ yc::ir year 

(Cn crores of rup;es) 
34008 984.23 146.38 
34864 1220.77 185.96 
40563 125 1 .47 168.04 
43886 1391 .90 190.34 
52250 1310 .79 290.95 

2.05 Some instances of mistakes noticed in the assessments 
of comp·a·nies under the Income-ta,""< Act are given in the 
following paragraphs. 

2.06 A voidable mistakes in the computation of tax 

Short levy of taxes of significant amounts have been noticed 
in audit every year on account of avoidable mistakes attributable 
to carelessness or negligence. 

The Public Accounts Committee, 10 para 3.21 of their 
186th Report (5th Lok Sabha) and paragraphs 5. 1 1, 6.13 and 
6.14 of their I 93rd Report (5th Lok Sabha) emphasised the 
need to guard against the common mistake o( dropping a digit 
(generally one lakh of rupees) from the assessed total income 
of an assessee. F ollowing this. the Central Board of Direct 
Taxes, in their instructions issued in December 1968, May 
1969, October L 970, October 1972, August 1973 and January 
1. 974, emphasised the need for ensuring arithmetical accuracy 
in the computation of income and tax. carry forward of figures 
etc. D'espite repeated instructions, such mistakes continue to 
come to the notice of audit. 

(a) (i) A priva te limited company was assessed on 7 April 
' 1979 (for the assessment year 1978-79), on a total income 
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of Rs. 21 , 12,540. Tbjs income was arrived at in respect of 
profits and gains derived by the assessee from a newly e tablished 
industria l undertaking, after allowing a deduction of 
Rs. 5,07,297. In comput ing the capital employed fyr tbe 
purpose of working out the above-mentioned relief, the cash 
and bank balances we re taken as Rs. 2 l ,63 ,890 instead of 
the correct figure of Rs. 1.63,890. The mistake occured while 
deducting a sum of Rs. 45,304, being cash and bank balance 
of old unit, from the cash and bank balance amounting to 
R s. 2,09,194 as shown in the balance sheet as on 1 A pril 
1977. As a result there was excess computation of capit!l by 
Rs. 20 lclkhs, involving under-assessment of income by 
R s. 1,20.000 and undercharge o[ tax by Rs. 75,600. 

The M inistry of Finance have accepted the objection. 

(ii) The assessment of a banking company for the assess­
ment year 1976-77 was finalised in September 1979. on a 
taxable income of Rs. 87.23 ,580. In the a scssment order, 
however, the gross tot al income was incorrectly worked out 

·as Rs. 87,95,418 instead of the correct figure of Rs. 88.95,418. 
Jn the result the taxable income of the company was shoTt 
computed by Rs. 1,00,000 resulting in short levy of tax h y 
Rs. 62,372 (inclusive of excess interest of R s. 4,622 allowed 
under secticn 214) in respect of the assessment year 1976-77 . 

The assessment was checked by the Internal Audit, but 
the mistake was not pointed out. 

The M inistry of Finance have accepted the objection. 

(iii) The total in come of a private limited company in 
respect of the assessment year 1976-77 was determ ined <June 
1979) at R s. 5,41.067 (before adjustin g business loss of 
Rs. 4,32.506 in respect of the a~sessment vear J 975-76). While 
computing the gross income the total of various item<; wao; 
incorrectly struck as R s. 8,23,228 instead of R s. 9 ,23.228. 
This resulted in u nder-assessment of income by Rs. 1,00.000. ' 

1 -
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Further, extra-shift depreciat ion of Rs. 14,698 was allowed 
which was not admissible and excess deduction of Rs: 5,00Q, 
was alJowed in respect of expenses incurred on proceedings. 
before the assessing authorities. 

The above mistakes led to short computation of the 
assessee' total income by Rs. 1,19,698 and short levy of tax. 
hy Rs. 95,354 (includ ing penal interests) . 

The Ministry of Finance have accepted 
have stated that the assessment has been 
additional demand of R s. 95,354 which has 

the objection and 
rectifi.ed raising 
been collected. 

(iv) The assessment of a company fo r the assessment year 
1974-75 was revised in March 1979 to give effect to certain 
appeJJate orders reducing the income from Rs. 35,22,266 to 
Rs. 35,07,037. The reduction of income of Rs. 15,229 resulted 
in refund of R s. 8.795. The refund due was however 
incorrectJy arrived at as R s. 1,08,795 d ue to a simple mistake 
in subtraction. The mistake resulted in excess refund oJ: 
Rs. 1,00,000 fo r the assessment year 1974-75. 

The Min istry of Finance have. accepted the objection. 

(v) In the case of a company ass'cssec. in the assessment 
order passed on 12 August 1977 ir. respect of the assess­
ment year 1967-68 in order to give effect to appellate orde rs. 
credi t for tax paid earlier was given. However, it was given 
crroncou~ ly as Rs. L.18.45 ,360 as against the correct a mount 
of R'i . 1.17,84,343. The mistnke arose owing to a wrong refund 
of R~ . 11.550 given to the assessee i nstcacl of rai sing a demand 
o f Rs. 29.467. The net short levy of tax amounted to 
R s. 61.0 17. 

The Min istry of F inance have accepted the objection and 
have stated that the assessment has been revised and additional 
demand of Rs. 61.01 7 raised which has also been collected . 

(h) Under the provisions of the Income-t ax Act. 1961 , 
interest a l · the pre cribccl rate is payable by an. assessce in case 



50 

the advance tax paid on the basis of his own estimate is less 
than seventy five per cent of the assessed tax. 

ln the case of an assessec company for the assessment year 
1973-74, the advance tax paid by the company on tbe basis 
of its own estimate having been less than seventy five per 
cent of the assessed tax, the asscssee was liahle to pay interest 
which correctly worked out to Rs. 3,82,463 . The department, 
however, levied interest amounting to R s. 2,80,070 only. 
The mistake in calculation led to short levy of interest of 
Rs. 1 ,02,3193. 

The Ministry of Finance have accepted the objection. 

(c) An assessce company had debited to the profit and 
loss account for the previous year relevant to the assessment 
year 1976-77, an amount of Rs. 1,22,576 towards "Loss ·on 
Farm Operation". This being an inadmissible expenditure the 
assessee had offered it for taxation . in the computation of 
income filed along with the return of income. The lncomc­
tax Officer, while computiqg the total income, however, failed 
to add back the amount of Rs. 1,22,576 as inadmissible 
expenditure. This resulted in under-assessment of income by 
Rs. 1,22,576 with tax undercharge of Rs. 99,818 including 
penal interest for short payment of advance tax on estimate. 

The case was checked (September 1980) in internal audit, 
but the mistake was not noticed . 

The Ministry of Finance have accepted the objection and 
stated (August 1981) that additional demand of Rs. 99,705 has 
been raised. 

(d) A company returned a net income of Rs. 17,50, 160 
after deducting a sum of Rs. 75,500 on account of exemption 
related to donation made to a certain trust. In the assessment 
order the Income-tax Officer mentioned that the assessee's 

~ 
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claim for the deduction would not be allowed as the trust 
was not approved for the purpose. However, while computing 
the taxable income in May 1979, the Income-tax Ollicer srartctl 
trom the net income as returned by the assessee and omitted 
to add back the aforesaid sum of Rs. 75,500. The a:tistake 
led to under-assessment of income by Rs. 75,500. 

F urther, while working out the J1et tax payab le by the 
assessee, a sum of Rs. 46,770 deposited by the ass1.:srne was 

erroneously given credit twice on.ce by way of adjustment 
against the total surcharge payable by the assessee and ag-<1in 
as a part of advanee tax payment made by the assessee. 

The above mistakes resulted in sbort Jcvy of tax of 
Rs. 94,335. 

The Ministry of Finance have accepted the objection. 

(e) In the assessment of a company in respect of the as ess­
ment year 1976-77 (completed in Apri l l 979) the a sessing 
officer while computing the business income disallowed expenses 
ag.,,oregating Rs. 4,18,627 which were incorrectly taken as 
Rs. 3,18,627 in totalling. Further, ded uction on account of 
export markets development alowance calculated at 50 per 
cent of the admissible expenditure of Rs. 1,43.1 57 was 
jncorrectly allowed at Rs. 76,758 instead of R s. 71 ,578. The 
mistakes led to under-assessment of business income by 
Rs. 1,05,000. The assessment was revised in June 1980 on 
some other grounds and the total income was reduced to nil 
after adjustment of a portion of unabsorbed development rebate 
of earlier years. The aforesaid mistakes were not noticed during 
this revision. As a result there was excess carry fmward nf 
WJabsorbed developm~nt rebate of Rs. 1 ,05,100 at the end of 
the assessment year 1976-77 . 

The Ministry of Finance have accepted the objection . 

(f) For the assessment year 1976-77, a company io which 
the public were substantially interested claimed deduction of a 



lotal depreciation of Rs. 35,35,li2. In the assessment completed 
on 6 April 1979, the I ncomc-tax Officer computed the total 
ueprcciation admissible as Rs. 39,78,240. Instead o[ adding 
Rs. 4,43, 128 to the amount of depreciation claimed by the 
asscssec lo make up the tota l admissible amount of depreciation, 
the Income-tax Officer added a figure of Rs. 5,27, 128. This 
mistake resu lted in excess allowance of Rs. 84,000 leading 
to short levy of tax of R s. 55,454 including surtax amounting to 

Rs. 6,944. 

The Ministry of Finance have accepted the objection. 

(jg) In the case of a company the department granted in 
July J 978 a refund of tax of Rs. 14,20,886, in .respect of the 
a<;scssment year 1973-74 as a result of an appellate order 
passed in May 1978. Subsequently in April 1979, the department 
paid to the assessec further interest of Rs. 3,49,764 (after adjusting 
Rs. J , 118 payable by the assessec a penal intc r~st for delayed 
payment of tax) re lating to the tax paid by the assessee in excess 
of the assessed tax of Rs. 27,30,668. However, the department 
had already refunded a sum of Rs. 13.09, 782 on the basis of 
the provisional assessment made in February 1975. Therefore. 
the amount of tax paid by the as~essee in excess (on which 
interest was payable on regular a sessment) was only Rs. 14,20,886 
(being R . 27,30.668 Jes. Rs. 13,09,782). On this basis, int erest 
admissiiblc to the assessee worked out to on lv Rs. I ,68,865 and 
not R~. 3,49 ,764. Further after ad ju<;t ing the penal interest of 
R s. 41,764 payable hy the assessee for delayed pay~ent of ta~. 
the net in terest payable to the assessce wa~ only Rs. 1,27,101 
as against Rs. 3.49.764 actually p::iid on th is· account. The 
mistake resulted in excess payment of intere~t of Rs. 2.'.?.2,663 . 

The paragrnph was sen! to the Min islry of Finance in August 
1981 : their reply is awaited (December 1981). 

. { 
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2.07 Failure to observe the provisions of the Finance Acts 

Under the provisions of the Finance Acts, 1974 and 1975 
an industrial company means a company which is mainly engaged 
in the manufacturing or processing of goods and for this purpose, 
a company shall be deemed td be mainly engaged in the manufac­
turing or processing of goods, if the income attributable to such 
activity included in its gross total income of the previous year 
is not, less than fiftyone per cent of such total income. 

A domestic company in which the public arc not .-; ubstantially 
interested and which is mainly engaged in industrial activity is 
charged to tax at 55 per cent on th~ first two lakhs of rnpees of 
its total' income and at 60 per cent on the excess over two lakhs 
of rupees. ln the case of such a company which is not engaged 
in indilstrial activity, however, the rate of tax is 65 per cent of 
the total income. 

(a) The total incomes of a company for the assessment years 
1974.-75 to 1976-77 were computed at Rs. 39,42,500, 
Rs. 79,U , 730 and Rs. 33,85,786 respectively. Income-tax was 
charged a l a flat rate of 55 per cent on the ent ire income. 
Since the assessee was an industrial company in which the 
public were not substantially interested. income-tax was correctly 
chargeable at the slab rate of 60 per cent on the excess of income 
over Rs. 2 lakhs fo r the assessment years 1974-75 and 1975-76 
and at 60 per cent on the entire total income for the asse-ssment 
year 1976-77. The mistake Jed to a short levy of tax of 
Rs . 10, 11,283 including penal interest for short payment of 
advance tax on estimate, 'in respect of the assessment years 
1974-75 to 1976-77. 

The Ministry of Finance have accepted the ol~jection and 
stared that additional demand of Rs. 10 .11 .283 has been raised 
and that the assesscc has filed an appeal against the remedial 
action. F Ht her report is awnited (Decemher 198 1 ). 

(b) During the previous year relevant to the assessment years 
1974-·75 nnd 1975-76 a private limited company engaged in the 
S/ 35 C & AG / 81.- 5. 
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publication of newspapers, whose income attributable to the 
business activity was less than 51 per cent of i ts grqs~ , total 
income was charged to tax at the lower rate applicable to indus­
trial companies instead of at the higher rate applicable to non­
industrial companies. This mistake resulted in short levy of 
tax of Rs. 4,94,373 in respect of the assessment years 1974-75 
and 1975-76. 

The paragraph was sent to the Ministry oE Finance in· August 
1981 ; their reply is awaited (December 1981). 

2.08 Incorrect status adopted in assessments 

Under the Income-tax ct, 1961 a company which is treated -. 
as one in which the public are substantially )•nteres-ted is subject 
to a lower rate of tax. To be so treated, the . company sh~uld not )' 
be a private company, and its equity shares sho'uld be listed in 
a recognised stock exchange in India or its shares carrying more 
than 50 per cent (more than 60 per cent in the case of an 
industrial company) ·of the voting oowcr should not at any time 
during the relevant previous year ha\'e been controlled br held 
by five or less persons. 

(a) In assessing a company in respect of the assessment year 
1976-77 (assessment completed in January 1980) the status of 
the company was taken as one in which the public were 
substantially interested and tax was levied acc9rding]y. 
It was, 11owever, noticed in audit (August 1980) tbat 
the shares of the company were not listed, · in1 any 
stock exchange in India and that .more than 97 per cent 
of the equity shares of the company were held by only two per­
sons during the relevant previous year as evidenced from tl1e 
Ust of shareholders available in the assessment records. The corn­
panv was, therefore, required to be taken as one in wr.ich the 
pul-li'c were not substantially interested and thus subjected to 
higher ra te of tax. The mistake in determining the status of the 
c0mpany resulted in shor t levy cf tax by Rs. 1.13,50 l and short 
levy of interest by Rs. 10,216 for delayed submission of return 
of income. 
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The Ministry of Finance have accepted the objection. 

(b) Under the Iocome-tax Act, 1961 as amended by the 
Finance Act 1971, a company in defined to "include" inter alia 
any body corporate incorporated by or under the laws of a country 
outside India. 

In the case or a company incorporated under the laws of a 
foreign country, however, its income arising in India was charged 
to tax i:n the status of an "Association of Persons" and not that 
of a non-resident "company". This resultea in undercharge of tax 
by Rs. 72,602 in respect of the 'four assessment years 1974-75 
to 1977-78. 

The Ministry of Finance have accepted the objectinn. 

(c) Under the provisions of tJ:;e Income-true Act, 1961, where 
the profits and gains distributed as dividends within twelve months 
of <be expi ry of the previous year by a company in which the 
public r.rei not substantially interested are less than the statutory 
percentage of the distributable inc0me of that previous year, 
additional tax, is leviable. The rate of additional tax is 50 per 
cent in the case of an investment company, 37 per cent in the 
case of a trad i~g company, and 25 per cent in the case of any 
other eompany. 

An assessee-company, which was engaged in the business of 
purct asing and selling cloth after getting it proceE~cd by others 
became liable to addltional tax, for non-distribution of adequate 
dividends. The company was treated as an industrial company by 
the department and additional income-tax of Rs. 1,4 7 ,663 was 
levied on it at the rate of 25 per cent on the shortfall of 
Rs. 5,90,654. As the assessee-company itse1f was not engaged 
in the processing activity but was merely bringing and selling 
cloth after due processing carried out by others, it could not be 
treated as an 'industrial company'. The company should have 
been treated as a trading company and charged to additional 
income-tax at the rate of 37 per cent instead of 25 per cent of 
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the shortfall. The wrong classification resulted m short levy of 
tax Rs. 70,878. 

The paragraph was sent to the Minisrry ol Finance in August 
1981 ; their reply is awaited (December 1981 ). 

(d) As per the provisions of the Finance Act, 1977, a domes­
tic company in which the public are not substantially 
interested and which is mainly engaged in industrial 
activity 1s chargeable to tax at the rate of 55 per 
cent of the total income where it does not exceed R s. 2 lakhs 
and at 60 per cent of the total income where it exceeds Rs. 2 
Ja.khs. Under the Income- tax Act, 1961 , a subsidi·ary company is 
treated as a company in which public a rc substan tia lly interested 
only if the whole of the s-t..are capital of such a subsidiary company 
is held by a parent company or by ils nominees throughout the 
relevant previous years and the parent company i1' a company 
in which public are substantially interested . 

ln the assessment of an industrial company in respect of the 
ass~ssm1.:nt year l 977-78 which was completed in March 1980, 
its total income was computed at Rs.16,60,980 and tax was levied 
at 55 per cent treating it as a company in which the public arc 
substantially interested. Jt was, however, noticed in audit that 
in the return of income fu rnished, the assessee had it~-elf indicated 
that it was neither a company in which tbc public are substantially 
interested nor a hundred per cent subsidiary of another such 
company. The assessee company was therefore correctly· charge­
able to tax at the rate of 60 per cent of its total income. Incorrect 
adoption of the status of the assessee as a company in which public 
arc substantially interested and application of the concessional 
rate of tax resulted in undercharge of tax of Rs. 87.201 in respect 
of the assc!:~ment year 1977-78. 

The Mioi"lrY of Finance have sta ted (October 198 1) that the 
assessee company is a subsid iary of a parent company which. in 
turn, j,_ a subsidiary company of another parent company. 'foe 
Ja-;1 mentioned is a public li'rnited company whi'ch held only 65.07 
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per cent shares· of tte" parent company of the assessee .. The entire 
shares of the assessee company were held bY, its parent company 
along with its nominees throughout the relevant previous 
year but that parent compa'ny was not a company in which the 
public are substantially interested. The Ministry of Finance 
contended that as the parent company is a subsidiary 0f 
its parent which is a public limited company and this parent 
company with the nominees held the el'!tire shares of the asscssee 
company (but not of the lliiermediate parent) the assessce should 
be treated as a company in which public are substantially in­
terested. This is, however, not in conformity with the law and has 
been pointed out to the Ministry (November 1981) ; final reply of 
the Ministry rs awaited (December 1981). 

(e) In the assessment of a company for the asses·sment year 
1974-75 (assessment done in August 1978 and March 1979) the 
department levied a tax of Rs. 14,34,435 applying the flat rate 
of 55 per cent on the total income determined, tteating it as a 
company in which the public were substantially interested, 
although the status of the company for the assessment year 197 4-7 5 
was one in which the public were not substantially interested. As 
the correct amount of tax Ieviahle i~ terms of the provisions of tbe 
Finance Act, · 1974 was Rs. 15,54.338, the applicaticn of 
incorrect rate of tax led to undercharge of tax of Rs. 91 ,578 .. 

• 
The Ministry of Finance have accepted the objection. 

(f) In the case of industrial companies which are domc:;tic 
companies in which the public are not substantially interested, 
tax is levied at a lower rate. For this purpose, an industrial 
company is defined as one which is mainly engaged in the 
business of generation or distribution of electricity o r any other 
form of power or in the construction of ships or in the m:m u­
facture or processing of goods or in mining. Where income 
is attributable· to more than one activity,' the company will be 
an industrial company if its income from such activities is not 
less than 51 per cent of the total income. Jt has been judiciaUy 
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held that while assembly of different pat ls amounts to manu­
facture, repairing, reconditioning and remaking does not amount 
to manufacture. 

A non-resident company incorporaled in the U.S.A. was 
carrying on business in India of importing various machines 
and selling them and rendering after-sale services in India to 
tbe purchasers. An Indian company took over the business 
and continued providing services like reconditioning, repairing 
or overhauling of the machines. The company was not a central 
excise licensee and was not paying any central excise duty. 

The Indian company was therefore assessable in the status 
of a trading company and chargeable to tax at the rate of 65 
per cent. · The department, howc,·er, while completing the assess­
ments for the assessment years 1976-77 to 1978-7.9 in November 
1979, January 1980 and March 1980 treated the company as a 
closely held industrial company and levied concessional rate 
of tax . The mistake resulted in undercharg~ of tax of Rs. 99, 1 t 7 
in respect of the three assessment years 1976-77 to 1978-79. 

'Tfic paragraph was sent to the Ministry of Finance m 
September 1981; their reply is awaited (December 1981). 

Incorrect Cv mputation of Business Income 

Under the provisions of the Income-tax Act, 1961 , any 
expenditure laid out or expended wholly and exclusively for the 
purposes of business is allowable as deduction in computing the 
business income of an assessee, provided the expenditure is not 
in the nature of capital expenditure or personal expenses of the 
assessee. 

2.09 Misclassification of capital expenditure as revenue ex­
peruliture 

(a) Tt · has been judicially held that, where profit or loss 
a rises to an ass ssee on account of appreciation or deprecia­
tion in value of foreign currency held by him, such profit or 
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loss would ordinarily be trading profit or loss, if the foreign 
currency is held on revenue account. If on the other band, the 
foreign cilrrency is held as a capital asset or a fixed asset valued 
in foreign currency such loss wouid be of capital nature. Where 
an assessee has acquired a capital asset out of loans taken 
in foreign currency and at the time of repayment of loan, a 
chang in rate of exchange occurs, tber<~ is an increase or 
decrease in the liability in terms of domestic currency for re­
payment of the whole or part of the moneys borrowed. As the 
increase or decrease partakes of the character of capital ex­
penditure, it bas to be added or reduced from the cost of the 
asset and not accounted for as revenue expenditure or receipt 
in com;iuting the income of business. 

(i) A company had incurr::d additional liabilities of 
Rs. 9,80,191, Rs. 9,74,119 and Rs. 16,40,476 for the assess­
ment years 1974-75, 1975-76 and 1976-77 respectively owing 
to fluctuations in foreign exchange rates in respect of instal­
ments of Joans obtained for purchase of machinery. These were 
allowed by the department as revenu~ expenditure. As any 
repayment of Joan taken for purchase of capital asset is not 
allowed as a revenue expenditure, the corresponding exchange 
fluctuations also are not allowable as revenue expenditure. The 
incorrect allowance · of the liabilities as revenue expenditure 
resulted in total under-assessment of income by 
Rs . 35,94.786 and aggregate undercharge of tax of Rs. 20.75,980 
for the assessment years 1974-75, 1975-76 and 1976-77. 

The paragraph was sent to the Ministry of Finance m 
September 1981: their reply is awaited (December 1981). 

(ii) Another a~sessee company had obtained a loan of IDM 
24,12,142 (equivalent to Rs. 49.43.030) from a company in 
West Germany for purchase of plant and machinery. White 
r.avinrr the instalments of the lonn, the assessee incurred 
r·dditional liabilities of Rs. 10,94,867 for the asse~sment year 
1976-77 and R s. 10.53,548 for the assessment year 1977-78 
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owing to fluctuations in foreign exchange rates. Thest: were 
allowed by tbe department as revenue expenditure. 

This resulted in under-assessment of income of Rs. 21,48A-15 
and aggregate undercharge of tax of Rs. 12,40, 707 in the two 
assessment years 1976-77 and 1977-78 . 

... 
The paragraph was sent to the Ministry of Finance in J uni.:; 

1981 ; thei r reply is awaited (December 1981). 

(iii) Wbile piayirig the instalments of loan taken for purcJw;c 
of machinery, two companies incurred additional liabilitie.<; or 
Rs. 1,44,681 in tbe assessment year 1976-77 and Rs. 1,79,410 
in the assessment year 1977-78 due to changes in the rates or 
forei'!ll exchange. These wc:rc a1lo;ved bv th1! depa rtment J S 

revenue expenditure. The incorrect allowances resulted in under­
asse5sment of income and excess carry forward of 10$ · oi 
Rs. 3,24,09 1 for the assessment year 1977-78 . 

The paragraph was sent to Ministry of Finance in Sc!1t.cmber 
1981 ; their reply is awaited (December 1981). 

(iv) Whil~ remitting a loan insta :ff.rnt in r<:spcct of :i loan 
taken for the purchc.se. of plant ;:r.d n:<ichmery, a .:ompany had 
to p ay an extra amount of Rs. 81,516 due to differenU:: in ex­
change rate which was allowed as a deduction in the computa­
tion of th e business income for the previous year rclcv;.mt to 
the assessm:.:nt vear 1976-77 ( :.:o.11~i!.! :~d on 2l November 
1979) . A s the loan was taken for the acquisition of an asset 
the exchange rate difference was a capital expenditure and 
hence not a llowable as deduction. This resulted in under-assess­
ment of income of Rs. 81,516 and consequent cxr.c<>s carry 
forward of loss as there was no positive income in that year. 

. The paragraph was sent to the Ministry of Finance in 

August 1981; their reply is awaited (December 198 J ). 

(b) Jt has been held judicially that obtaining capital by 
issue of shares is an advantage for the enduring benefit of the 
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business of an assessee and any expenditure incurred in effecting 
increase in share capital is capital in nature. 

In the assessment of a company for the assessment year 
1976-77, completed in August 1979, an expenditure of 
Rs. 1,95,000 incurred by the assessee on payment of fees to tbe 
Registrar of Joint Stock Companies for obtaining further capital 
by issue of equity shares was allowed as deduction while 
computing the total income. The expenditure being of capital 
nature was not 3 n admissible item to be alloweJ as deduction . 
The mistak..;: resulted in under-a3s .- ~·;n ~ rnt of bu~ inc~s mi:.ime hy 
Rs. t ,95,000 il},volving a short levy of tax by Rs. 1, 12,613 m 
respect of the assessment year 1976-77. 

The paragraph was sent to the Ministry of Finance in Augu .;t, 
1981; their reply is qwaited (Deccmb..: r 198 1 ) . 

(c) The Auditors of a company in their Notes annex.cd to 
the accounts for the previous year relevant to "the a<;se'lsment 
year 1975-76 had observed that there was a change in the ·basis 
of capitalisation of expenses inasmuch as the indirect c'\:penscs 
incurred during "Cold repair" which had hitherto been capitalised, 
had in that year been charged to revenue and that, had the 
previous . practice been followed, the pre-tax profit in the year 
would have been more by approximately Rs. 4,15 ,000. 

"Cold-repair" work referred to construction of furnace and 
a new sheet glass furnace had been constructed by the assessce 
during the rcJc,·nr. '. previous ~'e:> r a: a C ~):,t l f R'>. -l0.~5 ,965 

which had been duly capitalised. Depreciation, development 
rebate etc. bad also been allowed thereon as being direct cost of 
new addition to furnace. All expenses -direct or indirect incurred 
during the construction of an asset i.e. before the asset is put 
into use, are capital in nature (as was also hitherto treated by 
the assessee himself and as was judicially held by the Supreme 
Court in two cases in October 197 4) . Therefore, the change 
in the basis of capitalisation of expenses and the chargi.Qg of 
indirect expenses to revenue account was not in order. The 
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incorrect deduction allowed by the department on this account 
in the assess·'!mnt which wa5 CL r.;rktl'd 0 ;1 5 July 1979 in 
respect of the assessment year 1975-76 thus led to under­
assessment of net profit oy - Rs. 4,15,000 with consequent 
undercharge of tax by Rs. 2,39,663. 

The paragraph was sent to the Ministry of Finance in 
September 1981; their reply is awaited (ll)ecember 1981). 

2.10. Expenditure not laid out in the previous year 

( a) Under the Income-tax Act, 1961 any sum paid by an 
employer by way of contribution towards an approved gratuity 
ftmd cre.:ited by him for the exclusive benefit of bis employees 
under an irrevocable trust is admissible as a deduction while 
computing income from business. Jn September 1970, the 
CentraJ Board of Direct Taxes issued instructions that the 
provision made by t11e assessee in his accounts on a scientific 
basis in respect <'f estimated scr~ice gratuity payab~e to cmploye<>s 
is admissible as deduction, even though the assessee might not 
have created a fu :i<l under an irrcvo-.able trust ::ind obtained re­
cognition for it. These instructions were cancelled by the Board 
in September 1974 stating th.at such provisior.s for gratuity should 
not be allowed in any pending and future assessments. 

With a view ·to mitigating hardship in cases where provisions 
had been made by the assessees in their accounts for the previous 
years reJevar.t to the assessment ye.:irs 1973-74 to 1975-76 on 
the basis of their understanding of the law and the clarification 
given by the Board in 1970 and to put matters beyond doubt, 
the lncome-tax Act, 1961 was amended in 1975 to provide 
specifically that no deduction shall be allowed in the computati01;· 
of business income, in respect of any provision made by an 
assesscc for the payment of gratuity made to his employees. The 
provisions for gratuity during the assessment years 1973-74 lo 

1975-76 were, however, saved by the amendment, if such pro­
visior.s were made in accordance with .:in actuarial valuation of 
the liabilities of the assessec for payment of gratuity to his 
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employees and the assessee had created an approved gratuity 
fund and transferred the amoun t of such provisions to such fund 
before 1 April 1977 in the manner prescribed . 

( i) lo the case of a company, provisior:.s for gratuity of 
R<;. 5,22,248 and Rs. 45,504 made in the previous years relevant 
to the assessment years 1974-75 and 1975-76 respectively com­
pleted on 25 MMcb 1980 were a l! -~wcd a-; dcducl i •~n . From 
the accounts of the following year relevant to the assessment · 
year 1976-77, it transpired that the p rovisions made in the 
assessment years 1974-75 and 1975-76 were not determined 
actuarially, that no appro~'d gratuity fund was created and 
further, the gratuity was being accounted for on cash basis only 
and not or:.· accrual basis as in the earlier years. Hence, the 
gratuity provisions of Rs. 5,22,248 a nd Rs. 45,504 allowed iii 
the assessment years 1974-75 and 1975-76 should have been 
withdrawn. vmi-~ion to do SCJ reniJtcd in under-assessment of 
income o~ like 11 mounts leading to ag~~egatc ur.clrrcb:irge of 
tax of Rs. 3,83,046 including surtax of Rs. 55,162 for the assess­
ment year 1974-75. 

The M in isl ry of Finance have accepted the objection and 
stated {November 1981) that the assessment bas been rectified 

· and additional dem~ nd of Rs. 3,27,884 on account of income-tax 
raised ; report regarding rectification of surtax assessment is 
awaited {December 1981) . 

(ii) A non-resident tea company paid a gratuity of 
~. Rs. 4,36,080 to its employees in the previous year relevant to the 

assessment year· 1974-75. The company claimed a further 
deduction of Rs. 4,38,248 ir. the return of income for that year 
on account of li.:ibility for gratuity for past services arrived at 
on actuarial valuation for which no provision was, however, made 
by it in the accounts. The company had no approved gratuity 
fund till December 1975. Jn computing the business i..&come of 
the company in· respect of the assessment year 1974-75, in · 
November 1978, the de_rartment allowed the sum of Rs. 4,38,248 
as claimed by the company in addition to the actual payment of 

• • 



64 

Rs. 4 ,36,080 for gratuity. As the company had no approved 
gratuity fur.d for the previous year relevant to the assessment 
year 1974-75, the a llowance of provision of R s. 4,38,248 wa~ 
not in order. The incorrect allowance led to under-assessment 
of income by R s. J ,75 ,299 with undercharge of tax of 
Rs. J ,28,846. 

The Ministry of Finance have accepted the objection and 
stated that the assessmer.t bas been rectified in January 1981, 
raising additional demand of R s. 1 ,28,846 which has been 
collected. 

(iii ) fn the assessment of a company for the assec;smcnt 
year 1976-77 completed on 15 November 1979, a provision 
of Rs. 1,07,309 made by the assessec in its accounts for the 
year ending 31 D ecember 1975 in respect of estimated ~crvice 
gratuity payable to its employees was a llowed as deductio:c·. Jt 
was noticed that the gratui ty fund constituted by the company 
was approved by the Commissioner of 1 ncomc-tax with effect 
from 31 M arch 1976. As no approved gratuity fu nd was m 
existence during the relevant previous yem , the aUowancc of the 
gratuity provision of Rs. 1,07,309 was not ir. order. The mistake 
resulted in under-assessment of business income by R s. 1,07,309 
with conseq uent tax undercharge of Rs. 6 1,970 in the as~es~mcnt 

year 1976-77. 

The paragraph was sent to tbe Ministry of Finar.ce in July 
1981 ; their reply is awaited (D ecember 1981). 

(iv) An assessee company (a Central Government enterprise) 
made a provision of Rs. 6,00,000 under mines cess ii:;- the 
accounts for the year relevant to the assessment year 1976-77 
in addition to the actual payments made on this accou nt amount­
ing to Rs. 4·,44,913 , While completing the assessment ir. 
September l 979. the assessing officer disallowed a sum of 
Rs. 1,55,087 only as being excess provision made while allowing 
the a ro'ount of actl1al payment of Rs. 4,44.913. The balance 
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provision of Rs. 4,44,913 was. bowever, not disallowed. This 
resulted in double allow.aoce for the same amouct resulting in 
execs · computation and carry forward of loss of Rs. 4,44,913 
for the a.s~essrnent year 1976-77 . 

T he Ministry of Finance have accepted the object.ion and 
!>lated tha t the assessment bas been revised reducing the loss by 
Rs. 4,44,913 . 

(v) ln the case of an assessee company, the aforesaid. 
deduction aggregating Rs. 11,25,091 was allowed in the assess­
rm:nt yc~rs 1974-75 and 1975-76 (assessments completed on 
20 J uly 1979 and 21 September 1978 respectively and assessment 
for 1975-76 revised on 3 1 March 1979, although according to 

the details furnished by the assessee, the deduction allowable· (on 
this account) was only Rs. 9,53,190. The excess deduction 
allowed erroneously. resulted in under-assessment of income of 
Rs. ] ,7J ,90 1, leading to short levy of tax of Rs. J.17 ,323 in the 
assessment year 197.5-76. 

Wlnlc accepting tbe objeetioc, tbe Mjnistry of. Finance have 
stated that the assessment in respect of the assessment year-
1975-76 has been set aside by the Commissioner on a different 
i. sue, Report regarding fresh assessment and rectification of the 
mistake is awaitel (December J 981). 

(b) The Board Clarified in May 1974 that any sum set 
apart by an employer in any year for meeting the contingency 
of some of his workers going on leave in the next vear cannot 
he regarded as admissible expenditure under the Act as it 
would not be an ascertained liability. 

(i) An asscssce company made a provision of Rs. 2.45,560 
in it" accounts ended on April 30 1974 for "holiday with 
payricnt of wages" hy debit to the profit and loss account. 
After meeting the expenditure during that year, the balance 

. r rovision of R s. 2,28.468 was sh own as a liabil ity in its balance 
sheet. This balance of Rs. 2.28.468 was merely a 'provision' 
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for a contingent liability and any expenditure or liability to pay 
in this regard would arise only on the contingency of an emp­
loyee proceeding on leave. This provision was to be· added 
back in the computation of business income. Omission to do 
so resulted in under-assessment of income of Rs. 2,28,468 with 
short levy of tax of Rs. 1,31,940 in the assessment year 1975-76. 

The Ministry of Finanec have accepted tbe objection. 

(ii) Similarly, in the case of another company in respect of 
the assessment year 1975-76 (assessment completed in June 
1978 and revised in January 1979), the provision made by the 
assessee for payment of leave wages to the employees amount­
ing to R s. 63,946 was allowed as deduction though it was not 
an ascertained liability. This led to under-assessment of income 
by Rs. 63,946 and short levy of tax by Rs. 55,602 including 
interest under Section 215 Qf the Act. 

The Ministry of Finan~e have accepted the objection .. 

(c) It has been judicially held that where accounts arc 
maintained on the · mercantile system, if liability to make the 
payment has a.risen during the time the business is carried on , 
it may appropriately be regarded as expenditure. But where 
the liability does not cast any definite obligation during the 
time that the business is carried on, it cannot be considered 
as expenditure laid out or expended who1ly 2nd exclusively for 
the purpose of the business. 

In the profit and loss accounts of a company for the previous 
years relevant to the assessment years 1974-75 and 1975-76 
(assessed on 6 March 1979) sums of Rs. 1,24,383 and 
Rs. 1,06,851 respectively were debited on account of "provision 
for doubtful debts and advances". These provisions were allowed 
in the assessments for the respective years. As the amounts 
were mere provisions and there was no definite bu:;iness liability 
in the accounting years relevant to the assessment years 1974-75 
and 1975-76, the aforesaid provisions were not admissible 
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deductions and should have been disallowed while ccimpleting 
the assessments. The erroneous allowance of the provisions 
resulted in under-assessment of income of Rs. 1,12,583 for the 
assessment year 1974-75 (taking into account the amount · of 
Rs. 11,800 realised) involving a short levy of tax of Rs .. 65,016. 
For the assessment year 197 5-7 6, the result was exeess com­
putation of loss by Rs. 1,06,851. 

The paragraph was sent to the Ministry of Finance in 
September 1981; their reply is awaited (December 1981). 

2.11 Excessive remuneration to directors and other 
employees 

(a) Under the Income-tax Act, 1961, any expenditure in­
curred by a company which results directly or indirectly in the 
provision of any remuneration, benefit or amenity to a director 
or to any person who has a substantial interest in the company 
or to a relation of the director or such person as the case may 
be, is not allowable as deduction from the business income to 
the extent such expenditure or allowance is in excess of Rs. 72,000 
during a previous year comprising more than eleven months. 

(i) During the previous years relevant to the assessment 
years 1975-76 and 1976-77 completed on 2 March 1977 and 
4 March 1978 respectively, a company paid sums of 
Rs. 2,12,783 and Rs. 1,83,475 respectively by way of salary and 
perquisites to two of its directors. Accordingly, in the computa­
'tion of business income of the company for the respective 
assessment years, the deduction on account of such expenditure 
should have been restricted to the allowable limit of Rs. 1,44,000 
for two directors in each year. This having not 'been done, 
there was under-assessment of business income by an ag!'.;regate 
sum of Rs. 1.08,258 with consequent short levy· of tax by 
Rs. 73,887 in the two assessment years. 

The paragraph was sent to the Ministry of Finance in Aµgust 
1981, their reply is awaited (December 1981). 
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~ii) Another company incurred a total expenditure of 
Rs. 4,55 ,400 on account of remuneration paid to five of its 
d irectors at the rate of R s. 91 ,080 per director during the previous 
year relevant to the assessment year 1977-78 . The Income-tax 
Officer, w.hilc computing the business income o( the company 
for tl1c · assessment year 1977-78 in March 1980' allowed the 
'?xpcnditme io full without restricting it to the ?dmissible limit of 
Rs. 3,60 ,000 calculated at the rate of Rs. 72,000 for each director. 
T he mistake resulted in under-assessment of income by R s. 95,400 
with consequent undercharge of tax of R s. 64,910 including excess 
payment of interest of R s. 4 ,808 under Section 214 of the Act 
towards excess adva nce tax paid. 

Tb'-' Ministry of Finance have accepted the objection and 
have stated that the assessment has been revised and additional 
demand of R s. 64,910 collected. 

(b) d ndcr the I ocome-tax Act, 196 1 salar y paid .to an em­
ployee in excess of R s. 5,000 per month and perquisites in 
excess of one fift h of salary (subject to a limit of Rs. 1,000 per 
mont.h) should be disallowed in eomputi:ng the busine~·s income 
of tl~c msessee. Therefore the maximu m allowable deduction on 
account of payment of salary and perquisites to an employee 
clur.ing a year wi'll be R s. 72 ,000 only. 

(i) In respect of the assessment ,year ·1975_ 76, a public li mi ted 
compariy '!ngaged in the prnduction of heavy automobile vehicles 
paid 10 four of its· employees, salary and perquisites amounting 
in all to Rs. 3 .70,652 out o f which an aggregate amount of 
R~. 94,652 was to have been disallowed in computing ils bu iness 
income. But the department disallowed ( February 1978) only 
R s. 36, 5S8 resulting in 'under-assessment of income by R s. 58.094. 

For the as!':e ssment year 1976-77. the same cmrrpany pajd to 
six of il<> employees. a total amou nt of R .. 5 .74,981 towa rds ~ala­
ry and 'J)('rquisi'tes. As against aggregate amount of R s. l .5 l J 1Sl. 
the dcpan ment d isa!Jowed ( Apri l 1979) only a sum of R s. 7 1.466 
resulting in \.mder-as~·cssmen t of busi ne~s income by R ~. 79.1) 15. 
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As· a result of these mistakes, there was short levy of tax of 
Rs. 79,196. 

The Ministry of Finance have accepted the objection relating 
to the assessment year 1975-76. Their reply in respect of assess­
ment year 1976-77 is awaited (December 1981). 

(ii) ln the assessment o'f another company for the assessment 
year 1972-73 as revised in July 1979 pursuant to an appellate 
order, the Income-true Officer while disallowing the excess of salary 
and perquisites paid to the employees over the statutory Umit, 
considered only the perquisites ill excess of Rs. 12,000 per annum 
paid to two directors but failed to disallow the excess of salary 
over Rs. 60,000 paid to them d1uring the relevant previous year. 
Similarly, while revising the assessments for the assessment years 
1973-74 and 1974-75 in March 1980, salary and perquisites paid 
to the two directors were not restricted to the allowable limit of 
Rs. 6,000 per month. The mistakes resulted in excess allowance 
of deduction of an aggregate sum of Rs. 1,91,285 in the three 
assessment years leading to excess carry forward of loss of the 
same amount . 

The Ministry of Finance have accepted the objection. 

2.12 Computation Mistakes 

(a) A company i'n its return of income for the preyjous year 
,relevant to the assessment year 1975-76 returned a business in­
come of Rs. 3,54,98,686. In the return of income, the company 
returned another sum of Rs. 2, 16,285/ separately on .account of 
profits on sale o'f assets. While computing the tota1 income of the 
company in March 1978 the department incorrectly deducted the 
amount of Rs. 2,16,285 from the returned business income of 
Rs. 3,54,98,686 and then added Rs. 2,61 ,833 as profits on sale 
of assets as per the revised computation of the company. As 
the profits of Rs. 2,61,285 on sale of assets was not included 
in the business income returned by the assessee company, the 
deduction thereof led to under-assessment of business income by 
S/ 35 C &·AGI B 1.-6. 
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Rs. 2,16,285 involving short charge of tax of Rs. 1,24,876 in 
the assessment year 1975-76 and undercharge of surtax of 
Rs. 24,994. 

The Ministry of Finance have accepted the or jectiQn Lnd 
stated that the assessment has been rectified raising an. additional 
demand of Rs.1,49,870 which was collected by adjustment. 

(b) In the accounts of the previous year releva!lt ·to the 
assessment year 1971-72 the assessee, a tea company, valued the 
closing stock at Rs. 12,61,182. The Auditor of the company in 
the report on the accounts stated that the closing stock shown in 
the accounts at Rs. 12,61,182 was inflated by Rs. 2,74,376. )Vhile 
making reassessment consequent to appellate order in January 
1980, the department reduced the value of the closing stock by 
Rs. 2,74,376 and completed the assessment at a loss of 
Rs. 2,12,715. Although the value of the closing stock was 
r~duced for the assessment year 1971-72, the department did not 
reduce the value of the opening stock in the assessment of the 
following previ01,Js year relevan~ to the assessment year 1972-73 
by the sum of Rs. 2,74,376. The loss of Rs. 1,54,685 assessed 
in the assessment year 1972-73 was, therefore, over-assessed by 
Rs. 1,09,750 (being 40 per cent of Rs. 2,74,376). The loss 
carried forward in excess was set off in respect of the assessment 
year 1977-78 (assessment completed in February 1980) leading 
to under-assessment of business income by Rs. 1,09,750 and 
short levy of tax by Rs. 53,2n. 

The Ministry of flnance have acC"rpted 1hc objection and 
have stated that after rectification of assessment, additional dt?­
mand of

1 
Rs. 53,292 bas been raised. Report regarding collection 

is awaited (December 1981). 

(c) While scrutinising the a3sessmcnt of G'. State Road 'rr~ns­
port Corporation i:n respect of the a:rn.:ssmcnt yi::ar 1976-77 it 
was. noticed in audit that entire cost of lhe temporary ·strucb;res 
constructed curing the previous year relati·ng to the assessment 
year amounting to Rs. 21,35,159 along with the cost of e~tablish­
ment of Rs. '/'} 'Tl,232 was claimed l:y tile aSSCS<;(';! as re.venue 
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.expenses. A sum of Rs. 16,29,249 being the cost of structures 
meant to last for a year was allowed by the Income-tax Officer 
as revenue expenditure and the balance of Rs. 5,05,910 was 
treated as capital expenditure. The proporti'onate establishment 
expenditure relating to this, amounting to Rs. 1,49,769 was also 
proposed to be added back. However, whi'le computing the business 
loss, the pro rata establishment cost, instead of being added back 
to the cost of the strucfures capitalised, was actually deducted 
therefrom. Thus as against the · actual addili'on of Rs. 6,55,679 
to be made, only an amount of Rs. 3,56,141 was added back, and 
depreciation allowed on the reduced amount capitalised . This 
resulted in excess carry forward of loss to the extent ot 
Rs. 2,71,468. 

The Ministry of Finance have accepted the objection and 
have stated that the assessment bas been tectified reducing the 
loss by Rs. 2, 71,468. 

(d) Under the provisions of the Income-tax Act, 1961, the 
amount of any debt or part thereof, wbi'cb is es-tablished to have 
become bad in the previous year, is allowable as a deduction in 
comp'uting the income chargeable to tax under the head "profits 
and gains of business or profession". 

The records of an assessee comP'any were burnt in fire in the 
previous year relevant to the as·sessment year 1974-75. While 
finalising the account of the year relevant to the assessment yea~ 
1976-77 · i'n September 1979, tl:e assessee found that debtors 
owing amounts to the extent of Rs. 5,73,213 were not traceable 
and it wrote off this amount as bad debt. The department, after 
considering the case, found that the claim could not be accepted 
as a bad debt as the attendant conditions were not satisfied. The 
department, however, allowed an amount of Rs. 3,82,142 out 
of the said.s\im of Rs. 5,73,213 as a trading loss. As a trading 
loss is allowable only in the year in which such loss arises, admis­
Soion of a trading loss of 1974-75 in tl:e assessment year 1976-77 
was not in order. The incorrect allowance led to undey-assessmcnt 
of income of Rs. 3,82,142 and undercharge of tax of Rs. 2,73,851 
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(including additi:onal interest for late fili:ng of the income tax: " 
return). "' 

The paragraph was sent to the Ministry of Finance in July ) 
1981 ; their reply is awaited (December 1981) . 

2.13 Other cases 

(a) Under the Income-tax Act, 1961 any loss computed in 
respect of speculatio~ business can be set off only against profits 
and gains if any, of another speculation business. A speculative 
transaction is defined in the Act as one in which a contract for 
the purchase or sale of any commodity is periodically or ultimately 
settled otherwise than by actual delivery of the commodity. 

In computing the business income of a company for the 
previous year relevant to the assessment year 1973-74 (assessed 
fo March 1976), speculation loss of R s. 3,66,969 arising from 
contracts for purchase of gunnies, settled otherwise than by 
:actual delivery, was incor.rectly adjusted by the department 
a..:,oainst assessce's business income. 

Further the company made a payment of Rs. 45 ,888 from ..._ 
out of provision made for payment of gratuity, which provision 
related to the assessment year 1972-73. The department wrongly ~ 

allowed deduction for the aforesaid payment in respect of the 
assessment year 1973-74. 

The aforesaid mistakes led to a total under-assessment of 
business income by Rs. 4, 12,860 with consequent short levy of 
tax of Rs. 2,38,427 in the assessment year 1973-74. 

The Ministry of Finance have accepted t!J.e objection 
rcgardiJ1g payment of gratuity. However, the Ministry have 
stated that the speculation loss would work out to only Rs. 60,154 
and that remedial action has been taken. Further reports is 
awaited (January, 1982) . 

'· 
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(b) A shipping <;ompany which was maintaining its accounts 
on mercantile system, debited an amount of Rs. 62,20,407 in 
the profit and loss account of the previous year relevant t:o the 
assessment year 1976-77 on account of loss on one of its services. 
This amount included an expenditure of Rs. 4,12,541 relating to 
the accounting year ending 31 March 1975 relevant to tile 
assessment year 1975-76. This was also allowed erroneously in 
the assessment for the assessment year 1976-77 completed on 
22 September 1979. 

The mistake resulted in excess carry fozy.rard of loss of 
Rs. 4,12,541 in the assessment year 1976-77. 

While accepting the objection, the Ministry of Finance have 
stated that the assessment bas been revised reducing the loss 
determined in the original assessment by Rs. 4, 12,541. 

(c) A non-sesident company returned an income of £ 91,666 
for tbe previous year ended 31 March 1977 relevant to the 
assessment year 1977-78. Calculated at the conversion rate of 
£ 1 =Rs. 18 prescribed in Rule 115 of the Income-tax Rules, 
1962 as it stood prior to the amendment with effect from 
1 November 1977 the income in rupees worked out to 
Rs. 16,49,988 with tax liability of Rs. 3,29,998. The department, 
however, while completing the assessment (October 1977) in­
correctly adopted the conversion rate provided in the amended 
rule and applied the telegraphic buying rate ;as on 31 March 
1977 and levied a tax of Rs. 2,80, 110 only. This resulted in a 
short demand of tax of Rs. 49,888. 

The Ministry of Finance have accepted the objection and 
stated (November 1981) that the additional demand of Rs. 49,888 
has been raised and collected. 

(d) Under the Income-tax Act, 1961, any expenditure not laid 
out or expended wholly and exclusively for the purpose of business 
is not allowable in computing business income. It has been 
judicially held that expenditure which was incurred in connection 
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with proceedings relating to breach of law ·was not due to any 
exigency of the business carried on by an assessee. and would 
not be deductible even if incurred for the purpose of business. 

In the accounts of a company in respect of assessment years 
1972-73 and 1974-75, sums of Rs. 93 ,275 and Rs. 1,60,000 
respectively were debited to the profit and loss account being 
payments of interest made to the Commissioner of Provident 
Fund for failure to deposit employer's and employees' contribu­
tions to provident fund in time. The debits were allowed by the 
Income-tax Officer as deduction in computing the company's 
total income. As the payments were made for infringement of 
statutory orders and they were not due to any exigency of the 
business, they would not constitute admissible expenditure. The 
incorrect deduction allowed on this account led tO' excess compu­
tation and carry forward of loss of Rs. 2,53,275 in the aggregate 
in respect of the two assessment years. 

The paragraph was sent to the Ministry of Finance in August 
1981 ; their reply is awaited (December 1981). 

2.14 Incorrect computation of Income of Financial Corpora­
tions 

Under the Income-tax Act, 1961, financial corporations 
engaged in pro"viding long term finance for industrial or agricul­
tural development in India are entitled to a special deduction 
in the computation of their taxable profits, of the amount 
transferred by them out of such profits to a special reserve 
ac".ount up to a specified percentage of their total income, as 
computed before making any deduction under Chapter VI-A 
of the Act. 

The Board issued instructions in November 1969, to the 
effect that this deduction is to be calculated, by applying the 
specified percentage to the total income arrived at after the 
deduction is made. In a subsequent clarification, hQwever, 
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the Board stated in November 1973 that the percentage should 
be applied to the total income computed before making ·the 
said deduction. It was pointed out to the Board by Audit that 
this latter clarification was not in accordance with the 
clear. provisions of the Act. The Board thereaft~r issued 
further instructions in August 1979 restoring the original 
position contained in the 1969 instructions. The Board also 
instructed the assessing authorities to take remedial action, 
wherever feasible, to withdraw the enhanced deduction allowed 
previously. 

In respect of the assessment year 1976-77, an Industrial 
Investment Corporation eligible for this concession was allowed 
(January 1980) a special deduction of Rs. 46,50,000 by applying 
the prescribed rate of 40 per cent on a total income of 
Rs. 1,16,39,638 but restricting it to the actual reserve 
(Rs. 46,50,000) created in the accounts of the relevant previous 

!Year. It was seen in audit that the income of Rs. 1,16,39,638 
~aken as the base for determining the amount of the special 
deduction was the amount before and not after allowing the 
special deduction. The correct amount of the special deduction 
worked out to Rs. 33,25,611 only, as against Rs. 46,50,000 
allowed. The excess deduction of Rs. 13,24,389 resulted in a 
short levy of tax of Rs. 7,74,755. 

The Ministry of Finance have accepted the objection. 

2. 15 Mistakes in the grant of export markets development 
allowance 

The Income-tax Act, 1961 provides for an export markets 
development allowance to resident assessees engaged in the 
business of export of goods outside India or in providing services 
or facilities outside India. The allowance from the income 
assessed under the· head "profits and gains of business or pro­
fession'' ·is at one-and-one-third times the qualifying expenditure 
(widely held domestic companies were entitled to the deduction 
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at one and one-half times the qualifying expenditure incurred 
upto 31 March 1978). 

Mistakes in giving the weighted allowance to domestic com­
panies ~ 5 Commissioners' charges resulted in short levy of tax 
of Rs. 38,65,204 as detailed below. 

(a) Iq. assessing a domestic banking company, only a specified 
proportion of the aggregate expenditure incurred on its forei~ 
branches is deemed to be incurred in deriving income from in­
vestments, such as government securities, debentures, etc. assess­
able under 'the head of income "interest from securities" a'nd the 
bal~ expenditure is allowed as a deduction under the head 
"profits and gains of business or profession". Consequently, the 
assessee can be allowed the weighted allowance only in respect of 
such b,alance expenditure and not on the total expenses incurred 
by the foreign branches. 

(i) In assessing a nationalised bank in respect of the assess­
ment years 1970-71 to 1976-77, the income from interest: on 
government securities/debentures was determined, after deducting 
the proportionate interest payments and overhead expenses 
(including those incurred on the foreign· branches), but in allowing 
the weighted export markets development allowance, the entire 
expenditure incurred on the foreign branches (without reducing 
it by the amount already deducted against interest on securities) 
was taken into account. As a result, the business income in 
respect of seven assessment ye.ars was under-assessed by 
Rs. 57,93,222 involving short levy of t.ax by RS. 33,20,634. 

(ii) By an amendment to the Income-tax Act, 1961, made in 
1974, the weighted allowance for domestic companies in which 
the public are substantially interested, was increased to one pnd 
one-half times the actual expenditure incurred attcr 28 February 
1 ~73 (but before 1 April 1978). In assessing the above re­
ferred nationalised bank, weighted allowance was given at the 
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higher rate of one and one-half times the entire expenditure of 
Rs. 1,67,10,278 incurred on export promotion in respect of the 
assessment year 1974-75, o,verlooking the provision that the 
higher rate was not applicable on the expenditure in'.curred in the 
first two months (January ;a·nd February 1973) of the assessee's 
accounting year ending 31 December 1973. On a pro rata 
basis, the under-assessment of income was estimated at 
Rs. 4,64, 174 involving short levy of tax of about Rs. 2,02,830. 
Despite the Special Audit Party pointing out the mistake in 
January .1979 and the assessment undergoing revision twice 
thereafter no action to rectify the mistake was taken. 

The Ministry of Finance have accepted the objection at 
(ii) above, and have stated that additional demand of Rs. 2,02 ,830 
has been raised. In respect of (i) above, reply is awaited 
(December, 1981). 

(b) Though expenditure incurred on export of goods outside 
India qualified for the weighted deduction; the Act specifically 
disqualified the ·expenditure (wherever incurred) on the carrif\ge 
of such goods to their destination outside India. In assessing a 
domestic company in which the public were substantially inte­
rested, , a sum of Rs. 1,14,061being50 per cent of the expenditure 
of Rs. 2,28,122 incurred on steamer freight in connection with 
.the export of goods outside India was allowed as weighted 
allowance in respect of the assessment year 197 8-79. As the 
expenditure was incurred on carriage of goods outside India, it 
did not qualify for the weighted deduction. The mistake resul ted 
in under-assessment of income by Rs. 1,14,061 ;and short levy of 
tax by Rs. 67,189. 

The Ministry of Finance have accepted the objection and 
have stated that the assessment has been rectified raising additional 
demand of Rs. 67,189 which has been collected. 

( c) In the assessment of a company, in respect of the assess­
ment year 1975-76 (assessment completed in September 1978). 
the department 1allowed weighted deduction of a su~ · · of 
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' Rs. 1,73,712 equal to one and one-third times the expenditure 
of Rs. 1,30,284 inculTed by the assessee towards de.velopment 
of export markets. While doing so, the department omitted to 
add back the sum of Rs. 1,30,284 which already stood debited 
to the profit and loss account of the relevant previous year. The 
mistake resulted in under-assessment of business income by 
Rs. 1,30,284 with consequent short levy of tax by Rs. 82,047 
in respect of the assessment year 1975-76. 

The Ministry of Fuiance have accepted the objecti~ 

(d ) (i ) The assessment of a private limited rompany was 
completed at ,a loss of Rs. 26,922 (September 1979) for the 
assessment year 1978-79 after allowing export markets · deve­
lopment allowance against the expenditure of Rs. 4,59,379 which 
sum included inadmissible expenditure on account of ocean freight 
and cargo ch.arges amounting to Rs. 2,83,498. The incorrect 
a llowance resulted in short computation of assessee's income by 
Rs. 94,499 (1/3rd of Rs. 2,83,498) with consequent short 
charge of ta)\'. of Rs: 44,917 for the assessment year 1978-79. 

The paragraph was sent to the Ministry of Finance ·in ' 
September 1981 ; their reply is a:waited (December 1981). 

(ii) In the assessment of an assessee company, in respect of 
the assessment year 1977-78, weighted deduction of an amount 
of Rs. 3,61,603, equal to one-half of the total expenditure of 
Rs. 7,23,206 incurred by the assessee towards the development 
of export markets, was allowed by the department. As the ·said 
total expenditure of Rs. 7.23.206 included an expenditure of 
Rs. 5,11,124 on account of freight, weighted deduction to the 
extent of Rs. 2,55,562 being one-half of Rs. 5,11,124 was 
incorrectly allowed to the assessee. This resulted in short levy 
of tax of Rs. 1,47,587. 

The Ministry of Finance have accepted the objection. 

j 
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Irregularities in all<?wing depreciation and developmerll rebat8 

2.16 Irregular allowance of depreciation 

In computing the income from business, the Income-tax 
Act, 1961 provides for the grant of depreciation on buildings 
plant and machinery and furniture owned by the assessee and 
used for the p~rpose of business. 

(a) Under the Income-tax Rules, 1962 a general rate of 
1 0 per cent ~ prescribed for depreciation in respect of machinery 
and plant for which no special rate of depreciation has been 
prescribed therein. Special rates ranging from 15 per cent to 
100 per cent have, however, been prescribed for certain specified 
items of machinery and plant. 

The machinery for sugar mills is not an item ill machinery 
and plant for which any special rate is prescribed and therefore 
only the general rate of depreciation of 10 per cent is applicable. 

An assessee company running sugar mills was assessed in 
March 1979 for the assessment year 1975-76 on a loss of 
Rs. 3.74 lakbs which was carried forward and set off against the 
income for the assessment year 1976-77. This loss included 
excess allowance of depreciation at the rate of 15 per cent instead 
of 10 per cent. Depreciation on machinery and plant at the 
enhanced rate was also allowed for 1976-77 by applying the 
incorrect rate of 15 per cent instead of 10 per cent. Further, 
the written down value of the mac11inery and plant for that 
Yrar was wrongly adopted at Rs. 1,89,829 instead of the correct 
figure of Rs. 89,829. These mistakes resulted in short charge 
of tax of Rs. 1.44 lakbs for the assessment year 1976-77. 

The assessee had .filed income return for the year 1976-77 
late. The interest on account of late filing of return charged by 
the department (Rs. 2.73 lakhs) would also increase by Rs. 0.13 
lakb after taking into account the above short charge. 



80 

As a result of these mistakes, there was a total short charge 
of tax of Rs. 1,56,978. 

The Ministry of Finance have accepted the objection and 
have stated that the assessment has been revised raising an 
additional demand of R s. 1,57,000. Report regarding collection 
is awaited (December 1981). 

(b) The Rules provide for special rate of depreciation at 
15 per cent on artificial silk manufacturing machinery and plant 
except wooden parts. 

In the assessment of a company for assessment years 1974-75 
to 1976-77 depreciation at 15 per cent was allowed on "art silk 
machinery" although it was only textile machinery as claimed by 
the assessee for the purpose of higher development rebate • at 
25 per cent applicable to textile machinery covered by the 
Fifth Schedule to the Act. In central excise assessments also 
the assessee was not found to be engaged in the manufa::ture of 
art . silk fabrics (processed or unprocessed). The textile 
machinery was entitled to depreciation at the general rate of 
10 per cent only. The erroneous allowance of dep reciation at 
15 per cent resulted in short levy of tax of Rs. 2,23,184. 

The .-Ministry of ·F inance have accepted the objection and 
stated that the assessments have been rectified. Further report 
is awaited (December 1981) . 

(c) Under the provisions of the Income-tax Act, 196l, 
depreciation is allowed on the actual cost to the assessee in the 
case of assets acquired in the relevant previous year. 

An assessee company incorporated in January· 1976, for 
carrying on the business of manufacture of vegetable oil products, 
took over a factory from another company, as a going concern. 
According to the sale agreement of January 1976, the total 
consideration for the business assets taken over was Rs. 50 lakbs 
which was discharged by payment of Rs. 6.51 lakhs in cash and 
the balance of Rs. 43.49 lakhs by undertaking to discharge .certain 

... 

• 

I 



r 

,. 

81 

liabilities on behalf of tbe vendor company. The written down 
value of these assets as on 1 January 1976 as per the books 
·of the previous owner was Rs. 61,74,442. In the assessments 
concluded in August 1979, the depreciation allowance for the 
assessment year 1976-77 and also for the subsequent assessment 
year 1977-78 was allowed by the department on the basis of 
such written down value of the assets ' as per the books of the 
vendor instead of restricting the allowance on the actual cost 
tb the assessee, which was only Rs. 50 lakhs. As a result there 
was an excess allowance of depreciation of Rs. 2,23,143 for the 
assessment years 1976-77 and 1977-78 and corresponding excess 
carry forward of business loss of Rs. 2,23,143. 

While accepting the objection, the Ministry of Finance have 
~1ated that the assessment in respect of assessment year 1976-77 
has been set aside by the Commissioner of Income-tax and 
remedial action in respect of. assessment year 1977-78 will be 
taken. Further report is awaited (December 1981) . 

(d) Under the Income-tax Rules, 1962 annual depreciation 
on ocean-going ships (other than vessels ordinarily operating in 
inland waters) is admissible at the rate of 5 per cent of actual 
cost (except that it is 10 per cent of actual cost in respect of 
ocean-going ships which are fishing vessels with wooden hull) . 
Speed boats and other vessels ordinarily operating in inland waters 
are entitled to an annual depreciation of 20 per cent and 10 per 
c.cnt resp'Cctively on the written down value. The Ministry of 
Law clarified in March 1972 that barges which carry considerable 
cargo (including self-propelled oar type, flats for cargo, inland 
tug boat-; and speed boats) should be treated as ships for the 
purpose of income-tax law: The Ministry of Shipping have 
ruled that a barge is a vessel within the meaning of Merchant 
Shipping Act and only sailing vessels are excluded from the 
definition of a 'sllip' . Therefore, barges which are not sailing 
vessels will be deemed to be ships. 

It was noticed that in one Commissioner's charge depreciation 
oo trawlers (mechanised wooden vessels with a single deck) used 
for ocean-going purpose was allowed depreciation at 5 per cent 
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subject to modification based on expectancy of life. But i.n 
another Commissioner's charge it was noticed that on twQ barges 
depreciation was allowed at the rate of 10 per cent though the 
barges were engaged in carrying cargo from Bombay to Karachi, 
Muscat and other places and though as ocean-going ships (not 
a wooden hulled fishing vessel) only 5 per cent depreciation was 
to be allowed in respect of them. This resulted in excess 
allowance of depreciation of Rs. 3,70,737 in respect of the 
assessment years 1975-76 and 1976-77 with consequent short­
levy of tax of Rs. 1,81,061. 

In yet ano!her Commissioner's charge it was noticed that on 
thr~e vessels (mechanised country craft of wo0den construction) 
used for export of timb~r_and other commodities to Gulf countries, 
depreciation was allowed at 10 per cent instead of only 5 per cent . 
admissible to ocean-going ships (other than wooden hull fishing 
vessels ). This resulted in undercharge of tax of Rs. 11,850 
apart from the undercharge of tax of Rs. 1,81 ,061 in the case 
referred to above. 

The paragraph was sent to the Ministry of Finance in 
September 1981; their reply is awaited (December 1981) . 

(e) ( i) An assessee company returned an income of 
Rs. 1,27,44,700 for assessment year 1974-75. The returned 
income included loss of Rs. 47,563 in one of its divisions, which 
was arrived at after deducting depreciation (Rs. 2,73,193) and 
development rebate (Rs. 64,250). In the original assessment 
completed by the Income-tax Officer in June 1977, the loss of 
Rs. 47,563 in full was allowed and in addition depreciation. 
(Rs. 2,73,193) and development rebate (Rs. 64,250) were 
allowed again. The double allowance of depreciation and 
development rebate resulted in under-assessment of income of 
Rs. 3,37,443 and short levy of income-tax of Rs. 2,12,587 and 
surtax of Rs. 37,458. 

The assessment for the assessment year 197 4-7.5 was 
subsequently revised by the Income-tax Officer in March 1979 
to revise the depreciation allowed from the assessment year 
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1965-66 onwards with reference to appellate orders. The double 
allowance of depreciation and development rebate wrongly 
allowed in the original assessment was not noticed by bun at 
the time of revising the assessment. Instead, depreciation 
allowed for one of the units of the assessee was revised without 
adding back the depreciation allowed for a second time in the 
original assessment. This mistake resulted in further under­
assessment of income of Rs. 2,73,193 and consequent short levy 
of income-tax of Rs. 1,72,110 and surtax of Rs. 30,324. 

These mistakes resulted in total undercharge of tax of 
Rs. 4,52,479 including surtax of Rs. '67,782. 

While accepting the objection, the Ministry of Finance stated 
that the assessment has been rectified and additional demands of 
Rs. 3,84,697 on account of income-tax and Rs. 67,782 ·on 
account of surtax have been raised and collected. 

(ii) In the case of a company in respect of .the assessment year 
197 6-77, (completed in January 19 80) , depreciation and extra 
shift allowance at the rate of 15 per cent were allowed on 
'foundry' item valuing Rs. 23,23,125. This item which was also 
included in the written down value of other items amounting to 
Rs. 1,87,83,311 brought forward from the previous assessment 
year on which depreciation and extra-shift allowance at the rate 
of 15 per cent and 7.5 per cent had already been claimed and 
allowed in respect of the assessment year 1976-77. Thus, the 
depreciation on foundry item wa8 allowed twice and the mistake 
resulted in excess depreciation allowance of Rs. 5,22,702 involv­
i:ng short levy of tax of Rs. 4,25,622 including interest payable 
under section 215 of the Act. 

While accepting the objection, the Ministry of Finan~e have 
stated that the assessment has been revised raising additional 
<remand of Rs. 4,25 ,622 which has also been collected. 

( iii) An assessee company returned in July 1977 a loss of 
Rs. 25,70,865 for the previous year relevant to the assessment 
year 1977-78. The assessment was completed by the department 
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in April 1979 , with a total loss of Rs. 36,20,408. The company 
debited in the p~ofit and loss account of the relevant previous year " 
an amount of Rs. 11,88,127 on account of depreciation. The < 
department computed the depreciation at Rs. 17,96,509. While 
completing the assessment the department erroneously deducted an f 
amount of Rs. 1,18,827 instead of Rs. 11,88,127 on account of 
depreciation from the net loss of the year and then allowed the 
depreciation of Rs. 17,96,509. The mistake led to excess com-
putation of business loss and excess carry forward of business 
loss by Rs. 10,69,300 in the assessment year 1977-78. 

The Ministry of F inance have accepted the objection and 
stated that the assessment has been rectified in October 1981 
reducing the business loss by Rs. 10,69,300. 

(f) In the assessment order dated 1 September 1979 for 
the assessment year 1974-75 the unabsorbed depreciation relating 
to the assessment year 1971-72 was determined. as Rs. 26,27,810. 
After adjusting an amount of R:~. 71,280, being profit available 
for the assessment year 1975-76, the act amount of unabsorbed 
d~preciation to be carried (orwc:rd in respect of assessment year 
1971-72 was Rs. 25.56,530. Iu the assessment order dated 
J l September 1979 for the assessment year 197 6-77, instead 
of adopting this amount, an runount of Rs. 27,63,656 was 
incorrectly s~own for further catry forward of unabsorbed 
depreciation as relating to the assessment year 1971-72 resulting 
in excess carry forwar~! of depreciation t ·y Rs. 2,07,126. 

Jn addition, in the assessment for the assessment year 1976-77 
finalised on 11 September_ 1979, depreciation on "crushing and 
grinding plant" was incorrectly allowed at the rate of 15 per cent 
instead of at the general rate of 10 per cent as decided in appeal 
earlier (February 1978) resulting in the grant of excess 
depredation allowance by Rs. 66,151. 

The aggregate excess carry forward of depreciation on 
acconnt of the above two mistakes worked out to Rs. 2,73,277. 
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The Ministry of F inance have accepted the excess carry 
forward of depreciation and have stated that the assessment 
has bren revised. F urther repon is awaited (December 1981) . 

2 .1 7 Irregular allowance of extra shift allowance 

Under the Income-tax Rules, 1962, extra shift depreciat ion 
allowance a t the prescribed rates is allowed where the concern 
works extra shifts. No extra shift allowance is admissible in 
respect of stationary plant and machinery and wiring and fittings 
of electric light and fan insta1lation described under 'Electrical 
M achincry' . 

ln tl.c assessments for the assessment ycms J 970-71 to 
J 975-76, a company was allowed extra shift depreciation 
allowance a mounting to Rs. 2. 17.01 7 on electrical machinery 
comprising stationary plant and wir ing and fi ttings of electric 

. light ar..d fan installations. As no extra. shift depreciation was 
admis:>i b1c on such assets the allowance thereof was irregular. 
This re~--ultcd in undercharge of tax of Rs. 1,39,24 l in respect 
of the five assessment years . 

The paragraph was sent to tl1e Ministry of Finance in August 
1981 ; their reply is awaited (December 1981). 

2. 1 8 Jrregular allwoance of initial depreciation o.nd development 
rebatr 

Under the provisions of the Tocomc-tax Act. 196 1, iu 
cornpU'ting the income fro m business, a n ntlowance by way of 
initial depreciation at the rate of twer.ty per cent of the actual 
cost of the new plant or machinery installed a nd used for the 
purpose cl' business is available to an assessee. in addition to 
the normal depreciation. in respect of new plant or machinery 
in.stalloo after 3 1 May. 1974. for the manufacture or pro­
duction of articles or things specified in the Ninth Schedule to 
the Act. · 
S/ 35 C& AG / 8 1.-7. 
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If the plant and machinery was installed for the purpose of 
manufacture or productioc. of any one or more of the articles 
or things specified in the Fifth Schedule to the Act, development 
rebate at a higher rate is admissible. 

"Textiles (inchrding those dyed, printed or otherwtse pro­
cess_ed) made wholly or mainly of cotton including cotton yarn , 
hosiery and rope" is an item specified both in the Ninth 
Schedule and the Fifth Schedule to the Act and accordingly 
initial depreciation at the rate of 20 per cent .and development 
rebate at the higher rate of 25 per cent are admissible in respect 
of plant and machinery relaticg to them. 

The Board had occasion to consider the interpretation of 
the word "mainly" appearing in the Ninth Schedule. The Board 
clarified in March 1977 that if the cotton conter.t in anY. ~f the 
fabrics produced was · less than 51 per cent, the machinery 
installed cannot be said t~ be for the purpose of production 
of text ile made wholly or mainly of cotton. 

(a) In the case of three assessee companies macufacturing 
cotton textiles including terene, polyester, blended and art silk 
fabrics, ini tial depreciation allowance of Rs. 8,88,425 was 
allowed m respect of machinery installed durir:.g the previous 
year relevant to the assessn1ent year 1976-77. Development 
rebate amounting to Rs. 6,54,509 calculated at the higher rate 
of 25 per cent was also allowed in the case of one company in 
respect of the assess mer. t year 197 6-77. As these companies 
were also manufacturing polyester, terene and other sy_nthetic 
fabrics, the condition that the cotton content in any . of the 
fabrics produced should not be less than 51 per cer.t w,as not 
fulfilled, ·and therefore, they are not elig\ble for the initial de-­
pred .ation and development rebate at higher rates. The ~rr~neous 
allowances on this account resulted in under-assessmer:.t of 
income by Rs. 15,42,934 involving short levy of tax of 
Rs. 8,91,042 (including notional tax of Rs. 3,65,529) for .!he 
assessment year 197 6-77. 
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The Ministry of Finance have not accepted the objection in 
one case stating that the total consumption of cotton co·nstitut~ 

.more than 51 per cent of the total raw material used. 
But as per Board's circular, cotton content in each of the fabrics 

·manufactured by the use of the machinery should be more than 
51 per cent for the purpose of determining the admissibility of 
initial depreciation. The reply to this point, as weU as to other 
two cases is awaited (January 1982). · 

(b) No deduction shall be allowed in respect of any 
machinery or plant installed in any office premises or any resi­
denlia l accommoc!ation, including ar.y accommodation in the 
nature of a guest house. Similarly, no deduction by way of 
development rebate is to be allowed in respect of any machinery 
or plant installed in office premises or in any residential 
accommodation. 

While assessing the income of a company for the assessment 
year 1976-77 initial depreciation of Rs. 12,94,007 at the rate 
of 20 per cent on machinery costing Rs. 64-,70,03.3 aLd develop­
n'cnt rebate amounting to Rs. 25,46~ on machinery valued at 
Rs. 1.01.854 installed in the township were allowed. As the 
machinery installed ir: the township as well as the machinery 

· installed in a residential area, could not be said ·to have been 
used for the manufacture of articles specified in the Ninth 
Schedule, such machinery was not eligible for initial depreciation 
or developmer:t rebate. The erroneous allowances resulted in 
under-assessment of income of Rs . . 13.,19,470 leading to short 
levy of tax of Rs. 7,61,993. 

The paragraph was sent to the Ministry of Finance in 
September 1981 ; their reply is awaited (December 1981). 

(c) An assessee · company claimed initial depreciation ol 
Rs. 5,44,276 at the rate of 20 per cent ir:· respect of machinery 
valued at Rs. 27,21 ,383 and relating to assessment year 1975-76. 
This was allowed by the department a t the fj,me of completing 
·the assessment in March 1978. 
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The assessee company was also engaged in the busines~ ot 
J1iring out machinery, such as sugarcane crushers and juice 
boiling pans etc. Out of the machinery valuing Rs. 27,21,383, 
machinery valuing Rs. 25,83,000 had been used by the assessee 
company for hiring out. As such initial depreciation to the extent 
of Rs. 5.16,600 bcir.g 20 per cent of Rs. 25,83,000 had been 
incorrcctJy allowed which resulted in excess computation of loss 
to be carried forward by an equal amount. 

The Ministry of Finance have accepted the objec~ion. 

2.19 lncurrect determination of the written down value 

Ur:der the Income-tax Act, 1961 , if any building, machinery 
or plant owned by an assessce is sold at a price below the 
written down value, a further allowance termed as terminal 
depreciation being the difference between the written down value 
of the asset rmd the price for which the ame is sold will be 
allowed. Tr: determining the written down value, al l depreciation 
alJowana>;· ( including initial depreciation allowance) allowed 
are requi red to be taken into consideration. The obove position 
has been clarified in the Explanatory Notes or. Direct T axes 
(AmendmenQ Act, 1974. 

lo the assessment of a company for the assessment year 
1976-77. completed in October 1979 although initial deprccir.1-
tion a11(1wance was allowed for Rs. 1,89,500 on ger.erators 
owned by t11c assessec and so~d out during the relevant previous 
year, the same was not taken into consideration while deter­
mining the writtcr. down w~lue of the asset for the purpose of 
working out the amount of terminal depreciation allowable to 
the as<:csscc. This resulted in incorrect detennination of the 
written down value of the asset leading to excess allowance ol 
termir.al depreciation by Rs. 1,89,500 in the assessment yoo1 
1976-77. As the assessment resulted in a loss there was excess 
carry forward of loss by that amount. 

While accepting the objection, the Ministry of Finance have 
stated that the a ssessment has been revised in August t 981 l? 
give effect to the audit objecion . 

/ 
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2.20 Irregular grant of development rebate 

(a) U&der the Income-true Act, 1961 development rebate 
on plant and machinery installed after 31 March 1970 used 
for the purpose of business carried on by an assessee is allcw­
able at 15 per cent of such cost of the plant and machinery. 13y 
the Finance Act, 1974 development rebate was abolished from 
1 June 1974; but by a special provision in the Act the benefit 
was continued in certain cases on the condition that th.e plant 
ar.d machinery should have been purchased or the contraets for 
the purchase entered into before 1 December 1973. 

(i) In the assessment of an assessee company for the 
assessment year 1975-76 completed on 26 February 1976, 
development rebate of Rs. l ,26,630 at 15 per cent on plant 
and machinery valued at Rs. 8,44,200 was allowed. Since the 
machinery had been purchased on 1 J uly 1974 and the installation 
was completed later on, the development rebate was not 
admissible. 

The Minist ry of Finance have accepted the objecuon and 
have stated that the ass.essment has been rectified raising a 
demand of Rs. 80,756. Report regarding collection is awaited 
(.December 198 1). 

( ii) In the case of two other companies it was noticed in 
audit that: no· evidence was on records to show that the said 
conditions bad been satisfied prior to allowance of development 
rebate of Rs. 1,40,229 in respect of the assessment year 1975-76. 
As a result there was short levy of tax of R s. 88,343. 

While accepting the objection, tbe Ministry of F inance have 
stated that the assessme1:ts have been revised raismg additional 
dereand of Rs. 88,343 out o( which R s. 32,023 bas been 
collected. R~port regardfog collection of balance is awaited 
(December 19 81) . 

(b) Under the Income-tax Act, 196 l , development rebate 
on plant and machinery 'installed after 31 March 1970, for the 
purpose of construction, manufacture or production of any one 
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or more of the articles or things specified in the Fifth Schedule 
to the Act is allowable at 25 per cent of the actual cost of plant 
aad machinery. Similarly, plant and machinery installed after 
31 March 1970 being an asset representing expenditure of a 
capital nature on scientific research related to the. business of 
the assessce is also entitled to development rebate at the higher 
rate of 25 per cent. In other cases d!!vclopment rebate is allow­
able only at the lower rate of 15 per cent. 

(i) In the case of a company for the asessment years 1972-73 
to 1974-75 completed in November 1978 and April 1979 deve­
lopment rebate on computers was allow~d at 25 per cent although 
these computers were not plant and machinery engaged in the 
manufacture by the assessee, of articles specified in the Fifth 
'Schedule to the Act. It did not also represent expenditure of" a 
capital nature on scientific research, satisfying the conditions for 
the grant of the higher rate . of development rebate. Therefore 
the rebate was allowable at the lower rate of 15 per cent for 
assessment years 1972-73 to 1974-75. This resulted in excess 
allowance of development rebate of Rs. 6,01,016 with ulidercharge 
o r tax. of Rs. 3,45,014 for the three assessment years. 

The paragraph w.15 sent to the fv1inistry of Finance in August 
1981 ; their reply is awaited (December 1981). 

(ii) In the assessments of an assessee company for the asses­
ment years 1971-72 and 1972-73 development rebate on the 
plant and machinery, installed after 31 March 1970 was allow­
ed at 35 per cent (as admissible to machinery installed before 
1 April 1970) instead of at the admissible rate of 25 per cent. 
The mjstake resulted in excess allowam:e of development rebate 
by an aggregate sum of Rs. 31,77,801 leading to excess carry for­
ward of loss by the san:ic amount for the tw::i assessment years. 

The Ministry of Finance have accepted the objection. 

(c) Development rebate originally allowed to an assessee is 
Uable for wlthdra.wal, if the assets on which development rebate 
was allowed were sold within a period of ei_i;it ye.ers of their 
acquisition or installation. 
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Ftom the assessment records of a company for the assessment 
year l.979-80 completed on 18 March 1980 it was seen that 
during the relevant previous year the company had sold certain 
plant and machinery originally valu~d at Rs. 14,15,841 before 
the expiry of eight years from the end of the previous years in 
which they were acquired/installed. Hence development rebate 
amounting to Rs. 3,53,960 originally allowed on such plant and · 
machinery was required to be withdrawn. Omission to do so 
resulted in under-assessment of income to that extent and under­
charge of tax of Rs. 2,04,412. 

The Ministry of Finance have accepted the objecUon. 

(d) (i) In the revised assessment of an assessce company for 
the assessment year 1974-75 finalised on the 20 January 1979, 
an amount of Rs. 2,85,591, being the amount 0f development re­
bate that could not be adjusted against the profits of the yeat, 
w.as allowed to be carried forward. While rectifying the assessment 
of the assessment year 1975-76, on 7 December 1979, this 
unabsorbed development rebate was adjusted against the income 
of the year and hence there was no unadjusted balance left to be 
carnect forward from the assessment year 1975-76 onwards. How­
ever, the same amount of Rs. 2,85,591 was allowed to be carried 
forward from the assessment year 1975-76 to 1977-78. This 
re8ulted in exce:c;s carry forward of Rs . . i,85.591 ac; unabsorbed 
development rebate. 

The Ministry of Finance have accepted the objection . 

.(ll) In the assessment of an assessee company for the 
assess;ment year 1974-75 finalised in January 1977, unabsorbed 
development rebate of Rs. 2,43 ,255 relating to the assessm~nt 
years 1967-68 to 1972-73 was given set off. It was. however, 
seen that the assessment for the earlier assessment year 1973-74 
was subsequently revised in February 1978 and March 1978 for 
positive income wherein the development rebate for the assessment 
years J 967-68 to 1972-73 was reca lculated and the increased 



figure of Rs. 3,70,228 was given set off. In view of this, the 
previous year 's development rebate of Rs. 2,43 ,25:1 originally 
allowed in the assessment year 1974-75 was to have been with­
drawn. Failure to carry out consequent rectificatory orders for 
the assessment. year l 974-75 resulted in under-assessment of 
income of Rs. 2,43.255 with consequent undercharge of tax of 
Rs. 1.53,250. 

The M inistry of Finance have accepted the objection. 

2.21 Irregular allowance of contribution to scientific resetJrch 

In computing the business income of an assessee under the 
Income-tax A ct, 1961, any sum paid by bjm to a scientific research 
association, university, college or other institution for sdentific 
research, is an admissible deduction, provided that such associa­
tion, university, college or institution is approved by the pres-­
cribed authority. With a view to encouraging development of 
indigenous technology and self-reliance in industry, the Act was 
amended in 1974 to provide that, if the contribution was to be 
used for specific research undertaken by the institution under 
a programme approved by the prescribed authority having regard 
to the social, economic and industrial needs of India, a deduction 
of a sum equal to one and one-third times of the contribution so 
paid shall be allowed. 

In the previous year relevant to the assessment year 1976-77, 
an industrial company in which the public were substantially 
interested contributed a sum of Rs. 8,50,000 to two scientifio 
research centres approved by the Council of Scientific and Indust­
rial Research, which is the prescribed authority. In the assessment 
completed in April 19.79, the department allowed the assessec's 
claim for extra deduction of 33-1 /3 per cent of the contribution. 
Audit check, however, revealed that there was no approval .from 
the prescribed authority for undertaking the specific research 
programme. This being so, the extra deduction of Rs. 2 ,83,333, 
being 33-1 /3 per cent of the contribution, was not admissible under 
the Act. This resulted in short levy of tax by Rs. 1,63,626 .. and 
surtax by Rs. 29,927. 
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The Ministry of Finance have accepted the objection and 
stated that remedial action is being initiated. Further report is 
awaited (December 1~81) . 

2.22 Mistakes in allowing deductions under Chapter VI A 

r.hapter VI-A of the Income-tax Act, 1961 provides for 
certain deductions to be niade from the. gross total income. The 
overriding condition is that the total deductions should not 
exceed the gross total income of the assessee. 'Gross total 
income' has been defined as the total incom comptited 
in accordance with the prov!Slons of the Ac• bdore 
making deductions under chapter Vl-A. Set-off of un­
absorbed losses of earlier years being an anterior <>tagc. it 
follows that where such set-off results in reducing the total income 
to 'nil', no deductions under chapter VI-A are admissible. 

The total income of an assessce company in r.;spect of 
the assessment year 1975-76 was determined (asses m e11t revised 
on 6 November 1979) at a loss of Rs. 44,835 before aJlowing 
aey deductions under chapter VI-A. As there was no positive 
income no deduction under chapter VI-A was admissible. The 
department, powever, allowed a deduction of R<;. 4,04,684 in 
respect of fees for consultancy services rendered in India (Sec­
tion 80MM). This resulted in excess computation of loss with 
oonsequent excess carry forward of loss of Rs. 4,04,684. 

The Ministry of Finance have accepted tbe objection. 

2.23 Mistakes in the cOlnputation of ;ncome from capital J?Oins 

Under the Income-tax Act, the quantum of capital gain~ 
chargeable to tax on the sale of a capital asset is determined by 
deducting from the sale price, the cost of acquisition of the capital 
asset and of improvements, if any, made thereto and the expenses 
incurred for effecting the sale. . 
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(a) The term "cost of acquisition" normally means the amount 
actually spent by the assessee in acquiring the asset. However, if 
the assessee had acquired the asset before 1 January -1954 
( 1 January 1964 from the assessment year 1978-79) , he is given 
the option to adopt the fair market value of the asset as on lst 
January 1954, as its cost of acquisition. This option is however 
not available if the asset was being used in his business and allowed 
depreciation. ln ·such cases, only the actual cost of acquisition 
would form the basis of computation of capital gains. Where the 
ass~t bad been acquired by the assessee by one of the special 
modes, (such as partition in his family, gift, will, dissolution of 
partnership, liquidation of company, amalgamation with another 
company etc.) and where the previous owner had acquired the 
'capital asset before 1 January 1954, the option of substituting 
the fair market value as on that date is available to the assessee 
even in respect of ..depreciable assets. 

(i) During the previous year relevant to the assessment years 
1970-71 , 1973-74 and 1974-75 , a public limited company, 
running a textile mill, sold some of its business assets, such as 
factory buildings, plant and machinery, frames, boilers, etc. for 
Rs. 55,000, Rs. 6,62,277 and Rs. 1,89,440. The assets had been 
acquired by the assessee in 1947 or earlier and were being allow­
ed depreciation every year. The capital gains arising from the 
sales were assessed as Rs. 19,311 , Rs. 4,08,495 and Joss of 
Rs. 3,58,070 respectively, with reference to !.he fair market wlues 
of the assets as on 1 January 1954 (which were higher than 
the actual cost of acquisition) . The assessee would be entitled 
to adopt the fair market value, only if H had acquired · ·the 
assets under any of the specified modes but audit check revealed 
that there was no evidence of such acquisition by the assessee. 
In fact, the assessee had described the year of acquisition of these 
assets as the 'year of purchase', indicative of acquisition for a 
price. The department's action in assessing the capital gains 
with reference to the fair market value was irreg11lar and result­
ed in under-assessment of capital gains of Rs. 4,869, Rs. 15.,070 
and R e:: . 3,72,517 leading to a total short levy of tax of 
Rs. l,55,323. ·· 4
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The Ministry of Finanoe have accepted the objection. 

(ii) In the case of another company, in the assessment for 
the assessment year 1972-73 made on 18-1-1980, a capital gain 
of Rs. 4,83,623 was determined in respect of a building which 
was sold for Rs. 8,70,000. The capital gain was arrived at by 
taking the fair market value of the buildmg as Rs. 3,84,000 on 
1 January 1954. As the assessee bad acquired the building 
by purchase and as depreciation was allowed thereon from 
year to year the assessee was not entitled to substitute the fair 
market value on 1 January 1954 as cost of acquisition. The 
capital gain correctly assessable in this case worked out to 
Rs. 6,15,691 being the sale value less cost of building and 
expenses incurred in connection with ~he transfer of the a:;set. 
A s a result of the incorrect computation of capital gain, there 
was under-assessment of income of R s. 1,32,068 and under­
charge of :tax of Rs. 64-,660, including in terest of Rs. 5,229 
leviable for late filing of the income tax return. 

The paragraph was sent to the Ministry of F inance in May 
1981 ; their reply is awaited (December 1981). 

(b} Land admeasuring 12416 sq. melres, belonging to an 
tts~essce company was acquired by Government during the 
period relevant to the assessment year 1977-78 and an amount 
of Rs. 9,89,780. including solatium of R s. 1.29,102 was. paid 
to the company as compensalion. While comp uting the gain 
urising from the transaction, the department did not take inlo 
<~ccotmt the solalium of Rs. 1,29, 102 received by the · company. 
Since solatium was part of the total compensation , its exclusion 
led to u nder-a.c:o:;essment of income of R s. 1,29,102 with coo­
~cquent underchar.1;e of tax of R s. 64,550. 

The Ministry of Finance have accep ted the objection. 

2.24 Income escaping assessment 

{a) U nder the provisions of the Income-tax Act, 1961, a non­
resident has to pay tax on any income which accrues or aris::s 
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~o him in India. All income accruing or arising d.!rcctly or 
indirectly to the non-resident from any business connection in 
India is deemed to accrue or arise in r ndia and is taxab!c 

In computing the total income of a non-resident (;01Jtpany 
fa respect of the assessment year 1977-78, the department 
omitted to assess income of Rs. 8,68,075 representing com­
mission received by the company rn respect of exp1Jrt.; cffcct~d 
through it by its Indian subsidiary and inventor's remuneration , 
which was in the nature of royalty. The omission led to 
onaer-assessment of income by Rs . 8,68,075 and consequent 
short levy of tax by Rs. 3,47,270. 

The assessment was checked ia Internal Audit; however, 
1he omission was not rcpor!eJ. 

The paragraph was sent to the Ministry of Finance in 
June 1981 ; their reply is awaited (December 1981). 

(b) The Income Tax Act, 1961 provides for an a Uowancc 
or deduction from the income of an assessce in respcet of 
expenditur::: or trading liability incurred for the purpose of 
business carried on by the assessee. Where on a subsequen t 
date. the assessec obtains any benefit in respec't of such expendi­
ture or trading liability allowed ea rlier by way of remission 0-r 
cessation thereof, the benefit thal accmes thereby, shall be 
deemed to be the profits and gains of business or profes$ion and 
the same · is required to be charged to income-tax, as the 
income of the previous year in which such remission or cessa­
tion takes place. 

( i) A sum of Rs. 6,69,000 representing provision for gratuity 
made in earlier years was written back in the accounts of thr 
!year relevant ~o the assessment year 1975-76. in the books of 
an assessee company . (assessment made on 17 April l 979). 
P rovision for gratuity to the extent of R s. 6.68.485 hnd earlie r 
been allowed as a deduction in the assessments in respect of the 
assessment years 1972-73 to 1974-75. Accordingly, an amount 
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pf Rs. 6,68,485 was required to be treated as income charge­
able to tax in respect of the assessment year 1975-76. This. 
havrng not been done, income of Rs. 6,68,485 in respect of 
the asscsi.ment year 1975-76 escaped assessment. Taking into 
account th..: loss of Rs. 1,81,816 already computed in respec't 
of the ai;scssment year 197 5-7 6 the net under-assessment of 
income was Rs. 4,86,669 involving a short levy of tax by 
Rs. 2,92,294 (including excess in~erest paid under section 214 
of the Act). 

The Ministry of F inance have accepted the objection. 

(ii) An assessee company received two refunds of customs. 
duly amounting to Rs. 96,200 during the previous year rele­
van\ to 1he assessment year 1976-7_7. These refunds were not 
included in ib total income assessed to tax in respect of that 
year. The omission resulted in under-assessment of income by 
Rs. 96,200 and undercharge of tax by R . 55,555. 

The Ministry of Finance have s'tated (August 198 1) that 
althougb Ilic assessee follows the mercantile system o( accoun­
tancy in respect of its business. it has been allegedly following 
the cash system in respecl of receipts from Government. 
However 1he assessment in respect of assessment year 1976-77 
Jrns been Ret aside ar;id report on rectification and collection of 
·additionaJ demand is awail:ed (December 198 1 ). 

(c) 'l hc Income-tax Act, l 961. provides that income from 
business shall be computed in accmdance with the method of 
accounting regularly employed by the asscsscc. Where the asses­
scc adopt« the mercantile system of accounting, a legal liability 
incurred hv the assessee is debited to his accounts and is allowed· 
lo be dcd~cted in the computation o( assessab le income even if 
the actual payment thereof is not made during the accounting 
year. However. if no specific liability has arisen during the year 
or the liahility incurred is only a contingent liability, its deduction 
is not permissible in that year even under the mercantile system 
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of .accounting followed by the assessee. It has been judicially held 
'that when a liability is disputed, i't is either allowable as a 
deduction in the year to which it relates or in the year in which 
it is paid. 

A company, following the mercantile system of accounting, 
,cJaimed Rs. 70,44,000 relating to the period 16 March 1972 
to 30 June 1976 as a deduction in computing the income in 
respect of the assessment year 1977-78. The liability was stat~d 
to be relatable to central excise duty payable on doubled yarn 
manufactured by the assessee company. The Excise Department 
had issued a notice to the assessee company to show cause 
why it should not be charged additional central excise duty of 
Rs. 51,20,018 for the period 16 March 1972 to 15 September 
197S. The further sum of Rs. 19,23,995 (making upto 
Rs. 70,44,000) related to the period 16 September 1975 to 30 
June 1976. The assessee disputed the claim and obtained an 
injunction from a High Court staying the Centra l Excise pro­
ceedings. Nevertheless, the assessee claimed the entire amount 
·of Rs. 70,44,000 from its taxable income in respect .of the 
assessment year 1977-78 instead of li miting it to what related 
to the assessment year 1977-78. The claim was allowed. The 
erroneous deduction resulted in under-assessment of income of 
Rs. 48,15,255 (taken pro rata as relating to the period 
16 March 1972 to 30 June 1975) leading to short levy of tax of 
Rs. 27,80,808 in respect of the asseE>srnent year 1977-78. 

The audit paragraph was sent to the Ministry of Finance 
in September 1981; their reyly is awaited (December 1981). 

(d) Under the provisions of the Income-tax Act, 1961, · 
~he total income of a person should include all .income that 
accrues to or is received by him during tbe year. Where any 
business is discontinued in any year, any sum received after 
'the discontinuance sha11 be deemed to be the income of the 
recipient and charged to tax in the year of receipt, if such 
income relates to such business. 
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A company engaged in the business of fabrication, and 
manufacture of machinery went into liquidation in October 
1972. ln respect of 'the assessment year l 976-77, the liquidator 
realised ao amount of Rs. 7 ,64,830 from the sale of im,Port01.l 
goods and stock-in-trade worth Rs. 5,68,930, which had 
remained with the assessee company on the date of liquida­
tion. The profit of Rs. 1,95,900 realised from the sale of 
f>tock was assessable in the hands of the company in respect 
o f the assessment year 1976-77. The company did not return 
the profit and the assessing officer also did nol subject it to 
tax in respect of the assessment year 1976-77. As a result, an 
income of Rs. 1,95,900 escaped assessment, leading to a 
short levy of tax Rs. 1,33,702. 

The Ministry of Finance have accepted the objection. 

(e) A company returned (December 1972) a loss of 
Rs. 26,40,962 in respect of lhe pr:!vious year relevant to the 
assessment year 1972-73. On a provisional assessment made 
in November 1973, the refund due to the company oe. account 
of advance tax paid by it for the year and the ink rest payable 
ibereon, computed at Rs. 20,50,710 and Rs. 5,77,616 res­
pectively were adjusted against the tax demands outstanding 
against its ·earlier assessments, . The asses.sment was revist>d 
in December 1976 to give effect lo appellate orders as ·a result 
of which interest amounting to Rs. 4,82,745 out of Rs. 5,77,616 
was withdrawn. The balance of Rs. 94.871 constituted lhc 
income of the assessee for the previous year relevant to the 
assessment year 1974-75. The company did not, however. 
declare this income in respect of the assessment year 1974-75 
and the department also did not include it in the assessment. 
The. income of Rs. 94,871 escaped a<;sessment and led to compu­
tion of loss in excess by an equal amounl in respect of the 
as~essment year 1974-75. Consequently there was undercharge 
of tax of Rs. 83,826 including short levy of interest on account 
of delay in submission of the return of income and short 



I 

JOU 

p<.iym cm of advance tax on its own estimate rn respect of the 
assessment year J 975-76. 

The Ministry or Finance have accepted the objection. 

(!) A non-resident tea company received from the Govcrn­
rnc-u.t in M ay 1972 interest of R s. 1,31 ,873 in respect of 
advance tax paid by the company in excess of the tax deter­
mined ori regular assessment for the asses men~ year 1968-69. 
Jn the revised returns of incom e in respect of the assessment 
year 1973-74 furrushed in July 1975 and September 1975, ·the 
company declared this interest received but in the assessment 
made or 26 March 1979 the department omitted to include 
the amount of Rs. 1,3 1 ,873 and bring it to tax. As a result there 
wa · undercharge of tax of R s. 96,926. As the Government 
al~o pmd interest on the advance tax paid by the company 
in excesi:- of the tax determined on regular assessment in respect 
of it.ht.. assessment year 1973-74, the aforesaid undercharge of 
tax of R~ . 96.926 led to excess payment of interest of Rs. 33,916 
to thr a:-.scssce cowpao~1 in respect of the assessment year 
1973-74 . The to tal sho rt levy thus amounted to R s. 1.30,844. 

While accepting the objection, the Ministry of Finance have 
i; la rcd that ~he exec s p aymc rit of intere~t or R s. 33.91 6 has 
bceo recovered in January 1980 and the additional demand o( 
Rs. 96,928 has also been raised and collected. 

2. 2:'i fr" x ular set-off of losses 

(a) Under the Jncome-~nx Act, 1961, any loss computed 
in respect of a speculation business carried on by the assessce 

<.,hall not be set off except against profits an d gains, if any, 
in another speculation business. Further, with effect from the 
assessment year 1977-78 the business of purchase and sale or 
sh ares car ried on by compa nies which are not ' invc tm ent'. 
'banking' or 'finance' companies should be treated as specula­

tion bu.;;iness. 

.. 
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A company carrying on, infer alia, the business of purchase :ind 
sale of shares also took up duTing the previous year relevant 
to the assessment year 1977-78, transport busines~ and busfoess 
of acquiring, hiring and 'running of river transport barges. 
According !to the assessee's accounts for this year, income from· 
boat hire business was Rs. 4,08,941 and interest income vf 
Rs. 41,853 was derived from loans and advances granted by 
it. The assessee suffered a loss of Rs. 87,763 in its share 
dealing business. The Income-tax Officer while completing the 
assessment set off the loss of Rs. 87,763 against income 
computed. It was noticed that the company was neither an 
investment company as defined in the Act nor was its principal 
business that of granting loans and advances. Accordingly, the 
aforesaid loss of Rs. 87,763 arising out of share dealing bu iness 
constituted a loss arising from speculation business and this 
could be sel off only against income from speculation business. 
The incorrect set-off of speculation loss against income from 
other than speculation business thus resulted in under­
assessment of income by Rs. 87,763 with consequent tax 
undercharge of Rs. 65,172 in respect of the assessment year 
1977-78. . 

The paragraph was sent to the Ministry of Finance in 
September 1981 ; th~ir reply is awailed (December 1981). 

(b) Under the Income-tax Act, 1961, where for any 
assessment year, the Joss under the bead "profits and gains o.f 
business or profe.ssion" cannot be sel off against <my other 
income, such loss shall be canied forward to the following 
assessment year and shall be set off against the profitc; or gains 
:Of any bu.i;iness or profession, provided that the business or 
profession for which the loss was originally computed continued 
tn be carried on by him in the previous year relevant for 
that assessment year. 

A company in which public were substantially interest~d, 
owned and managed a colliery and was also engaged in other 
business activities. The coal mines were taken over by the 
Coal Mines Authority Limited on 31 January 1973. On 

S/35 C&AG/8l-8. 
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the revised return submitted by the company for its previous 
year relevant to the assessment year 1974-75 the department 
computed in January 1978 the business loss of the company 
at Rs. 3, 73,028 (loss of Rs. 9,00,762 on the working or the 
coal mine less business income of Rs. 5,27,734 in respect of 
other activities of the company). While computing the busine~s 
income of the company for the previous year relevant to the 
assessment year 1975-76, the department incorrectly set off a 
loss of Rs. 3,73,008 as relating to the working of the co:il 
mine business which had been discontinued in the earlier 
assessment year on account of nationalisation. 

F urther an unabsorbed depreciation computed at Rs. 3,02,3 7 5 
included bala~cing allowance of Rs. 2,29,239 in respect of the 
assets of the coal mine of the company which were taken over 
by the Government at less than their written down book 
value. The incorrect set off of loss of a discontinued busincs" 
against the business income of the company from other acti­
vities, in respect of the assessment year 1975-76, resulted in 
short levy of tax by R,s. 2,15,414. The incotrect set ofI of 
balancing allowance led to short levy of tax by Rs. 1,32,376. 
The short levy of interest (on fa ilure to furnish the return l'f 
income in time and on shortfall in amount of advance tax 

paid on own estimate) was Rs. 1,17,194. 

The paragraph was sent to the Ministry of Finance in 
September 1981; their reply is awaited (December l 98 1) . 

. 2.26 Mistakes in assessme11ts while giving effect to appellate 
orders. 

(a) Tn its income tax return for the assessmem year 
1975-76, a private company (which was a partner in a firm) 
declared as its share of income from the firm to be a net loss 
of Rs. 7,42,980 (consisting of interest income of R .::. 16.7,0.1 68 
and a business loss of Rs. 24,13,148). Pending fin alisa tion ot 
the firm 's a~~essment , the Income-lax Officer completed 
(September 1978) the partner-company's assessment wi,thout 
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deducting its share of net loss (Rs. 7,42,980) from its total 
income. However, on the appeJlate authority directing the 
Income-tax Officer to modify the assessment to take into account 
the share of loss also, the assessment was revised in May 1979 
accordingly. While revising the order, the total income was 
reduced by Rs. 24,13,148 ignoring the interest income of 
Rs. 16,70,168 from the firm. This resulted in a short levy of 
tax by Rs. 11,39,889. 

The Ministry of Finance have accepted the objection aud 
have stated that the assessment has been rectified rai<;ing an 
additional demand of R s. 11 ,39,889. Report regarding collec­
tion is awaited (December 1981) . 

(b) In the assessment of a company in respect of the 
assessment year 1972-73 completed in February 1975, the 
Income-tax Officer added, iter alia a sum of Rs. 3,68,711 on 
account of under-valuation of closing stock. On an appcaJ 
preferred by the assessee the Appellate Assistant Commissioner, 
in bis orders of February 1977, deleted the above addition and 
allowed several other reliefs, effect to which was given in 
March 1977. The company and department preferred appeals 
against the orders of the Appellate Assistant Commissioner and 
the Appellate Tribunal in their orders of July 1978 set aside 
the orders of the Appellate Assistant Commissioner with a direc­
tion to decide the issue afresh in accordance with law. T he 
orders ot ~be Tribunal were received in the fncome-tax office in 
September 1978 but while effect was given to the orders, no 
action was taken on the sum of Rs. 3 ,68, 711. 

Similarly, in the assessment of the company for the assess­
ment year 1973-74 completed on 18 September 1976 a sum of 
Rs. 6,85,777 added back in September 1976 on account of under­
valuation of c1osiog stock was subsequently deleted in May 1977 
pursuant to an order of the Appellate Assistant Commissioner. 
The company as well as the department filed appeals to the 
Appe1late Tribunal. The Tribunal in their orders of October 
1978 granted some relief to the assessee bnt at the same time set 
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aside· the deletion of 6,85,777 made by the Appellate Assistant 
Commiss.ioner with a direction to decide the issue afresh m 
accordance with law. The Income-tax Officer, while revising the 
assessment pursuant to orders of the Tribunal, gave effect to the 
relief allowed to the assessee but omitted to wi.l.hdraw the deletion 
ot Rs. 6,85,777. 

The omissions resulted in business income of Rs. 10,54,488. 
in respect of the two assessment years escaping assessment. 

The Ministry of Finance have accepted iu principle the audit 
observations regarding the time taken in passing fresh orders 
on undervaluation of closing stock. They have also informed 
that fresh orders have been passed by the Commissioner of 
Income-tax (Appeals) and the assessments revised in June 1981. 
Report regardins raising of additional demand and collection is 
awaited (Decembet'. 1981). 

(c) In the income-tax assessment of a non-resident shipping 
company, in giving effect to the orders of the Appellate Assistant 
Commissioner, the income originaUy assessed in respect of the 
assessment year 1971-72 was turned into a loss of Rs. 4,60,195. 
Consequently the assessment in respect of the assessment year 
1972-73 was revised (in December 1978) to set off the loss 
in respect of the assessment year 1971-72. Subsequently, as 
per order of the Income-tax Appellate Tribunal (made in 
January 1979) the income in respect of the assessment year 
1971-72 again turned into a positive income. This necessitated 
the revision of the assessment in respect of the assessment year 
1972-73 in order to withdraw the set-off earlier given. The 
department, however, failed to rectify the assessment in respect 
of the assessment year 1972-73 till objection was raised by audit, 
whereupon rectification was made and under-assessment of 
inco me by Rs. 4,60.195 in respect of that year, involving short 
Jevy tax by Rs. 4 ,55,007 including interest leviable under the 
Act, was set right. ' 
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The Ministry of Finance have accepted the objection and 
-.confirmed (August 1981) that the assessment has 'been rectified 
since. 

(d) Under the Income-tax Act, 1961, a domestic company 
in which the public are substantially interested incurring expen­
diture after 28 February 1973, wholly and exclusively on 
any of tqe items specified in the. Act in connection with the 
development of export markets, is entitled to a weighted deduc­
tion from the taxable income at the rate of one and one-half 
times the amount of such expenditure. 

A domestic company claimed weighted deduction of 
Rs. 60,43,885 equal to one-half of the total expenditure of 
Rs. 1,20,87,769 incurred by it towards the development of 
export markets, in the previous y_yar relevant to the as essment 
year 1976-77. The assessing officer, while computing the income 
of the company in respect of the assessment year 1976-77. 
however, allowed deduction of Rs. 49,47,494 after disallowing 
certain items of expenditure. The assessee company preferred 
an appeal against the disallowance and the Commissioner of 
Xncome-tax (Appeals) in his order dated 15 January 1980 
allowed certain reliefs to the assesscc company. On the basis 
of the appe1Jate order, the weighted deduction allowable to tl1e 
assessee worked out to Rs. 55,33,996. While giving effect to the 
appe11ate orders, the assessing officer allowed weighted deduction 
of Rs. 58,92,0ll. Thus, deduction of Rs. 3,58,005 was allowed 
in excess in respect of the assessment year 1976-77 resulting in 
undercharge of tax by Rs. 2,06,747. 

The Min istry of Finance have accepted the objection 
(November 1981) . Report on coUection of additional demand 
is awaited (December 1981) . 

( e) In the computation of business income of.an industrial 
company in which the public were substantially interested, the 
of Rs. 90,000 towards estimated gratuity liability relating lo it <: 
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maoagerial staff, and a provlSlon of Rs. 3,75,224 relatJng to 
other staff ascer tained on actuarial valuation in respect o[ the 
assessment year 1972-73 were rejected by the department on 
the grounds that the assessce had not created an approved gra­
tuity fund. On appeal by the assessee, the Appellate Assistant 
Commissioner partly allowed the appeal (June 1978 ) on the 
basis of the Appellate Tribunal's decision on a similar issue in 
respect of an earlier assessment year, in which the Tribunal had 
allowed the provision for gratuity based on actuarial valuation , 
namely, that rela ting to the ~on-managerial staff and not the 
lump sum provision made in respect of the managerial staff. 
However, while giving effect to the Appellate Assistant Commis­
sioner's orders in respect of the assessment year 1972-73 on 
14 August 1978. the Tncome-tax Officer allowed also the lump 
sum provision of Rs. 90,000 relating to the managerial staff, 
in addition to t11e provision of Rs. 3. 75,224 covered by the 
actuarial certificate. This resulted in under-assessment of income 
by Rs. 90,000 involving short levy of tax by Rs. 50,740. 

In assessing the same assessec in respect of the assessment 
year 1970-71 , deduction of Rs. 4 ,08,450 claimed under Section 
80-J, (being six percent of the capital employed in two of its 
now industrial undertakings ) was not a flowed by the department 
(April 1978) on the ground that the two units had no 
surplus profits after setting off the unabsorbed depreciation/deve­
lopment rebate. relating to the two units in respect oE earlier 
assessment years. On appeal by the assessee, the Commissione1 
of Income-tax (Appeals) held (December 1978) that for allowing 
the deduct ion, the surplus from t11c new units should be arrived 
at on the current years figures only without taking into account 
the unabsorbed depreciation/development rebate in respect ot 
earlier assessment years. 

While giving effect to the appellate orders in February 1979, 
deduction was incorrectly allowed to the extent of Rs. 4.08,450 
as against the correct figure of Rs. 2,06,624. The excess de­
duction resulted in short levy of tax by Rs. 1,11,004. 

-· ~-
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The Ministry of Finance have accepted the objection 
(September 1981). R eport on rectification is awaited 
( December 1981). 

(f) In revising the assessment of a company in order to 
give effect to appellate orders in respect of the assessment year 
1976-77 (revised iu February 1980) , a deduction of Rs. 3,22,590 
was allowed under Section 80-J of the Income-tax Act. But 
in doing so, deduction of Rs. 1,68,450 already a llowed on this 
account in an earlier revision in September 1977 was omitted 
to be added back. This resulted in excess refund of Rs . 97,280 
and payment by Government of interest under section 244 ( lA) 
amounting to Rs. 3 1,000. 

The Ministry of Finance have accepted the objectjon (Novem­
ber 1981) and have intimated the collection of addi't ional demand 
of Rs. 1,28,280. 

(g) In computing the income of a company in respect of 
the assessment year 1975-76 (assessment done in August 1978) 
excess p rovision of R s. 4,32,455 on account o[ bonus was disal­
lowed by· the department. Deduction for the same amount was 
aJlowed in the assessment year 1976-77. The asses~·mcnL in respect 
of the a<; cssment year 1975-76 was revised on l 3 September 
1979 as a result of appellate orders, and the p rovision disallowed 
earlier was allowed in the assessment year 1975-76 itself. While 
doing so the deduction allowed i·n the assessment year 1976-77 
was not withdrawn. This res·ultcd in excess carry forward of husi­
ricsc; loss by R s. 4 ,32,455. 

The Ministry of Finance have. accepted the objecti'on and have 
intimated that the remedial action wac; completed in September 
1981 and loss reduced. 

Similarly, in computing the income of another compa ny in 
rc.«pect of tbe assessment year 1975-76 (asressment done in 
August 1978) excess provisi'on of R s. 6,69,342 on account ot 
honus was disallowed by the department. Deduction for that 
amount was allowed in respect of the assessment year 1976-77. 
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The assessment in respect of the assessment year 1975-76 was 
revised on 13 September 1979 in order to give effect to ~ppel­
late orders and the provision disallowed earlier was, allowed in 
the assessment year 1975-76. The deduction allowed in the assess­
ment year 1976-77 was not withdrawn. This resulted in excess 
carry forward of business loss by Rs. 6,69,342. 

The Ministry of Finance have accepted the objection and have 
stated that the assessment bas been revised in September 1981 
and business loss of Rs. 6,69,342 reduced. 

(h ) While revising the income-tax assessment of an assessce 
company to give effect to the Appellate Tri:bunal's orders fer the 
assessment year 1974-75 in August 1979, a deduction of 
Rs. 5,03,040 under section 80J of the Income-tax Act was allow­
ed. While doing so, deduction of R s. 2,26,066 already allowed 
on this account when tbe asse&Sment was previously revised in 
November 1977 was omitted to be added back. This resulted in 
the grant of excess relief to the extent of Rs. 2,26,066 and conse­
quent non-levy of tax of Rs. 1,53,468 including interest under 
Section 244 ( lA). 

The Min_istry of Finance have accepted the objection. 

2.27 Excess of irregular r ef1mds 

(a) ln the case of a company: advance tax or Rs.. 78,01 ,400 
paid by it during the .financial year relevant to the assessment 
year 1975-76. exceeded the amount of tax of Rs. 68,52,542 deter­
mined on regular assessment completed on 28 Fe}?ruary 1979. 
The interes t of Rs. 4,36,448 on the amount of advance tax depo­
sited in excess was paid on 4 April 1979 to the company. Jt 
was noticed i·n audit that while completing the as-sessment j n 

February 1979. the department bad incorrectly allowed a sum 
of Rs. t ,33,27 ,561 against the correct amount of Rs. 1, 13,27,561, 
on account of carried forward deficiency of relief for the asses&­
meot years 1973-74 and 1974-75 on a new industrial undertak­
i:ng or the company. This had resulted in under-assessment of 
total income of the company by R~. 20 lakhs with !undercharge ot 
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tax of R s. 11,55,000. Taking iliis undercharge of tax into account 
there was no· excess of advance tax pai'd by the assessee company 
.over and above the tax payable by it and it was not entitled to 
any interest from Government. There was thus an excess refund 
of tax of Rs. 15,91 ,448 including interest. 

The Mirus-try of Finance have accepted the objection. 

(b) The Income-tax Act, 1961 provides that, where an asses­
see files a return or income claiming that the advance tax paid 
and the tax deducted at source exceed the tax payable on the 
bas1s of the return of income filed by him, the Income-tax Officer 
should make a provisional assessment to refund the excess tax 
paid by the the aS1Sessee, if the regular assessment is not likely 
to be made within six months from the date of the submission of 
the return. In doing so, the Income-tax Officer should give al­
lowance for unabsorbed development rebatelbusiness loss carried 
forward from the earlier year, prov1ded the unabsorbed rebate! 
Joss was computed in the regular as-sessmcnt for that earlicz 
year. 

For the previous year ended 31 December 1973, relevant 
to the assessment year 1974-75, a public company returned 
(September 1974) an income of R s. 36,62,873 Lnd claimed, on 
that basis, a reilund of Rs. 3,33,273 against advance tax paid. 
Ac~ting this claim, the department made (November 1974) 
a provisional assessment ordering a refi.md of Rs. 3,33,273. Dur­
ing audit (December 1977) it was seen that in declaring the in­
come of Rs. 36,62,873, the assessee had set off unabsorbed busi­
ness loss of Rs. 25,040 relating to tl:e as-sessment year 1972-73 
and an unabsorbed development rebate of Rs. 5.36,8 l5 relating 
to the assessment year 1973-74 although the assessment for the 
asi-es-sment year 1973-74 had not bce11 completed in November 
1974, when the provisional assessment was made. The fai lure 
to disallow this claim by the Income-tax Officer resulted in wrong 
detenninatron, of income in the provisi'onal assessment for the 
as,;;essment year 1974-75 as Rs. 36,62, 873 as against the correct 
figure of Rs. 42,24, 728. The adoption of wrong figures resliilled 
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in rdund of tax of Rs. 3,33,273 which was adjusted against the 
lhcn existing tax arrears. On the completion of regular assessment 
in March 1977, a net tax demand of Rs. 3,4CJ,562 was raised as 
against the refund of tax i:r·regularly detem1ined in the provisional 
~1s, cssrr.;!nt in November 1974. 

While accepting the objection in princip le- the "Ministry of 
F111ance h::ive stated that there is no real loss of revenue as tt:e 
refund has been adju!>ted agai:ns-t the arrears. The incorrect adjust­
ment of refund against arrears however resulted ia the Goverr:­
mcnt tor-:guing interest amounting to Rs. 90,850 or. delayed pay­
ment/adjustment of tax by 2 years and 4 months. 

(c) According to the procedure la id down by the Central 
Board of D irect Taxes, an order sheet showing briefly, the date­
wise record of income-tax proceedings is to be maintained with 
each assessment record to show at a glance the action taken at 
different stages of proceedings. The order sheet is an important 
record as it has functional value. Omission to record compbtc 
details of proceedings during various stages of asses£ment resulted 
in excess refund of tax in two cases as detailed below :-

(i) An assessee company paid advance ta~ of Rs-. 30,434 
:i'n the previous year relevant to the assessment year 1977-78. On 
tho basis of the company's income-tax return fi led on 
1 November 1977) which showed a loss. the department made 
provisional assessment on 21 November 1977 and refunded 
advance tax of Rs. 30,434. When the department made a regular 
assessment subsequently on 12 February 1980, it once again 
refunded the amount of Rs. 30.434 and in add ition paid interest 
of Rs. 8208 upto the date of regular assessment 

(ii) The income-tax assessment of another company in res­
pect of the assessment year 1973-74 was revised in Janua1y 1980 
computing the tax payable at Rs. 31,912. This demand was r.ow­
cver wholly set off against a total credit of Rs. 33,553 comprising 
refunds or Rs. 14,432 and Rs·. 19,121 and the balance amo'unt 
of Rs. 1,641 was refunded to the assessee company. It was 
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11oticed in audit that in December 1977 itself the amount of 
Rs. 14.432 had been refunded to the assessee company as a result 
o f a recti.ficatory order passed on the assessment for the assess­
ment year 1972-73. Thus there was double refuud cf tax to the 
extent of Rs. 14.432 in Januanr 1980. 

TJ-,c above two paragraphs were sent to the Ministry of Finance 
i'n September 1981 ; their reply is awaited (December 1981). 

A voidable payment of interest b.\; Government 

2.28 Avoidable payment of interest due to failu re to make provi­
sional assessment 

Under tJ1e Jncom.>tax Act, 1961 where the a'Civance tax paid 
by an asscssee cxcce<ls the amount of tax payable as determined 
on regular assessment, the Government is liable to pay intere.st 
on the amount of advimce tax; paid in excess for the period from 
rst Aprjl of ilie assessment year to the dall::. of regular assessment. 
The Board issued instruct ions in April 1966 directing the Tncome­
tax Officers to complete regular assessments as soon as possible 
after receipt of tJie retums. 

In 1968 the Act was amended to provide fo r provisional 
assessment and grant of refund of advance tax paid in excess on 
the basis of provisional assessment. The Board also issued ins­
tructions that provisional assessment should be made in all cases 
where regular assessment is d ;;-Jayed beyond six months from the 
date of receipt of the return. These instructions were reiterated 
by the Boa-rd in March 1971 and again in July 1972. 

In September 1974 the Board prescribed a register to be kept 
jn the personal custody of the Income-tax Officer for noting down 
the cases where provisional assessments would have to be made.' 
The Income-tax Officers were also requilied to leave notes on the 
files, giving reasons as to why regular assessments could not be 
completed witbjn six months. While stating that any payment 
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<Of avoidable interest would be viewed seriously the Board requir­
ed the Commissioners and the Inspecting Assistant Commis­
sioners to call for half-yearly statements of interest paid, exceed­
ing Rs. 1,000 in each case in order to satisfy themselves that the 
payment of interest was unavoidable. 

In their further instruction of July 1977 lhe Board prescrib­
ed the proforma of a register to be maintained by the Income-tax 
Officers for making provisional assessments. AU applications 
for provisional refunds and all returns with income exceeding 
Rs. 50,000 were required to be entered in this register as and 
when they wer'e received. The Board also stated that provision­
al assessment for refund should be made not only in cases where 
the assessecs had specifically claimed refunds but also where re­
funds wer.:. apparently due on the basis of the returns filed. Des­
pite the controls prescribed by the Board, cases where provision­
al assessments were not done, continued to be noticed involving 
avoidable payment of substantial amounts of interest by Govem­
·ment. 

It was noticed during the course of audit that i.n the asses."­
ments for the assessment years 1974-75 to 1977-78 of 15 com­
panies in 8 Commissioners' charges advance tax and tax deducted 
at source amounting to Rs. 5,63,14,860 had been paid 
by the companies who fiJcd their returns between July 1975 and 
January 1978. As refunds were, pr;mri faci!', due to these asscs­
sees, provisional assessments were required to be made under the 
Act as well as under the Board's· instruction<;. No action was, 
however, taken by the assessing officers to make provisional 
assessments within the statutory p::riod of six month , with a 
view to refunding the taxes paid in excess by the assc-ssecs. The 
regular assessments in respect of these assessccs in respect of 
the assessment years 1974-75 to 1977-78 were completed bet­
ween July 1977 and March 1980 and taxes amounting to 
Rs. 1,10,05,792 pa.id in excess were refunded to them along with 
interest of R s. 42,01 ,641. Had provisional assessments been 
made in these cases within the prcscribeq time Limit of 6 months. 
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payment of interest (for a period of over 2 years) amounting to · 
Rs~ 26,10,191 could have been avoided. 

The above objections on the avoidable payments of intcrn~t 
by Government and failure to follow Board's instructions regard­
ing making of provisional assessments were accepted by the 
Ministry of Finance except in one case. The Ministry have also 
stated that no remedial action for the failure is possible. the 
interest having been paid as per the provisions of the Income-tax. 
Act. 

2.29 A voidable payment of interest due to delay in implementing 
appellate orders 

Under the provisions of the Income-tax Act, 1961, where as 
a result of any order passed in appeal or other proceedings under 
the Act, refund of any amount becomes due to the assessee and 
the Income-tax Officer detes not grant the refund within a period 
of 3 months from the end of the month in which such order Is 
passed, the Government shall pay to the assessee simple interest 
at 12 per cent per annum on the amount of refund due, from 
the date immediately followin,g the expiry of the period of 3 
months aforesaid to the date on which the refund is granted.' 
Instructions were issued by the Central Board of Direct Taxes 
in July 1962 to the effect that the Income-taxi Offirer should dis­
pose of such refund cases within a fortnight of the receipt of 
appellate orders. · 

Consequent upon certain appellate orders passed in October 
l 973 and May 1975 by th~ Appellate Assistant Commissioner 
of Income-tax and Income Tax Appellate Tribunal respectively, 
an assessee company became entitled to a refund of Rs. 14,06,146 
in respect of tbe assessment year 1970-71. The refunds which 
should have been granted in January 1974 and August 1975 were 
actually paid to the assessee in March 1974 and April 1976 only.' 
The delay in the payment of the refunds resulted in payment of 
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interest of Rs. 38,547. Similarly in view of the Appellate Assis ­
tant Com.missioner's orders passed in Febrnary 1976 the a ses.cc 
company became entitled to a refund of Rs. 3,25,548 in respect 
of the assessment year 1971-72. 111ough the assessment wa~ 

rectified in May 1976, the refund due w::i-. omitt.;d to be con.~ i­

dered. Subsequently, this refund was al lowed by the depart­
ment only in February 1977. As a result of delay of 8 months 
in the payment of the refund , the department h1d to pay interest 
of Rs. 26,040. Thus the total avoidable payment of interest in 
respect of the two assessment years totalled Rs. 64,587. 

While accepting the objection in principle the Minjstry of 
Finance stated that there was only slight delay in issuing the 
refund and the interest was paid according to the provisions of 
Jaw. 

2.30 A voidable payment of interest due to change of prerious 
year 

The interest js payable on the amount by which the aggre­
gate sum of advance tax paid by an assessce exceeds the tax 
detennined on regular assessment. 

An industrial company in which the public were substantially 
jntcrested, used to close its accounts on the 31 March every 
year. Its income for the previous year ended 31 March 
1978 was assessed as that of the assessment year 1978-79. Its 
accounts for the year ended 31 March 1979, were not closed 
on account of labour unrest and lock-out in the factory. After 
obtaining the consent (June 1979) of the Income-tax Officer, 
which is statutorily rcqujred, the a~s.:-ss.:~ company charged the 
date of closure of its accounts to 30 June. Accordingly the 
income eamed during the period of fifteen months from April 
1978 to June l 979 became assessable as that of tlie assessment 
year 1980-81. Jn respect of the intervening assessment year 
1979-80, there was no "previous year" and consequently no 
assessment was done. Prior to change of accounting period 
(decided upon in June 1979), the assessee had, in the normal 
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course, filed its own estimates of ad vance tax payable in respect 
of the assessment year 1979-80 and remitted during the period 
(September 1978 to March l 979) amounts totalling 
Rs. 59,92,750 towards advance tax. Immediately after the 
department gave its consent to the change in the accounting year , 
the assessee filed (on 30 June 1979) a nil return of income in 
respect of the assessment year 1979-80 and claimed refund of 
the entire amount of advance tax paid. On the same day, lhe 
the Jncomc-ta:x: Officer authorised not only the refund of the 
advance tax (Rs. 59,9'.?,750), but interest of Rs. 1,19,854 also 
which was later (in October 1979) enhanced to R s. 1,79,781. 

l n the absence of a "previous year" to the assessment year 
1979-80 in respect whi i:;h the assessee could have earned income, 
the department had no authority under the Act to ini tiate asses.-;­
ment prcccedings in respect of the assessment year 1979-80, and 
consequently, the question of payment of i ntcr~t by Govern­
ment on the refund of advance tax in excess of "the tax deter­
mined on regular assessment" does not a rise at alJ in respect of 
~e assessment year 1979-80. T his resulted in irregular pay­
ment of interest amounting to R s. 1,79,781. 

The M inistry of F inance have accepted the objection a nd 
stated that additional demand of Rs. 1,79,781 bas been raised 
and collected. 

2.31 Irregular payment of interest 0 11 provisional assessment 

Under the Income-tax Act, 1961, interest at the prescribed 
rate is payable by Government to an assessec if the advance tax 
paid during any financial year exceeds the amount of tax deter­
mined on regular assessment. Where, how~vcr, a provisiona-1 
assessment is dc ne and any part of the advance ta )1 paid, is re­
funded, interest thereon is not payable at the time of such re­
fund but only on completion of the regular assessment. sucl1 
interest b :::iing payable from Ist April of the assessment year to 
the date of regular assessment, provided that in respect of any 
amount refunded on the basis of provisional assessment, no int.c­
rest shaJJ be paid on it for any per iod after the date of such Tc­
fund . 
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A public limited company was provisionally assessed in De­
cember 1975 in respect of the asses~ment year 1973-74 at a 
loss of Rs. 61.26 Jak:hs. The assessee was allowed ai refund of 
Rs. 34.97 lakhs out of the advance tax paid. In addition, pay­
ment of Rs. 9.53 lakbs was also made on 27 March 1975 towards 
interest, though payment of interest was to be made only 
after completion of regular assessment. The regular assessment 
was made on 2 January 1 978 and the total income was assess­
ed at a positive figure of R s. 77.66 lakhs; the tax payable was 
determined at Rs. 44.87 lakhs. N ot only was the recovery of 
tax delayed on account of refund of advance tax but because of 
irregular payment of interest of Rs. 9.53 lakhs on the basis of 
the provisional assessment, this amount also had to be recover­
ed. The demand has not been paid by the assessee so far (May 
1981). 

The Ministry of Finance have stated (November 1981) that 
the payment of interest was made in terms of the Board's instruc-' 
tion of August 1969, and advice of t11e Ministry of Law had 
been sought on the amendment of the said instmction, in the 
light of later High Court decision . 

2.32 N on-levy of Tnterest/ penal!y 

(a) The Income Tax Act, 1961 provides that n company 
responsible for paying any sum exceeding Rs. 5000 to any 
resident contractor for carrying out any worlC including supply 
of labour in pursuance of a contract between the contractor and 
the company shall at the tjme of credit of such <;um to the 
account of the contractor or at the time of payment thereof, 
whichever is earlier, deduct an amount equal to 2 per cent of 
such sum as income-tax. Failure to deduct the tax shall make 
the company liable to interest at 12 per cent per ann um on th~ 
amount of such tax from the da te on which such tax was 
deductible to the date on which such tax is actPally paid. The 
company is also liable, in such a case, to pay such penalty as the 
Income-tax Officer may direct b ut not exceedinr the amount of 
tax in arrears. 
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Three companies, which made a total payment of 
Rs. 5,35,70,985 to their resident contractors during the previous 
years relevant to the assessment years 1975-76 to 1978-79, were 
required to deduct :ax amounting to Rs. 10,71 ,41 6 from such 
payments. As the tax was not deducted, the companies were 
l iable to penal interest and penaJty amounting to Rs. 4,20 ,513 and 
Rs. 1,07,142 (calculated at the rate of 10 per cent of the tax 
deductible at source as was usually adopted by the department) 
respectively. These were not. however, levied by the dep'artmcnt. 

The paragraph was sent to the Ministry of Finan.cc in Septem­
ber l981 : their reply is awaited (December 198 1 ) . 

(b) Under the Income-tax Act, 1961 any per on who has 
not been assessed previously has to send to the Income-tax Officer, 
in each financial year, before the date on which the l!<tst instalment 
of advance tax is due, an estimate of his total income for the 
relevant previous year and pay advance tax based on this estimate 
o n the specilied dates. Failure to tile the estimate and pay the 
tax within the due da te renders the assessee liable to p;\y interest. 
A minimwTI penalty of ten per cent of assessed tax is also leviable 
by the Income-tax. Qfficcr for failure to file the estimate of advance 
tax. 

A non-resident company entered into agreements wllh two 
l'ndian com panies for import of technical kn .>w-how by ihc l ndian 
cornpanfos. The non-resident company which was not assessed 
previou ly received sums amounting to Rs. 22,50,000 from the 
two Indian companiei; in the previous year relevant to the assess­
ment year 1976-77. The non-resident company filed a 'Nil' 
return in respect of th e assessment year 1976-77 , in February 
1977, stating that the agreements were executed in 1hc U.K. and 
the amounts were payable in the U.K. a nd that it had no business 
operation in lodia and so the income _did not accrue in lndia . 
The departmcml, however, held that the incOnJ.C accrued to the 
non-resident company in l ndia and computed in September. 19J9 
a to~l . income of R s. 20.25.000 in its hands after deducting. on 
estimat.c, ten per cent of Rs. 22.50,000 on account of experises 

S/3) C&AG/ 81- 9. 
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incurred for earning :he income. Net tax of Rs. 8,90,157 was 
demanded accordi'ngly. As the income arose and accrued in 
India, the assessee, who was not assessed previously, was required 
to furn ish an estimate of t11e income and pay advance tax thereon 
on the spccined dates. As the assessec had not furn ished the 
estimate and paid adv:mce tax for the previous year relevant to 
the assessment year 1976-77 interest of Rs. 3,64,941 was lcviable. 
F urther a minimum penalty of Rs. 89,015 was lcviable for 
fail ure to furnish the estimate. The department did not however 
levy the interest and the penalty. 

The paragraph was sent to the Ministry of Finance in June 
1981 ; their reply i awaited (December 1981). 

(c) Where an assessec had paid advance tax on his own 
estimate for any financial year <LOd thr. :idvar.ce tax so paid falls 
short of seventy five per cent of the tax detcnnined on regular 
assessment, interest at the prescribed rate is chargeable on the 
shortfall in the payment of advance tax, from 1 April next 
following the relevant financial year to the date of regular 
assessment. 

(i) An assessee company filed its estimate of advance tax at 
Rs. 6,60,000 on 14 D ecember 1976, in respect of the assess­
ment year 1977-78. [ t paid the advance tax accordingly. How­
ever, the advance tax so paid was less than seventy-fi ve per cent 
of the assessed tax of Rs. 10,39,332 determined on 13 December 
1970. T he assessce was, therefore, liable to pay· interest 
amounting to Rs. 1,21,37(calcuJated at the rate of twelve per cent 
per annum for the period 1April1977 to 30 November 1979, 
on Rs. 3,79,332 being the amount of advance tax short paid . 
The interest was however not levied by the department. 

The Ministry of F inance have accepted the objection and 
stated that additional demand of Rs. 1,21,376 has l>een raised . 
Report regarding collection is awaited (December 1981) . 

( ii) In response to the notice demanding advance tax by the 
departmemt for the previous years relevant to the assessment years 
1971-72 and 197 6-77, a company filed 'nil' estimate and d1cI 
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not pay any advance tax . However, on regular assessment total 
lax of R s. 6,45 ,905 became payable on the in.come of 
Rs. 6,48,852 and Rs. 4,98 ,680 in respect of tbe assessment years 
1971-72 a nd 1976-77 respectively. Accordingly inte rest of 
Rs. 2.32,666 was chargeable in respect of the assessment years 
1971-72 a nd 1976-77. No interest was, however, lev ied or 
demanded by the department. 

While accepting tbe objection, the Ministry of Finance hav~ 
stnted that the assessments have been revised and a penal interest 
amounting to Rs. 18,852 only has been levied. The Ministry 
have added that the tax payable for both the years has been 
reduced to R s. l ,11 ,144 and Rs. 73,371 respectively as pe r 
orders dated 22 May 1981 of the Commission~r of Income-tax 
while consider ing the asscssee's plea for waiver of interest under 
the Income-tax Rules, 1962. 

(d) Under the provisions of the Companies (Profits) Surtax 
Act, 1964, all assessee ~b all pay the surtax demand within 35 days 
of the service of the notice of demand on him and for any delay 
i.n payment beyond the period , he shall be liable to pay interest 
at the prescribed rates. 

From the assessment records of a n assessee company, it wa~ 
noticed that there was delay in payments of surtax dema nded 
hy an ass~see in resp'ect of the assessment years 1970-71, 1972-73 
a nd 1973-74 (the delay being beyoncl chc prescribed period of 
35 days) . F or the bela ted payment, the assessee was liable to 
pay interest of Rs. 97,834 in respect of the assessment years 
1970-71, 1972-73 and 1973-74 . While in respect of the assess­
ment year 1970-71 interest to tbe extent of Rs. 15,141 as against 
R s. 24,344, was levied and collected, no demands for interest 
were made in respect of the assessment years 1972-73 a nd 
1973-74 or for balance of interest due in respect of flssc smcnt 
year 1970-71. 

The omission resulted in short levy of interest by Rs. 82,693. 

The Ministry of Finance have acce(1ted the objection and 
stated that interest amounting to R s. 82,693 has been co!Jected 
in April 1981. 

\ 
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Other Topics of Interest 

2.33 Omission w take remedial action 011 internal audit objectiol't 

For the purpose of checking the correctness of assessments 
made by the assessing aut hori ties. tbe Central Board of Direct 
Taxes have created internal audit parties in cve:ry Conunissiooer's 
charge. According to execu tive instructions issued in 1977, the 
mistal-cs pointed oul by them should be rectified by the assessing 
aulhorit ie:-- promptly, by initiati ng remedial action within a month 
of receipt of their re-port and completing it, as Car as possible, 
within thrc..: months. 

Du.ring the previous year relevant to the a sessment year 
1972-73 . a domestic company in which the publ ic were substan­
tially interested, was a partner in a register;:~ firm. ] ts income-tax 
aS.c;cssrncnt for that year was completed (Februa ry l 975) , 
provisionally adopting its share income fr m th e firm as a loss 
of R s. 3.85 ,826 . Subseq uently. in July l 975 , the assessec brought 
to the not ice or the department that the correct share of its loss. 
::ic; detennined in the firm 's assessment. was only R s. J ,59,359.' 
H owever. the depart ment failed to ra ise the requisite additional 
demand . The omission was also pointed out by the dcpa11ment's 
internal audit lwo years later, in August 1977. It was noticed 
in audit in November 1980, tha t despite the omission being 
poioted out by the internal audit, no action was taken 10 rectify 
the mi. take . After it was again pointed out by Audit, the 
a. scssment was rectified in January 198 1 rai:>ing additional demand 
of Rs. '.B. 154 which was also collected. 

The Mi nistry of Fi nance bave accepted the objection. 

'.2.3 4 Nnn-f Pvy' of addilional i11comr-tax 

U nder the provisions of the Income-tax Act, 1961 , where the .... 
profits and gains distributed as dividends within twelve month. .J 
immediately followi ng the expiry of the previous year by a com-
pany, not hcing a company io which the public arc subsl:'lntially 
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interested. arc less than the statutory percentage of the di 'tr ibut­
-able income of that previous year. the company is liable to puy 
additional in.come-tax at the prescribed percentage on tht:• dist ri­
butable income. as reduced by the amount of dividends actually 
distributed if any, within the said period of twelve months. By 
a notification issued in August 1969, the Ccntra k Govt:mment 
have exempted every Indian company from the paymC'I1 t of addi­
tional income-tax from the assessment year commencing 0n 
l April 1970, provided that such company (a) cxporL'l goods 
or merchandise out of ludia or (b) performs any conslructiona l 
operations or renders any service outside India or ( c ) provid.::s 
to any enterprise, institution etc. outside India any technical know-· 
how, subject to the condition that such export receipts consti tul0 
fifty per cent or more of the gross .receipts of the asscssce ancl 
such receipts are received in or brought into India in accordance 
with the Foreign Exchange ReguJation Act, 1947. 

For the previous year ended 31 March 1977 relevant to 
t he assessment year 1977-78, a closely held domestic company 
engaged in the business of providing technical know-how and 

• exporting textile machinery and spare parts, did not declare any 
dividend despite. having a distributable incornC' of Rs. 2.89,293 
No additional income-tax was levied on the ground that the 
assessec had exported spare parts and machinery worth 
Rs. 5,69,996 and in terms of notification of August 1969, the 
assessee was not liable for the levy. However, as the expo rt 
receipts amounting to Rs. 6,43 ,636 were less than fifty per cent 
of the gross business receipts of Rs. 20,94,385, the exe mption 
allowed to the company, in terms of the said notiti.cation, wa« 
not in order. This incorrect exemption resulted in non-lf'VV of 
_additional income-tax of R s. 1,07,038 in respect of the assess~cnt 
year 1977-78 . . 

The Ministry of Finance have accepted the objection. 

2.35 Non-levy of interest 

Under the Income-tax Act, 1961 , where advanc~ tax paid, by 
·an assessee C'Xceeds ~he tax determined by the department o n 
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regular assessment, in terest on such excess is payable by Govern­
ment from the 1 April of the assessment year to the date of 
regula r assessment. Jn case however, ary part of such excess 
had been refunded on the basis of a provisional assessment no 
interest i~ payable ou such part after the date of such provisiom1l 
a':iSC6Sl11ent. 

Whe re an asscssce has paid advance tax on his own e.stimate 
for any financia~ year and the advance tax so paid falls shor t of 
seventy five per cent of the tax determined on regular assessment, 
interc t al the prescribed rate is chargeable on the shor tfall from 
the first day of the next fi nancial year. Where, however, the 
amount of advance tax refunded on provisional assessment results 
in the balance advance tax falling short of seventy five per cent 
of the tax determined o n regular assessment there is no provision 
in the Act to levy in terest on such excess refund . 

l n the case of eight assessees for the assessment years 1976-77 
to 1978-79 advance tax tota ll ing Rs. 2?..,52,509 was refunded on 
the basi of provisional assessments. On completion of regular 
asses. ments in these cases the tota~ tax payable by the eight 
asscssecs was dcterrnineci as Rs. 52,21,500. The advance tax 
paid less refund allowed on provisional assessment was less than 
-; vent~ fi ve per cent of the tax found payable on regular assess­
ment in each of these cases. No inte rest on the amount of 
refund. which was found 'to be not admissible on regular assess· 
meat could be levied in lhe absence of any provi~ ion in the A ct. 
C alculated at twdve per cent as prescribed for other purposes in 
the Act. an amount of interest of R s. 2,83,558 would have accrued 
lo the Government in these cases. 

The Ministry of Finance have pointed out with reference to 
one case that the in terest under Sectio n 215 of the Income-tax 
Act has to be worked out as per existing provi~ion in the Act, 
only on the difference between the regular tax a nd advance tax 
paid in full and not on !he difference between the regular tax 
and advance tax retained after refunding a {1art of the advance 
tax. Reply in resp ect of the other cases is awaited, 
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As a disincentive tb excessive profits and to help to keep down 
the prices, a specia~ tax called super profits tax was imposed on 
companies making excessive profits during the assessment year 
1963-64 under the Super Profits Tax Act, 1963. This tax was 
replaced, from the assessment year 1964-65, by sur tax levied 
under the Companies (Profits) Surtax Act, 1964. Suri ax is levied 
on the 'chargeable profits' of a company insofar as they exceed 
the statutory deduction, which is an amount equal to 10 per cent 
(15 per cent from 1 April 1977) of the capital of the company 
or R s. 2 lakhs, whichever is greater. 

During the period under review, under-assessment of super 
(1rofits tax/ surtax of Rs. 59 .48 lakbs was noticed in 80 ca<;es. 
A few illustrative cases are given in the following paragraphs. 

2.37 Incorrect compu_tation of capital 

(a) The Central Board of Direct Taxes have issued instruc­
t.ions in rovembcr 1974 that reserves for redemption of shares 
and exchange reserve m e only provisions . and not reserves and 
hence they are not to be included in computation of capital. 

In computing the capital of an asscssee company in respect 
of the• assessment year 1975-76 it was noticed that capital 
redemption reserve of R s. 15 1akhs and exchange reserve of 
Rs. 28,059 were incorrectly taken into account. This resulted 
in excess computation of capital and statutory deduction with 
consequent w1der charge of surtax by Rs. 61 ,123. 

The paragraph was sent to the Ministry of Finance in Septeru­
bcr 1981 ; their reply is awaited (December 1981). 

(b) Where no specific provision is made for payment of taxc~ 

and they arc to be paid out of general reserve, the general reserve 
is to be reduced by such taxes since to that extent it is not a 
free reserve. The Finance Act, 1976 amended the relevan t 



provisions of the Surtax Act, 1964 to exclude such amounts while 
computing the capital base. 

(i) ln the case of a company, Liability on account of taxation 
was not provided in the a.ccounts for the previous year ending 
31 March 1974. A note in the balance sheet :lS on 31 March 
1974 indicated that tax liability was to be met out of general 
reserve. Therefore, the general reserve balance was required to 
be reduced by the amount of tax payable and the balance of the 
general reserve as on the first day of the previol!S year 1974-75 
was alone to be considered in the computation of capital for the 
purpose of surtax for the assessment year 1975-76 (completed 
on 31 March 1980). Omissions to so exclude the tax liability 
resulted in excess computation of capital and statutory deduction, 
to the extent of Rs. 18,85 ,511 involving shart levy of surtax by 
Rs. 4 ,95 ,716 in respect of tbe assessment year 1975-76. 

The paragraph was sent to the Ministry of Finance in 
September 198 1 ; their reply is awaited ( December 1981). 

( ii ) In the surtax assessment o( another company in respect 
of the assessment year 1975-76 (assessment completed in March 
1979) , it was noticed (February 1981 ) that a1tbough the company 
had substantial book profit during the previous ye.ar ending 
31 March 1974 on the basis of which there was a net tax 
liability of Rs. 34, 18,357, it had not made any provision for 
taxation. Accordingly, the general reserve for the purpose of 
.computation of capital should have beeo reduced by the aforesaid 
sum of Rs. 34,18,357. Instead, the department reduced the 
general reserve by Rs. 8,61,000 only. The mistake resu1ted in 
computation of capital in excess by Rs. 25,57,357 with consequent 
short levy of surtax by Rs. l ,21,475 in respect of the assessment 
year 1975-76. 

The Ministry of Finance have accepted the audit objection. 

(c) Wbere any part of income, profits or gains of a company 
is not includible in its total income, its capital shaU be the sum 
ascertained in accordance with the provisions of the Act dimi­
nished by an amount which bears to that sum the same proportion 
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as the amount of the aforesaid income, profits or gains bears to 
the total income amount of its income, profits and gains . 

li) While computing the capital of a non-resident tea com­
pany, for the purpose of levy of surtax in respect of the as~essment 
year l 975-76, surplus in the profit and loss account, amounting 
to Rs. 43,65,791 on the first day of the relevant previo us year, 
was incorrectly included in the capita l. Further ?. sum of 
Rs. 8,41,223 being intt.-rest receipts from abroad, which was not 
includible in the total income, as computed under the Income-tax 
Act, was required to be taken into account for determining the 
proportionate capita1J for surtax purposes. However, this was 
not done. These mistakes led to· short levy of surtax of 

Rs. 63,938 . 

The Ministry of Finance have accepted the objection. 

(ii) Similarly in the case of an other company, the capital of 
Rs. 6,65 ,68,127 of the .company should have been reduced by 
Rs. 84,52,020 to arrive at the proportionate capital for the 
purposes of levy of surtax. Due to an arithmetical error, the 
dep artment reduced the capital by R s. 33 ,54,807 only, resulting 
in the adoption of a capital base in excess by R s. 50,97 ,213. The 
a rithmetical error in the computation of the capital base resulted 
in excess a llowance of statutory deduction by Rs.S.09,721 in 
respect of the assessment year J 975-76, involving short levy of 
surtax by R s. 1,37,024. 

The Ministry of Finance have accepted the objection in prin­
ciple. 

2.38 Incorrect computation of chargeable profits 

The chargeable profits of any year are computed with refe­
rence to the total income assessed for levy of income-tax for that 
year after making certain prescribed adjustments. Under the 
rules for computing the chargeable profits, the income received 
by an assessee by way of dividends from an Indian company is 
required to be e-xcludcd from the total income for th is purpose. 

In the income-tax assessment of a company in respect of t.Jie 
assessment year 1975-76, while computing its total income, a 
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deduction of R s. 5,54,558 ( being sixty per cent of inter -corporate 
dividend of Rs. 9,24,'.263 received by the company) , was allowed 
as per the provisions of the Income-tax Act. Thus, under the 
aforesaid Rules, the sum requfred to be excluded from the total 
income for computing the chargeable profits was only Rs. 3,69,705. 
H owever. while computing the chargeable profits for levy of 
surtax in December 1978 the entir e dividend income of 
Rs. 9.24.263 was excluded from the total income. This mistake 
resulted in under-assessment of chargeable protits b y Rs. 5,54,5)8, 
with consequent undercharge of surtax by Rs. 1,52,980 in respect 
of the a~scssment year 1975-76. 

The Ministry of Fina nce bave accepted the objection and 
stated that the assessment has been revised raising additional 
demand of Rs. 1,52,980 . Report regardi ng collection is awaited 
(December 19 81) . 

2.39 Omission ro make surtax assessments 

There is no statu tory time l imit for completion of surtax 
ass~sme'lltS unlike in the case of income-tax assessments. Pur­
suant to the recommendations of the Public Accounts Committee 
contained in para 6.7 of their 128th Report (Fifth Lok Sabha) ,' 
the Ce ntral Board of D irect T axes issued Instruct.ions in October 
1974 that proceedings for completion of regular surtax assessments 
should be takeu up aJong with tl1e income-tax proceedings and 
that the surtax assessments should be finalised within a month 
of the completion of relevant income-tax assessments. The :Board 
further instructed that the su rtax assessments should not be kept 
pending on t~e ground tha t the additions made to the income-tax 
assessmen ts were disputed in appeal. 

(a) The incorr,e-tax assessment of an assessec company in 
respect of the assessment year 1978-79 was finalised in October 
J 979 computing the taxable incomes and tax as payable thereon 
at Rs. 9,33,970 and R s. 5 ,39 ,368 respectively. Un that basis 
the cha rgeable profits of the company worked out to R s. 3,93 ,647 
which exceeded the amount of statutory deduction by Rs. 1,93,647 . 

J­
j 



,,,,,. ' 
\ 

~. 
I 

f 

• .. 

L27 

T he comp any had neither filed a surtax return nor was any action 
ini tiated by the department to call for the same. The chargeable 
profits of Rs. l ,93 ,64 7 therefore, escaped assessment resulting in 
non-levy of surtax of Rs. 72,283 in respect of the assessment year 
1978-79. 

The Ministrty of Finance have accepted the objectton and 
stated that the de mand for Rs. 72,283 bas been raised which is 
being adjusted against the income-tax refund due. Further report 
is awaited (December 1981) . 

( b) The income-tax assessment of a private lin1itcd company 
in respect of th~ assessment year 197 J-72 was finally completed 
in July 1978 at Rs . 9,05 ,360. According to the accounts of the 
company filed along with the income-tax return, its chargeable 
profits worked out to R s. 4,55,610 which exceeded the amout}t 
of statutory deduction of Rs. 2,38,666 ( 10 per cent of capital 
of R s. 23 .86, 657 employee! in the company) by Rs. 2.16,944. 
The company was therefore l iable to surtax. The company 
neither filed any return nor did the clep'artme<t1t initiate action to 
call for the same. The omission resulted in non-levy of surtax 
of Rs. 54.236 in respect of the assessment year 1971-72. 

The Ministry of Finance have accepted the objection m 
principle . 

(c) The income-tax assessment of a private limited company 
which did not file its return of income in respect of the assessment 
year 1976-77 was comp]eted ex parte under section 144 of the 
Income-tax Act, 1961 , in March 1979. TIJe tax payable wa11 
determined at Rs. 20 Jakbs on the basis of details filed by the 
company in respect of the earlier assessment yea r l 975-76. 
Since there was no :tI.1plication from the company for cancelling 
the assessment under Section 146 of the Act, the assessment 
became final. 

According to the accounts of the comp'any fi led in respect of 
the earlier assessment year 1975-76 for the purpose of income-tax 

' 
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assessment, its chargeable profile; worked out to Rs. 6,35,000 
which exceeded the amount of statutory deduction of Rs. 2 l.akhs 
(being greater than 10 per cent of capital of Rs. 5,91,500 em­
ployed in the company) by Rs. 4,35,000. The company was thus 
liable also to surtax. The deJJ'artment had not taken any action 
to call (or the return in order to assess the company LO surtax. 
Acco;dingly surtax of Rs. 1,69,564 leviablc on the chargeable 
amount ( Rs. 4,35,000) escaped assessment for the asses-sment 
year 1976-77. Further, penalty under orovisions of ·eclion 9 
of the Surtax Act, 1964 was also Im iable for default in filing of 
the return. 

The Ministry of F inance have accep ted the objection m 
priuctple. 
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CHAPTER 3 

INCOME TAX 

3.01 lncome- tax collected from persons other than 
companie~ is booked under the Major H ead "021 -Taxes on 
Income 01hcr than Corporation Tax" . Under Article 270 of the 
Constitution, 85 per cent of the net proceeds of this tax, except 
imofar a these are a ttributable to Union emoluments, Union 
Territorie and Union surcharges, is assigned to the States in 
accordance with the recommendations of the Seventh Finance 
Commission. 

3.02 Some inst.a.aces of mistakes noticed in the assessments 
o( persons other than companies arc given rn the following 
paragraph . 

3.03 1A voidable mistakes in the computation of tax 

Under-assessment o[ taxes of substantial amounts have been· 
noticed year after year on account of avoidable mistake resultin~ 

from carelessness OT negligence. Such mistakes continue to 

occur in spite of i·emcdial action taken by the <lepartment. 
A few cases which came to the notice of Audit are given 

bdow 

( a) An assessec remitted tax amounting to Rs. I ,50,000 
on 28 February 1977 against the demand ra ised 
on 19 August 1976 for the assessment year I 973-74. 
The assessment was rectified on 3 1 March I 978 ;and 
cre<lit for Rs. ] ,50.000 was correct!) takert into 
account. However, while giving effect to appellate 
orders of Commissioner of Income-tax (Appeals) 
on 23 March 1980, th is credit was wrongly adopted 

129 
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as Rs. 2,50,000 instead of Rs. 1,50,000 res ulting in 
a wrong refund of R$. 1,36,500 including interest 
pay;:ible to Government. 

While accepting the objection the Min istry of. 
Finance have stated that the assessment has been 
rectified raising additional demand of R s. 1,36.500 
which bas been collected. 

(b ) In the case of an individual, an amount of Rs. 79,562 
was determined on 3 1 March L978, as the net tax 
refundable, in respect of the assessment year 1975-76. 
The amount was adjusted against the tax due from 
the same assessee in his status as a 'body ol 
individuals'. Ou a subsequent revi~ion of Lhc 
individual's assessment in respect of the same 
asscssmem year J 97 5-7 6, which was done on 
6 November 1979, the tax due from him w-.is 

determined to be Rs. 1,01 ,020. The department 
overlooked the refund of Rs. 79,562 a lre::idy made 
and raised a demand of Rs. 2L,458 only instead o [ 

R s. 1,01 ,020, resi1 lting in short demand of tax hy 
R s. 79,562. 

T he Ministry of Fina nce hav~ accepted lhl! 
objection and have stated that the assessment has 
been revised ra ising an add itional demand of 
Rs. 79,562. R eport regarding collection is awaited 
(December 1981). 

( c) The assess ment of an individual, in respect of the 
assessment year 1977-78, was finalised in January 
1980. While computing the total income the 
assessing officer disallowed certain items ot 
expenditure for Rs. 52,401 but failed to include the 
amount as taxable income in the assessment. This 
resulted in under-assessment of income of R s. 52,401 , 
short levy of tax by Rs. 34,584 and non-levy of 
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interest of R s. J 8,485 entailing a total short kvy of 
Rs. 53,069. 

The paragraph was sent to the Ministry ot 
Finance in September 1980; thci.r reply is await.:d 
(December 1981). 

(d) .Under tbc Income-tax Act, 1961, as applicable from 
the assessm:::nt year I 969-70, a non-co rporate tax­
payer resident in India incurring expenditure after 
29 February 1968 wbolly and exclusively on tbc 
development of export markets is enti tled to a 
weighted deduction from the taxable income at the 
rate of one and one-third times the amount of such 
expenditure incurred by him. 

( i) In the income-tax assessment of an assessee in respect a t 
the assessment ye;ir 1977-78, (assessment completed on 
10 August 1979), a weighted deduction of Rs. 2,80,997 (equal to 
one and one-third times the expenditure of Rs. 2,10,748 incurred 
by the assessee towards development of export markets was 
allowed by the department. It was seen in audit that the actual 
expenditure of Rs. 2,10,748 was already debited to the profit and 
Joss account of the assessee before arriving at the net profit, 
which was adopted by the Income-tax Officer and that, while 
deducting the full amount of Rs. 2,80,997, the sum of 
Rs. 2,10,748 earlier debited was not added back. This led to 
under-assessment o'f income by R s. 2, 10,748 involving a short 
levy of income-tax by R s. 1,51 ,085, including irregular interest 
of R s. 11 ,990 paid by Government towards excess advance tax. 

While accepting the objection, the Ministry of Finance have 
stated that the assessment l1as been rectified in October 1980, 
raising an additional dem.and of R s. 1,52,595 inclusive or 
interest and the amount has been collected in March/ April 198 1. 

(ii) For the previous year, relevant to the assessment year 
1977-78, a registered firm returned an income of. R s. 93,242 
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after claiming, i11ter alia, a deduction of Rs. 68,690 towards 
export markets development allowance. The Income-tax Officer 
held (January 1980) tJiat the allowance was adm issible only 
to the extent of Rs. 15,5.03. Accordingly, to arrive at the taxable 
income '' ith reference to the admitted income (R s. 93,242) , 
he should ha~c added back Rs. 68,690 and deducted Rs. 15,503. 
But, in the actual working, while the deduction (R s. 15.503) 
was made. the addition (~s . 68.690) was omitted which resulted 
in under-assessment of income and consequent short levy of tax 
by Rs. 42.:196 in the hands of the fim1 and its partners. 

While accepting t11e objection the Ministry of Finance have 
stated that the assessments in the case of the furn and one 
partn~r have been rectified raising additional demands of 
R s. 34,59 1 out of which R s. 15,930 .bas been collected. Further 
report regarding revision in the case of the other partner and 
collection of balance of demand is awaited (December 198 1). 
September 1981; their reply is awaited (December l 981). 

3.04 lncvrrect computation of salary income 

The Income-tax Act, 1961 allows, under certain conditions, 
exemption from tax on remunerat ion of foreign technicians in 
the employment of Government or a local authority or statu tory 
corporation or any business carried on in Cndia. Exemption is 
admissible ( i) on remuneration not exceeding R s. 4.000 per 
month and ( ii) on the tax paid on the remuneration exceeding 
R s. 4,000 per month by the employer. In cases of pay0Jent 
of tax by Indian concerns on behalf of the technicians who are 
under the employment of foreign collaborators, it has been 
judicially held that the tax paid by the Indian concern is to he 
treated a' ' fn come from other sources' and subjected to tax. 

(a) In the case of a foreign technician. exemption was 
allowed ·on the tax of Rs. 1,68, 100 paid by the Indian concern 
in respect of assessment years 1977-78 and 1978-79. As he 
was an employee of the foreign collaborators, the tax paid by 
the lndian concern was to be treated as ' Income from othf! r 
source~ and taxed . Because of the failure to do so, tax wa 
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short levied by Rs. 1,13,597 in respect of the two assessment 
yea.rs. 

The paragraph was sent to tbe Min istry of Finance in 
September 1981 ; their reply is awaited (December J 98 1). 

( b) ln the case of a foreign technician, who was the employee 
of an Jmlian company, the tax was paid by his employer but 
was treated as 'Income from other sources' though in that case 
it was required to be treaied as perquisite and taxes on "' tax-on­
u.~x,' basis. This resul ted in under-assessment of wx by Rs. 26 
lakhs in respect of the assessment year 1973-74. 

The paragraph was $ent to thi: Ministry of F inance in 
September I 981; their reply is awaited (.December J 981 ) . 

3.05 ln~·orrect computation of i11co111e f ro111 hvuse proper ty 

Under the Income-tax Act, rental income from :my buildings 
or lands appurtenant thereto owned by an assessee is chargeable 
to tax under the bead "Income from house pr open y". Where, 
however, an assessee derives rental income from vacant sites, 
the income should be charged under the head " Income from 
other sources''. Computation of income under thesr two heads 
i-; do ne d11fcrcnt ly. 

During the three previous years which ended on 3 I March 
1974. 31 March 1975 and 31 March 1976. relevanr to the 
assessment years 1974-75, 197:"-76 and 1976-77 a 
Hindu undivided fami ly derived gross rental income 0 [ 

Rs. 20,408. Rs. 21.783 and R s. 5 1,953 by letting 
out certct in plot~ in an urban area. 'fhe assessee 
offe red the income from this source. for tax under the head 
" Income from house property" and claimed deductions 
amounting to R s. 76,337 towards municipal taxes. urban land 
tax., collection charges, repairs and cost of form ing roads in the 
s ites. The classification of the income by the assessce under 
the head "Income from house property"" a nd the deductions 
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claimed were accepted by the department (March to December 
J 976 ) in the relc,vant income-tax assessme'nts. 

Audit check of the wealth tax returns of the assessee disclosed 
Chat he had no house property. The rental income received 
by him was, therefore, only from vacant sites, correctly assessable 
under the head "Income from other sources". The erroneous 
deduction of Rs. 76,337 resulted in shor t levy of · tax of 
Rs. 56,947. 

The Ministry of Finance have accepted the objection and 
have stated that the assessments have been rectified raising 
additional demand of Rs. 56,94 7 wh:c.h has been collected. 

3.06 Incorrect computation of business income 

·Under the provisions of the Income-tax Act, 1961 , any 
expenditure, not being expenditure in the nature of capital 
expenditure or personal expenses of the assessee, which is 
incurred wholly and exclusively for the purposes of the , business 
or profession, is allowable as deduction in computation ot 
income chargeable under the head "Profits and ,gams of busine~s 
or profession". But compensation paid to the partners in 
consideration for the transfer of their right to a property or for 
the transfer of business, is c.apital expenditure and hence this 
amount is not deductible from income. Also interest paid on 
borrowed money which is not expended for the purpose of the 
business would not be allowed as deduction in computation of 
business income. 

(a) A registered firm cl<~imed payment of R~ . 1,00,000 made 
by the .firm to the retiring partners, as business expenditure. The 
payment was made for acquiring full rights, shares, titles, interest 
and property claims and demands of the retiring par tners and 
was. therefore, of a capi tal nature. The amount of Rs. t;00,000 
was .incorr<>ctly allowed as business expenditure incurred towards 
stock in trade, and this resulted in short levy of income-tax by 
Rs. 57 ,339 in the assessment of the firm and its partners.. 

• 
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The paragraph was sent to the Ministry of Finance in August 
1981 ; their reply is awaited (December 1981) . 

(b) In. the case of a registered firm it was noticed that Joans 
were granted free of interest to its partners (for their privat.:: 
use) and to another firm by raising loans from financiers. Interest 
on such borrowings was claimed and allowed as deductible 
business expenditure in respect of the assessment year 1978-79. 
Since the borrowed funds were not used by the firm for the 
purpose of its business, the interest paid on them would not be 
allowable as a deduction in computing the business income of 
the firm. Accordingly proportionate amount of interest charges 
of Rs. 72,800 paid, which was related to such borrowed funds, 
should have been disallowed while computing the business income 
of the firm. Omission to do so resulted in under-assessment of 
income by Rs. 72,800 in respect of the assessment year 1978-79 
leading to short levy of tax by Rs. 56,461 in the hands of the 
firm and partners. 

The Min!stry of Finance have stated (February 1982) that 
the assessment has since been set aside and the Income-tax 
Officer has been instructed to critically examine the issue. Further 
report is awaited . 

3.07 Mistake in valuation of closing stock 

(a) Under the Income-tax Act, 1961, as amended by the 
Fina nce Act, 1975 and effective from 1 April 1976 income 
derived from the business of live-stock breeding or poultry m 
dairy farming is subject to tax. In computing the income, birds 
l)r animals used otherwise than as stock-in-trade and which died 
or became perma nently useless for the purpose of the business 
are considered for allowing deduction. The difference between 
their actual cost to the assessee and the amount, if any, rc:iUsed 
in respect of them or their carcasses is a11owed as a deduction . 
Consequently, while computing the income, the question of their 
valuation at market rates would not arise since the cattle in 
question is not stock-in-trade of the business . 

.( i) · A registered firm, was doing the business of dairy farming. 
The buffaloes maintained by the dairy farm were capital assets 
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and . they did not represent stock-in-trade. The assessee's ma.in 
busines.c; was not to buy and sell buffaloes. However, the 
business profits in respect of the assessment year 1979-80_ were 
computed on 31 March 1980 by v;iJuing the closing stock of 
buffaloes at market rate instead of at the cost price. This 
resulted in under assessment of income by Rs. 3 ,94,299 after 
allowing the statutory deduction admissible to a business of dairy 
farming and consequent short levy of tax by Rs . 2.78.272 in the 
hands of the firm and its partners. 

'The Mi nistry of Finance have acceptl!d the objection . 

(ii) Similarly in the assessment of another such firm in 
respeci of the assessment year 1977-78, ( assessment completed 
-on 17 May 1980 ) , loss in respect of useless buffaloes which 
were sold or cattle that died was allowed as deduction. but in 
addition the closing stock was also valued at market rates instead 
of at cost price. This resulted in excess deduction of 
Rs. l .17.230 and under-assessment of income by R s. 78.153 
after allowing the statutory deduction admissible to the dairy 
fa rm . Consequently income-tax was short levied by Rs. 45.940 
in the hands of the firm a nd its partners. 

The Ministry of Fim1nce have accepted the objections. 

(lii ) Tn two other cases the husiness profits relating to dairy 
farming. in respect of assessment year 1979-80 (assessment 
completed in March 1980) were computed by valuing the closing 
stoclc of an imals. on estimate. instead of at the cost price or on 
the average cost basis. This resulted in an under-assessment or 
income hy R s. 5,94.066 after allowing the statutory deduction 
admissihlc on the bw:incss of dairy farming. Consequently tax 
W a1' short levied by R s. 2.91.849 in the hands of the fi rms a nd 
their partners. 

The ~inist ry .of Finance have accepted the objections. 

(h) Tn order to determine the profits of his business. an 
a"-i;;es. e.e. who maintains his accounts on mercantile b.asis, may 
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choose to value the closing stock of his business every year, at 
cost pnce or market price whichever is lower. .lt bas been 
judicially held that the privilege of valuing d osing stock in a 
consistent manner would be available only to a continuing busine8s 
and that it cannot be adopted where a business comes to an end 
when stock on hand should be valued in order to determine the 
true profits of the business on the date of closure of business. 
In such a case it has been held that the closing stock should he 
valued at the market price. 

A partnership, dealing in jaggery, was valuing its closing 
stock every year at cost price (which was less than the market 
price) . On 25 October 1975, the partnership was dissolved 
and the business was taken over by one of its parlP' . /"! 
assessment of income of tbe partnership firm, for t i- / at 
year 1976-77, was completed in March 1978, and the 1.- ;as 
determined at Rs. 49,230 adooting the value , closing 
stock on 25 October 1975 at R s. 97 lakbs. Since me partner­
ship ceased to exist on 25 October 1975 and proprieto ry 
concern came into being on that date, the closing stock of the 
terminated business (also the opening stock value in the oew 
concern) was to be .valued at the market value for purposes 
of computation of taxable profits in both the concerns. It 
was noticed ' in audit (January 198.0) that the .assessee had 
valued the closing stock at cost pr ice and not at the market value 
which was R s. 109.64 lakhs. As the profi ts related to a business 
which was terminated by the firm, the department should have 
adopted the market price (which was higher) as the value of 
the closing stock. Omission to do so resulted in under-ass~sment 
of income by Rs. 12,64,516 with consequent short levy of tax 
by Rs. 3,28,739 in the case of the partnershjp and by Rs. 4.21 307 
in the }\ands of the partners. 

The Ministry of F inance have stated (July 1981) that similar 
legal issue arising in another case has been referred to the 
Ministry of Law for advice a nd their advice is awaited. Final 
reply from the Ministry of Finance is awajted (December 1981). 
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3.08 Other mistakes in the computation of business income 

(a) The total income of an individual, in respect of thr. 
assessment year 1973-74 corresponding to financial year 1972-73, 
was computed in Sep tember 1973, at Rs. 22,146. As a result 
di search ( 22 March 197 4 ), conducted in his premises, the 
assessce was held to be in possession of total assets of Rs. 2,02,500 
ou 31 Ma«c h 1972 an<l R s. 3.02,169 9n 3! M:irch 1973. 
The Income-tax Officer, while completing (March 1980) , tlw. 
re-assessment of his income in respect of the_ assessment year 
1973-74, treated Rs. 77,523 (the increase of Rs. 99,669 in his 
totaJ assets from 1972 to 1973 less income assessed e;arlier a t 
Rs_ 22,146) as income from undisclosed sources. It was, how­
ever, seen that immovable property valuing Rs. 39,000 included 
in the total of assets as on 31 March 1972, was not found in­
cluded in the to~al assets of Rs. 3,02,169, as on 31 M;uch 
1973. As a result, the income from undisclosed, sources wa<; 
compu~ed less by Rs. 39,000 resulting in short levy of tax 
by Re;. 35,860. 

The Ministry of Finance have accepted the objection. 

{~) Sales-tax collected by a business-man forms part of his 
trading receipts and is included in the total income computed 
for levy of income-tax and sales tax paid to Government is allowed 
as deduction. Accordingly any excess of tax colltctcd ovCJ· 
that paid to Government is taxable. 

In the case of a n assessee, an amount of Rs. 1,23, 771 being 
the difference between the Central Sales tax collected from 
customers, at the rate of 4 per cent, and the sales tax paid to 
Government at 3 per cent, was not included in the total income 
of the assessee in respect of the assessment year 1976-n. This 
resulted in short demand of tax by Rs. 71 , 197 from the firm 
and from its partners. 

The Ministry of Finance have accepted the objection and 
have stated that the asse<;sments have been revised raising 
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additional demand of Rs. 71.197 out o'i which Rs. 32,976 have 
been collected. Further report is awai ted (December 1981). 

(c) Chapter YI-A of the Income-tax Act, 1961 provides 
for a number of deductions being made in the computation of 
total income. The aggregate amount of deductions to be made 
under the provisions of that Chapter should not, in any case, 
exceed the gross total income. Tax holiday under Section 80J 
is one of these deductions . 

In assessing the income of a co-oper.aJive society, its income 
under the bead " profits, and gains , of business" was assessed at 
Rs. 1,06,02,217, in respect of the assessment year 1975-76 
(assessment done in March 1 ~80) . Depreciation and develop­
ment rebate, of earlier years, to the extent of Rs. 1,06,37,073 
had been carried forward and were to be adjusted. There was 
also carry forward of tax holiday relief under Sectio.n 80J of the 
Act, amounting to R s. 20,08,223 . Depreciation and deyelop­
~t rebate of earlier years to the extent of the profit assessed 
at Rs. 1,06,02,217 were to be first set off and the remaining 
unabsorbed developinent rebate of Rs . 34,856 carried forward. 
Howe,ver, tax-holiday relief of Rs. 20,08,223 along with other 
item<; were incorrectly set off first against the income and 
unabsorbed depreciation of Rs. 21 ,03,079 was allowed to be 
r,arried forward . The tax holiday relief of Rs. 20,08,223 
could not be carried forward beyond the asse smcnt year 
1975-76 i.e. beyond 8 years and a period of seven as~essment 
years from the initial assessment year (namely 1968-69) had 
expired at the encl of the assessment year I 975-76. The incorrect 
set off of the tax holiday relief in order to beat the legal limitation 
resulte~ in under-assessment of income by Rs. 6,02,755 (after 
allowing deduction of Rs. 20,000 under Section 80P) with 
consequent undercharge of tax of Rs . 2.60,810 in respect of the 
assessment year 1976-77 and also irregular carry forward of 
dcp-i:ci::ia tion of R s. 14,44,468., 

· The paragraph was sent to the Ministry of F inance m 
September 1981: their reply Is awaited (December 1931) . 
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3.09 Irregularities in allowing deprccimio11 and development 
rebate 

The [ocome-tax Act, 196 L, provides for grant of dcpr'.:ci.ation 
allowance on buildings, plant and machinery owned by the 
assessee and used for the purpose of business, in computing the 
income from business. The Rules prescribed in this regard 
provide for specific rates of depreciation for certain i tems of 
plant and machinery and a general ra te of 10 per cent for the 
remaining ttems calculated on the written down value of the 
assets. 

{a) In the case of a co-operative society, ruon10g a sugar 
miU, in arriving at the wri~ten down value of plant and machinery 
in respect of the assessment year 1975-76, extra shift depreciation 
allowance of Rs. 10,84,086 allowed in the earlier assessment 
year was omitted to be ded ucted from written do.wn value. This 
error resulted in allowing depreciation in excess by Rs. 2, 16,816 
in respect of the assessment year 1975-76, Rs. 1,73,456 in respect 
of the assessment year 1976-77 and Rs. 1,38,762 in respect 0f 
the assessment year 1977-78. Further in respect of all the three 
years extra sbift allowance amounting to Rs. l ,66,092 was 
allowed erroneously OD electrical installation and weighing scales 
on which no extra shift allowance is admissible. The aggregate 
exeess depreciation allowed in respect of the three assessment 
years amounted to Rs. 6,95,126. 

The paragraph was sent to tbe Ministry of Finance in August 
1981; tpeir reply is awaited (December 1981) . 

(b) Under the provisions of the Income-tax Act, 1961, where 
an ;i..c;set heing building, machinery, plant or furniture owned hy 
the' assessee and used for the purpose of business or profession is 
~old, discarded. demolished or destroyed in the previous year 
(other than the previous year in which it is first brought into 
use), the amount by which the moneys payable in respect of 
such asset, falls short of the written down value thereof, ·is 
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allowable as a deduction provided such deficiency is actually 
written off in the books of the assessee. Further, the Act provides 
for allowance of any expenditure, not being in U1e nature ot 
capital expenditure, laid out wholly and exclusively for the 
p~ses of business or profession, in computing the income 
chargeable under the head "Profits and gains of business or 
profession". 

The assessment of an Electric Supply Co-operative Society 
for the assessment year 1976-77 was completed in February 1977 
at a ioss of Rs. 23,75,580 representing unabsorbed depreciation 
on plant and machinery. The loss was arrived at, after deducting 
a sum of Rs. 13,14,388 being cost of transformers which were 
stolen (Rs. 1,79,147) or damaged (Rs. 11,35,241 ). However, 
the accounts rendered by the assessee showed that onJy an 
amount of Rs. 1,70,000 on account of damaged transformers, 
was actually written off in the accounts. The loss by way of 
theft .,.. - ~pital loss and was not allowable as admjssihle 
dedu-.. . 

The incorrect and excessive allowance of loss resulted in 
consequent excess carry forward of unabsorbed depreciation by 
Rs. 11,44,388. 

Similarly, in respect of the assessment year 1977-78, deduction 
of Rs. 8,92,749 repres.enting cost of stolen (Rs. 72,887) and 
damaged (Rs. 8, 19,862) transformers was allowed in the 
determination of loss. Since an amount of Rs. 50,000 only 
was actually written off in the books of account<> and the 
admissible deduction was to be restricted to that amount, the 
excess deduction resulted in excess carry forward of unabsorbed 
depreciation by Rs. 8,42,749 in respect of that year. 

Th.e Ministry of Finance have accepted the objection and 
have stated that the assessments have been rectified in October 
l 980 and no additional demand has been raised as there was 
loss of Rs. 12, 14, 192 in respect of the assessment year t 976-77 
and R,s. 24,98,809 in rt'spect of the assessment year 1977-78 on 
account of carry forward of unabsorbed depreciation. 



142 

3.10 Incorrect allowance of initial depreciation 

Under the provisions of tbe Income-tax Act, 1961 , as appli­
cable to tbe assessment years 1975-76 and 1976-77 initial deJ>­
rcciation equal to twenty per cent of the value is admissible in 
respect of new plant and machinery installed for production of 
one or more articles specified in the NinH1 Schedule, in respect 
of the assessment year relevant to the previous year in which 
the plant and machinery were installed or put to use. A small 
~e industrial undertaking is, however, entitled to initial 
devreciation on the value of new plant and machinery instaned 
and put to use for maflufacture or produc!ion of :- ny artic1e 
whether the article is included in the Ninth Schedule or not. 

Two assessees (r.egistered fi rms) did not fall under the cate­
gory of small-scale industry, but were engaged in the business 
of processing nylon yarn, and art sltk cloth which did not 
fall in the Ninth Schedule. In the income-true assessment of 
the assessees, in respect of the assessment year 1976-77 (assess­
ment finalised in March 1979) initial depreciation of 
Rs. 3,14,690 being 20 per cent of the cost of the new plant and 
machioery installed during the relevant previous year was erro­
ncourly deducted. This resulted in under-assessment of income 
by Rs. 3,14,690 involving under-charge of tax by Rs. 2,52,474 
(incluiliog R<;. 1,69,396 in the hands of the partners). 

The Ministry of Finance have accepted the objection 
in principle. 

3. l l Irregular gram of export markets development allowance 

Under the Income-tax Act, domestic companies and resi­
dent non-corporate assessees who incur expenditure, under spe-­
cifu:d beads, on export of goods, services etc. outs ide India are 
entitled, subject to certain conditions, to an export markets 
development allowance equal to the actual amount of the 
q u.ali.fying expenditure plus an extra amount of one-third 
thereof. 

In respect of the assessment years 1976-77 to 1979-80 the 
;1~se.•:sm~nt" of a registered firm were completed between March 

• 

--

,J 



• 

-
' ,_ 

J.iJ 

to December 1979. The firm was engaged in business of ex­
port sale of hides and skins and claimed export markets deve­
lopment allowance in respect of trade discounts given to fore ign 
b uyers. The claim was accepted by the department. It ha-; 
been held by the Supreme Court that the term "expenditure" 
would constitute somethjng "actually p~J.id out or away" and for 
the purpose of Income- tax Act a trade discount would not consti­
tute exp"enditurc. The Central Board of Direct Taxes has 
also cJarified in Ja!rnary 1980 that trade discount would not 
qualify for such allowance. The claim of export markets deve­
lopment allowance on the trade discount was, therefore, oot in 
order and should have been disallowed . by the department. 
Omi~;sion to do so resulted in under-assessment of income by 
R s. 2,39,903. 

ln respect of the assessment years 1976-77 to 1978-79 the 
a~owance was given to the firm in respect of cxpenillture on 
staff salary, godown rent, statjon~ry and postage and agents' 
wmmission incurred in connection with export sales. Under 
Lhc Act, allowance was to cover only expenditure not incurred 
in lmlia. However, it was noticed in audit that the entire ex­
pcndi~e was mcurred in India and therefore it did not qualify 
for the allowance. The under-assessment of income on this· 
account was R s. J ,43,316. 

ln respect of expenditure incurred on or after J April 
19"/8, an a·ssessec is entitled to the export markets development 
allowance only if he is either a "small scal'e exporter" or a 
holder of an "Export House Certificate", as defined in the Act. 
The assessee-firm, in the instant case, was given allowance of 
Rs. 78,113 on expenditure incurred during the year ended 
1 l March l 979 (relevant to the assessment year 1979-80) 
io connection with export sales. But no evidence of the 
asscssec being a small scale exporter or the holder of :'ln Expert 
House Certifica(e was ava ilable on record. 
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Th.e above mistakes resulted in total under-assessmeut of 
inoome by Rs. 4,61 ,332 involving short levy of tax by 
Rs. 3,36,245. 

The Ministry of Finance have accepted the obJect!oo. 

3. 12 Irregular exemptions and reliefs 

(a) According to the provisions of the lncome-tax Act. 
1961 income derived from property held under trust wboHy 
for charitable or religious purposes is exempt from iocomc-tax 
to the extent to which such income is applied to such charitable 
or religious purposes in !_ndia. This exemption is not avail­
able if thei funds of the trust are invested, for any period during 
the previous year, in any concern in which the trustees arc 
substantially interested, if the quantum of investment is in 
excess of five per cent of the capital of the concern. 

The income of a charitable trust which held 200 out of the 
total 2000 shares issued by a company in which the trustees 
were substantially interested was erroneously exempted from 
income-tax, although the investment by the trust in the !¥i'id 
company exceeded five per cent of the capital of the company. 
The irregu1ar exemption resulted in under-assessment of income 
by Rs. 86,200 in resp'ect of the assessment year 1976-77. and 
short levy of tax by Rs. 42,933. 

The Ministry of Finance have accepted the objection. 

(b) Under the Income-tax Act, 1961 voluntary contribu­
tions received or income derived by a trust set up wholly f01· 
charitable purposes is exempt f-rom income-tax, but not if such 
income is applied for purposes other than charitable' purposes, 
which are defined in the Act. 

A charitable trust applied Rs. 4,25,000 of its income in 
making donation to a sports association having the purpose of 
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promotion of cricket. fhe donation was deemed by the depart­
ment as income applied wholly for charitable purposes in India. 
T he u ""llm1l Board of Direct · Taxes had in its Circular of 
2 3 Augu~·t I 973 stated Lhal such donations would not q ualify for 
tax relief •tS the mere promotion of any game or sport was not 
rl!gan.led a~ a charitable purpose. The income-tax Act was, how­
ever , amended with effect from l April 1974, whereby for the 
p urposes of allowing deduction of 50 per cent of such donations 
made to sports associations approved by G overnment from the 
income suhjccted to tax (and only for such purposes) , such 
a -:sociation.' may be deemed to be established for a charitable 
purpose. EarUer in 1 q59 it had been judicially held that the 
mere promotion of the practice of the game of cricket, in gene­
ra l. either for entertainment of the public or for advancement 
crf the game itself is not a charitable purJ1ose and therefore in­
come applied for such purpose !?Y a charitable trust was not 

exem pt from tax . Thus. in any case. income equal to 50 per 
cent of the donation i.e. Rs. 2,12,500 escaped tax of 
Rs. 1 .37.545 in respect of assessment year 1975-76. 

Corrc,<.poodingly, under the Wealth-tax Act 1957, the sport 
a&<;ociation in question was assessable to wealth-tax as the 
property held by it being not property held for any public pur­
pose of chari table nature, was not eligible for exemption . H ow­
ever. it~ wealth aggregating R s. 3.0 2 crores in respect of 
a.1;sessmcnt years 1974-75 and 1978-79 was not assessed result­
ing in non-levy of wealth tax of Rs. 33 .10 lakhs. 

The paragraph was sent to the M inistry of Finance in Sep­
tember 198 t; their reply is awaited (December 1981 ). 

3 .13 lfrt•gular allowance of relie.f in respect of newly eswhlished 
ind1,sfrial undertakings 

. ( a) According to the provisions of the Income-tax Act. 
1961 , where the gross income of an assessee includes any profits 
and gain~ derived 'from a newly established industrial U:nder­
taki"!"g, the assessee becomes entitled to tax relief in resp'ect of 
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·such profits and gains upto six per cent per annum of the capi­
tal employed in the industriah undertaking in the assessment: 
-year in which the industrial undertaking begins to manufacture 
or produce articles and also in each of the following four assess­
ment years. Under the rules prescribed for computing the 
capital employed in the unit, the value of the assets and liabilf­
ties as on the fust day of the computation period is to be con­
sidered. 

(i) In the case of a registered firm, the relief in respect of 
its new industrial undertaking was computed (in May 1979) 
at Rs. 2,23 ,550 in r<:l'ipect of the assessment year 1978-79, on 
the capital computed at Rs. 37 ,25 ,798 by anraging the value.<> 
of the assets as on the first and last days of the previous year 
and without taking into account the liabilities as prescribed. 
The net value of the assets, after deducting liabilities as on tho 
first day of the previous year was only Rs. 6,00,872, on which 
relief due ·at six per cent worked out to Rs. 36,052 as against 
a sum of Rs. 2.23,550 allowed by the department. T his resulted 
in under-assessment of income by Rs. 1,87,498 and short levy 
of tax by Rs. 81 ,269 in the hands of the firm and its partners. 

The Ministry of Finance have accepted the objection. 

(ii) In the assessment of a register.:!d firm, in respect of 
the assessment year 1977-78 (assessment comp'lctcd in N ovem­
ber 1979) relief on its new industrial undertaking was com­
puted at Rs. 63,919 on the basis of capital of Rs. 10,65,322 emp­
loyed on the first d ay of the computation perod i.e . first day 
of April 1976. However , liabilities to the extent of 
Rs. 10,16,522, which should have been deducted from the 
value of assets were ignored. The net value of the assets as 
on the first day of the previous year was only Rs·. 48.800 and 
relief admissible at six per cent worked out to Rs. 2,928. Relief 
to the extent of Rs. 63,919 provideci to the assessee resulted in 
under-assessment of income by Rs. 60,991 and short levy of 
tax by Rs. 28,978 in the hands of the firm and its partners. 
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The Ministry of F inance have accepted the object10n. 

( c) Where the gross total income of a n assessee owning 
shares in a company included any income by way of dividends 
paid by the company in respect of such shares, the assessce wa.'I 
entitled to a deduction from such income or the part thereof as 
is attributable to the profits and gains derived by the company 
from its newly established industrial undertaking on whicb it i~ 
entitled to a deduction under the Act. 

It was seen in the case of a private industrial company that 
in respect of the assessment years 1975-76 to 1977-78, there 
were no .assessable profits from the new unit of indm;trial under­
taking for which relief under the Act was claimed. Conse­
quently, no deduction from the dividend income in the ha:nds 
of three shareholders of this company was allowable in respect 
of the relevant assessment years. However, such deduction 
was a llowed to the three shareholders. This incorrect deduc­
tion led to under-assessment of income by Rs. 1.02,975 in the 
aggregate in wspect of the assessment years 1975-76 to 1977-78. 
involving short levy of tax by Rs. 70,889. 

The paragraph was sent to the Ministry of Finance in 
August 198 I ; their reply is awaited (December 198 l) . . 

3. 14 Incorrect deduction of expenditure on bonus 

Under the provisions of Income-tax Act, 1961 an assessee 
carrying on business or profession is entitled to a deduction in 
r~spect of any amount paid . to an employee as bonus. But. 
under the amended provisim1s which came into effect from 
25 September 1975 , in respect of bonus paid to an employee in a 
factory or other establishment to which the provisions o'f Pay­
ment of Bonus Act, 1965 apply, the deduction shall not exceed 
the amount of bonus payable under that Act. The Central 
Board of Direct Taxes also clarified that in view of the above­
mcntione<l limitation. rewrt cannot be had to the 0thcr provi­
sion~ of the Act to claim deduction in excess even on the 
grounds of commercial expediency. 
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ln the case of an assessee firm Lo which provis10os of the 
Payment of Bonus Act, 1965 did apPly, it was noticed that the 
asscsscc had claimed an expenditure of Rs. 87,510, in respe,ct 
of the assessment year 1976-77, by way of ex-gratia payment 
for the accounting year relevant to the assessment year 1972-73 
and the same was allowed by the department. Since the maxi­
mum amount of bonus l1ad already been allowed in respect of 
the assessment year 1972-73 , the ex-gratia payment made was 
not aUowahlc. The incorrect allowance resulted in tax being 
short levied by Rs. 81,023 (including intcrcsr leviablC1) in the 
hands of fi rm and its partners. 

The paragraph was sent to the Ministry of Finance in August 
l 981 ; their reply is awaited (December l 98 1). 

3.1 5 lru.:ome escaping assessment 

(a) The Income-tax Act, 1961 provides that if an assessee 
has made investments in any financial year and the Income-tax 
Officer find~ that the amount expended on making such invest­
ments exceeds the amount recorded in this behalf in the books 
of account maintain.xi by the assessee and the assessec offers 
no explanation about Sl!ch excess amount or the explanation 
offered b y him is not. in the opinion of the Income-tax Officer, 
satisfactory. the excess amount may be deemed to be the income 
of the a.<;~see for such financial year. 

( i ) The f ncome-tax returns of an assessee showed that he 
ha<l made investments e n the construction of a building. Assess­
ments in respect of ihe assessment years 1974-75 to 1976-77 
were completed on 24 January 1978 and a note was kept in 
the assessment order to the effect that the invesunent made 
shou~.d be exa mined on completion of the building with reference 
to the valuation report thereof. The valuation report was re­
ceived in the lncome-tax Office on 14 March I 978 indicating 
the cos! of superstructure to be Rs. 10, 73,900 a s against 
the declared investment of Rs. 6.76,358. Although the assess­
me nt in respect of the assessment year 1977-78 was completed 
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a week thereafter (on 20 Marcb 1978) action was not taken 
on the valuation rep ort and there was omission to include the 
unexplained expenditure of R s. 3,99,507 as income from un­
<lisclosc<l sources. This resulted in under-charge of t<u: by 
Rs. 3,73,7 14 and non-levy of interest of R s. 1,07,094 in respect 
of the as cssmont years 1974-75 to 1976-77. 

The paragraph was sent to the Ministry of F inance 1n June 
1981 ; their reply is awaited ( December 1981). 

(ii ) Jn the wealth-tax returns of an individua l in respect 
o f the assessment year 1978-79, there was an increase o[ 
Rs. 3,7 I ,300 in bis net weal,th , compared to that in respect of 
tho preceding as essment year, mainly due to discharge of debt 
l iability of Rs. 2.92,000. TI1e assessee's o nly source of income 
was share income from a firm and it amounted to R s. 68, 104 in 
rc,<;pcct o f the assessment year 1978-79. · T he increase in wealth 
by Rs. 3.71 ,300 or the source of income by which debt 
liability was discharged was not exp!tained . The incrca e was 
therefore required to be added as income of the assessec in respect 
of the assessment year 1978-79. Onussion to do so resulted in 
undercharge of tax by Rs. 2, 15,614 and non-levy of penalty for 
filing incon ect particulars o( income. 

Tbe paragraph was sent to the Ministry of Finance. in 
September 1981 who have in reply stated that debt liabilit y was 
not discharged by the assessee but certain debts due were waived 
and certain liabilities were not claimed. The Department has 
s ince started gift-tax proceedings in that respect. Further report 
i<; awaited (January 1982) . 

(b) U nder the Acl, a ll income accniing or arising or deem ed 
to accrne or ar-ise to an asscssce in Lndia in a previous year 
relevant to the assessment year is includiblc in the total income 
of thal assessec. 

In the case of two fore ign technicians who worked in India 
in different organisations during diffe rent periods within the sa me 

S/35 (ti.: AG/ 8 !- 11. 
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previous year relevant to the assessment year 1977-78 (assessed 
in February 1980) only income from salary on account of their 
employment in a public sector company was brought to tax. 
Income from sala ry a.rising to them within the same previous 
year trom another public sector company, where a lso they 
were employed , was omitted to be included and consequently 
there was undercharge of tax by Rs. 1,0 8,449 in respect of Lhc 
asses ·meat year I 977-78. 

The Ministry of Finance have accepted the ob1ection and 
ha.ve stated that the assessments have been revised ra1s1ng a 
demand of R s. 1,08,449 out of which R s. 42,645 has been 
collected . 

(c) Salary paid or due or allowed in tl1e p revious year 1s 

taxable in the assessment year relevant to the previous year in 
which it was paid or was due or was allowed by the employer 
TI1e expression 'salary' includes commiss ion a lso. 

In resp..:ct of the assessment years 1978-79 and 1979-80, 
the company, instead of paying the Commission in cash, 
as before. purchased deferred an nuity poli cies for values of 
Rs . 25 ,482 and R s. 30,000 rcsp;?."Ctively. These swns were neither 
returned by the assessce nor taxed by the department, although 
comm ission payable to the assessee was \axable on due basis under 
the head 'salary'. The omission resulted in under-assessment of 
income by Rs. 55,482 in th e aggregate with resultant in short-levy 
of income-tax by Rs. 37 ,870 in respect of the two assessment 
years. 

The Ministry of F inance have accepted the object'lon. 

3.16 Irregular computation of capital gains 

Any profi ts or gains arising from transfer of a capital asset 
are chargeable to income-tax under the head '·c:ipita l gains." The 
capita~ gain is determined by deducting the cost of acquisition of 
the asset and of any improvements thereto. from the value of 
the consideration received or accruing oo the tra nsfer. 
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(a) Under the Act as it stood upto 3 J March ! 978 where 
the capital asset became the property of the as l!Ssec or of thl! 
previous owner before I January J 954 the fa ir markeL value 
of the asset as on that date is allowed to be substituted, at the 
option of tho assessee, for tbe actual cost of acquisition for 
determining the amount of capital gain. Tt has been judicially 
held I.bat in respect of dcp•rcciable assets, the concession of 
substituting the fair market value as on 1 January 1954 i" 
available only if the asset became the property of the assessee 
by gift or wilJ or on distribution of assets on partition of Hindu 
undivided family or dissolution of a firm or by other such specified 
modes and not, if such assets were acquired by the asscs"CC by 

.purchase. 

An assessee, a registered firm, sold land, building and 
machineries during the previous years relevant to the ass::ssmcnt 
years 1972-73 a nd 1974-75. The assets were acquired hy thl! 
assessec by purchase and depreciation was allowed thereon from 
year to year. While working out the capital gain for land, 
building, and machineries, the assessee substituted the value of the 
.assets as on 1 January 1954, which was allowed by the 
department. This erroneous substitution resulted in incorrect 
computation of capital gain and consequently in an undcr­
assessment of income by Rs. 8.2 1,1 66 involving short-levy of tax 
by Rs. 6J 1,091 in th.: hands of the fim1 and partners. 

The paragraph was sent to the Minisuy of Financ\! m 
Sep'tembcr 1981 ; their reply is awaited (December 1981). 

(b) Where the gross total income of an assessee other than 
a compan y includes Jong term capital gains, aod such capital gains 
do not exceed R s. 5000, the whole of such long term capital gaim 
shall be allowed as cledu~tion. In any other case deduction will 
be R s. 5000, as increased by 25 per cent of lhe amou nt by which 
the long te rm capital gain relating to capital assets being lands 
or buildings exceed Rs. 5000. In the case of an assessec, for 
the assessment year 1976-77 assessment was completed on 
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11 September 1979 but such deduction was erroneously a llowed 
at 40 per cent instead of at 25 per cent and the excess deduction 
<tllov. cd amounting to R s. 46.667 re.suiting in short levy of tax 
hy Rs. 35,936. 

The Minist ry of Finance have a.cccpletl the objection. 

(cl /\n assessce purchased a home in the year 1958, fo r 
R s. 45.000 in the name of h is minor sons. Jn the wealth tax 
asscssmt.·nt of the assessce. the Wealth-tax Oflicer had held that 
the house actuaUy belonged to the assessec hirnself ::!nd the sons 
were onL) hcna midars. The asscssee sold the house for 
Rs. 2.00,000 on 3 Jmrnary 1977. but the c;1pital gains thereon 
was not brought to tax. B y taking the cost of acquisition at 
R s. 45.000. the capital gain which escaped assessment, for thc­
asscssmcnt year 1977-78, was R s. 1.1 2.500 after a Uowing 
deduction of Rs. 42,500 under Section 80-T of Lhc Act. This 
omi-.sion led to short-levy of tax by 70, I 00. 

rh~ Ministry of Finance have accepted the objection. 

(d) Where a capital gain arises from the transfer of a house 
belonging to the assesscc a nd used by him or his parc?-ts as a 
residence for two years be.fore the date of transfc1· and where the 
asses. ee had within a year before o r after that , purchased or has 
within two years after tha t date, constructed a nother house for 
his reside nce. then the net excess of capital g~ins over the cost 
of the new house alone is chargeable to tax as ' income' of tho 
prcviou year in which the tran.-;fer took place. 

( i) The house property owned hy an a~scsscc wa<; acquired 
hy the State Government with effect from 25 September 1973, 
~ind from the capial arising out of the compensation 
of R~ . I 0.09.184 paid by the State Governme nt, the asses cc 
claimed a deduction of R s. 3. 17,557 being the cost of const ruction 
of a new house property for persona l use. 1 n the 1~ses mcrl't in 
r e<;pcct of assessment year 1974-75. completed in February 1977 
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.the deduction claimed was aJJowed by the department, even 
thouoh the construction of the new house had been completed 
much before the transfer of the said house properly and the 
asscssee had occupied it in August 1973. 

The irregular allowance of deductio11 resuJ ted in undcr­
asscssment of income of the assessee by Rs. 3, 17 .557 anti short­
Jcvy tax by Rs. 2,01 ,767. 

The Ministry of Finance have accepted the objection and have 
stated that the assessment bas been rectified raising additional 
demand Rs. 2,01 ,767. Report regarding collection is awaited . 
·(December 1981). 

(u) No exemption from tax would be admissible if the 
capital gain arising from tral1Sfer of house property was merely 
invested by way of advance for purchase of another hau-;c. 

An assessee sold a house property (20 February l 979) 
in the previous year relevant to the assessment year 1979-80. 
The assesscc claimed exemption from capital ga ins tax under the 
aforesaid provisions on the ground that he had inv..:::-tcJ the 
amount as an advance for purchase of a new house property and 
this was a llowed by the department in the assessment, for the 
assessment year 1979-80, which was completed on 29 Sep­
tember 1979. 

Since the purchase of the new house was not cnmpleted o n 
the date of assessment, and the capital gains was merely utilised/ 
invested as an advance the exemption al lowed was not in order. 

It was, also seen in audit that the assessee died on 31 July 
1979 and that the purchase of the new house property was 
completed onJy on 15 January 1980. AJthough the new 
property was purchased v.ithin one year of the sale of old property. 
it was not purchased by the assessee nor could it be any longer 
used for the purpose of the residence of the assessee in view of 
it.he fact that he was already dead. The incorrect exemption 
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a!ilowcd rcsulte<l in undc:r-assessment of income of R s. 2,86,94S: 
an<l short-levy of tax by Rs. 1,44,6 l 2 in respect of the assessment 
year 1979-80. 

Tl1c Ministry of Finance have accepted the objection. 

3 .17 0111issio11 to levy capital gains tax 

(a) Under the Income-tax Act, 1961 any profi ts or gains 
a rising from the ' transfer' of a cap.ital asset is chargeable to 
income tax under the hc~d 'capi tal gains'. For the purpose of 
computation of capital gains the term ' transfer' has been defined 
in the Act to · include "sale, exchange or relinquishment of the 
asset or extinguishment of any rights therein". It llll·s been held 
that, when a person brings his assets into a ti.rm, in which he is a 
partner, as his capital cont ribution, it amoun:ts to a transfer of 
capi ta! assets. as the person loses his exclusive right over the said 
assets whk h become the property of the firm, his right in the 
assets be ing Limi ted to his share in money representing the value 
of the property of the firm. 

(!) An nssessec entered into partnership and transferred bis 
p~ot of land at a va lue of R s. 4.85,000 for which he was ·given' 
credit in the capital account. The origin al value of the land in 
the hands of the assessee was only Rs. 35,600 as on 1 January 
1954. Though the transfer of the land to the firm as share capital 
is " transfer" within the meaning of the· Act and attr.Rcts levy of 
capital ga ins tax, no tax was levied by the department. Omission 
to do so led to under-assessment of income of R s. 2.88,860 and· 
conseq uent short levy of income tax by Rs. 2,70,647 . 

(ii) Another assessee transferred dmiug the previous year 
relevant to the assessment year J 977-78 his jewellery acquired in 
the previous year relevant to the assessment year 1963-64 for 
Rs. 25,000 lo a firm in which he was admitted as a partne r. The 
firm credited the asscssee's ,capita l account witl1 a sum of 
Rs. 1.20 ,000 being the value of his jewellery as per a valuer's 
report. This lransactian an1ountcd to a transfer of a long term 
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asset, involving a capital gain of Rs. 95 ,000 which was taxa6Ic. 
The department failed to tax the same which led to under­
asscssmeot of income of R s. 54,00 involving non-levy of tax 01' 
Rs. 35.640. 

( iii) Ar. asscssec transferred du ring the previous year relevant 
to asses ment year 1975-76 h is half share in an agricultural land 
to a tim1 , in which he was a partner. The capita l ga in a rising 
from this ' transfer' was neither returned by the asscssc-c nor 
assc ·scd to tax by the department. The cost of the property 
as per wealth tax return of the asscsscc in respect of the assess­
ment yea r 1970-7 J , was R s. 40,939 and the market value as o n 
31 July 1974, as per department's valuation, was R s. 1,88,000. 
Thus the capita l gain on l January 1975, the date of transfer 
of property, worked ou t to Rs. 1 ,06.546 after a llowing admissible 
deduction in resp'Cct of long term capita l gains . Thr capital gains 
escaped assessment resul ting in undercharge of tax of R s. 82,043. 

TI1c Mi nistry of Finance in their reply in respect of these 
three cases have stated that the lega l issuc:s involved in the matter 
have been referred to the M in istry of Law wh.:>sc qdvicc- is still 
awaited ( Decembe r 1981) . 

(b) Any gain arising on transfer of a capital asset is cha rge­
a ble to tax as income. Effective from 1 March 1970, the term 
'.capital asset' includes agricultural lands situated within the 
juristlict ion or a municipa lity or a cantonment board with a 
populli t ion of not less than 10,000 o r within such distance oot 
exceeding eight kilometers from the local limits of such 
municipality of cantonment board as m ay be notitied by the 
Central Government. Also, it has been judicially held that, under 
Lhc scheme of the L and Acq uisition Act, 1894, land acq uired by 
Government vests abso lutdy in Government only when the 
Co~Joctor takes possession of the land. whether before or after 
making his award determining th~ compensation payable against 
acquisition . 
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A piece of agricultural land situated in an urban area and 
belonging Lo an asscssee was notified for acquisition under the 
Land Acquisition Act, 1894, on 9 August 1967. It was 
acquired by the State Government under an order of acquisition 
passed on 26 August 1970 and possession was taken on 
15 February 1975. In respect of the assessment year 1976-77, 
the assessing offic~ accepted the plea of the assessee that he had 
lost the right to deal with the land after it was notified for 
acquisition on 9 August 1967 and hence the date of transfer 
of the property for purposes of levy of capital gains tax would be 
the date of that notification and oo that date agricultural land 
did not come within the definition of 'capital asset'. However 
the actual transfer took. place only on 15 F ebruary 1975 , the 
date on which rtossession of the land was taken over by the 
Government. Accordingly, capital gains tax was Ieviable in 
respect of the assessment year 1975-76. Failure to assess capital 
gains of R s. 95,467 led to non-levy of capital gains tax of 
Rs. 79.301. 

The Ministry of Finance have accepted the objecticn. 

3. I 8 Mistakes in assessment of firms and partners 

(a) Under the fncome-tax Act, 1961 , firms a re classified into 
registe red firms and unregistered firms. A registered firm pays 
only a small amount of tax on its income, the re:t of its income 
being apportioned among the partners and included in their 
individual assessments. An unregistered firm ~ays fu!I tax on 
its total income. Where, at the time of completion of the assess-• mcnts of the partners, the assessment of the firm has not been 
completed, Lbe share income Erom the firm is included in the 
assessments of the partners on a provisional basis and revised 
later to include the fina l share iDcome when the assessment of 
the firm is completed. F or this purpose, ~he Income-tax Officers 
are required to maintain a "Register o( cases of p rovi<.>ional share 
income" to guard against omission to do such revision. Instances 
of default in the revi<>ion of the partners' assessments in such 
cases have been commented upon in Paragraph 61 ( 1 ) of the 
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Audit Report 1975-76, Paragraph 59 of Audit Report 1976-77, 
Paragraph 53(b) (i i) of Audit Report 1977-78, Paragraph 54 
of Aud it Report 1978-79, and Paragraph 3.11 of Audit Report 
1979-80. 

Based on the casl:!s 1 cported in the Audi t Reports in the past, 
the Public Accounts ,...ommittee have. from lime to time expressed 
concern at the delay in th2' revision of provisional as c~sments 
of partners' share income after completion of lhe fi rms' assess­
ments and have taken serious note of the fa ilure to keep a proper 
watch over such cases. Tbeir recommendations/observations are 
contained in Paragraph 65 of their 2 l st Report (Third Lok 
Sabha) , Paragraph 45 of their 28 t11 Report (Third Lok Sabha) , 
Paragraph 2.224 of their 186th Report (Fifth Lok Sabha). The 
Centra~ Board of Direct Taxes also issued instructions in the 
matter in March 1973. 

Eight more cases of omissir . ., were noticed involving short 
levy of tax of Rs. 4,41 ,832 as detailed below : 

(i) The income-tax assessment of a female partner of a 
registered firm for the assessment year 1971-72 was completed 
in December 1971 , provisionally adopting her share income 
from the firm as Rs. 49,207. Even after eight years, no action 
was taken to ascertain her correct share income. Tn the mean­
time, in respect of <~no ther partner with equal r ights in the 
firm, the Income-tax Officer received information that his correct 
share income for the same year was Rs. 1,98 ,884 and , on that 
basis, revised the assessment of that partner in October 1979. 
This information was not made use of, to amend the female 
partner's assessment. The omission to do so resulted in non­
levy of tax of Rs. 1,25,875. 

The Ministry of Finance have accepted the objection. 

(ii) In - three other cases relating to the assessment years 
1971-72 to 1976-77, the assessments of partners of three 
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different firms were completed by taking provisional share in­
comes from the firms. A note of the pending action was not 
l\:ept in the prescribed registers. Though the assessments of 
th~ firms were finalised subsequently, llO action was taken to 
revise the assessments of the partners adopting their correct 
share incomes . The omissions resulted in short levy of tax 
of Rs. 1,23577. 

The Ministry of Finance have accepted the objection amJ 
have stated that the assessments have been revised raising addi­
tional demand of Rs. 1,23,577 o~t of which a sum of Rs. 38,822 
has been collected . R eport regarding rea lisation of balance 
demand is awaited (December 1981). 

(iii) In the case of a registered firm , the share incomes of 
two partners were assessed on provisional basis for the assess­
ment years 1974-75 to 1977-78, subject to revision on com­
pletion of the assessment of the firm. l 11e assessments of the 
firm for The assessment years 1974-75 to 1977-78 were com­
pleted in March 1977, March 1978, September 1979 and 
August 1980 respectively, but the assessments of the partners 
on the basis of final share in~omes were not revised even after 
a period of 3 to 44 months after the completion of revised 
assessments of the firm. It was also noticed that no note for 
making ~uch a l'evision had been kept by the Tncome-tnx Officer 
in the prescribed register to watch rev:~1rn of pr. rtncr\ :-i sscs~­

ments. This resulted in short demand of tax by Rs. 1,23,285. 

The Ministry of Finance have accepted the objection and hav.; 
stated that the assessments ha ve been recti li..::d raisi ng adciniunal 
demand c( Rs. 1.23.285 . Report regard ing collection is awaite,I 
( December l 98 l). 

(iv) T wo assessee · were partners in a firm and the assess­
ments of the partners for the assessment year 1975-76, were 
compJcted on the basis of the assessment of the fi rm made in 
March 1978. The firm's assess ment was subsequently revised 
in September 1978. The conseq uential revision of the part­
ners' a~essments was not made till it was pointed out in Audit 
in October 1980. The omission to revise partners' assessments 
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resulted in a tax under charge of Rs. 69,095 including intere. t 
in respect of the assessment year 1975-76. 

The Mi~istry of Finance have accepted the objection. 

(b) Under the Income-tax Act 1961 and the Rules made 
thereunder, applications for registration of firms arc required to 
be signed persoaally by all the partners i.n the fi rm, but if a 
partner is absent from India, thC' app:ication may be signed by 
a person duly authorised by him in this behalf. If these condi­
tions a rc not fulfilled, the firm has to be assessed as an 
unregistered ti.rm. 

A firm was granted registration in respect of the assessment 
years 1975-76 and 1976-77 and assessml'.:nts were completed 
1n February 1979. On scrutiny of application forms for regis­
tration for these years it was noticed tbat in respect of one 
partner (out of twelve parfl1crs in the firm) , a person who was 
said to bt holding a power of attorney trom him had signed . 
the application forms. Neither the power o( attorney was ob­
tained and kept with the records nor was there any proof to 
show that the ,said partner was absent from India. The regis­
tration granted to the firm was not in order and adclit1onal 
tax which was leviable by treating the fi rm as unregistered finu 
in respect of _both the assessment years 1975-76 and 1976-77 
was R s. 78,078. This was not levied. 

The Ministry of l"in:tnce have accepted the audit objection. 

3.19 Omission to include income of spouse/minor children 

(a) Under the provisions of the Income-tax Act, 1961 in 
comptlting the total income of an individual, there shall be in­
cluded al l such income as arises directly or indirectly to the 
minor child of the individual from the admission of the minor 
to the benefits of partnership in a firm. For t:his purpose, the 
income of the minor shall be included in the income of that 
parent whose total income is greater. 

Jn the case of an assessee, assessments in respect of the 
assessment years 1976-77 to 1978-79 were completed in October 
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1976, August 1977 and August 1978 respectively but incorn<:s 
of the minor children were not included in the total income of 
either of the parents in respect of the assessment years 1976-77 
and 1977-'18. The inclusion was not made in the tot:i.J income 
of the assessee who was the mother of lhe minors and whose 
total income was greater in respect of the 1ssessmenl' year 
1978-79. This resulted 1n under-assessment of tax by 
Rs. 44,606. 

While accepting the objection the Mjnistry of Finance have 
stated that the assessments have been rectified raising additional 
demand of 'R s. 44,606 which has been collected. 

(b) The Act as amended from 1 April 1976, provides that 
the income arising to a minor child of an individual from the 
admission of the minor to the benefit of partnership is to be 
included in computing the income of that individual even if 
such individual is not a partner in a firm. 

In three Commissioners' charges it was noticed in audit that 
share income of 16 minor children wbo were admitted to the 
benefits of partnership firms amounting to Rs. 3,25,651 in the 
aggregate, in respect of different assessment years from 1976-77 
to 1978-79 were not included in the hands of the respective 
parents. Omission to do so led to under-assessment of income 
by Rs. 3,25,651 resulting in short levy of tax and interest by 
Rs. 2,27,213 in the aggregate. 

The Ministry of Finance have accepted the objection in res­
pect of 8 minor children. Reply in respect of the remaining 
cases which were referred to them in August 198 1, is awaited 
(December 1981). 

(c) Under the prov1s1ons of the Income-tax Act, in com­
puting the total income of an individual, there shall be included 
an such income as arises directly or ind irectly to the spouse of 
such individual from the membership of the spouse in a firm 
carrying on a business in which such individual is a partner. 
and also any income received by the spouse of such individual 
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by way of salary, commission, fees or any other form of re­
munera tion, whether in cash or in kind, trom a concern in which 
such individua l has a substantial interest. 

The salary received by the wife o[ an assessce during the 
p revious year relevant to the assessment year 1976-77, from the 
proprietary concern of the assessee, wa:s clubbed with tbe rncomc 
of the assessee. H owever, for the assessment year 1977-78 
(assessment completed in June 1980) , the salary income of the 
wife wa. not so included. T he wife was also employed in a 
private li mited company in which the assessee had substantial 
interest. The salary received by tJ1e wife f.rom that company 
should also have been clubbed with the income of the assessee 
but was not so included in respect of the assessment years 
1976-77 and 1977-78. Consequently, there was underassess­
ment of income by Rs. 25,800 in respect of the assessment year 
1976-77 and by R s. 43 ,200 in respect of tJ1e assessment year 
1977-78 in the bands of the asscssce. In all, tax. short levied 
in rcsp<.:ct of the two years aggregated Rs. 46,793. 

The paragraph was sent to the Ministry of Finance rn July 
1981; their reply is awaited (D ecember 1981) . 

3 .20 Short-levy or 11011-levy of interest/penalty 

(a) According to the p rovisions of the Income-tax Act. 
1961 , where the return of income is not furnished by au assessec 
within the specified date, interest at the prescribed rate is charge­
able from the day immcdia te]y following the specified da te to 
the date of furnishing the return or where no retnm is filed 
and assessing offi cer makes assessment on best judgement, to 
the date of completion of such assessment. 

A o individual having income from 'sala ries' and 'other 
sources' in respect of the assessment year 1974-75. did not 
furnish the return ot· income for that year 1n spite of notice issued 
to him by the department. His total income in respect of tha t 
year, cm best judgl·meut. was assessed on 15 March 1980 at 
Rs. 1.17,930. For the defaul t .in fili ng return. in terest was 
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chargeable for a per iod of sixty eight months viz.. from l July 
1974 to 29 February 1980 which worked out to Rs. 51,822 
against that, interest of Rs. 7,733 o nly was levied by the depart­
ment resulting iu short levy by R s. 44,089 in rt'spect ot rh..: 
assessment year l 974-75. 

The Ministry of Finance have accepted the audit objection. 

(b) Under the J ncome-tax. Act , 1961, where the amount 
specified in a notice of demand is not paid within thirty fLve 
days of the service of the notice !he assessec is liable lo pay 
interest from the day commencing after the end of the said 
thirty-five days upto the date of payment of tax. 

The assessment of an individual in respect of assessment 
-i year 1963-64 was completed in February 1968 raising a demand 

of Rs. 2,53,046. No demand notice for the said amount was, 
however, served on the assessee, though a number of notices· in 
connection with various proceedings were served on him from 
October 1968. 1 n M arch 1969 a certificate of recovery was 
sent to the Tax R ecovery Officer o n the tax and penal interest 
of R s. 20,447. In July 1970, the assessec, on receipt of a 
letter stated that he bad been a llowed to pay the d..::mand in 
instalments. The demand of Rs. 2 ,53,046 was later reduced to 
Rs. 1,90,137 in June 1974 pursuant to an appellate order. 
The assessee declined to pay interest of Rs. 20,447 ( levied on 
account o( de lay in payment) on the ground that demand notice 
had not been served on him and thereupon the interest demand­
ed was reduced to R s. 16,422. The assessment: was af;a1n rcvist:d 
in March 1975 and a demand notice (for the first time) was 
served on the assessee on 25 September 1975 for R s. 1 ,46,441. 
In March J 977 , the Tncome tax Officer issued a revised certi­
ficate showing interest of Rs. 16,422 only (as was determined 
on revision of the assessment in June 1974) and recovered it 
by adjustment against refunds due io respect of the assessment 
year 1973-74. Owing to the failure to issue the demand notice 
in February 1968 for Rs. 2,53,046 interest on the amount due 
or on the final demand of Rs. 1,46,441 could not be demanded 
or realised. This led to loss of interest of R s. 1,06,849 
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The Ministry of Finance have stated (January I 982) that 
the demand notice had evidently been served on tht' assessee a<; 

he has filed an appeal against the Income-tax Officer's order 
on 11 April 1968. Their reply on the loss of interest is awaited 

(c) Under tbe provisions of the fncomc-tax Act. 1961 , 
effective from l April, 1976, where any tal( payable on the 
basis of a return and an assessee fails to pay the tax or any J.>art 
thereof, the Income-tax Otlicer may direct that a sum equal to 
two per cent of such tax or part thereof shall be recovered from 
him by way of penalty for each month during which the default 
continues. 

An assessee submitted his income-tax return in respect of the 
assessment year 1976-77 on 1 March 1977. He was required 
to pay tax on self asse~sment basis at Rs. 5,39,791 prior to 
submission of the return. However, he paid only an amount 
of Rs. 1,50,000 on 24th August 1977 and Rs. 3,36,72 1 on 18 
October 1977 i.e. after fi ling the income-tax return. The pe'llalty 
of Rs. 82,292 for late payment of tax on self assessment basis 
was not levied. 

The Ministry of Finance have accepted the obfe'Ctio n. 

3.21 Excess carry fonvard of loss 

Under the Income-tax Act, 196 1 as it stood prior to 
April 1980, only income and not loss arising ro the spouse of 
an individual from the membership of the spouse in a fi rm carry­
ing on a business in which such individual was a partner was to 
be included in the to<al income of such individual. · 

While ,completing the income tax assessments of an individual 
assessee for the assessment year~ 1977-78 and 1978-79 the 
assessing officer wrongty included the share of loss of his spouse 
amounting to Rs. 53 ,306 and Rs. 65,05 1 respectively in the 
hands of the assessee resulting in excess carry forward of· Joss 
of Rs. 1,18,357. 
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T he Ministry of Finance have accepted the objection and 
have stated that tJ1c assessments have been rectified in December 
1980 reducing the loss by Rs. 1,18,357. 

3.22 Irregular carry forward and set off of loss 

Under 1he Tncome-:ax Act, the unabsorbed business loss 
incurred by an assessee in respect of an assessment yea r is carri­
ed forwn r<l and .;ct off against the assessee's business profits 
in subsequent years. But. where the assessce is a registered 
firm , the unabsorbed business loss should not be so carried 
forward by the firm bui should be apportioned among the partners 
of the firm in respect of the same as~ssrnent ycaL It will be 
set off against their other income by the partners and unabsorbed 
Joss carried forward by the partners. 

111' re pcct of the assessment years 1975-76 to 1977-78, a 
reg1stcrcd firm incurred business losses, which were determined 
by the <k'-partmenl at Rs. 80,937, Rs. 2.69,230 and Rs. 1,64,890 
respectively in the assessmenlc; completed between March 1979 
and March l980. Jn respect of the subsequent assessment years 
1978-79 and 1979-80 (assessment completed in March 1980) . 
the Income-tax Olftcer erroncous1y set off the above business 
losses :l!!a.insl the· business profits of the firm, thereby reducing 
the fi rm':, income from R s. 1,08,360 and R s. 1.12.107 respective­
ly to nil. The irregular set off resulted in non-levy of income 
tax of Rs. 28,650 on Lhe registered firm. I t also led to cons~ 
qucntial escapement of income of Rs. 1,9 1,8 17 from tax in the 
hands of the two partners in respect of the same assessment years 
and non-levy of tax of R s. 54.660. ln all , tax of Rs. 83 ,310 
remained to be levied . 

The 1inistry of Finance havC' accepted the objection and 
have sta ted that the assessments arc heing revised. Further rcporr 
i~ await rd (December I 981) . 

3.23 Co111p11fsory Depnsit Scheme (!11come-tax Payers). 1974 

Under the Compu!sory Deposit Scheme (Income-tax Payers) 
Act, 1974 in respect of the assessmt:'llt year 1975-76 and on­
wards where the current income of a11 individual or Hindu un­
divided fa mi ly or trustees of discretiona ry trusts exceeds fifteen, 
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thousand rupees, the assessee is required to ma ke a compulsory 
dc~it at specified rates and by specified dates. If the assessee 
fai ls to make the deposit or the deposi t made by him fa lls short 
of the req uisite amount. he is liable to pay penalty at 25 per cent 
of the amount of c6mpulsory deposit not paid or hort paid. 

Mention was made of non-levy o[ penally oo defau lt in pay­
ment 0f compulsory deposit, in paragraph 64 of Audit R eport 
1976-77. Pursua nt to the audit observations the Central Board 
of Direct Taxes. their Directorate of Inspection, di rected the 
Commi,~ioners, in M arch 1979, to ensure that in all cases of 
defa11lt suitable action is promptly taken an.cl collecti.on of de­
posit i' effectively watched and contro lled. 

The All India statisiics compiled by the department indicate 
tha t the number of assessees having incomes assessed at above 
Rs. 15.000 (who are liable to make compulsory deposits) 
around 6.50,000 in respect of the as~essment year 1978-·/:7. 
The amount of deposi ts credited, in Government accounts. under 
the Compulsory Deposit Scheme (lncome-rax Payers) was 
R<>. 139 crores a nd R' . 125 crores in respect of the accounting 
ycan: 1978-79 a nd 1979-80 respectively. 

Bm;e<I on a test c heck conducted during the cour~c of audit 
in 127 wa rds under 25 CommissioncTS' cha rges it was noticed 
that out of 39.660 assessees who were liable to make compul­
sory deposits under the scheme, in respect of the assessment 
year:-; 1977-78. 1978-79 and 1979-80, only 25.238 (64 per 
cent) a.<;scssecs had deposited thC' required a.mounts in foll . De­
posit-. a mounti og to Rs. 86,50,053 had not been made by 
/ 0 ,428 a ·~essces in resp:::ct of the three a<;scssmc11t ye~: rs . ll1ough 
fai'm~ 10 make the deposit or delny in making it. renders the 
a.<;~<>ec liable to levy of penalty, action to Jcvy penalt v under 
the Act was taken by the dqrc1rtmcnt only aga inst 8.002 
assess~. Also penalties amounting to Rs. 3. 16,568 were 
imro«.d only on I, 742 assessees .and only Rs. 1.25,943 had been 
rccovcre.d there agail1'St. 
15 C&AG/Rt- 12. 
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As on 31 March 1980 deposits amounting to Rs. 77,79,262 
had not been collected though due, and penalties amounting to 
Rs. 7,88,039 had also not been collected in the said 127 wards 
where test check was conducted . It was further noticed that 
only in 3 out of the 127 wards, records to watch the levy and 
recovery of compulsory deposits were maintained. 

Io a separate test ·~heck conducted in 11 Commissioners' 
charges in a metropolitan city and in three Commissioners' 
charges in three leading cities, it was noticed wilh regard to 
850 assessees, who had not made compulsory deposits in respect 
of the assessment years 1975-7.6 to 1978-79 that penalti~ 
amounting to Rs. 5,88,940 had not been levied. 

The paragraph was sent to the Ministry o[ Finance in Sep­
tember 1981; their reply is awaited (December 1981). 

OTHER TOPICS OF INTEREST 

3.24 Defalc<;1tion of tax collected in a tax recovery office 

It was noticed in audit in September 1976 that the entries 
in the stock registe<r of receipt books relating to a Tax Recovery 
Officer did not tally with the receipt books which were with him 
since 8 October 1975. The stock in hand was physically 
verified last on 30 October 1972. A few fraud ulent receipts 
came to the notice of the department in February 1978. De­
tailed investigation by the department revealed that only 48 out 
of 50 receipt books received from the form stores of Govern­
ment of India in October 1975 were available (they were taken 
on stock in April 1978) and for a sum of Rs. 27,644 receipts 
had been issued from the two missing books and the said 
amounts had not been credited to Government upto August 1978 
and were apparently misappropriated. By January 1979, the 
department had detected two more cases of embezzlement in­
volving Rs. 8,849 and by then 86 receipts forms were still to 
be accounted for. A clerk was placed under suspension and 
departmental enquiry proceedings instituted against him were 
in progress (November 1980) . 
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The following procedural mistakes were noticed in audit ; 

( i) Blank receipt books on receipt from the 'form stores 
were not entered in the Register of receipts and 
issues of receipt books nor were details of issues 
together with name of p: rson(s) to whom they were 
issued noted therein. 

(ii ) Receipt books were not kt:pt under lo (;k aml b.ey in 
the personal custody of officers a uthorised to sign 
receipts on behalf of Government. 1 

( iii) More than one receipt book was issued to an oHiciaJ 
and return of counterfoils of used books were not 
watched and proper accountal of realisations 
checked. 

. .... 
(iv) The system of notifying to the public ( through news-

paper advertisements) the names of officials autho­
rised to receive money on behalf of Government had 
not been followed till April 1978. 

The Ministry of Finance have stated that in the light of the 
above abservations, the Board of Direct Taxes has issued 
instructions in December 198 1 to all the Comm!ssioncrs of 
Tncome-tax. 

3.25 Failure to file second qppeal 

A co-operative society, besides carrying on activities the in­
come from which is exempt from tax was also carrying on the 
business of sale of commodities, such as groceries. foodgrains, 
etc. on cash/credit basis, to its members. The income attribut­
able to the latter activities though chargeable to tax in respect 
of the assessment years 1960-61 to 1967-68 was in.correctly' 
exempted from tax by the assessing officer, on the ground that( 
the society was engaged in the business of providjng credit faci­
lities to its members. The incorrect exemption was pointed out 
in paragraph 51 (a) of the Audit Report 1970. After con­
sulting the Ministry of Law, the Ministry of Finance accepted the 
mistake in March 1973. I'n the meantime, as a result of 
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rcmcditd aclion ~:i ken by the assessing authority a 
demand of Rs. 1,12,924 w~s ra ised in May J 970. 
in respect of the assessment years 1964-65 to 
J 967-68. On appeal by Lhe assc.sscc, the Assistant Appellate 
Cornmis. io ner he ld ( January 1975) that the assessee was enlitlcd 
to the exemption and d irected tbc I ncomc-tax Officer to allow 
the nccc<;sary reb~tc. T he appella te decision was accepted by 
the Commissioner o f Jncomc-tax. D esp ite the advice of thC' 
M inistry of F inance Hnd the Ministry of Law that !he asscssce. 
in the .i nstant case, was not entitled to the exemptio n. no seco nd 
appcaJ w:-is filed by the d cpmtmc nt. 

·n 1c Ministry o f Finance have reported in June 1 % I !ha t 
the reasons for not fi ling the seco nd appeal are Pot ri::adily forth­
co ming as the concerned file is no1 read ily available. T he Minis­
try h:ive fur ther stated that the judicial section of the Conun.is­
sio ne rs' office was no t aware of the L aw Ministry's advice a.nd the 

concerned Commissio!lc r was be ing aclvis::d to avo id such lack 
of CG-ordination in ru turi;;. Ti1e Board was also contemplating 
issue of general instructio.ns in th is b ehalf. 

Failor..:· lo file a ~econd appea l despite Law Ministry's advice 
resul ted in a loss of !"<::venue of Rs. 1. 12.984. 

·n1e paragraph was sent to the Ministry of Finance for their 
funhcr comments :n September 1981 ; their reply is awaited 
( Decembe r 1981 ) . 
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CHAPTER 4 

OTHER DIRECT TAXES 

A. Wealth-tax 

. 4.01 In the financial years l 975-76 to 1980-81 the wcalth­
tax receipts vis-a-vis the budget estimates were as given below : 

Year Budget .\ctual 
estimates 

( ln crores l'f rupc1.s) 

1975- 76 43 53 .73 

1976-77 52 60 .44 

1977- 78, 54.90 48.46 

1978- 79 55 55. 41 

1979-80 60 64.47 

1980-81 65 67 .43 

(Provisional) 

4.02 The arrears of demand pending colkction and number 
~ .of cases pending assessment as at the end of the years 1976-77 

t o 1980-81 are given below : 

-
1976-77 
1977- 78 

1978- 79 

1979-80 
l980-81 

169 

N o. o f cas~s 
pending 
assessmen t 
:'..sat the 
end of 

2,88,949 

3,14,224 
3,31,561 

4,32,988 

4,99,903 

Arrears of 
demand 
pending 

collection 
as a t the: 
l'lld of 

(Ru p<l S in 
cro rcs) 

52.75 
56 . 41 

184 .08 

180 .54 

217 . 11 
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4.03 Dw"ing the test a udi t of assessments made under the 
Wealth- tax Act. 1957 conducted during the peTiorl from 1 April 
1980 to 3 1 March 198 l , the foUowing types of mistakes were 

noticed : 

('i) Wealth escaping assessment. 

(ii) Incorrect valuation of immovable propertle:1. 

( iii) Ttlcorrcct valuation of unquoted shares. 

( iv) Incorrect va luation of gold and jewellery. 

(v) Incorrect computation of net wealth. 

(vi) Short-levy o r non-levy of additional wealth-tax. 

(vii) Incorrect exemptions and o ther deductions. 

(viii) Mistakes in application of rates of tax. 

( ix) Mistakes in calculation of tax. 

( x) Incorrect levy or non-levy of penalty . 

A few im portant cases illustrating the above types of mist ake~ 

a re g iven in the following paragraphs. 

4.04 Weal!h escaping assessment 

(i) A building Trust was creatcJ by a Chamber of Com­
mcr~e a nd Industries, in the year 1946, for the purposes of cons­
t_ruction of a building on lands acquired by the Chamber. Tbe 
b uilcling was to be utilised for purposes o( meetings, lectures, 
running a library and letting out. Trust was to pay to the 
C hamber 75 per cent of net collections so that the Chamber 
could utilise the amount for advancement of its objC'Cts. As per 
the ba lance-sheet of the Trust as on 31 December 1977, the 
accumulation in the ~rust funds amounted to Rs. 11 ,27,338. The 
i ncornc of the trust was held to be taxable, by the Income-tax 
Appellate Tribunal. the trust being not a charitable trust under 
the Inco me-tax/Wealth-tax Act. Therefore, the trust was 
a scssable to wealth-tax and tax of Rs. 2,98,783 on the aggregate 
( including additiona l wealth-tax of Rs. 1,74,307 on urban im­
movable property) was leviable in respect of the assessment years 
1965-66 to 1974-75. This tax was not levied . 

-
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Ta not accepting the objection, the Ministry of Finance have 
stated that the trust is holding the building for the benefit and 
use of the Chamber which is a company and a company is 
0xcmpt from wealth-tax. The argument is not acceptable for 
Lhe reason that in law, the company and the trust are separate 
entities and the legal ownership of the property vests in the 
trustees and nbt the company . The finding that the trust is not 
a charitable trust is a finding of fact by the Tncome ... tax A)1pel­
late Tribunal. 

(ii) In December 1975, under the Scheme for Voluntary 
Disclosure of Income <ind Wealth, a Hindu undivided family 
ilisclosed wealth of Rs. 1,60,600. It also filed a return of 
wealth in respect of the assessment year 1975-76, declaring a 
net wealth of Rs. 1,60,600. The department assessed the net 
wealth at Rs. 13,79,637 including the value of cinema building 
for Rs. J 2,27,203 as determined by the departmental valuation 
CeM, whereas the value certified l:)y a registered valuer was 
Rs. 2,74,165. It was noticed that the assessee djd not file the 
wealth-tax returns in respect of the assessment years prior to the 
assessment year 1975-76, nor in respect of the assessment years 
1976-77 to 1978-79. The department also did not call for the 
returns of wealth in respect of these years nor was any entry 
made in the register of pending returns maintained by the assess­
ing officer. The ownership of the cinema building was in the 
knowledge of the department in the income-tax records of the 
f;unily in respect of the assessment year 1965-66. Even taking 
the wealth escaping assessment as Rs. 13,79,600 (the net wealth 
assessed in respect of the assessment year 1975-76) , wealth of 
Rs. 96,57,200, in the aggregate escaped assessment in respect 
of the assessment years 1972-73 to 1974-75 and 1976-77 to 
1979-80, with consequent undercharge of wealth-true by 
Rs. 2,48,191. Further, penalty for non-filing of returns of 
wealth, which was leviable, was also not levied . 

The Ministry of Finance have accepted the objection (August 
1981). Report on re-assessment and raising of additional de­
mand and collection is awaited (December 1981) . 
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( iii) Under the Wealth-tax Act, 1957, as amended by the 
Taxation Laws (Amendment) Act, 1975 ; no assessment fot an 
assessment year commencing before l Ai:tril 1975 ~ hall be 
made after fou r years :1fter that dat:! or after one year from 
the date of filing a return or a revised return, whichever is later.' 

An indi vidual flied ret urn of wealth in respect of the assess­
ment year l 970-71 in June 1970 declaring a net wealth of 
R s. 8.09.558. The re turns in respect of the assessment years 
1971-72 and 1972-73 v.ere filed in September 1972 declaring 
net wealth of Rs. 8,56,370 and Rs. 7,60,623 respectively. The 
department served nolices on the assessee in October 1972 ask­
ing her to produce evidence in support of the returned wealth. 
T'>e department did not, however, proceed further with the 
completion of the assessments. till the omission came to notice' 
of Audit a nd was pointed out (June 1980). Further, on the 
basis of the valuation of the immovable properties of the assessee 
made by the departmental Valuatio11 Officer, . in March 1980, 
in respect of the assessment years 1965-66 to 1977-78, the valua­
tion of the properties was req uired to be increased by 
Rs. 4,70,306, Rs. 4 ,94,306 and Rs. 5,41 ,306 in respect of the 
assessment years 1970-71, 1971-72 and 1972-73 re~pcctivcly. 

As the assessments were not completed before the expiry of the 
statutory limitation period, on 31 March 1979, wealth aggre­
gating Rs. 39,32,500 escaped assessment resulting in loss of 
revenue of Rs. l.25.728 in respect of the th ree asses"ment' years. 

The Mi nistry of F inance have accepted the omission. 

(iv) Jn assessing ihe wealth of an assessee in respect of 
assessment year 1971-72 (assessment done on 21 March 1979, 
a few days prior to the expiry of the statutory time limit on 3 l 
March 1979) , the Wealth-tax Officer did not take into account 
movable property of Rs. 9,69,770 returned by the assessee. This 
omission resulted in short levy of wealth-tax by Rs. 23,652. 

The assessment was required to be checked in Internal Audit. 
Howe;er, it was not so checked . The Minis ti:y of Finance have 

.. 
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accepted the objection. 

( v) Gold ornaments weighing J 4.1 05 grams were found by 
the Centra l Excise authorit ies, during a raid conducted in 1970. 
in the premises of a H indu undivided family. Out of the q uan­
ti ty so found jewelle ry ._veighing 7,948 grams wa not considered 
for assessment to wealth-tax on account of its being considered 
as pledged go~{] ornaments with the a scssce. or the bala nce 
of 6, I 57 grams, the <lSsessability of 1,06 1 grams was under dis­
pute; 2.654 gra ms were claimed to be 's tr idhan' without any evi­
dence thereof and 2,442 grams were not considered for taxing, 
for no reason. In the result, a ll the 6.1 57 grams remained to 
be included in the net >vealth of the asscssec in resp::-r.l of the 
assessment years 1971-72 to 1978-79 and wealth aggregating 
Rs. 19,52,120 escaped assessment in respect of these assessment 
years with consequent short levy of weal th-tax by Rs. 34,760. 

The Ministry of Finance have accepted the objection (Octo­
ber 198 1) except for the jewellery held to be stridhan, on which 
their finding is still awaited. R eport on the re-asse5sment is also 
awa ited (D ecember 1981) . 

(vi) F rom the income-tax assessment records of a n indivi­
dua l assessed in a film circle it was seen that professional re­
ceipts amounting to Rs. 4.40,9 10 were due to him. H owever. 
in bis wealth- tax assessment in respect of the assessment year 
1975-76, these receipts were neither returned by the assessce 
nor were they included by the department in comp:iting his net 
wealth . The omission resulted in under-assessment of his 
wealth by Rs. 4.40,910 with consequent short levy of weal th­
tax by R s. 32,660. 

This assessment was required co be checked i11 1nternal 
A udit as per standing instructions of the Board , but it was not 
so checked. 

TI1e Ministry of F inance have accepted the- objection. 
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4.05 Certain types of wealth escaping_ assessment 

(a) Under the Wealth-tax Act where the assessee is a 
partner in a firm , the value of his interest in the furn deter­
mined in the prescribed manner, shall be included as belonging 
to that individual assessee, in computing his net wealth. 

(i) Certain lands and the buildings owned by a partnership 
ti.rm were valued by the departmental valuer in respect of the 
ass~ment years 1964-65 to 1977-78. As per his report dated 
25 January 1979, the value was assessed .at three times the 
value declared by the firm in the re.levant balance-sheets. Conse­
q uently, the value of the interest of each of the eight partners 
in the firm went up. However, in respect of the assessment 
years 1974-75 to 1979-80 assessments of two partners already 
done, were not revised . [n respect of the assessment years 
1971-72 to 1979-80, assessment of five partners was not also 
revised and iJJ respect of assessment year 1971-72, the assess­
ment of one partner was not also revised. Due to non-revision 
of the assessments, wealth was under-assessed by Rs. 87,02,548, 
leading to short levy of wealth-tax by Rs. 1,18,353 in the 
aggregate. 

The Ministry of Finance have accepted the objection 
(October I 981 ) ; report of rectification is awaited (December 
1981) . 

(ii ) A cinema hall owned by another partnership firm was 

, ...... 
J . 

valued. at Rs. 1,35,404 as on 31 December 1974, in its mcoruc.- J.. 
tax return. The hall was. however, valued at Rs. 15,28,600 
by the departmental Valuation Officer as per his report which 
was received by the assessing officer on 5 May 1978. Accordingly, 
the value of the interest of each of the five partners 
in the firm rose to a level whereby they were subject to wealth-
tax. Necessary returns for assessing the wealth of the partners • 
were not called for as required under the standing instructions _ J 
of the Board, though the assessees had not filed returns of ' 
wealth in respect of any of the assessment years from 1975-76 

' 
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onwards. In the result, aggregate wealth of Rs. 55,77,300 jn 

the hands of five partners escaped assessment in respect of the 
four assessment years from 197 5-7 6 to 197 8-79, with conse­
q uent non-levy of wealth-tax of Rs. 43,280. Though the report 
of the departmental Valuation Officer was received in May 1978, 
when statutory limitation period had not expired, the asses~ 

ments in respect of the assessment years 1971-72 to 1974-75 
were not reviewed by the assessing officer. 

The Ministry of Finance have accepted the c b1ect10n. 

(b) Under the Wealth-tax Act, 1957 where assets are held 
by a trustee on behalf of some other persons, wealth-tax shall 
be levied upon and recoverable from the trustee in the like man., 
ner and to the same extent as it would be leviable upon and 
recoverable from the person on whose behalf. or for whose benefit 
the assets are held. 

lo t.be case of a private family trust wherein the shares of 
the beneficiaries were determinate and known the tJ.ustees wen: 
duly taxed under the Income-tax Act, 1961, on behalf of the 
beneficiaries, on the income from the corpus of the trust in 
respect of the assessment years 1971-72 to 1976-77. How­
ever , no wealth-tax proceedings were initiated by the depart­
ment, even though, according to the ratio for allocat10n of the 
shares of income, five out of the eight beneficiaries of the said 
trust had taxable wealth in respect of the assessment years 
l971-72 to 1976-77 and another beneficiary bad taxable wealth 
in respect of the assessment years 1971-72 to 1973-74. Thus, 
weal th aggregating Rs. 78,56,596 escaped assessment result­
ing in non-levy/short levy of wealth-tax by Rs. 71 ,571 in respect 
of the srud six assessment years . 

The Ministry of Finance have accepted the objection 
( November 1981). Report on re-assessment and collection of 
additional demand is awaited. 
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(c) The net wealth of a Goanese communion o( husband 
and wife was assessed to tax in respect of assessment years 
1968-69 and 1969-70. The assessment was rectified in February 
1972, so as to tax only half of the total wealth in thc..-hand' 
of the husband, who fi led bis returns of wealth in respect of the 
assessment year 1970-71 and onwards separately. Notic~ under 
Sectic n 17 of th~ Wealth-tax Act w:is issued to the wife in 
May 1975 calli ng on her to fi le her wealth-tax returns in respect 
of the assessment years 1968-69 and 1969-70. The notice was 
not pursued and as a result the assessments in respect o( . the 
wife became barred by limitation on 31 March 1979 under 
Section 17( I )(a) c f the Weal th-tax Ar t. This fai lure resulted 
in a Joss of revenue of R s. 43,996. 

The par.a, was se·nt to the Ministry of Finance in September 
1981. the Ministry have in reply stated (January 1982 ) that there 
is still time to pursue the notice and make the asc;cssmcnt. Their 
further report on the a~ses~ment is awaited (February 1982). 

4.06 Incorrect valuation of ill/movable properties 

(a) The Wealth-tax Act, 1957 p rovides that subject to the 
rules made in this behal( tbe value of any property shall be 
estimated to be the price wh ich , in the opinion of the Weallh­
tax Officer. it would fetch if sold in th~ open market on th L' 

valuation date. The Board had also issued instructions layin·g 
down guidelines for .::ases of immovable p roperties which were 
required to be referred to the valuation officer of the department 
for valuation. 

( i) Six individuals jointly owning a house property situatcJ 
in a metropol itan city were assessed in respect of assessment 
years 1964-65 to 1974-75 on I and 2 March 1979 (the 
statutory limitation period for completion of the assessment was 
to expire on 31 March J 979). The value of the property 
was taken as that returned by the assessees. Earlier a refer­
ence had been made by the Wealth-tax Officer to the depart­
mental Valuation Officer on 31 D ecember 1977 for valuation 
of the pr~erty and the valuation report dated 3 March 1979 
was received by the assessing officer on 5 March 1979. The 

-
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departmental valuer had vaJucd the property at Rs. 33,53,670' 
in respect of the assessment years 1964-65 to 1966-67 as against 
the vaJuatioD of the assessees at Rs. 25,87,840. Similarly 
vaJuatioo by departmental valuer was at Rs. 36,79 ,592 .in res­
pect of assessment years 1967-68 to 1969-70 and at Rs. 40,30,639 
in respect of the assessment years 1970-71 to 1972-73 
and at Rs. 44.39.430 in respect of assessment years 
1973 .. 74 and 1974-75 as again '>l Rs. 26, 11 ,472, R <>. 20,63,120 
and R,. I 8,00,096 respecti vely as hy the assessees. The as~ess­
mcnl<> were not revised a per the departmental valuat.ions. Thi~ 
resulted in under assessment of weal th by Rs. J ,66,83,075 in the 
aggregate, with consequent short-levy of tax by R s. 4,87 ,172 in 
the aggregate which included non-levy of additio nal wealth-tax 
of Rs. 2,96,855. The omission was pointed out in audi: in 
February 1980. 

The Ministry of F inance have accepted the objection. 

(ii ) An assessee had 50 per cent share in certa in immo­
vable propert ies, which were sold for R s. 16,00,000 in February 
J 973 as per information available on record. l n respect of 
the assessment years 1970-71 to J 972-73 the value of the share 
of asses. ec was taken at Rs. 1, I 6 ,099. Rs. 1,25,979 and 
R s. 1,41, 104 respectively, as was returned by the assessce. The 
a.<>scssmcnls were completed accordingly on 26 March 1979, 
(a few days prior lo expiry o( statutory limitation ocriod on 31 
March 1979). Even adopting the share of the assessee to be 
R s. 7,00.000, Rs. 7.50,0DO and R<;. 8 .00.000 rrc;pectivcly 
in respect of assessment years 1970-71, 197 1-72 and 1972-73. 
there was short levy of wealth-tax and additional wealth-tax by 
Rs. 1.02.632 in respect of these three assessment years. 

The audit paragraph was sent to the Ministry of f-"inance m 
S-:pt ·m ln.' r 1 98 1 ~ t heir 1 cp l y :s :mail ed (December 198 1) . 

( iii) Coffee plantations included in the net wealt h of an 
asscssc(' were valued at R s. 4,000(Rs. 4,500 per acre in respect 
0f a'sr1:~mcn t ycai: 1976-77 which went up to Rs. 6,000/ Rs . 7.000 
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per acre in respect of assessment year 19 7 8-7 9. The prevalent 
market rates were Rs. 12,000 to Rs. 16,000 per acre for coffee 
estates in and around the area, where the assessec had his planta­
tions. Though in respect of 101 assessments action was initiated 
by the department to revalue the pl antations with reference to 
the market value, no such acLion was taken in this case with the 
result that there was short levy of wealth-tax by R s. 50,293 in 
respect of the assessment years 197 6-77 to 1978-79. 

The Ministry of Finance have intimated that the assessments in' 
question have been re-opened and they are awaiting decision on 
representation made to higher authorities. 

(iv) In the wealth-tax assessment of an individual assessee., 
in respect of the assessment year 1966-67 (assessment completed 
in March 1979) , the value of an urban house property was deter­
mined by the department to be the average of the two values 
arrived at by the 'Land and Building' method and by the 'yield ' 
method. The average worked out to Rs. 29,08,000 while value 
as per yield method worked out to Rs. 37,20,960. 

It had been judicially held in May 1967 that in the case ot 
buildings which are in possession of tenants, the appropriate 
method of valuation would be to capitalise the annual rent by 
a certain number of years purchase. 

In the above stated computation under yield method; deduction 
was allowed in respect of periods for which house was vacant. 
though the deduction was contrary to Board's instructions of 
August 1958 and July 1960. Also contrary to the instruction 
of the Board, deduction on account of 'repair and collection 
charges' were allowed in full although not~ing was spent on such 
account by the assessee . 

The mistakes led to under-assessment of wealth by 
Rs. 29,24,268 with consequential undercharge of wealth-tax by 
Rs. 1,85,072 iac111ding additional wealth-tax of R -;. l ,10,970 in 
respect of the assessment year 1966-67. 

--

-
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The case was required to be checked by the Internal Audit· 
under instructions of the Board ; however, it was not so checked. 

The paragraph was sent to the Ministry of Finance in 
September 1981 ; their reply is awaited (December 1981). 

(v) In respect of the assessment year 1974-75 (valuation 
date 31 March 1974 and assessment completed v n 21 March 
1979 prior to the expiry of the statutory time-limit on 31 March 
1979), two lands situated within the limits of the city corporation 
were valued at Rs. 1.51 lakhs and Rs. 1.61 lakhs respectively. 
However, in the income-tax assessment of thei same assessee in 
respect of the as.sessment year 1975-76 one of the lands was 
sh~wn as sold on 24 April 1974 for Rs. 5.09 lakbs at Rs. 7 
per sq. ft. (area sold 72,735 sq. ft.). The non-adoption of the 
value at or near Rs. 7 per sq. ft. for both the properties in tbe 
wca1th-tax assessments resulted in under-valuation of wealth by 
Rs. 7.57 lakhs in respect of the assessment year 1974-75 with 
a consequent short levy of tax by Rs. 47,373 (wealth-tax 
"".s. 15,733 and additional wealth-true Rs. 31,640). Further, in! 
respect of the unsold property, in respect of assessment year 
1975-76 also, there was short computation of wealth by Rs. 3.98 
lakhs resulting in short levy of tax by Rs. 13,839. 

The paragraph was sent to the Ministry of Finance m 
September 1981 ; reply of the Ministry is awai ted (December 
1981). 

( b) Under the prov1s1ons of the Wealth-tax Act, 1957 as 
amended by the Finance Act, 1969, agricultural land owned by 
an assessee was brought within the charge of wealth-tax with 
effect from the assessment year 1970-71. Upto the assessment 
year 1974-75, the value of agricultural land by itself or along 
with the value of an urban house was exempt upto a limit of one 
and one-half lakhs of rupees. 

( i) In the wealth-tax assessments of an assessce which were 
completed in February 1978, the Wealth-tax Officer accepted the 
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·value of Rs. 32,900 returned by the assessees on bis one-fourth 
share in an agricultural farm and therefore exempted this entire 
amo unt from tax in respect of assessment years 1971-72 to 
1974-75. lo lhe wealth-tax retum of the assessee in respect of 
the as-:~~sment year 1968-69. however, value of his investmenL 
in the agricul tural farm was shown as R s. 3,53,869. Therefore 
the value of Rs. 32.900 adopted by the department in the assess­
ment in respect ot the a~sessment years 1971-72 to 1974-75 led 
to under-assessment o( wealth by R s. 3,03,869 (reat value less 
exemption up to Rs. 50,000) in each of the four ass essme'llt years. 
caused hy failure to llSe infonnation available in the assessment 

. record-; for eru·lier assessment years. The consequent short levy 
of wealth-tax amounted to R s. 76,913. Under the standing 
executive instructions of the Board, this assessment was •:equired 
to be checked by In ternal Audi t. However, it was oot so checked . 

T he Ministry of Finance have accepted the objection. 

( ii) ln the wealth-tax assessments of two assessee~ in respect 
of the as~cssment years 1970-71 to 1972-73 the value of asscssecs' 
share<; in agricultura l land , amount ing to Rs. 3,53,869 each, were 
shown incorrcclly in the wealth-tax returns fi led by them during 
the year 1970 10 1973. Either the shares were not shown or 
were shcw..-n at a v:-ilue which was below the exemption limit. The 
valuation", ;is per returns, were accepted by the Wealth-lax Officer 
and nL' wealth assessed accordingly in l 977 and 1978. [nfor­
mation was available in the records for the assessment year 
1968-69 (when agricultural land was not subject to weal UH ax) 
to the effect that the Lwo assessees had invested Rs. 3,53,869 each 
in the t'lf!ricu ltural land . Failure to make use of this infonnat ion 
led to <.\<;capement of weafth leading to sho rt levy of wca lth­
t:ix by Rs. 7 5. 10 I in the aggregate. 

T h011!!h both the cases were requi red to be checked by Tnternal 
Audit <ita ff. only one of these cases was checked in lnte rnar Audit ; 
however. the mistake was not detected. 

The paragraph was sent 10 the Mfoistry of Finance in J une 
1981 , they have accepted the objection in one case and their reply 
in r c <;j'('Ct of the other case is awaited ~Dccemh:r 198 I). 

' -
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(c) As per executive inst ructions issu.:d by the Central Board 
of Direct Taxes in J unc 1970 where the value of a propert~ in 
respect of any assessment year is shown at a figure which is morei 
-than that declared in an earlier year by more than 25 per cent, 
the ~~cssments in respect of the earlier years hould be re-opened 
for rcvaJuation even if the higher valuation in th : subsequent 
years was attributable to the adoption of a different bas is for 
vaJm1!fon . 

(i) !n the we-a lth-tax asscs::. mcnt of a Hindu undivided famiLy 
in rcsrx;ct of the assessment year 1973-74 ( aso;cssment clone in· 
March 1977 ) , onc-fiftl1 share of the asses!'ct' in an irrm1ovable 
propert~ (share valued at Rs. 18,95.000 by 1he depa rtmental 
Valuation Officer) had heen valued at only Rs. 4.30.000. It was 
pointed o ut (March 1978) in aud it th at the earlier assessments 
were required to be rc--ope·ned for revalua tion, ~ts the d ifference in 
valuation exceeded 25 per cent uf the value adopted in e<i rlier 
years T hereafter the department accordingly re-orcnoo the 
ear] ie1 a~sessments in respect of the assessment year-; 1970-7 1 to 
1972-73 in March 1979 and the departmental Valuation Officer 
dete rmined the market value of tl1c asscssee's share in the property 
at Rs 8,95.000 as on 31 March 1970 a nd 31 March J 971' 
and at Rs. 12.72,000 as on 3 1 M arch 1972. The department 
aJso revised the assessments in respect of the assessment years 
1970-71 to 1972-73 ( in Ma1:ch 1980) a nd raised addit ional 
demand of Rs. 99.399 (including additional wcalth -rnx on urban 
assets ). 

The case was required to be checked by the l ntcrnal Audit 
under the standing insU1.1ctions·of the B0ard ; however. it was not 
~o clicck ed . 

The M inistry of Finance have accepted tJ1c objec!ion. 

(ii) An assessee was having one-h alf shaJ·c in a plot of land 
( in a metropolitan town) the value of which w=ts returned by the 
asscsscc at Rs . 15.00,000 in ,rcspeq of the assessment . year 
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1972-73. Tbis plot was valued by the departmental Valuation 
Officer on the valuation dates relevant to the assessment years 
1968-69 and 1969-70 at Rs. 22,50,000 and rek'Vant to assessment 
·years 1970-71 and 1971-72 at Rs. 24,62,000. While the assess­
ments in respect of the assessment years 1968-69 to 1971-72 were 
re-opened by the Wealth-'tax Officer to adopt the values reported 
by the departmental Valuation Officer, the value of R s. 24,62,000 
as on 31 March 1971 was· not similarly adopted by the Wealth­
tax Officer in respect of the assessment year 1972-73 and instead 
the value as returned at R s. 15,00,000 was incorrectly adopted. 
This mistake led to under-assessment of the assessee's share in 
the property by Rs. 4,91,000 leading to a short levy of wealth-ta:x: 
by Rs. 58.281 , including additional w.::alth-tax of Rs. 39,567 in 
respect of the assessment year 1972-73. Similar mistakes in the 
case of the owner of the other share of the property was also 
pointed out by Audit. 

The paragraph was sent to the Ministry of F inance in July 
1981; their reply is awaited (December 1981) . 

4.07 Incorrect valuation of unquoted shares 

Under the provisions of the Wealth-tax Act, 1957, the value 
of unquoted equity :;hares of a company is to be determined on 
the basis of the net value of the assets of the business as a whole 
having regard to its balance-sheet. For valuation of unquoted 
equity shares of investment companies, . the Central Board of 
Direct Taxes prescribed in their circular dated 31 October 1967 
that the value should be the average of (i) break-up value of 
these shares based on :he book value of assets and liabilities of 
the company disclosed in the balance sheet and (ii) the capitalised 
value on the yield as a percentage of the maintainable profits of 
the company.· This average value was to be taken ::is the fa ir 
market value of the sh,, res. This method would fai l to disclose 
the fa.ir market value of investments he1d by a comJJany ~vhcrc 
the market value far exceeds· the book value. 

- .. _ 
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(i) Eight assessees belonging to a. family group held shares 
in two private investment companies controlled by the family and 
the shares of these companies were not quoted on the stock 
exchange. 

The paid-up capital of the first investment company was 
Rs. 26 Jakhs (26,000 shares of Rs. 100 each) but tb,e market 
value of the net assets of the company on the valuation date 
relevant to asse-ssment year 1974-75 was Rs. 2.60 crores. In 
the wealth-tax assessments of the aforesaid eight assessees, in 
respect of the assessment year 1974-75, the market value of the 
shares was estimated only at Rs. 210 per share (as per Board's 
instruction dated 31 o~tober 1967) while on the basis of the 
market value of the investments held, it would work out to 
Rs. 1,002.26 per share. There was similar incorrect valuation in 
respect of assessment years 1969-70 to 1977-78 also. There was 
under-assessmen~ of wealth by Rs. 198 lakbs in the aggregate and 
short levy of tax by Rs. 9.20 Iakhs in the aggregate, in respect 
of the assessment years 1969-70 to 1977-78 in the assessments 
of five of the assessees. 

The paid-up share capital of the second private company was 
Rs . 5 lakhs made up of 5,000 shares of Rs. 100 each. It bad 
made investments in .>bares quoted on the stock exchange apart 
from investing in 1,611 &bares of the first investmeP.t company. 
The difference between the book value and market value of the 
investments as on the valuation date relevant to assessment year 
1974-75 was Rs. 1.25 crores and consequently the market value 
of each share of the second private company in respect of lhe 
assessment year 1974-75 was Rs. 2,880 as against the value of 
Rs. 450.90 ado!11ed in the wealth-tax assessmenls. There was 
similar incorrect valuation in respect of other assessment years 
also. Consequently three assessees were under-assessed on 4,997 
share.<; of the second company in respect of the assessment years 
1969-70 to 1972-73 and on 4267 shares in respect of the assess­
ment year 1974-75. Thjg resulted in under-assessment of wealth 
by Rs. 406.58 lakhs in the aggregate and short levy of tax by 
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Rs. 21.63 Jakhs in the aggregate in respect of the assessment years 
1969-70 to 1974-75. 

Th..: paragraph was !>ent to the Ministry of Finance in August 
1981 who have in reply stated (J anuary 1982) that a mendmem 
of tll0 Board 's instructions is under considera tion. 

(ii) While computing the net wealth in the case of four Hindu 
undJv1ded fa milies in respect of the assessment years 1972-73 to 
J 974-75 (assessment completed in November 1977 and 
February I 978) the Wealth-tax Officer va lued the unquoted 
cquil) &hares held by the asse'Ssee in two private limited com­
pani~ on the basis of the valuation r<'ports of a registered 
valuer. Tile registered valuer had valued the shares of the first 
compan: at Rs. 2.668. Rs. 2,902 and Rs. 1,800 per 1'hare in 
respect of the assessment years 1972-73, 1973-74 and 1974-75 
respectively and of the second company at Rs. 1373 and Rs. 1404 
in respect of the a. sessment years 1972-73 and 1973-74. T he 
valuation of the shares of the companies had. however, been 
referred to the dermrtmental Valuation Officer in connection with 
computation of capital gain on transfer of the shares of these 
companies ( under tbe Income-tax Act, 1961 ) a nd he had deter­
mmc<l the market value of the shares of the first company at 
Rs. 7.400 and of the second company at Rs. 3.650, as on 
3 1 December 1973. This fact was known to the department 
before the wealth-ta.'< assessments were finalised : however the 
valuation of th · shares for wealth-tax purposes was not referred 
to the depanmental valuer nor the higher valuation made by him 
in a related context made use of. Omission to do so resulted in 
under-assessment of wealth totalJing Rs. 63.33 lakhs based on 
the value of the shares al Rs. 7400 and R s. 3650 with consequent 
sbon levy of wealth-tax by Rs. 3.59,360 in the aggregate in 
re pcct of the three assessment years. 

The paragraph was sent to the Minist r}' of Finance in August 
1981: their reply is awajted (December, '198 1) . 

( jjj) On ,the valua tion date relevant to assessment year 
1974-75 viz. 3 1 March l 974, tlu ec assesscc Hindu undivided 
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families of a family group held shares of a private lunite<l 
investment company which was not quoted in the market. lo 
the wealth-tax return in respect of the assessment year 1974-75, 
the assessees had valued these shares at Rs. 59 per share as 
determined by a registered valuer. The registered valuer trcat..:J 
the company as an investment company and arrived at the market 
value of Rs. 59 per share as the average of the valu<;! under 
break-up value method (Rs. 117) and that under the yield 
method (nil) . While assessing the net wea lth of the ru;sessee 
families, the Wealth-tax Officer, on the same basis, determined 
the value under break-up value method at Rs. 129.32 (after 
disallowing certain tax liabilities taken into. account ·by the 
registered valuer as they were not provided for in the accounts 
of the company) and under the yield method at 'N il', giving an 
average of Rs. 65 per share. 

The investment company, whose shares were held by the 
three Hindu undivided families, wa!'. incorporated t'n 6 
March 1973 with nominal (issued and paid-up) share capital of 
Rs. 200. It amalgamated itself. with two private limited 
companies of the family group with cftcct ftom I January 
1974. The shares of the first private limited company accounted 
for mote than 95 per cent of the assets of the new amalgamated 
company and that company's shares had been valued by the 
departmental Valuation Officer at Rs. 7,400 (as on 31 December 
1973) as against a face value of Rs. 1,000 (and a value of 
Rs. 1,800 determined by the registered valuer) . It had been a 
manufacturing company upto 30 June 1973 whereafter it was 
an investment company and it showed Joss of over rupees 
ten crores on sale of shares effected from one group of subsidiaries 
of the company to another group of subsidiaries and its net worth 
was reduced. This factor bad weighed with the Valuation Officer. 
However, under the yield method, the company not having 
derived any income during tbe period it was an investment 
company, its share was valued at 'nil'. 

As against the market value of the shares assessed at Rs. 65 
per share as on 31 M arch 1974 the · share of the first 
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amalgamating company would work out to around Rs. 343 per 
share and accordingly on the value of 11,768 shares included i 1 ... 

the wealth of the three assessees, in respect of the assessmcn: year ~ 
19"4-75, wealth was under-assessed by Rs. 32,65,944 (approx.) 
with consequent short levy of tax of Rs. 1,91,760. Further in 
respect of the assessment year 1975-76, in the case of one of th~ 
three as,essees, the wealth was under-assessed by Rs. 20,17 ,224 
(again taking the market value of shares as R s. 343 per sban. 
approx.) with consequent short levy of tax by Rs. 1,39,181 in 
regard to the 7,128 shares held by it. 

Thc.paragraoh was sent to the Ministry of Finance in August 
1981 ; their reply is aw1ited (December 1981). 

1 iv) In the wealth-tax a~scssmcnts of three discretioI'm:) 
trustc;, the value of unquoted equity shares in a privat'! limited 
company was taken at Rs. 2,90Z per share in respect of 
assessment year 1973-74. In the case of one of these trusts. 
the value of the shares in another newly incorporated investment 
co.,...,..,:rny was taken at Rs. 56 per share in respect of the 
assessment year 1974-75. The value of shares in yet another 
private Limited company was taken at Rs. 1,162 per share (in 
respect of assessment year 1973-74) while valuing the 40 shan.'s 
held· by another individual assessee though 180 shares in the 
same company held by one of the trusts of which the individual 
was the sole beneficiary were valued at Rs. 2,211 per share. 
The valuation of all these shares had been referred to the 
departmental Valuation Officer who bad valued the shares of the 
three companies at Rs. 7,40G per share (a~ 011 30 June 1973 
as ~~inst Rs. 2,902), Rs. 200 per share (as on 31 March 
1'>75 :.:s :rnainst Rs. 56) and Rs. 3 650 per share (as on 31 
March 1973 as against Rs. 1,162/2,211) respectiv:'!ly. However. 
th vahations done b·• the dcuar'.111cntnl Valuati0n Officer were 
not adop'cd in the wealth-tax as~c<smcnts and this re<:uted in 
unckr-asscso;ment of wealth totalling Rs. 56.89 lakhs and 
consequent short levy of wealth-tax on the three trusts and the 
one beneficiary, by Rs. 3,06.682 in the aggregate in respect o: 
thl- three assessment years 1973-74 to 1975-76. 

-
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The paragraph was sent to the Ministry of Finance in 
September 1981 which has in reply stated (January F lS2) that the 
instructions c f 1967 :ire going to be replaced by new rules. 

4.08 lncorrect valuation of gold and jewellery 

Under the Wealth-tax Act, 1957, the value of any property 
(which includes gold, jeweµery etc.) is to be estimated to be the 
price which, in the opinion of the Wealth-tax Officer, it would 
fetch if sold in the open market on the valuation date . 

(i) A handout detailing the market rates of diamonds, precious 
stones, gold and silver jewellery on different dates uvro :n 
March 1975, circulated by the Technical Committee of. the Gem 
and Jewellery Export Promotion Council Bombay (which was, 
in turn, circulated by the Central Board of Direct Taxes in May 
1976) gave out the market rates of standard gold and silver as 
on 26 October 1973, (the va1uation date relevant to the 
assessment year 1974-75) as Rs. 356 per 10 grams and Rs. 771 
per kg. respectively. In the wealth-tax assessments of an 
assessee, in respect of the assessment year 1974-75, which was 
completed on 26 March 1979, the values of 4?..,-l24 grams 
of piimary gold and 52.5 kg. of silver, held by him on 26 
October 1973 (the 1 elevant valuation date) were taken by 
the department as· Rs. 11 ,03,024 and Rs. 38,325 respectively 
instead of the correct values of Rs. 15,10,294 and Rs. 40,477 
as per the market rates circulated. This resulted in under­
assessment of wealth by Rs. 4,09,422 and consequent short-levy 
of wealth-tax by Rs. 12,874 in the aggregate in respect of the 
assessment year 1974-75. 

The case was seen in Internal Audit, but the mistake was not 
detected. 

The Ministry of Finance have ac_cepted the objection. 

(ii) The net wealth of an assessee j~ respect of the assessment 
years 1973-74, 1974-75 and 1975-76 (assessments done in 
March 1979 and November 1979) included gold jewellery which 
was valued by the department at Rs. 3,14,000, Rs. 3,60,000 and 
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Rs. 3,80,000 respectively. On the basis of a valuation <lone 
by a registered valuer in January 1972 and enhancing it as per 

. data published by the Techni.cal Committee of Gem anti Jewellery 
Export Promotion Council, Bombay (circulated by the Board 
in May 197 6) the market value of gold jewellery worked out 
to Rs. 4,32,390, Rs. 7,82,626 and Rs. 8,35.062 in respect of the 
three assessment years respectively. The under-valuation of 
jewellery included in the net wealth resulted in short !cvy of 
wealth-true by Rs. 23,428 in the aggregate. 

The Ministry of Finance have accepted the objection. 

(iii) An assessee had, as far back as 1958, fi led details of 
her jewellery valued at Rs. 1,17,120. The departmental records 
showed that the jewellery · had bc.::n owned by her all 
along (except for 96 grams of gold i.e. 12 sovereigns donated in 
the previous years relevant to the assessment years 1963-64 and 
1967-68). The value of the jewellery was revised t0 
0 " • 26,120 by the department in respect of the assessment 
• 1964-65 (assessment completed in November 1974) . 
However, a lower value of Rs. 86,120 returned in respect of the 
assessment years 1965-66 and 1966-67 and a still lower value 
of Rs. 85,950 in respect of the assessrnnt year 1967-68 were 
accepted, notwithstanding the upward revision in value made by 
the department in respect of the assessment year 1964-65. The 
assessments for the subsequent years from 1968-69 to 1973-74 
were also made on the value of Rs. 85,950 adopted in respect 
of. the assessment year t 967-68. In tbe wealth-tax asscc;smentc;; 
for the assessment years · l974-75 to 1977-78 (assessments 
completed in October 1974, November L975, January 1977 and 
October 1977 respectively) the department valued the icwcllcry 
at Rs. 94,950 a'f.ter adding Rs. 9,000 to the value of Rs. 85.950 
returned by the assessee. 

A ccording to the prices circulated by the Central Board of 
Direct Taxes in May 1976. there was a five-fold increase in the 
price of gold between 1956 and 1976 and a three-fold increa.c;c 
in the price of precious stones. However, the jewellery of the 
assessee was not re-valued upward. 

I I 
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In August 1974, the Internal Audjt had pointed out the 
need to call for details and to recompute the value of the 
jewellery in respect of the assessment year 1973-74 and earlier 
years. However, no such action was taken by the department. 

On a conservative estimate, the under valuation or iewcllery 
and consequent under-assessment of wealth led to a short levy 
of wealth-tax by Rs. 1,02,000 (approx. ) in respect of the 
assessment years 1974-75 to 1977-78. 

Though the Ministry of Finance have acknowledged the 
objection (November 1981) they have not accepted it pending 
re-valuation of the actual items of jewellery as ascertained to 
have been with the assessee all along; however, necessary action 
has been initiated subsequent to the receipt of the audit 
objection. 

(iv) The net wealth of three individuals (belonging to the 
same family) which was assessed in February and March 1979 
(shortly before the expiry of the statutory limitation peri~d 

ending on 31 March 1979) included silver utensils weighing 
2,411 kgs., 1,568 kgs. and 1,529 kgs. in respect of the 
assessment years 1972-73 to 1974-75 respectively. ·They were 
valued by the department at Rs. 500, R s. 550 and .s. 750 
per kg. against the market rates of Rs. 534.50, Rs. 619 and 
Rs. 1,260, on the respective valuation dates. This resulted in 
a total under-assessment of wealth by R s. 9.26 lakbs and 
consequent short levy of tax by R s. 68,630. 

The audit paragraph was sent to the Ministry o[ Finance 
in August 1981 ; their reply is awaited (D~cember 1981). 

4.09 Incorrect computation of net wealth 

( i) As per the rules framed under the Wea lth-tax Act, 
1957, any amount of loss shown in the balance-sheet as a debit 
balance, having been carried · over from the profit and. toss 
account, is not to be included as an asset in determining the 
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net value of the assets of a business for the purpose of computing 
wealth-trot. 

In the wealth-tax assessment of a Hindu undivided family 
in respect of the assessment year 1972-73 (assessment completed 
on 20 March 1979, a few days before the expiry of the 
statutory time-limit expiring on 31 March 1979) , the net 
value of the assets o; the business of the assessee was computed 
correctly without taking into account the loss (reflected from 

"-the profit and loss account) of Rs. 9,09.475. shown in the 
relevant balance-sheet. But the amount was wrongly taken as 
a negative asset and deducted from the aggregate value of other 
assets . Further, liabilities of Rs. 48,31, 789 (instead of 
Rs. 43,31,789) , reflected in the balance-sheet and also claimed 
by the assessee, were deducted incorrectly from the value of 
the as~ets of the business, resulting in under-assessment of wealth 
by Rs. 14,09,475, with consequent undercharge of tax by 
Re;. 1,04,462. 

The Ministry of Finance have accepted the objection 
(November 1981) . 

(ii) Jn the wealth-tax assessment of a Hindu undivided 
family, completed. in March 1980 in respect of the ·assessment 
year 1975-76, the net wealth computed by the. department 
included the value of immovable property at Rs . . 34 ,65,292 and 
that of jewellery at Rs. 15,000. These assets have been valued 
at Rs. 39,85,600 and Rs. 25,000 respectively in respect of the 
earlier assessment years. There was, thus, under-assessment of 
wealth by Rs. 5,30,308 with consequent undercharg.! of tax by 
Rs. 23,130. The department also omitted to levy additional 
weaJtb-tax on the aforesaid immovable property. These 
mistakes led to undercharge· of tax aggregating Rs. 2,57,122, 
including additional wealth-tax of Rs. 2,33,992. 

The case was required to be checked in Internal Audit under 
tbe standing instructions of th~ Board ; it was not so checked. 
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The Ministry of Finance have accepted the objection. 

(iii) An assessee owned two immovable properties which 
were valued at Rs. 11,10,350 and at Rs. 1,25,000 in respect 
of the assessment years 1971-72 to 1974-75 and at Rs. ·11,10,350 
and Rs. 1,27,500 in respect of the assessment year 1975-76. 
The assessee bad claimed exemption in respect of the second 
property and its value was not included in the value of assets 
returned by him. However, in respect of the assessment years 
l 971-72 to 1975-96 a further deduction was allowed by the 
department in respect of the second property withtmt including 
its value in the net wealth of the assessee. This incorrect 
deduction resulted in short levy of wealth-tax and additional 
wealth-tax aggregating Rs. 41,085 in respect of the five 
assessment years. 

The case was seen in Internal Audit, but the mistake was 
not pointed out. 

The audit paragraph was sent to the Ministry of F inance in 
September 1981; their reply is awaited. 

4.10 Short levy or non-levy of addition'![ wealtlz-,tax 

Under the Wealth-tax Act, 1957, before its amendment by 
the Finance Act, 1976, where the net wealth of an individual 
or a Hindu undivided family included buildings or lands (other 
than business premises used throughout the previous years for 
the purpose of his or its business or profession) situated in an 
urban area, or any rights therein, additional wealth-tax '!Vas . 
lcviablc on the value of such urban assets, in excess of the 
prescribed limit. 

(i) In respect of the assessment yC'ars 1971-72 to 1974-75 
the net wealth of a Hindu undivided family was assessed on 
14 March 1979, a few days prior to the expiry of the statutory 
time limit on 31 March 1979, at Rs. 18,55,600, Rs. 19,21,300, 
Rs. 21 ,36,600 and Rs. 24,98,200 respectively. On the urban 

1 

• I 

1 

• 



192 

immovable properties included in the assessed wealth , addi LionaJ 
wealth-tax was leviable. T he department, however, did not levy 
the same. The omission resulted in non-levy of additional 
wealth-tax aggregating R s. 4,08 ,777 in respect qf the four 
assessment years. 

Further, no penalty was levied for non-payment ur i-hort 
payment of tax, based on self-assessment, in respe<:L of the 
assessment years 1971-72, 1973-74 and 1974-75. The case was 
required to be, checked in Internal Audit, but ii was nm checked. 

The Ministry of Finance have accepted the objection 
( August 1981) . The report on reassessment, raising of 
additional demands and collection, is awaited (December l 981). 

(ii) The assessments of a Hindu undivided family in respect 
of the two assessment years 1973-7 4 ~nd 197 4-7 5 was completed 
on 27 March 1979 (four days prior to the expiry of the 
statutory limitation period on 31 Ma rch 1979). Urban 
immovable properties of the assessee, on which additional wcaltll­
tax was leviable in respect of the assessment years 1973-74 and 
1974-75 were valued at R s. 33,93 , I 00 and R s. 35,35,800 
respectively. Additiona l wealth-tax of R s. 3,95,023 Jcviable in 
respect of these two assessment years was not levied. 

The case was required to be checked in l nternal Audit, under 
the standing instructions of the Board ; however . it was not so 
checked. 

The Ministry of Finance have accepted the objection 
(September 1981 ). The assessments, having been set a<;ide in 
appeal, report on reassessment. raising of demand a nd collection, 
is awaited. 

(iii) The net wealth of a trust assessed nt Rs. 19.66,895, 
Rs. 19,67,877, R s. 19,41 ,052, R s. 18,61.173. Rs. 17.90,086. 
Rs. 17,65,241, R s. 14,55,393 and R s. 13,39,390 in n;sp::ct o f 
the assessment years 1967-68 to 1974-75 respectively, should 
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have included urban immovable property valued at Rs. 20.06,000. 
Additional wealth-tax was leviable o n this u.rban propen y. But 
in the assessments done in r espect of a ll these assessment years 
(completed by the Wealth-tax Officer on 15 March 1979. 
just before cxpi1y of the statuto ry Limi tat ion period on 3 1 March 
J 979) additional wealth-tax was not levied. It was stated that 
possession of the building had been given to ao intending 
purchaser. Since, however, sale deed transferring ownersh ip had 
not bcco executed there was n o transfer of property and the tax 
was leviab le. Additional we alth- tax not levied amounted to 
Rs. 3,52,616. 

The Ministry of Finance have not accepted the objection 
on th,- ground that the p roperty was in the process of 
conveyancing and the asset held by the assessee was onJy a debt 
<luc ( v:z balance of purchase money). They have relied on 
Section :"3A of the Transfer of Property Act. It has, however, 
been judicially held that that section contains only a rule of 
cstoppcl and does not create any r eal right , nor does it confer 
:my title on tbe transferee, atid that the legal title in the property 
remains with the transferor. 

( iv) T he net wealth o f a H indu undivided fam ily assessed 
n11 24 March 1979 a few days prior 10 expiry o f the statutory 
limitation period on 31 March 1979 in r espect o f the 
assessment years 1971-72 to 1974-75. included urban buildings 
and land which were valued by the departmental vaJuer at 
Rs. 21,71,300. Rs. 2 1.1 6.300, Rs. 20,81,300 and Rs. 23,22,450 
respectively. None oE the properties was used by the assessee 
for its own business or profession . However , additional wealth­
t:.1 x of h. <.. 4,07.3q8 . w~;ich was le' i1ble, was not h:\'if'd 1·;; these 
urban properties in respect of the four ass~ssment years. 

11ie case was required ro be checked in Internal Audit under 
the stand ing instructions of the Board ; however, it was not 
checked. 
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The M inistry of Finance have accepted the objection 
(November l 981) . 

(v) In the wealth-tax assessments of an individual assessec 
in resp'ect of the assessment years 1969-70 to 1975-76 bis net 
wealth valuing Rs. 14,99,734, Rs. 15,32,000, Rs. 16,31,996, 
Rs. 15,59,237, Rs. 14,37,305, Rs. 14,63,505 and Rs. 14,69,804 
respectively included inter alia urban immovable assets va?uing 
Rs. 11,73,0_00, Rs. 13,36,000, Rs. 13,36,000, Rs. 12,36,000, 
Rs. 12,36,000, 12,36,000 and Rs. 12,36,000 respectively, on 
which additional wealth-tax was leviable. But the department 
omitted to levy such tax ( the assessment in respect of assessment 
year 1969-70 was done on 14 Marc11 1979 and tpose in respect 
of the assessment years 1970-71 to 1975-76 were done on 
13 March 1980 and 14 March 1980, the returns having been 
filed on 21 July 1979). The mistake led to a total short levy of 
wealth-tax by Rs. 2,17,873 in respect of the seven assessment 
years. 

The case was required to be checked in Internal Audit undcc 
th~ 't.oard's standing instructions ; however, it was not checked . 

The Ministry of Finance have accepted the objection. 

(vi) Although the value of urban assets included in the net 
wealth of a Hindu undivided family, computed for the assessment 
years 1971-72 to 1974-75, exceeded the exemption limit in respect 
thereof ( the values being Rs. 12,90,000 in the assessment year 
1971-72 and Rs. 14, 10,000 in the assessment years 1972-73 to 
1974-75), additional wealth-tax was not levied by the department. 
This omission in the assessments completed on 26 March 1979 
(5 days before expiry of the statutory time limit on 3 l March 
1979) resulted in non-levy of total additional wealth-tax of 
Rs. 2,06,400 in respect of the fou r assessment years 1971-72 
to 1974-75. 

The case \.vas checked in Internal Audit ; however the mistakes 
were not pointed out. ' 
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Th_c Ministry of Finance have accepted Lhe objection. 

' f 

(vii) The weal th-tax assessments of an asscssee individual 
in respect of the assessment years 1971-72 to 1974-75 were 
finalised on 26 March 1979 and 30 M arch 1979 (statutory 
limit expired on 31 March 1979). Additional wealth-true on 
urban assets was not levied though the value of urban assets 
owned by the assess~e on the relevant valuation dates exceeded 
the prescribed monetary limit. This resnlted in non-levy of 
adclitional wealth-tax aggregating Rs. 1,50,029. 

The case was checked by the Internal Audit Party ; however 
the mistake was not pointed out by them. 

The Ministry of Finance have accepted the objection. 

(viii) In the case of two individuals and one Hindu undivided 
family, the value of urban immovable properties inc 1Uded in thc:r 
net vr d.Sscssed in respect of various assessment years between 
ye- ,,,65-66 and 1974-75 , exceeded the prescribed exemption 
l im..L ,( however additional wealth-tax was not levied by the 
department. The omission resulted in non-levy of additional 
wealth-tax aggregating Rs. 2,63,0CO. The '.lssessmcnts were 
completed on 19 and 21 March 1979. a few days before the 
expiry of the statutory 1jme l~t on 31 March 1979. 

The assessments were required to be checked m fnternal 
Auctit; however, they were not so checked. 

The Ministry of Finance have aacepted the objection. 

(ix) Jn 5 1 other cases in 30 Commissioner's charges 
additional wealth-tax of Rs. 21 ,23 ,391 was s imilarly omitted to 
be le~ied for various assessment years between 1965-66 and 
l 976-7'7. The tax not levied in each of these caset; was above 
Rs. 20,000. 
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4.1 1 focorrec1 exe111p1io11s a11d other dcd11ctio11s 

(a) Under the provisions of the Wealth-tax Act, 1957, the 
value of one house o r pan of a house belonging to an assessec 
is cxt:mpt uplo a limit o f R s. 1 lakh. H owever, the exemption in 
rc.o;pecl nf agricu ltural land and a house or part of a house together 
were 110: to exceed one hundred and fifty thousa nd rupees in 
respcc• of the a scssment years 1970-7 1 to 1974-75. From the 
aso;cssMt.nt year 197.'i-76 onwards, the exemption in respect of 
agri~ul111ral la nd. was linked up with the exemptions in respect 
of ~pccificd fina ncial a~~ets and the total! exemption in respect 
of these linked assets was not to exceed one hundred and fifty 
Lhousantl rupees. 

(i) f n the assess me ms for the assessment yea rs 197 1-72 to 
1974-75. an as>cssee was allowed exemption in respect of agricul­
tural Janu and house in excess of the permissible limit of one 
hundred and fifty thousand rupees. In the assessment year 
1975--76, the same essessce was allowed exemption in respect cf 
agricultuml land and sp'ecificd fin ancial assets in excess of one 
hunclnxl mcl fifly thousand rupees. These assessments were 
completed on 19 M arch 1979. i.e. just before the expiry of 
the statutory limitation period on 31 Mar~h 1979. As a result 
of these ex.cessive cx.:mpt ions urban immovable nsset~ were 
under-;:i~l-cssed hy Rs. 4.46,500 in respect of the five assessment 
years rcsulling in sho rt levy of wealth-tax of Rs. 27,417. 

T he assessments for the assessment years 1973-74 to 1975-76 
were m1uired to be checked in internal audi t, but these were not 
so checked . 

While accepting these mistakes, the Ministry of Finance have 
stated that the assessmen L<; are being rect ified (D ecember . 1981). 

(ii) In the wealth-tax assessments oE two assessces, in respect 
of the a~~cssment yc-a rs 1971-72 to 1974-75. a deduction of 
Rs. 1.00,000 was allowed tu each towards bis house· p roperty. 
While revising the assessments in March 1978, on some o ther 

( 
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ground , a sum o[ Rs. 1,50,000 was al o a llowed as further 
deduction for agricu ltural properly instead of limi ting the total 
cxcmpl ion Lo Rs. 1,50,000. T his m istake resulted in excess 
a Uowance of decl uciion hy Rs . J ,00,000 in each of the four 
assessment years. resulting in sho rt levy of wealth-tax by 
Rs. 42.898 in the aggregate. 

T he case was seen in interna l aud it. bllt the mi~takc was no1 

noticed . 

The Ministry of l'inance have accepted the objectio n 
( November 1981 ) : report orr collection of addition:ll d emand is 
awaited. 

(jii) ln the wealf h-tax assessmen•s of an asscssce for the 
asses rncnt years "I 971-72 rind 1972-73, comple tixl on 3 1 March 
1979 whic h was the last da te of the limitat ion pe riod . e-xcmption 
of one hundred and fi fty thousand rupees was a!'lowcd twice. 
once because the asscssec had claimed it in h_is retu rn cif wea lt h 
having declared only the taxable wealth ,1ftcr t akin~ er clit for 
the CXt'mption. a nd aga in beea U!>C' the Wealt.h-tax omccr p roceeded 
from the figure of the ·net investment ret urned by the asscsscc 
and a llowed further exemption- of 0ne hu ndred fift y thousa nd 
rupee.<;. The d ouble allowance of the same exem ption resulted 
in under-assessment or wealth by Rs. I .50 lakh in each of the 
a<>scc; ·ment years and consequent sho rt lt:vy of wc::ilth-ta:x by 
Rs. 18.610 in the aggregate. 

TI1c case was sttn in internal audit but the mistake was not 
noticed . 

The Ministry of Finance have accepted :he objection. 

(h) Under th;.: provisions o f Wealth-tax Ar·t, 1057. inscrrcd 
with effect from l April I 977. in respect of an assesscc. being 
a person of Indian orig in, who was orcli llaril:y residing in a fore ig n 
country a nd who, on leaving such country re turnC<.I to India with 
the int ention of permanent ly res iding 111 Tnclia. mo ney and as~cts 

S/3S C & AG / 8 1- 14 . 
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brought by h.im into India and assets acquired by him out of such 
moneys are exempt from wealth-tax for a period of seven succes­
sive assessment years commencing with the assessment year next 
following the date on which such person returned to India. It 
was clarified by the Board that since the relevant clause ca·me into 
operation only with effect from 1st April 1977, the exemption 
would not be applicable to a person who returned to India Lefore 
1 April 1976. 

lt was noticed in audit (October 1980), that the above exemp­
tion was allowed to :m assessee, who retumed to India on 6 May 
1974 in respect of the assessment years 1977-78 and 1978-79. 
The incorrect exemption resulted in escapement of wealth of 
Rs. 8,40,847 and Rs. 8,50,371 and consequent noo-levy of wealth­
tax: of Rs. 10,370 and Rs. 10,556 in respect of the two asscssme'flt 
years respectively. 

T he mistake was pointed out to the department in January 
1981, subsequently it was noticed that the mistake had occurred 
in respect of the assessment y~ars 1979-80 and 1980-81 also. 

The Ministry of Finance have accepted the audit objection. 

(c) In the computation ' of net wealth, the Wealth-tax Act, 
1957 does no t permit deduction of tax liabilities which may have 
been outstanding for more than twelve months, as on the valuation 
date. 

In the case of an assessee who submitted his returns in respect 
of the assessment years 1971-72 and 1972-73 in JuJy 1971 and 
July 1972, net wealth was assessed by the department on 28 
March 1978, allowing deduction in respect of assessment year 
1972-73 on account of income tax: liabilities of Rs. 2,84,024 
which had been outstanding for more than twelve months on the 
valuation dates. However, the Wealth-tax Officer a llowed deduc-­
tion for income-tax liabilities of ~s. 2,81 ,186 for each of the 
assessment years 1971-72 and 1972-73 though in fact there was 
no outstanding income-tax liability for the year 1971-72 and that 
for the year 1972-73 was only Rs. 58,285. These incorrect 

-
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·deductions led to under-assessment of net wealth by Rs. 2,81 , L86 
and Rs. 5,06,925 respectively in the two years and consequent 
short levy of wealth-tax of R s. 48,989 in the aggregate. 

The case was required to be checked by the Internal Audit 
under the standing inslrnctions of the Board , but it was not so 
chocked. 

The para was sent to the Mini Lry of Finance in July 1981 
their reply is awaited. 

(d) Under the provisions of the Wealth-tax Act. 1957. where 
debts are secured on a ny property in respect of which wealt h-tax 
is not leviable under the Act, suc h debts arc no t. to be deducted 
in computing net wealth. The Act exempts the value of the right 
or interest of an assessee in a Life insurance policy ti ll the moneys 
under it become due and payable to the a scssee. Accordingly a 
loan taken from thD Life Insurance Corporation of India, on the 
security of a subsisting life insurance policy which is exempt 
under the Act, docs not qualify fo r deduction as a liability in 
computing net wea lth. 

In making an assessme nt in respect of the a sessrncnl years 
197 1-72 to 1975-76 a loan of Rs. 69,090 obtained by the 
assessec Crom the Life Insurance Corporation of Tndia and SLcurcd 
on his Life insurance policies, was a llowed to be deducted in the 
computation of net wealth. although the policies in question were 
exempted assets. The incorrect allowance of the deduction 
resulted in short levy of wealth-tax aggregating Rs. 17.270 in 
respect of the five assessment yea rs. 

ft was also see.11 that while the assessments in respect of !he 
assessment year 1970-71 had been dooe on 30 June 1976 and 
lhat in respect of the years 197 1-72 to 1975-76 on 28 Februa ry 
1978, the demand notices were issued only on 31 Mat ch 1979. 

The Ministry of Finance have accepted the objection 
(September 1981). R eport on collection of additional demand 
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i<; awaited. 

( c ) Accordi ng to the p rovisions of the Wealth-tax Act. 1957. 
priva te discret ionary trusts, under cer ta in c ircumstance<: , arc· not· 
enti tled to exemptio ns in respect of specified investment s wh ich 
arc. however, admissible to other asscssces. upto a cei ling li mit 
of R'. 1.50 lak hs in regard to the ir investment ~ in company 
~harl'' · d cbenlures, !la ti\mal savings certi ficatt."S etc. Such trust<; 
arc a lso to be taxed :n the ra tes specified in Pa n T o[ tJ1c Schcclulc 
to th t' Wea lth- tax Act or a t the na t rate of one and o ne-ha lf pe r 
cent of total wea lth, wh ichcvcr course would be more hencfic ia l 
to revenue. 

T hi.! ne t wealth ,1f such a d iscretionary trust induclecl invest­
ment<.. in o rd inary and p reference sha res, debentures, 7 yea r 
nationa'.. savings certificates and fixed deposi ts, which were not 
enti tled to the aforesa id exemptio n<:. H owever, while assessing 
the tru'it in respect or thc assessment years 1974-75 ::incl 1975-76. 
the department incorrcc: ly a llowed exemption- u pto Rs. 1.50 la khs 
in r1.:spect of each assessment yca r. The departme nt also charged 
wealth-tax at the na t rate of o ne and one- ln lf per cent a lthough 
ta>. at the rates prescribed in the Schedule to the Act would 
have been more benefic ial to revrnuc. The two mistakes resulted 
in short levy of tax n y R s. 1.06.393 in the aggregate in respect 
of the two assessment years. The mistakes were poi nted o ut to 
the departme nt in September 1980 and the assessments were 

sccmL:<.I to have bee n rec tified s ubsequently. 

T he Ministry of Finance have accepted the aud it object ion . 

-L 12 Mistakes in appfii·ario 11 of rates of tax. 

From the a . ~cssment year 1974-75 the Sehcdul..: to the Wealth­
t ;n; Act. 195 7, prescribes a h ighe r rate f'f tax for every H indu 
und ivided family (HUF) having at least o ne member with 
a..;scs<>ahle net wealth exceeding o ne lakh or rupees. 

(i) Tn the assessments o f ten of such fami lies. in six Cammi -
s i o ner~;" c h.ar gcs. it was no ticed that the prescr ibed highe r rates 

-
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were not applied in Lhc assessments for Lhe assc~~mcnt :cars 
1974-75 to 1979-80. This resulted in under-cha rge o r tax by 
Rs. f.55. 240 irl these cases. 

The Ministry of F inance have accepted the mistake in a.II the 
ten cases ( ovembe r I 98 1) : report on the collectio 11 of addi tional 
demands is awaited. 

(ii) In respect o( :mother such Hindu undividC'd fami ly, 
w;scssmcnts in respect of the assessment yea rs 1974-75 tn 
1977-78 were origina!ly completed in M ay 1977. Jo the revised 
assessments made in September I 977 , :~ower rates applica ble to 
non-specified families were charged in respect of all th.: fo ur 
ass .... ssmcnt years though the particular famil y had a member 
wi th net wea lth exceeding Rs. I lakh as per records or a ~essmenh 
o( the members. The :1dopt ion or the lower rate c'r tax resulted 
in under-assessmen t of ~ax by R '>. 37 ,832. 

Further, under-valuation uf hou ·c prupertit:s in respect of the 
assessment years 1974-15 to 1977-78 also led to undercharge ol' 
tax. 

The total short levy of tax c:ime to Rs. 40,938 111 re pcct of 
the four as~essment years. 

The Ministry of Fina nce have accepted the audit objection 
(August 198 1) . 

( iii ) In tcu more cases in ten Commissioners' charges . . imilar 
mistakes were comrnitterl and lower rates were wrongly applied 
where higher rates wer~ applicable. These mis takes resulted in 
short levy of tax of R s. 2,04,444 in the aggregate, the lax shorl 
levied in each case be ing more than R s. 10,000. T he objections 
have been accepted. 

4. 13 Mistakes in calculation of tax 

( i) Urban house properly vaJued at Rs. 70,000 was omitted 
to be taken into account in computing the addit ionaJ wealth-tax 
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leviable on an asscssce in respect of the assessme nt year 1975-76 
(assessme nt completed ir~ March 1980) . Further, additional 
wealth-tax on urban ::tSsets valuin_g Rs. 64,96,000 was calculated 
wrongly at R s. 59,482 instead of Rs. 4 ,02 ,720. The mistakes 
rc.i;ulted in undercharge of tax by Rs. 3,43 ,238 . 

TI1 c- Ministry of Fi11ance have accepted Lhe objection­
(J ovember L 98 1). 

(ii) The Schedule lo the Wealth-tax Act, l957 was amended 
by Finance Act, 1974 a nd the rates of weal th-tax applicable irl 
respect of three slabs, in the range of rupees five .Iakhs l~ above 
rupees fifteen lakhs were i ncreas~d. 

Each of s ix individuals belonging to one fa mily, had nc1 wealth 
in cxces of rupees fifteen lakhs in respect of the assessment year 
1975-76. The tax was, however , calculated a t the pre-revised rates 
as in the earlier assessment years. instead o f at the revised rates. 
This resulted in short levy of wealth-tax by R s. 53.887 in the­
aggree.ate iu the six cases. 

All the six cases. involving net wealth above R s. 10 lakhs 
were required to .be checked in I ntc rnal A udit. These were not 
. o checked. 

·n1e Ministry of Finance have accepted the objection· 
(October 1981) . 

(iii) An assessee was holding 10308 equity <>Lares of a 
company. (each sham being valued at Rs. 164.46) on the 
valua tion date releva nt to the assessme nt year 1975-76. Io 
assessing the net wealth of the assessee, the department wrongly 
calculated the value ::>f these shares at R s. 11,64,329 instead of 
the correct figure of R s. 16,95,254. The arithmetical mistake 
resulted in an under-assessment of wealth by R s. 5,30,925 and' 
sho rt levy of wealth-t ~x t •y R s. 32,547. 

,1 
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The case was checked in Internal Audit, however, the mistake 
was not pointed out. 

The Ministry of Finance have accepted the objection. 

4.14 Incorrect levy/non-levy of penalty 

(a) Under the provisions of the Wealt!Hnx Act, i( an 
assessee has concealed lbe particulars of any assets or furnished 
inaccurate particulars of any assets or debts, he is liable to penalty. 

An assessee filed returns of his net wealth in respect of the 
assessment years 1973-74, 1974-75 and 1975-76 or. 13 August 
1973, 30 July 1974 and 30 July 1975 respectively. For 
concealment of wealth by the assessee· penalties of Rs. 500, 
Rs. 1, 190 and Rs. 1,200 were levied in respect of these three 
years. As per instructions of the Board of 7 June 1968, the 
amended penalty provisions from 1 April 1968 would apply 
to the returns submitted after that date and 1bis point was settled 
by a judgement of the Supreme Court given in 1979. Under the 
amended provisions, the penalties Jeviable worked out to 
Rs. 45,668, Rs. 23,708 and Rs. 1,16,026 respectively in respect 
of the assessment years 1973-74, 1974-75 and 1975-76. Action 
to levy additional penalty of Rs. 1,82,512 was not taken even 
after the point was settled by the Supreme Court. 

The Ministry of Finance have accepted the objection. 

(ib) The Wealth tax Act, 1957 provides for levy of penalty, 
if an assessee bas, wi thout reasonable cause, faile<;l to furnish the 
wealth-tax return within the prescribed time. In their executive 
instructions issued in July 1969, the Central Board of Direct 
Taxes d irected that where the Wealth-tax Officer has decided not 
to levy penal ty, having regard to the circumstances of the case, 
a note should be recorded in the order sheet giving reasons for 
not invoking the penalty provisions. 
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A l1indu u ndivided family filed its wealth-tax return in 
respect of the ass~ssment year 1975-76 on 27 October 1977, 
though it was due on 30 J une 1975 . 'flie assessing officer 
neither ini tiated pena lty proceedings for the belated itling of 
return, while finalising the as cssment in March 1980. nor did 
he recol'd a ny reason' fo r non-levy of penalty. which worked 
out to R s. 61, 774 for the period of default from I March t 97 '1 
to 30 September 1977. 

The Ministry of Finance have stated (November 198 1) that 
io such cases judicia Uy the wealth-tax officer could be deemed 
to have exercised his discretion against levy of penalties; they 
have, however, admitted that in accordance with the Board' s 
instructions, the Wealth-tax Officer should have left an office 
no te giving his reasons for not having initiated the penalty pro­
ceedings. They have also added that reassessment is being 
done. 

OTHE R TOPI CS OF INTEREST 

4. L5 Effect of chang~ of previous year 

Under the provisions of the Wealth-tax Act, wealth-ta x is 
chargeable in respect -of each assessment year on the net wealth 
of the assesscc as on the valuation date (which has been defined 
in the Act as the last date of the 'previous year', as defined 1n 
the Income-tax Act) corresponding to that assessment year. 
Date of commencement of previous year once cho en a nd used 
by the asscssee cannot be changed except with the consent of 
the Income-tax Officer and the change may be allowed by him 
upon such cond itions as he may impose. Since wealth-tax is 
chargeable on net wealth , as on a particular date, the Board 
had issued executive instructions in 1968 and in 1980 to the 
effect that lncome-tax Officers, while aggreeing to any request 
of assessees for change in the ' previous year ' should en'iure that 
liability to wealth-tax would not be adversely affectcc1 . 

An Income-tax Officer permitted a charitable trust related 
to an industrial group lo extend its accounting year ending on 

-
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31 March L974 to end on 30 June 1974 and by reason 
of such change no wealth-tax assessment cou ld be made in res­
pect of the assessment year 1974-75. Consequently, wealth · 
valued al Rs. 72,26,500 as assessed tn respect of the assess­
ment year 1973-74 escaped assessment to wealth-tax in respect 
of the assessment year 1974-75, resulting in loss of revenue of 
about Rs. 4,88.000. 

T he paragraph was sent to the Ministry of Finance in 
September l 981 ; their reply is awaited. 

4.16 Delayed refund 

Any refund becoming due to a wealth-tax assessei.: as a 
result of appell ate orders is requirC'd to b~ made without the 
assessee having to make any claim in that behalf. 1f such a 
refund is not made within six months. interest is p<lyablc by ~ 
the Government on the amount of refund due. 

R efund of Rs. 27,125 became due to an assessee as a result 
of an order passed by an Appellate Assistant Commissioner on 
16 February 1970. The refund was made only in June l 979. 
T he delay of more than nine years resulted in avoidable pay­
ment of interest of R s. 27.270. 

The Ministry of Finance have accepted the objection . 

4. 17 Penal procedure 

The Wealth-tax Act, l 957 provides tha t no order imposing 
penalty shall be made un less the person concerned ha hccn 
given reasonable opportunity of bei ng heard . 

As assessee submitted his wealth-tax returns 10 respt.:et of 
the assessment years 1971-72, 1972-73 , 1973-74 and 1974-75 
on 2 1 November l 971 as aainst the due dates of 29 
February 1972. 3 1 July 1972, l 6 August l 973 and 31 
July 1974 respectively. T he department init iated pena lty pro­
ceedings on 24 February 1975, for delayed submission of 
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returns in respect of a11 the assessment years. Orders impos­
ing penalty of Rs. 9150 in respect of the assessment year 
1971-72 were passed on the same date. The case of the asses­
see was subsequently transferred to another ward and the con­
cerned Wealth-tax Officer issued show cause notices in respect 
of the assessment years 1972-73, 1973-74 and 1974-75 on 
J 8 March 1977 and fixed hearing for ?..3 March 1977. 
Orders imposing penalties amounting to Rs. 7, l 80, Rs. 4,650 
and R .. 910 i o respect of: these assessment years were passed on 
24 March J 977. Oo an appeal preferred by the asscssee, the 
Appellate Tribunal canceHcd the penalties on the ground that 
notice dated 24 February 1975 was served on the assessee af1er 
the date of the order levying the penalty and there was nothing 
on record to show that notices dated 18 March 1977 had been 
received by the assessee before the subsequent orders levying 
penalty were passed. Further, the assessee was allowed refund 

• of Rs. 26,480, being penalty of Rs. 21,890 collected and intere~t 

thereon, of R s. 4 ,590. 

The pararapb was sent to the Ministry of Finance in August 
1981 ; their reply is awaited (December 1981). 

4. 18 Double refund 

In the case of an individual in respect of the assessment 
year 1958-59, a tax demand of Rs. 5,556 was worked out 
(November 1979), aiter allowing credit for Rs. 20,000 paiu 
on 29 September 1979. This demand was subsequently 
(February 1980) cancelled and a refund of Rs. 14,444 was 
arrived at after giving further credit of Rs. 20,000 also paid 
on 29 September 1979. It was seen in 1!udit (February 1981) 
that the chalan dated 29 September 1979, for which credit 
was given in the subseq uent adjustment was nothing but a dupli­
cate copy of the original ch.allan which had already been adjusted, 
while working out the demand of Rs. 5,556. Thus, the refund 
of Rs. l 4 ,444 allowed to the assessee was incorrect a nd resulted 
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in short levy of wealth-tax of Rs. 20,000, because of the defect 
in the system of record keeping and internal check with accounts 
records. 

The Minislry 
(September 1981). 
(December 1981) . 

of Finance have accepted 
Report on rectification 

B-Gift-tax 

1~ 

mistake 
awaited 

4.19 Gift-tax is levied on the aggregate value of all gifts 
made by a person during the relevant previous year. All trans­
fers of property which are made without adequate consideration 
fo money or money's worth are liable to tax unless specifically 
exempted by the Gift-tax Act. The term 'property' for the 
purpose of Gift-tax A ct connotes not onJy tangible movable and 
immovable properly including agricultural land but also other 
valuable rights and interests. 

The receipts under Gift-tax in the financial years 1975-76 
to 1980-81 compared as under with the budget estimates of 
t hese years :-

Year Budg•!t Actuals 
estimates 
(In crores of rupees) 

1975-76 4 .50 5 . JI 

1976-77 4 .75 5.67 

1977-78 5.50 5.55 • 

J 978- 79 5 .75 l!nr 5.85 

1979-80 5. 75 6.8:> 

J 980-81 6.25 6.51 
(Provis ional) 
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4.20 Number of cases pending assessment and the arrears 
·o f demand are given below:-

Y..:nr 

1976- 77 
t977- 78 
1978- 79 
1979-80 
t980-8 t 

N>. of 
p.~PJi ng 

ass;s~m:nts 

22,580 
22.925 
21,807 
27,40:> 
38,226 

Arr.~J.r, of 
<km:md 

at l h 1.: end of 

( In c:r11rc~ pf 
of rurccs) 
. 5. 90 

6.97 
17. 72 
15 . 77 
29 . 52 

4.21 During the test audit of asseso::mcnts made under the 
Gift-tax Act , 1958 conducted during the period from l pril 
1980 to 31 M arch 198 1. !he following types of mistake" were 
noticed :-

(i) Gifts escaping assessment. 

(ii) . Non-levy of tax on deemed gifts relating to immov­
able property, unquoted eq uity shares, in terest in 
partnership firm and relinquishment of right.-. . 

(i.ii) Jncorrect valu atio n of gifts. 

(iv) Mjstakes in calculatio n o f tax. 

(v) Failure to aggrega te gifts for purpose of calculation 
of tax. 

A few important types o f these mistakes arc given in the 
following paragraphs. 

4.22 Gifts escaping assessment 

(i) A film actor fi led a gift-tax return in October L 973 
declaring a gift of R s . 33,000 made in July 1972 (asses. ment 
year l 973-74). Under the Voluntary Disclos ~1re Scheme ur 
l 975, he disclosed in D ecember 1975 that he had gifted jewel­
lery worth R s. 1,25 ,000, other articles worth Rs. 75,000 and 
o ne lakh of rupees in cash to his wife (month of marriage 
March 1973) which also. therefore, were relevant to the 
assessment year ·1973~74_ As per the r~v iscd wea lth-tax re­
turn io respect of the assessment year 1975-76 filed in Aubrust 
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J 979 he had gifted jewelle ry worth Rs 9,65.00 0 to his w ife, 
though in the wealth-tax re turn in respect of the assessment yt.:ar 
J 974-75 , the re was no mentio n or such a gift. 

The gift-tax usi-:cssrncnt in respect of the nsscs<>mcnt yt.:ar 
1973-74 was made 011 30 March 1979 (a day bdorc the 
..:xpir~ or the statutory limit pe riod on 3 1 March 1979) a-; 
pe r rLl urn and witho ut taki ng into account the g ifts worth Rs . 3 
Jakhs which had already come to the notice of the d epartment 
jn December 1975. The wealth-tax ass..:ssmcnt in r.::'>pect 
of the ass,)SSment year 1975-76 was made o n 31 March 1980. 
howt.:wr. the gift of jewelle ry worth at kast Rs. 8.40.000 
(cv~n assuming that Rs. 1,25,000 worth o f jewelle ry, gifted in 
March 1973, stood incl uded in the figure of R s. 9,65,000 ) wh ich 
had come to the notice of the department in A ugust 1979 was not 
a'>ses1.,l.'d to gift-tax . The gift- tax short levied aggregated to 
Rs. 45.800 in respect of the assessment year 1973-74 and the 
gift-ta\ not levied in respect of the assessment yea rs J 975-76 to 
Rs. :.07.000 (even igno ring the fact that the marke t value of the 
jewellery had no t been ascerta ined by reference to the Valua tion 
Cell) 

T he Min istry of Finance have accepted the objection in res­
pect of the assessment year 1973-74. In res.pcct of asse. smen t 
year 1975-76, they have stated that the department have no t 
accepted the assessec's version of the gi~ made, and !:ave in lead 
assessed the proportfos worth Rs. 8.40,000 as his wealth under 
rhc Wealth-tax Ac!. In response to a notice issued in J anuary 
198 1. the assesscc a lso fi led a gift-tax retu rn in Aug.ti. t 1981 
declaring nil gift. 

(i i) D uri ng the previous year relevant to the assessmen t 
year I 97 1-72. two Hi ndu und ivided families ( HUF) settled 
certa in agricultural lands on two mino r daughte rs (aged about 
3 yc:irs a nd S years). T he se ttlements va lued R "· ~-77 .8 10 
and Rs. 2.08. 180 respect ively. D uring the gift- tax proccccl ings. 
the as~essees contended tha t there was no c lement of gift in 
the i-.et tlcments which were in discharge of the obligation o f the 
HUF under the Hind u Law to maintain th-:: minor daughte r. per­
form the ir marriages and meet the ir Strccd hanam expenses. Th i~ 
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contention was accepted by the deparment and the assessment 
proceedings were dropped in February /March 197 5. Each of 
the two HUF s consisted of only a sole coparccncr and it has 
been judicially held by the Supreme Court tha t in such cases 
the obligation of HUF to maintain the daughter a nd lo perform 
her marriage is only a mora l obligation of a H indu fa ther. 
T herefore, the settlement of properties involving transfers of 
property from HUF to the minor daughters without considera­
tion attracted gift-tax u nder the provision of the Act. There 
was non-levy of gift-tax of Rs. 49,703 in one case and Rs. 32,295 
in the other . On the omissions being pointed out, the depart­
ment raised ( in February 1980) a demand of Rs. 49,703 . The 
appeal of the assessee against the same is pending (July 1981 ) . 

T he department also ini tiated remedial action in the second 
case in A ugust 1980. 

. The a udit paragraph was sent to the M inistry of Finance m 
August 19 81; their reply is awaited (D ecember 1981) . 

(iii) U nder the p rovisions of the Gift-Tax Act a non-resi­
dent individual is liable to be charged to gift-tax on the value 
of movable property gifted by him if the property is situated 
in India . 

It was noticed from the income-tax file of a partnership firm 
that during the period March 1977 to A pril 1977, a non-resi­
dent remitted to his daughter-in-law, a resident in India, 
Rs. 6,05, 116 by bank remittances. As the title to the amounts 
remitted from abroad passed on to the donee only on their 
delivery in India and as there was no evidence that t ~e gift 
had been accepted on behalf of the donee outside India and 
then remitted to India, the non-resident donor was l iable to 
gift-tax in India. H owever , gift-tax amounting Rs. 1,36,530 
as required under the law had not been levied by the depar t­
ment. 

The audit paragraph was sent to the Ministry of F inance m 
August 1981; their reply is awaited (December 1981). 

-
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(iv) A waqf (trust under muslim law) was created by a 
settlor for the benefit of bis four sons and five daughters by 
transferring (in January 1962), to it certain immovable pro­
parties. The Gift-tax Officer initiated proceedings for levy of gift­
tax. and issued notices under the Gift-tax Act. The taxable gift 
was assessed at Rs. 3,31,000 (in Apri l 1972) after issuing 
notices to the trustee and one of the sons as legal heir ( the sct­
tlor having expired). The son on whom alone assessment was 
made, filed an appeal to the Appellate Assistant Commissioner 
and contended that as four sons and five daughters of the 
settlor were given specific shares of waqf property as per waqf 
deed, the issue of notice to one heir only was not valid. The 
A ppellate Assistant Commissioner annulled (October l973) the 
assessment on the ground that the assessment was not validJy 
made. On further appeal by the department, the Income-tax 
Appellate Tribunal confirmed (August 1974) the orders of the 
Appellate Assistant Commissioner on the ground that assess­
ment proceedings were defective as the estate was not fully and 
completely represented. In the result revenue of Rs. 28,250 
was lost to Government, due to defective assessment proceed­
ings. 

The Ministry of Finance have accepted the objection and the 
Joss of revenue. 

(v) While conducting audit of the wealth-tax assessment 
of an individual for the assessment year 1971-72, in September 
1979, it was noticed that during the relevant previous year the 
asscssee had gifted an immovable property valued at Rs. 1,37,800 
to his sons. But the assessment records indicated that the as­
sessee had not filed gift-tax return in respect of this gif t nor 
had action been initiated by the department till the date of audit 
to call for the return. Thus, gift of Rs. 1,37,800 had escaped 
assessment in respect of the assessment year 1971-72. resulting 
in non-levy of gift-tax of Rs. 18,060. 

Tue Ministry of Finance have accepted the objection 
(November 1981) and intimated the raising and collection of 
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additional demand of Rs. 12,415 after aUowing for c::xemptiou 
on ~tamp duty and advance g ift-tax paid. 

( vi ) During Lbe previous year relevant to the assessment 
ycan; 1974-75 to 1976-77 a private limited company made 
donations o[ Rs. 51,387, Rs. 54,930 and Rs. 79,052 which 
were not claimed by it as expenditure connected with its busi­
ness On these donations, the department did no t consider the 
gift-la\ liabi lity of the company, which amounted to Rs. 22, 158 
( after aggregating the gifts made in the assessme nt year 1976-77 
with those of the two earlier years). This was pointed put in 
a udit in Ma rch l 980. 

The Mjnistry of Finance have accepted the objection (Septem­
ber 198 I) ; their report on raising and collection at additional 
demand (a fter allowing exe~1ption under consideration) is awaited 
( December 198 1) . 

(vii) A private limited company donated a sum of 
Rs. I 5 ,00,000 to a research institution without receiving any 
con~idcrar ion in re turn. The donat ion was allowed as busine s 
expendit ure in computing the busi ness income of the asscssee 
u nder the relevant provisions in the Income-tax Act. The re­
search instit ut ion was not set up for charitable purpo~c and was 
not one which would qualify the donor for exemption from 
gi ft-tax. The _gift was also no t made for the purposes or the 
b usiness of the assessee. The donat ion in question. therefore. 
att racrecl gift-tax. The assessee did no t. however . fi le any re­
turn nor were any proceeding-; init iated by the department to 
Jcv:v gift-tax. This resulted in cscapment of gift to the exte nt 
o f H ~ . I 5 ,00 .000 in respect of the assessment year 1978-79 
Jc.idin~ tn non-levy of gift-tax of Rs. 4.54 .500 . 

T he audit paragraph was sent to the Ministry or Finance in 
September 1981: their reply is awai ted (December 1981). 

-­..... 
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Non-levy of tax on deemed gifts 

4.23 Deemed gift of immovable properties etc. 

Under the provisions of the Gift-tax Act, 1958, where pro­
pe1ty is transferred otherwise than for adequate consideration, 
the amount, by which the market value of the property on the 
date of transfer ex,ceeds the value of consideration received is 
deemed to be a gift made by the transferor and is chargeable to 
gift-tax. 

(i) In February 1973, an individual transferred a property 
belonging to him to a private limited company on lease for a 
period of 98 years . The capitalised value of the lease rights as 
assessed in the income-tax/wealth-tax asses~ments was 
Rs. 20,27,000. The market value of the property was deter­
mined by the departmental valuer at Rs. 74;,45,000 in respect 
of the assessment year 1970-71. Even taking this sum to be 
the vajue of the property as on the date of transfer of the 
property on lease, there was deemed gift to the extent of 
Rs. 54,18,000 on which a gift tax of Rs. 32,36,250 was Ievi­
able in respect of the assessment year 1974-75. The depart­
ment did not, however, initiate any gift-tax proceedings. 

The audit paragraph was sent to the Ministry of Finance in 
September 1981 , their reply is awaited (December 1981). 

(ii) The wealth-tax assessment records '>f two assessees 
showed that, during previous years 1972-73 and 1973-7 4 they 
had sold 325 bighas of agricultural land at a rate of Rs. 200 per 
bigha, for a total consideration of Rs. 65,000. However, it was 
seen in audit (July 1980) that the fair market value of the land 
sold was far in excess of the consideration declared to have been 
received~ because the rate of compensation payable by the 
Government for acquisition of a similar type of land rn the 
vicinity (as arrived at by the courts) , was more ti1an Rs. 10,000 
per bigha. If the fair market value of the land sold is computed 
at Rs. 10,000 per bigh;;., there was a deemed gift of Rs. 31,80,000 
in these two cases. un this, gift-tax of Rs. 4,42,5-00 was levi" 
able in one case in respect of the assessment year 1972-73 and 
S/ 35 C & AG/81-15. 



214 

Rs. 4,27,500 in the other case, in respect of the assessment years 
1972-73 and 1973-74. 

The Ministry of Finance have acknowledged the objection 
but not accepted it pending action which has now been taken by 
the department to do· protective assessment and to have the 
land valued through the Collect01. The results of valuation pro­
posed by the department are awaited (December 1981) . 

(iii) An individual assessee transferred 45 cottahs of land 
and 9 house fiats in the previous year relevant to assessment 
year 1973-74, 4 house · flats in the previous year relevant to 
assessment year 197 4-7 5 and one house flat in the previous year 
relevant to assessment year 1975-76, to a land development and 
housing industries company in which the husband of the assessee 
was the managing director. The declared value for the house 
flats as per the registerect valuer's report was R s. 6,98,000. The 
land was transferred for a declared consideration of Rs. 4.5 
lakhs plus an annual rent of Rs. 12,000 and proportionate aJUount 
of rates and taxes. The department refetTed the properties for 
valuation to its Valuation Cell for purposes of wealth-tax and 
gift-tax assessments. The Valuation Cell determined the market 
values of these f!roperties at Rs. 18,77,600 against the declared 
value of Rs. 11 ,48,000 (not including the present value of the 
lease rent of Rs. 12,000 per annum and proportionate amount 
of rates and taxes, on the 99 years lease, which may work out 
to around Rs. 1 Iakh). 

Notwithstanding the departmental valuation available, the 
gift-tax assessments in respect of the three assessment years (re­
turn was received in June 1974 only in respect of first two 
assessment years) was completed on 28 March 1979 (three 
days prior to expiry of the statutory limitatoin period on 31 
March 1979) without including the difference between the market 
value and the declared value referred to above, as deemed gift. 
Consequently a sum of Rs. 7,29,600 ( or at least a little over 
Rs. 6 1akhs allowing for the present value of the }Pase money 
recoverable 'for 99 years) escaped assessment to gift-tax, lead­
ing to a short levy of gift-tax aggregating to Rs. 1,79,404 in res­
pect of the assessment years 1973-74 to 1975-76. 

. '.. 

•• 
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The audit paragraph was sent to the Minjstry of Finance in 
Au,gust 1981 who in their reply have not <teeepted the objection. 
They have, however, stated that pending reassessment of wealth­
tax, consequent on earlier assessments having br::en set aside on 
the question of proper valuation of immovable property, preca-•1-
tionary gift-taxi proceedings have been initiated in respect of the 
three assessment years. 

(iv) Two individual assessees sold two plots of land each, 
in May 1976, to a Co-operative Society , the member5 of whlch 
belonged to an industrial group . The market value of the pro­
perties sold by them was determined at R s. 6.59,824 and 
Rs. 9,12,527 on the basis of the departmental valuer's report 
while the de-dared considerations were only Rs. 1,98,042 and 
Rs. 2,01,711 respectively. While capital gains in relation to 
the market va1ue was computed on the sales and subjected to 
tax, no action was, taken by the department to levy gift-tax, as 
required under the Gift-tax Act, on the deemed gitts of 
Rs. 4,61,782 and Rs. 7,10,816, being difference between the 
market value and ~he declared consideration. Thus, gift-tax 
aggregating to Rs. 2,63,940 remained to be levied in respect of 
the assessment year 1977-78. 

The audit paragraph was sent to the Ministry of Finance in 
September, 1981 whlch has in reply stated that necessary notice 
under the Gift-tax Act has been issued in September 1981 . 
Further report on reassessment is awaited. 

(v) A registered firm transferred certain immovable proper­
ties to another registered firm and to a company for a conside­
ration of Rs. 7 ,00,000 in the previous year relevant to the assess­
ment year 1974-75 . The value of the properties was determin­
ed by the departmental valuer in April, 1979 at Rs. 13,45,898. 
The difference of Rs. 6 ,45,898 between the fair market value of 
Rs. J 3,45,898 and the declared consideration of Rs. 7,00,000 
was not brought to tax as a 'deemed gift' . The non-levy of tax 
on this account worked out to Rs. 1,46,770. As the firm failed 
to file the returns in respect lhe gift, penalty of Rs. 96,855 was 
also leviable. 
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The Ministry of Finance have accepted the objection. 

(vi) On 23 July· 1971 an assessee, a registered firm, sold 
certain land and bllildi~'lgs for a declared consideration of Rs. 25 
lakhs. The departmental Valuation Officer determined · the 
market value of the property on the date of sale viz. 23 July 
1971 at Rs. 30,19,000. The 'fair market value' being higher 
than the dedared consideration, the excess of Rs . 5, 19,000 
attracted gift-tax as a 'deemed gift' . Similarly, certain othe-r 
property owned by the same assessee was also declared as sold 
for Rs. 5 lakhs by an agreement dated 16 November 1973. 
The market value of the said property was estimated by the 
departmental Valuation Officer at Rs. 10,49,709, as on 31 
March 1974. In this case also, there was a 'deemed gift' of 
Rs. 5,49,709 on which gift-tax was leviable. No action was, 
however, taken by the department to levy gift-tax on these 
'deemed gifts'. The gift-iax chargeable in these two cases 
amounted to Rs. 1,10,700 and Rs. 1,19,910 in respect of the 
assessment years 1972-73 and 1974-75 respectively. 

The Ministry of Finance have accepted the objection in princi­
ple but, pending decision of the appeal filed by the assessee 
against the valuation <lone by the departmental Valuation Officer, 
have not confirmed the tax effect so far. 

(vii) Two assessees each bad one-half share in a plot of 
land in a metropolitan dty. Each of them declared Rs. 7,50,000 
as the value of the consideration received for the s~.le made on 
29 September 1972 of the half shares. From the income-tax 
assessment records, it was seen that the departmental Valuer had 
valued the entire plot of land at Rs. 24,62,000, as on 31 
March 1971. Adopting this as the · fair market value of the 
plot on the date of sale, the fair market value of the half shares 
would be Rs. 12,31 ,000 as against the declared consideration of 
Rs. 7,50,000. The excess of fair market value over the dec­
lared consideration being a 'deemed gift', R~. 4,81 ,000 was 
liable to gift-tax. As this was not taxed, there was non-levy 
of gift-tax of Rs . 1,00,500 in each of the two cases, leading to 
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non-levy of gift-tax 0f Rs. 2,01 ,000 in the aggregate in respect 
of the assessment year 1973-74. 

The audit paragraph was sent to the Ministry of Finance in 
June 1981; their reply is awaited (December 1981) . 

(viii) The accounts of a partnership firm revealed sale of! 
two fiats owned by it in a multi-storeyed building in a metropo­
litan town during the previous years relevant to the assessment 
years 1974-75 and 1975-76 to the mother and wife respectively 
of one of its partners for sums of Rs. 1,65,000 and 
Rs. 1,35,000 while their 'fair market value', as determined by 
the departmental Valuation Officer, was Rs. 3,55,400 and 
Rs. 3,55,000 respecti,vely. As the flats were sold at prices lower 
than fair market value, the difference was Iia:ble to be charged 
to gift-tax as 'deemed gift'. However, no gift-tax pro~eedings 
were initiated by the department. Omission to bring the deemed 
gifts to tax resulted in escapement of gifts of Rs. 1,90,400 and 
Rs. 2,20,000 m the assessment years 1974-75 and 1975-76 
leading to non-levy of gift-tax of Rs. 63,830 in the aggregate in 
respect of the two assessment years. 

The assessment of the· partnership firm in respect of the 
assessment year 1975-76 was checked by the Internal Audit, 
bowever, the omission was not noticed . 

The Ministry of Finance have intimated that the department­
al valuation was done by Income-tax Officer (Survey) and not 
the Valuation Cell. However, the valuation has not been held 
to be wrong and the Ministry have neither accepted nor con­
tested the escapement of deemed gift to tax . The further reply 
of the Ministry is awaited (December 1981) . 

(ix) A building owned by three persons was transferred by 
them to a firm in the previous year relevant to assessment year 
1976-77 as their share capital. The value of the building was' 
declared as Rs. 5,10,000 and the credit given to each in their 
respective share capital account was Rs. 1,70,000. The pro­
perty was valued by the dcflartmental Valuation Officer at 

fl/3S C&AG/81-16. 
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Rs. 10.39 lakhs. 11ie difference of Rs. 5,29,000 between the 
fair market value and the dedared consideration for which it was 
transferred was required to be taxed as deemed gift in the bands 
of these three partners. Failure to do so resulted in non-levy 
of gift-tax of Rs. 77,280 in the aggregate in respect of the assess­
ment year 1976-77. 

The audit paragraph was sent to the Ministry of Fina'nce in 
September 1981; their reply is awaited (December 1981). 

(x) During the previous years relevant to the assessment year 
1973-74, an individual wrote off a debt of Rs. 2,64,331 as bad 
debt. The amount was due from a firm of two partners who 
were related to the assessee. The loan was given interest free, 
and the amount bad not been written off as bad debt in the books 
of the firm, nor had it become insolvent, as far as was known to 
the department. The abandonment of the claim was, therefore, 
a gift and gift-tax was leviable. Neither did the assessee file 
return on the amount of the gift nor did the department imtiate 
any gift-tax proceedings. The escapement of deeme9 gift of 
Rs. 2,64,331 from assessment resulted in non-levy of gift-tax 
of Rs. 46,333 in respect of the assessment year 1973-74. .. 

The audit paragraph was sent to the Ministry of Finance in 
August 1981 who have in thd r reply stated that the matter is 
under examination and notice for re-opening of assessment hasl 
been issued. 

(xi) On 1 January 1975, two assessees transferred their 
respective half shares in an agricultural land to a firm and their 
capital account with the firm was credited on that d~te with 
Rs. 55,300 each, representing the value of half share in the 
agricultural land. However, in the wealth-tax records of one 
of the assessees, the value of his half share, a3 on 31 March, 
1974, bad been determined by the department at R s. 1,88,000. 
Even considering the 'fair market value' of the land, as on 1 
January 1975, to be the same as what was determined by the 
Wealth-tax Officer to be its value on 31 March 1974, the trans­
action involved a 'deemed gift' of Rs. 1 ,32,700 by each of the 
two assessees. As the deemed gift was not subjected to tax there 
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was non-levy of gift-tax of Rs. 34,080 in all in the two cases, in 
respect of the assessment year 1975-76. 

The audit paragraph was sent to the Ministry of Finance in 
August 1981 who have stated that the enquiries in regards to 
liability to gift-tax made already at the time of wealth-tax assess­
ment is being now pursued and gift-tax escaping assessme'llt 
was likely to be Rs. 24,464 only. Further report on the assess­
ment is awaited (January 1982). 

(xii) A husband and wife owned certain properties like 
silver utensils in which the wife bad one-half c;hare. The 
husband died without leaving any will in respect of bis halt 
share. Consequently, the widow and her three soM acquired 
one-fourth share each in the property of the deceac;ed. 1be 
entire property was sold for Rs. 6,89,826 in December 1974 
and the sare proceeds were invested in the name of the widow. 
The investments were daimed by the widow to be her properties, 
and, therefore, the three · sons of the deceased persons 
bad allowed the transfer of their share of the 
property to their mother without any consideration. Con-
sequently, gift-tax was leviable on the gift of Rs. 86,238 each, 
deemed to have been made by each of the three so'ns to their 
mother. No gift-tax proceedings were, however, initiated by 
the department. The aggregate value of gift which thus escaped 
tax was Rs. 2,58,684 and gift-tax of Rs. 26,052 on it was not 
levied. 

The audit paragraph was sent to the Ministry of Finance in 
June 1981; their reply is awaited (December 1981) . 

4.24 Undeclared capital gains and deemed gift 

In November 1973, the Central Board of Direct Taxes 
specifically required Gift-tax Officers to levy gift-tax on 'deemed 
gift' in cases where they, as Income-tax Officers, noticed and 
brought to capital gains tax the excess of the fair market value 
over the consideration received. 

Two individuals (co-owners of certain lands and buildings) 
formed a partner~hip firm, on 1 April 1975, with two private 
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companies in which <hey were directors. They transferred the 
lands and buildings to the new firm which was, however, dis­
solved on 30 March 1976. Thereupon, the properties were 
taken over by the two private companies at the book value of 
Rs. 22 Iakhs ( instead of the market value of Rs. 30,59,000) . 
The Income-tax Officer held (September 1979) that the creation 
of the firm was a sham trhl!saction designed to evade tax on capi­
tal gains and assessed the- capital gains of Rs. 8,59,900 to tax in 
the hands of the two individuals in respect of the assessment year 
1976-77. He, however, omitted to initiate proceedings for levy 
of gift-tax, resulting in rion-levy of gift'-tax of Rs. 1,76,135. 

The Ministry of Finance have accepted !he objecuon. 

~.25 Deemed Gift of Unquoted Shares 

The value of any property transferred by way of gift is the 
price it would fetch if sold in the open market on the date on· 
which the gift is made. The value of unquoted equity shares in 
a private limited company, where su,ch shares are not saleable 
in the open market, is to be determined in the manner contain­
ed in Rule 10(2) of the Gift-tax Rules. The prescribed manner 
requires the ascertaining of value of such shares by reference to 
the value of the total assets of the company. -

(i) In his income-tax returns, an assessee indicated that, 
during the previous year relevant to the assessment year 1979-80 
he had sold 2900 unquoted equity shares in a private company, 
which. he had held. He declared the consideration received as 
Rs. 8,70,000, at Rs. 100 per share. Though the value of the 
shares for gift-tax purposes is comf1Uted under the aforesaid 
Rule 1 O (2) , even going by the lower valuation of Rs. 13,50,211 
made under the Wealth-tax Rules, the value of the .shares was 
declared less than their market value by at least Rs. 4,80,211 
which amount was iaxable under the Gift-tax Act, as deemed 
gift. But neither the assessee h.ad filed any return showing the 
deemed gift nor had the department called for the same. A gift 
of at least Rs. 4,80,211 , thus escap~d assessment in respect of 
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the assessment year 1979-80, resulting in non-levy of tax to the 
extent of R s. 1,00,300. 

The audit paragraph was sent to the Ministry of Finance in 
August 1981; their reply is awaited (December 1981). 

(ii) In the previous year relevant to the assessment year 
1975-76 an individual sold (on 30 December 1974) 1,55,107 
unquoted equity shares of a private limited company for a dec­
lared consideration of Rs. 3,69,154 to one of his relatives and 
to the Hindu undivided family o'f which he was the karta. Based 
on the balance-sheet of the company as on 31 December 1973 
the value of the shares was computed at Rs. 7 ,44,517 in the 
manner prescribed in Wealth-tax Rules. Even taking this value 
to be the open market value of the shares, the excess of the 
fair market value over the declared sale value, amounting to 
Rs. 3,75,360 was taxable as "deemed gift". However, neither 
the assessee had filed gift-tax return nor bad the department 
called for it. This resulted in non-levy of gift-tax of Rs. 74,090 
besides non-levy of penalty for non-submission of the return in 
respect of the assessment year 1975-76. The tax leviable would 
work out to a larger amount if the market value of the assets of 
th·e company had been ascertained instead of going by the book 
value in the balance sheet, for purposes of valuation. 

The Ministry of Finance have accepted the objection (Nov­
ember 1981); report on raising and collection of additional 
demand is awaited. 

(iii) During the previous year relevant to the assessment 
year 1974-75 an individual sold 14,900 shares of a private limit­
ed company to the Hindu undivided family of which he was the 
'Karta', for a consideration which was declared by him to be 
Rs. 14,900. The fair market value of the shares computed by 
refere.nce to the balance-sheet of the company as on 30th Sep­
tember, 1972 (which was done in the absence of the market 
value of the assets including goodwill of the company) was 
Rs. 3,52,832 i.e. Rs. 23 .68 per share. The excess of the fair 
market value of the consideration actually received over the 



222 

declared con5ideration was a. deemed gift and ch3rgeable to gift­
tax. Neither the assessee bad filed any return of gift, nor had 
tbe department called for a return. A gift of at least Rs . 3,37,932 
(Rs. 3,52,832 minus Rs. 14,900) thus, escaped assessment 
resulting in undercharge of gift-tax by Rs. 64,732; besides there 
was omission to levy penalty of Rs. 32,366 for non-submission 
of return of gift for the assessment year 1974-75. 

The amount of gift-tax would work out to be more, if the 
valuation had· been done with reference ·to market v3lue as pres­
cribed in Rule 10(2) of the Gift-tax Rules, 1958. 

The Ministry of Finance have accepted the objection 
(November· 1981) ; report on raising and collection of additional 
demand is awaited. 

(iv) The business of a registered firm which derived income 
mainly from a let-out urban house property, was transferred in 
October 1974 to a company consisting of the three partners of 
the firm as its only share-holders and directors. The house 
proper ty was transferred to the company at Rs. 3,73,108 which 
was its book value in the accounts of the p'artnership firm. As 
the house property was let out, for rent, the fair market value 
of the asset was determinable at Rs. 10,93 ,284 under the 'income­
capitalisation' method, capitalising income at 12 times the net 
annual rental value as determined in the income-tax assessment 
of firm. The property, was,· thus, transferred otherwise than for 
adequate consideration. Consequently, the difference of 
Rs. 7,20,176 between the fair market value and the book value 
was taxable as 'deemed gift' in the hands of the firm. No pro­
ceedings for levy of tax on the gift were, however, initiated by 
the department. The c:mission led to non-levy of gift-tax of 
Rs. 1,71 ,053 in respect of the assessment year 1976-77. 

The audit paragraph wa~ sent to the Ministry of Finance in 
June 1981; their reply is awaited (December 1981). 
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4.26 Deemed gift of interest in partnership 

Under the Gift-tax Act the creation of a partnership in pro­
perty is transfer of property, which if made otherwise than for 
adequate consideration gives rise to deemed gift which is sub­
ject to levy of gift-tax. The Central Board of Direct Taxes, 
issued executive instructions in March 1976, clarifying that 
when a partnership fi rm was reconstituted either with the same 
old partners or on retirement of one of the p artne-rs or on ad­
mission of new partners or on conversion of a sole proprietorship 
into a p1artnership, and the p rofit sharing ratios of the partners 
are revised, any interest surrendered or relinquished by one 
or more of such persons (without adequate consideration in 
mocey or money's wor' h) in favour of others would attract levy 
of gift-tax. Valuation of such interest surrendered or relinquish­
ed is requirctl to be done on the basis of the market value of the 
assets of the business including the value of its goodwill. 

(i) An individual ente~ed into a partnership with a private 
limited company and on 27 March 1972 transferred, towards 
his capital contribution of Rs. 8 lakhs, immovable properties, 
which were valued by him at Rs. 7,90,000 and a further sum 
of Rs. 10,000 in cash . He acquired 60 per cent share in the 
profits and losses of the firm. For wealth-tax purposes the 
departmental valuer had estimated the value of the properties 
at Rs. 17,98, 700 as on 3 1 March 1972. Therefore, the 
difference of Rs. 10,08,700 between the fair market value and 
the declared consideration was liable to gift-tax, as a deemed 
gift , in rec;pcct o f the assessment year 197'2-73 . No gift-tax 
proceedings were, however, initiated by the department and 
gift-tax of Rs. 2,57 .980 wac; not levied. 

The audit paragraph was sent to the Ministry of Finance in 
September 198 l . who have not accepted the objection and have 
in their reply given their view of the meaning attachi_ng _to t~e 
term 'transfer' under the Gift-tax Act. However, they ha".e 
intimated issue of notice to the assessee on their having been a 
gift in principle. 
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(ii) A firm had four partners with two partners sharing 
profit at 33 per cent each and the other two at 17 per cent 
each. The firm was reconstituted in the previous year relevant 
to the assessment year 197 6-77 by bringing in two new partners 
and admitting them to the benefits of partnership with a share of 
16 per cent each. The new partners did not bring in any 
capital for investment in the firm.. Since the original partners 
retinquished a part of their right in the goodwill of the firm, 
gift of Rs. 1,10,330 by way of relinquishment of right in good­
will to the extent of reduction in the ratio of profit sharing by 
two partners escaped assessment and resulted in non-levy of 
gift-tax of Rs. 25,132. The department has since (November 
1980) rectified the assessment. 

The audit paragraph was sent to the Ministry of Finance 
in September 1981 ; their reply i-; awaited (December. 1981) . 

(iii) The income-tax assessment records of an individual 
revealed that a proprietory business owned by him for several 
years was convert~ into a partnership, the proprietor retaining 
only 30 per cent share in the new partnership, the remaining 70 
per cent being given equally to his wife and four major sons. 
The partnership deed did not indicate the consideration received 
by the proprietor against the 70 per c~nt share in profits sur­
rendered by him in favour of the new partners who did not 
bring in any capital of their own into the business. The sur­
render, therefore, amounted to deemed gift attracting the levy of 
gift-tax. The department did not, however, initiate any gift­
tax proceeding which resulted in escapement of gift of Rs. 1,67,380 
(approximate) and non-levy of gift-tax of Rs. 23,976 for the 
assessment year 1977-78. 

The audit paragraph was sent to the Ministry of Finance 
in June 1981 ; their reply is awaited (December 1981) . 

(iv) During the year ended 31 March 1973, an indivi­
dual having 37 .5 per cent share in a partnership business, re­
tired foregoing his share of interest in tbe goodwill of the firm 
-valued at Rs. 1,33,612 and also his share in the 'development 
rebate res~rve' amounting to Rs. 45 ,826 in favour of one of 

., 
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the continuing partners. The department did not initiate pr<>­
ccc<lings to tax this gift of Rs. l ,79,438, which would have 
fetched tax o[ Rs. 26,388 . 

The audit paragmph was sent to the Ministry of. Finance in 
August J 981 ; their reply is awaited (December 1981 ). 

-4 .27 Deemed gift <>/ relinquishment <>f right.s 

Tbe Gift-tax Act. 1958, provides that, where there is a rc­
kasc, surrender or abandoninent of any debt or any interest in 
any property by a person, the value of release, surrender or 
abandonment which is not found to be bonafide, shall be deemed 
to be a 'gift' made by the person responsible for the release, 
surrender or abandonment. 

The income-tax. assessment records of a private limited 
company, in respect of the assessment year 1977-78. revealed 
that an individual to whom a sum of Rs. 4,49,152 was due, had 
surrendered her right to receive the amount This tact of sur­
render was reflected in a note in the balance-sheet of the com­
pany . As the individual had forgone her right to receive the 
<1mount without any consideration, it amounted to a deemed 
gift and attracted the levy of gift-tax. No gift-tax pro­
ceedings were initiated by the department on this urrendcr. The 
asse.<:sing officer dealing with the income tax assessments of the 
company had not sent a ny intimation to the assessing officer 
conceme.d for levy of gift-tax. The omission on the part of 
the department to initiate gift-tax proceedings, thus, led to non­
assessment of gift of Rs. 4 ,49,152 and consequent non-levy of 
)!ift-lax of Rs. 92,538. 

The audit paragraph was sent to the Ministry of F inance in 
June 1981: their reply is awaited (December 1981). 

4-28 Incorrect valuation of gifts 

(a) Under the provisions of the Gift.-tax Act, 1958, the 
value of a gifted property should be estimated to be the price 
S/35 C&A.G /81- 17 
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which in the opinion of the Gift-tax Officer would it fetch if sold 
in the open market on tile date on which the gift was made. 

{i) In respect of the assessment year 1976-77, an assessec 
declared in his return, gift of part of his, business which he 
valued at Rs. 1,48,000 and wliicb · bad been transferred to liis 
sons through a settlement deed_ executed on 19 July 1975. 
The Gift-tax Officer, while completing the assessment' of · the 
gift on 28 March 1979, based on the return received in 
October 1978, valued the gift at R s. 2 lakhs on the basis of 
the value of the property shown by the assessee in his wealth­
tax assessment recor ds. Howe;ver , as per information in the 
wealth-tax assessment records relating to the assessment year 
1975-76, the building (part of which was gifted property) had 
belonged to a firm, and it had been valued at Rs. 10,39,000 
on 26 October 1973 by the depar tmental Valuation Officer. 
These details were made a,vaiJable only in November 1979 by 
another assessing officer and were not used in the ~-tax 

assessment. Failure to adopt even the value of RS. 5,19,500 
instead of Rs. 2 lakbs resulted in sh ort levy of gift-tax by 
Rs. 80 ,350. 

The audit paragraph was sent to the Ministry of Finance 
in September 1981, who have in heir reply (January 1982) stated 
th.at re-assessment has been done in December, 1980 raising 
additional demand of Rs. 80 ,350. 

· 11 

(ii) 'In October 1964, an individual gifted 155.38 acres of 
agricultural lands to three persons. On coming to know of it 
from the State Government revenue records the department 
issued notice in September 1965 and the assessee filed a 'nil' 
return in March 1966. The value of the gift indicated in the 
deed of settlement was Rs. 90,000 but as per the registered 
valuer's report the lands were valued at Rs. 2,01,066. As per 
the guidelines for valuation adopted by the State Revenue Officers 
for registering transfers, the value of the lands was Rs. 5,82,575. 

The gift-tax assessment was completed in February 1979 
(nearly thirteen years after receipts of the return and a .few 
weeks before the expiry of the statutory time limit on 21 

·' 

• 



• 

f. 

u 

--~ 

227 

March 1979 and the gift was valued atli. Rs. 
1 
3~1 820 being 

. • 0 f. :JI I ' 'if • 111 .. 
the average of the estunates of the registered vIDuer ( s.°2/i1 ,<166) 

. . • f J~ HJIJ~~U.!J fl.1:. ,ol J;Vf 
and that as per the guidelines of,,00~ .... ~a% u1~~~{~fnt 
(Rs. 5,82,575). No reference was m~ne. , o 1tbe 4p<irfm~ntal 
V I . Offi :12 ~1 - J o JLl~~ . _'-V. Pl a uat1on cer. There was under va uation ot the gu{ oy 
Rs. 1,90,755 reckoned with referency ~R.Jh!ri:N'ffii,9.a.'P~ ,<l<?ne by 
State Government for purposes of registratio%y.n~c9&P9i¥1Cfflt .~Jl~rt 
levy of gift-tax by Rs. 95,377. · 

The a·ucUt -·paragraph was sent t01rt.Di:ti'Miais_tl.1y,id ·1FiA<tD.ce in 
Septern,ber 1981 and the ,Mjnistry haye replied that the revision 
petfrion of the donor plead'ing thafl:lirer'e~~f!f'lio <.Wilid ( ~t and 
therefore, no liability to 'gift-tax is .Wru•fflW~ffi tm1i~atffiY~ffl. 

.wvooDig 2~:nmf2 lo :ml.sv :>dT 
(b} -Without prejudice to the !\~~j'rJ?f6\yjsjgq,t!mf ~ 

of any property transferred by way1~hi~-~ ~gw,4,,f>«i!f:h 

if sold in the open market. on theifi~~~Jhr~if~'IIffbi~Jfi~e, 
the value of unquoted eqmty shar~JW.r~JWI.~ %~rn?WJ'~l!Y· 
where such shares are not saleabl§. iiM:!Rft ?J?5Jb-8Wf'SSf ... , ij,.t5l·fe 
determined in' tlie' m<lnner laid 'dovm ~~!'JlW&rJ. qr?,_ofnt.qe :~1~-

. ' • l'!S"p-~ U:'.l uni. 
tax Rules. The prescribed manner is to ascertain the value of such 
shar~ by reference io ·the value of ~Miltana~C\&~fmM SHIJ!pany. 
It was clarified by the Central Boalld ~i ~ T¥f8~P .f.!wir 
executive instructions issued in 1974, .that . !i@fi.GP!P,.vjfi~K~~lpr 
the Wealth-tax Rules do not apply to the ~aluation of sucb un­
quoted . equity sha~es . under the Glff1t~ ~,?.fl o/., ( i11) 

· • · yn.r;q,moa,J)~Jimil .'.l.!1>:Li· q .t:. _ 
· ( i) In . the· previous, y~at: ,rele¥f Pt 110 7...'f.'. ~~ssmcnt MXCi:U 
1973-74 · an·iindividual ·gifted, inter· a1ig, 543. sikJs <Hrr.f-fu~gibt 
. cm .:Jt1J nr i :nnrl<! wiJ i..-,....r .. 
private limited company and declar~1 truw rarne Ms KS, IVJ

1per 
· .s~are on .the ~~is of valuation .?ollrs qy;~JW~t~~:i~ue~. >1~e 

gift-tax was assessed· on tbe basis of. ~t1f%~~~ai~~"~~ .'?71. .~~h 
1979 (four days before the sta~qtRfYntW,f{) l~mrv wHJ~.~~~6to 

. expire on 31 March 1979) . The approved valugr ~~d lbtlsed 
th.e valuation oil the 'book value pf the a~sets and ~· bilit.ies of the 

7.r;Vr rr c1.!.lm.cq ~-- '..:Jn : company and not on the markek~alne t. ereot .
1 

naa rnrther 
• > • I>"Z! '([ '.l1 'Wlr J : ~I 

allowed 25% discount m computing the alue as ~hie l6CJ&ks. 
This be . had done by app~:Ying lfhb~ovisio~Jo ~ 'f ~fllth-tax 
Rules to this valuation undet-fU1e . ./Glf~tttl°'9-.J{!) niL!ltt;oVREf.Yr-
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valuation of the gift on account of 25 per cent discount alone 
was for an amount of Rs. 1,27,605 with consequent short levy 
of gift-tax by Rs. 89,604. The short levy with reference to the 
market value of the assets could not be ascertained. 

T he assessment was checked in Internal Audit ; however, no 
o bjoclioo was ra·iscd. 

T he Ministry of Finance have accepted the objection. 

(ii) Two assessees gifted 13,000 and 7,000 shares of a 
p rivate limited company, in March 1975, to two private trusts. 
The value of shares gifted was taken at Rs. 13.98 per share by 
valuing them in the manner provided for in the Wealth-tax Rtiles. 
Ho~ver, on the basis of reference to the total value of the asset!\ 
of the company, as reflected in the balance-sheet of the company 
as on 30 June 1974, the value per share worked out to Rs. 26.97 
There was, therefore, under -assessment of the gift by Rs. 2,59,800 
<1nd consequent sh ort levy of gift-tax by Rs. 64,211. 

The Ministry of Finance have accepted the objection ( Novem­
ber 1981) . Report on rectification and collection of additional 
demand is awaited. 

( iii ) Ao assessee gifted 5,650 unquoted equity shares of 
~· private limited company in respect of t11e assessment year.1 
1972-73 to 1974-75. In assessing tlie gifts to tax the department 

valued the shares in the manner prescribed under the Wealth-tax 
Ruic~. Because of this there was unde r-assessment of gifts by 
R s. 1.43.080, Rs. 84,770 and Rs. 50,084 in respect of the three 
assessment years 1972-73 , 1973-74 and 1974-75 and sh0rt levy 
of gift-tax by Rs. 63,836 in the aggregate. 

The audit paragraph was sent to the M inistry of Finance in 
Augu~t ~ 98 1; their reply is awaited. 

( iv ) Two as~essces ~ift ed 960 shares each of a priva te limited 
compan y in October 1974. The value of the shares in a private 
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limited company was determined by the department at 
Rs. 291.9G per share on the basis of the book value of the assets 
shown in the balance-sheet of the company as on 31 December 
1973 and after allowing 15 per cent reduction in the manner 
prescribed in the Wealth-true Rules. In the absence of the 
market value of the shares, had the book value of the assets as 
per the balance sheet of the company as on 31 December l974 
9een adopted and the 15 per cent reduction not allowed, the value 
of the 960 shares of the company gifted by each ·of the two 
assessees in October 1974, would work out to R s. 461.96 per 
share as against the value of R s. 291 .90 per share adopted by 
the department. 

The incorrect determination of the value of the shares led 
to under-assessment of gift by at least Rs. 2,42,946 in each case 
and short levy of gift-tax by R s. 1 ,25,255 in the aggregate. The 
short levy would work out to a larger amount if market v· Jue 
of the assets had been adopted instead of the book value. 

The Ministry of Finance have accepted the objection . 

(v) An individual gifted 4,000 unquoted equity shares in 
a private limited company to a family trust on 19 March 1975 . 
1be assessing officer, who completed the gift-tax assessment in 
March 1980 (return received in June 1975 and revised retum 
in October 1979) computed the value of these shares at 
Rs. ~6.31 each as per the rules framed under the Wealth-tax 
Act, 1957 allowing discount of twenty-five per cent under these 
rules. The market value of the shares or that of the total assets 
of the company, were not ascertained by the Gift-tax Officer. 
The value of the total assets of the company, if determined under 
the Gift-tax Rules, would have been more, at least, by the extent 
of. discount allowed i.e. the shares would have been valued at 
least at R s. 128.41 each. The incorrect valuation of the shares 
'led to under-assessment of gift by at least R s. 1,28,400 with 
consequent short levy of gift-tax by R s. 33,782. 
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The case was required to be checked in Internal Audit under 
tbe standing instruction of the Board; it was, however, not so 
checked. 

The Miojstry of Finance have accepted the objection. 

(vi) Io May 1976, an assessee gifted 700 shares and 
also sold 3,059 shares of a private limited company and declared 
their value as also consideration received, as Rs. 130 per share 
The market value of the shares gifte<l was determined by the 
department at Rs. 139.23 per share in the manner prescribed 
under the Wealth-tax Rules after allowing 15 per cent discount. 
Further, the department stated that in the income-tax assessment 
the market value of the share was taken at Rs. 1 70 ·per share. 
However, in respect of the 700 gifted shares the market value 
was taken as only Rs. 139.27 whi.le finalising· the gift-tax 
assessment. Also, the deemed gift on 3,059 shares sold, being 
the difference between the · assessed market value and the 
dccla-cd v.aluc, was not subjected to gift-tax. Consequently due 
to incorrect valuation, gifts were under-assessed by Rs. ·t ,43,901 
with consequent short levy of gift-tax by ·Rs. 30,270 in the 
aggregate. 

The Min istry of Finance have accepted the objection 
(~ovember 1981) . Report on collection of additional demand 
is awaited. 

4.29 M istake in calculation of tax 

On the tax.able gift of Rs. 1,98,890 JT1ade by an individual 
in respect of the assessment year 1974-75, the ~mount of gift-tax 
correctly leviable, as per the prescribed rates, ;.vas Rs. 31,278. 
However, the tax due was incorrectly determined by the depart­
ment at Rs. 13,47;7 . . This mistake. w.hi9h respited from ta'I. 

computation in respect 
1
of a slab of rate as Rs: 1,971 instead of 

.. 
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the correct amount of R s. 19,778 thus Jed to short levy of 
gift-tax by Rs. 17,801. 

The Ministry of F inance have accepted the objection. 

4.30 Failure to aggregate gifts for purposes of calculation of 
tax 

A new section 6A was inserted in the Gift-tax Act, 1958 
by the Taxation L aws (Amendment) Act, 1976, with effect from 
1st April 1976. As a result of this new provision, gifts spread 
over five previous years arc aggregated. Gift-tax is first computed 
o u the gift of the relevant previous year aggregated with gifts 
of the preceding four previous years (excluding gifts made before 
1 June 1973) at the rates· applicable to the assessment year 
in question . From the gift-tax so computed, gift-tax on the 
aggregate of the gifts of the preceding four previous years 
calculated at the same rate is deducted. The balance is the 
gift-tax payable on the chargeable gift in respect of the relevant 
assessment year. 

ln the case of an individual who made taxable gifts of 
Rs. 1,14,500, Rs. 5,000 and Rs. 21,000 during the prcvio-us 
years relevant to assessment year 1976-77, 1977-78 and 1978-79 
respectively, the gifts were not aggregated with the gifts made 
during the rele;vant earlier previous years, i.e. taxable gifts ot 
Rs. 21,000 and R s. 80,500 made in the previous years relevan t 
to assessment yea rs 1974-75 and 1975-76 respectively. The 
assessing officer while making the assessments in J anuary /February 
1980 over-looked the amendment regarding aggregation of gifts. 
T he failure to observe the provisions of the Gift-tax Act, 1958 
led to under-charge of gift-tax by R s. 14,450 in the aggregate in 
respect of the three assessment years 1976-77 to 1978-79. 

The Ministry of F inance have acc epted the objection 
and intimated that the mistake which was intended to be rectified 
even earlier has since been rectified. 
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C. Estate Duty 

4.31 The receipt under estate duty in the financial years 
1975-76 to l980-81 compared as under with the budget estimates 
of these years 

Yea r 

1975-76 
1976-77 
1977-78 
1978-79 
1979-80 
1980-81 

Budge t Aclual 
es timates 

2 3 

( In crores or ruPocs) 
9.25 l.t .(i) 

8. 15 ll . 73 
10 .75 12 .30 
11.00 13 .08 
12 .00 14. 05 
13. 00 16 31 

4.32 The arrears of demand and the number of assessments 
pending as at the end of various assessment years were as 
follows 

Year N o. of 1V!-.."•rs 
assessments c f 

pending <lcm;in<l 

2 3 
(In crorcs 
o f : upcc1') 

1976-77 27,256 15.56 
1977-78 28,287 17 .52 
1978-79 28,278 l7 . ti 
1979-80 34,891 17 .23 
1980-81 35,862 21.65 

4 .33 During the test audit of assessments made under the 
Estate Duty Act, 1953, conducted during the period from 1 April 
1980 to 31 March 1981, the following types of mistakes 
resulting in under-assessment of duty were noticed :-

( i) Incorrect valuation of assets. 

(ii) Incorrect valuation of unquoted equity shares. 

( iii) Incorrect valuation of principal value of estate. 

( iv) Lrregular grant of relief. 

( v) Mista.lces in giving effect to appellate orders. 

(vi) Loss of rev~nuc <lue to other mistakes. 

' 
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A few instances of ihese mistakes are given in the followi ng 
paragraphs : -

4.34 Incorrect valuation of asset, 

Under the provisions of the Estate Duty Act, the value of a 
properly included in the principal value of the estate, shall be 
~atcd to be the price which it would fetch if sold in the open 
marl:et at the time of death. 

According to the executive instructions issued in July 1965 
and reiterated in December, 19 71 , in regard to the valuation of 
immovable properties, the 'income capitalisation method' or the 
·tuid and building' method is to be adopted ; the latter where 
the land value is very high as in many urban areas, as lhe income 
from the building does not itself give a correct value of the land 
and building as a whole. 

(i) In assessing the duty on the estate of a deceased person, 
who died in November 1969, the department estimated the value 
of a house property on a land covering an area of 35 cottahJ, 
situated in a metropolitan city at Rs. 1,21,500, being one and a 
half times the valuation adopted, in assessing the wealth of the 
deceased, which was Rs. 81 ,000. The latter figure had been 
arrived at on the basis of the maintainable re:nt of Rs . 4,500 per 
annwn and adopting a multiple of 18. The property had been 
let out at a monthly rental of Rs. 500 to a company in which 
the sons (to whom the property had been gifted in October 1968) 
of the deceased as also the wife of the deceased were promoter­
directors and the deceased himself had also been an advicor. Had 
the urban property with considerable lru1d area been valued under 
the 'land and building method', value of the building would have 
been estimated a t Rs. 43,500 and the 35 cottahs of land at 
Rs. 5,60,000 (at Rs. 16,000 per cottah). The adoption of an 
incorrect method of valuation, resu1ted in under-assessment of 
the estate by Rs. 4,82,000 with consequent undercharge of duty 
by Rs. 1,56,153. 

The audit paragraph was sent to the Ministry of FinaOj:c in 
June 1981 ; their reply is awaited (December 1981). 
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(ii) ln determining the value of 277 unquoted equity shares 
of a company (in which public are substantially interested), with 
a view to including it in the principal value of the estate passing 
on the death of a person. there· was underestimation o[ value by 
Rs. 1,02,213. This resulted from the allowance of an amount 
of Rs. 15,87,818, representing income-tax payable on amounts 
credited in the balance sheet of the company under "reserve for 
collection", as a liability. In determining the value of the shares 
for wealth-tax purposes under the Wealth-tax Rules. tl1e Wealth­
tax Officer had disallowed this income-tax Jiability on tht' ground 
that it was not a Pahi li')· iPcluded in the rcl.c·1anc b~Ja.uce-sheet 

of the company ; the clisallowance had a!so been upheld by the 
Appelfatc Tribunal. Further, there was no indication that this 
liability represented an existing and ascertained liability. Exclud­
ing this liability, as it should have been, the break-up value would 
have worked out to R e;. 864 per share as against Rs. 495 adopted 
in the estate duty assessment. 

F ort.her, the accountable person furnished a revised valuation 
rcpo.rt inducting therein the value of Rs. 5.77 acres of coffee 
estate omitted to be included in the valuation report originally 
ftled. While completing the assessment, however, the value as 
per the original !'eport alone was considered, resulting m escape­
ment of <:slnte valued at Rs. 15,310, remaining unasses~ed. 

Further still, a part of the income-tax refund which was due 
amounting to Rs. 6,738 required to be included in the principal 
value of the estate but was not so induded. As a resul t of these 
mistakes there was short levy of estate duty by Rs. 53,049. 

The Ministry of Finance have accepted the objection. 

(ill) The return received on 24 August 1977 in respect of 
a deceased person included shares in immoveable proper­
ties owned by two Hindu undivided families which shares 
were valued at Rs. 62,500 and Rs. 1,03 ,150 by the accountable 
person The assessing officer referred the properties to the _de­
partm-.'Jltal Valuation Officer in February 1978 for valuation. 

I 
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..) However, the assessment was completed in March, 1979 (at the 
rcque; t of the accountable person) , prior to the receipt of the 

,.., valuation report. On the basis of Inspector's reports, values of 
Rs. 75,035 a.nd Rs. 1,17,002 were adopted in respect .of the. 
said shares respectively,' subject to rectification on receipt of the 
departmental Valuer's report. The values . of the shares of the 
deceased in the two properties were arr~ved at by the departmental 
Valuation Officer as Rs. 1,26,900 :a'lld Rs. 2 ,36, 717 respectively in 
his reports received in April and September, 1979. However, 
the 1!-Ssessment done earlier was not rectified till th is was pointed 
out by Audit in December 1979 and the additional estate duty 
of Rs. 27,870, which bec;ame due had not been d~manded. 

The Ministry of Finance b;a.:ve accepted the objection (Novem­
ber 1981) ; report on completion of re-assessment and collection 
of additional demand is awaited (December 1981) . 

4.35 Incorrect valuation of unquoted equity shares 

According to the provisions of the Estate Duty Act, 1953 
.and the executive instructions i.ssued by the Central Board of 
Direct Taxes (No. 774 of 29 October 1974 and 835 dated 
23 May 1975) the unquoted shares in a pr~vate limited com­
pany should be valued for the purpose of levy of estate duty by 
reference to the market valne of the assets of the company,_in­
cluding goodwill. as on the date of death . Where the ~rket 
value of the various assets C.~·nnot be readily ascertained, the value 
o'f tne assets as shown in the balance-sheet of the company as on 
I.he date nearest to the date of death is to be taken allowing 
suitable appreciation to pro:vide for the increase in value of the 
assets. The valuation of shares for estate duty nurposes is to be 
done independently as per the provisions of the E state Duty Act, 
1953 and the Rules framed thereunder: the provisioos relating to 
the vaJ.uation of shares under the Wealth-tax Act, 1957 and Rules 
thereunder are not applicable to estate duty assessments. 

(i ) While computing the value of the estate of a deceased 
pcr:-:<m. who d ied on 2 August 1978, the value of such equity 
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mares held by the deceased was determined as per instructions ~u- ~ 

ed. by the Board, taJdng goodwill also into account. However ;:11 de­
duction of 15 per cent was allowed on the basis of a provfaion in 
the Wealth-tax Rules 1957, in arriving at the µiarket value. Such 
deduction was not admissible under the Estate Duty Act and the 
Rules. The erroneous pbatement resulted in under-assessment of 
the principal value of the estate by Rs. 1,10,000 and short levy 
of estate duty by Rs. 44,000. 

The Ministry of Finance have accepted the objection. 

(ii) In an estate duty assessment made in December 1979, 
on the estate of a person who died in May 1977, the assc8.<1ing 
officer computed the value of unquoted equity shares in two com­
panies incorrectly by resort to the manner prescribed under the 
Wealth-tax Rules and after allowing discount for non-declaration 
of dividends by the companies. Based on the value of assets 
shown in the balance-sheet of the company (in the absence of 
information -on market value of the asset which could be higher) 
the value of shares would have been R s. 43,152 more. Thcrc 
was short-levy of estate duty by Rs. 12,939. 

The Ministry of Finance have accepted the objection. 

4.36 Incorrect computation of the principal value of estate. 

Under the provision of the Estate Duty Act, in determining 
the value of an estate, allowance has to be made for debtc; and 
encumbrances. 

(i) While determining the principal ,value of the estate of 
a deceased person, who died on 3 March 1979,, the aggregate 
value uf tbe movable properties was incorrectly taken at 
Rs. 1,34,816 although the details added up correctly to 
R~. 2,34,816 as returned by the accountable person. Further, 
although the accountable person declared certain bank balances 
of the deceased amounting to Rs. 13,385, the department omitted 
to include the same in the estate of the deceased. Thus, the 
principal value of the estate was under-assessed by Rs. 1.13,385 
with consequent undercharge of duty by Rs. 28 ,956. 
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Tbe Ministry of Finance have accepted the objection . 

( ii) As per the provisions of the Estate Duty Act, .1953, 
Estate d uty is levied on all properties passing on death. 

While determini.og the principal value of the estate of a 
deceased person at R s. 5,31,556 (assessed in June 1979 and 
subsoquent.ly revised in July 1979) , an amount of R s. 71,245 
representing the value of gold jewellery returned by the account­
able person, was omitted to be included in the principal value. 
The omission resulted in short levy of estate duty by Rs. 21 ,373. 

The Ministry of Finance have accepted the objection. 

4.37 Irregular grant of relief 

A~ pt:r the provisions of section 61 of the Estate Duty Act, 
any mistake apparent from record in any order passed by the 
Assist,-im Controller of E state Duty can be rectified within a 
per iod of five years from the date of such . order. 

An estate duty assessment was completed on 31 August 
1965. determining the value of the estate at Rs. 6,09,055 and 
the estate duty payable at Rs. 82,741. An amount of R s. 80.254 
was paid in instalments by the accountable person towards 
estate duty. The estate of the deceased included properties 
gifted by the deceased within a period · of two years before bis 
death and. gift-tax thereon was assessed in December 1969 at 
Rs. 2.52.775 . The accountable person paid only Rs. 16,000 
as gift -tax against the demand of Rs. 2,52,775 ( reduced later 
in November 1977 to Rs. 2,18,046 on appeal to High Court) . 
However. estate duty assessment was ~evised in January 1973 
givi~ consequential relief of Rs. 10,117 in the estate duty 
payable, under th e provisions of Section 50A of the Estate 
Duty Act, whereunder the gift-tax 'paid' is to be deducted from 
the est.a le duty payable. The relief was given by book adjust­
ment from estate duty already paid ; the amount of Rs. I 0,117 
being_ deemed deducted from the estate duty paid ; and the 
amount taken as credited as further gift-tax of R s. 10, 117 paid 
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over and above Rs. 16,000. The further credit of Rs. 10,11 7 
of gift-tax deemed paid by book adjustment was deemed to lead 
to further i;elief in estate 9uty payable, .to a further extent of 
Rs. 10,117. Again a book adjustment was made and a further 
payment of gift-tax of Rs. 10,117 was deemed paid against a 

' . deemed deduction from estate duty paid. This cycle was re-
peated till August 1974 when the estate duty paid (as .also pay­
able after the revisions in assessment) came down to almost 
nil as against Rs. 80,254 of estate duty assessed as payable in 
August 1965 (total refunds so effected by repe,ating the cycle 
~even times in 1973 and 1974 amounted to Rs. 76,588) . 

I t was pointed out in audit (April 1976) that the five year 
limit for making reassessment having expired, reassessment done 
during the period from January 1973 to August 1974 were not 
provided for in the Act. Re-a~sessment made after the expiry 
of the statutory limitation period, led to "irregular refund of estate 
duo/ o~ Rs. 80,254. 

On this being pointed out, the department stated that the five 
year limit ·was not applicable in such cases, as it had been judi­
cially held that analogous relief contempl::lted tu section 50 9f 
the Estate Duty Act in respect of stamp duty paid on account 
of probate of succession certificate was allowable even after the 
assessment of estate duty had been made. Unlike stamp duty, 
the gift-tax on the gifts made had become a liabili ty of the es­
tate, on the date of death ~nd the Act takes this fact fully 
ihto account in laying down that on the date of assessment, re­
lief is allowable only on account of gift-tax that has been paid. 
The Jaw does not use ~e word "payable". 

while confirming the facts, the Ministry of Finance have stated 
that the adjustments made in this case could not be denied under 
the present scheme of the Act. 

4.38 Loss· of revenue due to other reasons 

In resi>ect of the estates of two deceased persons (who died 
in November 1965 and December 1968), the Assistant Control­
ler of Estate Duty issued notices (in August 1966 and Novem-
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ber 1973 respectively) to persons other than the accountable 
persons asking them for the submission of the accounts of the 
estates. The notices to the accountable persons were issued 
only later, in Febn;ary 1972 and July 1977 respectively. Since 
the proceedings for the levy of estate duty were not commenced 
in the two cases by the assessing officer, within five years from 
the dates of death, as enjoio;:-c\ in section 73-A of the Estate Duty 
Act, 1953, the assessments done in October 1977 and February 
1978 and resulting in demand of estate duty of Rs. 13,125 and 
Rs. 14,152 in the two cases were quashed in appeal. This resulted 
in loss of re.venue amounting to Rs. 27 ,277 in the two cases. 

The audit paragraph was sent to the Ministry of Finance in 
June 1981 who have in their reply advanced the view that action 
under the act was commenced notwithstanding the non-issue of 
the notice was wholly justifiable. 

NEW DELID 
The . . .. ... . .. . . .. ... ., 1982 

(R. S. GUPTA) 
Director of Receipt Audit. 

9th lllarch 1982 

Countersigned 

NEW DELHI (GIAN PRAKASH) 
ComptroJ!cr and Auditor General of India 

The .... .. . . . ...... 1982. 

.)th march 1982 



>
 

-
-, 

t I 
I 

,,----


