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PREFATORY REMARKS 

This Audit Report on Revenue Receipts-Direct Taxes of the Union Govern
ment (Civil) presents the result of audit of receipts under D irect Taxes comprisi ng 
income-tax, wealth-tax, gift-tax, estate-duty and interest-tax. The Report is 
arranged in the following order :-

(i) Chapter 1 incorporates the statistical information regarding the working 
results of the tax administration and audit ; 

(ii) Chapter 2 includes three system appraisals on Assessment of lottery 
business, Deduction of tax at source and Mistakes in assessments 
completed under the summary assessment procedure; 

(iii) Chapter 3 mentions the results of audit of corporation tax; 

(i v) Chapter 4 deals, similarly, with the points that arose in the audit of 
income tax ; 

(v) Chapter 5 covers points that arose in audit of wealth-tax, gift-tax 
estate-duty and interest tax. ' 

The points brought out in this Report are those which have come to notice 
during the course of test audit. 
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OVERVIEW 

Introductory . 

I. This Report presents the results of audit of the 
revenue receipts of the Union Government relating 
to direct taxes, for the year 1988-89, and also eval
uates the adequacy and observance of the regulations 
and procedures framed by the Revenue department 
with a view to securing an effective check on the ass
essment, collection and proper accountal and allocation 
of taxes. Out of the total number of 17,653 audit obs
ervations issued to the various Commissioners of ln
come-tax during the year with a gross revenue effect 
of Rs. 25,895.39 lakhs, only 945 important audit 
findings with a total tax effect of Rs. 9, 170. 85 lakhs 
~ave been included in this report. Besides, the findings 
m respect of three system appraisals have been included 
in a separate chapter. Further, an appraisal on 'Amnesty 
Scheme, 1985' has also been brought out as a separate 
volame during the . current year [Para 1 . H]. 

The total collections from all the direct taxes for 
the year 1988-89 were Rs.* 8,828. 68 crores (Rs. 
6757 .18 crores for 1987-88), of which the proceeds 
from Corporation-tax were Rs.* 4,4-07 . 21 crores (Rs. 
3,432.92 crores for ·1987-88). The total cost of collec
tion wasRs.187 .28"' crorcs. Ascompared to 1987-88 the 
collection was higher by 30 . 65 percent during I 98S-89 
(Para 1. 01 and 1. 04] 

The total number of assessees at the end of the year 
1988-89 was ** 75,37,266. During the year* 2,73, 109 
ne"!' assessees were added to the tax-base, registering 
an increase of 3 . 76 percent as co mpared to the previous 
year [Para 1 . 05]. 

The total number of assessments pending at the 
end of the year I 988-89 was** 13,00,059 and the arrears 
of demands as on that date were R s.** 5,802 . 11 crores. 
The arrears in collection worked out to ** 65 . 72 
per cent of the collection lor the year as a whole 
[Para 1 . 06 and 1 . 07]. 

System Appraisals 

ll. Asses.§ment of Lottery business 

The test-ch~ck in audit of lhe assessments of persons 
connected w1~h lottery business, such as organising 
agents, stockists, etc ; revealed absence of detailed 
and co.-ord.inated scrutiny . and other shortcoming~, 
~uggestmg inadequate and ineffective monitoring and 
mternal controls, and lack of proper procedures. The 

'

audit findings are: 

- Substantial undercharge of tax of over Rs. 6 
· crores; 

- Large scale avoidance of tax by adoption of 
questionable modes; 

Inadequate safeguard against surreptitious sale 
of winning tickets and dissipation of income; 

Omission to centralise assessments of those ass
ociated. ma!nly with lottery business for proper
co-ord10at1on; 

Absence of one single source for collection and 
collation of information of lottery assessees 
so as to widen the tax base; 

Wide fluctuating profits as between assessees 
and assessment years; 

Absence of evidence of cross-check with tax 
deduction returns, to book liable tax payers 
not filing returns; 

Delays and deficiencies in deduction of tax at 
source, and narrow ambit of compulsory 
source-deduction of tax to lottery payments; 

- Widespread non-compliance of anti-evasion 
measures as rega1ds complusory maintenance 
of accounts, tax audit a nd payments only 
through cheques, drafts etc., 

Notable cases included in the review are : 

(i) There was incorrect exemption in a summary 
assessment of profits of Rs. 60 lakhs in the case of a 
Sports Trust which had organised .two lottery draws 
without any licence. There was also suppression of sale 
of tickets by Rs. 1.13 crores (Rs. 77.12 lakhs) [Para 
2. 01 · ll(iii)(a), (c)]. . 

(ii) In three other cases though the trusts had become 
void due to violation of the lottery rules, the income 
was nevertheless exempted . F urther, the sales of tickets 
were suppressed by Rs. 19 1.51 lakhs. Refund of prize 
money of Rs. 25 lakhs on unsold tickets was also 
not accounted for in one case (Rs. 240.55 lakhs) [Para 
2 . 01.11 (i), (ii) & (iv)]. 

(iii) On the basis of a post-dated court affidavit 
the claim of an individual that the prize money o f 
Rs. 2.22 crores in a raffle was jointly won with his 
wife and two sons, was accepted without proper in
vestigation though the affid~,vit of one of the members 
had not been accepted [Para 2 . 01 . 20]. 

(iv) A registered society which was permitted to 
raise ~unds for repayment of Government loans thro ugh 
lotteries and had earned Rs. 405.26 lakhs in the 
business, a rranged the conduct of lotteries throuoh 
another society, agreeing to advance a loan ~f 
30 per cent of the net proceeds of the lottery business 
for 2 1 years at a nominal interest of one per cent. 
Altho ugh the former society had diverted its income for 
objects other than that of the society, and the service 
society was also liable to tax proceedings, the department 
failed to initiate any assessment proceedings on both 
the societies [Para 2.01.23). 

Ill. Deduction of tax at source 

Consistent with the theme of PAYE (Pay-as-you-earn), 
the Income-tax Act provides for advance collection 
of tax by deduction of tax at source. Almost all regular 
incomes/payments are liable to tax deduction at souc:ce 
and more than 30 per cent of the annual tax is collected 
in this form. Supplemented by the prescribed rules and 

, •Figures furnished by the Controller General of Accounts are provisional. 
**Figures furnished by the Ministry of Finance arc provisional. 
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OVERVIEW 

procedures, these provisions are intended to safeguar d 
aga inst any possible escapement of income by sup
pression of income, or by not fil ing of tax returns. 

The Publ ic Accoun ts Committee, as early as in 
. 1977-78, whiJe commenting on the working of salary 
circles, had recommended effective control over the 
system of tax deductio n at source. 

The review of the system by audi t disclosed errors 
and deficiencies in the procedure of coll\:ction of tax 
at source, such as : 

Non/short deduction. of tax and delays/o missions 
in remittance of deducted tax involving 
interest/penalty leviable of' Rs. 7.48 crores; 

Non-compliance in furnishing of periodical returns 
by tax payers co upled with monitoring lapses 
by the department, with penalty effect of 
Rs. 3.89 crores; 

- Non/incomplete maintenance of control registers 
and non-reconciliation of tax deduct ions reg
ularly; 

No regular reconciliation with b .nk challans; 

No visi ble improvement in administration of 
'tax deducted at source· despite creation o [ 
exclusive T. D.S. Sections; 

No machi nery for efiective co-ordination cross 
check and verification of inland and foreign 
deduction certificates ; 

Slow progress in allotment or Tax Deduction 
Account Number ; and 

Absence or internal audit and administrative 
supervisions [Para 2 . 02. 7J. 

JV. Summary assessment procedure 

The review of Stunmary Assessment Scheme 
included in the Audit Report 1986-87 had revealed 
hardly any significant reduction in pendency o r added 
voluntary compl iance. t he twin o bjectives of the Sc
heme. The sample scrutiny prescribed with a view to 
check any abuse of the Scheme, according to the findings 
of the review had apparently failed. Besides, substantial 
under-assessment of tax were also noticed in such cast::s. 
These irregularities contim1ed to recur in no small 
measure, as evidenced during subseq ue1u audits and as 
reflected in the Audit Report 1987-88 

During the test-aud it of the year 1988-89 several 
mistakes and omissions of t he nature reported in the 
previous Audit Reports were continued to be obser
ved and the important cases have been highlighted 
in the review. The under-assessment of t ax in 6,547 
representative cases included in this review comes to 
Rs. 18. 48 crores [Para 2 . 03 . 4]. 

V. Results of test audit 

The mistakes noticed during test-audit ranged from 
si mple arithmetical errors to major points of law and 
procedure i,nvolvingsubstantial amounts of revenue. A 
number of mistakes were attributable to lack of correla
tion between various direct taxes assessments. 

Some selected cases involving substantial revenue or 
s ubtle poi nt-; of law included in the Aud it Report are 

summarised in the fo llowing paragraphs. The tax effect 
and the reference number of the relevant paragraphs 
in the Report are indicated in bracket against each 
case. 

Corporation-tax 

VL Avoidable mistakes in computation of income and 
tax 

Arithmetical mistakes caused due to negligence 
in the co mputation of income and tax cont ributed to 
under-asse.;sment of Rs. 1 l . 21 crores by way or tax in 
just 679 cases. The errors included adoption of incorrect 
figures/digits, errors in totalling and transcription, 
double allowance and the like, and were indicative of the 
deficie11cies in the internal controls and procedures, 
incl uding internal a ud it. [Para 1.19] 

A few representative cases are given hereunder 

(i) (n the case of a co mpany, while giving effect to 
an appellate order allowing deduction for a sum of 
Rs. 80 . 03 lakbs in t he assessment year 1985-86, the 
deduction allowed earlier for the same amount, in 
the subsequent assessment year 1986-87, was not 
withdrawn, resul ting in double deduction ot Rs. 80 . 03 
lakhs (Rs. 42 .02 lakhs) [Para 3. 06. l(v)(b) Item l]. 

(ii) In another case, a sum of Rs. 36. 07 ~akhs repre
senting d ifference in opening value of work m. progre~s 
in l 982-83, was not reduced from the total mcome m 
1983-84 leading to over-computation of loss by 
like am~tmt (Rs. 25. 88 lakhs) [Para 3. 06 . l(iv) Item 5] . 

(iii) bl a t hird case, there was excess computat ion of 
loss by Rs. 21. 60 lakhs d ue to adoption of the total 
disallowances as Rs. 107 .49 lakhs instead of as Rs. 
129. 09 lakhs (Rs. 12 .47 lakhs) [Para 3 .06 .1 (iv) 
Item 7]. 

VII. Failure to observe the provisions of the Finance
Acts 

(i) In the case of three companies in~or~ect deter
mination of status led to mcorrect appl1catJ.on of the 
rate of tax and an aggregate undercharge of tax of 
Rs. 16. 05 lakhs. (Rs. 16 .05 lakhs) [Para 3.07 .1]. 

(ii) There was short levy of tax ? f Rs. 20 .. 98 lakhs 
in five cases of non-resident companies due to mcorrect 
application of the concessional rates, to interest earned 
prior to the date of operation of the convention I 
governing double taxa~ion aweement between Govern
ment of India and United Kingdom (Rs. 20. 98 lakhs) 
[Para 3 . 07. 4]. 

VIII. Incorrect status adopted in assessments 

Assessment of three companies, which did ~ot satisty 
the prescribed tests, viz., listing. in a recognised stock 
exchange and holding of. a certain J?e.rcentag~ of the 
shares by any of the specified ~uthonttes/bod 1es ~hro u
ghout the p revious year, as widely held companies led 
to undercharge of tax of Rs. 7. 74 lakhs (Rs. 7. 74 
lakhs) [Para 3 . 08. l ,2,3]. 
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OVERVIEW 

I X. Incorrect computation of business income 

Mistakes in computa tion of business income were 
noticed in 3,603 cases involving tax effect of Rs. 92 . 60 
cror~ . Many of the concerned assessments were finalised 
by senior officers of the department lPara 1.19). 

Some i mportant cases are : 

(i) Erroneous allowance of the entire expendit ure of 
Rs . 60. 56 lakhs on issue of debentures for expansion of 
business incurred by a company running a hotel, instead 
of al lowing it to be deducted in the equa l insta lments 
s ubject to certa in limits as provided under the Act, 
led to excess deduction of Rs. 58. 06 lakhs (Rs. 51 . 79 
Jakhs) [Para 3 .13. 1]. 

(ii) Allowance of a sum of R:.. l . 58 cro res, being 
actual payment of gratuity by a co mpany which took 
o ver several sick textiles mills adjustable only against 
•gratuity provision account' created at t he time of take 
over, led to excess computation o f loss by like amount 
(Rs. 88. 66 lakhs) [Para'3. 17 . l (i)]. 

( iii) Allowance of a sum of Rs. 35. 7 I lakhs in a 
company's case towards shifting o f machinery from one 
place to another. though inad missible as bei ng capital 
expenditure, resulted in under-assess men t of income of 
Rs. 35. 71 lakhs (Rs. 24 .49 lakhs) [P ara 3 . I 7 . 2]. 

(iY) Allowance of capi ta l expend iture incurred on 
d rawings. design~ and know-how led to unde1 -asse5s
ment of inco me of Rs . 24.9 1 lakhs in the case o f a 
compan y (Rs. 20 . 68 lakhs) [Para 3 . 17 . 3]. 

(v) P rovision made by a bank for bad and do ubtful 
d ebts in relation to ad vances made by rural branches is 
admissible as deduction subject to certain limits. 
Allowance of the deduction in exces~ of the provisions 
mad e in one case led to exec~ carry fo rward of unabsor
bed depreciation of Rs. 21 .36 lakhs (Rs. 12.33 lakhs) 
[Para 3 . 19 . 2]. 

( vi) Erroneous allowance of loss due to fluctuations 
in t he rate of exchange of currency amounting to Rs. 
2 . 43 crores in one company's case led to exce~s carry 
forward of loss of an equa l amount (Rs. l . 40 crore-;) 
{P ara 3 . 20]. 

(vii) Disallowance of only nominal ammmts out of 
advertisement, publicity, etc .. and on guest house ex
penses, instead of at the rate as estimated by two com
panies for another year with more or less the same 
turnover, led to under-assessmen t of income of Rs. 
36 . 26lakhs am! Ri>. 36 .30 Ja khs (Rs. 47 .78 la khs) 
[Para 3 . 21. I , 3 . 22 . J]. 

(viii) Allowance of expenditure on maintenance of 
guest houses abroad, contrary to t he provisions of the 
Act, in one case. resulted in income being computed 
short by Rs. 11.31 !a khs (Rs. 11.94 lakhs) [Para 3 . 22 .2] . 

(ix ) (a) Erroneous a llowance of a provision of Rs, 
43. 87 lakhs under 'P rovision fo r tank repairs account, 
though not an ascertained liability. Jed to under-as
sessment of income of Rs. 43 . 87 lakhs (R s. 37. 04 
Jakhs) [Para 3 . 23 . 1 ]. 

(b) Jn another case, a llowa11ce of a sum of Rs. 34 . 55 
lakhs, being provision for amortisation of SWlk cost of 
mining equipment, led to excess computation of loss 
of like amount (Rs. 19 .47 lakhs) [Para 3 .23 .2). 

(c) In two other cases, erroneous allowance was 
granted in respect of p rovisions for loss on account of 
o bsolescence of stores and for absolete inventory, 
amounting to Rs. 19.84 lakhs and Rs. 19 .68 lakhs 
respectively (Rs. 29.93 lakhs) [Para 3 . 23 .11, 12]. 

(x) From assessment year 1984-85, liabilities towards 
certain taxes and contributions to provident fund, gra
t uity fund, etc .. a t'e not adm issihle as deduction unless 
actually paid d uring the relevant previous year. In 
five cases a lone, there was incorrect a llowance of unpa id 
liabilities aggregating to Rs. 4 . 10 crores (Rs. 2 . 39 
crore1>) [Para 3 . 26 Sr. Nos. 1, 2, 3, 4, S]. 

(xi) In the case of a general finance and investment 
company, legal hei1 s of certificate holders, in t he event 
of the latter's death six months after the date of accep
tance of the p roposal, are entitled to refund of the subs
criptions paid without any interest. Regardless of this, 
the comp:rny was incorrectly allowed a sum of Rs. 
1 .42 crores by way of interest liability in s.uch cases 
for four years (Rs. l . 35 crores) [Para 3 . 27 .1]. 

(xii ) In another case, the difference of Rs. 30 . 84 
lakhs between the bonus provision and actual payment, 
was not d isallowed as returned by assessee company 
(Rs. l7. 8 l lakhs) [Para 3 . 27 .2]. 

(x iii ) Omissio11 to assess the bank i11tcrest of Rs. l . 30 
crorcs a llowed as a deduction in earl ier years, but 
waived under arrangement with the creditors, as income 
of an assessec C.>m pa ny led to the under assessment 
of a like a mount (Rs. 76 .85 lakhs) [Para 3.27. 3] . 

(xiv) Allowance of loss due to revaluatio11 of in
vestments in securities of Rs. 16. 73 lakhs in the case of 
a non-resident b:tnking company. led to under-asses
sme11t o f incom~ of Rs. 16 . 73 la khs (Rs. 13.35 lakhs) 
[Para 3 . 27 . 4]. 

(xv) [n the cac;e of a public secto r company, the 
excess of receipts over expenditure of Rs. 12 .43 lakhs 
was c,rroncously adopted as a loss resulting in over
computatio n of loss by Rs. 24. 86 lakhs (Rs. 14.01 
lakhs) [Para 3 .27 .S(i)]. 

(xvi) In the case of a G overnment Shipping Com
pany. liability towards certain payments of Rs. 1 . 78 
crores allowed in assessment year l983-84 was again 
a llowed in assessment year 1984-85 instead of the ad
missible a mount of Rs. I . 22 crores, leading to excess 
deduction of over Rs. 55 lakhs. (Rs. 31. 96 lakhs) [Para 
3 . 27 .S(iv)) . 

(xvii ) Omission to disallow the difference in interest 
payable per taining to ea rlier p revious years, o f R s. 
36. 71 lakhs debited to accounts by an assessee com
pany following mercantile system of acco unting led 
to under assessment of income of a like amount (Rs. 
21. 20 lakhs) [Para 3 . 27 .S(v)]. 

(xviii) Assessment of compensation received by a 
company under an arbitration award of Julv 1984 in 
the assessment year 1985-86 instead of in 1986-87, 
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led to incorrect ca rry forward of loss of Rs. 39 . 97 lakhs 
beyond t he permissible period (R;,. 20 . 06 lakhs) [Para 
3 . 27 .6] . . 

(xix) Allowance of pre-incorporation expenses of 
R s. 3. 13 crores in the case of a company, which was 
being written off separately as preliminary expenses, 
led to excess co mputation of loss by Rs. 3 . 13 crores 
(Rs. I . 85 ~• ores) [Para 3 . 27 . 13]. 

X. Irregularities in allowing depreciation and invest
ment allowance 

In respect of capi tal assets, ba rring a few exceptions 
employed in business, the Act provides for depreciation 
and investment allowance subject to certain conditions 
and restrictions. Mistakes in allowing these deductions 
were noticed in 1,497 cases i11volving a revenue effect 
of Rs. 38 . 52 crores [Para 1 .19). 

A few exa mples are 

Depreciation 
I 

(i ) Jn two company cases, a llowance of dep reciation 
at 15 per cent instead of at the correct ra te of I 0 per 
cent on plant and macbinery led to excess a llowance 
of depreciation of Rs. 41 . 10 lakhs (Rs. 24 .05 la khs) 
[Para 3 .30 . 1 Items l , 2]. 

(ii) In. another case, a mistake in calculation of dep
reciation a llowa nce on machinery and enabli ng works 
d uring revision of assessment to give effect to 1educed 
depreciation, led to excess a llowance of dep reciation 
of Rs. 30 . 65 lakhs (Rs. 17. 70 lakhs) [Para 3 . 30 .1 
Item 8). 

(iii) Allowance of depreciation at higher rate to cons
truction machinery, machinery relating to plastics and 
goods factories, and petro-chemical complex, led to 
grant of excess depreciation of Rs. 22.65 lakhs in three 
cases (Rs. 16 . 12 lakhs) [P ara 3 .30 .1 Items 6,9, 10). 

(iv) Allowance of depreciatio n on general building, 
includ ing water supply system, varying fro m 7. 5 per 
cent to 15 per cent against 5 per cent as admissible, 
led to depreciatio n being allowed in excess by Rs. 
14 . 17 lakhs in one case (Rs. 8. 18 lakh&) [Para 3.30.1 
Item 19). 

(v) Adoption of incorrect rate of deprecia1 io n in 
another case on road$, culverts and bridges, water sup
p ly and drainage and mobile equipment, led to excess 
depreciation of Rs. 43. 63 lakhs (Rs. 24 . 92 lakhs) 
[Para 3 . 30 .1 Item 21]. 

(vi) Erroneous allowance of depreciation on hotel 
buildi ng treating it as factory building instead of 11011-

factory building, led to depreciation being allowed in 
excess by Rs. 55.35 lakhs (Rs. 31 .96 lakbs) [Para 3 .30 .9 
(i)]. 

( vii) Adoption of incorrect wri tten down value of plant 
and machinery. etc., in seven cases resulted in under
assessment of income of Rs. 21. 60 lakbs and excess 
carry forward of loss, unabsorbed depreciation of 
R s. l 5. 46 lakhs (Rs. 24 . 16 lakhs) [Para 3. 30 .12). 

(viii) From the assessment year 1984-85, initial depre
ciation allvwed 011 bu ilding is also to be deducted in 
&:omputing the written down value. Omission to deduct 

initial depreciation of Rs. 3 . 54 crores in arriving at the 
written down value of a hotel building led to excess 
grant of depreciation of R s. 17 . 71 lakhs (R s. 16 . 55 
lakhs) [Para 3 .30. 13]. 

(ix) Incorrect working of depreciation while giving 
effect to reduction from t he cost of plant and machinery, 
uf capital subsidy c f Rs. 22 . 50 crores received from a 
State Government in the case of a State Electrici ty 
Board, led to excess grant of depreciation of Rs. 23 . 31 
la khs {Rs. 12. 24 lakhs) [Para 3 . 30 .14]. 

(x) Omission to consider the initial depreciation a l
lowed on p lant and machinery in ten company cases 
led to excess grant of depreciation of Rs. 69 . 15 lakhs 
and excess carry forward of unabsorbed depreciatio:a 
of Rs. 12 .22 lakhs (Rs. 48.26 lakhs) ~ara 3 .38 .16). 

(xi) In the assessment of a Gc.vernment corporation, 
allowance of additional depreciation on old assets, 
led to excess computation of loss by Rs. 37 . 49 crores 
(Rs. 2 l. 65 c rores) [Para 3 . 31.1). 

(xii) There was excess set off of unabsorbed depre
ciatio n by an amoc:it of Rs. 22 . 14 lakhs in the case o f 
a private limited company (Rs. 15. 11 lakhs) [Para 
3 .32 .1). 

(x i ii ) In two cases, allowance of add itiona l depre
ciatio n and extra shift allowance on electrical fittings, 
though ne t permissible, led to under-assessment of 
income of Rs. 11 . 99 lakhs (Rs. 7 . 96 lakhs) [Para 
3 . 36. 3(ii), (iii)]. 

Investment allowance 

(i) There was incorrect grant of investment allowance 
of Rs. 16 . 17 !akhs in the case of a company executing 
civil construction works (Rs. 9. 34 lakhs) [Para 3 . 37. 2]. 

(i i) Investment allowance of Rs. 26 .86 lakhs allowed 
to a company which was not a small scale industrial 
undertaking and which was engaged in the manufacture 
of domestic electrical appliances, resulted in u!lder
assessment of income of Rs. 26. 86 lakhs (Rs. 20 . 52 
la khs) [Para 3 . 37 . 5(i)). 

(iii) A closely hdd ccmpany was dissolved and all 
assets were transferred to three compan ies. Though the 
transfer did not constitute 'amalgamation' within fhe 
definition of the term and the transfer had taken place 
within the prohibited period of 8 years, investment 
allowance of Rs. 35 . 34 lakhs allowed in one case was 
not wi thdrawn (Rs. 21.40 lakhs) [Para 3 .37 . 7]. 

(iv) Grant of in vestment allowance on full cost of 
p lant and machinery, without being reduced by the 
subsidy c f Rs. 16. 14 crores received from a State Go
vernment, led to excess grant of investment a Jowance 
of Rs. 4 . 0 3 crores in the case of a State Electricity 
Board (Rs. 2 . 11 crores) [Para 3 . 37 .10]. 

(v) Failure to m ake ap propriate adjustment with 
reference to variation in rupee liability consequent o n 
fluctuation in the rate of exchange Jed to excess allowance 
of investment allowance of Rs. 54 . 89 lakhs in one ceas 
(Rs. 30 . 94 lakhs) [Para 3 .37 .12(i)]. 
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(vi) Jn four company cases, investment allowance o( 
Rs. ~ ·. 81 crores was erroneously allowed althc•u&h the 
reqms1te reserve was not created (Rs. 2 . 76 crores) 
[Para 3 . 37 .13 (i to iv) ]. -

(vii) Excess and irregular carry forward and set off 
of unabwrbed investment allowance of Rs. 73 . 48 lakhs 
in three company cases involved undercharge of tax of 
Rs. 53. 94 lakhs (Rs. 53.94 lakhs) [Para 3 .38 .1, 2, ~]. 

XI. Income escaping a~ent 

Omission to assess incomes of the relevant previous 
years accounted fo r a total under-assessment of tax of 
Rs. l~ .28 crores in 1,527 cases lPara 1.19]. 

A few instance' are : 

(i) An amalgamated company credited a sum of Rs. 
1 . 44 crores being remission of interest due to financial 
institutio ru; and banks, and allowed as deduction in 
earl ier years to the general reserve account but the same 
was omitted ~ be as~ssed as income leading to under
assessment of income of equal amount (Rs. I . 05 crores) 
[Para 3 . 41 , 2]. 

(ii) In another case:-, an amount of Rs. 51 . 79 lakhs 
credited tv accounts out of excess provisions relating 
to earlier years was not treated as income (Rs. 29. 90 
lakhs) [Para 3 . 41. 3]. 

(iii) Sales tax collected constitutes trading receipts. 
Effective from assessment year 1984-85, deduction is 
allvwed towards sales tax payable to the extent actually 
paid to Government during the year. Non-assessment 
of sales tax collections to the extent unpaid to Govern
ment account led to over-computation of loss by Rs. 
1.28 crores in the 1.:ase of a limited company (R~. 74 . 44 
lakhs) [Para 3 . 41.1 Item I]. 

(i r) In the case of a nationalised bank, omission to 
take into account the surplus on account of revaluation 
of securities while allowing the depreciation on such 
revaluation as per appellate orders, led to under assess
ment of income of Rs. l . l 7 crores (Rs. 69 . 63 lakhs) 
[Para 3 . 41 . 9]. 

( v) Omission to assess the stock with the disposal 
otftce1 s and in the show room, aggregating to Rs. 83 .15 
lakh~ as closing stock, in the assessment of a Government 
company, led to short computation of income by Rs. 
83 . 15 lakhs (Rs. 46. 87 lakhs) [Para 3 . 41 . 10]. 

(vi ) Incorrect assessment of detention charges and de
murrage charges of Rs. 16. 72 lakhs and Rs. 2 . 13 crores 
as income of shipping business in the case of two non
resident shipping companies led to short assessment of 
. income of Rs. 2 .13 crores (Rs. 86 .04 lakhs) [Paras 
3 . 29, 3 .41.11]. 

XII. Incorrect carry forward and set off of losses 

Unabsorbed business losses are, under the Act , 
entitled to be carried forward and set off against business 
income of later years upto a period of 8 years. So is the 
case of unabsorbed depreciation but the period is in
defini te. Owing to incorrect set off of losses, unabso rbed 
depreciation, etc., there was under-assessment of tax of 
Rs. 23 . 87 crore~ in 290 cases (Para 1 .19]. 

Some : important cases are 

(i) In the case of three companies, due to set off of 
incorrect amounts in later year' there was exoess carry 
forward of loss and unabsorbed depreciation of Rs. 
29 . 84 lakhs (Rs. 17 . 83 lakhs) [Para 3. 42.1, 2, 3]. 

(ii) Carry forward and set off of unabsorbed losses, 
depreciation, etc., have a given order under the Act. 
Due to omission to follow the prescribed order of 
priority in one case, there was under-assessment of 
income an~ excess <(a.fry forward of losses aggregating 
to Rs. 7. 85 lakhs (Rs. 4. 64 lakhs) [Para 3 . 41 .14). 

XIII. Mistakes in assessments while giTing effect to 
appellate or~ers 

(i) While giving effect to an appellate order in 
the case of a State Electricity .Board, a sum of Rs. 1 . 07 
crores being provision for doubtful debts on sale of · 
energy was erroneously allowed, though the di s
allowance thereof in original assessment was actually 
eonfirmed in appeal (Rs. 60 . 32 lakhs) [Para 3 . 43 . lJ: 

(ii) In another case, a sum of Rs. 68 . 82 lakhs dis
allowed on various counts in the original assessment was 
allowed in first appeal and was given relief. While the 
department's further appeal to Tribunal was dismissed, 
the assessing officer again allowed a relief of Rs. 68 . 82 
lakhs resulting in double deduction (Rs. '40 . 69 lakhs) 
[Para 3. 43 . 2]. 

(iii) While giving effect to an appellate order upholding 
the disallowance of Rs. 24.12 lakhs being provision for 
bonus, the assessing officer erroneously allowed relief · 
instead (Rs. 13 .93 lakhs) [Para3 .43.3). 

XIV. Irregular exemptions and excess reliefs 

Total income is computed under the Act after allowing 
deductions in respect of certain payments like donations, 
etc., and in respect of certain incomes from industrial 
undertakings, export turnover, etc., subject to prescribed 
conditions and .limits. Mistakes in correctly applying 
these provisions were noticed in l ,202 cases with revenue 
effectof Rs.14.88crores [Para 1.19). 

(i) No deduction is admissible if the total income 
before considering the deductions is nil or a loss, after, 
interalia, set off of unabsorbed business losses, depreciat
tion etc. There was incorrect allowance of brought 
for~ard deductions aggregating to Rs. 36. 68 lakhs 
towards donations, profits from new industrial under
taking in backward areas, export turnover and inter
corporate dividends, in t he case of a public limited 
company whose total income worked out to a loss (Rs. 
21. 18 lakhs) [Para 3 .44.1] . 

(ii) Omission to reckon the total income after adjust
ment of brought forward losses, unabsorbed deprecia
tion and investment allowance, etc., for the purpose of 
eligibility to the deductions in . the ca~e of three compa
nies, led to incorrect ded.uct10ns being allowed to the 
extent of Rs. 57 .08 lakhs (Rs. 34.-56 lakhs) [Para 
3 .44 .3, 4, 5] • 

(iii) The aggregate of a dmissible deductions towards 
donations, expor t turnover, etc. is to be limited to the 
gross total income under the Act and is also to be 
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restricted to seventy per cent of the pre-in~entive total 
income with the balance allowed to be earned forward. 
Incorrect carry forward of deductions in excess of the 
pre-incentive total income, of Rs. 21 .43 lakhs, in two 
cases, led to excess carry forward of Rs. 2 l . 43 lakhs 
(Rs. 14.26 Jakhs) [Para 3.44.6, 7]. 

(iv) Under the Income-tax Rules, only forty per cent 
of the income from sale of tea grown and manufactured 
is regarded as income liable to tax while the remaining 
sixty percent is reckoned as agricultural income. 
Allowance of certain deductions with reference to the 
total profits in the case of two tea companies led to excess 
deduction of Rs.33 . 30 lakhs (Rs . 18. 88 Jakh) [Para 
3.46.1, 2]. 

(Y) Omission to revise the deduction in respect of 
profits from execution of projects outside India conse
quent on set off of unabsorbed investmen t all?wance 
reducing the income, led to under-assessment of income 
of Rs. 51 .47 lakhs (Rs. 38 . 96 lakhs) [Para 3. 47]. 

(Yi) In the case of a multinational _compa?y, a deduct
tion"of Rs. 36. 93 lakhs was allowed in relat10n to export 
which included also exports from its units situated in a 
Free Trade Zone, profits wherefrom were totally exempt 
from tax. Incorrect allowance of deduction on the 
exempt income led to excess deduction of Rs. 20 . 19 
lakhs (Rs. 16. 76 lakhs) [Para 3.48 . l]. 

(llii) In another case allowance of the incentive de
duction for export, for which the company acted as 
merely an intermediary, led to excess deduction o f Rs. 
28.55lakhs (Rs. 19.48 lakhs) [Para 3.48.2]. 

(viii) D eduction in re~pect of royal~y, etc., r~cei_v~d 
from a foreign enterprise 1s, according to JUd1cial 
decision to be compufed with reference to the quantum 
ot inco~e included in the gross total income. Allowance 
of the deduction on an income of Rs. 3 . 13 crores instead 
of on the business income from royalty computed at 
Rs. 2. 74 crores, led to under-assessment of income of 
Rs. 39.64 lakhs (Rs. 27 .05 Jakhs) [Para 3.53.1]. 

(ix) Whe1 e the aggregate of the deductions un_der the 
specified provisions of the Act exc~eds the tota l mcome 
computed without any such deduction, the amount to be 
deducted will be limited t o seventy per cent thereof. 
Mistakes in applying the above provisions in three cases 
had the effect of short assessment of income by Rs. 
70.52 lakhs (Rs.44.1 7 lakhs) [Para 3.55.1, 2, 3]. 

(x) In another case, carry forward o f the unabsorbed 
deduction was 11ot correctly adopted a t R s. 7,31,890 as 
revised but allowed at Rs. 21,29,987 as determined in the 
original order leading to short computation of income 
by Rs. 13. 98 lakhs (Rs. 8 . 07 lakhs) [Para 3. 55. 4]. 

XV. Non/incorrect levy of interest 

(i) In the case of a company interest leviable for bela ted 
filing of return aggregating to Rs. 32 .68 lakhs for two 
years was not charged (Rs. 32. 68 lakhs) [Para 3 . 57 .1 
Sr. No. 1]. 

(ii) Jn another case there was non-levy of interest of 
R s. 29 .43 lakhs for short payment of adva nce tax (Rs. 
29 .4~ lakhs) [Para 3. ~8 .1. Sr. No. 1 ]. 

(iii) There was omission to levy in~erest for belated 
payment of tax in three cases aggregating to Rs. 45. 07 

Xll 

lakhs and in another case Rs. 10. 09 lakhs for failure to 
credit tax deducted at source of Rs. 19. 49 lakhs to the 
Government (Rs. 55 .17 lakhs) [Paras 3. 59 .1 Sr. Nos. 
1,2,3,3. 61 S. No. 1]. 

XVI. Mistakes in assessments of surtax 

(i) Surtax is levied on the chargeable profits computed 
from the total income for income-tax as reduced, inter 
alia, by the net amounts of inter-corporate dividends and 
income-tax payable. Allowance of the aforesaid deduc
tions on gross amounts together with excess allowan1,;e of 
s tatutory deduction by R s. 51.49 lakhs in the case of a 
company resulted in chargeable profits being computed 
at nil instead of an income of Rs . .I . 34 crores (Rs. 33 . 59 
lakhs) [Para 3. 69 . 3(i)]. 

(ii) incorrect inclusion of bonus reserve aggregating 
to Rs. 2. 63 crores in the capital computation of a 
Government corporation led to under-asi;;essment of 
char geable profits by Rs. 39 . 52 lakhs (Rs. 17 . 74 lakhs) 
[Para 3. 69. 3 (iv)]. 

(iii) Reserves created by revaluation of boo k assets 
are not regarded as 'Capital' for surtax. In two cases, 
capital reserves totalling to Rs. 36 . 74 crores consequent 
on revaluation of land and building and other 
book assets, led to less computation of chargeable 
profits by R s. 73. 12 la khs (Rs. 28. 89 lakhs) [Para 
3. 69. 6(i), (ii)]. 

(i v) Omission to reduce the capi tal of a widely held 
company with reference to fore ign income of R>. I . 08 
crores not included in total income. led to excess com
putation of capita l base by Rs. I . 66 crores and short 
computa tion of chargea ble profits by Rs. 24. 90 lakhs 
(R~ . 11 .20 lakhs) [Pa ra 3 . 69.6(iv)J. 

(11) Inordinate delays in completion of surtax assess
ments in six cases led to postponement of collection of 
revenue of Rs. 1. 06 crores [Para 3. 72]. 

XVII. Income tax 

""-:' Some important mistakes in the assessmvnts of 
non-company tax p:iyer.> a r.::: 

(!) Omission to add back investment a llowance re<>erve 
of Rs. 76.43 lakhs debited to the profit and loss acco unt 
in tbe case of au 'association of person5' led to uader
charge of tax of Rs. 34.36 lakhs (Rs. 34.36 lakhs) [P;ira 
4.06 Sr. No 1]. 

(ii) Trusts- carrying on business are held assessable 
as association of persons represented by their bene
ficiaries except where all the beneficiaries are mino rs, 
even if the shares of the beneficiaries are definite and 
ascertainable. ·in other cases, the trustee is as~ess i ble 
as a re ;>resentative assessee F ive trusts which were 
carrying on business were not assessee as 'A~socia 
tion of Persons ' on their income aggregatmg to 
Rs. 26.92 lakhs (Rs.20.ll lakhs) [Para 4 .09.1]. 

(iii) Trusts created for the ben: fit of. any parti cular 
community a re not eligile for exemption from levy 
of tax. Incorrect exemptio11 in the case of one such 
trust led to short levy of tax of Rs. 10.51 lakhs (Rs.10.5 L 
lakhs) [Para 4 .09 . 2]. 
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(iv) Omission to disallow unpaid sales-tax, purchase 
tax, provident fund, etc., as required under law in 
16 cases led to under-assessment of income of Rs. 
76.98 lakhs (Rs .38.09 lakhs) [Para 4 .14 . l]. 

(v) Where a businesss com.es to an end, the closing 
stock of business has to be valued at t he market p rice. 
Omission to revalue closing stock in two firms' cases 
on their dissolution and take-over by others, led to 
short computation of taxable income of Rs. 24.08 
lakhs (Rs. 16.30 lakhs) [Para 4.15.1 (i), (ii)]. 

(vi) Allowance of extra shift depreciation in excess 
of the ordinary depreciation led to depreciation of Rs. 
10.61 lakhs being allowed in excess (Rs .4.77 lakhs) 
[Para 4.21 .3]. 

(vii) Jncorrect grant of investment allowance in 
four cases, not actually engaged in any manufacture 
or production, led to excess a llowance of the deduction 
ey R s. 26.99 lakhs (Rs.17.81 lakhs ) [Para 4.22.1 Sr. 
No. 1to 4]. 

(viii) According to judicial decision, colourable devices 
cannot be part or tax planning and it is open to the tax 
authorities to go behind the transaction to determine 
the real transaction. There was omission to charge 
capital gains of Rs.45.49 lakhs in t he hands of partners 
of a firm who bad sold their house property to a company 
through the medium of capital contribution to a firm 
(Rs.29.88 lakbs) [Para 4.24.1 (i) ]. 

(ix) emission to charge capital gains arising on acq
uisi tion of property settled in trust by a deceased, by 
a State Government, the proceeds of which were app
ropriated towards payment of estate duty of the settlor, 
led to capital gains escaping assessment of Rs.16.66 
lakhs (Rs . 10. 76 lakhs) [Para 4.25.l]. 

(x) Omission to assess the revised share income in 
t he hands of the partners, on completion of firm's 
assess ments, in six cases led to short assessment of in
come of Rs. 82.80 lakhs (Rs. 45.23 lakhs) [Para 4.27.1 
S . No. 1 to 6]. 

(xi) Adoption of compensation o f Rs. 14 la khs f ..:>r loss 
of profitability awarded under an arbitration proceeding 
to a firm, as loss instead of as income, together with 
certain other mistakes in assessment, led to demand 
of tax of Rs.23.28 lakhs on re-assessment (Rs.23.28 
lakhs) [Para 4.28]. 

(xii) As is judicially held, income of an educational 
ins titution is exempt to the extent the income had 
a direct relation or was incidental to the running of the 
institution. lncorrect set off of income from unexplained 
investments in hous{' property against losses in running 
an educational institution led to non-assessment of 
income of Rs.5.26 lakhs (Rs.5. l9 lakhs) [Paril 4.31. l]. 

(xiii) Jn the case of a Jabour co-operative society, 
due to the induction of certain outsider.> as its members, 
there was, contrary to law, an incorrect exemption of 
income of Rs.12. 75 lakhs (Rs 5 .6 l lakhs) [Para 4 .33. l l 

(xiv) There was non-levy of interest for short pay
ment of advance tax in the case of an individual for 
the period upto the d ite of regular assessment beyond 
the date of draft assessl}lent order (Rs.34.18 lakhs) 
[Para 4.35.1 (i)]. 

OTHER DIRECT TAXES 

XVIII. Wealth-tax 

(i) Assets for the purposes of 'net wealth' include 
also right to a trade mark. Omission to assess the value 
of trade mark led to escapement of wealth of Rs.1.0 l 
crores in the case of five Hindu Wldivided families 
(R s. 5.07 lakhs) [Para 5.04.1 (i)]. 

(ii) An iRdividual was assessed on one-third share in 
certain lands instead of on the value of the entire land 
though he was the owner of the entire land, which led 
to escapement of wealth of Rs.51.28 laldls (Rs. 6.30 
lakhs) [Para 5.04.3(ii)]. 

(iii) Non-completion o( wealth-tax assessments for 
intervening assessment years 1978-79 to 1981-82, 
even after vacation of a stay order of High Court i.a 
November 1987, led to non-levy of wealth-tax of Rs. 
11.ll lakhs (R s. 11.11 lakhs) [Para 5.12]. 

XIX. Gift-tax 

(i) Omission to m1t1ate gift-tax proceedings tc 
assess deemed gift on sale of shares by a private limitec 
company, being the difference between the markel 
value and the sale consideration, led to non-levy of 
gift-tax on R s. 6.47 crores (Rs. 4.77 crores) [Para 
5 .18.1 (i)] 

(ii)Non-assessment of gift representing the difference 
between the market value and book value of goodwill 
and finished goods in the hands of partners of a dis
olved firm on transfer of assets to a private limited 
company led to gift escaping assessment of Rs. 64.20 
lakhs (Rs. 40.18 lakhs) [Para 5.18.3]. 

XX. Estate duty 

(i) Assessment of only the life interest in respect 
of settlement under a trust by a deceased , where the 
deceased had reserved an interest in the property for 
life, instead of the entire value of the property, led to 
under-assessment of estate of Rs. 7.38 lakhs (Rs. 2.58 
lakbs) [Para 5.26.4 ]. 

(ii) Allowance of interest liabi lity of R s. 5.82 lakbs 
in one case for belated payment of tax liabilities which. 
arose after the da te of death, being not a debt created 
during the life time of the deceased, led to undercharg€. 
of chargeable estate (Rs. 3.86 lakhs) [Para 5.27.1]. 

XXI. Interest-tax 

(i) Non-assessment of interest on sticky loans aggre
gating to Rs. 2..80 crores, despite a Supreme Court 
decision on the general issue, led to under-assessment 
of chargeable interest of equa l amount (Rs. 19.65 
lakhs) [Para 5.31.1, 2 ]. 

(ii) D elays in completing interest-tax assessments ran
ging from 4 to 7 years from date of fi ling returns a nd from 
2 to 4 years after completion of income-tax assessments 
led to postponement of collection of revenue of R:.'. 
83.84 lakhs in 3 cases (Rs.83.84 Jakhs) [Para 5.32,1, 2. 3]. 

xiii-xiv 
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CHAPTER 1 

GENERAL 

1 . 01 Receipts under various Direct Taxes 

The tota l proceeds from Direct Taxes for the year 
J 988-89 amounted to Rs. 8,828. 68 ':' crores out of which 

020 CorporationiTax 
021 Taxes on income other than Corporation Tax 
023 Hotel Receipts Tax 
024 Interest Tax 
028 Other Taxes on Income and Expenditure 
031 Estate Duty 

a sum of Rs. 2749 . 98 ~' crores was assigned to the States. 
The :figures for the three years 1986-87, 1987-88 and . 
1988-89 are given below : 

([n crores of Rupc~s) 

1986-87 1987-88 1988-89* 

3,159.96 3,432.92 4,407 .21 
2,878. 97 3,192.43 4,241 .16 

0.16 
0.72 9.30 2.73 
O.O l 5.70 42 . 16 

13.39 8.02 6. 04 
.,. 032 Taxes on Wealth 

033 Gift Tax 
174.15 

9 .26 
100.58 122 .48 

8 .23 6.74 

~ 

Gross Total 

Less share of net proceeds assigned to the State: : 
lncome-tax 
Estate Duty 
Hotel Receipts Tax 

Total 
Net Receipts 

The gross receipts under Direct Taxes during 1988-89 
went up by Rs. 2,071. 50 crores when compared with 
the receipts during 1987-88 as against an increase 
of Rs. 520. 72 crores in 1987-88 over those for 1986-87. 
Receipts under Corportion-tax and Surtax registered 
an increase of Rs. 974· 29 crores while receipts under 
"Taxes on Income other than Corporation tax" accoun
ted for an increase of Rs. l ,048. 73 crores. 

Year 

020-Corporation Tax 
1984-85 
1985-86 
1986-87 
1987-88 
1988-89 

021 -Taxes on Income other than Corporation Tax 
1984-85 
1985-86 
1986-87 
1987-88 
1988-89 

6,236.46 6,757.18 8,828.68 

2,159.84 2,589.24 2,749.05 

10.32 6.20 o.n 

2,170. 16 2,595.44 2, 749. 98 
4,066.30 4,161. 74 6,078. 70 

1.02 Variations between Budget estimates and Actuals 

1. The Actuals for the year 1988-89 under the Major 
head 0.20-Corporat ion tax, 021-Taxes on fncome other 
tha11 Corporation tax, 031- Est ate. Duty and 032-Taxes 
on Wea1th exceed the Budget Estim ates. 

The fi gures fo r the years from 1984-85 to 1988-89 
under the various· heads are given below: 

Budget 
Est imates 

2,56S.OO 
2,804.00 
3,120.00 
3,452.00 
4,0S0.00 

1,746.00 
1,964.00 
2,580.00 
2,845 .00 
:f,650.00 

Actuals 

2,555 .S9 
2,865.0S 
3,159.96 
3,432.92 
4,407 .21 • 

1,927. 75 
2,511.29 
2,878.97 
3,192.43 
4,241.16• 

Variation 

(-)12 . l l 
61.08 

' 39.96 
(-)19.08 

357.21 

181. 75 
547 .29 
298 .97 
347.43 
591.16 

P.:rccntage of 
variation 
(In crores 0f 
Rupees) 

(-)0.47 
2 . 18 
1.28 

(-)0.55 
8.82 

10.41 
27.87 
11 . 59 
12.21 
16.20 

•Figures furnished by the Controller General of Accounts are provisional. 

I 
89-M/S450C&AG0-3 



1.02 \f ARIA TIONS IN ESTll\IA TES AND ACTUALS 1.02 

Year Budget Actuals Variai ion Percentage of 
Estimated variation 

(£11 crores of • Rupees) 
>, 

024-Intcrest ,Tax 
1984-85 190.00 170.88 (-)19. 12 (- ) 10 .06 
1985-86 220. 00 57.70 (- )162.30 (-)73.77 
1986-87 0.72 0.72 
1987-88 9 . 30 9.30 
1988--89 2. 73* 2. 73 

031-Estatc Duty 
1984-85 W.00 n.:i1 4.37 21. 85 
1985-86 22.50 22. 26 (-)0.24 (- )1.07 
1986-87 15 .00 13. 39 (-)1. 61 (-)10 . 73 
1987-88 10 .00 8.02 (-)J.98 (-)19.80 
1988-89 3.25 6. 0 4* 2. 79 85.84 

032-Taxcs on Wealth 
1984-85 97. 00 107. 58 10. 58 10 .91 
1985-86 104.00 153.44 49.44 47.54 
1986-87 100.00 174.15 74.15 74 .15 
1987-88 120.00 100.58 (-)19.42 (--)16 . .18 
1988-89 120 .00 1.22. .48* 2. 48 2 .06 

033-Girt Tax 
1984-85 8.50 10 . 86 2.36 27.76 
1985-86 10 .00 11 .66 l. 66 16 . 60 
1986-87 15.00 9 .26 (- )5. 74 (-)38.27 
1987-88 11 .00 8.23 (-)2. 77 (- )25 .18 
1988-89 10 .00 6 . 74* (-)3.26 (-)32. 60 

2. The details of variations under the heads subordinate to the M ajor Heads 020 and 02 1 for the year I 988-89 
are given below : -

Budget Actuals* Increase(+) 
Shortfall(-) 

Percentage of 
variation 

(In crores of Rupees) 

020-Corporation Tax 

(i) lncome-tax on companies 3,959. 00 4,221.29 262.29 6.62 
(ii) Surtax 30.00 8 .95 (- )21 .05 (-)70 .1 7 
(ii i) Surcharge 50.00 53.76 3. 76 7.52 
(iv) Receipts awaiting transfer to other minor heads 71.61 71 .61 
( v) Other recei pis 11.00 51.60 40 .60 378 .18 

Total 4,050 .00 4,407 .21 357 .21 8.82 

I 
021-Taxcs on Income-tax othrr than Corporat ion Tax ... 

(i) Income-tax 3,575.00 4,164. 39 589 .39 16 .48 

' (ii ) Surcharge 50 .00 39.94 (-)10.06 (- )20 .12 
(iii) Receipts awaiting transfer to other minor heads 8.77 8.77 ) 

(iv) Other receipts 25. 00 33. 06 8 .06 32 .24 -(v) Deduct share of proceeds assigned to states 2,867. 06 2,749. 06 (- )118.00 (- )4. 11 ~ 

Total 782 .94 1,497. 10 71 4.1 6 91.01 

"Figures fu rnished by the Controller General of Accounts arc provisional. 
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l.0:5 COLLECTION ANALYSIS AND COSTS 1.03 

1.03 Analysis of collections 

Under the provisions o r tile inco me-tax Act, 1961, 
income-tax is chargeable for any assessment year in 
respect o f the total income of the previous year a t 
the rntes prescribed in the annual Finance Act. The 
Act, however, provides for pre-assessment collection 
by way of deduction of tax at source, advance-tax 

and payment of tax on self-assessment. The post-asse
ssment collection is of residuary taxes noL so paid. 

l.* The break-up of total collections of Corporation 
tax, Surta x and interest-tax from companies and Tax
es on income other than Corporation tax from 11011-
companies, at pre-assessmen t a nd post-assess ment 
stages, during the ye:ir 1988-89 as furnished by th\: Mi
nistry of Finance is given below: 

Company 
.-----------~----------, Non-company 

Toni 

Tax deducted at source 
Advance. tax 
Self-assessment 
Regular assessment 
Other receipts 
Total collections 
Refunds 
Net collections 

Corporation 
Tax 

841.12 
3,347.50 

337 . JO 
492.49 
123.67 

5, 141 .88 
744.27 

4,397. 61 

Surtax 

9.43 

9.43 
0.48 
8.95 

Interest Total I ncome-tax 
tax 

841.12 
3,347.50 

337. 10 
501.92 
123 .67 

5, 15 1. 31 
744.75 

4,406.56 

(f n crores of Rupees) 
1,862 . 79 2, 703 . 9 1 
2,085 . 00 5,432 . 50 

454.60 791.70 
195 .02 696.94 
45 . 69 169.36 

4,643. 10 9,794.41 
404.94 l , 149 .69 

4,238. 16 8,644.72 

2. * The details of tax collections from Government 
companies a nd Co rporations (including nationa lised 
banks) a nd foreign companies out of the company 

assessee in ' l ' above, during the year 1988-89 as furni ~h
ed by the Minis try or Financ1.:, are as und1::r : 

Advance-tax 
Self-assessment 
Regular-assessment 
Surtax 
Interest-tax 

Total 

3. (i)* The details of tax deduction a l ~ource during the 
year 1988-89 under broad categories are ns under 

Amount 
( In crores of Rupees) 

Salaries 762. 66 
Interest on secur ities 
Dividends 
[ntcrest 
Winnings from lottery o r cross word puales 
Winnings from horse races 

Income 

(a) Salary 
(b) Interest on Securities 
(c) Dividends 
(cf) Interest 
(e) Lottery and Cross-word Puzzles 
(f) Winnings from horse races 
(g) Contractors/sub-contractors 
(h) Insurance Commission 
(i) Payments to non-residents 

698. 19 
207 .35 
262.08 

36.99 
20.50 

No. o r State
ments received 

74,316 
13,272 
6,819 

50,839 
120 
60 

36,731 
8,666 
1,483 

Government Foreign 
companies 
and Corpo-

companies 

rations 
1,402 .65 232.85 

87.89 21 .08 
180.89 967.54 

6.23 l.00 
2.67 

1,662 .36@ 1,222.49@ 

( ln crores of rupees) 
Others To tal 

L,143. 65 2,782.59@ 
125 .71 234.98@ 

93.65 1,246.82© 
8.60 15.86@ 

37. 15 39 .82 

1,4 12 .25@ 4,320 . 10@ 

Amount 
( f t cro rcs of rupees) 

Payments to contractors a nd sub-contractors 485 . 08 
Insurance commission 
Payment to non- residents and others 

Total 

25. 17 
205 .89 

2,703. 91 

(i i ) ~' The detail~ .of tax d-' 1.·1.-;t-'d at s:.nu t·c, the number 
of stalc·ncnls of tax <leducteu at sourc~ received and 
the ta x actually r~mitte,l lo G •1ernm~n t account fo r 
the year 1988-89 under broaJ ca(cgo:·ies are as under:-

Tax deduc
ted as per 
statements 

2,92,66,24 
66,90,49 
66,71,47 
93,08,59 
17, 12,61 

1,65,38 
2,56,87,29 

28,92,40 
80,96,61 

Tax remitted 
to Govt. 
Account 

2,90,64,60 
66,87,01 
66,67, 11 
92,97,38 
17,l 1,45 

1,63,66 
2,56,33,18 

28,9 1,53 
77,33,04 

(Rs. it: thousa11ds) 
Balance due for remitta nce 

.------A. 
For th.: year Up to the end 

of the year 

20,164 20,614 
348 348 
436 436 

l,121 1,121 
l 16 116 
172 172 

5,411 5,411 
87 87 

36,357 36,357 

Total 1,92,306 9,04,91,08 8,98,48,96 64,2 12 64,662 

•Figures furnished by the ~!nistry of Finan~e. are provisional. - -
@Figures are under reconc1liat1on by the Mm1stry of Finance. 
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1.03 CoLLBCTION ANALYSIS AND COSTS 1.04 

4. Advance-tax Tax payable and collected by way of advance-tax during the year 1988-89* is ~s under :-

(ln crorcs of rupees) 

Company 
.-·--------__,'---- ------. Non-company Total** 

Corporation Surtax foterest-tax Total Income-tax 
tax 

1. Arrear demand 105.78 

2. Current demand 2,367 .69 

3. Collections 

(a) Out of arrear demand 19 .20 

(b) Out of current demand 2,518.45 

(c) Total 2,539.54° 

4. Balance demand 

(a) Arrear 96.49 

(b) Current (-)49.16 

(c) Total 47.33 

1.04 Cost of collection 

1. The expenditure incurred during the year 1988-89 
in collecting Corporation-tax, Taxes on Income ot~er 
than Corporation tax and Interest tax together with 
the corresponding figures for the preceding three ye
ars, is as under: 

020-Corporation tax 

1985-86 
1986-87 
1987-88 
1988-89* 

021-Taxes on Income etc. 

1985-86 
1986-87 
1987-88 
1988-89* 

024- lnterest Tax 

1985-86 
1986-87 
l 987-88 
1988-89* 

028- 0ther taxes on income 
and expenditure 

(£n crores of rupees) 

Gross 
collection 

2,865 .08 
3,159 .96 
3,432 .92 
4,407 .21 

2,511. 29 
2,878 .97 
3,192 .43 
4,241.16 

57.70 
0 .72 
9.30 
2. 76 

@ 
0.01 
5.70 

Expenditure on 
collection 

12. 76 
15.04' 
18.74 
20.56 

89.30 
127 .01 
131. 15 
148. 4'.! 

0 .01 
0.01 
0 .02 
0 .02 

4 .61 

6.33 

1.29 

5.51 

6.80 

3.32 

0. 82 

4 .14 

j 1.67 

J 1.67 

11 .67 

119.33** 

1,415 . 61 ** 

20 .50** 

2,537 .52** 

2,564.21** 

99.81** 

(- )48.40° 

51 .4 1*" 

I l 5.33 

657.10 

31 .OJ 

l,108.03 

1,174.66° 

86.85 

6.80 

95 .95.,. 

238. 00 

3,518. 41 

55 . 14 

3,558 . 79 

3,728 .98 

188.88 

(- )6. 10 

182.29 

2. The expenditure incurred during the year 1988-89 
in collecting other direct taxes i.e. Taxes on wealth, 
Gift-tax and Estate duty together with the correspo
nding figures for the preceding three years, is as 
under: -

031-Estate Duty 

1985-86 

1986-87 

1987-88 

1988-89* 

032- Taxes on Wealth 

1985-86 

1986-87 

1987-88 

1988-89• 

033-Glrt-tax 

1985-86 

1986-87 

1987-88 

1988-89• 

(In crores of rupees) 

Gross Expenditure on 
collection collection 

22.26 

13.39 

8 .02 

6.04 

l 53 .44 

174.15 

100 .58 

122 .48 

11.66 

9.26 

8.23 

6 .74 

2.26 

2 .66 

3. 31 

0 .55 

7.94 

9.36 

l 1.66 

14.62 

1.13 

l. 34 

1.67 

1.83 

1985-86 
1986-87 
1987-88 
1988-89* 42. 16 1.28 -------- --------- ---- . - ------- ----

- ~Figures furnished b; the Ministry of Finan~. arc provi.sional . 
upjgures are under reconciliation by the M1mstry of Fmance. 
@The actual amount is Rs. 67,156. 
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1.05 AssESSEES, ARREARS OF ASSESSMENTS AND TAX DUES 1.05 

1.05 Number of assessees 

1. INCOME-TAX 

Under the provisions of the lncome-tax Act, 1961 , 
tax is chargeable on the tota l income of the previous 
year of every person. The term 'Person' includes an 
individual, a Hindu undivided family, a comtiany; a 
firm, an association of persons, or a body of individuals 
a loca l authority and an artificial juridical person . 

For the assessment year 1988-89 no income-tax 
was payable on a total income not exceeding Rs. 18,000 
except in the case of specified H indu undivided fami ly, 
registered fi rms, cooperative society, local authority 
and company where a lower limit is applicable. 

(i) The total number of assessees in the books of the 
department was 68, 11,303 as on 31 March 1989* as 

(f) Below taxable limit 

(ii) Above taxable limit but up lo Rs. 1,00,000 

(Iii) Rs. 1,00,000 to Rs. 5,00,000 

(iv) Above Rs. 5,00,000 

Total 

2. SURTAX 

Under the Co mpanies (Porfits) Surtax Act, 1964, 
surtax is levied on the 'Cha rgeable Profits ' of a company 
in so fa?,:-as they exceed the statutory deduction, 
which is an amount equal to I 0 per cent ( l 5per cent from 
l April 1977 ) of the capital of the company or Rs. 
two lakhs, whichever is greater. 

The number of surtax assessees in the books of the 
department as furni shed by the Mjnistry of Finance 
for the last three years was as under:-

Year ending 

31 March 1987 
3L March 1988 
31 March J 989'-' 

3. INTEREST-TAX 

No. of asses!ees 

2,539 
2,444 

2,340 

Tbe number of assessees for Interest-tax in the books 
of the department as furnished by the Ministry of 
Finance, for the last three years was as under:-

Year ending 

31 March 1987 
31 Mar.:h 1988 
31 March 1989* 

No. of assessees 

78 
82 
79 

*Figures furnislled by the Ministry of F inance are provisional. 

against 65, 18,333 as on "3 1 ·M arch 1988; The break-up 
of the assessees on the said two dates was as under: 

As on 31 As on 3l 
March 1988 March 1989* 

Individuals 49,32,977 51 ,25,342 

Hindu undivided families 3,39,347 3,60,985 

Firms 10,60,461 11 ,26,378 

Companies 87,985 96,237 
Trusts 58,739 67,331 

O thers 38,824 35,030 

Total 65, 18,333 68,11,303 

*Figures furnished by the Ministry of Finance are provisional. 

(ii)* The following table indicates the break-up of 
assessees according to slabs ·Of income:-

Individuals Hindu Firms Companies Others Total 
Undivided 
families 

8,35,880 73,917 1,16,620 37,833 63,803 11 ,28,053 

41,73,071 2,75,863 9,11,170 37,432 35,116 54,32,652 

1,12,364 10,760 93,220 12,859 2,793 2,31,996 

4,027 445 5,368 8,113 649 18,602 

51,25,342 3,60,985 11,26,378 96,237 1,02,361 68,11,303 

5 

4. WEALTH-TAX 

Under the provisions of the Wealth-tax Act, 1957, 
wealth-tax is levied for every assessment year on the 
net wealth of every individual and Hindu undivided 
family accord ing to the rates specified in the schedule 
to the Act. No wealth tax is levied on companies with 
effect fro m 1 April 1960. However, levy of wealth-tax 
on companies has been revived in a limited way with 
effect from l Apri l 1984. 

For the assessment year 1988-89 no wealth-tax 
was payable where the net wealth is less than Rs. 2.50 
lakhs. 

(i) The number of wealth-tax assessees in the books 
of the department as on 31 March 1988 and 3 1 March 
1989 were as follows :-

As on 31 As on 31 
March 1988 March 1989* 

Individuals 5,51,519 5,41 ,992 

Hindu undivided famil ies 70, 187 70,366 

Companies 10,290 11 ,471 

Others 1,597 1,784 

Total 6,33,593 6,25,613 

*Figures furnfahed by the MiniftJ y of F inr .rce : J e r 1 c \ i~ · c r.a!. 



1.05 ASSESSEES, ARREARS OF ASSESSMENTS AND TAX DUES 1 .06 

(ii)* The following table indicates the break-up of assessees according to slabs of income: 

(i) Below taxable limit 
(ii) Above taxable limit hut upto Rs. 5,00,000 
(iii) Rs . 5,00,001 to R.s 10,00,000 
(iv} Rs. J0,00,001 to Rs. 15,00,000 
(v) Above Rs. I 5,00,000 

Total 

5. GIFT-TAX 

Individuals 

l , I0,937 
3,54,165 

66,831 
6,804 
3,255 

5,41,992 

Under the provisions of the Gift-tax Act, 1958, 
gift-tax is levied according to the rates specified in the 
schedule for every assessment year in respect of gifts 
of movable or immovable properties made by a person 
to another person (including Hindu undivided family 
or a company or an association of persons or body 
of individuals whether incorporated or not) during the 
previous year. 

During the assessment year 1988-89 no gift tax 
was payable where the value of taxable gifts did not 
exceed Rs.20,000. 

The number of gift-tax assessment cases for the years 
1987-88 and 1988-89 were as follows:-

1987-88 
1988-89* 

6. ESTATE DUTY 

94,892 
91,969 

Under the provisions of the Estate Duty Act, 1953, 
in the case of every person dying after 15 October 

Nature of Posts 

(a) Income-tax Officers on assessment duty 
(b) Inspecting Assistant Commissioners (Asstt.) 
(c) Asstt. Controllers of F.A~tate Duty 

Hindu Companies Others Total 
undivided 

families 

15,298 2,744 1,088 1,30,067 
45,266 7,030 567 4,07,028 
8,621 1,254 86 76,792 

829 239 16 7,888 
352 204 27 3,838 

70,366 11 ,471 1,784 6,25,613 

1953, estate duty at rates fixed in accordance with section 
35 of the Act is levied upon the principal value of the 
estate comprised of all property settled or not settled 
including agricultural land and which passes on the 
death. 

No estate duty is leviable in respect of estate passing 
on death occuring on or after 16 March, 1985. 

The number of estate duty assessment cases for the 
years 1987-88 and 1988-89 was as follows: 

1987-88 

I J 988-89* 

14,8 13 

5,961 

1.06 Arrears of as.;essments 

The limitation period for completion of assessments 
is 2 years in the case of Income-tax, 4 years in the case 
of Welth-tax and Gift-tax. 

1. Sanctioned and working strength of officers on 
assessment duty as on 31.3.1988 and 31.3.1989 
were as under:-

A~ on 31-3-1988 
,----JO~---~ 

Sanctioned 
strength 

2,558 
172 

48 

Working 
strength 

2,057 
161 
44 

As on 31-3-1989* 
r-----..A.- ---, 
Sanctioned Working 
strength strength 

2,362 
167 
48 

1,902 
149 
28 

2. INCOME-TAX INCLUDING CORPORATION-TAX 

(i) The number of assessments completed during the last fLve years were as under :-

Fiuancial Year 

1984-85 
1985-86 
1986-87 
1987-88 
1988-89* 

Number of assessme1:ts Number of assessments 
for disposal completed 

r-----'-------.. ' ---. 
Scrutiny Summary Total Scrutiny Summary Total 

66,44,955 
7,54,497 63, 13,752 
6,32,409 78,83,020 
5,29, 761 70,43,560 
4,31 ,343 66,95,326 

66,44,955 
70,68,249 
85,15,429 
75,73,321 
71,26,669 

53,89,217 
4,61,521 54,55,436 
3,85,656 66,70,396 
3,41,570 fi l,23,953 
2,92,790 58,80,475 

53,89,217 
59,16,957 
70,56,052 
64,65,523 
61,73,265 

Number of assessmeuts pending 
at the end of the year 

r-------"--~~~--~ 

~,.;age Scrutiny Summary Total 

81.10 12,55,738 
83 . 71 2,92,976 8,58,316 
89.51 2,46,753 12, 12,624 
85 . 37 1,88,191 9, 19,607 
86 .54 1,38,553 8,14,851 

12,55,738 
11 ,51 ,292 
14,59,377 
11,07,798 

9,53,404** 

(ii) St:..tus-wise break-up ofJncome-tax assessments completed dur!ng the years 1-987-88and1988-89 was as under :-

(i) r ndividuals 
(ii) Hindu undivided families 
(iii) Firms 
(iv) Companies 
(v) A~sociation of persons etc. 

Total 

•Figures furnished by the Ministry of Finance are provisional. 

1987-88 1988-89• 
50,42,387 47,54,879 

3,1.4,783 3,03,532 
9,58,428 9,33,522 

89,778 1,21,595 
60,147 59,737 

64,65,523 61,73,265 

"'*Figures in para I .06.2 (iii), (iv), and (v) are under reconciliation by the Ministry of Finance. 
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(iii )* Status-wise and income range-wise break-up of pendency of assessments as on 31 March 1989 was as under:-

Sr. No Status Nv. of pending assessments with income 
,---- ---------A.---- - --- -. T ota l 

I Companies 
2 Firms 
3 lndividual 
4 Hindu undividi;d families 
5 Others 

Total 

Upto Rs. Rs. l ,00,001 to Over Rs. 500,000 
1,00,000 5,00,000 

20,756 12,033 8,432 
l,18,089 33,745 3,445 
6,23,176 61 ,414 2,802 

41 ,901 5,187 399 
18,8 14 J, 143 516 

8,22,736 1,13,522 15,594 

4 1,221 
1,55,279 
6,87,392 

47,487 
20,473 

9,5 1 ,852 

(iv) Assessment year-wise posi tion of pendency of Income-tax assessments a t the end of the last two years 
was as under: -

1984-85 and earlier years 
1985-86 
1986-87 
1987-88 
1988-89 

Total 

As on 31 March 
1988 

62,224 
39,288 

] ,70,375 
8,3l ,91J 

11 ,07,798 

As on 31 
March 1989* 

9,249 
6,638 

25,269 
1,70,557 
7,40, 139 

9,5 1,852 

(V)* Status-wise and year-wise break-up ofpendency of income-tax assessments as on 31 March 1989 was as under:-

Sta tu~ 1984-85 and 1985-86 1986-87 1987-88 1988-89 To tal 
earlier year 

(a) Company assessments 

(i) Regular J08 12 1 935 11,852 24,739 37,755 

(ii) Reopened/set aside 1,405 475 353 638 577 3,448 

(ill) Nun-Company ass~ssments 

(i) R egular l ,324 2,956 19,609 1,54,261 6,98, 132 8,76,282 

(ii} R eopened/set aside 6,412 3,086 4,372 3,806 16,691 34,367 

T otal 9,249 6,638 25,269 l ,70,557 7,40,139 9,51,852 

The number of assessments pending as on 31 March 1989 was 9,51 ,852 as compared to l I ,07, 798 as on 
31 March 1988 and 14,59, 377 on 31 March 1987. 

3. Wealth-tax, Gift-tax and Estate-Duly 

J. WEALTH-TAX 
(i)* The number of wealth-tax assessments completed 
during the year 1988-89 was as under:-

No. of assess- No. of assess- Perce1\tage No. or assess -

ments for ments com- ments pending 

disposal pletcd at the end of year 

10,14,593 6,95,326 68.53 3,19,267 

(i i) Status-wise break-up of the wealth-tax assessments 
completed during the years 1987-88 and 1988-89 were 
as under:-

Status No. of assessments completed 
during 

r-
1988-89* 1987-88 

(i) Individual 8,35,526 609,100 

(ii) Hindu undivided families 79,294 67,609 

(iii) Companies 7,478 14 ,973 

(iv) Others 884 3,644 

Total 9,23,182 6,95,326 

•Figures furnished by the Ministry of F inance arc provisional. 
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(ii i)* Assessment year-wise position of pend ency 

of assessments at the end of 1988-89 was as 

under:-

Year N umber of assessments Tota l 
r-

Regular Reopened/ 
set aside 

1984-85 and earlier year 2,517 4,012 6,529 

1985-86 20,971 870 21,841 

1986-87 36,645 540 37,185 

1987-88 65,040 791 65,83 1 

1988-89 J,87,254 627 .1,87,88 1 

Total 3,12,427 6,840 3,19,267 



1.06 A SSESSEES, ARREARS OF ASSESSMENTS AND TAX DUES 1.06 

(iv)* Status-wise and wealth rangewise break-up of pcndency of wealth-tax assessments at the 
1988-89 was as under:-

end of 

• 
Wealth-range Individual 

Upto Rs. 2 50,000 67,609 

Rs. 2,50,001 to Rs. 5,00,000 1,38,320 

Rs. 5,00,001 to Rs. J0,00,000 59,690 

Rs. 10,00,001 to Rs. 15,00,000 3,889 

Over Rs. 15 lakhs 2,841 

Total 2,72,349 

2. GIFT-TAX 

Number of µending assessments 
~tatus 

H U F 's Companies Othl!rs 

10,641 3,767 422 
19,859 2,844 529 
5,896 l,494 107 

499 196 10 
352 266 36 

37,247 8,567 1,104 

·-..... 
Total 

82,439 
J ,61,552 

67,187 
4,594 
3,49, 

3,19,267 

(i)* The number of gift-tax assessments completed during the year 1988-89 was as under: 

No. of assessments for 
disposal 

91 ,969 

No. of assessments completed 

70,642 

Percentage 

76 .81 

No. of assessments pending 
at the end of year 

21 ,327 

(ii)* Assessment year-wise position of pendency of assessments at the end of 1988-89 was as under : 

Assessment year 

1984-85 and earlier yea rs 

1985-86 
1986-87 
1987-88 
1988-89 . 

Total 

3. ESTATE DUTY 

(i)* The number of estate duty assessments completed 

during the year 1988-89 was as under :-

No. of assess- No. of assess- Percentage No. of assess-
ments for ments com- rnents for 

disposal pleted disposal at the 
end of the year 

5,961 4,226•• 70 .89 1,735 

(ii)* The number of assessments completed according 
to range of principal value of estate was under :-

Principal value of estate 

Upto Rs. 5 lakhs 

Rs. 5,00,001 to Rs. 10,00,000 

Rs. 10,00,001 to Rs. 15,00,000 

Above Rs. 15 lakhs 

Total 

Number of as'.sess
ments completed 

3,495 

349 

205 

89 

4.138•• 

*Figures furnished by the Ministry of Finance are provisional. 
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No. of assessments 

• Reiular Reopened/ 
setaside 

Tota l 

792 229 1,021 
1,384 102 1,486 
3,181 92 3,273 
6,111 59 6,170 
9,356 21 9,377 

20,824 503 21 ,327 

(iii)* Assessment year-wise pos1t10n of pendency of 
assessments at the end of 1988-89 was as under:-

Number of assessments 

' Assessment year Regular Reopened/ 
set aside 

Total 

1984-85 and earlier 
year 812 380 1,192 

1985-86 135 24 159 
1986-87 129 39 168 
1987-88 61 30 91 
1988-89 103 22 125 

Total 1,240 495 1,735 

(iv)* Estate value-wise pendency of assessments at the 
end of the year 1988-89 was as under :-

Principal value of estate Number of assess-
men ts 

Upto Rs. ' lakhs 863 
Rs. 5,00,001 to Rs. 10 lakhs 489 
Rs. 10,00,001 to Rs. 15 lakhs 226 
Over Rs. 15 lakhs 149 

Total 1727•• 

°Figures are under reconciliation by the Ministry of Finance. 

..... 
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4. SUR TAX 

(i)"' The number of sur tax assessments completed 
during tbti year J 988-89 was as under : 

No. of assessments No. of assess- Percentage N o. of assess-
for disposal ments completed ments pending 

at the end of yea 

5 120 l 072 20.93 4048** r 

(ii)* Assessment year-wise position of pendency of asse
ssments at the end of the year 1988-89 was as under: 

Assessment year 

l 984-85 and earlier years 
1985-86 
1986-87 
1987-88 
1988-89 

To tal 

5. INTEREST-TAX 

Number of assess
ments 

995 
636 
974 

1,006 
372 

3.983"'* 

(i)* The number o f interest tax assessments completed 
during the year 1988-89 was as under :-

No. of assess- No. of assess- Percentage No. of assess-
ments fo r dis- ments completed ments pending 

posal at the end of 
the year 

441 163 39.96 278 

(ii)* Assessment year-wise position of pendency of 
assessments at the end of the year 1988-89 was as under 

Asliessment year 

1984-85 and earlier years 
1985-86 
1986-87 
1987-88 
1988-89 

Total 

No. of assess
ments 

214 
26 
30 

3 
5 

278 

1.07 Arrears of Tax Demands 

1. The Income-tax Act, 1961 , provides that when 
any tax, interest, penalty, fine or any other sum is pay
able i~ consequence of any order passed under the Act, 
a notice of demand shall be served upon the assessee. 
The amount specified as payable in the notice of demand 
has to be paid within 35 days u nless the time for payment 
is extended by the Income-tax O fficer on application 
made by the assessce. T he Act has been a mended with 
effect fromr l October 1975 to provide that an appeal 
agains t an assessment order would be barred unless 
the admitted portion of the tax has been paid before 
filing the appeal. 

(i) Corporation-tax (including sur tax) and Income-tax 

(a) *The total demand of tax raised and remaining 
uncollected as on 31 March 1989 was Rs. 5,291 . 66 crores• 
out of which arrears of Rs. 3,148 .51 crores related to 
companies. The a rrears included Rs. 1,630 . 02 crores 
in respect of which the permissible period of 35 days had 
not expired as on 31 March 1989. Rs. 12 .63 crores 
claimed to have been paid but remaining to be veri
fied/adjusted, Rs. I , 159. 55 crores stayed/kept in abeyance 
and Rs. 77. 98 crores for which insta lments had been 
granted and instalments not fa llen due. 

(b) "'The details of demands of Income-tax (including 
corporation-tax) stayed/kept in abeyance as on 3 1 
March 1989 were as under:-

(l) By courts 
(In crores of rupees) 

93.65 
(2) Under Section 24S(P) (2) (Applications 

to Settlement Commission) 
(3) By Tribunal 
(4) By Income-tax authorities due to 

(i) Appeals and revisions 
(ii) Double Income-tax Claims 
(iii) Restriction on remittances Sect ion 220 (7} 
(iv) Other reasons 

To tal 

98.34 
37 .02 

700. 77 
4.22 

12.95 
212 .60 

1,159 .55 

(c) *The amounts of Corporation-tax, Tncorne-tax, interest and penalty making up the gross arrears and the 
year-wise details thereof are given below :-

Arrears or 1984-85 and earlier yen.rs 
1985-86 
1986-87 
1987-88 
1988-89 

Total 

Corporation Income-tax Interest 
tax 

109.28 
59 .38 

147.77 
443 . 55 

1 396.17 

2 156. 15 

209 .06 
88. 94 

129. 91 
223. 89 
511. 51 

1 163 .31 

170.79 
84.42 

177.52 
372.00 
749.24 

1 553 .97 

Penalty 

(In crores 
65 .57 
19.49 
38 .94 
83 .91 

169.24 

377 . 15 

Total@ 

of Rupees) 
554.70 
252.23 
494. 14 
1123.35 

2 826.16 

5 250. 58 

(d) *The following table gives the break-up of the gross arrears of Rs. 5,29 l. 66 crores by certain slabs of in-come. 

Company cases Non-company cases 

No. of G ross Net 
,-
N o. of Gross Net 

cases arrears arrears cases arrears arrears 

Up to Rs. 1 lakh in each case 76.675 351. 71 142.94 36,66,045 835.33 48S.12 
Over Rs. 1 lakh up to R s. 5 lakhs 

14,090 260.34 156. 21 in each case 5,657 11 8.66 67.49 
Over Rs. 5 lakhs up to Rs. 10 

1 ,764 1,988 135 .29 76.34 lakhs in each case 136 .25 61.95 
Over Rs. 10 lakhs up to Rs. 25 

193. 88 lakhs in each case l ,361 247.94 109. 19 1,396 101 . 31 
Over Rs. 25 lakhs in each case l ,389 2,288.45 474.09 867 723 .79 291. 07 

T otal 86,846 3,143 .01 855.66 36,84,386 2,148 . 65 1,110 . OS 

*Figures furnished by the Ministry of Finance are provisional. 
• •Figures are under reconcilaition by the Ministry of Finance. 
@Information from CIT Allahabad is awaited as stated by the Ministry of Finance. 
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(In crores of rupees) 
Total 

r-
No. of Gross Net 
cases arrears arrears 

37,42,710 l,1 87.06 628.06 

19,747 379.00 223.70 

3,7S2 271. 54 138 .29 

2,757 441 .82 210.SO 
2,256 3,012 .24 76S. 16 

37,71 232 S,291.66 l ,96S.7l 
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( e) *Classification of tax in arrears (Gros~) 
Am:>unt (Rs. in crores ) 

r----·------.A.------- - --") 

I. (a) A mount due from companies in liquidation : 
(i) Pending consideration of write-off/scaling d own petitions 

(ii) Others 
(iii) Total 

(b) Amounts due from non-company assessees involved in insolvency procee
d ings : 
(i) Pending consideration of scaling down petitions/write off 

(ii) Others 

(iii ) Tota l 
(c) Total of (a) (iii) and (b) (iii) 

2. (a) Amounts due fro m assessees who have left India and who have no known 
assets. 

3. 

4. 

(b) Amounts due from assessees who are not traceable a nd or who have no 
known assets. 
(i) Pending consideration of wr ite-off/scaling down petitions. 

(ii) Others . 
(iii) Total 

(c) Total of (a) and (b) (iii) 

Amounts due from undertakings which have been nationalised or taken over 
by the G ovt.. where t h ·~ erstwhile owner'> do not hav~ enough assets to p:iy the tax. 
(I) Pending consideration of scaling down petition<;/Writc off. 

(ii) Others 
(iii) Total 

All other amounts in arrears 
(i) Pendirig consideration of scaling down petitions/write off. 
(ii) Which are not being realised for various reasons of genuine hardships. 

(iii) Balance being the realisable amount. 

(iv) Total. 
(v) Tcllal of l (c), 2(c) , 3(iif) and 4(iv). 

Arrears Current To: a: 

3.91 
7.52 

11 .43 

10.62 
1. 87 

12.49 
23.92 

0. 11 

0.61 
4.16 
4.77 
4. 88 

0. 82 
0.82 

1.24 
329 .45 

2093.02 
2 423.71 
2 453. 33 

3. 10 
3. 10 

5.91 
5.91 
9.01 

0.76 
0 . 76 
0.76 

139.83 
379. 73 

2 308.85 
2 828 .41 
2 838 . 18 

3.91 
10.62 
14 . 53 

10 .62 
7.78 

18.40 
32.93 

0. 11 

0.61 
4 .92 
5 .53 
5.64 

O.S2 
0.82 

141.07 
709 . 18 

4 .Wl .87 
5 252 . 12 
5 291.51 @ 

(ii)• The amounts of Interest tax in arrears and the year-wise break-up thereof are given below :-

Arrears af 1984-85 and earlier years 

1985-86 
1986-87 
1987-88 
1988-89 

Total 

(iii) "'Other Direct Taxes (Wealth-tax, Gift-tax and Estate duty) 

No. of cases Amount 

21 
36 

57 

(in crores 
of rupees) 

1.10 
5.79 

6.89 

The following table gives the year-wise arrears of demands outstanding and the number of cases relating there to 
under the three other Direct-taxes, i.e. Wealth-tax, Gift-tax and Estate duty as on 31 March 1989. 

1984-85 and earlier years 

1985-86 
1986-87 
1,87-88 
1988-89 

Total 

•Figures furnished by the M inistry of Finance·arc provisional. 
@Figure11 arc under reconciliation by the Ministry of Finance. 

Wealth-tax 
,-·------~ 

N umber Amount 

I 27.503 9 552 .54 
44995 3 572 .10 
55 952 4 740. 75 
91 142 7 088.20 

129839 15 645 .26 
4 49 431 4{) 598 . 85 

IO 

(Amount in lakhs of Rs.) 
Gift-tax Estate-duty 

,---A. ' r----"-
Number Amount Number Amount 

25 684 650.98 13 614 2 694. 70 
7 429 206 .20 3 738 I 077 .06 

10 389 318 .83 3144 l 024. 79 
14 412 392.88 4 636 1068.72 
23 514 877.62 2698 1445 .77 
81 428 2 446.51 27 830 7 311.04 



1 .07 A SSESSEES, ARREARS OF ASSESSMENTS AND TA X D UES I. 07 

(b) by attachment and sale of the defaulter's 
immovable property; 

(c) by arrest of the defaulter and his detention 
.in prison ; 

(d) by appointing a receiver fo1· the management 
of the defaul ter's movable and immovable 
properties. 

2. Under the prov1s1ons of the Jncome-tax Act, 196 l 
every demand of tax, interest, penalty or fine pa ya blc 
under the Act should be paid within thirty five days of 
the service of notice of demand. On the default of an as
sessee in this respect, the Income-tax officer may forward 
a certificate specifying the demand in arrears to the 
Tax Recovery Officer for recovery of the demand. 
The Tax Rcovery Officer will serve a notice on the de
faulter requiring him to pay the demand wi thin fif
teen days. If the amount mentioned in the notice is 
not paid within the time specified therein or . with 
in such fur ther time as the Tax Recovery Officer may 
grant in his discretion , the Tax Recovery Officer 
sha ll proceed to realise the amount together with
interest at the rate of 12 per cent ( 15 per cent from 
I October 1984) on the outstandings till the date of 
recovery by one or more of the follo wi ng modes: 

(i)* The number of o fficers engaged in tax recovery 
work during 1988-89 was as follows:-

Particulars 

Commissioners (Recovery) 
Tax Recovery Officers 

Sanctioned Working 
strength Strength 

4 3 
151 137 

(a) by attachment and sale of the defaulter's 
movable property ; 

(ii) The tax demands certified to the Tax Recovery 
Officers and the progress of recovery to end of 1988-89 
are given in the following table :-

1984-85 

198,-86 

1986-87 

1987-88 

1988-89• 

Total 

Demand Certified 
,-----A-----, 
At the During 
begining the year 
of the ye:ir 

J,248. 73 359 .00 

J,073.37 305.54 

975. 11 206.94 

826.77 436 .52 

720.99 473.56 

4 844 .97 1,781 . 56 

Total 

l ,607.73 

1,378.91 

1.181 .05 

1,263.29 

1,194.55 

6,626.53 

Demand recovered 
during the year 

534 .36 

403.80 

399. 26 

359.89 

305 .85 

2,003.16 

(iii)"' Year-wise brea k-up of pending certificates and a mount of demand :-

Year of receipts of recovery certificates 

1984-85 

1985-86 

1986-87 

1987-88 

1988-89 

Total 

No. of certificates 

11 ,48,172 

1,03,599 

64,014 

63,300 

1,87,617 

15,66,702 

(iv)* Tax-wise and amount-wise analysis of pending certificates :-

Range of demand Corporation-tax Income-tax 
.- -> 

No. Amount No. Amount 

(i) upto Rs. 10 000 14,289 3.48 11.93 ,161 207.98 

(ii) Oler Rs. 10 000 and below Rs. I lakh 9,893 18.97 1,23,893 133. 31 

(iii) Over Rs. I lak.h 1.729 41.00 17,888 369 .39 

Total 25,911 63 .45 13 34,942 710.68 

•Figures furnished by the Ministry of Finance are provisional. 
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(Jn crores of rupees) 
Balance at the end 

of the year 

i ;o73.37 

975. 11 

782.79 

903 .40 

888 .70 

4,623.37 

(Rs. in crorcs) 
Amount involved 

291.34 

56.41 

75 .47 

140.51 

324 .97 

888.70 

(In crores of rupees) 
Wealth-tax 

.-
No. Amount 

1,52,154 38.80 

19,278 26. 60 

829 35.38 

1,72,261 100.78 
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Range of demand Gi ft-tax Estate-duty Interest lax Total 
,-----"-------. .----A.----, ,-----A.-----, r-----A--~ 

No. Amount No. Amount No. Amount No. Amount 

(i) Upto Rs. 10 000 
(ii) Over Rs. 10 000 and below R' . 

lakh 
(iii) Over Rs. I lakh 

Tota l 

29,738 7.39 

2,788 3.95 
J 18 1.82 

32.644 13.16 

(vf' Ye.1r-wise disposal and pendency: 

YCfil No. of cases at the No. added during 
beginning of the the year 

year 
,--___..._ ,------A..- - ----. 
Movable Jmmo- Movable fmmo-

vable vable 

J 984-85 and earlier 
years 3,970 3,251 842 1,509 

1985-86 2,688 3,184 1,326 649 

1986-87 2, 147 3, 174 1,855 693 

1987-88 2,858 3,570 1,063 554 

1988-89 2,584 3,664 87 .l 1.320 

To tal 14,247 16,843 5,957 4,725 

42.l 361 0 .45 13 .90,126 258 . 10 

158 0. 17 1.56,0JO 183. 00 
2 0.01 20,566 447.60 

423 521 0.63 15 ,66,702 888 .70 

Total No. actually No. pending at the 
disposed close o f the year 

,------A..---, 
Movable lmmo-

,------A..---, .-----A.---, 
Movable Jmmo- Movable Immo-

vablc vable vable 

4 812 4,760 2,124 1,576 2,688 3,184 
4,014 3,833 1,867 659 2,147 3, 174 
4,002 3,867 1,216 286 2,786 3,581 
3,921 4,124 724 181 3,197 3,943 
3,455 4,984 528 281 2,927 4,703 

20,204 21,568 6,459 2,983 13,745 18,585 

3.* Disposal of attached property-Year-wise details of attached properties awaiting disposal at the end of 
1988-89 as furnihshed by the Ministry of Finance were as under :-

(Jn Crores of Rupees) 

Year o f attachment Number of cases Total Appointment of Receivers 
,--

Movable Immovable No. Amount 
for management of pro-

pcrties 
---. 

No. Amt. No. 

1984-85 763 2 . 14 1,316 

1985-86 307 2 . 62 463 

1986-87 442 2.37 654 

1987-83 212 3 .78 818 

1988-89 1,203 23 .15 1,452 

To ta.I 2,927 34.06 4,703 

1.08 Appeals, Revision Petitions and Writs 

I. Under the provisions of the Income-tax Act, 196 1 
if an assessee is not satisfied with an assessment, a refund 
order etc. be can file an appeal to the Appellate Assistant 
Commissioner. The Act also provides for appeal by the 
assessee direct to the Commissioner (Appeals). 

A second appeal can be taken to the Income-tax 
Appellate Tribunal. After the Tribunal's decision, 
reference on a point of Jaw can be taken to the High 
Court from which an appeal lies to the Supreme Court. 
The assessee can also initiate writ proceedings under 
Article 226 of the Constitution. 

A tax payer can approach the Commissioner of In
come-tax to revise an order passed by an Income-tax 
Officer pr by an Appellate Assistant Commissioner within 

•fisurcs fu rnished by the Ministry of Finance are provisional. 

Amt. 
,------A-----, 

N o. Amt. 

30.36 2,079 32.50 
35.10 770 37.72 0.1 2 
23.38 1,096 25 .75 
27.14 1,030 30.92 
55.87 2,655 79 .02 

l ,7 1.85 7,630 205.91 0.12 

one year form the date of such orders. The Commis
sioner can also take up for revision au order which, in 
his view, is prejudicial to the intere.st of revenue. 

(i) Income-Tax 

(a) Particulars of Income-tax appeals and revision 
petitions pending as on 31 March 1989 were as under:-

12 

(i)• No. of In-come tax appeals pending with: 

(a) Appellate Assistant Cammissioner 

(b) Commissioner of Income.tax (Appeals) 

98,843 

l ,02,853 

(ii)* N o. of Income-tax revision petitions pending 16,412 

Total 2,18, 108 
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(b) (i) Year-wise details of appeals pending with Appellate As istant Commis ioner for the five years 
t nding 1984-85 to 1988-89 were as under: 

No. for Jisposal No. added No. <lisposed of Pending at the 
Financial year at the beginning during thJ year during the year end of the ye:ir 

or the year 

1984-85 1,95,221 1,48, 19 1 1,58,955 1,84.457 

1985-86 1,84,457 1,26,019 1,61 ,131 1,-1-9,345 

1986-87 l ,49,345 94,9 12 l, 13,9:>7 1,30,350 

1987-88 l ,33,405 77,26i 1,01 ,256 1,09,413 

1988-89* 1,02,397 70,593 74, 147 98,843 

(iiP Year-wise breakup of high demand appeals pending with Appellate Assis tant Commissioner a t the end of the year 
1988-89 with reference to their year of institution was as under : 

Year of Institution No. pending Year of Instit ution N o . pending 

1984-85 and earlier years 250 1987-88 419 

1985-86 120 1988-89 642 

1986-87 329 Total 1,760 

(c) (i) Year-wise detai ls of appeals pending with Commissioners of Income-tax (Appeals) for the five years 
ending 1984-85 to 1988-89 were as under : 

Fina ncial Year No. for disposal No. addcJ No. disro>ed of N.i. p~ndin ~at 
at the beginning dudng the year during th'! yclr th: ea:! or the 
of the year year 

1984-85 55,058 58,517 46,437 67,138 

1985-86 67, 138 70,119 45,840 91,417 

1986-87 91,417 64,5 19 47,845 1,08,091 

198"7-88 1,09,070 72,980 67,032 1, 14,0-H 

1988-89* 1,07,887 73,532 78,566 1,02,853 

(ii)* Year-wise break of high demand appeals pending with Commissioners of fncome-tax (App~als) at t he 
end of the year 1988-89 wi th reference to their year of institution was as w1der: 

Year of institution 

1984-85 and earlier years 

1985-86 

1986-87 

No. pending 

338 

698 

2, 152 

Year of Institution 

1987-88 

1988-89 

T otal 

No. pending 

4,120 

7,974 

15,282 

(d) (i) Particulars of revision petitions for the five years ending 1984-85 to 1988-89 were as under : 

Financial Year No. for disposal No. added No. disposed No. pending at 
at the beginning of during the year of during the the end of the year 

the year year 

1984-85 13,018 9,770 7,563 15,225 

1985-86 15,225 9,819 8, 121 16,923 

1986-87 16,923 10,116 9,557 17,482 

1987-88 17,534 9,247 9,907 16,874 

1988-89• 16,490 8,516 8,594 16,412 

"'Figures furnished by the Ministry of Finance are provisional. 
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1.08 APPEALS ETC. i.08 

(ii)* Year-wise break up of revision peti tions pending at the end of the year 1988-89 with reference to their 
year of institution was as under: 

Year of institution 

1984-85 and earlier years 
1985-86 
1986-87 
1987-88 
1988-89 

Total 

No. Pending 

3,380 
1,713 
2,215 
3,815 
5,289 

16,412 

(a)* Particulars of Wealth-tax Gift-Tax, and Estate-d uty appeals and revision petit ions pending as on J L 
March, l 989 were as under: 

No. of appeals pending with : Wealth-tax Gift-tax Estate-Duty 

(i) Appellate Assistant Commissioner 37,232 1,679 22 

(ii) Commissioners of Income-tax (Appeals) 11,640 417 3,383 

(iii) No. of revision petitions pending 3,648 146 ... 
Tota l 52,520 2,242 3,405 

(b)* Particulars of appeal cases with Appellate Assistant Commissioners and Commissioner (Appeals) 
and revision petitions with Commissioners for the year 1988-89 were as under: 

(i) With Appellate Assistant Commissioners 

Pending at the Added during Total No. disposed No. pending at 
beginning of the year of during the the end of the 

the year year year 

(i) Wealth-tax 39,716 22,076 61,792 24,560 37,232 
(ii) G ift-tax 1,754 801 2,555 876 l ,679 

(iii) Estate-duty 37 26 63 41 22 
(iv) Super profits tax/Surtax 4 • 8 12 6 6 
(v) Interest-tax 265 208 473 145 328 

Total 41 ,776 23,119 64,895 25,628 39,267 

(iiY With Commissioners of Income-tax (Appeals) 

Pending at Added during Total No. disposed No. pending 
the beginning the year of during at the end 
of the year the year of the year 

{i) Wealth-tax 11,856 7,577 19,433 7,793 11,640 
(ii) Gift-tax 494 349 843 426 417 

(iii) Estate duty 3,608 1,090 4,698 1,315 3,383 

(iv) Super profit tax/surtax 610 263 873 384 489 
(v) Interest-tax 45 66 111 72 39 

Total 16,613 9,345 25,958 9,990 15,968 

(iii)* Revision petitions with Commiss:o11e rs 

(/) Wealth -Tax 3,178 1,373 4,551 903 3,648 

(ii) Gift-Tax 149 43 192 46 146 
(iii) Supper profit Tax/surtax 10 17 27 3 24 
(iv) IntereM tax • 25 25 25 

Total 3,362 1,433 4,795 977 3,818 

*Figures furnished by the Ministry of F inance are provisional. 
••Figures awaited from the Ministry of Finance. 
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1.08 APPEALS ETC.-RBLIEF AND RBPUNOS 1.09 

(c)"' Year-wise break-up of pendency of high demand 
appeals at the end of the year 1988-89 with reference 

Wealth-lax 

Y car of institution 

1984-85 and earlier years 169 

1985-86 73 

1986-87 89 

.1987-88 105 

1988·89 87 

Total 523 

(i i) With Commissioners of lncome-Tax (app;:;,ds) 

1984-85 124 

1985-86 134 

1986-87 289 

1987-88 493 

1988·89 1,045 

Total 2,085 

(d)* Year-wise pendcncy of revision petit ion with 
Commissioners 

Year of filing of petition 

1984-85 

1985-86 
1986-87 

1987-88 

1988-89 

Tota1 

No. pending 

1,371 

351 

343 

779 

866 

3,710 

(e)* Writ petitions pending: 

( 1) on 31 March 1989 

(ii) Out of (I) above : 
Pending for : 

Over 5 years 
3 to 5 years 

I to 3 years 
Up to I year 

Total 

Financial year 

1984-85 

1985-86 
1986-87 

1987-88 
1988-89• 

In Supreme In High 
Court Court 

270 4,431 

70 1,495 
57 789 

92 l ,2ll 
51 936 

270 4,431 

Total 

4,70 1 

1,565 
846 

1,303 
987 

4,701 

Opening 
Ba lance 

25,733 

20,733 
17,162 

25,731@ 
12,176 

"'Figure furnished by the Ministry of Finance are provisional. 
@ Under reconciliation by the Ministry of F inance. 

to their Year of institution was as under:
(i) With Appellate-Assistant ComJUissioners 

Gift tax Estate-duty Interest tax Super profit/ To tal 

15 

2 
l 

4 
16 
23 

JO 
15 

30 
35 

91 

36 
50 

65 

263 
235 

649 

6 

6 

6 

6 

surtax 

169 

75 
90 

109 

109 
552 

3 164 

8 202 
23 392 
40 826 
38 l,359 

ll2 2,943 

(iv) C:i.ses pending with Judic ia l Courts. 

(i) On 31 March 1989 
(ii) Out of (i) above : 

Pending for : 
Over 5 years 

3 to 5 years 

1 to 3 years 

Upto l year 

Total 

1.09 Reliefs and refunds 

In Supreme ln High 
Court Court 

2,420 

719 

427 
775 

499 

2,420 

26,524 

3,741 

4,962 
10,369 

7,452 

26,524 

Tota l 

28,944 

4,460 

5,389 

Il , 144 
7,951 

28,944 

l. Where the amount of tax paid exceeds the amount 
of tax payable the assessee is entitled to a refund of the 
excess. If the refund is not granted by the department 
within three months from the end of the month in which 
the claim is made, simple interest at the prescribed rate 
become payable to the assessee on the amount of such · 
refund (vide Section 237 read with Section 243 of the In
come-tax Act.) 

(i) (a) The particulars of cases of direct refunds 
on which claims were made, the cla ims settled and the 
balance outstanding d uring 1984--85 to 1988-89 were 
as under : 

C laims 
received 
during the 
year 

1,05,845 
1,17,217 
1,16,863 

84,976 
1,01,096 

Total 

1,31,578 
1,37,950 
1,34,025 
1,10,707 

l,13,272 

No. of 
refunds 

1,10,845 
1,20,788 
1,08, 169 

98,239 
96,634 

Balance 
outs tanding 

20,733 
17,162 
25,856@ 

12,468 
16,638 



l.09 R.ELIBF AND REFUNDS-INTEREST-SETTLEMENT COMMISSION i. 11 

(b)¥ Year-wise analysis of the outstanding direct 
refund claims as on 31 March 1989. 

Financial year in which application 
was made 

1984-85 
1985-86 
1986-87 
I 987-88 
1988-89 
Total 

Financial Year 

No. or cases 
pending 

33 
28 

296 
l ,679 

14,602 
16,638 

(ii) (a) The Act a lso provides for refund of any 
amount which may become due to an assessee as a 
result of any order passed in appeal or other procee
dings wit.bout ~is having to make any claim on that 
behalf. Simple wterest at the prescribed rate is pay
able to the assessee in such cases too. 

Cases result ing in refund as a result o f appellate 
orders and revision orders etc., durin cr each of the five 
years ending 1988-89 were as L~1der: 

Opening 
Balance 

Addi tions Disposal Balance 

1,651 28,573 28,397 1,827 

1,827 28,4-06 28,363 1,870 

1,870 29,125 29,322 1,673@ 

l ,957@ 22,657 22,596 l ,018 

1,750 19,117 19,880 987 

1984-85 
1985-86 
1986-87 
1987-88 
1988-89* 

(b).;. Year-wise analysis o f balance as on 3 1 March 1989 was as under: 

Financial year 
1984 85 
1985-86 
1986-87 
1987-88 
1988-89 
Tata! 

1.10 Interest 
The Act provides for payment of interest by the 

assessees for certai n defaults such as delayed submission 
of returns, delayed payment of taxes etc. ln some cases 
such as those where advance-tax bas been paid in ex-

' 

No. or cases pending 

46 
42 

899 
987 

ccss o r where a refund due to the assessee is delayed 
Government have also to pay interest. ' 

The particulars of interest paid on refunds by Gov
c1 n ment under the di fferent provisions of theActduring 
the years 1986-87, 1987-88 and 1988-89 arc given below-

(Rs. in thousands) 

Section of Income-tax Act under which interest 
paid 

1986-87 1987-88 1988-89* 
.---"'----~ 

No. of 

r-_ __ ,,..._ ___ ~ 

No. of Amount No. of Amount Amount 

214 
243 
244 

assessment 
83,379 
1,267 
3,456 

1.11 Cases settled by Settlement Commission 

Under the provisions of the Jncom"e-tax Act, 196 l 
and the wealth-tax Act, 1957, an assessee may at any 
stage of a case relating to him make an application to 
the Settlement Commission to have the cases settled. 
The powers and pl'ocedures of the Settlement Com
missionare specified in the Act. Every order of Settlement 
passed by the Settlement Commission is conclusive 
as to the matter stated therein. 

The number of cases settled by the Settlement Commi
ssion during the last five years was as under : 

(i) Income-tax 

Financial year No. of No. of Percentage No. of 
cases for cases dis- cases pen-

disposal posed of ding 

1984-85 1,988 270 13 .57 1,718 

1985-86 1,890 204 10.79 1,686 

1986-87 863 59 6.84 804 

1987-88 1,011 71 7 . 02 94-0 

1988-89* 1,029 110 10. 69 919 

-~-
•Figures furnished by the Ministry of Finance are provisional 
@Figures are under reconcil iation by the Ministry of F inance. 

71,330 
498 

assessment 
88,399 

478 
71,266 2,849 

(i i) Wealth-tax 

1,42,291. 2 
662 

1,15,329. J 

assessment 
85,194 3,35,129 

16 2,315 
3,368 1,45,053 

Financial year No. of No. of Percentage No. of 
cases for cases cases 
disposal disposed of pending 

1984-85 733 86 11. 73 647 
1985-86 683 57 8.34 626 
J 986-87 298 9 3.02 289 
1987-88 371 26 7 .01 345 
1988-89* 420 66 15. 71 354 

"'Figures furnished by the Ministry of Finance are provisional. 

(iii) Year wise position of tax determined (including 
inte~es.t and penalty) in cases settled by Settlement Co-
mm1ss1on. 

Financial year Income-tax Wealth-tax 
(In lakhs of rupees) 

1984-85 225 . 19 23.43 
1985-86 741. 75 78.79 
1986-87 0 .07 •• 
1987-88• 0 .02 @ 

1988-89£ 0 .97 @@ 

*F igures are under reconciliation by the Ministry of Finance 
*"The actual figure is Rs. 546 . 50. · 
@The actual figure is Rs. 263. 

@@The actual figure is Rs. 316. 
£Figures furnished by the Ministry of finance are provisional. 
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l .11 PENAL TlEg AND PROSECUTIONS 1.12 

(iv)* No of cases pending for admission before 
settlement commission 212 

(v)* No. of cases held up with settlement commission 
for want of comments of the department. 49 

1.12 Penalties and prosecutions. 

Failure to furnish return of income/wealth/gift or 
fi ling a fal se return invites penalties under the releva nt 

tax law. It also constitutes an offence for which the 
tax payer can be prosecuted. The tax law also provide 
for levy of penalty and prosecution for failure to 
produce accounts anct documents, failura to deduct 
or pr,y tax, etc. 

(j) Income-tax and Corporation-tax 

(a) penalty proceedings initiated, disposed of and 
pending for each of the three years ending 

1988-89 were as under: -

Cases pending Year Cases pending Added Total No. of cases 
disposed of at the beginning 

of the year 
during the year 

dKring the year 

1986-87 6,86,830 4,62,870 11,49,700 5,73,201 5,76,499 

1987-88 5,81,697 4,12,005 9,93,702 5,30.777 4 ,62,925 
1988-89* 3,92,039 3,84,198 7,76,237 4,09,448 3,66,789 

(b) Prosecutio1ls launched, convicted/co mpounded and cases pending in the .;o u rts for the three years ending 
1988-89 were as under : -

Year Pending Comp- Total No. of No. of cases Total Balance 
at the laints filed , cases r-
beginning during the disposed Convicted Com- Acquitted 
o f the year o f during pounded 
year the year 

1986-87 8,081 4,543 12,624 663 56 258 349 663 11,961 
1987-88 12,801 6,622 19,423 812 297 251 274 822 18,611 
1988-89* 17,263 7,205 24,468 985 184 604 197 985 23,483 

(c) Penalty a nd composition money levied, collected and pending for the three years 1986-87 to 1988-89 were 
as under: - • 

Year Opening Ba lance Levied during the year 

,-- .,,--
Penalty Composition Penalty Composition 

{ 1986-87 
1987-88 

1988-89'* 

6,74,919** 
10,07,780 
9,63,683 

(ii) Other Direct Taxes 

Money 

12,573 
10,059 
3,896 

money 

3,46,314 13,054 

4,21,453 4,189 
9,99,298 3,812 

(Rs. in thousands) 

Collected during the Balance outstanding 
year 

r-
Penalty Composition Penalty Composition 

money money 

1,53,825 6,125 8,67,408 19,502 
2,15,459 6,287 12,13,774 7,961 

2,23,831 3,892 17,39,150 3,816 

(a) Pena lty proceedings initiated, disposed of and ~ending for each of the three years ending 1988-89 are given 
below:-

Year 

1986-87 
1987-88 
1988-89 ... 

Pendini at the 
beginning of the 
year 

1,20,887 
1,08,497 

80,043 

•Figures furnished by the Ministry of Finance are provisional. 
••Figures are under reconciliation by the Ministry of Fi.nance. 

M/S450E:&AG0-4 

Added during 
the year 

68,393 
59,343 
39,109 

17 

Total No. of cases Cases pendin~ 
disposed of 
during the year 

1,89,280 75,445 J,13,835 
1,67,840 73,650 94,190 
1,19,152 52,917 66,235 



1.12 PENALTIES AND PROSECUTION- SEARCHl!S AND SF.17.URF.S 1 . 13 

(b) Prosecutions launched, convicted/compounded and cases pending in the Courts for the three years ending 
1988-89 are given l:;clow:-

Year Pending Comp- Total No. of No. of cases Cases 

1986-87 
1987-88** 
1988-89• 

at the 
beginning 
of the year 

540 
608 

2,721 

laints filed 
during 
the year 

119 
368 
679 

cases 
disposed 

of 

659 114 
976 29 

3,400 3 

r-- ---, pending 
Convic- Comp- Acquitted Total 

ted ounded 

112 2 114 545 
5 2 15 22 947 

3 3 3,397 

(c) Penalty and composition money levied, collected and pending for the three years 1986-87 to 1988-89 are 
given below:-

(Rs. in thousands) 

Year Opening Balance Levied during the year Collected durine the Balance outstanding 
year 

r-- -"---------v--~--''--~---.. .---- -------.. r-- '------. 

1986-87 
1987-88 
1988-89• 

1 .13 Searches and Seizures 

Penalty Composi- Penalty 

50,833 
1,22,282 
74,234 

tion money 

50 
95 

366 

33,943 .3 
37,586 
45,460 

Sections 13Z, 132-A and 132-B of the Income-tax 
Act, 1961 provide fqr search and seizure operations. 
A search has to be authodsed by a Direc.tor of In
spection, Commissioner of Income-tax or a specified 
Dy. Director of Inspection or Inspecting Assistant 
Commissioner. Where any money, bullion, Jewellery 
or other valuable article or thing is seized, the Income-tax 
Officer has, after necessary investigations, to make 
an order with the approval of the I.A. C. within 90 days 
of the seizure, estimating the undiscl .. ed income 
in a summary manner on the basis of the material 
available with him and calculating the amount of tax 
on the income so estimated, specifying the amount 
that will be required to satisfy any existing liability and 
retain in his custody such assets as are, in his opinion 
sufficient to satisfy the aggregate of the tax demands 

Composi- Penalty 
tion money 

JO 
744 
62 

JJ,554 
34,539 
34,516 

Composi-
tion money 

50 
453 
241 

Penalty Composi-
tion money 

73,222 . 3 10 
J,25,329 386 

85,178 187 

were seized. The books of accounts and other docu
ments cannot be retained by the authorised officer for 
more than 180 days from the date of seizure unless 
the Commissioner approved of the retention for a 
longer period. 

(i) The number of cases in which searches and 
seizures were conducted for the three years ending 
1986-87 to 1988-89 was as under :-

Year 

1986-87 

No. of cases where cash, 
jewellery etc. assets were 

seized 

No. of cases 
where no 
assets were 

.----·~'------. seized 
No. Value 

(Rs. in thousands) 

4,376 7,69,700 2,40, 

and forthwith release the remaining portion, if any, 1987-88 3,735 14,16,793 3,136 
of the assets to the persons trom whose custody they 1988-89* 2,610 9,56,165 2,120 

(ii) (a) particulars of orders under Section 132(5) passed during the three years ending 1988-89 were as under: 

Year Opening Search cases Total No. of cases 
balance of during the year where orders 

cases were passed 
during the year 

1986-87 2,548 3,325 5,873 3,678 
1987-88*• 1,496 2,865 4,361 2,907 
1988-89• J,195 2,739 3,934 2,412 

{b) Particulars of income determined in the orders under section 132(5), tax involved therein, 
and assets returned of the three years ending 1988-89 were as under:-

Year No. of cases 
where orders 
were passed 

1986-87 1,693 

1987-88 2,220 

1988-89• 2,400 

*Figures furnished by the MiDistry of Finance are provisional. 
••Figures are under reconciliation by the Ministry of Finance. 

Income determi- Tax involved Value of assets 
ned in the therein retained 
orders 

14,14,474 10,0S,150 5,13,231 
20,45,954 16,18,189 6,11,553 

26,15,492 21,41,137 13,21.591 

18 

No. of cases 
pending at the 
end or the year 

2,195 
1,454 
1,522 

assets retained 

Value of assets 
returned 

(Rs. in thousands~ 

65,912 
1,42,632 
1,02,941 

.., 

~ 

I, 



1. 13 SEARCHES AND SEJZURES 1.13 

(i ii) (a) The number of search cases out of( ii) (b) where final assessments were completed and pending fo1 the 
thrto years ending 1988-89 was as under :-

Year 

1986-87 
1987-88** 
1988-89• 

Opening 
Balance of 
orders u/s 
132 (5) 

l,136 
1,595 
1,527 

Orders U/s 
132(5) passed 
during the 

Total 

year 

1,443 2,579 
2,420 4,015 
2,864 4,391 

No. of cases where final assessments 
were completed 

,-
Where conce- With No. Total Balance 
aled income concealed cases 
was found income 

684 285 969 1,610 
1,157 683 J,840 2,175 
1,2 14 674 l ,888 2,503 

(b)* Year-wise pa1ticulars of pendency of orders under section 132 (5) where final assessments were pendig,g as 
on 31 March 1989 were as under :-

Year in '.which summary assessments were made No. of cases where final 
assessments were pending 

Out of (2) No. of cases with 
Settlement Commission 

1986-87 
1987-88 
1988-89 

(I) (2) 

599 

1,189 
1,742 

(3) 

158 
152 
360 

(c) Pa1 ticu1ars er income determined, tax levied, balance-tax outstanding after adjustment of value of assets re
tained o n fina! assessment for the three years ending 1988-89 were as under : 

Year 

1986-87 
1987-88 

1988-89* 

No. of cases Income-
where final determined 
assessments 
were com-

pleted 

1,475 8,66,422 
2,41 1 12,33,663 
3,692 19,28,770 

Demand raised 

Tax Penalty Total 

5,02,553 4,859 5,07,4 12 
8,15,260 85,103 9,00,363 

JJ ,39,033 78,693 12,17,726 

(d) The number of cases of prosecutions launched, compounded 
ending 1988-89 was as under : 

and 

Year No. of prosecutions launched 

(Rs. in thousands) 

D emand Balance Pending recovery 
adjusted ,-
out of Tax Penalty Total 
retained 
assets 

78,216 4,25, 176 4,020 4,29,196 
57,792 7,65,368 77,203 8,42,571 
72,976 10,69,928 74,822 ll ,44,750 

convictions obtained for the three yea rs 

No. of cases No. of cases No. of cases 
,-~~~~~~~~-~~~~~--, compounded in which con- pending 

victions were 

1986-87 
1987-88•• 

1988-89"' 

Opening 
Balance 

2,723 
3,336 

2,548 

During the 
year 

93 1 
835 
921 

Total 

3,654 
4,171 

3,469 

128 
163 

326 

obtained 

12 
7 

41 

3,373 
4,008 
3,143 

(c) Particulars of cases of assets returned, interest paid and cases pending for three ye'l.rs ending 1988-89 were as 
under :-

Year No. of cases where assets were due for return 
,-

Opening Added during 

1986-87 
1987-88 .. 

( 1988-89• 

balance 

95 
144 
162 

*Figures furnished by the· Ministry of Finance are provisional. 
.. Fi~res are under reconciliation by the Ministry of F inance. 

the year 

133 
290 
174 

Total 

228 
434 

336 

Number of Number of Balance cases 
cases where cases where pending 
assets retur- interest pa id 

•1ed during the 
year 

J03 l 125 
183 9 25 1 
172 4 164 



1.14 SURVEY-ACQUISITION OF IMMOVABLE PROPERTIES 1. 15 

1 . 14 Survey 

l. Number o r cases where the powers or survey (other 
than those relating to ostentatious expenditure) were 
exl!rcised for the three years end ing 1988-89. 

Y ear No. o f premises 
surveyed 

1986-87 42,816 

1987-88 9,659 

1988-89* 7,804 

2. * Number of cases where evidence about ostenta
tious expenditure was collected under section 133A(5). 

Year 

1986-87 

1987-88 

1988-89 

No. of cases 

46 

219 

l 16 

1.15 Acquisition of Immovable Properties 

I . Acquisit ion proceedings introduced with effect 
from 15 November 1972, empowers t he Centra l Go
vernment to acquire an immovable property, where 
such property is transferred by sale or exchange and the 
true consideration for such t ra nsfer is concealed with 
the objective of evading tax. The scope of these pro
visions has been extended through t he Income-tax 
(Amendment) Act, 198 1 wit h effect from 1 July 1982 
to cover :-

(a) t ransfer of flats or premises owned through 
the medium of co-operalive societies a nd com
panies ; 

(b) agreements of sale followed by part petfor
mance viz., by actual physical possession of 
the property by the de facto buyer ; and 

(c) long term leases i.e. leases for a period of 12 
years or more. 

The provisions were introduced in the Statute on the 
recommendations of the Di1ect Taxes Enq uiry Com
mittee popularly known as Wanchoo Committee (1971) 
report' on black mone~. The objective of the legis
lation is to counter cvas1011 of tax through under-state
ment of the value of immovable prope1ty in sale deeds 

a nd also. to check the ci rculation of black money, by 
empowering the Central Government to i:icqu irc im
movable properties, including agricultural lands. 

2. Acquisition proceedings under these provisions 
can be initiated where a n immovable propeny of fair 
market value exceeding Rs. 25.000 (Rs. I Jakh with 
effect from I J une 1984) is t ransferred for any apparent 
monetary consideration , which is Jess tha n the fair 
market value by more tha n 15 per cent of the apparent 
monetar~ . ~onsi~eration. The compensation payable 
on acqu1s1t1on rs the amo unt of the monetary consi
deration shovv11 in the transfer document plus 15 per 
cent of such amount. Regarding taking over and ma
nagement of the immova ble properties vested in t he 
Government under the provisions of the I neome-tax 
Act, it was agreed in November 1976 in the Minist. y 
of Works and Housing and the Minis~ry of Finance, t h~:t 
the Central Public Works Department wou ld take over 
the immovable pr operties from the Revenue authorit ies 
after the forfeiture had become absolute, and u nder all 
formalities relating to appeal etc., provided under Lhe 
law have been completed a nd ma nage the same. Ac
cordi ngly, the Central Board of Direct Taxes issued 
instructions in May 1977. 

3. Wit h effect from I October 1986, the provisions 
of Chapter XX A of the l ncome-tax Act, 196 1 do not 
apply to or in relation to the lransfer or any immovable 
property made after the 30 September 1986 (Section 
269 RR). 

(i) ':' J fumbcr of Assistant Co mmissioners of Tncome
tax eJ16aged on the work for the year 1988-89. 

At the commencement of the year 
At the close of the year 

Sanctioned 
strength 

34 
37 

Work ing 
strength 

26 
13 

(i i) The number of mllmations in Form 37-G re
ceived from the Registering Authorities during the th1 ee 
years ending 1988-89 was as under :-

Year 

1986-87 

1987-88 

1988-89* 

No. of Intimations 
received 

2,43,871 

52,401 

21,617 

(iii) (a) The number of notices issued,dropped, ac
quisition orders passed and notices pending for three 
years ending 1988-89 was as under :-

Year Opening No. of notices Total No. of notices No. of cases No. Pending 
Balance issued during dropped where orders 

the year dnring ) he were passed 
year 

1986-87 43,097 18,726 61,823 54, 170 87 7,566 

1987-88 12,037 2,051 14,088 7,730 99 6,259 
1988-89" 5,1 55 10,201 15,356 13,620 70 1,666 

*Figures furn ished by the Ministry of F inance are provisional. 
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i. 15 AQUJSITION OF IMMOVABLE PROPERTIES PURCHASE OF PROPERTIES-VALUATION CELL 1.17 

(b) *Year-wise particulars ofpendency as on 31 March l989 were as under :
Year of institution No. of notices 

peoding 

1986-87 and earlier yea r 
1987-88 
1988-89 

860 

785 
2 1 

Total J,666 

(iv) The number of cases where acquisition o rders were passed, properties acquired and the balance pen ding 
for the three years ending J 988-89 was as under 

Year 
No. of cases where orders were passed No. of cases Balance No. 

.-
Opening 
balance 

1986-87 664 
J 987-88 1,252 

J 988-89* 753 

(v)1''~ The particula rs of d ispos:il of cquired properties 

During the 
year 

3l 

99 
46 

-

-. 
Total 

695 

J,35 l 
799 

where properties 
were actually 
taken over 

695 

1,351 
799 

Nature of disposal Properties awaiting Details of properties 
acquired .- - - ---'- disposal 

.---_)'-·--~ No. of By sale Appropriat ion for own use Other .-----"-- - --.. 
Year No. Compen- properties ,----"-- ---.. .- .-__A.---. No Compensa-

sation 
pa id 

d isposed o f Sale No. Co mpensation No Amount tion paid 
No value paid 

( I ) (2) (3) 

(a) (b) (a) 

1 . 16 Purchase by Ccntrai Government of immovable 
properties in certain cases of transfer 

(b) 

(4) (5) (6) 

(a) (b) (a) (b) (a) (b) 

the Central G overnment to purchase immova ble pro
perties in certain case o [ Lransfer. To begin with, 
these provisions arc made applicable in respect of pro-
perties proposed to be transferred for an apparent 

With a view to counter tax evasion a nd to curb the consideration exceeding Rs. 10 lakhs in each case in 
circulation of black money in real estate transactions, the metropolitan cit ies of Bombay, Calcutta, Delhi·aud 
a new C hapter XXC was inserted in the Income-tax Madras. Tt has been extended to Bangalore and Ah-
Act, 1961 , with effect from l October, 1986 empowering rnedabad from l October, 1987. 

*During the F inancia l year ended March 1989 deta ils of propeL'ties p urchased by the Central G ovenunent 
were as under :-

Delhi Bombay 

(i ) No. of statements received in Form 
37-I 

(ii) No. of properties purchased 
(iii) Value of properties purchased 

(RS. in crore') 

581 

21 
8.68 

1,206 
36 

15 .58 

(iv) No. of va lue of properties where 
consideration exceeds Rs. 50 lakhs 

1. 17 Functioning of Valuation Cells 

6 

I . The Central Government established in October 
1968 a departmental Valuation Cell manned by Engi
neering Officers taken on deputation from the Central 
Public Works Department to assist the assessing offi
cers under vario us di rect tax laws. Certain details 
about the functio ning of the valuation units under the 
Cell are given in the following sub paragraphs :-

(a) Income-tax 

Year 

1986-87 
1987-88 
1988-89 

*Figures furnished by the Ministry of Finance are provisional. 
**Information from the Ministry of Finance is awaited. 

10 

21 

Calcutta 

159 

9 
7.54 

3 

Madras 

383 
25 

8 .1 7 

4 

Ahmedabad 

59 
4 

16 

Total 

2,388 
95 

55.97 

24 

(i) No. of valuation units/Districts :-
Year 

1984-85 
1985-86 
J 986-87 
1987-88 
1988-89 

No. of valua- N o. of valua-
t ion units tion Districts 

79 11 
78 12 
78 13 
71 13 
71 13 

(ii) No. of C<tses refem~d to valuat ion cells, d isposed 
of a nd pend ing at the end of the each of three years 
ending 1988-89 

No. for dispo- No. of cases Disposed of Pending at the 
sal at the referred dur ing during the end of the year 

beginning of the year year 
the year 

4,613 7,048 9,364 2,297 

2,297 4,601 5,513 1,385 

4,613 7,048 9,364 2,297 



1.17 VALUATION CELL-DEMAND WRITTEN OFF 1.18 

(b) Wealth-tax 1986-87 
!987-88 
19ll8-89 

(c) Gift-tax 1986-87 
1987-88 
1988-89 

(d) Estate Duty 1986-87 
1987-88 
1988-89 

1.18 Revenue demands written off by)he department 

1. Income-tax 

A demand of Rs. 
in 1,36,564 cases was 

1,623 .24 
written off 

lakhs 
by the 

I. (a) Assessees having died leaving behind no assets or have 
become insolvent or gone into liquidation 

(b) Companies which have gone into liquidation or are 
defunct 

11. Assessees being untraceable 
Ill. Assessces having left India 
IV. Other reasons : 

(a) Assessees having no attachable assets 
(b) Amount being petty, etc. 

Total 

(c) Amount written off as a result of scaling down of dem
and 

Total 
v. Amount written olT on grounds of equity or as a matter of 

international courtesy or where time, labour and expenses 
involved in legal remedies for realisation are considered 
disproportionate to the amount of recovery 

4,870 8,660 9,874 3,656 
3,656 11,078 10, 178 4,556 

4,870 8,660 9,874 3,656 

56 .1 61 132 85 

85 143 174 54 

56 161 132 85 

96 129 1.62 63 

63 59 92 30 
96 129 162 63 

department during the year 1988-89* and 
of this, a sum of R s. 20. 68 Jakhs related 
to 302 company asscssees and 
Rs. 1602 .56 Jakhs to l,36,262 non-com-
pany assessees. Income-tax demand written off by the 
department during the year 1988-89* are given below 
category-wise : 

(Amount in lakhs of Rupees) 

Companies Non-companies Total 
r----A- r-~ .---"'-------.. 
No. Amount No. Amount No. Amount 

2 80 376 2, 11 7 378 2, 197 

235 830 34 1,813 .6 269 2,643.6 
237 910 410 3,930.6 647 4,840.6 

65 1,158 33,317 35,397 .3 33,382 36,555.3 
234 932 234 932 

7,334 4,263 .5 7,334 4,263.5 
75,994 97,143 .5 75,994 97,143.5 
18,930 18,578. 7 18,930 18,578. 7 

1,02,258 1,19,985 . 7 1,02,258 1,19,985. 7 

43 10 43 10 

Grand Total 302 2,068 1,36,262 1,60,255.6 1,36,564 1,62,323.6 

2 ':' . Wcallh-t:ix, Gift-tax and Estate D utY demands written off by the department during the Yedr 1988-89 are 
given below category wise 

(Amount in lakhs of Rs.) 
Wealth-tax Gift-tax Estate-Duty 

' r-~ r- _ ______....._ 

N o. Amount No. Amount No. Amount 

J. (a) Assessee having died leaving behind no assets 6 

(b) Assessee having become insolvent 
Total 6 

] !. Assessees being untracea ble 27 52 13 18 

Ill. Assessee having left Tndia 7 2 

IV. Other reasons : 
(a) Assessees who are alive but have no attachable assets 
(b) Amount being petty, etc. 301 49 195 5 

(c) Amount written off as a result of settlement with asses-
secs 

Total 301 49 195 5 

v. A mount written off on grounds of equity or as a matter of 
international courtesy or where the time, labour and expenses 
involved in legal remedies for realisation are considered dis-
proportionate to the amount of recovery 

GRAND TOTAL 329 107 215 25 
·-----

•Figures furnished by the Ministry of F inance are provisional. 
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1.19 TEST AUDIT RESUL1·s-0UTSTANDING AUDIT OBJECTIONS 1.20 

1. 19 ResJl)ts of test audit ia i eneral 

1. During the period l April 1988 to 31 March 
l 989 in the test audit of the documents of the Income-tax 
Offices etc., 17,653 cases of under-assessment involving 
a total revenue effect of Rs. 25,895. 39 lakhs were noti
ced. Besides these, various defects in following prescri
bed procedure also came to the notice of audit. 

(i) Corporation-tax and Income-tax 

During the period under report, test audit of the 
documents of the Income-tax Offices revealed total 
under-assessment of tax of Rs. 24,946.74 lakhs in 14,864 
cases. Of the total 14,864 cases of under-assessment, 
short levy of tax of Rs. 21,224. 70 lakhs was noticed in 
5,300 cases alone. The remaining 9,564 cases accounted 
for under-assessment of tax of Rs. 3,722 .04 lakhs. 

The under-assessment of tax: of Rs. 24,946. 74 lakhs 
was due to mistakes catego1 ised broadly under the 

._ following heads : 

•• 

l. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

JO. 

J 1. 
12. 
J 3. 

14. 

15. 
16. 

17. 

18. 
19. 

20. 

Avoidable mistakes in computa-
tion of Income and tax 
Failure to observe the provisions 
of the F inance Acts 
Incorrect status adopted in asse-
ssments 
!ncorrect computation of salary 
mcome 
Incorrect computation of in· 
come from house property 
lncor!ect computation of busi-
ness mcome 
Irregularties in allowing depre-
ciatioo, investment allowance 
and development rebate 
Irregular computation of capi-
ta! gains 
Mistakes in assessment of firms 
and partners 
Omission to include income of 
spouse/minor child etc. 
Income escaping assessment 
Irregular set off of losses 
Mistakes in assessments while 
giving effect to appellate orders 
Irregular exemptions and excess 
relief given 
Excess or irregular refunds 
N on-leyy /incorrect levy of in· 
terest for delay in submission of 
returns, delay in payment of tax 
etc. 
Avoidable or incorrect payment 
of interest by Government 
Omission/short leyy of penalty 
Other topics of interest/misce-
llaneous 
Under assessment of surtax 

Total 

No. of Amount 
cases (rn lakhs 

of rupees) 

679 1,121. 38 

409 421.96 

240 149 .06 

523 73.59 

290 128.31 

3,603 9,260.26 

1,497 3,852.94 

194 365.18 

502 239.40 

40 32. 70 
J,527 1,920. 17 

290 2,387 .61 

70 102.00 

1,202 1,488.35 
287 118 .64 

1,070 546.01 

102 241.25 
923 589.41 

l ,264 1,037 .49 
152 871.03 

14,864 24,946.74 

(ii) Wealth-tax 

During test audit of assessments made under the 
wealth-tax Act, 1957, short levy of Rs. 383. 80 lakhs 
was noticed in 2188 cases. 

The unde«-assessment of tax of Rs. 383. 80 lakbs 
was due to mistakes categorised under the following 
heads :-

No.of Amount 
cases 

(ln lakbs 
of rupees) 

1. Wealth escaping assessment 682 106.84 

2. Incorrect valuation of assets 444 94 .22 

3. Mistakes in computation of net 
wealth 226 50.63 

4. Incorrect status adopted in assess-
6 .92 men ts 95 

5. Irregular/exc~ss ive allowance and 
exemptions 262 22.15 

6. Mistakes in calculation of tax 132 11.04 

7. Non-levy or incorrect levy of addi· 
tiona l wealth-tax 30 37.02 

8. Non-levy or incorrect levy of penalty 
and non levy of interest 199 50 .05 

9. Miscellaneous 118 4 .93 

Total 2,188 383 .80 

(iii) Gift-tax 

During the test audit of gift- tax assessments it was 
noticed that in 350 cases there was short levy of 
Rs. 466. 25 lakhs. 

(iv) Estate Duty 

In the test audit of estate-duty assessments it was 
noticed tbat in 251 cases there was short levy of estate 
duty of Rs. 98. 60 lakhs. 

1 . 20 Outstanding audit objections 

As on 31 March 1989, 81,785 audit objectio~s invol
ving revenue of Rs. 638. 97 crores (approx1matt:ly) 
raised by both the Internal Audit of. the Department 
and the Statutory Audit, are pend mg without settlement. 
Of these 10 866 major cases (with tax effect of 
Rs. 10,000 and above, under the i~come tax and Rs. 1,000 
and above under the other direct taxes) are of the 
Internal Audit, accounting for Rs. 210. 86. cro~es. 
The remaining 70,919 cases were statutory audit objec
tions, involving Rs. 428 . 11 crores. 

(i) Internal Audit 

As per the informationfurnish~d by the Directorate 
oflnspection (Income-tax.an~ Audit) of the departmen~, 
the number of major obJect10ns of the Internal Audit 



1.20 OUTSTANDING AUDIT OBJECTIONS i . 20 

d isposed of dnring the five year period of 1984-85 to 1988-89 and the number pending as at the end of these 
years are given below :-

F inancial Year No. of cases No. of cases Percentage of No. of 
for disposa l and di~posed of and disposal to pending 

amount amount total number cases and 
of cases for dis- amount 

posal 

1984-85 15,985 6,647 42 9,338 
145. 24 55 .74 38 89 .50 

1985-86 15,737 8,006 51 7,731 
229.78 93 .15 41 136.63 

1986-87 !5,666 5,514 35 J0, 152 
41 4.44 94.46 21 319.98 

1987-88 18,284 7, 189 39 11,095 
451. 22 234 .49 52 216.73 

1988-89 18,840 7,974 42 I0,806 
411. 75 200 . 89 49 210.86 

_... 

The year-wise analysis of the age of the pending 
items at the end of 1988-89 viz. one year o ld, 2 years 
old etc. and revenue effect involved are given below :-

The Public Acco unts Committee in thei r 150th Report • 
(Eighth Lok Sabha) with a view to avoid a• tion becoming 
time-barred, have reco mmended that internal audit 
objections should also be analysed with reference 

Year in which objectioni 
raised 

1984-85 and earlier yea rs 

1985-86 

1986-87 

1987-88 

1988-89 

Total 

Year 

Upto 1983-84 and earlier 
years 

1984-85 

1985-86 

1986-87 

1987-88 

Total 

(Amount 

Position 

(i) 31-3-88 
(ii) 3 l -3-89 

(i) 31 -3-88 
(ii) 31-3-89 

(i) 31-3-88 
(ii) 31-3-89 

(i) 31-3-88 
(ii) 31-3-89 

(i) 31-3-89 

(i) 31-3-88 
(ii) 31-3-89 

No. of Revenue 
cases effect 

to the year of as~essment apart from the yea1 in which 
the objections were raised so that greater attention 
could be given to the settlement of objections relat ing 
to earlier years. 

in crores of rupees) (ii) Statutory Audit 

11 8 2 .07 

655 23 . 77 

J,929 29 .06 

1,751 36.07 

6,41 3 119 . 89 

10,866 210. 86 

Income-tax 
,--->-------, 
Items Reve-

nue 
effect 

30,65 1 75.52 
26,400 6 1.39 

6,932 35. 83 
5,415 26.47 

9,496 45.76 
7,760 33. 99 

11,236 104 .92 
8,759 89.91 

9,985 172. 02 

58,315 262 .03 
58,319 383. 78 

As on 31 March 1989, 70,919 objections involving a 
revenue of Rs. 428. 11 crores, are outstanding witho ut 
final action. The year-wise par ticulars of the pendency, 
as compared to the position as on 31 March 1988 are as 
follows :-

(a) Statement showing year-wise particulars of 
pendency of objections, as compared to the 
position as on 31 March 1988 . 

Wealth-tax G ift-tax Estate Duty Total 
,--->-------, ,___,._____, r-----''----, r----'"----, 

Items Reve- Items Reve- Items Reve- Items Reve-
nue nue nue nue 
effect effect effect effect 

(Amount in crores of rupees) 

5,855 9 . 19 1, 137 5.94 669 8 .94 38,312 99 .59 
4,57 1 8.33 786 5.40 532 8.46 32,289 83 .58 

1, 127 1.25 217 l. 90 166 0 .41 8,442 39 .39 
792 0.63 171 1 .79 95 0 .32 6,473 29 .21 

J,452 2.05 232 1.09 199 0. 47 11,379 49 . 37 
1,106 l. 79 188 l. 05 136 0 .38 9,190 37 .21 

1,837 2 .39 345 3.05 346 0.84 13,764 111 . 20 
1,41 2 J .87 238 2.93 214 0.69 10,623 95 .40 

l ,i59 4. 77 33 1 4 .60 269 l. 32 12,344 182.7J 

J 0,271 14 .88 1,931 11. 98 J,380 10.66 71,897 299 .55 
9,640 17 .39 J,714 15. 77 J,246 11. 17 70,919 428 . I 1 
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I .20 bUTSTA DING AUDIT OBJECTIO S i. 2() 

During the year J 988-89 though there was a decrease 
in the number of outstanding objections by 978 (I per 
cent) items, the revenue effect of the outstanding objec
tions had increased by Rs. l 28. 56 crores over that of 
the earlier year. 

(b) There were 373 cases where the income-tax 
involved in each ind ividual case e~ceedcd 
rupees 10 lakhs. The charge wise and year-wise 
break-up of these cases are :-

SI. Name of Charge Upto 1983-84 and 1984-85 1985-86 1986-87 1987-88 Total 
No. earlier years 

I Maharashtra 
2 Uttar Pradesh 
3 Assam 
4 Bihar 
5 Madhya Pradesh 

6 Kerala 
7 West Bengal 
8 Rajasthan 
9 Tamil Nadu 

10 K arnataka 
11 Andhra Pradesh 
12 Gujarat 
13 Delhi 

14 Haryana 
Tota l 

,-__A... r·__,.A..~ ,_..,,,.._~ ,--A-~ r- - -'---, .-----'-- - -, 
Jtems Amount flems Amount Jtems Amo unt l tcms Amount lt.:ms Amount Items Amount 

20 
I 

2 

4 

3 

7 

39 

623 .99 
14 .33 
34.59 

145.05 

JJ2. :l8 
13 . 21 

65 .40 
249.21 

1,278. 16 

3 

l 
3 

JI 

47.14 

988.38 
19.70 

36 .06 

15 .53 
69.78 

12.06 

1, 188 .65 

14 363 .09 

I 17.52 
9 428.83 

13.41 

7 160. 79 
2 73.8 1 
3 53 .09 

3 37. I 3 

40 1,147 .67 

24 1,659 .10 
4 502 .53 

2 47 .40 
16. 12 

11 277.07 
2 47 . 15 

35 1,301 .83 
3 84. 71 
2 24 .94 
2 29 .08 
5 354 .42 

12.42 
92 4 ,356 . 77 

(Amount in lakhs of rupees) 

59 2, 189. 27 
4 315.8 1 
6 357 .80 
8 218.48 
3 65. 36 

11. 72 

35 1,873.97 
2 23.89 

18 8 16 .84 
14 876.57 
3 50. 31 

8 155 .53 
30 1,888.27 

19 1 8,843.82 

120 4,882. 59 
JO 1,821.05 
9 4J2.09 

12 319 .46 
13 510.3 1 

3 40 .66 
53 2,365. 87 

4 7 1 .0~ 

61 2,4 11. 84 
2 1 1,060. 36 

8 128 .34 
13 250.01 

45 2,529.03 
J 12 .42 

373 16,8 15.07 

(c) The particulars of the number of cases where the wealth-tax in volved in each case exceeded rupee~ 5 
lakhs are as under :-

SI. 
No. 

Name of charge 

I Maharashtra 
2 Kera la 
3 Madhya Pradesh 
4 Andhra Pradesh 
5 Delhi 
6 Tamil Nadu 
7 West Bengal 

8 Karnalaka 
9 Gujarat 

Total 

Upto 1983-84 
and earlier years 

1984-85 .1985-86 1986-87 1987-88 

.-__A...·--~ , - _J r-_.)\-----r--------"-- ~ r------A-~ 
Item Amount ltem Amo unt llem Amo unt llcm Amount Item Amo unt 
Nos. Nos. Nos. Nos. os. 

Total 

r-- - -'-- --, 
Item Amount 
Nos. 

2 39.49 12. 95 
5.83 

(Amount in lakhs of rupees) 

I 15.94 4 68.38 

3 56.23 
122.06 
21.30 

7 239.08 

3 65.90 

5.62 

4 71 .52 2 18 .78 

5 127 .49 
2 26. 10 

54 .33 
I 6.35 

10 230 . 21 

J 5 .83 
6 122 .06 
1 122.06 
2 26.92 
5 127.49 
2 26.10 

54. 33 
l 6. 35 

23 559.59 

(d) The particulars of the number of cases where the total gift tax involved in each case exceeded Rupees 5 
lakhs are given below:-

S I. 
No. 

Name of charge 

Maharashtra 
2 Tamil Nadu 
3 G ujarat 
4 Haryana 
5 Kerala 
6 K arnataka 

Total 

Upto 1983-84 
and earlier years 

.-__A...-----.. 
Ttem Amount 
Nos. 

3 40.41 

9 247.34 

12 287 . 75 

1984-85 1985-86 

,------"----, ,----"-----, 
Item Amount Hem Amount 

Nos. Nos. 

2 122.28 
2 25.24 

2 26.77 

2 122.28 4 52.01 
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1986-87 1987-88 

.----"----, .-----A.---. 
Item Amount ftem Amount 
Nos. Nos. 

Total 

r----"----. 
Item Amount 
Nos. 

(Amount in lakhs of rupees) 

3 242.03 
2 153.33 2 55.74 

5 63.35 
32 .98 

3 72.58 
3 186.31 l3 433. 70 

8 404.72 
6 234.31 

14 310 .69 
l 32 .98 

2 26. 77 
3 n .sa 

34 l,082.05 
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(e) The particulars of the number of cases where the total estate duty involved in each case exceeded rupees 
5 lakhs arc as shown below :-

SI. 
No. 

Name of chari" Upto 1983-84 
and earlier years 

1984-85 1985-80 1986-87 1987-88 Total 

.~~-~ ,-__.A.--. ,-__.A.--, ,-__.A.--, ,-__.A.--. ,-- ""'-----. 
Item Amount Item Amoun t Item Amount Item Amount Item Amount Item Amount 
Nos. Nos. Nos. Nos. Nos. Nos. 

Tamil Nadu 

2 Andhra Pradesh 

3 Madhya Pradesh 

4 West Bengal 

Total 

6 701.62 

46.81 

7 748.43 

5.08 

5.08 

The total number and amount of pendency in respect 
of major audit objections involving Rs. 10 lakhs and 
above as regards income-tax and Rs. 5 lakhs and above 
as regards other direct taxes, is given below :-

No. of cases Amount 
(Rs. in c roreg) 

(i) Income·tax 373 168. 15 
(ii) Other Direct Taxes 67 24.23 

Total 440 192.38 

Out of a total pendency of 70,919 cases, involving a 
revenue effect of Rs. 428 .1 1 crores, 440 cases accounted 
for a revenue effect of Rs. 192 .38 crores (45 per cent). 
The Department should devote more attention to cases 
involving larger revenue effect by assigning priority 
in the matter of their settlement. 

(iii) Steps taken to settle objections 
(a) The inadequacy of control macha.nism in the 

department to ensure timely settlement of audit objec
tions, despite recommendations of the Public Accounts 
Committee to that effect in its report, and the loss of 
revenue due to time bar in certain cases were pointed 
out in Audit Reports I 984-85 to 1987-88. In their 
I 50th report (Eighth Lok Sabha) empahsising the 
role of statutory audit as an important instrument in the 
mechanism evolved under the constitution for ensuring 
accountability of the executive in its financial manage
ment to the Legislature, the Committee considered it, 
' unfortunate that adequate attention has not been given 
to prompt settlement of audit objections and a very 
large number of objections with a considerably large 
tax effect continue to be outstanding for want of 
settlement. The Committee accordingly observed 'that 
mere issuing of instructions could not be of much 
avail in improving the situation unless adequate steps 

Assessment Nature of objection 
year 

SI. State 
No. 

(Amount in lakhs of rupees) 

21.56 

6 .22 

2 27.78 

21 .56 

6 701 .62 

46.81 

2 11. 30 

10 781.29 

are taken to ensure effective implementation of the 
instructions. 

The machinery of inter-departmental periodical meet
ings between the officers of the two departments intro
duced from Feburary 1984, for the settlement of out
standing audit objections and to sort out contentious 
issues as, indicated in the Audit Report 1984-85, has 
not borne the desired result during the year 1988-89 
also in as much as 32,289 outstanding objections invol
ving revenue effect of Rs. 83 . 58 crores relating to 1983-84 
and earlier years were outstanding as on 31 March 1989. 

The control system apparently continues to be in
adequate and the pace of settlement of the outstanding 
objections continues to be slow. 

The Action Plan target of the department for 1988-89 
included disposal of 90 per cent of all pending major 
audit objections (both of internal and statutory audits) 
and stipulated that in respect of all objections received 
upto 31 December 1988, replies should be sent by 31 
March 1989. The targets are no where near achieve
ment during the current year 1988-89 also. 

(b) Remedial action barred by time 
(i) The Central Board of Direct Taxes have issued 

specific instructions to take timely action on audit 
objections so as to avoid cases becoming time-barred 
leading to loss of revenue. The Public Accounts Commi
ttee (150th Report-Eighth Lok Sabha) have also re
commended that the Board may review old outstanding 
objections in cooperation with audit. 

Nevertheless, instances were noticed in test check 
during 1988-89 where remedial action became barred 
by limitation, resulting in loss of revenue of Rs. 4.13 
lakhs. A few of such cases are :-

Date of pointing Date upto which Loss of 
out of mistake by rectificatory action revenue 
Receipt Audit could be taken 

(Rupees) 

1 Karnataka 1981-82 Non-completion of assess- September 1988 March 1987 1,08,870 
ment within time limit 

2 Tamil Nadu 1980-81 Do. July 1988 March 1987 41,860 
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In one case the Ministry of Finance have accepted the 
objection. 

(ii) In the assc smcnt of a public ~ector road transporL 
corporation, for the asses ment year 1978-79 completed 
in ~tme 1981 (~eviscd in March 1982 and June 1986), 
wetghted deduction of Rs. 9,33,333 at one and one-third 
the payment mad~ to an lnstitute of Road Transport 
and Rs. 3,53,706 m respect of payment to a Trainin" 
In titute was allowed. As the approval of the programm~ 
of the Institute by the prescribed authori ty 
was not available and time limit to revise the assessment 
was available upto June 1983, the non-withdrawal 
of the exces deduction of Rs. 3,5 1,235 (Rs. 2,33,333 
pl us Rs. 1, 17,902), despite Internal Audit Party of t he 
department pointed o ut the mistake in N ovember 
1987, resulted in loss of revenue of Rs. 2,62, 199 including 
surtax, due to time bar. 

The Ministry of Finance have accepted the objec
tion. 

SI. State Assessment Nature of objcclion 
No. year 

(c) Omission to take timely action on internal audit 
objections. 

Accord i11g to the executive instructions iss ued in 
1977, mistakes pointed out by ! ~lternal Aud it pai·ties 
of the Aepartment should be rectified by the assessing 
authori ties promptly. The 1 emed;al action should be 
in.iti~ted witlun a month and completed as far as possible 
w1tl11n three months of the report of Jnternal Audit. 
ln spite of the Internal Audit Wing pointing out mistakes 
in assessments involving large revenue effect and des
pite the above instructions of the .Board failures to take 
:emedi~I action on interna l audit objections were noticed 
IJl aud tt. In re pect of objections having substantial 
t3:x elJect the: Publ ic Accounts Committee ( I 50th Reporl
E1ghth Lok Sabha) have recommended that serious 
note might be taken of and remed ial acti on ensured 
within a prescribed time Ii mit.' ~n any. ca~e n ot exceeding 
6 moJ1ths from the date of ra ismg objections by audit. 

Certain instances where the department fai led to 
take tim~ly ac.tion on internal audit o bjections, which 
were noticed Ill test check d uring 1988-89, arc gi ven 
below:-

Date of poiming Date of pointing Tax effc.:t 
out of the mistake out omission by 
by Internal/Special Receipt Audit 
Audit of the depart-
ment 

(Rupees) 

l Tamil Nadu 1985-86 Mistake in carry forward of June 1987 July 1988 6,96,447 
unabsorbed depreciation 
allowance 

2 Tamil Nadu 1984-85 Incorrect deductions of August 1987 September 1988 4,77,185 
non-allowable reserves 

3 Tamil Nadu 1978-79 Mistake in adding back of September 1985 April 1987 88,993 
depreciation while compu-
ting business income. 

(iv) Non-receipt of Board's comments on draft para
graphs 

Under the existing arrangement, sufficient time 
(about 7-8 months) is made available to the l ncome
tax Department for dealing with a ll important 
audit observations, having substantial tax effect so that 
Department's comments and Ministry's remarks could 
be incorporated in the . Audit Report, while reporting 
such cases. The Public Accounts Committee have 
also recomn:e~ded (l 50th Report- Eightn Lok Sabha) 
t l~at the ex1st1!1g procedure need to be tightened and 
dilatory practices i:ieed to b~ speeded up sufficiently 
to ensure that replies to audit paragraphs are invari
ably furnished within the prescribed period of six 
weeks from the date of issue. However, despite Board's 

instructions. that all important audit o bservations 
s~ould receive the personal attention of the Commis
sioners of ~ncome-tax fo~ expeditious action, inordinate 
dela_ys contmue t~ occur m the receipt of Department's 
replies. For Audit Report 1988-89, 1,442 draft paras 
(on Income-tax, Wealth-tax, Gift-tax, Estate Duty 
and Interest tax ca~es) involving a revenue effect of 
Rs. 107 crores were issued to the Board during January 
1 98~ to Augt:tst 1989 but Board's replies have been 
received only Ill respect of 676 draft paragraphs (47 
per cent) so far (December I989). 

The paragrap~ was referred to the Ministry of Finance 
for comments m October I989; the reply from the 
Government has not so far been received (November 
1989). 
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CHAPT ER 2 

SYSTEM APPRAISALS 

2 . 01 Assessments of lottery business 

lntroductory 

2. 0 1 . 1 Lotter ies organised by the Governm ent of 
Jn d.ia o'. t l~e Government of a State appear in the 
Urnon list m the VU Schedule to the Constitutio n of 
l ndia and the Parliament is vested with the powers 
to make Jaws governing such lotteries. Lotteries or
ganized by any other agen cy come under the general 
entry 'Bett ing and Gambling' in the State list and 
would be subject to regulation by Acts enacted by the 
respective States. 

Several State Governments piesently conduct lotteries 
as a means to mobilise additi ona l resources fo1 financ
ing developmental activitie& and public utility services . 
1:Jnder the provisions of the State Lottery Acts/R ules, 
licences arc also iss ued fo r promotion of private 
lotteries for social welfare purposes. 

General features of lottery scheme 

2 .O J .2 Test a udit revealed that 14 State Governments 
conduct lotteries departmentally, while many o ther 
State Governments cond uct them through private 
agencies, who ei ther pay royalties to the State Govern
ments or act as sole selling agents on commission 
basi . Some of the promotors of private lotteries also 
depend on organ ising agents to conduct the lottc1 ies 
on. guaranteed profits ba sis or appoint stockis ts and 
agents on payment of comm1ss10n, fo r arra!!ing 
the sales of lo ttery tickets. -

L aw and procedure 

2.0 1.3 Prior to l April 1972, casual and non-recur
r ing receipts were not regarded as income under the 
Incom~-tax Act,. 1961. The D irect Taxes Enquiry 
Committee appomted by tbe Government of India 
in 197 1, known as Wanchoo Committee considered 
this position and recommended withdr~wal of the 
exemption on the ground that it provided scope for 
avoidance of tax and conversion of black money into 
white through purchase of prize winning tickets at a 
p remium. Accordingly, the Act was amended in 1972 
by rendering income from lotteries assessable to tax 
under the head 'Jncome from other sources '. The law 
as it stood .up to. the assessment year J 986-87 provided 
~or deductions . m. respect of expenses in earning tbe 
mco!lle from wmrungs fr~m .lotteries, while computing 
the mcome by way of wmnmgs from lotteries. Wit h 
effect from I April 1987 (assessment year I 987-88) 
winnings from lotteries is taxed at t he rate of 40 per 
cent, subject to a flat deduction of R s. 5,000 (for the 
aggregate casual receipts), without any further 
a llowance or deduction in earning the income. 

The Act makes it obligatory fo r every person res
ponsible for paying winnings fro m lottery to d:!duct 
income-tax at source, at the ra tes sp...,cified in the Finance 
Act of the relevant year. He is also required by law 
to send to his j urisdictiona l Income-tax Officer state
ments of such deduct ions in a prescribed form, every 
quarter, by July 15, October 15, Janua ry 15 and April 
15, covering deduct ions made during the immediately 
preceding quar ter. 

U nder the Income-tax Act, all persons carrying on 
any business (including the business of lotteries) have 
to maintain books of accoun t and documen ts, i f their 
annual income exceeds Rs. 25,000, or the gros receipts 
or turnover exceed Rs. 2,50,000, in any one of the 
three years immediately preceding the previous year 
relevant to the assessment year. The Act a lso makes 
it obligaLOry for those with total sales, turnover or 
gross receipts in excess of ru pees for ty la khs in any 
previow, year to get their accounts a udi ted by any 
accountant before a specified date. Fail ure to co mply 
with the latter provision attracts penal ty equal to 
one-half per cent of the total sales, etc., subject to a 
a maximum of rupees one lakh. 

Scope of audit 

2.01 .4 The object of the review was to a sess the 
overall efficiency with which the T ncome-tax Depart
ment, in general, finalised assessments relating to income 
derived from lotteries, and to examine whether the 
Department was successful in taxing the entire income 
generated by various authorities and agencies in con
ducting lotteries, and a lso winnings from lotteries. 
The review also tried to examine to what extent 
the Department has been able to check avoidance 
of tax and conversion of black money into white, the 
twin objectives contemplated by Wanchoo Committee. 
In the process, an attempt was also made to identify 
the loopholes and lacunae existing in tbe system which 
if plugged, cou ld mobilise additiona l revenue, apart 
from curtai ling the scope for avoidance of tax. 

Highlights 

2 . 01. 5 (i) A random check of assessments of persons 
carrying on lottery business in various capacities dis
closed that though the profit margin returned was very 
low in most of the cases, and the expenses were not fully 
vouched, there was no detailed examination of the accounts 
of the assessees by the assessing officers so as to bring 
the actual income to tax. Nor was there any co-ordination 
of inter-related payments with the records of recipients 
or their secrutioy with reference to law and commercial 
practice, though there was scope for overstatement of 
expenses in this line of business. The expenses claimed 
and allowed also varied from asscssee to assessee and 
from year to year, with no relation whatsoever to the 
turnover . The Central Board of Direct Taxes bad also 
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not assessed the gross profit in this trade, even decades 
after the operation of the schemes in the Sta tes. 

(ii) Flowing from the overall growth in the volume 
of lottery business a ll over the country, H wus noticed 
during the review, that conscious and planned efforts 
were on the increase to avoid payment of ta x by adoption 
of questionable modes. Despite this, the Department 
is yet to centralise the lottery cases, for possible co· 
ordination and detection of any suppression of income. 

(iii) One of the objects of the legfalation is to prevent 
conversion of black money into white money by purchase 
of prize winning tickets at a small premium. There is, 
at present, no safeguard in the scheme of lotteries to 
prevent a third person, other than the real buyer, from 
claiming the 1>rize money. Al'io, there is enough scope for 
splitting of the prize money by putting forth joint claims 
so as to avoid tax liabi lity. 

(iv) The persons directly involved in the business' 
such as organisers, stockists and sub-agents arc not 
many, but they receive substantial amouats as service 
charges, bonus and service charges on prize winning 
tickets. It is, therefore, essential that the State Govern
ments have complete and reliable data of these persons 
for periodical exchange of information with ta x depart
ment. T here is, however, no effect ive co-ordination on 
data so as to widen the tax base and to curb tax evasion. 
According to the test check by audit , there are a number 
of stockists and sub-agents who are reportedly not borne 
on the books of the department. 

(v) The Act provides for deduction of tax at source 
from lottery winnings as in the case of interest, dividends, 
contractor's payments, etc. There is no similar provision 
for deduction of tax at source from bonus and commission 
paid in substantial amounts in this business. Test check 
disclosed that while a number of stockists promotors 
and sub-agents had not filed the tax returns, quite a few 
others, had not returned the full incomes received by 
way of bonus, commission and service charges. 

(vi) The Act requires furnishing of statemenb in 
respect of the tax deduction to the concerned Income-tax 
Officer every quarter. The test check brought to light 
instances of incomplete and delayed submission of the 
statements apart from deficiencies in the system which 
led to non-deducation of tax from prize winnini:s and 
agent~' bonus, non-deduction of surcharge, etc. 

(vii) The quarterly statements of tax deducted at 
source are meant to coJDJDonicate the names of prize 
winners to tbe assessing officers, so as to ensure that all 
prize winners file theirreturns in time. The audit scru
tiny however, disclosed that a large number of prize win
ners were not registered for assessment in the books of 
the department. Further, even those who had filed their 
income-tax returns were not assessed for wealth-tax. 

(viii) Even such basic requirements provided for under 
the Act, such as compulsory maintenance of accounts 
by major assessees and tax audit, and payments in excess 
of Rs. 2,500 by crossed cheque/demand draft were not 

1 nsi.sted upoo in many cases. 

(ix) According to the test check, there was under
assessment of tax of Rs. 6 crores approximately on 
various counts. 

Detailed review 

2. 01 . 6 A review was conducted in audit during the 
year 1988-89 of the assessments of persons connected 
with lotteries, e.g., agencies organis ing lot teries, lottery 
agents and sub-agents and prize winners o f lot teries, 
etc. The results o f the review are summarised in the 
following paragraphs 

General observations on Assessment Procedure 

2 . 0 1. 7 By its very nature, lo ttery operations cover a 
number o f agencies, millions of fortune-seekers, thous
ands of prize winners and ·a variety of transaction· 
and offer scope for withholding certain tra nsaction s 
from books, in case one seeks to evade tax. It is, there
fore, necessary that the assess ing officers scrutinise 
the accounts of agents, stockists, e tc., of lotteries criti
cally in the proce% of assessment. However, it was 
noticed tha t out of 49 cases of stockists, sole selling 
agents, sub-agents and others dealing in lottery tickets 
spread over in ten State assessment circles, covering 
116 assessment, 39 assessments were completed in 
summary manner, without requiring the presence 
of the assessee or the production by him of a ny evidence 
in support of the claims made in the accounts. Even 
in the remaining cases, barring a few where the assess
ments were completed as scrutiny assessments, only 
marginal a dditions were found to have been made 
with the incomes re turned by the assessees having beon 
accepted as such in most of the cases. Further, the ex
penses claimed were also generally allowed in all assess
ments, in toto. Test-audit indicated that tho returns , 
filed were not generally accompanied by details of 
income returned under various heads, and that the 
various expenses incurred were not fully vouched, nor 
were such details called for by the assess ing officers 
during the course of assessments. Even in cases with 
high turnover, running into crores o f rupees, the accounts 
were replete with claims for disproportionately heavy 
expenses, which reduced the profit margin to very 
low levels. The quantum of vario us expenses claimed 
also differed from assesst!e to assessee, m1king com
parison for the purpose of better appreciation difficult. 

Comparative study of accounts and income assessed 

2. 01 . 8 A selective test-check by audit of the parti
culars of turnover, income and expenses, etc., of re
presentative assessees from different charges disclosed 
that there was no discernible pattern or relation bet
ween the profit margins (income) returned by tho 
assessees and the gross turnover, for different lotteries, 
as also between different assessees from year to year. 
The variation ranged from anything less than one 
tenth per cent to as high as eighty per cent. The cases in 
Annexure illustrate the wide disparitie! in the income 
eturned and assessed. r 

Non assessment of promotors, stockists/sub-aaents 

2. O 1 . 9 Where lotteries business is conducted through 
stockists and sub-agents, the payments include service 
charges on sales, boi:us o~ I?rize .winning ticketi ~nd 
service charges on pnze wmnm~ tickets, for arrangmg 
sales of tickets. The scheme of the lotteries generally 
provide for deduction towards bonus, sellin~ agents 
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comm1ss1on , etc., in respect of the prize winning tickets 
from the p rize money and the amounLs so deducted 
are made over to the stockists/sub-agents, wh o. should , 
naturally, include such receipts in their respective 
returns of income. However, audit review revealed that 
a number of them had omitted to return the relevant 
income. The assessing officers a lso did not call for the 
same, leading to pos~ible escapement of substanti a l 
income from tax-bracket. A few such cases are m..:n
tioned below : 

(i) (a) ln Karnata ka circle, out of 30 cases of sub
agents who had recei ved bonus ranging from Rs. 30,000 
to Rs. 1 la kh aggregating to Rs. 17 . 60 lakhs, wi thout 
any deduction of tax at source during the assessment 
years 1986-87 to 1988-89, the returns of income were 
not seen filed by 14 sub-agents and no action was also 
initiated by the department to call for the returns. As 
no expenditure is generally incurred in earning the 
bonus inco me, the entire income of Rs. 8.20 lalchs 
involving tax effect of Rs. l. 98 lakhs is li kely to have 
escaped assessment. 

(b) In the same circle, an attempt by audit to verify 
the assessment records of another group of 2, 150 
sub-agents appointed by a sole selling agent was not 
fruitful as most of the sub-agents were no< regular 
a ssessees. 

(c) In the case of two other assessees dealing in a 
State local lottery, in the same circle, the bonus and 
commission returned by the agents for the assessment 
years I 986-87 and I 987-88 were less by Rs. 20,06,093 
and Rs. 18,36, 704 than that intimated by the sole 
selling agent, and involved a tax liability of Rs. 21 ,67,983. 
According to the information furnished by the depart
ment, three other agents, who were not listed as income
tax assessees, had recei ved bonus and commission 
totalling to Rs. 3,53,008, Rs. 2,47,843 and Rs. 1, 73,611 
for the assessment years 1986-87 to 1988-89, which 
a lso escaped tax liability. 

(ii) (a) Jn Madhya Pradesh circle, out of 5 stockists 
of State lotteries, one stockist had not declared any 
amount of such commission in hjs returns of incom:: 
for the assessment years 1983-84 and 1986-87. 

(b) Jn the same circle, 19 promotors of private lotte
ries were given licences for organising lottery draws 
during the calendar years 1984-87. Although, the pro
motors had organised lottery draws according to records 
available with State Gove1 nment in no single case had 
the income-tax returns been filed nor was the reasons 
therefor available with the Income-tax Department. It 
is also not verifiable whether any or all of them were 
exempted from tax. A cross verification of the records 
maintained in the offices of the Directorate of State 
Lottery and Collectors concerned by audit, however, 
revealed that in 5cases i.e, a sports club, two branches of 
a welfare society, an educational institution and a trade 
fair, lottery tickets of more than Rs. l lakh each had 
been sold. In the absence of details, it was not possible 
to assess the extent of income which may have escaped 
assessment in all the cases put together. 

(iii) In North Eastern circle, the organising agents/ 
sole selling agents of a State lottery was not based in the 
Re~ion of that State. The rules regulating the conduct 
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of lottery also di.d not pro vide for the State Govcrn
m~nt being informed of the detai l:. of the persons engaged 
for running of lotteries by the organising agent/sole 
selling agent and no co-ordination w:is possible in audit. 

(iv) In Orissa circle, two stockists of State Lotteries, 
one of whom had purchased at least tickets worth Rs. 9 
lakhs and was a sales-tax assessee, were not inco me-tax 
assessees. 

(v) In Kerala circle, in respect of a State lottei y agent 
with very high turnover, t he a:,scssment for asse~sment 
years 1985-86 to 1987-88 were completed in a summary 
manner. It was noticed in aud it that his returns did not 
contain any details regard ing receipt of agent's price, 
incentives in kind, etc., and in their absence the assessing 
officer could not have satisfied himself of the fact of 
ded uction of tax at source. 

Non-enlistment of prize winners 

2 .01.10 The review disclosed large-scale om1sst0ns 
to bring the recipients of winning tickets to tax control 
registers for the purpose of regular income-tax and 
wealth-tax assessments : 

A few instances are given below :-

State 

Kera la 

Punjab 

Karnataka 

Uttar Pradesh 

Nature of mistake 

76 winners of prizes ranging from 
Rs. 5. 95 lakhs to Rs. 25. 50 lakhs no t 
enlisted for wealth tax. 

89 out of 106 prize winners (all resi" 
dents of Punjab) of Rs. 50,000 and 
ab:we (38 of them being winners of 
another State lottery) not entered in the 
control registers, while in the remain
ing cases no returns filed. 

During 1985-86 and 1986-87, 81 out of 
113 winners of prizes ranging from 
50,000 to Rs. 25,00,000 (six of them 
with prizes above Rs. 20 lakhs) filed 
no income-tax returns, possibly these 
assessees were also liable to wealth-tax. 
In one case tax was incorrectly assessed 
resulting in excess refund of Rs. 9,544 
while in another case of an individual 
who had won the prize of Rs. 25 lakhs 
and an ambassador car was not assese
sed to income-tax or wealth-tax and the 
car value escaped tax liability. 

15 agents out of 19 selling tickets in 
Karnataka and Goa, not borne on the 
books of the deparlment. No means to 
verify the fact of the filing of the return 
in any other State. 

Out of 293 cases of prize winners only 
51 were reportedly entered in the Con· 
trol Registers, assessment records of the 
remaining winners were not produced 
to audit. 
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State 

Assam and 
Megha!aya 

Orissa 

Nature of mistake 

Out of 112 prize winners with ~ven 
addresses at Gauhati and Shillong m no 
single case the records were produced 
for audit for verification of the genuine
ness of the certificates issued for non/ 
less deduction of tax at source, the 
distinct reference numbers, etc., not
withstanding. On the basis of prize 
money of Rs. 33 . 14 Iakhs, a sum ot 
Rs. 9 . 63 lakhs was deductible at source 
but only a sum of Rs. 1.46 lakhs was 
actually deducted. In another 320 
cases from outside the Region in 
respect of lotteries held during 1984-85 
and 1985-86 involving payment of 
Rs. 290 .10 lakhs, tax. was deducted at 
Rs. 18. 53 lakhs against Rs. 83. 15 lakhs 
due. 

I 8 of the 37 winners had not filed 
returns nor the department had issued 
notices to this effect. Details of the 
winners were also not communicated 
to the concerned assessing officers on 
the basis or quarterly return of tax 
deducted at source. 

Madliya Pradesh 3 winners residing in Madhya Pradesh 
were assessable to tax for profits of 
Rs. 7 lakhs and above, but no returns 
had been filed for income/wealth-tax 
purposes as per records. j lncom1>-tax 
10volved Rs. 1,20,556. 

Incorrect grant of exemption. 

2.01.11 Certain cases of incorrect application of the 
provisons of the Act, suggesting undue tax benefits to 
certain individuals (lr association of persons, were noti
ced in the course of the review. The specific instances so 
noticed are given b~low: 

Madhya Pradesh 

(i) (a) Under the Income-tax Act, 1961, income rec
eived by any person, on behalf of institutions ~tablished 
for charitable purposes, is exempt for tax, provided they 
are notified by the Central Government in the official 
gazette having regard to the objects of the institutions 
and their importa nee throughout India, or throughout 
any other State or States. 

A Children's Welfare Society, at Churbat which orga
nised its lotteries through agents, by assigning the licence 
to them, claimed its guaranteed profit of Rs. one crore, 
received from the organising agent during the account
ing year relevant to the assessment year 1985-86 as exempt 
from tax on the ground that the institution was establish
ed for charitable purposes. In the return of income for the 
assessment year 1985-86, filed in February 1988, the 
Society stated that an exemption order to this effect had 
been obtained by it from the Government of India, 
Ministry of Finance, vide notification dated 31 August 
1984. Based on the above, the assessing officer, in the 
assessment made in March 1988, exempted the guaran
teed profit of Rs. one crore from payment of tax. Subse-
quently, the Society obtained similar orders for exemp
tion from tax, vide another notification dated 25 March 
1986 for the assessment years 1986-87 to 1988-89. The 
orders granting exemption from tax in respect of the 
income · of the Society were irregular for the following 
reasons : 
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1. According to the Society, the lotteries were orga
nized by it und6r clause 7 of its Memorandum of Asso
ciation which enabled it to do all lawful things as were 
conducive or incidental to the attainment of its other 
objects specified in its Memorandum of Association. 
However, Rule 7 of the State Lottery Scheme Rules 
(Niyantran Tatha Kar) of the State prohibited the 
assignment or transfe1 of lottery licences, and read with 
Section 23 of the Contract Act, the assignments and 
agreements entered into by the Society with its organiz
ing agents fo r conducting the lotteries were, prima facie, 
void. 

2. Moreover, in its application dated 2 July 1984 to 
the Government of India seeking exemption from 
income-tax as applicable to charitable institutions, the 
Society had declared that no portion of its income or 
property shall be paid or transferred directly or indirectly 
to any other person. By assigning the conduct of lottery 
draws to the organising agents, the Society had, how
ever, shared its lottery business and income with the 
latter and had, in the process, violated its own declara
tion. 

3. The State Government had, in its letter of9 October 
1984 to the District Collector clarified that the permis
sion given to the Society was for one lottery draw but 
against it the society arranged 12 lottery draws during 
the period 14 July 1984 to 7 April 1985, which were 
later regularised expost-facto. According to the provi
sions of Section 6(1) of the State Lottery (Niyantran 
Tatha Kar) Act, 1973, all the 11 lottery draws (other than 
the draw organised on 14 July 1984) were, thus, not 
covered by the provisions of law at the relevant time. 
Besides, under Section 4 of the Indian Trust Act, the 
Society became null and void as and when it undertook 
the unlawful activity of conducting lotteries, without 
permission of the State Government. 

4. Under the Income-tax Act, as applicable from 
1 April 1985, the provisions relating to exemption, 
accumulation and exemption of trust income will not 
apply to any profits and gains of income, unless the 
related business is carried on by a trust wholly for 
public religious and charitable purposes. 

As brought out in the Audit Report (Civil) of the 
Government of Madhya Pradesh for 1987-88, the way 
the Society organised the lottery draws was nothing but 
business, and the income derived therefrom was not 
exempt from payment of income-tax with effect from 1 
April 1984. Thus, the lottery income of this Society 
did not qualify for exemption. 

5. According to the instructions of Central Board 
of Direct Taxes issued in August 1984, before allowing 
exemptions to charitable institutions, a report from the 
Commissioner of Income-tax concerned, containing, 
inter alia, the details of the object of the institution, its 
activities and its importance (which should be at least 
of State level) was required to be furnished. While 
granting exemption to the Society for the assessment 
years 1984-85 and 1985-86, vide Notification dated 31 
August 1984, the Board did not call for any report from 
the Commissioner of Income--tax as contemplated in its 
own instructions of 1984. Moreover, when it finally 
called for a report from the Commissioner of Income-tax 
on the Society's application dated 28 March 1985 for 
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renewal of the earlier exemption orders, the Cornmis
siouor of Income-true had not favoured renewal and 
wanted to keep the case pending till receipt of full details 
of lottery from the Society. However, the Board granted 
renewal of exemption for the assessment years 1986-87 
to 1988-89 on 25 March 1986 without waiting for the 
details and in disregard of the Commissione1 of In
come-tax's recommendations, reasons for which are not 
available. It is relevant to mention here that in view of 
the then obtaining unlawful nature of the activity, and 
having regard to the fact that the reported welfare 
activities of the Societv were confined to a radius of I 00 
sq. kms. from its headq uart ers. the criteria of All India/ 
State-level importance could hardly be said to have been 
fulfilled in this case, and the Commissioner of Incom<::
tax's reluctance to recommend the case was fully justified. 

6. The Supreme Court had held on 8 February 1973 
(88 ITR 432) that where members of an assoc,iation join 
voluntarily and without any compulsion to undertake 
any purpose, there was an 'association of persons'. It 
was clear that in the light of the above, the income from 
lottery draw by the Society was assessable in the bands 
of the Society and the organising agent, as an asr,ociation 
of persons. Since this association of persons could n ot 
be registered as charitable institution. the in.come from 
lottery draws was obviously chargeable to tax. Further, 
the shares of the members of association of persons 
being indeterminate, the income-tax would be leviable 
in this case at the maximum marginal rate. In the 
absence of records 01 details of the assessed income from 
the lottery draw!> in the bands of the 01ganising agents 
and considering only the guaranteed profi t of Rs. one 
erore, revenue of Rs. 61 ,87,500 in the hands of the 
So•iety, thus, escaped assessment during the assessment 
year 1985-86. 

(b) The wealth accumulated out of lottery draws in 
the hands of the Socit:ty and the organising agent would 
also be chargeable to wealth tax in the status of associ a
tion of persons consisting of the Society and the orga
nising agent. 

(c) Apart from all the above, the Society and its 
organizing agents suppressed information regarding 
actual sales of tickets, with a view to avoid tax and to 
conceal its income. The extent of suppressio n, as extJ ac
ted from records would at least, be Rs. 1,23,08,469 
because against the ~ales of lottery tickets of Rs. 
5,44,49,590 as per details furnished by the Society, the 
organising agents accounted for the sales of Rs. 
... 21,41 ,121 only in its p1ofit and loss account, for all the 
lottery draws put together. This resulted in escapement 
of revenue of Rs. 76, 15,865 for the assessment year 
1985-86. 

(d) Io respect of all the draws held by the organising 
agents, 226 lottery prizes worth Rs. 4,36, 70,000 {for 
more than 1,000 in each case) were declared on unsold 
lottery tickets in contravention of the provisions of the 
State Lottery Act, 1973. This also resulted in depriving 
the exchequer of income-tax revenue of R s. 1,35,92,288, 
which would have, otherwise been recoverable as 
incom~tax and deducted at source, had lot tery prizes 
been declared on sold lottery tickets only. 

(it) (a) Under the Income-tax Act, any income of a 
hospital o r other institution dedicated for the reception 
and treatment of persons suffering fromj physical or 
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mental illness, an6 eustmg solely for philanthropic 
purposes is not to be included in the computation of 
total income. 

Jn the case of a branch of a Welfare Society 
guaranteed profits of Rs. 25,000 and Rs. 22 Jak hs for two 
draws, received from the organising agents in return for 
assigning the conduct of two lottery licences during the 
accounting yea1 s relevant to the assessment years 
1980-8 1 and 1985-86. were claimed as exempt in the 
returns of in.come filed on 18 June 1980 and 26 June 
1985, on the ground that the institution existed solely 
for philanthropic purposes and not for the purposes of 
profit. The assessing officers accepted the plea and 
exempted the guaranteed profits of Rs. 25,000 and 
Rs. 22 lakhs from payment of tax. 

In this case also, the agreement made by the Society 
with the organising agent on J 9 June 1984 for organising 
the lottery draw held on 15 September 1984 was void in 
view of the provisions of the State Lottery (Niyantran 
Tatha Kar) Rules which prohibited the assignment of 
transfer of lottery licences. In view of the above, 
taking into account only the guaranteed profits of 
R s. 25,000 and R s. 22 lakhs (for both draws), revenue of 
Rs. 13. 79 lakJ1s escaped assessment during the asses~
ment year 1985-86. Further, since there were no records 
or detai ls of the assessed inc.ome from the lottery d raw 
in the hands of the organising agent, it is not known to 
what extent his share of income had ac..-tua lly suffered 
income-tax. 

(b) T he wealth accumulated out of lottery draws 
would also be chargeable to wealth tax in the status of 
an association of persons consisting of the society and 
the organising agent. The details of such accumulated 
wealth are yet to be worked out. 

(c) Further, the sale of lottery tickets were suppressed 
by Rs. 68,43,365 in this case ; as against the sales of lot
tery tickets for Rs. 3,46,98,980 as evidenced from the 
information supplied by the Collector, the organising 
agent in its profit and loss account for the lottery draw 
had accounted for the sale of only R s. 2, 78,55,615. This 
resulted in escapement of revenue of Rs. 42,34,330 
during the assessment year 1985-86. 

(d) Also, refund of prize money of Rs. 25 lakh 
against unclaimed and undisbursed lottery prizes by the 
Society to the organising agent was not accounted for 
by the o riganising agent in the pro.fit and loss account 
prepared for the lottery draw. This amount was assess
able to tax in the hands of the association of persons. 
consisting of the Society and the organising agent, bu t 
had escaped assessment leading to loss of revenue of 
Rs. 15,46,875. 

(iii) (a) The State Lottery (Niyantran T at ha K ar) Act, 
1973 and Rules made thereunder permit conducting the 
private lottery draws only afte1 issue of licences for 
them by the Collector of the Districts concerned. 

A Sports Trnst assessed in this circle organised 
two lottery draws without even obtaining necessary 
licences from the concerned authorities. It received 
guaranteed profits of Rs. 60 lakJ1s (accrned and partly 
received) from two organising agents from assigning the 
work of three lottery draws during the accounting year 
ending 31 M arch 1986 relevant to the assessment year 
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1986-87 but had not offc..,-ed iL fo r as~essment in the 
returns of income filed 011 I September 1986, clai ming 
tl:Jat the Trust was a charitable t1 ust. ln the sununary 
assessment made in December 1988, the guaranteed 
profit of Rs. 60 lakhs was exempLcd totally. As the Lrust 
had no t obtained Lite necessary licences for the three 
draws organised by it in 1985/ 1986 the agreements made 
by it with the organising agents were, ab initio, void. 
Consequently, the guaranteed profits of Rs. 60 lakhs 
received by the trust for a ll the three draws escaped 
assessment during the assessment year 1986-87 with 
consequential loss ot revenue of Rs. 30 lakhs. Since 
there were no records o r details of assessees' income 
from lottery d1aws in the hands of the o rganising agents, 
their sha re of income a lso a pparnnt ly were not brought 
to tax. 

(b) The wcaltl1 accumul::itcd o ut of lottery draws in 
the hands o f the trust and the organising agents would 
also be chargeable to wealth tax in the staLus of an 
association of persons consisting of the trust and the 
organising agents. The deta ils o f such accumulated 
wealth arc yet to be worked out by the department. 

(c) The sale of lotLery tickets fo1 the fir st <lraw held 
o n 12 July 1985 was supprc:;sed to Lhe extent of Rs. 
1,13,96,340 because according to the books of accounts 
of the organising agents for this draw, 64,4 18 lottery 
tickets were so ld for Rs. 38,09,260 whereas according to 
the information. supplied by the Collector, 3,04, 11 2 
lottery tickets of Rs. 50 eaci1 amounti1\g to Rs. 1,52,05,600 
were sold. Thus, suppressio n of sales figures resulted in 
escapement of revenue of Rs. 47, 12,254. 

(d) 6,340 lottery prizes worth Rs. 15,67, 75,000 (for 
more than Rs. 1,000 in each case) were declared o n 
unsold lottery tickets in all the three draws, which was 
not permissible under the State Lottery Act. This a lso 
resulted in loss of income-tax revenue of Rs. 3,91 ,93, 750 
which was otherwise recoverable at so urce, had the 
lottery prizes been declared on sold lottery tickets only 
as per rules. 

(e) 2 12 lottery prizes for Rs. 6,62,65,000 decla red on 
sold tickets we1e paid , but the details of income-Lax 
deducted at source o ut of prize money were not filed 
with the I ncome-tax Department. In the a bsence of such 
details it could not be verified in audit wheLhcr interest 
and penalty due for defaults in deduction of income-ta x 
a t source and remi ttance to G overnment accout1t, if any, 
had bec11 done properly. 

(iv) In yet anotller ca&e of a private lottery, organi~c<l 
by Freedom Fighter's Society and w hich had not also 
been issued licence by the D istrict Collector, return of 
income for the assessment year 1985-86 offering the 
guaranteed profit of Rs. 75 la khs for assigning the work 
of the lottery licence to the organising agent was not 
filed at all. This resulted in escapement of revenue 
of Rs. 46,40,625 during assessment year 1985-86 since the 
exemption granted in this case was also irregula r. Since 
there were no records of details of assessed income from 
the lottery draw in the hands of the organising agen t, 
the extent to which his share income escaped tax was 
not ascertainable. 

The wealth accumulated out of lottery draw in the 
hands of the trust and the organising agent would be 
chargeable to wealth tax in the status of an association of 
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per~oos. The amo unts of such accumulated wealth are 
yet to be assessed by the department. 

Incomes escaping assessment, bonus and agency com -
mission, etc. 

West Bengal 

2.01 . 12(i) (a) An assc~ cc, a reg islere<l firm, was 
engaged in lottery business conducted by various S ta te 
Governments as well as by private organisations. The 
asscssee was also sole selling agent/sell ing agents in 
respect of three State Government lotteries . In the 
assessment for the assessment year 1985-86 completed 
in March 1988 and for the assessmen t year 1986-87 
completed in M arch 1987 under summary assess
ment scheme, the following o missions were noliced : 

( l) The Directorate of Stale Lottery, Madhya Ptadcsb 
sold 18,00,000 lottery tickets to the assesscc as its sole sell
ing agent for a weekly draw held during the previous year 
relevant to the a scssment year l 985-86. But a " per deta il · 
of purchases available in the assessmen t records, the 
assessee had shown the number o f tickets purc hased for 
the relevant uraw as 12,84,000 only. By this means, the 
assessee suppressed a tu rnover of 5, l6,000 t ickets (each 
having a face value of Re. 1) fro m his assessment which 
led to an under assessment of income of R s. 25,800. 

(2) T he same Directorate paid R s. 82,50,000 a nd 
R s. 1,87,72,500 r espectively to the a ssessee on account 
of agen t's commission a nd sole selling agents' .commiss
ion during the previous year relevant to assessment year 
1985-86 (draws 10 to 34) and assessment year 1986-87 
(draws 35 to 86) respectively. But the assessee did not 
include the amounts in his profit and loss account for the 
r espective assessment years, which resulted in under 
assessment of income of R s. 82,50,000 and R s. 1,87,72, 500 
for the assessment years 1985-86 and 1986-87 respec
tively. 

(3) As per profit and loss account for the assessment 
year 1986-87, the same assessee debited a s um of Rs. 
~2,800 under expired stock. Since the value of expired 
stock was not credited in the trading acco unt in the form 
of closing stock, debit of tbe same in the pro.fit and loss 
account resulted in reduction of income by Rs. 82,800 
involving under assessment of income of a similar 
amount. 

Tlle above mistakes involving under assessment of 
income of R s. 2,71,31,100 for the assessmen t years 
1985-86 and 1986-87 led to aggregate short levy of tax of 
R s. 67,54,48 l. 

(b) In the assessment of another assessee, an individual 
engaged in the business of purchase and sale of lottery 
tickets of different State Governments for the assessment 
years 1984-85, 1985-86 and 1986-87 completed between 
July 1987 and November 1988 in a summary manner, 
R s. 50,108 and Rs. 3,687 only were shown as receipts 
by way of agency bonus/ sellers bonus r eceived from the 
Directo rate of the State Government, during the previous 
year relevant to assessment years 1984-85 and 1985-86 as 
against the correct su ms of Rs. 1,29, 143, R s. 1,27,173 and 
R s. 2,18,979 under these heads. This r esulted in under 
assessment of income to the extent of R s. 79,035, Rs. 
1,23,506 and R s. 2, 18,979 with consequent undercharge 
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?f tax aggregating to Rs. 2,30,658. The department has 
Justified the case under the summ ary assessment scheme. 

(c) The a ssess ment of a third assessee, an individual, 
for the previous year ending 31 December 1985 relevant 
to the assessment year 1986-87 was completed in Ma rch 
1989 on a total income of R s. 3,42,450 and a demand o f 
Rs. 1,50,475 was raised. T he scrutiny of the assessment 
records revealed that the assessee had received sums of 
R s. 1,79,100 and Rs. 3,10,083 for monthly d raws from l 
to 12 and weekly draws from 500 to 550 as stockist bonus 
and 'agency bonus' from the Directorate of State Lotteri
es of West Bengal State . Since the assessee maintained the 
accounts on mercantile system, the en ti re total receipt 
of Rs. 4,89,183 was required to be included in the income 
for the period ending 3 l D ecem bcr 1985 as against the 
sums of Rs. 18,419 shown in the profit and loss account 
during this period. This resulted in under assessment of 
income of Rs. 4, 70, 764 leading to short levy of tax of 
Rs. 2,35,380. 

(d) The assessment of another individua l dealing in 
purchase and sale of lo ttery tickets of var ious State 
Governments for t he assessment yea t· 1986-87 was 
completed in July 1988 and for 1987-88 in March 1989 
respecti vely, in a summary manner. A scrutiny of the 
assessment records revea led tha t sums of Rs. 5,46,644 a nd 
Rs. 3,52,4 71 were received by the assessee from the 
Director o f State Lot teries of West Bengal State on 
account of stockist's bonus, agency bonus and sellers' 
bonus for the two assessment years, but only sums o f 
Rs. 19,000 and Rs. 16,000 were shown as receipts under 
these heads. Thus, there was an under assessment of 
income of Rs. 5,27,644 and Rs. 3,36,471 for the two 
assessment years leading to aggregate undercharge of 
tax of Rs. 4, 17,513. 

(e) Yet another individual was a dea ler fo r purchase 
and sale of lo ttery tickets for the various State Govern
ments and private organisations. Iu the assess ment for 
the assessment year 1985-86 completed in February I 988 
in a summary manner on a total income of Rs. 25,020, it 
was noticed t hat deductions of Rs. 1,02,420 on account 
of invalid stock of a lottery and Rs. 4,69,549 on account 
of advertisement and publicity were allowed by the 
assessing officer, as returned by the assessee. Ct was, 
however , noticed that the assessee had debited the va lue 
of invalid stock of Rs. 1,02,420 in his t rading account 
without taking the same on credit side in the form of 
closing stock which led to short credit in the ll'ading 
account to that exten t as the value was a lready included 
in the purchases. This, together wi th excess a llowance 
of R s. 73,910 (being 20 per cent o f excess of Rs. 1.00,000 
as admissible under the Act) on account of advertisement 
and pu blicity expenses resulted in u nder assessment of 
income of Rs. 1,76,330 involving a short levy of tax of 
R s. 99,830. 

(J) The agency bonus of Rs. 3,00,000 paid in Novem · 
ber 1984 to a firm a ud a sunr of Rs. 3.50 lakhs intro
duced as capital in October 1983 during the previous 
year relevant to the assessment year 1985-86 could 
not be traced in the records of the recipients. 

Assam and Meghalaya 

(ii) According to the agreement betwee n the Sta te 
Government and the o rgani sing agent in respect of State 
Lotteries (June 1982) valid up to June !985, the prize 
money in respect o f unclai med prizes above Rs. 1,000 
payable th rough the Government, if not claimed within 
45 days of the date of publication o f the res ults, la psed 
to the organising agent. An amount o f Rs. 38. 07 lakhs 
due to t he orga nising agent on t his acco unt adjusted by 
the state Government towards security depo~ it against 
guaranteed profi ts and p rize money, would be liable to be 
taxed as business inco me involving a lrke ly revenue of 
Rs. 25 . 69 lakhs. Ho wever, no action had been taken by 
the assessing officer. 

Orissa 

(iii) An indi vidual won a pri ze o f Rs. 15 lakhs In 
respect o f a Bumper lo ttery of a non-Government 
institution of the State of Madhya P1·adesh drawn in 
February 1986, but the assessee filed a return disclosing 
only a sum of Rs. l lakh as having been received in 
February 1987. The a mount was shown in his capital 
account in l1is return fo r assessment year 1987-88. The 
institution had not deducted tax on the amount di sbursed 
and had also not pa id the tax deductible on u11di sbursed 
balance as the Act did not prnvide for any time limit for 
payment of prize money and prompt deduction of tax at 
source therefrom. There was non-deduction of Rs. 
6 lakhs due to Government. 

U ttar Pradesh 

(iv) An assessee filed his income-tax return for th.e 
previous year relevant to the assess ment year l 984-85 
in July 1984 returning an income ot Rs. 0 . 19 lakh as a 
partner having 29 per cent share it~ a regi~tere';i firm 
dealing with rubber tubes. As per hst of prize winners 
furnished by the Directorate of lotteries of the State, 
the assessee had won a prize of Rs. l lakh. After deduct
ing 11 per cent commission of the agent, the balance of 
Rs. O. 89 lakh formed par t of asscssee's total income 
which should have heen included in t he assessee's total 
i11come. This was no t done, resulting i11 short computa
tion of income by R s. 0. 89 lakh and consequ~nt short 
levy of tax of Rs. 49,000. 

Delhi 

(v) In the assessment of an assessee, an individual 
fo r the assessment year 1986-87, the benefit of deduction 
·11lowa ble on winninos from lotteries was allowed to the 
~xtent of Rs. 46,49,4°00 which also included the seller's 
bonus of Rs. 2,2 l ,400: As the seller's bonus does not 
qualify for deduction , the mistake res~lted in under 
assessment of income of Rs, I , 10, 700, being 50 per cen
of the amount of bonus (Rs. 2,2 1,400) with consequen
tial tax effect of Rs. 80,235 including interest due for 
late filing of return and short payment of advance tax. 
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Tamil Nadu 

(vi) (a) In the assessment of an assessee registered firm 
dealing in lottery tickets for the assessment year 1984-8 5 
completed in a summary manner, a sum ofRs. 219.80 
lakhs was shown in the trading account as purchases 
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after deducting purchase return s of R s. I 0 . 82 lakhs from 
the gros purc hases of R s. 220.62 la kh'>. T he corrc::;t 
amoun t o n this account would wo rk o ut to Rs. 209 . 80 
lakhs. This mistake resulted in ~hort com puta tion of 
income of Rs. I 0 la khs and short levy or tax of Rs. 6. 52 
la khs in the ha nds of the firm and its partners. 

(b) In the case of anothl!r asscssee, a n ind ivid ua l who 
won Rs. 1.80 lakhs in the Sikkim State Lottery during 
the assessment year 1987-88, the lottery agent fai led to 
deduct tax at so urce. ln the assessment completed u11der 
the summary assessment scheme, the assessee had shown 
the income from lottery only as R s. 70,000 instead o f the 
entire sum of Rs. I . 80 lakhs. This resulted in s hort 
demand of tax of Rs. 37,000. 

(c) In thecasc ofa s pccified H.U.F., theprizcof Rs· 
I lakh of R oyal Bhutan Lottery won during the assess
ment year 1984-85 was exhibited in the capita l account 
without offerin g the same to tax. This, together with 
certain other mistakes, resu lted in short levy of tax of 
Rs. 49,000. 

Deduction of tax at source and deposit thereof to Govern
ment account 

2.01. J J As mentioncu in Para 2.01 .J above, the Act 
ma kes it obligatory for every person respo nsibll! fo r 
deduction of tax to furnish quarterly statement · to the 
I ncome-tax Officer in t he prescribed form (Form 26 B). 
So me omission in th i~ regard a re di scussed b-::low : 

(i) In the West Bengal ci rcle, it was not iced that 
the Di rector of Sta le Lottery had not submitted the 
qua1·terly returns to the department in the rrc ;c.:ri b;:d 
form . The returns ~ ubmittcd on 12 May 1986, 14 May 
1987, I D ecember 1987 and JO M ay 1989 did not 
contain the fo llowing columns : 

(1) Date of payment of prize money to the prize 
winners; 

(2) Date on which tax was deducted at so urce; 
and; 

(3) D a te on which tax deducted a t ~ourcc was pa id to 
the c redit of the Cent ra l G overnment. 

(ii) (a) In Mad hya Pradesh ci rcle delays were 
noticed in sending I 0 quarterly statement" du·.; for 
the period from April 1984 to Septcm bl!i' 198-l and 
January 1985 to D ecember 1936. The I ncomv-tax 
authority was responsible to verify the accuracy of 
the tax deducted at so urce from the details of the 
lottery p rizes given in the statement and the remit
tances thereof lo the Government account from the 
challans and bank scro lls received fro m the bank . I-fo 
was a lso responsible to communicate the details of the 
prize moneys to the concerned assessing Income-tax 
Officers, who were to watch the same. None of these 
requirements were found complied with. and the remi
ttances of R s. 6,79,222 out of a tota l amount of Rs. 
75,41 , 19 1 deducted at source in 69 lottery prizes were not 
traceable in the records o f the department. 

(b) In the same circle, in the case of 4 as essees, co
operative societies, conducting lottery busincs · through 
private agents , quarterly statements fo r deduction of 
incom ' -tax at source were not seen filed . In one case, the 
society subsequently obtained the details of lottery 
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prizes paid to the prize winners by the organizing agents 
but thelncome-tax authority did not check the accuracy 
01· income-tax deducted at source, verify fact of remitt
ances of income-tax deducted at source to the Govern
ment account and intimate the details of the lottery prizes 
to th ..: Income Tax Officers concerned. In another case, 
the r .::quircd statements were not filed by the society 
giving detai ls of the organising agents who were 
responsible to ded uct income-tax at the time o f pay
ment of lottery prizes a nd its remittance to Government 
account. 

(iii) In Uttar Pradesh, Kerala, Punjab and R ajasthan 
circles the quarterly statements for the years from 1983-84 
to 1988-89 were either n ot sent on due dates or no t sent 
at a ll to the concerned income-tax a uthority. In K erala 
for the year 1987-88 only a single statement was sent, 
and in respect 0f payments to contractors no returns 
were sent; in Pw1jab first two quarterly statements 
for 1986-87 were submitted late. However, in R ajas
than circle delays ranging from 2 to 162 days were 
noticed in submission of 16 of the 20 quarterly sta te
ments. In Uttar Prades h since Octo ber 1987, no s uch 
sta temen t wa furni shed. 

Non inclusion of value of prize paid partly in kind 

2.0J. 14As per the standing in tructions of the Cen tral 
Board of D i rect T axes issued in August 1985 where a 
prize is given partly in cash and partly in kind, source 
deduction of income-tax will be with reference to the 
aggregate amount of cash prize and the value of prize in 
kind. Although the practice in Kerala was to offer an 
Ambassador car a long with the first p rize in every month
ly draw, it was noticed that the State Lotteries D irecto
rate had not included the value of the car for deduction 
of tax at source. The statements of source deduction filed 
by the Directorate of Lotteries also did not contain 
particulars of the prizes in kind. M oreover, a number 
of prize winners had also not filed their income-tax re
turns for the relevant assessment years. Thus, in respect 
of 16 such cases checked by audit income representing 
the value of the cars had apparently escaped assess· 
ment, the approximate revenue effect being of the 
order of R s. 6, l 0,000. 

Non deduction of tax at source in respect of prize to agents 

2. 01 . 15 Under the terms of agency arrangement, in 
addition to twenty per cent sa les commission and o ther 
incentives in respect of major prizes, the agents/sellers 
are also e ligible for a specified percentage of the declared 
prize money of each draw on each prize winning ticket 
sold. The amount so received is winning from lot teries 
in the hands of the agent/seller in as much a s the pay
ment had nexus to the prize winning ticket and n ot to the 
business turnover, and is set apart from the decla red 
prize as seller's prize as per the scheme of the lotteries. 
Such income would therefore, fall under 'winn
ing from lotteries' liable to source deduction at source. 

(i) (a) In K erala circle, omission to deduct tax at sou
rce from such amounts, (five per cent of declared p rize 
money) relating to the draws conducted from l April 
1984, aggregated to R s. 23 .41 lakhs. 
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To what extent the income so realized _by tbe agen t/ 
seller bad been brought to tax while assessing them fo r 
this business income was not ascer ta ina ble. 

(b) In 2 cases in one income-tax ward in Kerala 
ci rcle, in the assessments for the assessmen t year 1987-88 
completed under the su mmary scheme, seller 's p rize 
was assessed as business income for taxation instead 
of winnings from lotteries (under charge R s. 16,000). 

(ii) Jn North Eastern ci rcle, the ba lance ten/ twenty 
per cent o f the prize money is r etained by the sole 
organi sing agen t who r eceived the same directly from Lhe 
Directorate o f Lotteries withou t giving any detailed 
information regarding distr ibution of the same a mongst 
the sellers and stockists to the Government. In respect of 
the 314 d raws held during 1987-88 and up to September 
1988, the amount of the balance p rize m oney paid to the 
sole organising agent towards sellers, stockists, etc. , 
prize came to R s. 134 . 00 lak.hs, but the a mount of tax 
deductible a t source on th is a mounting to Rs. 53. 60 
lakbs, was not, ho wever, levied and r ealised . 

Non levy of surcharge on tax deducted at source 

2 .0 1 . J 6 (i) As per the amendment to the Fina nce 
Act, l 987, w hich came into force in Decem ber 1987, 
source deduction o f tax on winnings from lotteries was 
to be increased by a surcharge of five per cent. But this 
was no t do ne till March 1988 by the State Lotteries D e
p artment in the K erala circle, leading to non deductio n 
of tax am ount ing to R s . 2.97 Iakbs in 18 cases alone. 
Surcharge due on payment o f winnings from lo tteries 
during the financia l year J 987-88 (assessment year 
1988-89) in 47 other cases in Kerala circle amounted 
to R s . 7. 89 lakbs. 

The omission is !i ign ificant in the context of the revised 
pattern of taxing lottery income at forty per cent flat 
r a te, effective from 1 April 1987, since a large number of 
p rize-winners of lotteries do no t fi le income-tax returns 
on the plea tha t tax bas already been deducted a t so urce. 
N on-deduct ion o f surcharge a t so urce would , in s uch 
cases, result in direct Joss ofrevenue. 

(ii) In Rajas than circle, surcharge to ta lling R s. 
2, I 0, 560 was no t deducted a t so urce in 4 l cases while 
d istributing the p rize money during the q ua rter Ja nuary 
1988 to M arch J988. 

Delay in depositing tax deducted at source 

. 2_. ~I . 17 Un~er the ~c~, any person, n ot being an 
rnd1v1dua l o r Hmd u und1v1ded fa mily, w ho is r esponsible 
for paying to a resident any income by way o f interest 
o ther than inco me chargeable under the head ' inLerest 
o n securities, ' shall , a t the t ime o f credit of such income 
to the a~count of the ~ayee or a t t he time of payment. 
t hereo f m cash o r by issue of a cheq ue, whichever is 
earlier, ded uct income-tax thereon a t the ra tes in force 
and deposit Lhe sa me to the credi t of the Centra l Govern
'ment. 

In WesL llengal circle, a scrut iny of the sLate menLs or 
tax deducted ~1t source of the Directorate of LoLteric:
revealed that m 186 cas~s there. ~ere delays ranging fro m 
l m onth to 4 mo nths m cred1tmg the amount of tax, 
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deducted a t so urce, lo the I ncome-tax Depar tment '5 

accou nt. ·Failure to ob~erve t he st ,ttutory µ rovisions 
attrac ted levy of inte1est amo unt ing to Rs. 1,20, 183 
in these cases, but no interest was found to have been 
levied by the departmenl. 

Jncorrect credit for tax deduction at source 

2 . 0 1 . 18 The following irregularities we i"e noticed in 
this regard : 

(i) In Uttar Pradesh circie an assesscc's retmncd 
income included a sum of Rs. 41 la khs from lo ttery, 
received by him as prize money fro m the Government 
of Si kkim. The assessee clai mell c redit for Rs. 3.68 lakhs 
deducted a t source by the G overnment of Sik kim towards 
income-tax from the prize mo ney of Rs. 41 lakhs paid to 
the assessee. In the orig ina l assessment completed in 
March 1987 the credit claimed was not a llowed by the 
assessing officer on Lhe ground tha t p.-oof of deduction 
was no t submitted by the asscssec in original. On the 
assessee mo ving an applica t ion o n 26 April 1987, for 
rectifica tion o f mistake appa1 ent ft om recor<ls, enclosing 
the inco me-tax clearance ccrtificaLe for sums issued by 
Govern ment of Sikkim, the depa rtment revi!>ed the assess
ment in May 1987, a llowing the credit c laimed. 
Lt vvas pointed o ut in audi t that the allowa nce was not 
correct because (a) the clearance certificate issued by 
the Sikkim G overnment did not wnstitu te Lax deduct io n 
a t so urce for the p urpose of the Ind ian Inco me-tax Act, 
1961 and (b) tltro deduction wa!i o nly a receip t of the 
State G overnment o f Sikkim where the lndian Income
tax Act 1961, wa!> not o perative at t he relevant t ime, a nd 
(c) the a mo unt was credi ted to the State Revenues a nd 
no t to the Revenues of the G overnmenL of J ndia. T he 
o mission resulted in short levy of tax of R s. 3 . 85 lakhs 
including interest for belated filing of return. 

(ii) In A nd hrn Pradesh ci rcle, the as!.cssmeat o [ an 
individ ual for the assessment year 1984-85 was co mpleted 
in A ugust 1987 in a summary manner ~ccepting the 
return.;u inco me of R s. 52,230 plus Rs. l0,000 agr icultural 
inco me. T his included a sum of Rs. 15,840, a uthor ised 
againsL the tax deductio n a t source of R!i. 33, 750 from 
winnings fro m lotLeries of Rs. I la kh. D uring invest igat
io n o f the genuineness ol the lott..;ry prize and the cash 
cred it or R s. 2. 5 la khs introduced in assessment year 
1983-84, the assessee offered R s. I lakh as inco me from 
unexpla ined sources and Rs. I . 75 la khs as income from 
undisclosed sources for the two years. In the re-assess
ments, though deductio n towards winnings from lotteries 
was no t a llowed , the cred it a llowed towards tax deducted 
a t so urce was not withtlra wn as being no t admi~sible 
against unexpla ined inco me. T he department replied in 
February 1989 that the p r ize with amount of tax deducted 
a t source was genuine, though not assessed to tax 
separa tely. 

(iii) The correc tnt:ss o f Lite Tax Ded uctio n Certificates 
issued by the D irectorate o f Lotteries (West Benga l c ircle) 
a nd those received from Lhe ci rcle of Mad hya Pradesh, 
Punjab, Kerala, Oris:,a and R aja::.than co uld not be 
veriticd with the rcco tds of the n:cipicnt ~ (i..:xcepL in unc 
case) in the absence of the P A/G IR No. in the relevant 
(T D S) sta tements. 
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Other Irregularities 

Incorrect allowance of deduction treating seller's bonus as 
winnings from lotteries 

2.01. 19. In the Ultar Pradesh circle, a registered 
fi rm carrying on lottery agency business received seller 's 
bonus of R~. 3 lakhs against a prize of Rs. 1 crore de
clared by the Indian Red Cross Society on a ticket sold 
by the firm. The bonus was returned for assessment for 
the assessment year 1986-87 and a deduction of Rs. 
I . 53 lakhs was claimed a~ admissible on lotte ry winnings. 
The department allowed the deduction in the assessment 
completed in February 1987. As t!Je amount received 
was not winnings from lotteries, the irregular deduction 
a llowed led to sho1 t levy of tax of Rs. 58,000. 

S11litti11g of income/incorrect deduction from winnings 

2.01.20. Under the provisions of the Act as applicable 
upto the assessment yea r 1986-87, where the gross total 
income of an assessee includes any income by way of 
winnings fro m any lottery. a ded uction equal to five 
thousand rupees as increased by a sum equal to fifty per 
cent of the amount by which the win11ings exceed five 
thousand rupees shall be a llowed in w mputing the total 
income of the assessee. Under an amendment to the Act 
effective from I April 1981, the deduction is to be 
determined wi tl1 reference to the net income and not on 
the gro~& income. 

In Bombay circle, an indjvidual claimed to b.ave 
won a prize of Rs. 2.22 crores in a Raffle (draw held on 
18 February 1984) against a ticket of Rs. 5, jointly with 
three other fa mily members, viz., wife and two sons. 
Jn support, he furnished an affidavit filed in the Court on 
26 March 1984 stating that the four family members had 
formed a syndicate, agreeing to share the prize amount 
equally. The assessing officers concerned with the assess
ments of the individual, his wife and one son accepted 
the affidavit and completed thei r assessments allowing the 
deduction available under the provisions of the Income
tax Act, 1961, for winnings from lottery at Rs. 28,83,750 
in each case and taxing the ba lance at the appropriate 
rate. Returns were, acco1 dingly, filed individually 
returning therein income from lottery winnings at Rs. 
41,62,500 after deducting agent's commission of Rs. 
13,87,500 from Rs. 55,50,000 (i.e. I /4th share from gross 
winnings of Rs. 2. 22 crores). 

Audit scrutiny revealed that the affidavit, claiming 
the fo rmation of the syndicate, was filed in the court after 
38 days of the declaration of the results of the draw on 
18 February 1984. As there was no evidence to show that 
the syndicate was actually formed before the declaration 
of the results of the draw, the acceptance of the assessee's 
statement without full investigation was not proper as 
it was prejudicial to the interests of revenue, apart from 
t lie fact that the claim could enable the assessee to launder 
his black money. It is relevant to mention that the assess
ing officer had not accepted the affidavit of one of the 
family members and held that the assessee had apparently 
purchased the winning ticket after the 1esults were 
declared. 
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Incorrect assessment as winnings from lotteries 

2.01.21. Any expenditure or trading liability incurred 
for the purpose of business carried O!l by t he assessee is 
allowed as a deduction in the comput1tion of his income. 
When:: on subsequent dale, the assessce o btains any 
benefit in respect of such expenditure or trad ing liability 
a llowed earlie1, by way of remission or cessaLion thereof, 
the benefit that accrues thereby, shall be deemed to be tbe 
prnfits and gains of business or profession to be charaed 
lo incu me-Lax as income of the previous yea1 in which 
such remission of cessation takes place. 

(i) In a case in Delhi circle during the previous year 
relevant to the assessment year 1983-84, the total income 
of an individual, engaged in the business of lotteries as 
organising agent of certain State Government lotteries 
as alrn stockists of various other State Gove1 nment 
lotterie_s, was determi 11ed at Rs. 3,60,680 afler a llowing 
deduct ion of R . 19,45,837 as admissible under the 
Act. The assessee was to cond uct certa in number of 
draws and to pay the prescribed guaranteed profits to the 
State Governments. Besides, he was to reimburse to 
the State Governments, the prize money claimed over 
Rs. l ,000 by prize winning tickets holders but the lia
bil ity to pay such prize money below Rs.1 ,000, on which 
no tax at source was deductible, was on the assessee. 
As stipulated in the contract, the assessee was entitled to 
un_clain?ed. priz~s as also his &hare of prize on unsold 
prize w111n111g tickets. The assessee debited to the trading 
account for 1982-83, a sum of Rs. 21,47,500 as guaranteed 
profit to the two State Governments, and Rs. 8 81 31 622 
as provision for prize money. The assessee debi'ted a ;um 
of Rs. 64,06, 134 on account of unsold stock of 
tickets and credited a sum of Rs. 38,86,674 comprising 
unclaimed prizes amounting to Rs. 32,62,674 and his 
share on_ prizes of unsold tickets amounting to Rs. 
6,24,000 m the profit and loss account. The assessee was 
holding the tickets as his stock in trade. In view of the 
fact that the assessee had debited a sum of Rs. 8 8 J 31 622 
as provision for prizes, any amount of prizes th~t 1:em~in
ed unclaimed, constituted his business income under 
the Act which red uced his liability to that extent in 
respect of provision fo1 pr izes. Likewise, his share of 
prizes on unsold tickets 1 eceived under the terms of the 
contr~ct of busi':1ess ?id not constitute winning from 
lottenes, but busmess mcome. The relief of Rs. 19,45,837 
allowed to the assessce from his gross total income of 
Rs. 23,23,316 was thus enoneous which resulted in 
under assessment of income of Rs. 19,45,837 involving a 
short levy of tax of Rs. 12,99,921 including interest for 
late filing of the returns. The assessee was a lso allowed 
deduction of Rs.4,08,703 and Rs. 1,05,477 for the 
assess.me~t years 1982-83 and 1981-82 respectively, 
resultm.!? m an undercharge of tax, including interests 
amounting to Rs. 2,56, 734 and Rs. 46, 736. 

The department justified the grant of relief relyina 
on an appellate decision for the assessment year 1973-74 
to 1978-79 by the Tribunal against which reference 
application was rejected by the Tribunal. T he decision 
was not applicable for subsequent years as for the 
purposes of income-tax assessment each year was 
to be reckoned a~ self-contained and independent. The 
department had disallowed the claim for the assessment 
years 1984-85, 1985-86 and 1986-87. The disallowance 
for the assessment yea1 1984-85 had also been con.firmed 
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by the Commissioner of Income-tax (Appeals) but no 
informat ion regardi ng th is confirmation was available for 
assessment years 1985-86 and 1986-87. 

(ii) In another case. in Delhi circle. of a registered firm 
engaged in the business of lottuy, an organising agent of 
a State Government/Union Territory, lotteries. as also 
stockist of var ious other State Government lotteries 
income for the assessment year 1983-84 was determined 
a t Rs. 'NJL' after allowing deduction of Rs. 5,58, 147 
towards winnings from lotteries under the Act. In the 
assessment made for the assessment year 1984-85, the 
assessing officer disallowed the simi lar deduction by 
holding that the amount of prize money being remission 
of trading liab il ity a llowed earlier, was business income 
and not 'winnings' from lottery to qualify for the sa id 
deduction. The Commissioner of Income-tax (Appeals) 
a lso upheld the disallowance, vide order dated 17 February 
1988. However, no action was taken by the department 
to revise the assessment for the assessment year J 983-84 
to withd raw the deduction allowed. The omission to do so 
resulted in under assessment of income of Rs. 5,58, 147 
with consequent short levy of tax of Rs. 3, 16,635 in the 
hands of the firm and its pa rtners. The department 
stated (July 1989) that no action for 1983-84 was possible 
due to ti me-bar. 

Incorrect charge of income-tax due to incorrect considera
tion of assessment year 

2. 01 .22. An individual assessee in Bombay circle 
filed return of income for the assessment year 1986-87 
showing an income o f Rs. 1.80,000 being winning s from 
lottery conducted by a Metropoli tan Development 
Authority. The assessing officer completed the assessment 
in March 1987 raisi ng a demand of Rs. 24,250 calculated 
at rates applicable for the assessment year J 986-87. 
Audit scrutiny in May 1988 revealed that the assessee 
had received the prize money in May 1986. Since she 
had no other source of income, her previous year was the 
financial year preceding the assessment year, and 
winnings from lottery received in May 1986 was, there
fo1 e, income pertaining to the previous year relevant to the 
assessment year l 987-88. The tax leviable on Rs. 1 ,80,000 
fo r the assessment year 1987-88 worked out to Rs . 
70,000 against Rs. 24,250 levied by the assessing officer. 
The incorrect consideration of the assessment year thus 
resulted in short levy of tax of Rs. 45,750. ' ' 

Irregularities noticed in respect of lottery authorised by the 
State Government to be conducted by a non Govern
ment body (Society) 

2 . 0 I . 23. The Government of Ker ala, authorised a 
Society 'A' a registered society in May 1976 to conduct a 
series of weekly lotteries, primari ly to enable it to repay 
certain loans, for which the State Government had stood 
guarantee, and to augment the resources of the Society. 
Society 'A' entrusted the work of organising the lotteries 
to another Society 'B' , registered under the Co-operative 
Societies Act, on agency basis and an agreement was 
entered into in December 1986, under which society 'B' 
was entitled to a service charge at one per cent of the 
face value of the total tickets for each draw and a loan 
of thirty per cent of the net proceeds of the lottery for a 
period of 21 years at one per cent interest. 

38 

T he net profi t derived from the lotteries conducted 
during the period from September 1986 to Apri l 1987 by 
So<?icty 'A' amounted to about Rs. 405. 26 lakhs, out of 
which Rs. 121 . 57 Ja khs was given as loan to Society 'B' 
who also received service charges at one per cent, narnely: 
R s. 22.9 lakhs. In February 1987, 'Society 'A' applied 
to the Commissioner of Income-tax for exemption of its 
lottery income unde1 the provisions of the Act and the 
decision on the application is 5.till awaited (March 1989). 
However. as Society 'A' had d iverted part of its income 
from lotteries (Rs. 121 . 57 lakhs) for purposes other than 
the object for which it was established the Society is not 
eligible for the exemption sought for. 

Pending the decision of the Commissioner of Income· tax 
the Society 'A' had not filed any income-tax returns for 
the assessment years 1987-88 and 1988-89. Further 
Society 'B' had also -not filed any income-tax retur~ 
for assessment year 1988-89 (accouuting year ended 
30 June 1987), the department has also not initiated any 
proceedings to tax the income of over Rs. 400 lakhs 
derived by the Society from lotteries (March 1989). It 
was noticed in audit that the Society 'A' had not made 
any. deduction of tax at source from the payment of 
service charges of Rs. 22 . 9 lakhs to Society 'B' under 
the agreement. T he amount of tax omitted to be deducted 
at sou rce at two per cent worked out to R s. 45.800. On 
being pointed out by Audit in November 1988, the 
Department has enlisted the Society 'B' for income-tax 
assessment for the assessment year 1986-87 onwards. 
lt is to be mentioned that in so far a5. Society'B' is concern· 
ed the difference between the market rate of borrowing 
and the rate levied by A, viz., one per cent, constituted 
receipt on account of service charges every year for 21 
years from the previous year relevant to assessment year 
1988-89 and would be liable to be taxed . The tax leviable 
on the Society on this account is yet to be ascertained. 

Under the agency agreement between the Society 'B' 
and a bank, a sum of R s. 11 . 45 lakbs was paid to the 
latter for its assistance in launching the scheme of lottery. 
But source deduction of Rs. 22,900 required to be made 
under the Act was not made. Similarly, source deduction 
of Rs. 36,000 (approximately) to be made from payments 
to three printing contractors was also not made by 
Society 'B'. 

Failure to issue notice to file the return 

2. 01 . 24. In the case of any income of any person other 
than a company, where the assessing officer is satisfied 
that the total income of the recipient justifies the deduc
tion of income-tax at lower rates or deduction of no 
income-tax at all, he shall , on an application made by the 
assessee in this behalf, give the assessee a certificate to 
that effect. The department should, however, follow up 
such cases to ensure that income covered by such 
certificates are actually brought to tax at the appropriate 
rates. Omission to do so, in respect of winnings from 
lotteries, was noticed during the review, as pointed out 
below : 

In Uttar Pradesh circle an individual filed an Affidavit 
on 28 January 1986 showing an income of Rs. I . 7 1 lakbs 
including income of Rs. I . 51 lakhs from lottery. Afte; 
deducting agent's commission amounting to Rs. 0 . 17 
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lakh and exemption of Rs. 0. 70 lakh as admissible under 
the Act, the asse see affirmed in an affidavit that he would 
invest Rs. 0 .40 lakh in the National Savings Certificates 
and accordingly, claimed a fui ther deduction of Rs. 0 . 20 
lakh on this account. On the basis of the assessec's 
affidavit fo1 the balance income of Rs. 64,500, the 
concerned assessing officer issued him a certificate for 
deduction of tax at ~soutce at lower rates. The Di1ector of 
State Lottery, relying on the above certificates, deducted 
income tax at source at the lower rate. The assessce did 
not, however, fil e any income-tax retu rn. The department 
also did not take any follow up action to call for the 
return of the prize winner (Ma1ch 1989), so much so, 
there was no evidence as to whether the individua l 
actually purchased the certificate, etc., as proposed by 
him. 

Non-completion of assessment 

2 .01 . 25. Tn Delhi circle, an assessee firm was engaged 
by a Spcrts Trust as lottery organisers fo1 conducting 
three draws of lo ttery, sa nctioned by the Government of 
Madhya Pradesh. As per the agreement. the organisers 
were to pay a minimum guaranteed profit of Rs. 10 lakhs 
to the p1 omotors for each draw, before putting the tickets 
on sale. The organising agent furnished a bank guarantee 
of Rs. 35 lakhs to the Trust, providing. inter alia 
that the guarantee would stand forfeited to the Trust 
in the event of breach of any of the te1ms a nd conditions 
of the contract by the organising agent. The District 
Collector informed that the organising agent had sold 
3,04, 112 tickets of Rs. 50 denomination out of a total of 
R s. 16,97,000 tickets printed and collected an a mount of 
Rs. 1,52.05,600 aga inst the scheme of prizes of Rs. 
15 crores declared. First draw was held on I 2 July 1985 
but no prize was paid to the winners. The organisers 
issued cheques for Rs. 9 lakhs as guaranteed profit to 
the Trust, which were dishonoured by the Ba_nk. The 
Bank also found that the Bank guarantee given by 
the organisers was fraudulent. T he Sports Trust lodged 
an FIR with police authorities against the organisers, 
but they had repo1 tedly left India. T he department has 
not taken any action so far (January 1989) to complete 
the assessment of the assessee firm (July 1989) as ex
parte and to recover the tax by attachment of the assets 
of the assessee. 

Non-levy of penalty for failure to furnish audited accounts
Lottery agents/prize winners 

2. O I . 26. Under the provisions of the r ncome -tax 
Act. 196 1. as applicable from assessment year 1985-86 
onwards, every person carrying on any business and 
whose sales turnover or gross receipts exceed Rs. 40 lakhs, 
in the relevant previous year, will have his accounts aud ited 
before the specified date of filing the return of income, 
by an accountant and obtain before that date, the report 
of such audit in the prescribed form to be attached to the 
return of income. For failure to comply with these pro
visions without reasonable cause, an assessee will be 
liable to pay penalty at the rate equal to one half 
per cent of sales turnover or gross receipts, subject 
to a maximum of rupees one lakh. The Central Board of 
Direct Taxes have, in their circular issued in June 1985, 
clarified that no penalty proceedings would be initiated 
for the assessment year 1985-86 in cases where the pre
scribed audit report· had been obtained by 30 September 
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1985 and self assessment tax paid within the prescribed 
period for filing of return o f income. The Board have 
also issued instructions in July 1964 and again in Septem
ber J 975 that where the assessing officer does not init iate 
penalty proceedings in any case he should record the 
reasons for not doing so. 

(i) In Kerala circle, in the case of an assessee, a major 
agent for var ious State lotteries. assessments for assess
ment years 1985-86 an d 1986-87 were completed accept
ing the income returned on estimate basis at Rs. 1 . 25 
la khs and Rs. 2 lakhs res pectively. The asscssee had not 
furnished profit and loss accou nts and ba la nce 
sheets a long wi th retu1 ns, even though his turnover of 
the Kerala State Lotteryjtickets alone for the assessment 
years 1985-86 and 1986-87, was of the order of Rs. J 50 
lakhs and Rs. 290 lakhs respectively. There was no 
indication in the assessment records tlta t the assessee 
had prepared even final accou nts. 

A penalty of upto Rs. o ne lakh was leviable fo r each 
year in this case, but this was not imposed, nor were any 
proceedings initiated for the purpose. Furt her, in the 
a bsence of details it could not be ensured in audit that 
fi ve per cent agent's prize and incentives in kind, for 
which no source deduction was made, were considered 
in computing the taxable income. 

(ii) In West Bengal circle, the total sales/turnover 
gross receipts of 2 assessee registered firm s and 2 indivi
duals for the assessment years 1985-86, 1986-87 and 
1987-88 assessed between July 1986 and July 1988 ex
ceeded R s. 40 lakhs in each case. As such, the firms 
were required to get the accounts audited by accountants 
and to furnish the report of such a udit a longwith the 
return of income; but no such report was attached to the 
returns nor was insisted upon by the assessing officer. 
For failure to observe the statutory provisions, the 
assessees would be liable to a n overa ll penalty at R s. 
5, 16, 146 which was not levied. · 

(iii) Jn Madhya Pradesh circle, a welfare society recei
ved a guaranteed profit of rupees one crore from t he 
o rganising agent during the year relevant to the assess
ment year 1985-86, but the annual accounts were not got 
audited by the specified date i. e., by 31 July 1985, nor 
were any such proceedings initiated by the assessing 
officer. For fai lure to observe the statutory provisions a 
p enalty of Rs. 50,000 was lcviable, but was not levied by 
the department. 

(iv) Jn Delhi circle, in ten cases, though the sales, 
turnover or gross receipts for the assessment years 
l 985-86 and 1986-87 exceeded Rs. 40 lakhs in each 
case, the prescribed audit reports were filed beyond the 
specified date or not filed a t all before finalising the 
assessments. For failure to follow the statutory provi
sions, penalty to the tWle of R s. 11,00,000 was leviable, 
but n o such action was initiated by the assessing officers. 

Jn four cases, the department was stated to have 
aUowed the assessees' extension of time for furnishing the 
returns of income and hence the specified date for filing 
the audit report got automatica lly extended. However, 
the assessees were statutorily required to get the accounts 
audited by the specified date notwithstanding the exten
sion granted for filing of the returns, and liable for 
penalty. 
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Non-disallowancc of expenditure in excess of Rs. 2500 
paid C'f 1erwisc than by cros'icd cheque/draft 

2.0 1.27. The Income-lax Act, 1961 , provides for 
d isallowa.nce of expenditure inCur~ed in bus_iness or 
pi·ofcs:>ion, ubjecl to certain exemption, for wluch, pay
ment is made for any amount exceeding Rs. 2,500 other
wise than by c rossed cheque or a crossed bank dr_aft. 
This provision was designed to act as a check against 
evasion of tax thro ugh claims fo r expenditure, shown lo 
have been incurred in cash , but would frustrate proper 
invest igation by the department as to the identity of 
the payee and the reasonableness of the amount. A 
resid uary provision made in this regard stales that exemp
tion can be allowed where the assessee satisfies the 
foco me-tax Officer not only about the genuineness of 
the payment and identity of the payee, but also on the 
fact that the payment could not be made by a crossed 
cheque/ bank draft d ue to exceptional or unavoidab le 
circumstance-; o r due lo the impracticability of payment 
or to avoid causing gen uine difliculty to the payee, having 
regard to the nature of the transaction and the necessily 
for exped itious selllement thereof. 

rt has bee11 j udicially held (167 lTR 139) that to cl~im 
the benefit of the provision of t his Rule, it is not sufficient 
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to establish the genuineness of purchases and identity of 
the payee, but the assessee should also be further required 
to prove that the ci rcumstances mentioned in the rule 
existed, and the required conditions were satistled and 
in the absence of such evidence, such payments are not 
deductible in the computation of income. 

In West .Bengal circle, in the assessment of an 
as essee registered fi rm and an individual engaged in the 
business of lottery for the assessment year 1985-86 
completed between July 1986 and July J 988, payments in 
each case exceeding R s. 2,500 made otherwise than by 
crossed cheque/bank draft to the extent of Rs. 5,40,606, 
were listed out in the assessment records without indicat
ing the exceptional and unavoidable circumstances as 
provided under the rules. There was nothing on record 
to indicate that the assessing officer was satisfied with 
these payments The expenditure of Rs 5,40 606 was, 
therefo1 e, not allowable to the assessee and consequently 
resulted in aggregate unde1charge of tax of Rs. 1,49,096. 

The review was forwarded to the Ministry of F inance 
for comments in September J 989; the reply from the 
Government has not so far been received (October 1989) 

-;_ 
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ANNEX URE 

);- (Amount in lakhs) 

Name of the A.G ./ ' !Asses- ' Assess- Total sales/ Expenses Income rncomc Percentage 
D.A. _;see ; _' 'ment year turnover/ .- returned by assessed of protit 

receipts Claimed Allowed the assessee over receipts 
including 
commission 
on sales of 
price win-
ning tickers 

Tamil Nadu A 1984-85 570 .08 562 .69 555 . 18 12 .63 20. 14 3.53 

1985-86 986.78 986. I l 982 .38 16.56 20.29 2.05 

1986-87 1031.99 1018.35 101 6. 30 13 .67 15 . 71 1.52 

1987-88 1038.8 1 1062.77 1060.67 (-)23 .86 (-)21.76 

B 1984-85 82.98 92.46 91.99 (- )7.81 (-)7 .34 

1985-86 954.42 984 .06 983.61 (- )28 .43 (-)27 .98 

1986-87 23 l. 85 221.06 220.87 12 .36 12.55 s .41 

·+ 1987-88 2.53 0.38 0 . 18 2 . 15 2.35 

c 1984-85 1132 . 71 1125. 86 1113 .56 12.35 52 .50 4.63 

1985-86 2315.32 2343.41 2331. 31 (-)13.08 (-)7.99 

1986-87 2162.33 2238 .78 2232 .57 (-)76.45 (-)70.2'4 

1987-88 1364.35 1312.48 1307.51 51.90 58.88 4 .31 

D 1984-85 945 .13 937.36 924.08 11.67 14 . 95 1. 58 

1985-86 1406.88 1404.61 1379. Geo 16.10 40.91 2 .90 

1986-87 1077.74 1084.78 1079. 38 (-)6.96 (-)1.67 

1987-88 1426 .42 1443 .78 1437.82 (-)12.96 (-)6 .98 

E 1984-85 1040.24 1038.29 1033.17 7.8'4 12.96 1.24 

1985-86 851.84 847.72 856 .99 6.41 11.94 0.83 

1986-87 583 .62 594.57 591.96 (- )10.91 (-)8.29 

1987-88 146 .03 148 . 39 147 .27 (-)2.04 (-)0.92 

Calcutta F 1984-85 1127 .OS 1106. 80 1106.79 0 .07 

1985-86 1489.90 1461. 94 1461.01 (-)33 .81 2.03 0.02 

1986-87 2226 .47 2218 .19 2218.19 0.46 0.46 0 .02 

G 1984-85 225 .93 223 .69 223 .21 1.86 3 .23 0.99 

1985·86 154 .08 152 .60 152.60 0.25 0 .25 0 .23 

H 1984-85 19.05 18.70 18.70 o.so 0 .50 2.95 

1985-86 35 .47 33.81 33.81 0.80 0 .80 4 .84 

I 1984-85 426 .96 421.68 421.68 0.74 

1985·86 194 .78 183 .66 183 .86 0.63 

J 1984-85 148.10 149.63 149.63 0.46 0.46 0.47 

K 1985-86 2. 37 2.05 i.05 0 .32 0 .32 13 . 33 

1986·87 16.98 16 .57 16.57 0 .41 0 .41 2 .40 

L 1984-85 155 .06 152 .72 152. 71 0 .28 O.l9 0.24 

1985-86 84.00 83 . 17 83 . 17 0.43 0 .43 0.85 

1986-87 122 .47 121 .19 121.19 0 .36 0 . 36 0.40 

1987-88 84 .30 83 .18 83. 11 0 .30 0.41 0. 7J 
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2 .01 

Kera la 

Andhra Pradesh 

Karnataka 

Bihar 

Gujara t 

Uttar Pradesh 

M 

N 

0 

p 

Q 

R 

s 

T 

u 

v 

1984-85 
1985-86 
1986-87 

1985-66 
1986-67 
1987-88 

1985-86 
1986-87 

1984-85 
1985-86 
1986-87 
1987-88 

1985-86 
1986-87 
1987-88 

1986-87 
1987-88 

1985-86 

1985-86 
1986-87 
1987-88 

1986-87 
1987-88 

1985-86 
1986-87 
1987-88 

w 1984-85 

x 

y 

z 

1985-86 
1986-87 

1984-85 
1985-86 
1986-87 

1984-85 
1985-86 
1986-87 

1984-85 
1985-86 
1986-87 

AA 1984-85 
1985-86 

BB 1987-88 

cc 1984-85 
1985-86 
1986-87 

DD 1984·85 

EE 1986-87 

109 .26 
56 .96 

149.89 

186.46 
195 .82 
104.99 

5 .22 
l.90 

0.73 
1.35 
3.65 
2. 34 

39 .26 
31 . 73 
16 .52 

139. 86 
167.69 

2 .62 

65.99 
87.85 

134.51 

137 . 16 
388 . 52 

2.85 
3.02 
3.17 

19. 15 
42.80 

174.67 

13 .98 
40.88 
45 .66 

5.27 
4.81 
3.03 

5.43 
7.82 
4 .94 

14. 54 
12. l I 

94.57 

0 .40 
0.69 
1.57 

187 .38 

s . 13 

LoTIERIBS 

108 .85 
56.47 

146.22 

7.09 
6 .06 
3 .53 

5 .08 
1.80 

00.21 
00 .68 
00.91 

0.83 

1. 83 
1.46 
1.37 

0.64 
2. 32 

2 .02 

65 .01 
86.88 

133.57 

136 .23 
387 . 54 

2.00 
2.05 
2.26 

1.08 
1.14 
2.78 

l.12 
1.68 
1.19 

0.53 
0.29 
0.32 

0 .47 
0.31 
0.37 

0 .27 
0 . 16 

1.99 

0.22 
0 .47 
1.21 

186.53 

3.56 
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108 .83 
56 .47 

143 .58 

7.09 
6.06 
3.53 

5.08 
1.80 

00.20 
00 .69 
00 .91 
0 .83 

1.83 
1.46 
1.37 

0.64 
2 . 32 

2 .02 

65.01 
86.88 

133.57 

136 .23 
387. 54 

2.00 
2.05 
2.26 

1.03 
1.04 
2.68 

1.07 
1.56 
1.08 

0 .53 
0.29 
0 .32 

0.47 
0 .31 
0 .37 

0.27 
0 .16 

1.99 

0 .22 
0.47 
1.21 

186 .49 

3 .56 

0.20 
0.37 
1.06 

1. 32 
1.01 

(-)0.02 

00.14 
00. ll 

00.83 
1.09 
2.96 
1. 77 

0 .75 
0 .95 
N.A. 

0 .73 
0 .97 

0 .71 

0.99 
0.97 
0.95 

0 .92 
0.98 

0 .85 
0 .98 
0.91 

1.00 
0 .93 
1.05 

0.63 
1.42 
1.14 

0.90 
0.48 
0 .33 

1.06 
0.69 
0 .43 

0 .22 
0.17 

0 .28 

0. 18 
0.22 
0.30 

0.91 

1.58 

0 . 18 
0 .33 
3.42 

I. 32 
1. 61 

(-)0.02 

00.14 
00.11 

00.83 
1.09 
2 .96 
1.77 

0 .75 
0 .95 
N.A. 

0.73 
0.97 

0.71 

0.99 
0.97 
0.95 

0.92 
0 .98 

0.85 
0.98 
0 .91 

J.87 
1.31 
2.36 

1.93 
1.86 
1.36 

0 .90 
0.48 
0.33 

1.06 
0.69 
0 .43 

0.22 
0 .17 

0 .28 

0.18 
0.22 
0 .30 

0.95 

1.58 

0 . 18 / 

0.66 
2 .36 

0. 70 
0.82 
Nil 

2 .6 
5.6 

113. 69 
80.74 
81 .09 
75 .64 

1.9 
3.00 
l. 7 

0.52 
0.58 

27 

l.50 
1.10 
0.70 

0.67 
0.25 

29 . lll 
32.28 
28. 59 

9.5 
3 

1. 5 

14 
4.5 

3 

17 
9 

11 

19 
9 
8 

1.5 
1.5 

3 

45. 14 
31. 7 
19.2 

0 .51 

30 .72 

2.01 



?. .01 loTTERIES 2.01 

FF 1986-87 1.09 0.67 0 .67 0. 14 0.14 12 . 72 

GG 1985-86 15.22 7.78 7.75 7 .91 7.93 52. 11 
y 

1986-87 18.28 7.85 7.80 10.45 10.50 57. 40 

RH 1986-87 0 .08 7.86 7.86 0.22 0.22 2.77 

New Delhi II 1986-87 189.45 195.66 195.66 0. 17 0.57 0.29 

JJ 1985-86 263. 81 257.44 257 .44 1. 40 I .40 0.53 

1986-87 986.19 997.59 997.59 3.63 3.63 0.37 

KK 1984-85 658.45 661 .49 660 .26 2.86 7.82 1.2 / 

1985-86 1270.94 1255. 46 3.07 8.00 0.6 

1986-87 1230. 51 1240.40 1239.78 5.08 5.89 0.46 

LL 1984-85 6.37 4.47 3.29 2.39 3.09 48 .4 

1985-86 54 .82 306.72 304. 68 (-)14 .44 (- )12.40 Loss 

1986-87 473 .73 654.35 643.55 (-)36. 29 (- )25.48 Loss 

.. T MM 1986-87 304.23 305 .47 305.38 I .24 2.09 0.7 

NN 1986-87 71.77 84.69 73.53 (-)7. I I (-)6.01 Loss 

00 1984-85 2718.63 3770 .88 3746 .10 91.34 3.3 

1985-86 3501 . 73 3737.21 3713 .63 30.73 203 .84 5.8 

1986-87 4483.51 4172. 88 41 71. 74 365.51 505.21 l l.3 

pp 1984-85 238.08 220.08 211.03 25.63 26.55 11.2 

1985-86 935.81 946 .20 935 .61 (-)2.07 00.21 0 .02 

1986-87 3397.00 3381.15 3374.90 21 .33 22 .10 0.65 

QQ 1984-85 1107. 52 1123 .02 JI 17 .07 99.37 124.08 11.2 

1985-86 2601. 63 2307.60 2297 .50 Jl3.30 285.03 10.9 

1986-87 3536 .68 3073 .35 3063 . 13 327 .72 479.49 13.5 

RR 1986-87 64.99 89.05 88. 90 (-)2.29 (-)2.15 Loss 

SS 1984-85 3325.68 3321 .07 3303 .09 19.97 22 .59 0.7 

1985-86 4332.22 4323.68 4297 .12 8.54 12.43 • 0.3 . . 

TI 1985-86 3.16 5.78 5.78 0.15 0. 15 4.6 

1986-87 33 .16 35.47 35.47 0.67 0.67 2 

uu 1986-87 304 .23 305 .47 305.38 1.24 2 .10· 7 

VY 1985-86 1627 .41 1626.80 1626.80 0.61 0.61 0.04 

Madhya Pradesh WW 1984-85 14.65 14.46 14.46 0.24 0.24 1.6 
1985-86 14.91 14.81 14.81 0.18 0.18 1.2 

1986-87 16 .36 16.01 16.01 0 .28 0 .28 1. 7 
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2 . 02 SOURCE DEDUCTION 2. 02 

2 . 02 Deduction of tax at source 

Introductory 

2 .02 . 1 The Income-tax Act, 1961, and l ncom1:-tax 
Rules, 1962, prescribe the broad provi~ions for the deduc
tion of tax at source. These provisions are supplemented 
by executive instructions issued from ti~~ to . time, 
detail ing the procedure fo1 the proper admnustrat1on of 
these provisions. The provisons for source-ded uction of 
tax ensure that annual tax revenue is collected d uring a 
year side by side wi th the ea rn ing of the income by the 
tax p ayer, wi thout waiting fo r the completion of formal 
assessments. For the system to function effect ively, it 
is essential that the persons responsible _f? r deducti~g 
tax at source and the income-tax authorities, both dis
charge t heir complementary functions properly and 
efficiently. 

The importance of the system of tax deduction at 
source, in the scheme of direct taxes administration, is 
largely indent fro m the following figures : 

Sr. Year Total Tax deduc- Percentage of 
N o. collection ted at source T .D.S. to 

to tal Collec-
In crores of rupees ti on 

(i) (ii) (iii) (iv) (v) 

1982-83 4138.23 970.60 23.45 

2 !983-84 4498.38 1053.70 23.42 

3 1984-85 4797.33 1100. 26 22.93 

4 1985-86 5621.83 898 .30 15.98 
5 1986-87 6236.46 1496. 10 23.99 
6 1987-88 6757 . 18 2276.93 33.69 
7 1988-89* 8,828.68 1862 .79 2 1. JO 

*Figures furnished by the Ministry of Finance. are provisional 

Objectives of the system 

2 . 02 . 2 The objectives of deduction of tax at source 
are two fold i 

(i) Collection of tax revenue while the income is 
being earned ; and 

(ii) Safeguard against possible escapement/con
cealment of taxable income by tax payers by 
not returning/disclosing their true income. 

The Scheme 

2.02.3 The Income-tax Act lays down the Jaw relat
ing to the deduction of tax at source, which covers 
sources of income including salaries, interest on securi
ties, dividends, interest other than interest on securities, 
winnings from lotteries, cross-word puzzles, horse races, 
contract amounts payable to contractors and sub-con
tractors, insurance commission and other sums. Persons 
responsible for making such payments are required under 
the Act, to deduct tax at source at the time of payment/ 
credit to the accounts of recipients, at the p rescribed 
rates, and to deposit the" same to Government account 
in the prescribed manner and within prescribed time. 
They are also required-to maintain and furnish periodical 

returns of such deductions to the income-tax authorities 
and issue certificates of deduction of tax to the persons 
fr om whom tax is deducted . The inco me-tax authorities 
on their part are required to ensure that the statutory 
responsibili ty of the persons making ded uction of tax 
at source are properly d i:.charged and credit is given in 
as£cssmeJLts for the couect amounts. For this purpose, 
they are required to maintain prescribed registers and 
records, check the vario us returns received. for any 
shortfall /lapse in deductions, initiate penal actions 
against defa ~1 l te~s , wherever necessary, and to 
ensure co-ordmat10n between the a11J1ual returns and 
the tax deduction certificates. 

Public Accounts Committee Recommendations 

2. 02 . 4 The Public Accounts Committee in their 781 h 
Report (Sixth Lok Sabha) ( 1977-78) had noted with 
grave concern certain lapses and shortcomi ngs reported 
by audit in the working of t he Salary circles. The Com
mittee observed that the proper maintenance of emplo
yers ' register , tax deduction certi ficates, the annual/ 
monthly returns furnished by t he employers etc. which 
can serve as important tools in the hands of the i~come
tax aut horities were not receiving adequate attention. 
The employers' 1egisters were generally incomplete and 
the ti~ely receipt of the returns from t~e employers was 
not being closely watched. The Committee were d istres
sed that there were cases where either tax was not deduc
ted at source at a ll or the tax deducted was not cred ited 
to Government account in time and cases of iacoirect 
computation/assessment of t he perquisi1es and other 
amenities provided by the employers. The Committee 
had recommended effective steps to guard against the 
recurrence of such lapses. 

Scope of Audit/Review 

2. 02. 5 The efficiency and effectiveness of the scheme 
of tax deduction at source was reviewed in audit d uring 
January- May 1989, by a selective test-check of 736 
wards spread out in 73 circles, a ll over India. The study 
covered approximately 19 per cent of the total numbef of 
wa1 ds (3,831) opet ating the scheme. The objective of the 
review was to evaluate the working of the scheme vis-a-vis 
the legislation encompassing the scheme, the mode of 
implementation, efficiency of the system of monitoring 
and control, as also to verify whether there was any 
escapement of tax due to the Government at any of the 
stages of implementation of the scheme. 

2. 02 . 6 Particulars of t ax deducted at source : 

{In crores of rupees) 

Year To tal 
Collection 

Total T.D.S. Percentage 

1984-85 2,799.35 428 .41 15.30 

1985-86 3,128.23 703.49 22.49 

1986-87 3,966. 12 792 .26 19 .97 
1987-88 3,820.86 880. 37 23.04 

1988-89 Complete infonnat ion 
department. 

not available with the 
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2.02 

S. No. Sta te 

West Benga l 

2 Tamil Nadu 
3 Delbi 
4 Uttar Pradesh 
5 Madhya Pradesh 
6 Gujarat 

7 Karnataka 
8 Rajastha n 
9 Bihar 

10 Andhra Pradesh 

JI Kcra la 
12 Haryana 

J 3 Punjab 
14 J &K 

15 H.P. 

16 (U.T.) Chandigarh 
17 Orissa 
JS Bombay 
19 Assam 

S. No. State 

West Bengal 

2 Tamil Nadu 
3 Delhi 

4 Uttar Pradesh 
5 Madhya Pradesh 
6 Gujarat 

7 Karnataka 
8 Rajasthan 
9 Bihar 

10 Andhra Pradesh 

J J Kerala 
12 Haryana 
13 Punjab 
14 J & K 

15 H . P. 

16 (U.T.) Chandigarh 

17 Ori ssa 
18 Bombay 

19 Assam 

Total 

Total 

SotrRCE onouCnoN 

COLLBCTlON OF TAX (Rs. in crores) 

1984-85 1985-86 Total 
No.of 
Cs.I.T's 
(for 
which de
tails are 
included) 

~----~---A.---~---~ ,-- - --------"-- -
Advance Tota l Advance At 

Tax Source Collection tax Source 

13 

10 

6 
6 
2 
7 

4 
2 

2 
4 

2 
J 

4 

3 13.79 
165 .07 

30.43 
937. 19 

30 .25 
l30 . l 6 
J34 .06 

18 .84 
15.06 
48 .30 

40.10 

l4.21 
58.89 

30.48 
68 .07 

1. 69 
49 . 44 
16.47 

56.20 
J 5 . 32 
20 . 61 

2 1.26 
35. 16 

22.37 
10.78 

22.42 

439. 80 
331. 64 
42.54 

101 2.46 
63.53 

197 .1 4 

149 .38 
4 1 . 67 

57.42 
114.90 

5.24 

72.16 
28 . 39 

138 .83 

324 .63 
174.74 
43.85 

672 .38 
36 . 31 

188.14 
131 .OJ 
22. 34 

13 .46 
54.40 

40.60 
17. 76 

83.00 
4 . 32 

52.89 
89.04 

2.75 
J88 .30 

36 . 68 
59.09 
50.59 

26. 56 
30.62 

41. 66 

23. 40 
14. 07 

38.87 
l. 87 

Included against Punjab by A. G. Punjab. 

l 
6 
J 

J ,978 .09 

6 .98 

12 . 56 
24.20 

428 .41 

14.75 
3.87 

19.32 

1986-87 

,-- -.... 
Advance At Total 
Tax Source Collection 

274. 83 
186.52 

200.54 
752 .45 

33 .34 
216 .22 

163. 92 
25.49 
14.50 

64.36 

44.51 
20.56 
91 .00 

3.32 

80.70 493.74 
102.12 

9.73 
11 4 .20 

41.48 
80 .59 
51.07 

29.59 
36.91 

54.44 

26 .54 

419 .26 
263.75 

953. 89 
97 .57 

335 .84 
214.99 

65.36 
90.07 

170.57 
12.77 

95 .83 
14.92 40.97 
40.97 180 .06 

2.27 7 . JO 

23 .67 
29.76 

50. 82 

2,799 .35 

,-
Advance 

tax 

278.42 

235.38 
256.25 

626.93 
37.39 

202. 35 
167. 00 

31. 24 
19.99 
66.75 

52.18 

23.60 
112 . 74 

2.98 

9. 77 
16.72 

29.85 

22.05 
4.63 

20 .44 

1,843. JS 703.49 

1987-88 

At 
Source 

53 .42 
126.82 

0 . 67 
142.95 

49.01 
101.22 
46.43 

34.75 
41.43 

63. 21 

27.33 
15 .06 
50.15 

2.22 

Total 
Collection 

493 .85 

472. 74 
332 . 13 

845.49 
109.79 

31 7 . 13 
21 3 .43 

64.68 
81. 97 

177 . 39 
13.52 

92.90 
48. 07 

213. 17 
6.40 

Included against Punjab by A.G. Punjab. 

4 .56 

112.96 
20.83 

21.43 

66.75 
18.55 

36.26 
213.79 

74. 30 

8.09 27.69 45.19 

133.78 64. 65 227.47 
23 .92 33.36 65 . 54 

2.02 

- - ----. 
Tota.I 
Col lection 

474.37 

375. 53 

63.65 
945. 55 

89 .97 
286 .70 

181 .60 
53.14 
61 .49 

J 74 . 74 
15.09 

83.82 
34.56 

149 .12 
8 .28 

33 .43 

26.92 
70.27 

3,128 .23 

1988-89 

Cvm }Jlete 
inform:>.tion 
not 

ava ilable 

-"--~--~~~--~~--~~~-~~-
2,278.99 880.37 3,820.86 2 ,229.91 792.26 3,966. 12 
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2.02 S OURCE DEDUCTION 2.02 

HIGHLIGHTS 

2 . 02 . 7 The tes t-check revealed the followin g defi
c iencies : 

(1) Several instances of non-deduction of tax at source 
and incorrect deduction of tax at source as also delays/ 
omissions in remittance of the tax deducted at source to 
the Gm•ernment, and in their accounting. The total amou
nt of tax deducted short aggregated to Rs. 1,701 . IO lakhs 
while interest/penalty leviablc for all the defaults noticed 
in audit worked out to Rs. 748 . 85 lakhs approximately. 

(2) Large-scale failures by employers, etc., to furnish 
the periodical returns prescribed for regulating the deduc
tion of tax at source and their prompt credit to the Central 
GoYernment and omission on the part of the Administra
tion to monitor the requirement. The penalty leYiable on 
the omissions pointed out by audit was of the order of 
Rs. 389 . 68 lakhs. 

(3) General non-compliance by field offices with the 
instructions of the Board regarding maintenance of control 
registers to watch the receipt of the periodical returns of 
tax deductions at source as also of the non-reconciliation 
of the deductioas at source annualy, as required. 

(4) Non-reconciliation of the t <J x di:duction at source 
with the challans receiYed from the banks, on regular basis, 
as directed by the Board. 

(5) fn their report submitted in May 1975, the Commit
tee of Experts on Accounting and Collection Prnccdurc, 
had recommended the appointment of seperate J.ncome-tax 
Officer (Tax Deduction Section) with exclusive jurisdic
tion on the work relating to deduclion of tax at source for 
effectiYe co-ordination, control and prompt action. Despite 
the creation of separate wards in important places. there 
was no Yisible improYement in the administration of tax 
deduction at source. 

(6) There is no machinery to satisfy about the genuine
ness of tax deduction certificates or for cross verification 
of outstation tax deduction certificates in general or other
wise. Co-ordination between the department and other 
Government agencies regarding deduction at source is 
generally absent. 

(7) The progress in allotment of tax deduction account 
number has been slow due to the non-availability of a 
ready reckoner of persons to whom such number is to be 
allotted. 

(8) The internal audit and the inspection by the Inspect
ing Assistant Commissioner (now Deputy Commissioner) 
in charge of tax deduction sections were not carried out 
in any of the wards test-checked. 

Incorrect deduction of tax at source from salaries 

2. 02. 8 According to the instructions issued by the 
Central Board of Direct Taxes regarding deduction of 
tax at source frum income chargeable under the head 
'salaries', the employers are required to compute the 
correct taxable income of assi:ssees by applying the pr0vi
sions of the lncome-tax Act and Rules, including valua
tion of perquisites, etc. Omission to do so were, how
ever, common. 
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As a result of non-inclusion of taxable perquisites artd 
alluwances or grant of excess allowances/deductions in 
the computation of income from sala ries (as evidenced 
from the annual return of salaries filed by the employ~rs), 
there was short deduction of tax aggregating to Rs. 
318 .10 lakhs. The omission also attracted levy of interest 
and penalty of Rs. 89. 05 lakhs, which was not imposed . 
Commissioners-wise details are given below : 

Andhra Pradesh 

Out: to incorrect computation of income in the annual 
returns filed by employers, there was shortfall of Rs. 1 . 98 
lakhs in tax deducted at source. The omissions related 
to allowing incorrect standard deduction, incorrect 
exemption of housing loans, excess relief in house rent 
allowance, etc. No action was taken by the department 
to levy any interest/penalty in such cases. 

Tamil Nadu 

The following omissions were noticed 

Excess allowance of standard deduction 

(i) According to the Income-tax Act, 1961, read with 
tbe Income-tax Rules 1962, where one or more motor 
cars are owned or hired by the employer for the assessee 
and the assessee is allowed the use of such motor car, 
otherwise than wholly and exclusively in the performance 
of his duties, the standard deduction shall not exceed 
Rs. 1,000. On a test-check of the annual returns, it wa~ 
seen that 3 employus in 2 wards did not restrict the star1-
dard deduction to Rs. 1,000 in such cases, in respect of 
13 employees, during the financial year 1986-87. This 
resulted in a short deduction of tax of Rs. 39,622 involv
ing interest liability of Rs. 7,545. 

Inadmissible allowance of expenses from commission 

(ii) One assessee, engaged in the business of running 
chit funds, paid to 8 out of 11 of his employees (in addi
tion to salary and house rent allowance) commission for 
canvassing chits (salamy). But while ccmputing the 
salary income fo r purpose of deduction of tax at source, 
the assessee a llowed a deduction of 50 per cent of the 
commission paid to them towards estimated expenses for 
earning the commission. As salamy includes commission 
in lieu of 0 r in addition to any salary o r wages, and a s 
expenses incurred for earning salary are not deductible, 
this resulted in a short deduction of tax of Rs. 31 , 183 for 
the financial year 1986-87 attracting levy of interest 
~mounting to Rs. 9,330. 

Inadmissible exemption of compensation paid on volun
tary retirement 

(i ii) U nder the Income-tax Act, 1961, any compensa
tion received by a workman under the Industrial Dispute 
Act or under any other Act or rules, order or notificat ion 
issued thereunder or under any standing order, under 
any" award, contract of service or otherwise at the time 
of the retrenchment, will not be included in the tota l 
income of the employee, subject to a ceiling provided 
therein. This does not, however, cover compensation 
paid on voluntary retirement. 

In one ward , 2 employer companies allowed the 
amount paid to 5 employees as compensatio n on their 
voluntary retirement as exempt under this section. Tht 
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inadmissible exemption during the financial year 1986:87 
resulted in a short deduction of tax at source amottn.t111g 
to Rs. 35,816. 

Mistake in calculation 

(iv) A test-check of the annual returns in 2 wards 
revealed short deduction of tax amounting to Rs. 92,309 
in the case c.f 5 employers due to mistakes in calculation. 
No action was taken by the department to demand these 
short deductions. The interest leviable in these cast s 
amounting to Rs. 24,254 (upto March 1988) was not also 
levied. 

Non inclusion of the value of perquisite in comimting 
salary 

(v) In one case, the value of perquisites provided to 
the employees as per the an.nexure to the annual return 
was omitted to be carried over to the relevant column of 
the pre~cribed form, resulting in short computation of 
salaries paid to the t.mployees and consequen.t short 
deduction c;f tax amounting to Rs. 24,160. The mtercst 
leviable on this upto March 1989 worked out to R s. 
7,230. 

Punjab 

ln 123 rnses subjected to audit, tax was found to have 
been deducted short at source <luring the period 1986-87 / 
1987-88 to the extent of Rs. 1 . 86 lakhs. The interest 
and penalty Ieviable for the omission were also not levied. 

Gujarat 

A test-check of returns revealed that generaliy, 
in respect of bank employees, the city compensa
tory a1lowanc..e paid during the financial year 1987-88 
was not included as income from salary, for the purpose 
of deduction of tax at sour~e. relying upon a judgment 
uf the Calcutta High Court, which had no jurisdictio n 
over Gujarat. For exclusion of the compe11sat<?rY 
allowaP.ce frvn; taxable income of these employees, wh1c..h 
t"esulted in non-deduction of tax at source, the employers 
were liable to pay intere~t and face penal consequences. 
It would be relevant to state here that the Calcutta High 
Court judgment was stayed by the Supreme. ~ourt on 
6 May 1988 while admitting a special leave pet1t1on of the 
department, but so far no action has been taken by the 
empkyer~ to pay the difference of tax due to wrong 
allowances and nt.r has any action be"n initiated against 
the employers for the short decl.u~tion. of Rs. 11 ,88, 181 
in respect of 7,747 employees stationed at Ahmedabad, 
Baroda and Surat, apart from levy of iP.tcrest of Rs. 
1,72,514 and penalty of Rs. 11,88,181. 

Uttar Pradesh 

(i) ln 2 Cc,mmissioners' charges, . i~1 3,344 cases of 
employees under 50 employers add1t1t..nal demand of 
Rs. 41 . 26 lakhs and penalty of Rs. 7 . 24 lakhs were 
demanded for ass~ssment year 1988-89 for short assess
ment of income detected by the department which indi
cated large-scale omissions to deduct ta,-x at su-urce. Yet 
in two other charges, no such checking was made. Audit 
scrutiny brn1ght to notice non-inclusion of perquisites 
relating to reimbursement of medical expenses, in exces~ 
of the permissible limits in one Commissioners' charge 

by 18 employers involving 2,872 assessees. The detec
tion of this case resulted in raising of demand of Rs. 
35,14,765 on which penal interest of Rs. 7,23;303 was 
also imposed. The additional demancl. raised was 
partly recovered alongwith penal interest. 

(ii) In another Commissioners' charge wrong working 
of tax deduction <J.t source was detected against 32 
employers involving 472 tax payers owing to wrong 
allowances made by them, on which aggregate additional 
demand of tax of R~ . 6,12,2 19 was raised which was 
also recovered partially. 

(iii) A company had paid fixed conveyance allowance 
to its officers at stipulated rate without imposing an.y 
condition regarding actual maintenance of any conve
yance or effective use of the amo unt for any other mode 
of transportation . The allowance was not also in the 
nature of reimbursemef'.t of actual expel\ses in.curred in 
the performance of duties, but was 1,ssential!y in the 
nature of addition to salary and was chargeable to tax. 
The aggregate of such allowances amounting to Rs. 
1,81 ,129 paid to 61 officers during financial year 1987-88 
was not, however, included in the taxable income of tbc 
concerned officers. Similarly, reimbursement of expenses 
incurred on chowkidars' anct ga rdners' pay amounting 
to Rs. 88,300 was nvt included in taxable income of the 
officers for whom the former rendered service, although 
part of it was to be included in this income being taxable 
perquisites, according to orders of the Board. Wrong 
working of tax deducted at source amounted to roughly 
Rs. 80,830 (at the average rate of tax of 30 per cent). 

(iv) In another Commissioner's charge, short wvrkir.g 
of tax decl.ucted at suurce owing to excess deductions 
(not admissible under law) was detected against 5 em
ployers during the year 1987-88 to the tune uf Rs. 91 ,641 , 
in respect of their 27 employees, in which Rs 51 ,376 
was against a single employer involving 13 employees. 
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(v) An employer of another Commissioner's charge 
had excluded me<licai allowance paict at fixed rates to its 
officers from computa.tion of taxable income, treating it 
as compensation for medical treatment although the 
amount was n<?t eligible for exclusion. ,This resulted in 
the short work mg of tax deducted at source by Rs. 9,000 
or total medical allowance of Rs. 30,000 not being in
cluded in individual's taxable income. 

(vi) Under the charge of another Commissioner, au 
employer had granted maximum deduction in respect of 
interest on bank depo~it/certain securities/dividends, 
etc., out of the salary mcome of 39 persons without 
inclusion of any receipts in this behalf. This resulted 
in short deduction of tax at source by Rs. 45,047 in 
financial year 1987-88. 

(vii) In one Commissioner's charge the tax deductible 
by 4 employers (57 employees) during financial year 
1987-88 worked out to Rs. 2,41,782 but the disbursing 
officers had deducted only Rs. 1,26,077 resulting in total 
short deduction of Rs. 1,15,705 of which, short deduc
tion of Rs.. 73,329 pertained to one empfoyer with 49 
employees. The mistake wa~ ~ot detected by the depart
ment nor. was any penal act10n taken against defaulters 
even after the omission was brought to notice. 
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Madhya Pradesh 

(i) A company, in addition to :<.alary, had paid tctal 
commission of Rs. 1 ,45,835 to .its two directors for ~ale 
of newspapers and for advertisement work. lnwme-tax 
was not deducted at source out of such commission 
amounts, and for the defaults interest of R~. 98,415 
(upto 30 June 1989) and a maximum penalty of Rs. 
1,45,835 were leviable, but neither any interest was levied 
nor any ponalty proceedings initiated. 

(ii) In fourteen cases the income-tax at source was 
short deducted due to wrong application of the provisions 
of t.li.e Income-tax Act. The total amount of short reco
very was Rs. 8,33,641 and in 8 cases total amount of 
ir.come-tax of Rs. 27,408 was short deducted at source 
due to calculation mistake. 

Raj~sthan 

(i) ln case of an empleiyer, interim r.elief and dearness 
allowance~ allowed to 469 employees \Vere deducted from 
the total income of the employees for deduction of tax 
at source resulting in short dcduc,tion of tax amounting to 
Rs. 6,34,197. 

(ii) In another charge a test check revealed that 18 
employers in 50 cases did not deduct the amount of tax 
deductible at source resulting in undercharge of tax 
(l. 66 lakhs), interest (3. 14 lakhs) and penalty (0. 90 lakh) 
aggregating to Rs. 5. 70 lakhs. 

Some of the cases arc detailed below 

(A) The assessment of income u nder the head 'salary' 
for the asses~ment year J 987-88 in respect of three 
German nationals employed with a public sector com
pany were completed on 31 January J 985, but the em
p!vyer <lid not deduct tax at source as required under the 
Act and the assessing officer also failed to initiate any 
action to levy interest and penalty. On the omission 
being pointed out by audit, the department while accept
ing the mistake, raised a dema1!d of Rs. 4,14,899 
(Rs. 3,24,519 interest and Rs. 90,380 penalty) and realised 
the entire amount in February 1989. 

(B) Another employer did not deduct tax at source, 
in respect of salary paid to four of its employees. On the 
omission being pointed out (September 1987), the depart
ment raised an additional demand of Rs. 23,970 (March 
1989). 

(C) An employee retired from service on 29 September 
1987, and a salary of Rs. 51,184 was paid to him without 
deducting tax at source. The tax not deducted amoun
ted to Rs. 10,217. 

(D) ln the case of 3 employees of a Government 
corporation tax was deducted at source less by Rs. 41, 157. 

Kerala 

In six income-tax wards, ~hort deduction, of tax was 
noticed in 21 returns involving 57 employees, shortage 
beina to the tune of Rs. 56,668, for assessment years 
198.6-87 and 1987-88. Four cases of non-inclusion of 
perquisites, value of amenities or benefits provided by 
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employers in the total income, were also noticed, involv
ing short deduction of tax of Rs. 11 ,232 for asse!lsmcnt 
years 1986-87 and 1987-88. 

Karnata'ka 

(i) Omission to include uncxempted portion of house 
rent allowance in the taxable sala.ry of 24 employees, by 
2 persons responsible for deduction of tax at source led 
to non-dccluction of tax of Rf. 12, 169 in assessment year 
1985-86 and Rs. 16,005 in assessment year 1987-88. ln 
both the cases no action was taken tc, levy interest and 
penalty due. 

(ii) One employer in the same charge d id not deduct 
tax from IQ of his employees for the financial ¢'ear 1986-
87 a nd particular~ of salary were aiso not given in annual 
return filed , on the ground that the employees were filino 
their returns of income. Annual returns for financi;! 
years 1984-85 a:id 19.85-~6 we1:e also not furnished by the 
employer. Yerificat10n m audit, from the annual return 
for the financial year 1987-88, revealed that all these em
ployees had taxable income for that year, nine of them 
had gross salary income exceeding Rs. 50,000 and two 
of them gross salary income between Rs. 30,000 and 
Rs. 50,000 and that an amount of Rs. 43,965 was deduc
ted towards income-tax from the salaries of these em
ployees during that financial year. Prima facie, these 
emp'.oyees held taxable income during the financial year 
1986-87 also, but the employer failed to deduct tax from 
their sala ries. Ne penal action was initiated against the 
employer for failure to deduct tax. ~ 

(iii) Jn another case an employer dcd ucted Rs. 12,600 
from the salary of his employee during the financial year 
1986-87 and furnished a certificate of tax deduction at 
source and enclosed a salary statement to the certificate. 
As per the salary statement, the gross salary of Rs. 
1,43,760 included additional conveyance of Rs. 25,907 
The employer deducted from the gross salary income a 
sum of Rs. 90,133 comprising standard deduction 
(Rs. I 0,000), conveyance allowance (Rs. 30,000), addi
tional conveyance allowance (Rs. 23,316), recovery of 
adct itional conveyance allowance (Rs. 17,910) and deduc
tivn under Section 80C (Rs. 8,907). The assessee 
(employee) filed his return of income for assessment year 
1987-88 on this basis and claimed a refund of Rs. 1,898. 
On being questioned as to wby standard deduction of 
Rs. J0,000 and deduction towards conveyance allow
ance of Rs. 71 ,226 were not shown in Tax Deduction at 
Source Certificate tForm No. 16) the employer merely 
affirmed that the salary certificate issued was correct. 
Thereupon, the Income-tax Officer asked the assessee to 
file a revised return, pointed out that the claim for dedm.:
tion of conveyance allowance to the extent of Rs. 71,226 
was not in order, as the actual conveyance allowance 
r<'.ceived was only Rs. 25,907. The assessee repliec that 
his return was based on the salary statement furnished 
by his employer and the Income-tax Officer then con
clud~d the assessment under Section 143(1), accepting 
the mcome returned. Apparently, the employer had 
wrongly deducted Rs. 71 ,226 from the gross salary of the 
employee against Rs. 25,907 actually paid to the emplo
yee as conveyance allowance and this had resulted in 
short deduction of tax at source by Rs. 16,230. Penalty 
and int.erest leviable f1.,r the default would be Rs. 3,449 
and Rs. 16,230 respectively. No action was initiated to 
recover the amount of tax short deducted. and to levy 
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interest and penalty, either on scrutiny of annual return 
furnished by the employer 01; even after short deduction 
came to notice through the assessce's return of income. 

Delhi 

In 2 cases short deduction of tax at source to the 
extent of Rs. 21,01 8 was noticed in audit. No action 
was taken by the department to levy penal interest and 
penalty for the default . 

Bombay 

(i) In two Commissioners' charges, inadmissible de
duction of various allowances while arriving at taxable 
income resulted in wrong working of the tax deduction 
at source by Rs. 1090 . 79 lakhs in respect of 2156 cases. 

(ii) In the same charges, an assessee had not included 
the amount of city compensatory allowance in the taxa
ble salary income of their employees for calculation 
of tax deductible at source, in the assessment years 
1987-88 and 1988-89 and the department stated that 
the tax was not deducted in view of a stay order given 
by the Calcutta High Court. The amount of tax de
ductible involved was approximately rupees 14 
lakhs. As mentioned in Para 6(d) supra, the Calcutta 
High Court decision was not binding on the authorities 
at .Bombay and besides, Supreme Court had stayed 
the Calcutta High Court judgement in May 1988. In 
another similar case, the employer did not include 
the amount of city compensatory allowance paid to 
their employees in the taxable salary income during 
the year 1988-89. The amount of tax deductible in
volved is approximately Rs. 6.21 lakhs. 

Deduction of tax on average rate basis 

2. 02. 9. As per provisions of the Act, any person res
ponsible for paying any income chargeable under the 
head 'Salaries' shall, at the time of payment, deduct 
income-tax on the amount payable, at the average 
rate of income-tax computed on the basis of the rates 
in force for the financial year in which the payment 
is made, on the estimated income of the assessee for 
that year, subject to adjustment. Failure to deduct 
tax attracts interest provisions of the Act. 

Omission noticed to follow the above rule are enu
merated below, charge-wise 

Punjab 

Test-check of the records of units disclosed that 
tax was not being regularly deducted at source by em
ployers, at the average rate. Generally the tendency 
was to deduct most of the tax due during the last two 
months of the financial year. Interest foregone in 47 
such cases pointed out by audit, amounted to Rs. 1.48 
lakhs. 

Delhi 

In one Government salary circle in 15 cases, tax 
was not deducted at source, on monthly average rate 
basis, during the previous years relevant to the asses
sment years 1987-88 and 1988-89. The interest leviable 

.,, in these cases on the shortfall of tax deducted, amount
ing to Rs. 2. 62 lakhs was not levied. 
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Delay /omission in crediting tax deducted at source 

2.02.10 Under the Income-tax Rules, 1962, all sums 
deducted at source in accordance with the various 
provisions of the Income-tax Act shall be paid to the 
credit of the Central Government (a) in the case of 
deduction by or on behalf of the Government on the 
sanrn day, (b) in all other cases within one week from 
the last day of the month in which the deduction is 
made. Delay in depositing or failure to deposit the same 
attracts interest, penalty and prosecution. Large-scale 
omissions were noticed in many circles to comply with 
the rule, instances of which, representative in nature, 
are given below : 

Andina Pradesh 

(i) In respect of two employers under one Commis
sioner for assessment year 1988-89 for delays in remit
tances of tax deducted from salaries, ranging from 
one month to 3 months, interest amounting to Rs. 
2. 25 Iakhs was leviable, but not levied. 

(ii) In a salary ward in another charge, the annual 
returns indicated that there were d~lays amounting 
to three months in the remittance of tax deduction at 
source (Rs. 2 .22 lakhs) by a private limited company 
into Government account. The interest leviable 
worked out to Rs. 8,322. 

(iii) In respect of a ward in another Commissioner's 
charge, in 24 out of 32 cases where the tax dedu~fed 
of Rs. 2. 57 lakhs was not paid in time, the department 
had not initiated any action to levy interest. 

Tamil Nadu I 
A test-check of 18 disbursing officers under 3 State 

Government undertakings, over a period of 3 years, 
revealed that out of Rs. 64 .44 Iakhs tax deducted at 
source from payments made to contractors under the 
Act, only 10 per cent (Rs. 6.45 lakhs) was remitted 
within the stipulated time (i.e., before the 7th of the 
succeeding month), 13 .45 per cent (Rs. 8. 67 lakhs) with 
a delay of l to 7 days, 20 . 11 per cent (Rs. 12. 96 lakhs) 
with a delay of 8 to 15 days, 28 per cent (Rs. 18.05 
lakhs) towards the end of the succeeding month (i.e., 
with a delay of 16 to 23 days) and 28 .40 per cent (Rs. 
18. 31 lakhs) with a delay extending ove1 1 to 5 months: 
No action was taken in the cases of delay exceeding one 
month to levy interest which amounted to Rs. 61,000 
and to levy penalty. 

In respect of other belated remittances not exceeding 
one month, though interest could not be charged thereon 
under the rules, it could be seen that considerable amount 
of tax deducted (61. 60 per cent) was kept outside the 
Central Government accounts. 

It was also seen that only 3 out of these 18 disbursing 
officers filed quarterly returns of tax deducted (in Form 
26 C). Under the Act failure-·to file the returns would 
attract levy of penalty which- may extend to Rs. 10 
for every day during which the fai lure countinues. But 
no penal action was initiated against the defaulters. 
Besides, failure to watch the receipt of the returns re
sulted in the department not being aware of the conti
nued delayed remittance by these undertakings. 
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Bombay 

D u1 ing th •' ll1<.l it or :l'\CSSl11ClltS completed by the 
department· in the year 1987-88,, 29 cases where taxe 
ded ucted at sorn cc for assessment years l 984-85 to J 987-
88 aggregating to R-;. 9 . 13 la khc; but not remitted lo 
G overn mcnt, were poi ntcd o ut. 

A Dock Labour Board deducted income-tax at so
urce to the extent of Rs. 23 la khs approximately from 
the monthly pay bills of the employees of their stevedore 
scheme during Lhc year l 986-87. The amounts were 
paid to Government in instalments, on 24 March 1987 
(Rs. 18,00,000) on 8 April 1987 (Rs. 2,03,972) and on 8 
Ap ril 1987 ( R-:. 2,78,234). Under the Income-tax Act, 
1961, the Board had lo be deemed to be a defaulter and 
was liable for intcrc')t for the period of default and 
p enalty. 

Further verification of the case in the concerned 
income-tax ward revealed that the Board had nol 
filed annua l return for assessment yea r 1987-88 for 3 
sections o f their workers/staff which included s teve
dore section for which tax deduction at source a mount 
of Rs. 22,82,246 was paid late as mentioned above. 
On this b eing pointed out, the department issued notice 
on 16 M a rch 1989 for t he filing of returns and the Board 
:filed the return for the year ended 3 l M a rch· 1987 on 
10 Ap ri l 1989. 

Uttar Pradesh 

In two charges in 31 and 8 cases, amount of tax de
d ucted at source from sa laries pertaining to the financial 
years 1986-87 a nd 1987-88 wac; credited to Government 
account late by 15 to 22 d ays but no penal interest as 
stipulated was levied. Jn the remaining two charges, 
no records ab out delays in credit ing the tax to Govern
ment acco unts was available. 

Scrut iny of Form 24 in 3 cases disclosed delay in 
crediting the tax deducted at sou1 cc. However, no ac
tion for levy of interest as prescribed was taken. 

In one case, an employer was found to have kept in
come-tax deducted from salar ies of various employees 
and depo~ i tcd it after a month of its deduction during 
1987-88 , but no interest \\'US levied on him by the 
dept rtment. 

In yet another case, i11 a difTercnt charge tax amounting 
to R -: . 21,770 pertaini ng to the year 1987-88 was paid 
on 30 Apri I J 988 on the date of filing of Fo1 m 24 by 
the employer, although tax was to have been deducted 
from monthly payment.;; . Tt could not be verified whether 
tax was regularly deducted from salary every month 
as no mo nthly return .was P?Sted either in the 1egister 
of t he employers o r 1n register fo r tax deduction at 
source on salaricc;, 

R ajac;than 

Test-check revealed the following irregulari ties : 

(i) Jn one ca~c, the tax deducted at source from sala
ries was deposited quarterly instead of monthly and 
in the case of another, the lax deducted from December 
1987 to March 1988 was deposited only on 26 Apri l 
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1988. Delay in depo~ iting lax attracted interest of 
R:, . 3,410 besides pen alty, which were nol levied. 

(ii) Jn another ca~e, tax deducted at source from 
salarie (1987-88) amounted lo Rs. 17.412 aga inst which 
a sum of Rs. 14,763 was deposilcd (Rs. 2,649 depos ited 
short) and in another case, tax deductio n at source 
a mounting to Rs. 24,825 was deducted in J 987-88, but 
Rs. 19,825 only was credited to Government account 
(Rs. 5,000 d eposited short). 

Madhya Pradesh 

In 22 cases, the income-tax deducted at source out of 
sa la ry payments was either n o t credited to the Central 
Government account o r was short credited. For such 
defaults total amount of interest of Rs. 69,205 a11d maxi
mum penalty of Rs. 2,72,776 were leviablc. Tn none of 
the cases, however, the interest was charged and penalty 
proceedings were initiated. 

Gujarat 

A test-check of t he returns in 84 wards in seven Com
missio ners charges revealed that interest amo unting lo 
R s. 1,86,203 had not been levied for delays in credit ing 
the tax deducted at source in 534 cases. 

A test-check of the returns of tax deducted at source 
in 84 wards in seven Commissioner's cha rges, it was also 
seen that : 

(i) Pena lty aggregating to Rs. 24. 74 lak hs was not 
levied for failure to furnish returns of tax deducted at 
source from sa lary in 678 cases. 

(ii) Interest aggregating to Rs. 51 ,987 was not levied 
in 5 cases for failure to deduct tax at source for payment 
of interest other than interest on securities. 

(iii) Penalty aggregating to Rs. J, 17,800 was not 
levied in respect of 298 returns of tax deduction at source 
from salaries which were submitted after delays ranging 
from 15to515 days. 

(fr) Penalty of Rs. 1 . 89 lakhs was not levied for delay 
in fornishing the prescribed return from a State F inanc ial 
Corporation. 

Delhi 

A company which had deducted tax of Rs. 1 ,69,800 
during the previous year relevant to the assessment year 
1986-87 remitted the amount to Government account 
after delay of 214 days. 

Bihar 

D elays ranging from 37 days to 89 days in crediting 
tax amounting to Rs. 7,94,387 deducted at source to 
Government account were noticed. The interest leviable 
in those cases amounting t o R s. 18,999 was not levied. 
M aximum penalty leviable would be equal to the amount 
of the tax i.e. R s. 7,94,387. 

Calcutta 

An examination of the entries in the Arurnal Return 
with the entries in the Employers Register disclosed 

...., 
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that in many cases tax deducted were not fully deposited 
to the credit of the Government. In the course of test 
audit it was noticed that in 107 cases, the short deposit 
of taxes worked out to Rs . 19,54,936 in the year 1986-
87. 

Interest leviable for these short deposits worked out 
to Rs. 5,83,400 upto 31 Marh 1989. There was nothing on 
record to ind icate whether this short remittances of tax 
deduction at source had actually been deposited t i) the 
Government accotmt along with penal interest even after 
31 March 1989. 

Gujarnt 

A test-check of returns in 84 wards in seven Com
missioner's charges revealed that in two cases the amount 
of tax deducted at source was not paid to Government 
as on 31 March 1989. In addit ion to the tax in arrears 
of Rs. 51,458, the assessee was li able to pay interest of 
Rs. l 0,217 and penalty not exceeding Rs. 51,458. 
Prosecution proceedings for not paying the tax after its 
deductions were also required to be launched. However, 
no action had been initiated in these cases. 

Uttar Pradesh 

(i) 5 employers in one Commissioner's charge and 
l employer in another Commissioner's charge were 
found to have not paid to the Government account the 
entire tax deduction at somce (Rs. 45,819) in financial 
year 1987-88, but no penal action against the defaulter 
was taken. 

(ii) In one of the Commissioner's charge 3 employers 
who had deducted tax of Rs. 2,64,61 ], Rs. 10,245 
and Rs. 8,733 respectively in financial year 1987-88 did 
not furn ish particulars of payments of tax. In the absence 
of any maintenance of prescribed register and complete 
posting of monthly returns therein, it was not verifiable 
whether tax deduction at source was credited to Govern
ment account or not. No action to obtain particulars or 
for initiation of penalty proceedings was taken. 

(iii) An employer of another Commissioner's charge 
had shown deduction of tax at source from employees 
during financial year 1987-88 at Rs. 2,35,946 but he 
claimed a total payment of Rs. 2,53 ,734 in 12 monthly 
instalments. The means/source from which surplus 
payments towards tax became possible was not ex
plained. In the absence of proper maintenance of records 
the variation was also not verifiable. No action was 
taken to reconcilethediscrepancy. 

(iv) An employer had withheld tax deducted at source 
of Rs. 8,591 attributable to city compensatory allow
ance with him after deducting the same from his em
ployees. No action was taken by the department to 
get the s't1m deposited to Government account and 
no penal action was initiated against the employer for 
the irregular withholding' of tax deducted by it. 

Assam 

Interest amounting to Rs. 43, 104 leviable for delay in 
crediting tax deducted at source was not levied in 
respect of :-

(i) 74 cases noticed during test-check of 2 wards 
where an amount of Rs. 13 .99 lakhs was 
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retained in hand beyond the admissible period 
by private/quasi-Government/Government em
ployers. 

(ii) One University deposited the tax amounting 
to Rs. 3.28 lakhs deducted during J 988-89 
after delay of 1 to 6 months. 

(iii) A tea corporation limited retained the amou,1.1t 
of tax deducted at source of Rs.2.52 lakhs 
during 1986-87 and 1987-88 for 1 to 7 months 
before crediting to Government. 

(iv) An autonomous body submitted annual return 
for the financial year 1987-88 on 16 June 1988 
and the tax deducted at source amounting 
to Rs. 1.95 lakhs was deposited to bank by 
~heque on 18 Jync 1988. The delay attracted 
rnterest at 15 per cent per annum from 8 April 
1988 to 17 June 1988. 

Tax deduction at source on accumulated balances of 
recognised provident fund/approved superannuation fund 

2.02.11 Under the provisions of Fourth Schedule 
of Income-tax Act, 1961, the trustees of a recognised 
provident fund are required to deduct tax at source 
at the time of payment of accumulated balances due 
to Rn employee li ke deduction of tax on salaries 
if the employee had not rendered continuous servic~ 
wit~ hi~ employer for a period of n~t less than 5 year5, 
or m circumstances other than specified in other rules 
Similarly where any contribution made by an employe; 
including interest on contribut ion to an approved 
superannuation fund are paid to an employee premat
uraly during his life time i.n circumstances other than 
those specified in .the Act the payer is required to 
deduct tax at specified rates and credit it to Govern
ment Account. 

Under the provisions of Income-tax Rules 1962 
such payers are required to f1;ll"n_ish a return '(Fon~ 
22) to the Income-tax Officer w1th111 whose jurisdiction 
the <?ffice. of. the persons responsible for paying the 
salaries 1s situated . 

(a) The test-check in Uttar Pradesh charges rev
ealed that none of the wards had ever received any 
such return from. any <?f the recognised trusts 
nor any of them irrespective of the Commissioners' 
charges maintai.ned any list of such recognised trusts/ 
funds to .exercise any control over them in calling 
for the stipulated return although all Commissioners 
have been according recognition to a large number 
of trusts/funds each year. While one Commissioner 
had accorded recognition to 7 Superannuation Funds 
and 26 Provident Funds upto March 1989 another 
Commissioner has accorded recognition to 3 such pro
vident funds in his jurisdiction upto March 1989. 

(b) IJ?. Tam.ii N~du circle also no such returns 
were bemg received m Tax Deduction at Source wards 
dealing with salaries. When this was pointed out one 
Income-tax Officer replied that these returns were 
not received and will be insisted in future. 

Trustees of the funds file returns for purpose of 
~etting refu~d of the tax deducted at source from 
income rece1Ved by them as their income is exempt 
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under the Act. Alongwith the return. they fil e only 
copy of income ad expenditure acco1mt and ba lance 
s heet for the respcclivc years. It was suggested that at 
the time of completing t heir assessments they cou ld 
be asked to fil e details of payments made out of these 
funds, to ensure that tax due was deducted in all cases 
without omission. Report o n action taken has not 
been received. 

Non/incomplete maintenance of prescribed register 
and failure to furnish statutory returns 

2.02.12 Every employer is required to fil e with the 
Income-tax Officer on or before Apri l 30 of every 
year in respect of deductions made duri ng the imm
ediately p reced ing fi nancial year, Annual Returns 
of Salaries (in F orm 24) giving details of a ll amounts 
chargeable under the head 'Sala ries ' pa id to the emp
loyees and the amount of tax deducted and credited 
to the Central Government. This statement p rovides 
specific columns not only for various items of income 
assessable under salaries, such as wages, ann uity, pen
sion, gratuity, commossion , bonus, fees o r profit!' 
in lieu Ol in addition to sala Ly, but also perquisites 
such as residential accommodation provided free of 
rent or at concessional rent, household furniture p1 o
vided by the employer, remuneration paid by the 
employer for domostic and personal services provided 
to the employee free or concessional passage o n home 
leave or other travelling faci lities provided by the 
employers, contribution to recognised provident fund 
in excess of 10 per cent of the employees salary or in
terest on the provident fund balances credited at rates 
higher than those fixed by the Government or any 
other amenity provided by the employer free of cost 
or at conces<; iona l rate. 

The non-Government employers in addition to 
the annual return are also required to file with the 
Income-tax O fficer a monthly return giving details 
of the amount o f 'Salaries ' paid to each employee, the 
amount of tax deducted and the date of payment there
of to the credit of Government account. The Co
mmissioners of Income-tax are empowered to waive 
the requirement and allow submission instead of a 
mo nthly certificate of tax deducted from salaries and 
paid to the credit of Government. 

The Income-tax Officer is required to maintain 
a 'Register of t ax on salaries ' giving details of salary 
and the amount of tax deducted at source in respect 
of each employee (in Form Income-tax Non-statutory 
Form Series 22) . In the register each employee is to 
be allotted a page and entries are t o be made on the 
basis of monthly returns. This register helps in che
cking whether adequate deduction is being made 
fro m the salary of the employee, every month. 

In addition , an alphabatical Register of Employers 
(Income-tax Non-statutory Form Series 118) is also 
required to be maintained in each salary Tax Ded
uction at Source ward, in this register, each employer 
should be allotted a page and entries are to be made 
o n the ba<;is of the monthly returns ind icating date 
o f receipt of the monthly ret urns, tax deducted a t so
urce, t ax actually deposited to Government account, 
date of payment and daily co llection register number, 
short payment and action taken in respect of short 
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payment and to be reconciled with reference to annual 
returns. The reconciliation is to be recorded at the 
foot note of lhe a lphabatical Regislor of Empl oyers. 
The annual returns submitted by employer~ in Form 
24 should be scrutinised with a view to see whether 
t he tax ha <> been corrcclly ded ucted and deposited in 
time. 

In the event of fail ure to deduct tax or afl er deducting 
faiiure to deposit it into the Government Trea~ury 
as required by or under t he Act, the employer would 
have to pay simple interes t at the rate of 15 per cent 
per annum on the amount of such tax from the date 
on which such tax was; deductible to the date on which 
such tax is actually pa id. T he employer would a lso be 
trea ted as an assessee in defau It and thereby become 
liable to the penalt ies und er section 221 and prosecu
t ion p roceed ings under section 2768 of the Act. 

Ommiss ion to m:linta in the prescr ibed register and 
to take fo llow up act ion regarding proper deduction/ 
remittance of tax were noticed in the following cases. 

West Bengal 

During 1984-85, 1985-86 and I 986-87, 2,058 employers 
had not furnished annual returns and the amount 
of penalty leviable at the maximu m prescribed rate 
upto 31 March 1989 worked out to R s. 2.31 crores. 
In 848 cases, notices call ing fo r returns were not issued. 
In addit ion fo r delayed submission of these returns 
during the three years as aforesaid penalty leviable 
upto 31 March 1989 worked out to Rs. 12.73 lakhs 
but no steps had been taken to levy and collect 
penalty in any case. 

Kera la 

' In one of the major wards in Kerala circle, tax ded uc-
ted at source collection during 1987-88 and 1 988-8~ 
amounted to Rs. 93 . 12 lakhs and Rs. I 02 . 85 la khs 
respectively but the concerned Income-tax Officer 
neither maintained any records to watch the receip t 
of return nor exercised any control over p ersons res
ponsible for mak ing deductions. Maximum penalty 
leviable in four income-tax wards including two wards 
in a salary circle for non/ late filing of returns for 1987-88 
and 1988-89 amounted to Rs. 55 . 12 lakhs approxi
mately. )3ut no p enalty was levied in any case. 

Andhra Pradesh 

Percentage of non-receipt of return ranged from 
14 per cent to 70 . 58 per cent during 1985-86to 1987-88. 
There was an upward increase from year to year, 
which showed lack of control by the department. 

Punjab / 

Returns in 192 cases were received late, the delay 
ranged from 4 days to 741 d ays, but no pena l pro
ceedings were initiated. There was also omission to 
watch the receipt of the annual returns regularly. 

Tamil Nadu 

In one ward in Tamil Nadu, delay in submission 
of returns ranging from 6 months to 13 months 
were noticed in 55 cases The penalty leviable 
on these cases would amount to Rs. 1 ,30,880 but no 
action was initiated in this regard till it was brought 
to the _notice of the department by Audit. 

t 
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Andhra Pradesh 

Tltc total amount of penalty leviable in 3 wards 
a!oJ1e during 1987-88 came to Rs. 2,26,200. 

Uttar Pradesh 

Two Commissioners charges accounted for 171 
cases of delay d uring the years 1986-87 and 1987-88 
involving a levia ble penalty of Rs. 0. 79 lakh~ . In another 
Commissioner's cha rge, no penalty was imposed in 
11 cases of delayed submission of annua l returns during 
198 7-88 a11d 1988-89. 

Rajasthan 

ln one chat·gc of Commissioner, the amount of 
penalty leviablc in respect of 1987-88 alone for delayed 
::.ubmission worked out to Rs. 1 . 84 lakhs. For 1985-86 
and 1986-87 relevant d<.:tails were not noted in the 
Employers' R egister and returns wen.-: also not made 
available to Audit. Similarly in another Conunissioner 's 
charge, penalty lcviable amounted to Rs. 0. 86 Jakhs 
for the year 1987-88 alone and no act ion was taken 
for the period 1985-86 and 1986-87. 

Madhya Pradesh 

Entries of receipt of annual returns were not made 
in the Employers Register and by actual count Audit 
noticed 806 cases of delayed submission of annual 
rcturus (out of 1506 received in 7 wards test-checked) 
foe which pem.lt)' leviable worked out to Rs. 6. 28 lakhs. 
.But no penalty action was initiated. 

Gujarat 

A review of 8 salary wards in 3 Commissioners' 
charges revealed delayed submissions of 298 salary 
returns amounting to R s. 1.18 lakhs but no action to 
initiate penalty proceedings was initiated. Similarly, 
delayed submission of 678 cases of annual returns 
accounted for. Rs. 24. 74 lakhs without any actio n 
being initiated by department. 

Bihar 

In 123 cases in the charge of one Commissioner 
and in 32 cases m another, the belated receipts of annual 
returns entailed penalty of a total sum not exceeding 
R s. 0. 85 lakh. No penalty proceedings were, however, 
initiated . 

Delhi 

ln Delhi circle, maximum fine imposable in 108 
cases in 3 wards, for non-filing of statutory returns 
(Form 51) by the companies for the years 1985-86 
to 1986-87 amounted to Rs. 7 . 92 lakhs. Maximum 
fine leviable in 30 cases in 4 wards for non-filing of 
statutory returns (Form 52) by the contractors for the 
years 1978-79 and 1981-82 to 1986-87 amounted to 
R s. 25. 45- lakhs. Maximum fine leviable from 34 em
ployers in two wards for late filing of returns reLting 
to the financial years 1985-86 to J 987-88 amounted 
to Rs. 0. 30 lakh. Penal interest leviable in one case 
for delayed remittance of tax of Rs. 1,69,800 by the 
company for the previous year relevant to the assess
ment year 1986-87 worked out to Rs. 12, 735. Penal 
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interest leviable in 83 cases for delayed remittance 
of tax of Rs. 1 . 52 lakhs by the Race Club for the pre
vious years relevant to the assessment years 1985-86 
to 1987-88 wor ked out to Rs. 3,768. 

Assam 

A test-check of 3 Income-tax Officers· charges revealed 
that the prescribed register was either not maintained 
or wherever maintained, it was not in the prescribed 
proforma or was incomplete. 

The register of employees was [ncompletc and no t 
uptodale and hence the number of monthly returns 
due could not be ascertained . The monthly returns 
received were also not processed and noted in the 
p rescribed registei's. Percentage of non-1eceipt of annual 
returns ranged from 30 per cent to 89 pe1 cent in these 
wards test-checked. There was also no reconciliation 
of the monthly returns with the annual returns. 

(i) An assessee company did not furni sh the annual 
i cturns since 1981-82 onwaids. The department in 
thei1 letter dated 19 July 1982 took up the matter with 
lhc_compan y but did not pu1sue the ca~e further. As 
a result t he company was liable to pay penalty ot Rs. 
1,29,320 due to non-submfrsion of i eturns ti ll 30 June 
1989, pertaining to the financial yeaIS 1981-82 to 1988-
89. 

(ii) In 1,108 ca~es of default during the period 1986-87 
to 1988-89, the penalty which worked out to Rs. 37,10,350 
in the aggregate was not imposed. Reasons for non
imposition of penalty was not on record. 

Checking of annual returns 

2 .02. 13 A test-check of the Annual returns received 
revealed the following: posit ions. 
_,.._,~ 

Tamil Nada~ 
- ~ 

The Annual returns rec~i;ed w-e;-; n-ot checked by 
the dealing officer with the challans to ensure correct
ness of the remittances. Out of 161 cases produced 
to audit in 3 wa1ds in Tamil Nadu, challans were not 
available with the returns in 130 cases. ln 2 wards 
in the case of 9_ employe1s, the total deduction as pe1' 
returns was Rs. 13,97,362 but the amount remitted as 
per the remittances particula1s noted therein totalled 
to Rs. 13,46,702 only resulting in short remittance 
of Rs. 50,660. 

Ker ala 

fn many cases, the details of remittances of tax 
deduction at source amounts mentioned in the annual 
returns were not seen verified either with challans 
(if available) or with reference to the entries in the 
D aily Collection Register. In the annual returns of 
one 1;;mployer the amount of tax deduction at source 
of Rs. 3,89,198 shown to have been remitted to Govern
ment account from M ay 1987 to April 1988 could 
not be traced in the Daily Collection Register for tax 
deduction at source produced for audit. In another 
case, there was a discrepancy (deficiency) of Rs. 1,23,926 
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betw~en the amo unt shown to have been remitted to 
Government account and that in the Daily Collection 
R egister. 

Instances of w10ng postings and delay of two to 
seve n months in postings were also noticed in several 
cases. The amount remitted on 23 October 1987 as per 
Ce~tra.l D aily Collection Register of Local Treasury 
U rnts rn one ward was Rs. 15 lakhs, but the amount 
posted in the Collection Register in January 1988 was 
Rs. l . 5 la khs only, thereby exh ibit ing short collection 
from tax ded uction a t source for 1987-88 acco unted 
by lhe ward, by Rs. 13 . 5 lakhs. 

West Bengal 

In the Annual ret urns of 88 employers there was 
short deduction of tax a t source amounting to Rs. 6 . 97 
laklls and inte1est payable t herein was Rs. 2 .29 lakhs. 
No action to 1ecover the amount of tax and interest 
had been taken til l 31 March 1989. 

Uttar Pradesh 

A scrutiny of Register of Form 24 maintained under 
a Commissioner's charge disclosed that out of 425 
employers who had submitted Form 24 during financial 
year 1986-87, check ing was made only in 6 cases. 
Remaining returns were not checked even after two 
years. As a result, no action if any, could be taken 
against defaulters. 

Owing to non-checking of returns, excess allowance 
on ~c~unt of house rent allowance, granted under 
provlSlons of Income-tax Act read with Income-tax 
Rules, 1962, by an employer in 9 cases, which was 
even more than the amount of house rent allowance 
received by the employees, remained undetected . 

Proof of payment of tax ded ucted at source was 
a lso not made available. The paymenls, if any, were 
not suscepti ble of verification owing to non-mainte
nance of records of payment i.e. Register of Tax Deduc
tion at Source in Inco me-tax Non-statutory Form Series 
No. 22. By its non-maintenance/non-posting Gf monthly 
r i::turns, th·.! verific:.tion of accuracy o f total of Annual 
r eturns and also payments of tax shown therein was not 
possible. T he requirement of checking monthly total 
every mont h, from the treasury challans received in 
subsequent months, was not also being attended to and 
consequently, the agreemen t of totals of collection 
accord ing to Income-tax Non-statutory Form Serie~ 
135, with the annual returns could not be verified and 
checked. 

Andhra Pradesh 

(i) In one ward, the figure of tax deduction at source 
noted in the Register (Income-tax Non-sta tutory 
Form Series 11 8) was Rs. 25,850 , whereas in the annual 
returns in Form No. 24; the figure was Rs. 24 668. 
There was d ifference between the amount of tax ddd uc
tion at somce shown as per Annual returns and the 
total as per monthly returns. Evid0ntly no reconciliation 
was being done between monthly and ann ual returns. 

(ii/ In t~o wards, deta ils of tax payments were no t 
furntshed 1Jl the a1umal returns submitted by 20 em
ployers . 

. (iii) 5 emp.loyers in a salary ward at Hyderabad 
dtd not furmsh the arnrnal returns in the prescribed 
proforma. 

. Dur,ing the aud~t of salary .ward under one Commis
s10ner s cha rge, it was noticed from annual returns 
filed t hat seven employers covering 44 employees 
had short ded ucted the tax at source to an exten t of 
Rs. 54, 141. The dep~rtment did not demand the amount 
o f shortfall and also interest due under Section 20 I ( l A). 

Rajasthan 

Treasury cha llans were not received by the Tncome
tax Officers (Tax Ded ucted at Source from Salary) and 
monthly totals were not ch~cked with the treasury 
challans. The totals of collecl tons accord in o to annual 
'.elurns were a lso not tallied with the total o.:.f collection 
Ill 1ncome-tax Non-staturory Form Series J 35. 

Test-check revealed that as per annual returns filed 
by an employer for 1987-88, tax aggregat ing to Rs. 
J0,29,946 was deducted at so urce aoainst which Rs 
9~ 1 9,053 was cred ited to Govcrnmci~t accounts. Th~ 
d 1ff erence of Rs. J, I 0,893 was stated to be on account 
o_f tax deducted at source from employees who had 
either p1:oceeded oi:i transfer or joined on transfer . 
But details o~ the dtfferenc~ and particulars of deposit 
w:ere not available. No action was taken to reconcile 
discrepancy. 

Bihar 

The. Annual re t w·~1s received were not checked 
to verify short ded uctton of tax at source. A review of 
t he statements disclosed short ded uction of tax in 6 
cas~ for which interest/penal ty was chargeable aggre
gating to Rs. 1,08,573 for l 986-87 and 1987-88. 

Haryana 

· In 15 cases for the year 1986-87 and 5 cases for the 
year 1987-88, the total amount of tax paid a5 per chall
ans attached with the annual returns fell short of the 
total amount shown in the said returns by Rs. l 86 775 
and Rs. 44,579 respectively. No action had bee;1 t~ken 
to reconcile the d iscrepancy. 

It was observed from the Annual returns in Form 
24 that the percentage of cases in wh ich returns were 
not so received va ried from 49 for 1986-87, 62 for 
1987-88 and 29 for 1988-89 . In 303 cases for the year 
1986-87, in 401 cases fo r the year 1987-88 and in 334 
cases for the year 1988-89, late receipt worked out to 
15 years 8 months, 19 yea rs 6 months and 8 years 7 
months involving penalty of Rs. 56,970, Rs. 71,520 
and Rs. 31,200 respectively. 

In one of the above cases where the Allllual return in 
Form 24 for the years 1986-87 and 1987-88 d ue on 30 
April 1987 and 30 April 1988 respectively was received 
on 3 March 1989, no penal action for late submission of 
these returns as stipulated in section 272-A of the Income 
Tax Act was initiated (March 1989). 
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Income other than Salaries 

Prescribed procedure 
2. 02. 14 Every person re!> ponsible l'o r p~ying ~tnY 

inco me chargeable un der the follo"'.ing heads, 1s rcqum.:d 
al the time of payment to dedu1.:t income-tax thereon at 
the rate p rescribed by the relevant F 111ance Act. 

(i) Interest on securit ies [Section I 93(ii)]. 
(ii) D ividends (Section 194). 
(ii i) Jnterest other than interest on s~c.urities (other 

than individual or Hind u Und1v1ded Family) 
(Section 194A). 

(i v) Winnings from lo ttery or crossword puzzle 
(Section {94 B). 

(v) Winnings from horse race (Section 194BB). 

(vi) Payments to contractors and sub-contraclors 
(Section J 94C). 

(vii) Insurance commission (Section l 94D); and 
(viii) Other sums (Sect ion 195). 

The a mo unt so deducted should be remitted to Govern
ment account on the same day in respect or deductions 
made by or on behalf or the Governmen~ a!ld in ot.her 
cases, the remittance should be made w1tl11n the time 
limits under the Income-tax R ules. The Income-tax 
Act also req uires every person , deduct~ng .tax at sourc~, 
to file with the Income-tax Officer penod1cal returns 111 

the form prescribed in Income-tax Rules, giving details 
of deduction of tax and remittance. If a person deduct
ing tax at source fails to furnish the returns he shall be 
liable for penalty which may extend to Rs. 10 for every 
day during which the failure continues. 

The Income-tax Officer has to watch the receipt of the 
periodical statements and ensure whether the tax has • 
been deducted as per the rates in force and remitted 
within the time limit. For this purpose, he has to 
maintain a register containing the names of a ll persons 
who deduct tax at source, types of payments, periodicity 
of statements, due date, and date of recei pt, so that action 
could be taken against defaulters. The Manual of 
Office Procedure issued by the Board provides that the 
Income-tax Officer should maintain a register of divi
dends allotting one page to each company for tax deduc
ted at so urce from dividend income, and update the list 
of disbursing officers in the pri vate sector, public sector 
and Government departments in respect of contract 
payments, on the basis of the re~urns re~eived in the 
preceding year and other relevant mformat10n. 

(i) Interest on Securities 
(a) Statutory Returns and Registers 

Uttar Pradesh A test check revealed that the work of 
maintenance and follow up of the registers 
which was to be looked after by different 
wards before centralisation o f the work 
was not attended to by any one in 
all the four charges obtaining at that time. 
Even after centralisation of the entire 
work of tax deduction of source, no 
such return was received nor checked, 
nor ca lled for by any o f the officers 
lo whom such work was assigned. Even 
the Income·tax Officer (T.D.S.) who 
had been exclusively assigned the work 
of receiving/watching of various returns 
o f ta." deducted at source and checking 
did not know the person who deposited 
tax deduction at Source under this head. 
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Gujarat 

West Bengal 

Tamil Nadu 

Test check revealed that a State financia l 
Corporation which was regu.l~rly making 
payment o f interest o n secunt1es a,nd was 
deducting tax therefrom had fa iled to 
furnish returns in Form 25. T he delay 
as o n 31 March 1989 ranged between 
JO clays to 3 yea rs . P..:nalty lcviable for 
failu re to furn ish the return amounted 
to Rs. I . 89 lakhs. 

None of the 29 assessing officers whose 
records were n:vicwcd, maintained a 
contro l register to watch the receipt 
of Form 25. O ther register, viz., Register 
o f D aily collection of penal action was 
a lso not maintained. 

No registers were maintained indicating 
therein the name of all persons from 
whom the periodical statements were 
due periodicity o f the statements, due 
clat~ and elate of receipt and action in 
the Tax Deducted at Source wards was 
confined to the returns received only. 

(b) Nou deduction of income-tax and :surcharge from 
interest ou securities 

Bihar 

The amount of income-tax comput1.:d !'or deduct ion of 
tax at source was required to be increased by a surcharge 
for purposes of the Union calculated at the rate of five 
per cent of the tax in respect of payments made a fter 16 
December 1987. The levy of s urcharge a t the rate of 
five per cent continued i 11 the following year 1988-89 
also. 

An assessee company paid interc:>t on securities to 
banks and other financial ins titutions during 1988-89 
and deducted income tax at source therefrom to the tune 
of Rs. 14,09,28,122 a t the· rate of 21. 5 per cent. Sur~ 
charge leviable thereon at the rate~ of 5 per cent was, 
however, not deducted a t source. The tota l amount of 
surcharge deductible but not dedu1.:tl(d ut source worked 
out to R s. 70,46,406. In addition, intcre~ t anJ maximum 
penalty chargeable for the defa ul t upto J I Ma rch 1989 
alone worked out to Rs. 2,43,383 and Rs. 70,46,406 
respecti vely. No action was, however, tak~n by the 
department for non-levy of sun.:harge and no p enal 
action was taken for the default. 

Latge sums were debi ted to the profi t a nd loss account 
for the year 1985-86, 1986-87 and 1987-88 o f an assessee 
company on account of inter~st on bonds.' ~eposits a~d 
borrowings. The assessee d:d not furmsli returns m 
Form No. 25 or 26(A) showing ded uction of tax a t 
source from interest payments to the assessing officer. 
In the Annual account of the company for 1987-88, it 
was stated that the issue and repay1111::nls of bond and 
interest thereon were managed by State Bank of India, 
Calcutta and as such, details relating to those were not in 
possession of the assessee company. The tax deductible 
at source from interest payments would work out to not 
less than Rs. 6,43,60,374. 

There was no information available from the assesss 
ment records whether tax was deduclcd nt <;o urcc from 
interest payments and deposited to G ove rnment accounts 
as per provisions of the Act and relevant rules. 
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(ii) Dividends 

Statutory returns and Registers 

Uttar Pradesh 

Punjab 

Calcutta 

Delhi 

Assam 

A test check of the wards revealed that 
neither any register was maintained 
nor any statement in Form 26 were 
received nor the return in prescribed 
Income Tax Non-statutory Form 
Series 54 was received or called for by 
officers concerned. A list of companies 
which are required to furnish aforesaid 
returns was a lso not maintained. 

No Register was maintained in any of 
the units test checked. 

None of the 35 assessing officers could 
furnish particulars regarding returns in 
Form 26 or Income Tax Non-Statutory 
Form Series 54. No control Register 
was also maintained by any of them. 

In 3 Range officers under 3 Commis
sioners' charges, statutory returns (Form 
51) were not furnished by the companies 
in 108 cases relating to the years 1985-86 
to 1987-88. 

No register of deduction of tax at 
source from dividends was maintained 
in one office, while a register not in 
prescribed proforma was introduced by 
another from 1987-88. 

(lli) Interest other than interest on securities 

Non deduction of tax at source 

Uttar Pradesh 

Kera la 

Kamataka 

Andhra Pradesh 

Test check of records of Income Tax 
Offices prior to centralisation at 4 
stations revealed that list of persons 
responsible for deduction of tax was 
not available with them nor was any 
control register maintained by them. 
Form 26A/27A was also not received 
nor was separately checked except at 
the t ime of assessment. The dealing 
officer also could not give the number of 
persons responsible for deduction of 
tax, submission of returns, number 
of returns received and number not 
received, and no penalty was levied 
in this regard for default of the assessee. 
Even after centralisation of lax deduction 
at source work, no such information 
was available except in one place where 
the number given was 61 for 1987-88 
and was 65 fo r 1988-89. These figures 
were obviously incomplete since the 
applications for allotment of T .A.N. 
(Tax Account Number) for the respective 
years was 225 and 354. 

Quarterly returns due were not being 
furnished in severa l cases and instances 
of non-deduction of tax at source were 
also found. Jn one of the wards, returns 
were due from 126 persons but were not 
received from any. 

Quarterly returns were not watched 
in eight wards test checked. Pa rticulars 
of total number of returns due, number 
actually received and number received 
late were not available. 

In 7 wards under 3 Commissioners 
charges, no separate records were main
tained to watch the receipt of the returns 
clue from the persons responsible for 
tax deduction at source giving details 
of deduction of tax at source and its 
remittances. 

Rajasthan 

Punjab 

Madhya Pradesh 

Gujarat 

Calcutta 

Delhi 

Assam 
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Eleven persons in the two Commissioner's 
charges responsible to deduct tax fo r the 
years 1!186-87 and 1987-88 did not fi le 
58 quarterly returns. No penal action 
was taken against the defaulters. 

In 3 cases, 5 quarterly returns (Form 
26A) were submitted late (18 to 320 
days) in one charge while iu the o ther 
charge, submission of 4 qua rterly returns 
were delayed by 41 to 315 days. 

No records were kept to watch receipt 
of the prescribed return in all the cases. 
The declarations (Form J SH) were also 
not being cross checked with a view to 
detecting false statements made by the 
declarants, if any. 

(i) Quarterly statements were not filed 
by any persons responsible for deducting 
tax from interest (Other than securities). 

(ii) Annual returns were also not fi led 
in any case. 

A test check of returns received in 6 
wards in three Commissioners charges 
revealed that tax amounting to Rs. 
3. 55 lakhs deductible from payments 
was not deducted in 6 cases. In one case, 
interest of Rs. 0. 79 lakhs was levied. 
Interest amounting to Rs. 0 .52 lakhs 
was not levied in the r.emainiog five 
cases. 

General observation. 

During the test check in 84 wards 
in 7 Commissioners' charges it was 
observed that adequate control was 
lacking to ensure that all persons within 
the respective jurisdiction of the assessing 
officers were regularly filing the statutory 
returns of all income other than salaries. 

None of the 81 assessing officers could 
furnish any evidence to establish that 
adequate control or check was being 
exercised in the matter of remittance of 
taxes deducted at source to the credit 
of G overnment or in initiating any 
penal measure against the defaulter. 
No registers were maintained for the 
purpose of determination of actual 
collection of tax deduction at source in a 
year. None of the 81 assessing officers 
mainta ined any control register to ensure 
regular submission of quarterly returns 
in Form 26A and Form 27 A. 

Out of 4,842 companies in the jurisdiction 
of 5 Ranges under 3 Commissioner's 
cha rges during the years 1985-86 to 
1987-88, quarterly returns (Form 26A) 
in respect of first 13 companies could be 
produced to audit. The department had 
no information regarding the number 
of campanies who are required to furnish 
these returns and number of companies 
who had not furnished them. 

A test check of the records/documents 
mainta ined in 2 (two) Income-true Offices 
revealed as below : 

(a) No records/registers were mainta ined 
showing the number of returns to be 
received, actually received, not received, 
for taking suitable action against defaulters. 

(b} 25 returns relating to the years 1986-87 
to 1988-89 produced for scrutiny in 
audit, revealed that there was delay 
in the submission of returns which ranged 
between 14 days and 1487 days. 

t 



= 

. ( 

2.02 SOURCE DimucnoN 2 .02 

(c) In 19 cases there was delay in the 
remittance of tax deducted at source 
which ranged between 25 days to I 0 
months attracting interest of Rs. 31 ,428 
leviable under the provisions of the 
Income-tax Act, 1961, which was not 
charged. 

(iv) Representative cases noticed in audit 

Non deduction of tax at source 

West Bengal 

In the course of audit conducted in 4 Commissioners' 
charges it was noticed that although interest amounting 
to Rs. 1, 72, 12,464 was paid to different payees, no tax 
was deducted at source from such payments which 
worked out to Rs. 34,59,963. The amount of interest 
Jeviable in this case for non deduction of tax at source 
but not levied was to the extent of Rs. 21,82,505. 

U ttar Pradesh 

During test check a case was fow1d in a 
Commissioners ' charge 'A' wherein it was noticed that 
an assessee, a Registered fi rm, had paid interest of 
Rs. 1,10,290 and Rs. 1,28,322 during previous years 
relevant to assessment years 1986-87 and 1987-88 to 14 
and 12 persons respectively each in excess of Rs. 1,000 
but no tax was deducted therefrom. U1e assessee did 
not furnish any return in Form 26-A or Form 27-A nor 
any statement/declaration in Form I 5A/ 15H in support 
of non deduction of tax. The amount of tax deductible 
at the rate of 10 per cent comes to Rs. 11,029 and 
Rs. 12,832 respectively. Penal interest at the rate of 15 
per cent on Rs. 11,029 from 13 October 1985 and on 
Rs. 12,832 from 2 November 1986 till the date of actua l 
deposit was required to be levied alongwith penalty but 
no such action was taken. • The assessee was also liable 
to penalty for not filing the annual returns required 
under Section 285. The amount of pena lty works out 
to R s. 10,200 for assessment year 1986-87 @ Rs. 10 per 
day fro:ni 16-6-86 to 31-3-89. 

Ker ala 

(i) During the course of regular audit of an Inco me-tax 
Ward in July 1987, it was found that though a registered 
firm had made interest payments amounting to Rs. 
8,48,913 during accounting years relevant to assessment 
years ,1983-84 to 1985-86 and was prima facie, liable to 
deduct tax at source amounting to Rs. 84,891 it had 
made no source deduction. In October 1988, the De
partment replied that the interest payment on which tax 
was deductible was R s. 6,51 , 709, tax deducted was 
Rs. 65,271, tax credited to Government account in time 
was Rs. 4,985 and the balance amount was remitted in 
August 1987 only. During the review in April 1989, it was 
seen that the same firm had made interest payments of 
Rs. 6,22,255 for the previous years relevant to assessment 
years 1986-87 and 1988-89, making source deduction of 
R s. 16,716 only (for assessment year 1988-89), leaving a 
deficiency in source deduction of Rs. 45,51Q. 

I 

(ii) In eight other similar cases in five income tax 
wards tax deductible amounting to Rs. 0. 87 lakhs from 
payment of interest of Rs. 8. 73 Jakhs was not deducted. 

(iii) Penal interest for fai lure to deduct/pay tax by nine 
persons leviable worked out to Rs. 0. 51 lakhs. In one 

other case penal interest of R s. 0 .27 lakh was levied 
after the lapse was pointed out by audit. 

Karnataka 

In nine cases under two Commissioners' chai·ges the 
persons who paid interest in excess of Rs. 1,000 in each 
case to persons o ther than banks, failed to deduct ~he 
tax at source aggregating to Rs. 2,90,907. N o action 
was taken to levy interest and to ini tiate proceedings 
(Rs. 72,666 and Rs. 2,90,904). 

Rajasthan 

In one case under a Commissioner's charge tax at 
source amounting to Rs. 8,529 was not deducted during 
the financial year 1986-87. Interest chargeable thereon 
worked out to Rs. 3,934. 

Four persons und~r Jaipur charge responsible fo r 
deducting tax R s. 4 7,389 a t source from 16 tax payers 
during the financial year 1986-87 to 1988-89 failed to 
deduct the same. Lnterest chargea ble thereon amounted 
to Rs. 13,478. No action was taken in these cases except 
in one case in which prosecution proceedings were 
intiated but not yet been finalised. 

S1 

Madhya Pradesh 

In cases where income tax was not deducted a t so urce 
out of interest payments exceeding R s. 1,000 (Rs. 2,500 
w.e.f. 1 June 1987) for such default, interest of Rs. 
1,70,164 and maximum penalty of Rs. 4,30,576 were 
leviable. It was n oticed that in none of these cases inte
rest was charged and pena lty proceedings were initiated. 

Bihar 

In course of test check it was seen that in one case, an 
assessee for assessment year 1987-88 paid interest total
ling to Rs. 72,996 to 9 persons between 27 March 1~87 
and 31 March 1987. Tax was, however, not deducted at 
source under Section l94(A) of the Act. 

Neither statement in Form 26A or 27A was furnished 
by the assessee nor penal proceedings were initiated by the 
Department. 

(v) Winnings from lottery or cross word puzzles 

Statutory returns and Registers 

(a) Non submission of Returns due 

Uttar Pradesh 

Kera la 

Rajasthau 

The D irector of State Lotteries who is 
r~sponsible for payment of income by 
way of winnings from lottery and making 
deductions therefrom had not furnished 
the statement to any of the wards 
covered by test check. The department 
had also not called for the same. 

The department of lotteries had not 
also sent the quarterly statements of tax 
deduction from winnings from lotteries 
for the period upto 31 March 1987 
and for the year 1987-88. 

9 quarterly returns, submitted late by 
the Director of lotteries (ranging upto 
82 days) were lying unchecked in survey 
and investigation branch of the depart
ment, 
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Madhya Pradesh 

Calcutta 

Delhi 

10 quarterly statements for the period 
from April 1984 to September 1984 
and January 1985 to December 1986 
were filed la te by the Directorate, upto 
J 97 clays ancl in the case of 4 promotors 
of private lot teries, these statements 
were no t filed a l a ll. 

Q uarterly returns giving deta ils in F or m 
26B were no t submitted by the Director 
o f Lo tteries regularly to the Income-tax 
D epartment. Even o n the defective 
s ta tements (not in prescribed form) 
r eceived on 12 May 1986, 14 May 1987, 
J December 1987 and 30 May 1989, 
the department had not taken any act ion 
nor was the Directo r of Lotteries asked 
to su bmit quarterly stah:ments in the 
p rescribed form and by the prescribed 
da tes. 

One ward cou ld prod uce on l) 6 quarterly 
returns o ut of which 4 were n.:ceivcd 
after delays ranging from 25 to I 16 days. 
An a utono mous body whid1 had been 
conduc ting lo tteries regula r ly did no t 
send quarterly returns (Fo rm 26B) for 
the period upto 30 June 1987. 

(b) R epresc11 /alil'e cases of default noticed in audit 

lhtjasthan 

T e!>l cbcck of" llic retu rn for the t1 unrlcr cnuing March 
1988 filed by one Director or Sta te Lott er ies, revea led 
that surcharge leviable with effect from JG December 
1987 at 5 per cent of Jncome- tax was not deducted at 
source. Non levy in this case amounted to Rs. 2, 10,560 
for the period from January 1988 to Ma rch 1988, besides 
in terest amou nting to Rs. 3 1,575 fo r the period fro m 
Apr il 1988 lo March 1989. 

On the omis~ion being pointed out (May 1989), the 
department staled (May 1989) that the relurns were 
recei \'cd in ~ u rvey and investigation branch fo r investiga 
tion/intelligence purposes and no tax calculat ion was 
checked . The fact, however, remain th at the returns 
were no t sent to the assessing officer concerned. 

Assam 

Rate of deduction of tax at source under section l 94B 
during the year 1986-87 is 40 per cent on the gross 
winnings in the case of persons other than company. 

The quarterly returns subm itted by the Directorate o f' 
State Lotteries, Assam, G uwahati , revealed th at in J 8 
cases relating to J st, 2nd , 3rd and 4th quarter of the year 
1986-87, the correct rate o f tax deduction at 40 per cent 
of the gross winnings was not applied. This resul ted in 
short levy of tax of R s. 81,600. 

(c) Tax deductible but not deducted 

Uttar Pradesh 

An assessee had received prize money of R s. 89,000 
(after deducting R s. 11 ,000 being agents _co m111is_sion) in 
Jinancia l year 1985-86. In accordance with the 1 nco me
t ax rates in fo rce for the Financial year I 985-86 (Assess
ment Y car 1986-87) tax deductible at source al the rate 
of 25 per cent on R s. 89,000 worked out to Rs. 22,250. 
Against this sum only a sum of Rs . 575 was deducted at 
source resulting in short deduction of R s. 21,675. 
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(d) B ogus tax deduction certific:ates 

Under the provisions or Income-lax Act, l96 l . read with 
the Income lax Rules, 1962, a person deducting lax at 
so urce from the winn ing~ or lotlcric-, and cro~ ward 
puzzle::. :-.hou ld furni sh to lhc pcr,.on from whom lax was 
deducted at source a ecrlilicatc in form 19-B. 

On te t check of asse~smcnt case of an individ ua I asses
sec for assessmen t year 1986-87 it was noticed that the 
.-i sse~sec had claimed lo have received prize money of 
R~. 90,000 run by an other State Government. A sum of 
R s. 22,500 was stated to have been deducted m so urce 
fro m the a foresaid sum toward ::. income tax. The certi
ficat e o f Tax Deducted at Source <> ubmit led was issued 
by the iollcry agent instead o f by the Director o f State 
loller y or the c.onccrned State Oil whom the responsibili ty 
for tax dcducl!on at so urce devolved. The lo ttery a <>cnt 
was not the a uthorised perso n to is uc such cenjfi~atc 
of tax deduction a t source and if one was issued by him 
it sho uld have been t reated a-; nonest. The department 
erred in accept ing the cert ifica te a nd in iss uing refund 
o rder without reference lo com pclcnl authority for 
verification or facts of deduction. 

(e) Delay i11 credit of tax deducted at source 

West llcngal 

The Directorate of Sta le iotlcry. Government of West 
Bengal deducted tax at source from prize money of 
R s. 1.000 and a bove and dcpo~ i ted such a mounts to the 
credi t o f t he Central G overn ment. Scru tiny of the 
statements o f lax deduction at source available in the 
office of the Director of Lotteries revealed that in 186 
cases, there were delays ranging between l month to 3 
months and 23 days in depositing the tax to the credit of 
the Central Govern ment. T he amounts involved in 
these cases came to R s. 37,71,837 and tbe delay in 
deposit ing it to the Government acco unt invited levy of 
interest to tbc extent of Rs. l ,20, 183. The Income-tax 
Department, however, did not have the above infor
mation. 

( \'i) Winnings from Horse Races 

West Bengal 

No Control register was being mainta ined by the 
departmen~ l~ er~sure re~ular submi_ssion of quarterly 
statements md1catmg details of deduction of tax at so urce 
and remittance to Government accounts by the asses
sces. No register was a lso being ma inlained by the office 
to r ecord the sta tements received by them. In the 
Daily Collection Register, no entry in respect of tax 
deducted at source and remitted to the credi t of Govern
ment was made. 

O wing to non-maintenance of records, the yearwise 
breakup of the tax deducted at source could not be 
furnished. The quarterly statement~ (in Fo rm 26BB) in 
respect of e nc of the two race clubs 111 the State was not 
also made avai lable tc audit. 

The quar ter ly statements furnis hed by one of the 
::i sscssee'> for the q uaricr endi ng June 1988 to March 1989 
disclosed belated submission of the statements by 7 to 
14 days. 

I 
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Further, the challau number and date of deposit of the 
tax deducted at so urce to the t reasury was not ment ioned 
in the return. The original copy of the relevant challans 
were cJ.lso not kept on record, nor was a ny entry therevf 
found in the D aily Colle.:tion Register, tho ugh there 
were specific columns in the said register for the purpose. 

Delhi 

D elhi Race Club which deducted tax of Rs. 3. 76 lakhs 
in 208 cases during the previous years relevant to the 
assessmer.t years 1985-86 to 1988-89 remitted the amo urlt 
to Government account after delays ranging upto 154 
<lays. 

(vii) Payments to contractors and sub-contractors 

(a) Statutory retums a11d register 

Uttar Pradesh 

A test check ii:. 4 Commissioners' charges revealed 
that no Central register to post the returns rci:;eived , 
if any, was maintained in any of the wards test-cbecked. 
The tax officers had also not ma intained any list of the 
disbursing officers who are required to submit statutory 
returns etc. Consequently, the depa rtment did not have 
details of the number of persons responsible for deduct
ing tax and there was no means of watching compliance 
of the provisions of the Act by the aisbursing officers. 
Further, there was no mechanism to ensure that contrac
tors were furnishing the per iodical returns prescribed for 
them. Non/ delayed s ll bmission of statutory returns 
(Form No. 52) by Five c0ntractors in 3 Commissioners' 
charges was noticed dm ing the test check. The maximum 
penalty leviable in these cases amounted to Rs. 13. 03 
lakhs. 

Kamatak..'l 

It was noticed that 47 contractors under the 
jurisdicti1,u of three Commissioners charges who had 
secured contracts of thtl value exceeding Rs. 50,000 in 
each case during the years 1984-85 to 1987-88 had not 
filed the particulars of contract within the prescribed 
date. M aximum penalty lt;viable for the dcfau1t was 
Rs. 57. 39 1a khs. 

Andbra Pradesh / • 
The penalty leviable in 4 cases of failure to file the 

particulars of contract worked out to Rs. 6 . 61 la khs. 

Rajasthan 

In 14 <;ases under one Commissioner':. charge, 56 
quarterly returns were not filed fvr the period 1986-87 to 
1988-89. No penal act ion was taken against defaulters. 

In one Commissioner's cha rge, persons who deducted 
tax at source from co ntract payments filed returns late 
by 16 to 107 days. 

Punjab 

No records were maintained in the units test checked 
to watch the prescribed return in all the cases. On 
cross verification done in audit (March 1989) it was 
found that Tax Deducted at So urce was deducted from 
11 assessees (contractor!.) d uring 1985-86 to 1987-88 but 
the State Public Works Department had not sent the 
prescrib~d returns. The Department did not initiate 
any action to call for the returns upto M arch 1989. 
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Madhya Pradesh 

Quarterly statements had not been filed in 36 cases. 
Contractors either did not comply with the provisions or 
failed or delayed to furnish parliculars in Form 52. No 
action was taken to icvy fi ne in these cases which resulted 
in fo regoing of revenue of Rs. 32. 5 l lakhs tat maximum 
rates) in the two Commissioner 's charges. The list of 
the d isbursing officers in the private !.ector, public sector 
a nd Government d t:partment were not maintained in the 
wards test checked. 

West Bengal 

None of the 36 assessin~ officers ma intained coi:trol 
registers to wa tch the regula r submission of qua rterly 
ret urns (From 26C). A few qua rterly returns were recei
ved by some assessing officers, but no action was taken 
on them. 

In l 3 cases noticed in tc:.t check no fine was imposed 
on contractors and sub-contractors fo r non furn ishing 
of statement (Form 52) a nd particulars of contracts under 
the Act. The fine leviable amounted to Rs. 45 . 40 lakhs 
in these 13 cases. 

Delhi 

ln 4 wards of a Commissiuncr's cha rge it was noticed 
tha t in 30 cases relating to the years J 978-79 a nd 1981-82 
to 1986-87, the statutory statements (in Form 52) were 
not fi led by the cur.tractors upto 30 April 1989. 

In 5 other cases the assessee contractvrs, had returned 
contract rec,cipts of Rs. 3. 35 crores during the assessment 
years 1985-86 to 1988-89 (as per Form 19-C certificate 
of tax ded uction at source) but the prescribed schedule 
containing pa rticulars of con tract was either not attached 
or not filled in. As such, the depar tment was ne t t1.ware 
under which cont ract the payments were received and 
as to whether particulars in Form 52 were furnished by 
the Contractors. 

In other 5 cases, the assessec contractors had deducted 
tax at source to the extent of Rs. 1,24,801 from payments 
made to the sub-contractors during the years 1984-85, 
1986-87 and 1987-88 but the quarterly returns (Form 
26-C) were not filed . 

Kera la 

Pena l interest leviable but no t levied in four cases of 
payments to contractors where there, was omission to 
deduct tax amounted to Rs. 2. 97 lakhs. 

(b) Case Studies 

(I) N0ti-deductio1t of surcharge on income-tax at 
source from payments to C011tractors and sub-contrac
tors. 

Bihar 

The amount of income-tax deductible at source under 
section J 94-C was required .to be increased by a surcharge 
for tile p~rposes c.,f th~ Un ion at the rate of 5 per cent of 
the tax m respect of payments made during 1987-88 
after 16 December 1987. The surcharge at the rate of 
5 per ceut was also leviable in respect of payments made 
during 1988-89. 
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In a number of CdSes, it was noticed that surcharge on 
inl'ome-tax in respect of payments made after 16 Decem
ber 1987 was n0t deducted at source. The surcharge 
lcviable but not ded ucted at so urce by 19 a ssessees was 
Rs. 3,19,689. Interest and penal ty :eviablc for the af0rc
said cefault were R s. 3,43,569 for assessme;:.t years 
1987-88 <ind 1988-89, which was no t, however, leviec . 
Quarterly return~ a nd statements showing cletai ls of tax 
deducted at ·source during 1987-88 (after 16 December 
1987) by a m.mber of persons who had failed tv deduct 
surcharge on tax even during I 988-89 were no t made 
available to audit. 

(2) No11 cleducti01i/.ll1ort deductio11 of tax at source. 

Uttar Pradesh 

During the test check conducted in three Commis
sioners clldrges, disbursing officers had not deducted tax 
al all er dedm:tecl it short by Rs. 31,565. 

The assessing officers in these cases were required to 
take penal a\..tion to levy interest, penalt y/or launch 
prosecution etc:., but no act ion was take11. 

Rajasthan 

(i) Two persons responsible for clcd ucting tax at so urce 
d id not deduct the same from the sub-co ntractors at o ne 
per cent of the air.~ unt paid to them, which worked Ol't 
to Rs. 28,64 l , besides interest of Rs. 5,494. 

(ii) Six persons responsible fL r making payments and 
deduction of tax at source failed to deduct tax a t source 
amounting to R s. 67,355 including surcharge of Rs. 
3,993. Jnterest chargeable tht.reon amounted to Rs. 
2,550. No action was taken by the department. 

Kera la 

From the assessment records cf a registe red firm fo r 
assessment year 1987-88 completed in Ft.bruary 1989, 
it was seen that the assessee had received a sum of 
Rs. 65. 12 lakhs being te.xt-book print ing charges in 
pursuance of a contract entered into with a State G overn
ment department for undertaking printing work of text 
bc·oks, but tax deductible at source at twu per cent 
amounting to Rs. 1,30,240 was not deducted. Payment 
from the same source received for assessment year 
1988-89 o f R s. 95. 23 lakhs was a lso not subjected 
to source deduction (tax deductible Rs. 1,90,460). 
Total non-deduction o f tax at rnurce for the two 
assessment years came to Rs. 3,20,700. 

:F urther, during the course of audit of the accounts of 
tl{e State Government office which was responsible for 
deducting tax at source mentioned above it was noticed 
that during the period from 1985-86 to 1987-88 it failed 
to deduct tax at source amounting to Rs. 8. 39 lakhs 
from p<1yments to five contractors including a registered 
firm. 

,Jn another case, a contractor, an individual assessee., 
produced for the previous year relevant to assessment 
year 1987-88 tax d1:.duction certificate for R s. 37,705 
from a private company and was dllowed refund of the 
enti re amount as his returned income for the year was 
below taxable limit (Rs. 4,500). The amount deducted 
represented source deduction of tax made from contract 
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amount on 1iCcount of the construction of a buildiug, 
paid by a private company during the previous years 
rdevant to a~scssmeat years 1981-82 to 1986-87 and it 
was rcmi t tccl to Government acco unt on 19 September 
1986 only though the payments wc1c actu~lly made to 
the asscssee long time back. There was failure to 
deduct tax at source during the pcriuds relevant to 
assessment yea rs 1981-82 to 1986-87. Further, the 
assessec was assessed to tax o n a total receipt of Rs. 
15,66,500 only for assessme1~t years 1981-82 to 1986-87, 
tho ugh the contracts receipts as per the belated certi fi
cate was R s. 18,18,115. Th1:; Department replied that the 
case was completed under summary assessment scheme. 

Jn three other cases of contractors in two Income-tax 
warcts, tax of Rs. 0. 88 b kh (approximately) deduct ible 
from cont1 act payments of Rs. 43 . 9 lakhs was not seen 
deducted. 

Madhya Pradesh 

According to provisions of the lnccme-tax Act, 1961, 
the Forest dcpdrtmcrt as sel:cr of tim ber is liab!~ to 
deduct im.:omc tax at sot rce from the buyers of limber, 
either through lea~e or c'epot auction, and eredit into 
the treasury within 7 days failing which simple interest 
a t two per cent per month on the amount of sale from 
the date on which income-tax was creditable lo the date 
of actual credit into the treasury. 

On test check of cases of auction of t imber/fuel stock 
by the F0n:st department, it was observed that incomc
tax and surcharge at the rate of 10 per t-cnt and 0 . 5 per 
cent and J 5. 75 per cent and 0. 5 per cent for fuel wood 
was not recovered from the 37 buyers which led to short 
recovery of T.D.S. of Rs. 2,3 1,595. 

lt was observed in a udit that the Income-tax Officer 
issued exemption certificates on 9th, 19th and 28th July 
1988 in favour of timber merchants. The income-tax 
Officer subsequently had withdrawn the exemptio n 
certificates on 16 August 1988. The Forest Officer did 
not recover income-tax from the timber merchants on 
the strength of the exemption certificates which were 
withdrawn subsequently, which led to non-recovery of 
T.D.S. of Rs. 1,3 1,058. 

• 
The concerned Forest Officer replied that t he amount 

of income-tax will be rel,.ovcred from the buyers af'tcr 
consu lt ing the Income-tax Officer concerned. 

In one case tax of Rs. 37,023 was to be deducted out 
of payment made to the co ntractor agai r,st which tax of 
R s. 3,889 was deducted. This resulted in short deduction 
of tax of Rs. 33,134 at source. 

(vii) (a) Non-deposit of tax deducted from contractors/ 
sub-contractors 

Bihar 

From tht: Statemer- t of tax deducted at source pertain
ing to the asst.ssment year 1985-86, received by a D eputy 
Commissioner of Income-tax, Special Range of a State 
Cvmtruction Corporation, it came to notice that a total 
sum of Rs. 69,323 dedttcted dt source by two units of the 
corporation was not deposited to G overnment account 
till 31 March 1989. 
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The practice of withhoiding the tax deducted at source 
by the units of the co• poration since 1984-85 could net be 
verified since the quarterly return in Form 26-C or the 
detailed statement relating to the subsequent periods had 
not been submitted t0 the assessing ofiicer. 

The default in not making payment of the tax deducted 
at source also attracted levy c f interest and penalty wbich 
for the default up to 31 March 1989 a lone in the cases 
cited worked out to R s. 55,235 and Rs. 69,323 (Maximum 
penalty) r espectively. In addition, sttch defaults, arc 
also liable to prosccu:ion urrder section 276-B. 

(b) Non-deduction/non-deposit of ta.--: deductible at source 
from sub contractors 

Bihar 

U nder the provisions ( f sub-sect ion (2) of Section 
194-C tax deducted at source at the rate of one percent 
of the payments made to a sub-contractor by a contractor 
h ~i.s to be paid to the credit of the Central Government 
within one- week from the last day of the month in which 
the deduction is made. 

A registered firm got substantial port ion of contract 
works done through sub-cor.tractNs. The asstssee firm 
neither filed qu2.rterly returns ir: Form 26-C nor furnished 
challans in support 0fpayments vftax deducted at source 
from snb contractors. The audit certificates (in Form 
3-CD) furnished did no t give any information about 
ded uction/deposit of such tax. Total value of work 
done through sub-contractors d uring 1985-86 and 1986-
87 was Rs. 2. 5 crores and th~ tax requirea. to be deducted 
at source was Rs. 2. 5 lakhs. The department has not 
called for the information regarding deduction at source 
vf the tax and payment thereof with a view to initiating 
pena l proceedings. In the absence vf relevant particu
lars, interest leviable u nder section 201(1A) for the 
default for even 12 months would work out to 
Rs. 37,500. 

Uttar Pradesh 

In a Commissioner's charge, a contractor cc mpany 
who had undertaken contract work of a public under
taking reported that from total net payment made to it 
during 1986-87 and 1987-88 income-tax at the rate of 
2 per cent was deducted but no T.D.S. certificate was 
issued by the disbursing officer. 

The scrutiny of records revealed that no return of the 
disbursing officer was filed with the concerned officer. 
Proper action to investigate the matter and to initiate 
penal action against the defaulter, if the default was 
established, was not also taken by the concerned 
ofiicer. 

Bihar 

The review, in selected wards, revealed cases in which 
remittance to Government account of a total amount of 
tax deducted at source of R s. 52,47,034 was delayed. 
Apart from n..;t reso rting to prescribed penal and pros.:;
cution measures the department did not even levy simple 
interest amounting to R s. 2,53,074. 
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Madhya Pradesh 

In 15 cases, income-tax deducted ::tt source out of 
payments to the co ntracts was remitted late ~o the Cen
tntl Gover~1ment account and fo r such delay, interest of 
R s. 3,929 and maximum penalty of R s. 62,373 of the 
l ncome-tax Act, 1961, were leviable. lt was noticed 
that in these cases neit ht.r any interest was charged nor 
any penalty proceeding was initiated . 

Uttar Prad:!sh 

During test checki ng the case of a G overnment corpo -
ration relating to financial year 1988-89 it was noticed. 
that income-tax deducted at source from various con
tractors was deposited in Government account late by 1 
to 5 months. On tht sums not deposited in t ime interest 
leviable work{..d out to R s. 4,289 but no interest was 
levied an coll~cted. 

Simila rly, in another Commissioner's l:harge income
t ax deducted by a contractor during 1987-88 frcm t he 
payment made to a sub-contractor was p~id into Govern
ment acco unts late fo r periods ranging from 1 to 154 days 
but nv interest on such delayed payment of iax was 
charged. 

Andhra Pradesh 

In 15 cases of assessments checked dur ing the audit 
cycle c.f 1988-89 there was delay in remittance of T . D .S. 
into Government account for which interest under 
section 201 (IA) was Jeviable. Total amount of interest 
leviable worked out to R s . 1,20,6 13 in respect of a ll the 
15 cases. 

Rajasthan 

In one case tax deducted at source of R s. 47,948 due to 
be credited by 7 January 1989 was deposited on 25 April 
1989 interest a mounting to R s. 2, 180 was not charged. 

Assam 

Administration of tax deducted at source under section 
194C was centralised in the Income-tax Office, Ward 
( l )4 Guwahati in respect of I 4 Income-tax Offices located 
in Guw~hati having jurisdiction over Guwahati. Test 
check of the records/documents maintained in the above 
Income-tax office revealed as below : 

(c) Omission to file quarterly returns of tax deducted at 
source and belated filing of the returns 

In a number of cases delay in submission of returns 
was more than six months but no action was taken by the 
department against the-defaulters who did not submit 
the returns. A few instances are cited below : 

(i) The Commissoner, Guwahati Municipal Corpora
tion Limited filed returns amounting to Rs. 4,89,502 
pertaining to the year 1986-87 and 1987-88 partiy in 
December 1988 anC' p artly in M arch 1989 i.e. after a lapse 
of I to 2 years. 

It was observed that the I.T.O. had issued reminder for 
submiss ion of the returns for the said period in Septem
ber 1988. 



2.02 SOURCE DEDUCTION 2.02 

The returns were no t submitted in prescribed profo rma 
and showed only lump sum tax ded ucted d llring the yea rs. 
The names of the c0ntractors to whom pay1nc 111s were 
ma<le and the a mount paid t o each cc..nt ractor were not 
mentio ned in the retu rns. Q ll'.1 r!a ;·ly ml urn<> pert.tining 
to t h'.! yea r· 1988-89 were Ml fi led till the date o r aud it 
(July 1989) and thus causing delay from 3 mo nths to I 
year . No action was ta ken by the l.T.O. to c:1!1 fo r 
the returns in prescribed proforma. 

(i i) The Project Manager. KLHE Project, ASEB, 
fi led quarterly returns amounting to Rs. 31 ,89, 758 
for the years 1986-87 to 1988-89 involving delay 
over 3 to 9 months in major ity of the cases. 

(iii) Tn 18 instanccc; there w:i~ delay in submission 
of the returns of six months o r more. Except for is~ uing 
occasional reminders , the 1.T.O. did ·not pursue the 
matter to ensure the receipt of the returns o n due 
dates. No penal measure wn<; initiated again<;t the defa ul
ters. 

(d) Delay in remit1ai1ce of tax deducted at source 

Andit scrutiny of quarterly returns filed by 54 disbursing 
officers in the office of the ITO ward 1(4) Guwahati , du r
ing 1986-87 to 1 988-~9 revealed that the .officers 
responsible for deductmg tax at source dtd not 
deposit the same to Government account within the 
prescribed time limit and retained tho sum so ded ucted 
in hand for I month to 2 years. 

During I 986-87to 1988-89 a sum of Rs. 68, 74,38 l was 
retained in hand by 18 disbursing officers for a period 
which ranged between I and 21 months (Statement 5) att
racting interst amounting to Rs. 2,86,957 which was 
not levied by the dcp:lrt.mcnt. Tn 2 cases alon•.! the 
penal interest worked out to Rs 1,63,394. 

(e) Non levy of surcharge 

Test check revealed that the surcharge as per the 
Finance (Amendme11l) Act, 1987 was not levied on 
tax deducted from payments made during January 1988 
to March 1989. During the said period 19 disbursing 
officers deducted tax of Rs.37,98,840 at the rate of 
2 per cent of gross payments made to the contractors 
without levying surchagrge at the rate of 5 per cent 
thereon. Consequently there was short deduction 
of tax at source amounting to Rs. 1,89,942 and non.
levy of interest amounting to Rs.14,246 (Statement 6). 

(/) Short deduction of tax at source 

Under Section 194C of the Income-tax Act, 1961 
the I.T.O. may issue approriate certfiicate where the total 
income of the conctractor o r sub-contractor justifies de
duction of income-tax at any lower rate or non-deduction 
of income-tax, as the case may be. Audit observed 
that tax was deducted by disbursing officers at lower rate 
but the necessary records against whom the cerificate 
was isaued by the J.T.0. concerned authorising de
duction of tax at such rate was not made available to 
audit. A few instances arc cited below : 

(i ) The Project M anager, KLHEP, ASEM deducted 
tax at the rate of 1/2 per cent from the payment of 
R s. 4,05,07,577 made to a company druing 1986-87 
to~ 1988-89 instead of the prescribed rate of 2 per cent 
of the gross amount paid. This resulted in &ho r t deduction .. , 
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of tax of Rs. 6,07, 745 (Rs. 8, I 0,350 minus Rs. 2,02,605). 
13y virtue of the provisions o r Income-tax Act, 1961, 
tl1e paying officers was lia ble Lo pena lty to the extent 
or short rcalisaLion which was not iuvokcd . Further, 
the Government sustai ned loss o f revenue in the form 
of intcrc;;L amount ing t.0 R s. 50,496 calculated at the 
rate of 15 per cent per an.1rnm on the a mount of the 
tax not decd ucted up to the end of respecti ve years . 

(i i) In 9 cases deductio n. of tax at lowe r rate without 
obtaining the 11ecessary cer tificate from the concerned 
I.T.O. resulted in short deduction of tax of Rs. 63,290. 

(g) Omission to ded11ct tax 

A test check of payment voucher~ of P. W. D. (Me
ghalaya revealed that 3 (Lh.ree) d isbursing officers (Ex
ecutive Engineers) did no t deduct income-tax and sur
charge amounting lo Rs. 12,224 from a total payment 
of Rs. 5,8 1,940 made to contractors in 5 cases during 
March 1938 and August 1988 to October 1988. 

(viii) Insurance Commission 

(a) Statutory rett1rns and R egisters 

Uttar P radesh 

N o contro l register was mainta ined in. any of the 
wards test checked by a udit in all the four Commissioners 
charges. No penal action was also initiated a nywhere. 
for 11.011 submission and delayed submission of returns. 

Rajasthan 

lil one Commissioner's charge, there were 3 cases 
where quarterly cert ificate (Form 26D) were received 
late (9 days to 89 days) . Statements in form 26 E a11d F 
were not received in any case, The extent of delay in 
1u .. 1ishing returns (Section 195 ) ranged from 5 days to 
50 days. 

Punjab 

No mechanism existed in the units test checked in 
keeping watch of the receipt of returns where due 
and verification of payments shown made to Govern
ment account. 

West Bengal 

All the disbursing officers were not furnishing the 
sotatements in Form 26D ad 26E. No control register 
was maintained to keep a watch over regular sub
mission to these statements. No list of disbursing offi
cers is being maintained. The Daily Collection Register 
was not made ava ilable to Audit rendering the extr
acting of year wise bera kup of the to tal amount of 
T. D.S. for the years 1985-86, 1986-87 and 1987-88 
i mpossiblc. 

Assam 

Audit observed that in one ward at Guwah.ati, 
no records/documents were maintained showing the 
names of such persons, the returns to be received from 
them, the returns actually received from them and the re
turns outstanding on the due dates as above, for taking 
action against the defaulters. The records of T.D.S. for 
payment of Insurance Co mmission in respect of 5 (five) 
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persons (Companies) only m~re produced to a udit. A 
test clteck in the above ca::;cs revealed as below : 

( l ) The Statement of deductio11 o f tax in Form 
No, 26E a nd 26F madL du1 ing the immed iate preceding 
fina ncial year relevan l to the year 1986-87 in one case. 
1987-88 in one ca~c, 1988-89 in one case and 1986-87 
to 1988-89 in one case w1.:rc no t received till the 
dale of audit (July 1989). 

No action was taken (July 1989) by the l.T.O . Ward 
No.1 (4) to call fo r the 1eturns from the defau lters. 

(2) Out of 60 qua rterly returns to be received during 
the years 1986-87 to 1988-89 27 qua rterly returns 
were not received . The delay in the receipt of returns 
ranged betwce11 4 da] S and 302 days. No action was 
taken (July 1989) hy the LT.0. Ward I (-t) to call fo r 
the returns from the defaulters. 

(3) The tax deducted a l source is requi red to be 
cred ited to G overnment accounts with in one week 
fro m the last dale or the month in which the deduction 
is made. A Lest check or I he payment of lax with re
ference to the chal l an~ submitted alongwilh Form 
26B by 3 (three) companies/corporations revealed 
that there was delay in depositing the tax 
which ranged between 7 days and 66 d ays 
The verificatio11 of the payment of tax as shown in 
the Form No, 26D with reference to the challan was 
not found to have been done. 

(b) Representative cases noticed in audit 

Uttar Pradesh 

On checking of a n annual Slalcmenl furnished by 
a branch for financial year l 987-88 a short deduction 
of tax of R s. 1,4 1,8 13 was noticed against 99 receipients 
who received payments more than Rs. 5,000 each. 
There was no indication of issue of certificate for non- -
deduction by the T.T.O. in any case . No action to 
levy penalty against defaulting person for short/ 
non deduction was taken. 

Rajasthan 

Jn 3 cases of paymertts o f insurace commission to 
50 agents under one Commissioner. tax a mounting 
to Rs. 59,218 was no t deducted. at source. Interest 
chargeable theroen worked out to Rs. 9,870. 

Uttar Pradesh 

Jn two offices in two different C.T.T's charges test 
check showed that at each station tax deducted was 
deposited late by 38 days in one and 67 days in the other 
Commissioner's charge during financi al year 1987-88 
but action to cha rge interst for belated payments in 
accordance with law was not t aken in any of t he two 
offices. 

Delhi 

Test ch.eek of a ssessment records of a n insurance 
company for the assessment yea rs 1985-86 to 1988-89 
revealed delayed remittance of tax dedu cted from 
insurance commisssion up to 365 days in 1671 cases 
and over a year in 3 cases. It was further noticed that 
the company which had deducted tax of R s. 60,908, 
Rs.39,243, Rs, 82,384 and Rs. 35,069 during: the pre
vious years relevant to the assessment years 1985-86 
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1936-87, 1887-88 and 1988-89 had not remitted the 
amount to Government account up to December 
1984, D ecember 1985, December 1986 and Decem ber 
1987 respectively . 

A SS(l/11 

(c) S hort levy of tax and surcharge un<ler section 194 D 

Jn the case of persons, o ther than a company, 
rates of Income-tax and surcharge from payment of 
in.come by way of insurance commission under Section 
194D of the Income-lax Act, 1961, is 10 per cent 
during the financial year 1988-89. The amou nt of the 
tax deducted shal l be increased by a surcha rge for 
the purpose of the Union al the rate of 5 per cent o r 
such income-ta.JC. No such deduction shall be mad0 
under this section in a ca~c where the amount of such 
income d uring the financial year does not exceed Rs. 
5,000. 

Jt was noticed th at due to incorrect application o f t he 
rate of tax and no11 levy of surcharge there was short 
levy of tax of Rs. 11 ,963 in 26 cases. 

(d) Bogus tax deduction certificate 

Uttar Pradesh 

At one station erroneous refunds of Rs. J ,01 ,933 
in 13 Lases were detected i11 3 different wa rd s on the 
basis of bogus lax deduction certificates cla imed to 
have been issued by the person responsible for deduction 
of tax at source from insurance commissio n. Before 
authorising refund s in these cases. genuineness of the 
certificates filed in Form I 9D should have been verified 
from the annua l quarterly returns furnished by the 
person deducting tax in Form 26E/26D by proper 
mai ntenance of the records of these returns which omi
ssion led to the erroneous refund. 

2.02.1 S Delay in remittance of T.D.S. amount to 
Government Account 

West Bengal 

In two Co mmissioners' charges it was noticed that 
althouh tax was deducted at souce from payment of 
inte1est other than interest on securit ies fo r Rs. 8,32, 125 
the amount was not deposited to G overnment account 
in time. Interest leviable for belated deposit worked ou t 
t o R s. 3,43,544. 

Karnataka 

Jn 10 casf's, the persons deducting T .D.S. from 
interest payments remitted the T.D.S. amount of 
R s. 3,69,977 to Government account after the pre
scribed due dates with delays ra nging from one 
to 25 months. No action was taken to levy interest 
of Rs. 33,920 and initiate penal action (penalty leviable 
Rs. 3,69,977). 

Madhya Pradesh 

Tn one case income-tax of Rs. 35, 151 deducted at 
source out of interest payment which was required to 
be credited to the Central Government by 31 July 1984 
was credited on 9 September 1985 and for such delay 
interest of R s. 4,857 and maximum penalty of R s. 35 15i 
were leviable. It was noticed that neither any int~est 
was levied nor any penal p r oceedings were initiated . 
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Rajasthan 

In one ca:;e, a company entered into an agreemc!1 t 
for d rilling o perations with an India bascJ ro.·cign 
company and made payments during the period I 6 
May 1988 to 10 December 1988 amounting to Rs. 
1, 10,39,276 in rupees an<l in U.S. Dollars 17,83,539. 
Tax of Rs. 23,21,635 was deducted at so urce but Rs. 
12,50,163 011ly was credited to Government account. 
The remaining sum of Rs. 10,7 1,472 was not credited 
oa the ground that the entire amount of T.D.S. wa~ 
likely to be waived by the Central Board of Direct 
Taxes. Although 1·he request of the assecssee for non 
payment of T.D.S. was rejected by the Board, yet 
the remaining amount of Rs. 10,71 ,472 was not de
posited to the Government account. Interest amounting 
to Rs. I, I 6,946 was also recoverable besides penal 
action. No action was t aken by the department. 

2 . 02 .16 Accounting of tax deducte:l at source- monthly/ 
yearly reconciliation etc. 

Tax deducted at source is required to be paid to the 
credit of the Central Government through the appro 
priate challans. The fourth counterfoil is meant 
to be attached by the tax payer with the statement 
certificate of the tax deducted at source. The work of 
accounting of revenue receipts is done by the depart
mental Officers ch:tllans for the remittance are received 
by the Income Tax Officers from the treasury units and 
they should enter the same in their D aily Collection 
Register. In respect of tax deduction from salaries, the 
monthly returns (in Form2l) should be checked every 
month with the challans received from the disbursing 
officers. The monthly returns arc later to be reconciled 
with reference to Annual returns (in Form 24) and the 
fact ··of reconcilation - should be recorded a t the foot 
note of the Alphabetical Register of employers (in 
Form lTNS 118). 

The circle wise position in this regard noticed during 
the review is given below: 

Tamil Nadu 

It was noticed that the monthly and annual reGon
cilisation prescribed were not done in any of 
the wards 

Kera la 

Reconciliation of monthly returns with annual 
returns. challans etc. was not being done in six wards. 

Gujarat 

On test check of the records of four salary wards, 
where the work was centralised i t was noticed that 
the monthly deductions of tax were not checked with 
challans received in the subsequent month and the 
tax deductions as per monthly returns were not tallied 
with the annual returns. Monthly/yearly reconcilation 
of the col!ections of tax at source as per returns was 
not made with the corresponding figures appeari ng in 
the local treasury unit, whe1·ever tax deductions were 
appearing in the Daily Collection Register but no 
return was received in · suppport thereof. No action 
was taken to call for the wanting returns. 

Similarly in respect of tax deductions from sources 
other than salary, no reconcilation was effected between 
the figures a<; per returns and the accoun ted figures 
as per challans received from banks. 
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West Bengal 

lt was ascertained that no systematic procedure 
was followed for transmission of the challans in res
pect of T.D.S. received by the Budget and Statistics 
section from the Reserve Bank of India and the diff
erent nationalised ban ks to the different Income-tax 
Officers having jurisdiction over the assessees de
ducting tax at source. As regards accounting procedure 
and reconciliation of figures no information was made 
availabe to audlit. 

All cha llans in respect of the payment of tax deducted 
at source whether paid at the R'serve Bank of India 
or at the branches of different nationalised banks rec
eived by the Budget and Statistics Section of the De
partment are posted in the Daily Collection Registers 
for T.D.S. from salaries (I.T.N.S. 192). The challans 
perta ining to the salaries are "not sent to the Annual 
Return wards. It was noticed that no entries of these 
challans were made by the Annual Retm ns wards 
either in the Daily Collection Register in J.T.N.S 123 
(J.T. 135) o r in the Employers Registers. Owing to non 
maintenance of Daily Collection Register by the wards 
no reconcilat ion between the payments as di~closed in 
the Monthly/Annual Returns an.cl monthly/annual collcc
tion a~ accounted for in treasury 1,,hallans could be made 
and the authenticity of the quantum of collection was 
not susceptible of veri fication in audit. 

Under the Income-tax Rules, 1962, the employers 
other than Government are required to deposit tax 
deducted at source within seven days of deduction of 
taxes, unless permitted otherwise by an order of the 
Income-tax Officer to deposit taxes quarterly. It was 
noticed that although none of the employers has been 
permitted to pay taxes quarterly. There was no 
machinery in the ward to watch the compliance of the 
deposit of taxes by the non government employer 
within the prescribed period of seven days from 
the date of deduction of tax. Many employers delayed 
the deposit of taxes (the delay ranging between 8 
days and 122 days) but no penal action had been 
initiated against them. 

2. 02 .17 Cross verification of tax deduction certificates 
and co-ordination between Government agencies 

Tamil Nadu 

Jn the assessments made under the Act for the assess
ment year for which such income is assessable credit 
is generally given for the amount of tax deducted on 
the basis of the deduction certificate furnished under 
the Act. But the tax deduction certificates are not 
verified by the department independently with ·the 
returns of tax deducted at source. 

A cross verification was conducted in audit in Tamil 
Nadu charges in respect of 12 out station tax de
duction certificates issued in 4 States when it was noticed 
th at in one station in 3 out of 5 cases the persons in 

,. 
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whose name the ccritficate~ were given had not actually 
furnished any returns under section 205 and in the 
remaining 2 case. the deduction was not traceable 
in the statement produced by t he department to audit. 
l nformation i~ not available in respect of other 7 ca-;es in 
3 States. 

In big cities where separate tax deduction at source 
( T.D.S.) wards exist for collection and processing of the 
return of tax at source, it was not iced in audit that 
in respect of cases of omission apparent from the 
rett1rns, statements etc. filed by the assessees, the ass
essing lncome-tax officers d id not generally take action 
as prescribed in the Act/Rules against the defaulters 
assessees or inti mate such cases to the respective T. 
D.S.I.T.O'S for initiating action. It was reported in one 
T.D.S. ward that only 8 cases of default were intimated 
to them by the assessing ITOs over a period of 4 years. 
Information was not available in other wards. It wa 
seen in audit that in 5 cases alone interest under se
ction 201 (!A) omitted to be levied by the assessing 
IT O's amounted to Rs. 2,46.483. 

Kera/a 

ln Kerala, the department had not undertaken cross. 
verification of outstation T. D.S. Certificates with the 
connected returns. challans, etc. in any of the cases 
checked in audit, involving an amo unt of Rs. 7.77 
lakhs in three l ncome-tax Wards. 

ln the case of direct refunds to non-regular assessees 
(with below taxable income) tax deducted a t source 
certificate are vi rtually conver ted as refund vouchers, 
as refunds are made without any verification, especially 
in the context of summary assessment scheme. At 
prt"sentn·) attempt ism tdc to ensur.:: the genuinenss and 
correctness of such certific:ites. To audit queries, it was 
replied that it was no t p ract ic:ib'c to ascertain amount 
of source deduction, d~tte of p:i.yment, etc. In the 
ci rcumstances. it C:i1l ·n ot be ensured that the credits/ 
refunds a rc aff0rdcd. fot correct amount and possibility 
of even bogus certificate: cannot be ruled out. 

D1rccl refund> is:.ued fro m one in..:Jme-tax ward fur 
1987-88 an J 1988-89 wer ~447 involving R s. 5 .86 lakhs. 

Gujarat 

On a test check ol t he records of 84 wards in seven 
Commissioners ch:irges, it was found that no verificat ion 
was being conducted in respect of the outstation ce
rtificates fi led with the Income-tax returns by the 
assessees. It was also found that no verification was 
being conducted in respec t of income from interest 
(other than interest on sec 1rities) exceeding t he min
imum amount liable to income-tax paid without ded
uction of tax at source on the basis of declaration 
in prescribed form. For instance, in respect of two 
deposits of Rs.15,00,000 each made in a fertillzer 
company by two registered firms falling within the 
jurisdiction of an Income-tax officer, interest of Rs. 
2, 10,000 was paid in each case during 1986-87 without 
deduction of tax at source on the basis of declarations 
furni shed in Form 15 by the depositors. 
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The records maintained in the wards did not dis
close any effort on the part of the departmental officers 
to undertake co-ordillation with other counterparts 
etc. as also other Government agencie:. in n.:spect 
of tax ded uction at source. 

West Bengal 

The departmeuL did not maintain a ny uptodate 
list of disbursing officers and approved contractors 
(in private/public and Government dcp :1r tments) in 
cases of tax deducted at source under section I 94C. 
The Government departments and local authorities 
alw did not furnish the q uarterly statements in Form 
26C prescribed under Rule 37 (2c) of the Income-tax 
Rules. The department also did not have any machinery 
to pursue the submission of such documents. 

2. 02 .18 Genuineness of tax deduction certificate 

West Bengal 

In the coune o r audit of 16 Income-tax officers charges 
under 5 Commissioners of Income-tax in West Bengal 
charges it was noticed that assesssments for the assess
ment years 1982-83 to 1986-87 were completed in a 
summary manner on the basis of tax deduction certi
ficates filed by 266 assessees. Credit for tax deduction 
contained in these T. D .S. certificates was a llowed in the 
assessments and excess tax deducted was refunded to 
the assessees. On cross checking a nd verification the 
fol!o wing ir regu)a rties were not iced : 

(i) Out 0f these 266 cases in 173 cases taxes were shown 
to have been deducted from interest (other tha n in
terest on securit ies) and commission payments. 
The names and permanen t account numbers as noted 
in t he T.D.S. certificates were scrutinised with a view 
to ascertaining the genuineness o f the person issuing 
the T.D.S. certificates, but their genuineness could not 
be establlshecl. 

(ii) ln respect of 93 remaining Cc.lSe:> where tax was 
shown to _have been deducted from salaries, examination 
of the relevant annual returns filed by the respective 
employers revealed that the names of the assessees 
in question did no t appear in such annual returns. In 
these cases also, the genuineness or the persons issuing 
the T.D.S. certificate:; was not free from doubt. 

In the 266 cases, the total amo unt of tax deducted 
a t source worked upto Rs. 25,21,433 and tax credit 
allowed in assessments was for Rs. l,58,763 and the ba
lance of Rs. 23,60,512 (there being a short refund of 
of Rs. 2158) was refunded to the assessee. frreaular 
acceptance of these tax deduction certificates inv~lved 
total revenue of Rs.25, 19,275 (Rs.23,60,512 Plus 
Rs. 1,58,763). 

Tamil Nndu 

The person who deducts tax a t source should send 
the prescribed return to the ITO. T.D.S. furnishing 
full details of deduct ions made alongwith the challns in 
which the t:!x deducted was credited to Government 
account. Credit for tax deducted at source is given 
to the person from wh ose income the deduction was 
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m :i.de, on the basis o [ the certificate issued by the perso n 
who deducted t ax a nd refund ordered, wherever due. 
In order to verify the actual credit g iven to the assessec 
based on the ce1 t ifi cates isuec1 by the person deducting 
tax, with the tax deducted and remitted to Government 
account and to check the correctness ofthe cerificates . 
the connected returns together with the challans for 
remittances were called for in 185 cases in 3 T.D.S, 
wards in Tamil N adu charges. Jn 2 wards the returns 
(116 Nos) and challans were not produced since they 
were not available and in the third ward only 36 out 
of 69 returns. called fo r were pro duced . 

Bihar 

ln Bihar charges according to the department some 
suspected cases of fa lse tax deductio n certificates were 
i.mder investigation. 

2.02.19 Incorrect application of rate of exchange in 
conversion of foreign currency 

GtJjarat 

For the purpose of deduction of tax a t source on 
a ny income payable in foreign currency the rate of 
exchange for the calculation of the va lue in rupees 
of such income payable to an assessee outside India shall 
be the telegraphic transfer buying rate of such currency 
as on the date on which the tax was required to be 
deducted at source by the person responsible for paying 
such income (Rule 26 of Income-tax Rules 1962). 

On test check of the sta tements in Form 27 submitted 
by an Indian company manufacturing fertilizers and 
petrochemicals in respect of payment of fees for 
technical services rendered by foreign companies the 
rate of exchange prevailing on the last day of the 
previous year was applied instead of the rate 
of exchange prevailing on the date on. which tax was 
required to be deducted at source. When this omission 
was pointed out to the Department it was stated 
that in respect of income chargeable under the head 
'Profits and gains of business or profession' the rate 
of exchange prevailing on the las t day of the previou 
years of the assessec was appl ied as laid down in Expl
anation 2(c) below Rule l 15 of [ncome-tax Rules, 
1962. As rates of exchange under Section 115 are app
licable for assessment of any income accruing to the 
assessee and not in respect of deduction of tax at source 
on sums payable to non-residents, the rate o f excha nge 
correctly applicable would be the rate on the date 
of deductiOll and not the last day of the previous yea r. 

No attempt was made to ascertain the rate of ex
change prevailing on the date of payment to the non
resident. In the absence of the data regarding the actual 
rates prevailing on the relevant dates, short recovery 
of tax, if any, on the payment relating to one commiss io
ner could not be worked out. 

Kera/a 

Jn Kerala charges the number o r assessees who had 
returned income in foreign currency could n ot 
be ascertained as no register was m a inta ined in the 
income-tax wa rcls reviewed . 

2 . 02 . 20 Other cases 

Some interesti ng cases noticed m audi t are: 

Andhara Pa rd es h 

(i) In his revised returns fi led under amnesty scheme 
an assessee, a registered firm, returned an income o f 
Rs.3.7 lakhs. Th is was not accepted by assessing aut
hority, since t he expenditure was not fully supported by 

\ vouchers and the accounts were not properly maint
ained. The income was therefo re estimated at 13.5 
per cent of net recei pts of R s.27,43,784 which consisted 
of net profits of R s.26,27,26 l and T. D.S. of R s. I, 16,523. 
But as seen from T. D.S. certificates enclosed to the 
return the ne t bill worked out to Rs.31 ,34,489 against 
Rs.26,27,26 1. Thus there was an under-assessment 
of income of Rs,68,476 ( 13.5 per cent of difference 
between Rs.31 ,34,489 and 26,27.261 ) which resulted 
in short demand of Rs. 16.43 4. 

(ii) An assessee , a public limited company , during 
the previous year relevant to assessment year 1985-86 
the assessment of which wa s completed in Octobe: 
1987, debited a s um of Rs. 1,32,12,231 to profit and 
loss acco unt towards paym ent to sub-contractors . 
But 110 tax was deducted at so urce on payment to 
sub-contracto rs. The a ssessee was liable to pay 
T.D.S . o f Rs. l ,32, l22plus interest under section 201 
(IA) of Rs. 74,295 for the period I April 1985 to 31 
December 1988 (date of audit) . 

(iii) On the strength of certificate issued by State 
Bank o r Indi a, an assessee was given credit of R s . 
14,500 (which was credited on 6.3 .1986) during asses
sment year 1986-87. However it was seen from Demand 
and Collection Register 1985-86 tha t the credit was 
adjusted against the a rrear demand for assessment 
year 1983-84. The assessee had not furnished the origi
nal challans in bot h the assernn ent years. The credit 
was given twice. 

(iv) As per the T. D .S. certificate work done by a n 
assessee firm was fo1· Rs.14,05,855 whereas R s. 
12, 70, 129 only was brought to profit a nd loss account. 
The d ifference of Rs. l ,35, 726 escaped assessment. 
The assessee fi rm a lsJ received co mmission from the 
sub-contracto rs, which was credited to profit and Joss 
account. But 2 per ·cent tax deducted at source recovered 
by the department in the na me of the main contractor 
in respect of the wor k allo tted to the sub-contractors 
was not o ffered to tax. T he T.D.S. of R s. 14, 170 was 
an income in the hands o f main contractor which is 
to be added back. Tax implication on both the items 
would be R s.33,799. 

(iv) In the assessment files o f eight assessees, verified 
during L988-89 in six wards under 3 Commissioners 
charges t ax deducted at source was given credit in the 
assessment orders based on duplicate xerox copy of 
t l1e certificate. Indemnity bonds were a lso not obtained
and placed on reco rd. The total amount of tax de
duction allowed in th is rega rd was R s. l ,94,532. 

(iv) fn respect o f 15 a ssessments checked during 
the year 1988-89 there was short computation of income 
due to the difference between the amount shown a s 
per T.D.S. certificates a nd the amount accounted for 
in the profit and loss account. The total short demand 
in l5 cases worked out to R s.1 ,07,760. 
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Tamil Nadu 

(i) In two wards credit was given in 3 cases towards 
tax deducted at source for Rs. 2,57, 102 (Rs. 54,150 in one 
case and R s. 2,399 in the second case and Rs. 220,553 
in the third case) without production of ci;rtifica.te 
of tax deduction in the firs t two cases. In one ward the 
lncome-tax Officer agreed to call for the certificate 
from the assessce. In the third ca~e the Income-tax offi
cer replied that t he T.D.S. certificates were not readily 
available and the general practice was to keep the 
certificate separately from the miscellaneous record 
during the subsequent audit of the ward also the T.D .S. 
certificate were not produced. 

(ii) Jn the au dit of one ward it was seen that a n assessee 
firm paid interest on the funds advance by some credi
tors calculated a t a percentage of the net profit of the 
business during the a ssessment years 1985-86, 1986-87 
and 1987-88 and debited the amount paid under the 
head ' Interest paid' in the profit and loss account of 
the respective years. 

But the assessee firm d id not deduct the income-tax 
at source as required under section 194A. The non-ded
uction of tax for 3 a ssessment years amounted to Rs. 
1,15,119. The interest and penalty to be levied thereon 
amounted to Rs.47,320 and Rs. 1,15, 11 9 (maximum) 
respectively upto 31 December 1988. 

(iii) In one case, an assessee engaged in the business of 
financing, obtained a refund based on a tax deduction 
certificate but failed to return the income of Rs. 1, 11,700 
received by him and cover~d by th~ T.D.S. Certificate. 
Thus, giving credit of tax deduction without assess
ment of the corresponding income resulted in i.hort 
demand of tax of Rs. 26,808. The Income-tax Officer 
replied that the assessment was completed under Section 
J 43(l)and h enc! no remedial action was possi ble. 

{iv) In the audit of 2 wards. it was see11 in 4 cases that 
while giving credit for T.D. S. certificates and granting 
refund to contractors the non disclosure of the correct 
income (covered by the T.D.S. certificates) was not 
checked by the department (the assessee returned 01~ly 
lesser amount.:. as thtir income). These cases were 
pointed out in audit with tax ... ffect of Rs. 1,00,232 . The 
Income-tax Officer replied that the assessment!! were 
completed in a summary manner. 

( v) The Act provides that where Lhe Income-tax 
Officer is. satisfied that the total inc .me uf a contractor 
justifies deduction of income-tax at any lower rate or no 
deduction of incou-.e-tax, as the case may be, he shall 
give a certificate acco rdingly, and the person respon!>ible 
for paying the rnm shall deduct tax at the rate specified 
in such certificates till the certificate is cancelled by the 
Income-tax Officer. 

During scrutiny of the assessment of a registaed firm 
engaged in the business of labour contract fo r assessment 
year 1985-86 compUed in March 1988 on a total income 
of Rs. 1,46,41 ,550 it was set.r, ir• aud it that during the 
previous yectr t ax was deducted at source at the lower 
rate of 1 per cent as against 2 per cent provided in the, 
Act, as authorisea by the Income-tax Officer under the 
above mentioned provisions of the Act. As the as•e~
ment resulted in a net tax demand of Rs. 37,53,949 the 
!TO's order to deduct tax at lower rate of l pt r cent 

resulted in a co llection of tax at source of Rs. 3,54,649 
only a~ against Rs. 7,09,298 ana consequent postpont.
ment in revenue cullectior: of Rs. 3,54,649 by over 
40 months. 

Assam 

The Income-tax Act, 1961, prc· vides that if any person, 
principal officer er company does not deduc.t or after 
C.educt ing tax at source fails to puy the tax ~is required 
by o r under this Act, he or it shah be liable to pay simple 
interest at the rate of 12 per cent per annum (IS per cent 
from I October 1984) on the amount of ~uch tax from 
the date on which such tax was deductible to the date on 
which such tax is actually paid. 

The asses£ee, a registered firm, filed return for assess
ment years 1984-85 to 1986-87 (March 1987) under 
amnesty scheme. Out 0f these rc:turns, assess.ment of 
income for assessment year 1984-85 was completed in 
summary -manner (November 1987). Assessment of 
subsequent two years could not be completed due to 
non-submission of tax deduction certificate by the 
assessee as evidenceu from the assessing officers 
letter to the asscssee. In all the above three years the 
assessee showecl huge cutstanding (tax deducted at 
source) liabilities in the balance fbeet. Audit observed 
(February 1988) that the assessee realised tax of Rs .. 
5,855, Rs. 42,711 . Rs. 39,653, Rs. 74,21 8 and Rs. 61,282 
in assessment years. 1980-81, 1981-82, 1982-83, 1983-84 
and 1984-85 respectively. Out of the above realisation 
Rs. 4,233, Rs. 1,007 and Rs. 7,698 pertaining to assess
ment year 1980-81 were remitted in April 1981, March 
1982 and April 1984 respectively. The assessee also· 
rcmittec' Rs. 1,833 perta ining to assessment year 1981-82 
in April 1983, Rs. 88 .26 aud Rs. 6,000 for assessment 
year 1982-83 in April 1983 and May 1984and Rs. 26,500 
and Rs. 18,350 alsu in May 1984 relating to assessment 
year 1983-84 and 1984-85 rc~pectively. Thus out of the 
total n:alisation of Rs. 2,33,819 o nly Rs. 74,447 bad been 
remitted to Government accounts during the above 
period leaving a bal<mce of Rs. 1,59,372 to roll in his 
business. Interest for su..;h non payment of tax was not. 
however, levied in the assessments upto assessment year 
1984-85. Interest realisable frcm the assessee on out
standing balance at the prevailing rates (from April 
L980 to March 1988) wcrkt"d out in audit at Rs. 1,26,090<!. 
The omission rernlted in ncn levy of interest of Rs. 
1,26,090 upto March 1988. 

The case was reported to thL Departme1~ t in May 
1988; their reply has not been received (May 1989). 

2 . 02 . 21 Irregular atljustment nf tax deducted from salaries 
in the following financial year 

Bihar 

Under the provisions of sub sectiGn (3) of section 192 
of the Income-tax Act, 1961. the person responsible for 
making payment of sala ries may, at the time of making 
any deduction of tax at source, increase or reduce the 
amount to be dt ducted under section 192 for the purpose 
of adjusting any excess or deficiency arising out of any 
previous deduction or failure to deduct during the finan
cial year. Thus, the disbursing officer is authorised to 
adjust any excess or cteficiency pertaining to and during 
the same fi nancial year only and not after the close of the 
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financial year. An assessec company filed statement for 
the years 1986-87 and 1987-88 showing total amour.t o f 
tax required to be deducted as per annual returns under 
section 206 of the 1 ncome-tax Act, 1961 , total amount of 
tax actually credited to the Central Government during 
the year and adjustment of the tax credi ted to Goverr..
mt:nt in excess. 

Under the Income-tax Act, I 961, every contractor, 
who enters into a contract exc,eedng Rs. 50,000 is required 
to furnish within one month a statement fit. Form No. 57) 
giving particular.- uf the co ntrac,t to the asses!>ing officer. 
Jn case cf failure ta comply with the provisions, the 
Commissioner of Jn.;ome-tax may impose a fine upto 
fifty rupees per day but not exceeding 25 per cent of the 
value of the contract. lt was noticed duri~g test check 
that the provision!> were not complied with and no action 
was taken by the department for the breach in such cases 
though fine leviable in those cases amounted to R!'. 
80, 100. 

2 . 02 . 22 . Irregular refund of tax deducted at source 

West Bengal 

The te~t check cond ucted by audit in two income-tax 
wards under a general district revealed that in the re
gular assessments of income: in respect of for ty assessees 
for •the assessment yea1s 1983-84 to 1986·87 completed 
in a summary ma111;er between April 1987 and October 
1987, :.> total demand of Rs. 6,556 was raised against 
the tax deducted a t source amounting to R s. 3,42,374 
and the difference c.f R s. 3,35,818 wa s refunded. Veri
fication in audit of the correctness of tax deduction 
certificat es filed by the assessce revealed that the persons 
who had issued the tax deduction certificates were not 
borne in the books of the department and were not being 
assessed. In the circumstances, the genuineness uf the 
T.D.S. certificates issued could not be established and the 
correctness of the refunds of Rs. 3,35,818 could not be 
verified. 

The t~st check conducted in two other income-tax 
wards under a refund circlf. also revf'alcd that in the 
regular assessment of income in respect of J 0 a~sessees for 

Uttar Pradesh 

the asscssment years 1984-85 to 1986-87 completed in 
a summary manner between July 1987 and March 1988, 
nil df.mand wa~ raised against the tax oeducted at source 
am1,,unting to Rs. 57,530 and the entire amount of Rs. 
57.530 wa& refunded. Verification in audit of the correct
ness of the two deduction certificates filed by the assessees 
revealed that in this case also, the persons who had 
issued the tax dedaction certificates were not borne 
on the books of the department and were not being 
asstssed. In the circumstances the genuineness of the 
T.D.S certificates issued could not be esIB.blisbed and the 
correctness of the refunds of R s. 57,530 on the basis of 
thl' certificates could not be verified. 

2 . 02 . 23. Working of Tax Deduction Account Number 

For better monitoring ot deduction of tax at source and 
its deposit into the Government account the Finance 
A1,,t, 1987, ir•sertcd, with effect from l June 1987, a 
new section 203A in the Income-tax Act. Every person 
deducting tax at source in respect of any payment maae 
by him and who has not been allotted a Tax Deduction 
Account N umber (f AN) should apply (Form No. 49B) 
within one month from the end of the month in which 
tax was deducted to the Incume-tax authority fc>r the 
allotment of TAN. The TAN so allotted shall be quoted 
in all challans for payment of any tax deducted at source, 
in all certificates for tax deducted and in all the prescribed 
returns filed by persons deducting tax at source. Failure, 
within reasonable t ime to do so will attral.t the penal 
pre.visions of the Act , extending upto Rs. 5000. 

A review of a llotment of tax deduction Account 
number revealed the following : 

Tamil Nadu 

In 5 T .D.S. wards in Tamil Nadu charges, out of 
13,253 applications received fer allotment of TAN 
upon 31 M arch 1989 the number was allotted in 12,618 
cases and in respC!,,t of tne remaining 635 cases tht: allot
ment was stated to be in progress. No case of penal action 
taken for non-1_;ompliance of provision of section 203A 
was noticed in any of the ward~ . Information regarding 
the number of persons resp0nsible for T.D.S. was not 
av3ilable in any of the wards. 

The positio1t of a llotment of Tax Deduction Account N umber re lating to salaries b) the fo ur Commissioners 
checked by Audit in Uttar Pradesh was as under : 

Year 

1987-88 

1988-89 

Total No. 
of persons 
responsible 
for T.D.S. 
from salaries 

733 

Nol known 
to the I.T. 
Department 

No. of applications 
received fo r 
allotment of 
T.D. A/c No. 

247 

690 

2. 02 . 24. Non levy of penalty for non-submission of appli
cation for tax Deduction Account Number (TAN) 

(i) Of the 2104 persons who had furnislled the Annual 
return in Form 24 during the F inancial year 1986-87 
only 937 persons submitted applications for allotment 

No. of persons N o. of applications Broad 
to whomT.D. pending reasons fo r 
A/c No allotted. pendency 

247 N il Appli~tions 
are under 

490 200 process 

of TAN for 1987-88 till 31 March l989 although the due 
date was 30 September 1987. The remaining 1167 
persons who had bi;come defaulters, were liable for penal 
ac tion but ro action was taken by the depar tment in 
this regard . The aggregate amvunt of penalty leviable in 
such cases worked out to Rs. 58. 35 lakhs. 
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Dividends 

For a llotment of Tax Dcc\uction Acco unt N umber 
'f' relating to d ivide11.cts in accorda1,ce wi th th1. provisions 

of the Income-tax Act. 1961, only 7 companies 
during financial yev.r 1987-88 and 5 co mpar.ies during 
finan(.jial year 1988-89 had applied t ill 31 March 1989 to 
whom such number was duly, all~tted. No applicat ion was 
pending as at present (April 1989). No action to impose 
penalty against defaulters for 1~on-submission of aprlica-

Interest other thun interest on securities 

tion was initiated :c:o far alt ho ugh numb.::r of companies 
tha t are required to apply for allotment of T AN could 
easi ly be co llected from the wards where co mpanies are 
asses5ccl.. 

Tntcrest on 5ecurltics 

(ii) No person hat~ appl ied fo r <~lkitmc1't o f tax deduc
tion account number ll!'rlcr the head ' lnte rest on 
securities' at the offices test chcckec! in audit. 

(iii) The posit io n of 2-l!otment of Tax De<luction Account N umber relat ing to inlcre<;l (otht:r than interest 
o n sec urities) is as under : 

Year 

1987-88 
1988-89 

T OT AT· 

Total No. 
o f persons 
responsible 
for T.D.S. 

610 
215 
825 

Winnings from lottery or crossword puzzle 

No. of applications 
received for allot-
ment ofT.D . 

c No. 

935 
1010 
1945 

(iv) A test check disclo~ed that tl1e person responsible 
for deduction of tax from winnings from lottery had not 

Payments to contractors and sub-contractors 

No. of persons No. of application5 Broad reasons 
to whom T .O. pending for pendency 
A/c No. was 
allotted 

935 ii 
1000 LO o rc.t$OllS given 
1935 LO 

submitted any :.uch application for allutment of Tax 
Deduction Account Number till 31 M arch 1989. No 
acti0 n to initiate a1ty p e1,alty was also taken. The penalty 
leviable in this ca<;e was R s. 5,000. 

(v) The position of a llotment o f Tax Deduct io n. Account N umber in the case o r contrnctors and subcontracto rs 1s 
as under : 

Year 

1987-88 
1988-89 

TOTAL 

Insurance commission 

Total No. of 
persons responsible 
for T .D.S. 

25 
ii 

25 

No. of applications 
received for 
allotment of 
T. D. A/c No. 

5 
132 
137 

(vi) The number of persons respo nsible for deduction 
of tax at sou rce from insurance comm ission fo r the 
financial year 1987-88 was 22 against which o nly 6 
persons had submitted applic11tio ns for TAN upto 3 1 
March 1989 while the remain i11.g 16 persor.s had become 
defaulter s liable to penalty for not complying the pro
visions o f the Act. No. action regarding imposit ion 01" 
penalty against defaulters was initiated hy the depart
ment. The aggregate amo u:tt of penalty leviab le worked 
o ut to Rs. 80,000. 

Ker ala 
For want of detdils, it could not be assessed in audit 

to what extent the p rocedure envisaged in the new pro-

Andhra Pradesh 

No. o f persons No. of application~ Bro ad reasons 
to whom T.D . pending for pendency 
A/c No. allotted 

5 Nil 
132 Nil 
137 Nil 

vision is bein!? followecl. One of the two Commissioner s 
of Inco me-tax could not • furni sh even the to ta l 
number of Tax Deduction Account Number~allotted 
d uring 1987-88 and the sectio n wise detai ls fo r 
1988-89. 

Karnataka 

T he total llltmber of persons respo nsible fo r T.D .S. 
was available o nly in respect of Section l92 c f th~ Act, 
which came to 4,123. As agair.st these 4 , 123 employers 
(as on 31-3-1 988) only 892 had <~pplicd fo r a llotment of 
T.D . Number. No penalty proceedi1~gs were init iated in 
respect of employers who <lid r.ot apply for al lo tment of 
T.D.S. Nos. 

The follo wing a re the ctetai ts or 1101' a llotment of Tax Deduction Account Number and reasons for the 
pendency (given by 4 warcl.s) in 7 warc.s under 3 Commissioners charges of Andhra P radesh: 

Year 

1987-88 

1988-89 
T OTAf. 

Total No. of Applications 
persons responsible received 

not knuw 

23 1 

372 
603 

A/c No. 
allo tted 

60 
GO 

69 

Pending 

231 

312 
543 

Reasons for 
pending 

Higher a uthorities 
were addressed regar
ding prodecure/ iost
ructions received from 
higher authorities. 
Allotment in progress 
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In one ward 34 persons who were responsible to apply 
for Tax D eduction Account Number had not applied for 
it. Penaity leviable on them would be Rs. 1, 70,000 
(5000 x 34) under Section 272 BB. I n a salary ward 
under one charge, no n umber was allotted as on 3 1. 
March 1988. 

Rajas than 

(vii) Salary (Section 192) 

Jodbpur Charge 

Applications for the allotment of Tax Deduction 
Account Number (TAN) were received in 141 cases 
and account numbers were a llotted by the department 
as against 511 employers listed in the Register of Emp
loyers. Action in remaining 370 cases was not ta ken 
as contemplated in the Act. 

Jaipur Charge 

As against 2094 names entered in the employers 
register. TAN numbers were allotted in 129 cases 
where applications were received by March 1989. 
N o action was taken in the remaining cases. Interest 
on securities (Section 193), Dividends (Section 194), 
Interest other than interest on securities (Section I 94A) 
Whning from lotteries (Section l 94B), Payments to 
contractors (Section l 94C), Insurance Commission 
(Section 1940), other sums (Section 195). 

Jodhpur Charge 

The department was not maintaining any record 
on the basis of wrjch the number of persons responsible 
for deducting tax at source under the various head 
of income could be ascertained. Till March 1989 
such returns were being received in the offices of the 
asses5ing officers having jurisdiction over such assessees. 
Tax Deduction Account N umbers were a llotted in 
6254, 16 and 4 cases where the «pp!ications were received 
for allotment under Sections 194A. 194C and 194D 
respectively. 

Jaipur Charge 

In Jaipur charge also no record was maintained 
to ascertain total number of persons responsible for 
deduction of tax at source under the provisions of 
these sections. However, out of 1196 appl!cations 
received for a llotment of account n umbers under Section 
194A, 194C and 194E, allotments were made in 1033 
cases only and in the remaining 163 cases account 
numbers were not allott.ed till March 1989. 

Punjab 

It was noticed in Punjab charges that TAN was 
not quoted even in a single case on the periodical 
returns, challans and certificates upto December 1988. 
It was further noticed that although applications for 
allotment of T AN had been 1eceived from t he persons 
concerned within the specified time, account numbers 
were not allotted upto August 1988. Pena l provisions 
were not invoked in any case. 

Madhya Pradesh 

ln two wards under two Commissioners · charges 
2305 applications were received during t he years 1987-88 
and 1988-89, but non.c of the applications were dis
posed of. The reasons for non-allotment of account 
number in these cases we.estated to be (i) procedure 
for allotment of account number not received from 
Commissioner of Income-tax and (i i) shortage of staff. 

The exact number of applications which were to be 
received could not be ascertained as the register of 
employers in Form lTNS 118 was not fou nd maintained/ 
complete with the result the exact amount of penalty 
could not be ascertained. lt was. however, intimated 
by the Deputy Commissioner of Income-I ax (Audi t 
and System) under One Commissioner that the work of 
allotment of T.A .N. (Permanent Ac..:ount of T.D .S.) 
was unde1 process. 

Gujarat 

Test check of allotment of Tax Deduction Account 
umber in seven Commissioners charges in Gujarat 

revealed that in none of these charges, the total 
number of assessees who were required to apply for 
tax deduction account was available. In respect of 
assessees who had not yet applied for the tax deduction 
account, no action had been taken to initiate action 
against them. The penalty leviable in respect of the 
a!.sessees who had not yet submitted the applications 
is not ascertainable in the absence of an alphabetical 
index of assessees who are deducting tax at source. 
ln so far as the p1ogress in allotment of tax deduction 
account number was concerned, it was noticed that 
as on, 3 l March 1989, 26,458 applications had been 
dispor.ed of and a llotment was pending in respect of 
6,310 applications (2,508 due to iucompleteness of the 
applications forms in one Commissioner's charge 
and 3,802 due to transfer of allotment wo1 k in an.other 
Commissionei's charge). 
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West Bengal 

The department in West Bengal charges stated that 
out of 8,000 persons responsible approximately for 
tax deduction at source, 5,110 applications had been 
received and all of them were allotted the Tax Deduction 
Account N umber. The remaining 2,890 persons had 
eithe1 not applied for allotment of tax deduction account 
number or having applied fo r such were awaiting 
allotment of tax Deduc..tion Account N umber. Al
though there is a provision for levy of penalty under 
section 273 BB penal ty proceedings had not been 
initiated against any such defauJters. 

Delhi 

[n Delhi charges, no records contammg the details 
of persons responsible for deduction of tax at source 
was being maintained in the absence of which it is not 
understood as to how it was ensured that t he requisite 
applications had been icceived in all cases. A register 
in two volumes called ' Receipt Register' fo r 1988-89 
was prod uced to audit wherein 11,422 applications 
for allotment of tax deduction account numbers were 
found recorded. But no periodical report/abstract 
showing the to tal number of applications received, 
number of cases in which Tax Deduction Account 

,. 
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Number was allotted, number of ca e pending for 
allotment was ever prepared by the department. In 
the absence of detai ls it could not be assessed in audit 
as to what extent the procedure envisaged in the new 
provision was being followed. The depa1 tment could no1 
furnish the total number of Tax Deduction Account 

umbers allo tted during the yea rs 1987-88 and 1988-89 
o r the sectionwise details. 

Bihar 

1 n Biha r charge . the allotment of the Account 
umber was not taken up in wards/ uni ts at Ranchi 

ti II the end of 1988-89. 

While uo action was taken fo r stock ta king ol' the applications received and for allotment of TA N in Ra nchi ward/ 
units till April 1989 the position. of the allotment work in other wards/ units under review was as shown below 

Total No.of o. of applica t ion~ o. of persons No. of applica tions 
persons responsible received for allot- to whom T.D.S. pending 
for T.D.S. ment ofT.D.S. A/C N o.not 

Year 

:\/C No. allotted 
,-- --, -... ,--- ----A-- ---, 
Patna Begu-

sarai 

1987-88 Not available ii Not 
furnished 

1988-89 74 

Delay in allotment of account num ber was stated to 
be the want of printed fo rms and further administrative 
instructions in the matter. 

Jammu and Kashmir 

No accou1ll numbers were allotted. The depart
ment had not maintained any record with regard to 
allotment of Account Numbers. 

Haryana 

No T.D. Account number was a llotted either by 
assessino officer or the T.D.S. Circle during 1987-88. 
During l988-89 in l ,349 cases, ·T.D. Account number 
were allotted to the employers only by the J.T.O. (System
computer Cell.) T. D. Account numbers were not recorded 
on monthly returns/chal lans of February 1989 received 
in March 1989. N o penal action was taken. 

Orissa 

Out of 152 applications received for a llotment of 
TAN the number was allotted irl 119 cases, 33 cases 
were ' pending. The number of applications fo r allot
ment of TAN received in one circle could not be fur
nished by the department a nd no account 1tu mber has 
so far been allotted in this circle. 

Assam 

It was seen from the records of D.C. l.T. Assessment 
Range I Guwahati and D .C.I.T. Assessment Range II. 
Guwahati that applications received during 1987-88 
and 1988-89 from the persons for allotment of tax 
deduction account numbers were transferred to the 
T.T.O. ward 1(4) Guwahati but the allotment of account 
number is still pending (July 1989) a the T.T.O. ward 
1(4) took no action in this regard. 

2 . 02 . 25 Internal Audit 

The department has a full-fledge<.! Internal Audi t 
Department. One of the duties of the Internal Audit 
parties is to check whether the tax demand and col-
1.ections/recoveries are con-ectly brought to account 

Hazari Patna Begu- Hazari Patna Begu- Hazari 
Bagh 

6 

9 

7 l 

sarai Bagh 'iarai Bagh 

Nil Ol 6 Nol 
furnished furnished 
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and the relevant 1ecords/accou 11ts arc maintained 
properly and also to verify : 

(a) Whether there is any inordinate delay on the 
part of employers to deduct T .D .S. from 
salaries and whether interest under section 
20l( lA) was levied by Tncome-tax Officer. 

(b) Whether there has been any case where the 
employer has given a certificate fo r an assessee 
tmder section 203 regarding the amount 
of salary paid and tax deducted al source 
while actually no tax was deducted at source. 

The departmental Manual of office Procedure also 
requires the Inspecting Assistant Commissioners (Now 
Deputy Commissioners) to watch the proper main
tainance of prescribed registers and records as also the 
mechanism to ensure prompt receipt of returns an.d 
statements from employers etc. , during their inspections. 

Despite the coda! provisions in this regard, it was 
seen during the review that no internal a udit or in-
pection had been carried out in the wards covered 

by test check in Tamil Nadu, Bombay, Rajasthan, 
Punjab, Mad hya Pradesh, Gujarat, West Bengal , 
Delhi, Haryana and Jammu and Kashmir. Most ot the 
irregularities brought out in this review could have been 
detected in time, if only internal audit is strengthened 
a nd internal audit of the T.D.S. wards conducted 
according to a time-schedule. 

The paragraph was referred to the Ministry of Finance 
fo r comments in September, 1989, the reply from the 
Government has not so far been received (October 1989). 

2. 03 M istakes in assessments completed under the 
summary assessment procedure 

A-I NCOME-TAX 

2. 03. I 1 n para 3. I of the Audit Report for the year 
ended 31 March 1987, the procedure of assessment, 
especially the summary assessment procedure, was 
reviewed Fl D.d the review results involving substantial 
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irregularities of diverse nature, s~ggeste.d that the 
built-in-control in the procedure. mcludmg randum 
sample scrutiny with a view to ensuring that the pro
edure was not being abused, was not being strictly 
applied. Simi lar irregularitlcs were reported in para 
4.41 of the Audit Report for the year ended :i i M~rch 
1988. 

2. 03. 2 According to the Action Plan for I 988-89, 
of the Income-tax department, tile summary assessment 
scheme was extended to all income groups irrespective 
of the size of income or loss returned, and in every 
income group only a small percentage would be sub
jected to scrutiny working to an overall 3 percent. 
Thus the practice of even the limited randum sample 
scrutiny to act as a check on any abuse of the scheme 
was dispensed wi th. 

2. 03 . 3 In their I 73r<l Report (8th Lok ab ha) ( 1989-90) 
on para 3. !- Assessment procedure- Summary and 
scrutiny assessments, of the Audit Report for the year 
ended 31st March 1987, the Public Accounts ~ommittce 
reviewed the implementation of the Summary Assess
ment Scheme and recommended that the effectiveness 
of the Scheme should be reviewed by a Committee of 
Experts, including economists. While observing that 
the irregularities. under assessments, etc., that are 
pointed out by Aud_it are direct~y indic~tive of the 
failure of the assessmg officers in carrymg out the 
summary assessments i11 a p roper way, the Committee 
disapproved the Board's instructions for stoppage of 
all action on audit findings in summary assessment 
cases and recommended follow up action in respect 
of all cases commented in the audit paragraphs. The 
Committee a lso recommended that the Ministry may 
ensure proper implementation of the sample scrutiny 
system by all Commissioners by a time-bound pro
gramme for a ll past periods to gaurd against any misuse 
or abuse of the scheme. 

Name of tbc circle Asscssec Assessmcm 
year 

2. 03 .4 The test audit of the cases decided under the 
summary assessment procedure during the year I 988-89 
revealed further similar irregularities in 6,547 cases 
involving a total revenue effect of Rs. 1,848. 61 lakhs 
(Rs. 837. 79 lakhs in 5.836 cases dw·ing 1986-87 and 
Rs. 1,382.41 lakhs in 4.090 cases during 1987-88). 
The mistakes, covering the whole gamut of direct 
tax laws, fell broadly under the following categories : 

Nature of irregularities 

(a) Arithmetical errors in returns, accou.nts 
and documents and prima fncie, in
admissible expenses allowed. 

(b) Omission to disallow deductions, 
allowances or reliefs, prima facie, in
admissible but claimed in the return 
and allowed. 

(c) Irregular set off and carr) forward 
and set off of unabsorbed losses, 
depreciation, elc., and other reliefs. 

(d) Other lrregulari1 ics 

Tota l 

No. of Tax Effect 
cases (fn lakhs of 

Rs.) 

1,426 313.82 

1,387 306. 00 

322 104.0J 

3,412 l,124 . 78 

6,547 t ,848 .61 

Arithmetical errors in returns, accounts and documents 
and prima facie, inadmissible expenses allowed 

2 .03. 5 On test check it was noticed that in 29 Com
missioners' charges, arithmetical mistakes in t he returns 
and accounts filed by the asses~ccs were not corrected 
in 229 cases involving a tax effect of R s. 42. 73 lakhs. 
Similarly in l , 197 cases, with a tax effect of Rs. 271 . 09 
lakhs, expenditure, prima facie, not admissible but 
claimed by the assessees in the returns was not dis
allowed. A few important cases are given in the fol
lowing table : 

Nature of object ion Revenue 
effect 
(Rs.) 

Andhra Pradesh R.F. 1987-88 Due to a mistake in casting the total of credit side of profit 
aod loss account, the net profit was worked out less by 

31,976 

Himachal Pradesh R.F./ lndl. 1986-87 
1987-88 

Uttar Pradesh R.F. 1987-88 

Bihar lndl. 1987-88 

Kera la AOP 1984-85 
1985-86 

West Bengal Co. 1985-86 

Rs. J ,30,200. 

Jn 8 cases assessed in four un its, inadmissible expenses 
being irregular deductions under 40A(3) of Rs. 15,03,209 
were allowed as claimed. 

Expenditure of Rs. 8,96,048 debited to profit and loss account 
instead Rs. 6,24,640 as per deta ils of expenditure, thereby 
reducing the income by Rs. 2,71,408. 

Share of cost of goodwill of Rs. 70,000 debited to profit 
and loss account not disallowed as capital expenditure. 

Double allowance of bonus and gratuity paid aggregating 
to Rs. 3,44,729-once as a d irect deduction and again 
by including in other allowable expenditure. 

Contribution of Rs. 89,849 lowards unapproved 
fund not disaUowed. 

~atuily 

72 

4,93,304 

56,597 

37,485 

1,40,600 

1,02,096 
(including 
interest for 
late filing of 
return). 

I 
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Adoption o~ l oH profi t rate 

•-, 2. 03. 6 The tesl check d isclosed that in 7 Com missioners charges, returns were fi led adopting low profit rate 
tl1a11 in c:ir! icr year~ m 88 cases involving u t ::tx effect of Rs. 27 . 56 lakhs. A few instances arc 

1 

Name of lbe circle Assessee Assessment 
year 

Nature of objection Revenue 
effect 
(Rs.) 

Himachal Pradesh Contractor 1986-87 
1987-88 

Income estimated a l less lhan 10 percen t (as generally 2,15,901 
adopted in earlier years) in the assessment years J986-87 
and 1987-88 involving under assessment of income of 
Rs. 6,49,786. 

Uttar Pradesh lnd l. 1986-87 Pro fit returned at I . 5 percent, though in earlier years the 62,02J 
rate of profit of 7 p'::rccnt was decided in appeal (uncler-
assessment of income Rs. 1,12,700). 

Uttar Pradc\h lndl. 1986-87 
1987-88 

Profit returned at 4 percen t against 8 percent adopted 56,212 
in ea rlier years (under assessment of illCOme of Rs. 2,53,828 
and Rs. 3,58,560). 

ln<ll. 1987-88 Profit r.:tumed at 10 percent on gro~s receipt · was reduced 
by inadmissible dcdu;:1ions o r allowances aggregating to 
Rs. I , 15,242. 

61,1 41 

Assam R./ F. 1984-85 
1985-86 

f>rofi t estimated and retw·ned at 2. 5 percent against the 98, 759 
12. 5 percent (against 7 percent returned) adopted for 
tile earlier th ree years (under-assessment of income Rs. 
1,42,050. 

Assam R/ F. 1985-86 Profit returned at 4. 76 percent against .10 percent a ppl ied 1,24,187 
in earlier years (under-assessment of income of Rs. J ,92,083). 

Gujarat R/F. 1986-87 Fall in job receipts by Rs. 6 .23 lakhs, to Rs. 0.22 la.khs 3,55,774 
despite incre.'lse in purchases, sales and closing stock. 

Rajasthan R/F. 1985-86 Under estimation of profi t by I . 7 percent ( 12 percent lo 1,07,990 
4 . 3 percent). 

Incorrect computa tion of salary income 

2 . 03 . 7 Under the extant instructions, agents of Life 
lnsurance Co•·poration of Ind ia who get commission 
on the basis of business secured by them are not entitled 
to any standard deduction applicable to salary inco me 
and in t heir cases where no detailed accounts are kept 
such income is subject to an adhoc deduction of 50 
percent of the commis~ion. The Development Officers 
of the Life Insurance Corporation are, however, regular 
employees of the corporation but are allowed to earn 
incentive bonus and commission. Tn their cases, the 
standard ded uction is admissible only in co mputing the 
salary income. 

Andhra Pradesh 

(i )(n) In 49 case, uJ1der 4 Commissioners' charges, 
tht: Dcvdopmc11t OHicers of t he Life Insurance Cor
poration of India were allowed d eduction of expenditure 
from t he commi'>sion received by them in contraventio n 
of the .Board'~ fnstructions issued in October I 987, 
instead of restricting the standard deduction to <;alary 
(undercharge of tax Rs. 6,39, 703). 

(b) fn the ca~es or three assessees, one an individual 
and two other Hindu · Undivided Families. rel ief wa 
allowed on contr!bmion Lowards life insurance prernia , 
etc., in excess of Rs. 40,000, at the prescribed rates. 
(Shore demand of tax amoUJ.Hed to Rs. 43,787). 
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Karnata ka 

(ii) 17 D evelopment Officers of Life Insurance Cor
poration oflndia, were. in addition to standard deduc
tion, allowed either deductions towards expenses or 
certain amount of incentive bon us was excluded from 
the total income, which re·ulted in short levy o f tax of 
Rs. 2,52,988. 

Gujarat 

(iii ) In the cases of 4 Developmen t Officers in two 
Commissioners charges the deduction at 40 percent of 
the gross receipts ?f in~entive bonus amotmting to 
Rs. 1,89,880 was cl:l tmed and allowed towards expenses 
incurred by them cl uring the assessment years J 985-86 
to 1987-88. The assessees also claimed the additional 
conveyance expenses of Rs. 87,668 as exemp t from tax. 
The irregular deductions resulted in total under-assess
ment of income o f Rs. 2,77,548 with short levy o f tax 
of Rs. I, 19,908. 

Incorrect computation of property income 

.Karnataka 

2.03.8 (i) An as essee claimed deductions of Rs. 9 1,503 
and R s. 49,327 for I 985-86 and 1986-87 respectively 
towards interest against income from house property 
which was a llowed in the assessments concluded under 
stuumary assessment scheme, tho ugh wh ile computing 
the assessment for the assessment year 1984-85 after 
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scrutiny, the assessing officer had disallowed the claim 011 

the gmund that no capital was borrowed specially for 
the consh uction of the property . .Besides, vacancy al low
ance of Rs. I , I 0,833 was also claimed and allowed though 
the property was vacant throughout the assessment 
year 1986-87. Consequently, there was a short levy or 
tax of Rs.53,669 for both the years. 

Uttar Pradesh 

(ii) An Assessee HUF (specified) d id nei ther return 
rental income of godown for assessment years 1983-84 to 
1985-86 nor the assessing officer assessed the same, 
though in the assessment for the assessment year 198 1-82. 
the Income T ax Officer bad not accepted the plea of the 
assessee that the godown had been t ransferred to another 
person. The omission led to escapement of property 
income by Rs. 94,520, Rs. 84,775 and Rs. 74,735 res
pectively and consequent short charge or tax o f Rs. 
2,78,934. 

Incorrect valuation of closing stock 

2. 03.9 It has been judicially held that the privilege 
of valuing closing stock in a consistent manner is avail
able to only a continuing business and the closing stock 
has to be valued at market va lue in order to determine 
the true profit of a business on the date of closure or 
business when a business come~ to an end. 

Andhra Pradesh 

(i)(a) On d issolution of a registered firm on 04. 0 I- I 986 
the closing stock of Rs. 8,82,290 was distributed a mong 
the two partners of the firm and the two partners valued 
their shares of stock in their individual business as 
Rs. 31, 76,830 and Rs. 29, 15,8 12 respectively. The firm , 
on dissolution, had, however, not revalued its closing 
stock at market price which resulted in unde1-assessm ent 
of income to the extent of Rs. 52, 10,352 (tax effect of 
Rs. 33,05,946, including interest for late fi ling of 
return and non payment of advance-tax) . 

(b) An asses see firm has been valuing, its closing stock 
consistently at cost price. For the assessment year 
1987-88 the value was, however, adopted after an ai bi
trary or adhoc deduction of 20 percent from the earlier 
year's valuation which resulted in the closing stock 
being undervalued by Rs. 1,96,840 (Rs. 7,87,357 a~ 
against Rs. 9,84,197) and short demand of tax Rs. 
1,10,222. 

Karnataka 

(ii) The closing stock, on dissolution of three firms. 
was not valued :?.t market rate as required under law 

which resulled in short computation of income by R s· 
7,25,062 and consequent shor! levy of tax of Rs. 2, 59,202 
[or the assessment years 1985-86 and 1987-88. 

Uttar Pradesh 

(iii) Two registered firms showed their opening value o f 
tock at higher values and the same did not tally with 

the closing stock shown in the preceding years. The clos
ing stock as on 31 -03-1985 were Rs. 1,83, 760 and 45,24 7 
but the opening stocks as on 01-04-1985 (assessment 
year 1986-87) were shown at Rs. 7,41 ,806 and Rs. 
3, 17,500. These mistakes led to under-assessment of 
income by Rs. 8,38,299 (tax effect of Rs. 2,06,244) . 

Tamil Nadu 

(iv) A registered firm was dissolved on (24-10-1984) the 
last day of the previous year relevant to the assessment 
year 1985-86 and was taken over as a proprietory concern 
by one of the partners. While completing the assessment 
of the firm, the value of theclosing stock was adopted 
at the cost price of Rs. 5,24, 744, even though market 
value was to be adopted in such cases. The total value 
of closing stock at market value worked out to Rs. 
6,67,684 involving short assessment of inco me by Rs. 
I ,42,940 (tax effect of Rs. 98, 135). 

Omission to disallow liabilities on account of taxes, duties 
etc. collected but not credited 

2.03. 10. From the assessment year 1984-85, in comput
ing the business income, liability on account of tax, 
duty, etc., payable under any law or sum payable as 
contribution to any provident f und, superannuation or 
gratuity fund are allowed as deduction only in the year in 
which the amounts are actually paid to the Government 
and to the fund, as the case may be, and the liability is 
not allowed on accrual basis. 

ln the cases of 410 assessees assessed in 19 Commi
ssioner's charges in Himachal Pradesh, Delhi, Andhra 
Padesh, Karnataka, Orissa, Haryana, Assam, Uttar 
Pradesh and R ajasthan, Central Sales-tax, State Sales
tax, purchase-tax, turnover-tax and other duties and 
employers contribution to the provident fund,etc. , 
amounting to Rs. 4 7. 78 la khs collected by the assessees 
during the period relevant to the assessment years 1982-
83 to 1987-88 were not actually paid to the Government 
and to the Funds. However, the liabilities claimed by the 
assessees on account of payments of these taxes a nd 
duties were allowed in the computation of business 
income in the assessments made under summary assess
ment scheme. 

A few examples are given below: 

Nature of objection Tax effect 
Rs. 

Name of circle Assessee Assessment 
year 

Himachal Pradesh Firms/Ind I. In tive units liabilities of sales-tax and other taxes or 1,33,579 
duties amou~ting to Rs. 6,96,969 shown as outstanding 
in balance sheet not added back to the income of the assessees. 

Pel hi Jodi. 1986-87 
1987-88 

Cen1ral aud Local sales tax included in sundry creditors 1,92,858 
and other liabilities shown in balance sheet oot added 
back . 
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Name of ciclc 

Andhra Pradesh 

Madhya Pradesh 

Uttar Pradesh 

Uttar Pradesh 

Uttar Prades h 

Uttar Pradesh 

Assam 

West Bengal 

Kamata.ka 

Rajasthao 

Assessee 

R/ F. 

Co. 

R/ F. 

R/F. 

Trnst/Indl. 

Tndl. 

lnd l. 

R/F. 
Company 

Co. 
R/F. 
Tndl. 

R/F : 

SuMMARY ASSESSMENTS 2.03 

Assessment 
year 

1986-87 
1987-88 

1986-87 

1985-86 
1987-88 

1986-87 
1987-88 

J 984·85 

1982-83 
to 

1986-87 

1985-86 
1986-87 

1984-85 
1986-87 
1987-88 

1984-85 
to 

1987-88 

1987-88 

Nat ure o r objection Tax efiect 
Rs. 

1n three cases the undischarged liabilities of sales tax/excise 2,89,480 
duty of Rs. 3,25,142 (1986-87) and Rs. 3,85,170 (1987-88) 
debited to profit and Joss account and not paid, were 
incorrectly a llowed. 

U npaid sales tax not added back to total income. 1,90,000 

In the cases of three registered firms, the liabilities of sales· 
tax for Rs. 3,25,239, Rs. 4,02,820, Rs. 87,145 and Rs. 89,241 
shown in balance sheet were not disallowed. 
[n another case the excise duty of Rs. 1.80,273 not paid, 3,01, 150 
was not disallowed. 

Two registered firms exhibited purchase tax liability of 76, I l 5 
Rs. 82,005 and sales tax liability of R s. 82,994 in the balance 
sheet but the same was not disallowed. In another case, 
the undischarged liabilities as shown below were not 
disallowed. 

(a) Liability for impo rt duty for Rs. 21 ,64,552. 

(b) Liabilities for sales tax 1,68 ,915. 

During the assessment years 1983-84 and 1985-86 a trust 
assessed as scrutiny case was not granted exemption as 
admissible to trusts. But while assessing the trust in a 
summary manner for the assessment year 1984-85, the 
trust claimed and was allowed the exemption which led 
to escapement of income of Rs. 86,030. 

In another case, an individual disclosed under Amnesty 
Scheme, the undisclosed investments of Rs. 2,39,910 
for wealth-tax. For income-tax purposes the said investments 
should have been treated as unexplained investments and 
subjected to tax. 

In another case of an individual the outstandiqg liabiliti~ 
of sales tax, Assam Finance tax and Central sales tax 
amounting to Rs. 2,13,242 were not disallowed being 
inadmissible expenditure till actually paid. 

The unpaid liability o f sa les-tax amounting to Rs. J ,49, 738, 
R s. 1,59,665, Rs. 2,92,640 and Rs. 1,02,683 in the case of 
three registered firms and a company respectively were not 
disallowed and added back to income, although the liabi
lities were debited to profit and loss account and remained 
unpaid till the last day of the year. 

5,83,205 

81,314 

51,679 

1,5l ,8S7 

1,27,307 
(including 
interest) 

3,98,644 
(including 
interest) 

Undischarged liability of Rs. 4,99,075 in four cases was not 2,97,653 
disallowl>d. 

In two cases, the laibilities for sales-tax and tax deducted 2,12,792 
nt source not actually paid to the Government were wrongly 
allowed. 

Irregular exemptions and excess reliefs and deductions been defined as the total income computed in accordance 
with the provisions of the Act before making deduction 
under the chapter. Test- check revealed a number of 
wrong claims which went undetected due to adoption 
of summary assessment procedure. Some important 
cases are : 

2.03 . 11 Chapter VI A of the Income-tax Act , 1961 
provides for certain deductions to bemade from gross 
total income. The overriding condition is that the 
total of deductions should in no case exceed the gross 
total ·income of the ass.cssee. Gross total income has 

N ame of circh: Assessec 

Karnataka Co. 

Assessment Nature of o bjection Tax effect 
year (Rs.) 

1986-87 Relief for a newly industrial undertaking was wrongly 47,430 
1987·88 allowed though the business of the assessec was old and 

established in 1975 and also, no new machinery or plant 
was purchased or installed during these years. Income 
~bort computed by Rs. 1,41 ,770, 
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Name o f circle 

Karnatakn 

Karnat:ika 

Uttar Pradesh 

Uttar Pradesh 

Kera la 

Tamil Nadu 

Tamil Nadu 

Gujara t 

G ujarat 

Tamil Nadu 

West Bengal 

Asscssec 

Co. 

Coop. 
Society 

R/F. 

R/r. 

R/F. 

R /F . 

R.F. & Ind!. 

Jndl. 

R .F. 

Co-op. Society 

A.O.P. 

Jnd l. 

SUMMARY ASSESSMENTS 2 .03 

c\, sessment 
yi:ar 

1986-87 
1987-88 

1985-86 
1986-87 

1987-88 

1985-86 
LO 

1987-88 

1987-88 

1985-86 

1985-86 

1986-87 

1984-85 
to 

1986-87 

1986-87 

1982-83 
to 

1984-85 

1986-87 

Nature o f objxtion 

fncorrcct allowance of relief on profits derived from the 
export of goods or merchand ise on interest income amoun
ting to Rs. 82,816 (1986-87) and Rs. 54,285 (1987-88). 

Tax effect 
(Rs.) 

64,156 

A cooperative society is entitled for a relier in respect J,87,707 
o f income dGrived from letting of godowns or warehouse 
for stora~c, processing or facilitating the marketing of 
commodities. A cooperative society claimed and was 
erroneously allowed relief in respect of income received 
as commission from the Coffee Board for collection and 
processing of coffee amounting to Rs. 2,44,540 (1985-86) 
a.m! Rs. 1,94, 114 ( 1986-87). 

Relief of R s. 3,75,100 for newly established industria l 89,375 
undertaking was wrongly allowed without the requirements 
of the Act being fulfilled. 

Jn three case~ the relief in respect of profits retained 
i·or ex por t business was wrongly allowed, though there was 
110 proof ur certificate iu the prescrib~ form, cvid !llcing 
export of the goods or merchandise. The inc-0rne under
assesscd in these cases amounted to R s. 2,35,152. 

Where a proprietor's business was converted into regis
tered firm business on 16-07-1983, the relief of Rs. 80,749 
for profit oa export business was allowed twice, in the 
hands o f the proprietors as well as in the ha nds o f the 
registered firm. 

% ,950 

33,(34 

Relief in respect of protits on export business wrongly l, D ,464 
allowed in the case of two assessees. 

Irregular a llowance of deduction of Rs. 6,52,787 for profiLs 3,56,700 
retained for export business in respect of two firms, despite 
the fact that export turnover related to primary agri-
cultural commodities. 

Jrregular relief allowed "or Rs. 14,86,0lU on export turnover 9,29,300 
o f agricultural primary commodities, viz. , chillies, potatoes, 
garlic, etc. 

Allowance of relief for export turnover of Rs. 2, 13,00~l 1,04,670 
without creation of the reserve by debit to profit and loss 
account. 

Reliefs of Rs. 1,29,507 aud Rs. 84, 120 were claimed 94. 778 
and allowed to two finns on accow1t of profits for new 
industrial undertaking although it was not a new iudustria l 
undertaking. 

Incorrect allowance of deduction applicable to a rooperu- 1,24,460 
tive society doing business of marketing of agricultural 
produce o f its members, to a society engaged in busioes;; 
of ginning and pressing of cotton with the aid of power. 
Undercharge of income by Rs. 2,29,959. 

Allowance o f relief in respect of newly established industrial 2,38, 120 
undertaking in backward area on miscellaneous income 
representing cash incentive (Rs. 2,24,690) duty drawback 
(Rs. 5,82,049) and export benefit nominations (Rs. 6,16,837) 
resulted in excess allowance of relief Rs. 6,14,701 . 

Allowance of deduction of Rs. 3,99,022 being 50 percen t 1,99,511 
profit from expor t of goods though no reserve accom1t 
was created and there was no evidence to show that 
the sale proceeds of goods exported were receivable in 
convertible foreign exchange. 

.Mistakes in the allowance of depreciation, imestment 
allowance, etc. 

15 percent a.ad 100 percent on plant and machinery or 
other assets is admissible provided if these are owned by 
the assessee and used for his business. Depreciation on 
buildings, etc., are allowed at the rates prescribed in 
the Income-tax Rules, 1962. Further, a deduction on 

2.03 . 12. Jn computing the business i"ncomcof an assessee 
a deduction on account of depreciation ranging between 

76 

t 



I 

'-

2 .03 SUMMARY A SSFSSMEl:'.'TS 2 .03 

accow1t of investment allowance equal to 25 percen t 
of the actual cost of machinery to the assess.ee shall be 
allowed in the previous year of installation or in the 
previous year of first usage. During test-audit it was 

noticed that in 32 Commissioners charges, due to mis
take in the allowance of depreciation, .investment allow
ance, etc., there was short levy of tax of Rs. 104 . 84 
lak hs. Illustrative of such cases are : 

Name of circle Assessce 

2 

Andhra Pradesh R.F. 

Audb.rn Pr:idc~h R.F . 

Karuataka 

Uttar Pradesh R.F. 

Urta r Pradesh R.F. 

H aryaua R.F. 

Tamil N udu lndl. 

Tamil Nadu Ind!. 

Tamil Nadu R.F. 

Gujarat R.F. 

U.T. Chandigarh R.F. 

Rajasthan R .F. 

Karnataka R.F. 

West Bengal R.F. 

Assessment 
year 

3 

1986-87 
1987-88 

1986-87 

1987-88 

1987-88 

1986-87 
1987-88 

1985-86 

1984-85 
to 

1987-88 

1982-83 
to 

1983-84 

1984-85 
to 

1987-88 

1987-88 

1986-87 

1982-83 
to 

1987-88 

1986-87 
1987-88 

)985-86 

a rure of objection 

4 

A llowance of investment allowance to a fi rm dealing in 
photographic goods and doing processing works and not 
manufacturing or p roducing a rticle or thing. 

A firm filed I WO returns fo r two periods du~ to death or a 
partuer and was allowed depreciation for whole year for 
the two broken periods. The irregular allowance of depre
ciation allowance led to underasscssment of income of 
Rs. 1,60,790. 

Tax effect 
(Rs.} 

5 

1,33,154 

67,759 
(in the 
bands of 

the firm 
and partners) 

Depreciation on buildings allowed at the rate of 30 percent 1,74,059 
· ins tead or at 10 percent and 5 percent. Income short com-
puted in two cases by Rs. 1,03,720 and Rs. 1,76, 817. 

Deprecia tion on buildings, furniture and fittings and 90,548 
surgical instruments was allowed at the rate of'30 percent 
instead of a t 10/15 percent prescribed in the lncomo-tax 
Rules. Short computation or income by Rs. 1,38,790. 

Depreciation on fittings and furnishing allowed @ twenty 63,804 
two a nd half percen t ins tead or at the rate of 15 percent. 
Income computed short by Rs. 83,795 and Rs. 37,298 fo r 
the two years. 

Jrregular a llowance or depreciation and investment a llow- 84,598 
auce without the cost of generator being reduced by subsidy 
and excess allowance of extra shift allowance (45,239 
+ 39.359). 

Depreciation on motor lorries used in own business allowed 1,36,025 
at 40 percent instead of at 30 percen t. Excess allowance o r 
depreciation Rs. 4,94,41 3. 

D epreciation allowance on rigs used in the business o f 1,13,040 
leasing allowed at the rate of 30 percent instead of a t 
the general rate of 10 percent. Excess allowance Rs. 1,31,853 
and Rs. 79,112 respectively. 

Depreciation on buildi ng used as hotel allowed at 15 percent 
instea d of at 5 percent. Excess allowance of depreciation of 
Rs. 2,31,490, Rs. 1,89, 161, Rs. 1,49,577 a nd Rs. 1,18,108. 

Excess a llowance of investment allowance of Rs. 1, 12,662 a t 
35 percent on the additions to machinery or Rs. 6.56,819 
instead of the actual additions of Rs. 4,68,098. 

Investment/depreciation incorrectly allowed. 

Depreciation or Rs. 2,72,459 on generating set wrongly 
allowed at :10 percent instead of a t 15 percent. 

Depreciation on building costing Rs. 2,79,547 was allowed 
at l S per cent instead of a t 5 per cent. 

Terex pay loaders treated as road tra nsport vehicles for 
the grant of normal depreciation, wronglv allowed addi-
tional depreciation of Rs. 2,04,626. ' 

77 

1,22,888 

54,9;)8 

l ,OJ,780 

1,45,078 

J,23,123 

1,28,70.J. 
( including 
interest). 
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O mission to tax capital gains 

2. 03: 13 Any profits or gains a rising fro m the transfer or capital asset!> are chargeable to income-tax subject to the 
pr ovisions of law, under the h ead 'Capital gains'. A few m istakes noticed in audit are: 

Name of Circle As~essee Assessment Nature of objection Tax effect 
Yea r Rs. 

Andhra Pradesh lndl./H U F 1983-84 The assessee having more ~han one residential house cla im~d 3,08,042 
1984-85 and was allowed exemption of Rs. 4,69,700 from capital 
1986-87 gains tax, though not admissible. 

Andhra Pradesh lndl. 1978-79 to Escapement o f Income being short tenn capital gains 0 :1 2,65,711 
1980-81 sale of silve r weighing l I 4kgs. 

Karnalak.n , Jodi. 1985-86 Five assessees informed the assessing officer that the net J ,57,582 
1987-88 consideration on transfer of a long term capita l asset would 

be invested for procurin~ a new residential house. The 
assessing officer accepted t is contention of the five assessees 
and exempted the capital gains from tax . But the assessecs 
failed to fulfil this statutory condition. Capital gains of 
Rs. 9,39,388 accordingly escaped assessment. 

Kamat aka lndl. 1985-86 Omission to return capital gains on sale of a property of 
Rs. 4,50,000. 

1,58,000 

Uttar Pradesh Ind!. 1986-87 Omission to return short term capital gains of Rs. l,26,40J 
on sale of a house constructed in May 1984 for Rs. 73,600 
for a consideration of Rs. 2,00,000 in September 1985. 

58.877 

Haryana Indl. 1987-88 Ex<!mption from levy of capital gains tax irregu larly allowd 69,350 

Tamil Nadu lndl. 1987-88 The exemption of Rs. 3,24,000 from capital gain> tax on 
account of sale of a property was wrongly granted though 
condition of a construction of a new house with in 3 ye1r> of 

69,050 

sale was not fulfilled. 

Tamil Nadu lndl. 1987-88 Wealth tax records revealed that a capital gain; o f R~. 69,5.)0 
1,39,000 in respect of sale of land had escaped assessm'!nt. 

Tamil Nadu ind I. 1987-88 Short assessment of capital gains by Rs. 4 ,88, 11-8 due to 
incorrect adoption of market value as on 1-4-1974. 

1,22,030 

West Bengal lndl. 1985-86 The capital gains of Rs . 3,28,500 arising out of sale o f a flat 1,96,824 
not assessed. 

West Bengal f11dl. 1985-86 As the assessee already owned another residential house on 2.25,520 
the date of transfer of a capital asset, capital gains exempted 
was irregular. Under-assessment of income Rs. 3,72,099. 

Mistakes in the assessment of firms and partners 

2. 03 . 14 Under the executive instr uctions issued by the 
Central Board o f Direct Taxes the a ssess ing officers are 
required to m aintain a r egis ter o f cases of p rovision a l 
s hare income from r egistered firms so that these cases 
aie not omitted to be rnotified. On test-check of cases 
assessed under the s umma ry assessm ent scheme, it w a s 
not iced in aud it that in the case of a num ber of p a rtners 

of registered firms, the actual s hare income was 11ot taxed 
accord ing to the provisions. o f the Act b y r evis ing their 
a ssessments on completion o f the assessm ents o f the 
firms . The executive instructions of t he B oard r egarding 
m aintenance o f r egisters for this pur pose were not a lso 
follo wed by the assessing office rs in 55 cases in 12 
Commission er 's charges which involved a total revenue 
effect of R s . 26.15 lakbs. A few ins tances a re m entioned 
belo w : 

Name of Circle 

Madhya Pradesh 

Madhya Pradesh 

Uttar Pradesh 

Haryana 

Rajas than 

Assessee 

2 

Firm/Partners 

Finn/Part ocrs 

Partners 

lndl. 

R.F. 
Partners 

Assessment 
year 

3 

1986-87 

1987-88 

1984-85 l O 
J986-87 

1985-86 

1985-86 
1987-88 

N ature of objection Tax effe..:1 
Rs. 

4 5 

Remuneration paid to partners by the firm w.:re not added -1-9,20) 
back while computing income of firm. 

Sala ries paid to the sons and eltcess interest paid to p:irtnen 73,819 
not added back in firms' incom~ computation. 

Jn three cases the actual share income from a regis tered firm 1.06,262 
wa$ not taxed by reopening the pa.rtners. assessment on 
completion of the firms' assessment, mvolvmg under-a5~ess-
ment o f income by Rs. 2,34,543. 

T he assessments of the partners of a fi rm ll '.) t r;:vis-;d after 1,08,922 
the finalisation of assessment of the fim1. 

Partner's provisional shares of income from r\:gist.:r ! j fi rm 
at Rs. 37,485 and Rs. 33,275 were not revised by taking the 
correct share of income of Rs- 1,13,090 and R5. 59,060 
determined in the assessment of the firm . 

78 

-1-8,736 

'r 
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Income escaping assessment due to concealment, etc. 

2. 03 . 15 On a test- check in 28 Commissioner's charges 
escapement of income fro m tax for d ifferent reasons 

such as concealment, inco t rect allowance of expenditure, 
etc . in I 007 cases were noticed, involving short-levy of 

inco me-tax of Rs. 407. 08 l akh ~. 

A [ew illustrative cases are given below : 

Name of Circle 

Himachal Pradesh 

Himachal Pradesh 

Kamat aka 

J<.amntaka 

Knmarnkn 

Karna takn 

Do. 

U11ar Pradesh 

West Bengal 

West Bengal 

Assessee 

HUF 

R.F. 

R. F. 

A.0.P. 

R.F. 
lndl. 
l.ndl. 

Ind!. 

Company 

Assessmem 
Year 

1984-85 to 
1986-87 

1984-85 to 
1986-87 

1987-8!\ 

1987-88 

1986-8 7 

1984-85 to 
I 987-88 
1985-86 

1984-85 
1985-86 

1984-85 

:--lature o f o bject ion Tax effect 
R~. 

Iii the sales-la '< assessment proceed ings it was no ticed by 3,54,103 
the sales-tax department that in 3 cases the purchases/sales 
had been suppressed to the extent of Rs. 7,70,811 a nd the 
sales-tax department had levied sales-La.'< thereon a lso . 
The assessees did not, however, include these suppressed 
purchases/sales in their income-tax retu rn, nor the income-
tax department took any action. 
In oue case, the closing stock of Rs. 18,33,916 was incorrectly 4,05,53 1 
car ried forward involving a los5 of revenue. 
Partition of HUF is not recognised under the income-tax 1,21,775 
Act, 1961 with effect from 31-12-1978 for tax purposes, 
unless there is a tota l partition. The Income-tax Officer 
did not recognise the putia l partition in one case during the 
assessment years 1981-82 to 1983-84 and included in the 
total income the shares of each member o f the family. 
However, during the assessment year I 984-85 to 1986-87, 
assessed under the summary assessment scheme, the H UF 
returned its income excluding the income of member~ 
uf each family pertaining to each of them after partial part i-
t ion which led to under assessment o f income by Rs. 
63,010, Rs. 80, 780 and Rs. 76, 161) for the three yean. 
A firm hired two theatres on a weekly rent of Rs. 15,50'.l. 92,905 
T he firm debited Rs. l 0. 49 lakhs instead of the actual rent o f 
Rs. 8 .06 lakhs at the above rates in their profits and loss 
account. Under-assessment of income by Rs. 2,42,870. 
An expenditure o f Rs. 3 lakhs paid to th~ tenant to vacate 1,64,575 
the rented portion was a llowed as revenue exp::nd iture 
instead of treating it a5 capital expenditu re. 
Two assessees failed to return the interest received on 1,19,029 
Income-tax refund amounting to Rs. 94.0J3 a nd Rs. 
1,03,740 respectively. 
Six contractors returned less receipts Linn given in Ta x 9,95,195 
D educted at Source cer tificates by Rs. 18,76,040. 
In the case of a contractor the total receipts as per T.D .S. 2,59,283 
,,ertificates were returned shor t by Rs. 9,60,794. 
According to the provisions of will of the deceased husbanj 
the income derived from his properties should have bee~ 
assessed in the hands o f the assessee (wife). The omission 
to do so led to under-assessment of income by Rs. 27,180 
and Rs. 88,060 fo r the assessment years 1934-85 and 1985-86 
respectively. · 

53,312 

The in terest income of Rs. 1,80,996 accrued on the out- 1,85,605 
standing loan on R 5. I 6,45,419 given to another company not (incluj ing 
assessed. interest) 

Irregular carry forward and set off of losses, 
tion, investment allowance, etc. 

deprecia- allowed l o be carried forward and set off against the 

2.03.16 In 322 cases in 51 Commissioner's charges test
checked by audit the business, losses, unabsorbed develop
ment rebate and investment allowance were irregularly 

prnfit s and gains of subsequent assessment years as 

indicated below, which involved undercharge of revenue 
to t it.: extent of Rs. 104 .0 1 lakhs. 

Name of Circle Asses see 

Delh i Regd. Firm 

Madhya Pradesh Company 

Ut tar Pradesh R.F. 

Assessment 
year 

1987-88 

1985-86 

1984-85 
1985-86 

Nature of mistake Tax effer.: t 
Rs. 

A registered fi rm was allowed to carry forward its losses for 31,801 
the assessment years 1985-86 and 1986-87 amounting to Rs. 
I ,90,843 and set off the same against the profits of assess-
ment year 1987-88 instead of in the hand;; of the partner3. 
Unabsorbed depreciation a llowance of earlier years for set J.35,559 
off was Rs. 74,745 against which a sum of Rs. 2,73,000 was 
actually set o ff. 
rn two cases, the unabso rbed depreciation allowance of Rs. 
2,64,829 was already allocated amongst the partners. The 
firm aforesaid claimed and was allowed the same to be 
absorbed against future income. 

79 

70,995 
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U1tar Pradesh ladl. 

Bihar R.F. 

Tamil N adu fndl. 

Tamil Nadu Ind!. 

Madhya Pradesh Company 

West Bengal Company 

Do. Company 

West Bengal IndJ. 

West Bengal lndl. 

Incorrect status adopted in assessments 

SUMMAR Y A s.sESSMENTS 2. 03 

1986-87 

1986-87 

1987· 88 

1983-84 to 
1985-86 

1984-85 

1985-86 to 
1987-88 

1985-86 
1986-87 

1987-88 

1986-87 

Loss to be carried forward was Rs. 8I,1 81 whereas the 
asscssee claimed and was allowed a sum of Rs. 1,95,430 
which led to excess carry forward of loss by Rs. 1,15,605. 
The capital loss (Rs. 97,624) on surrender of the guest hous~ 45,413 
and shortfall of depreciation allowance (Rs. 59,694) thereon 
was irregularly adjusted against the income from business and 
profession. 
The share of business loss of Rs. 1,44,644 from the fi rm was 1, l 4,64 
wrongly set off in the hands of an individual and H U F 
(Partners), though that firm was assessed as unregistered 
firm where the shares were not allocated among the part-
ners. 
The correct amount of business loss a nd unabsorbed dcp- 31,90 I 
reciation of assessment years 1977-78 to 1981-82 worked o ut 
to R s. 92,145 instead of Rs. 1,04,496 as a llowed in assess-
ment. 
Unabsorbed depreciatio n of earlier y~ars was allowed in 
excess by Rs. 1,98,617. 
The speculation losses of R s. 2,28,712, R s. 6,67, 124 a nd 
Rs. 2,85,266 for the assessment years 1985-86, 1986-87 and 
1987-88 respectively were wrongly set off against the business 
income of rhe company. 

Speculation losses of Rs. 15,82,333 sustained in share dealing 
was also wrongly set off against business income. 

Tbe loss incurred in the activity of owning and maintaining 
race horses amounting to Rs. 1,12,444 wrongly set off against 
other income of the assessee. 
The assessing officer computed net Joss of Rs. 89,190 aga;nst 
returned loss of Rs. 2,01,186 for assessment year 1985-86. 
But in assessment year 1986-87 the Joss of Rs. 2,0J ,186 
was set off against the actual unabsorbed loss of Rs. 
89,190 to be set off. 

1,91.1 66 

9,13,323 
(including 
interest for 
late filing 
of returns) 
13,55,174 
(including 
interest). 

46,062 

05,91 7 

2.03 . 17 Tax is levied according to the rates prescribed in the Act to the different categories ot assessees and any 
incorrect adoptionof status may lead to short levy or tax due to adoption ot lower rates. A tew instance noticed arl! : 

Name of the Cirlce Asses see A~sessment 
year 

Nature of Objection Tax clfcct 
Rs. 

Ut tar Pradesh R.F. 1985-86 
1986-87 

A firm was assessed as regis tered firm instead of as an un
registered firm. 

50,817 
(including 
interest). 

Kera la lndl. 1985-86 Status adopted as non-resident instead o f resident leading 10 
exemption of amount of R s. 57,461 (standing in N.R.E. 
accou nt). 

34,658 

Other IrreguJarities 

2. 03 . l 8. Under the provi:.ions of the Income-tax Act, 
1961, every person, carrying on business with total 
sales, turnover gross receipts exceeding Rs. 40 lakhs 
or carrying onrprofession having gro~s receipts exceed
ing Rs. 10 lakhs, is required to get his accounts audited 
by a chartered accountant before filing his income-tax 
return on the specified date .. For any defaul t a penalty 

Nnme of the Cirlce 

Orissa 
West Bengal 
West ~ngal 

Andhra Pradesh 

Assessee 

Tndl. 
R.F. 

(ii) The Income of a trust which consisted of or 
included income from profits and gains of business, i ~ 
chargeable to ta~ on the whole of the income at the 

equal to one half pe1cent of the total sales, turnover or 
gross receipts or a sum of Rs. 1,00,000 whichever is 
less, is payable. 

(i) In the following cases a lthough the assessees did 
not get their accounts audited, the assessing officers did 
not levy penalty as required under the provisions o f 
the Income-tax Act, 1961 : 

Assessment year To tal sales, turnover 
o r gross receipts 

Penalty leviable 

80 

Rs. Rs . 

1986·87 2, 16,00,711 1,00,000 

1985-86 3,16,81,425 1,00,000 

1986-87 1,95,95,913 97,980 

1987-88 2,16,14,698 1,00,000 

maximum marginal rates . In respect of fi ve trust cas~s, 
whose income included income from property and gains 
of business the tax was not levied. The tax at maximum 
marginal r~te leviable worked o ut to Rs. 57,628 (including 
interest). 

+ 

I 
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Karnataka 

(iii) Under the provisio1~s of the Portuguese C~vil 
Code fol lowed in Goa, marriage a$ per customs consists 
in communion between the spouses of all their estates, 
prescn t and future not specifically excluded by the law. 
Thus the half share of income from the communion of 
prop~rty is chargeable to tax separately in the h~nds of 
each spouse. But this docs not extend to t~e 1nc_o m.e 
earned by each spouse due to persor.al exertion, indi
vidual skill and specialised knowledge. Jn respect of 110 
r <;sessees governed by Por tuguese Civil Code, income 
from salary and profcssiNt was sha red by spouses and 
each one was assessed separately which resulted in 
short levy of tax o f Rs. 9,77, 174. 

Tamil Nadu 

(iv) During the assessment year l 983-84 . a~se~sed 
under summary assessment scheme, an assoc1at1on of 
persons (trust) made CL' ntribution c f Rs. 1,05,000 to 
another trust created for the welfare of employees ar.ct 
the samo was allowed as dt duc;t ion in computing the 
taxable income. It was nllticed in audit that the contri
bution harl, been debited to the wages account in the 
assessee's books anc'. did not represent any actual expendi
ture in co nr.ection with the welfare of the employees. In 
view of th e fact, that it was not incurred wholly and 
exclusively for the purpose of the business o f th~ asses~ee, 
the deduction claimed should have been disallowed. 
Faihtre to do so resulted in short computation of income 
by Rs. 1,05,000. The share of the major ben~ficiar~ was 
accordingly assessed less by R~. 1,03,950 involving a 
tax effect of Rs. 62,800. 

In the case of an individual, the income that arose from 
a house property gifted by the assessee to her minor 
child was not clubbed with the income of the assessee 
under the clubbing provisins of the Act. This led to under 
assessment of income by Rs. 45,230, Rs. 46,222 and 
Rs. 76,3 20 for the assessment ye'.'. rs l 983-84 to 1985-86 
leading to an aggreagate shor t levy of tax of R s. 1,06,800. 

With the introduction o f new provisions in the Income
tax Act, 196! , with effect from 1-4-1987, the income from 
lottery winnings is taxable at the fl at r<lte of 40 per c~nt. 
In the case of an indivi dual a sum of Rs. 1,80,000, bemg 
winnings from a ~tate lo ttery was taxed at ordinary 
rate which led to a short levy of tax by Rs. 36,649. 

Gujarat 

(v) An assessee trust compiled its accounts for the 
period from 1-7-1983 to 31-3-1 984 and filed the return 

Nature of irregularity 

Wealth-tax 
(a) Escapement of Wealth 
(b) Irregular or excess exemptions and deductions 
(c) Tocorrect valua tion and computation of wealth 
(d) Other Irregularities 

Total 

Estate Dmy 
(a) Estate escaped assessment 
(b) l ncorrect computation of value of estate 
(c) Other irregularit ies 

Total 

ll9-M/S450C&AG0-8 81 

. 
of his income for the previous year relevant to assess
ment year 1985-86 which was accepted and ass~ssment 
finalised under summary assessment scheme. The income 
for the above period was, however, assessable in the 
previous year relevant to assessment year ~ 984-8~. It 
was noticed in audit t hat the assessee had his prev10us 
year ending 30th June till assessment year l 983-84. 
The assessee changed his previous year to financial 
year and in this process of changing the previ?US year, 
he did not file the Income-tax return for t he period from 
1-7-1982 to 30-6-1983 which was assessable for the 
assessment year 1984-85. The taxable income for this 
period worked out to Rs. 1,99,462 which escaped assess
ment involving a tax effect of Rs. 47,587. 

Bombay 

(vi) An individual assessee filed her return for the ass
essment year 1986-87 showing the income of Rs. t ,80,000 
from winn ings from lotteries. The prize money of the 
lottery was received in May 1986! hence !twas assessable 
in the assessment year 1987-88 instead m 1986-87. The 
assessment of prize money in the wrong assessment year 
led to short levy of tax by R s. 45,750. 

West Bengal 

(vii) In the case of a registered firm for the assessment 
years i984-85 and 1985-86, the department allowed 
credit for t ax deducted at sou rce for sums of Rs. 39,752 
and Rs. 38,225 respectively. As the assessments resulted 
in losses the entire sum of R s. 77,977, being tax deducted 
at sourde was refunded to the assessee. But the certi
ficates of' tax deducted at source revealed that the said 
amount refunded included t he tax of Rs. 46,085 deducted 
at source by Government of Sikkim for works done in 
that State and credited to the accounts of Government 
of Sikkim. The refund of tax deducted at source in 
full should have been restricted to the extent of t ax 
credited to the account ot Central Government. The 
omission resulted in excess refund made to the. extent 
of Rs. 46,088. 

B. OTHER DIRECT TAXES (WEALTH-TAX, GIFT 
TAX AND ESTATE-DUTY) 

2. 03 . 19 The summary assessment scheme extended to 
wealth-tax, and estate duty cases. A test check of 
such cases during 1988-89 revealed a number of 

irregularities involving a total revenue effect of Rs. 45: 47 
lakhs. T he mistakes fell broadly under the followmg 
categories : 

No. of cases Tax effect 
(In lakhs of Rupees) 

99 9.39 
72 2.11 

134 16. 35 
89 6.42 

394 34.27 

12 5.D 
20 4.19 
2 1 .88 

34 11 .20 



2.03 SUMMARY ASSESSMENTS 2.0J 

Details of some important cases are given in the following paragraphs 

Name of Circle Assessce 

(I) Escapement of wealth 

Himachal Pradesh Tndl. 

Uttar Pradesh A.O.P. 

West Bengal Jndl. 

(2) lrre!fu/ar Exemptions and Deductions 

Himochal Pradesh 

(3) Incorrect valuation of asse;s. 

Aodhra Pradesh 

-do-

K arnataka 

-do-

-do-

-do-

Andhra P !aclesh 

Bombay 

Bombay 

Karnataka 

Andhra Pradesh 

West Bengal 

Ka rnataka 

Madras 

l ndl. 

Tndl. 

-do-

Jndl. 

-do-

Tndl. 

Tndl. 

Tndl. 

co. 

Ind!. 

lndl. 
HUF 

Indf. 

Inell. 

Tndl. 

fnd l. 

Assessmem Nature of objection Tax effect 
year 

1983-84 
to 

1987-88 
1982-83 

to 
1985-86 
198 1-82 
to 
1985·86 

1986-87 
1987-88 

Though the assessce wa~ liable fo r weal th-tax, he did nor fllc 
his wealth- tax return (weal th escaping assessment Rs. 14 lnkhs) 

An association of persons fi led a nil wealth-tai< return though it 
had taxable wealth of Rs. 8,38,660, Rs. 8,30,662, Rs. 4,04, 1215 
and Rs. 3,93,597 respecti vely. 

The assessment record<; of income-ta.'< and gift-ta" revealed th1t 
the assessee had 8 flats in a metropoli tan city but no wealth 
on this account was d isclosed by the asse-;see (wealth escaping 
assessment Rs. 37,47,764). 

Following liabili tic<> were wrongly allowed as deduction: 
{a) Weatlh-tax liabil ities already excluded from the net wealth 

Rs. 66,960. 

(b) loan linhility not related to ta~ablc wealth Rs. 5,79.589. 

Rs. 

60,S 111 

86,004 

54, 179 

] 2,598 

1983-84 The value or" two propert ies and or cincmn thea tre was declnrcd 40,458 
less than tha t returned for last year by R~. I 5, 15,200. 

1986-87 13y adopting the ! lower rate or value of share~, wealth of 23,940 
Rs. I 0, 18,350 escaped assessment. 

1981-82 Tn 4 cases undervaluation of assets as compared to earlier years 34,043 
to where the assets were valued at correct market value a nd acceptccl 
1987-88 by theassessee, led to under-assessment of wealth by Rs, 32,02.292. 
-do- Under the WealtlHax Act, the value of a residential house i~ to 30,642 

be determined with reference to net maintainable rent. But in 4 
cases, this was not done correctly. 

1978-79 Had cross reference been made in 8 cases with the past assess· 1,2 1,001 
to 1980-8 1 ment years and the next subsequent assessment years, wealth 

and 1982-83 of Rs. 98,79,957 could have been assessed for wealth-tn. 
to 1986-87 
1982-83 Information regarding revaluation of assets on dissolution offirm 36,8 18 
to ava ilable in incomc-tai< assessment records for J 985-86 was no t 
1984-85 made use of fo r weahh- tai< assessment which led to incorrect 

valuation ofassets for wealt h-tax purposes by Rs. 22,43,096. 
1983-84 Non-adoption of the ~valL1e estimated by the D epart mental Valua- 1,6 1.733 
to tion Officer, in the assessments for the assessment years 1983-84 
1986·87 and 1984-85 as per the valuation reports a nd of value as on 31 

March 1984 for the assessment years 1985-86 and 1986-87 to 
accord with past valuation. resulted in under-assessment of wealth 
of Rs. 16,04,438, Rs. 16,89,438, Rs. 16,89,438 and Rs. 14,90,977 
respectively. 

1984-85 
to 

1986-87 

By not adopti ng, the market value of building, the value o f 65,000 
Rs. 11 . l 2 lakhs escaped assessment to wealth-tax. 

1982-83 As compared to the value of assets adopted fo, assessmen t years 24,000 
1981 ·82 and 1983-84, the value o f wea lth was short taken during 
the assessment yea r by Rs. 9. 75 lakhs. 

1982-83 In t hree cases, the assessees had undervalued certai n assets as 2,00,478 
to 1985-86 compared to valuation of those assets adopted in earlier scrutiny 

assessments. Th under-assessment involed Rs. 2,64,67,000. 

1983-84 
to 

1986-87 

1985.,86 

1984-85 
to 

1986·S7 

1983-84 
1984- 85 

Valuation of shares of the companies were adopted as retu rned 1,66,893 
by the assessee and not valued at market rates leading to under 
valuation of shares by Rs. 52,68,63"2 

The income- tax assessment revealed tha t the shares whose va lue 1,06, 169 
was declared as nil, were sold in tbe market for Rs. 32,17,500. 

The value of 7000 sq. ft. land was declared nil in the wealth -tax 47, I 70 
retu rn but income-tax assessment records of 1986-87 revealed 
that the land was so ld for Rs. 8. SO lakhs. Thus the wealth to 

theextentof Rs. 18,S 1,830 as value of land, escaped assessment. 

Non·adoptian of the value a f an immovable property at 
R s. 15,40,000 as determined by the Departmenta l Valuation 
Officer for assessment year J 982·83 in place ror the returned 

value of Rs. 5, 17,400 (under va luation of assets Rs. 10,22,600). 

82 
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(4) Other irregular/ties. 

Uttar Pradesh 

Madras 

Estate Duty 

Punjab 

Karnataka 

Karnataka 

Karnataka 

HUF 

HUF 

lnd 

lndl. 

Tndl. 

lndl. 

1983-84 
19S1 .g5 

1978-79 
to 
1986-87 

SUMMARY ASSESSMl!NTS 

The status of two HUfls was adopted as HUF (ord) instead of 
HUF (specified) 

Value in certain immovable properties was taken at l/4th in 
assessment of weath-tax, instead of at~ share therefrom. 

2.03 

28,624 

36,608 

In 7 cases the estate amounting to Rs. 14,52,040 escap~d assess· 3,28,412 
ment. 

Exces$ allowance of liabilityby Rs.2,50,000duetoa\lowance 1,47,208 
of share in lease advance in full instead of only 1/3 share with 
reference to share in immovable property. 

The share of the lineal descendants in the property of H.U.P. 41,454 
amounting to Rs. 4 ,64,666 not included in net principal value for 
rate purposes. 

The value of the sbarenvasshort computed by Rs. 1,20,324. 36,097 

The paragraph was referred to the Ministry of F;nance for comments in September, 1989, the reply from the Government has not so far 
been received (October 1989) . 

, 
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CHAPTER 3 

CORPORATION TAX 

3 . 01 The trend of receipts from corporation-tax i.e. 
income-true and surtax payable by Companies was as, 
follows during the last five years 

Year Amount 
(lr. crores of rnpees) 

1984-85 2,555 . 89 

1985-86 2,865.08 

1986-87 3,159. 96 

1987-88 3,432.92 

1988-89• 4,407 .21 

•Figures furnished by the Controller General of Accounts 
:ire provisional. 

3. 02 •:•*According to the Department of Company 
Affairs, Ministry of Law, Justice and Company Affairs, 
there were 1,79,93l companies as on 31 M arch 1989. 
These included 420 foreign companies and 1954 associa
t ions 'not for profit' registered as companies limited by 
guarantee and 319 companies wit h unlimited liabi lity. 
The remaining 1, 77,238 companies with lUllimited liabi
l ity comprised 1134 Government companies and I , 76, 104 

non-Government compan ies with. p aid up capital of Rs. 
40,606. 8 crores and Rs. J 1,680. l crores'~* respectively. 
Among non-Government companies, over 89. 20 per 
cent ( 1,57,091) were private limited compan ies with a 
paid up capital of R s. 2,85 1 . 5 crores. *"' 

3. 03 The number of companies on the books of the 
Income-tax D epartment during the last five years was 
as follows : 

As on 31 March Number 

1985 58,478 

1986 68,711 

1987 77,203 

1988 87,905 

1989* 96,237 

* Provisional figures as furnished b:r the Ministry of FinGnce. 

-*Figures furnished by the Ministry of In:lustry, Department of 
Company• Affairs, arc provi~ional. 

3. 04 The following table indicates the progress in the completion of assessment and collection of demand 
under corporation tax during the last five years : 

(Jn crores of rupees) 
Year No. of assessments Percentage Amount of demands Percentage 

r- r-
Completed Pending at the Collected Jn arrears 
during the close of 

year the year 
(i) (ii) (iii) 

1984-85 64,059 57,861 
1985-86 1,09,787 57,241 
1986-87 73,633 88.130 
1987-88 89,778 54,196 
1988-89* 1,2 1,595 41 ,203 

The pendency in assessment at the end of the year is 
still very high, despite further liberalisation of Summary 
Assessment Scheme. Similarly, the heavy arrears at the 
close of the year also indicates the need for bestowing 
adequate attention by the department to both aspects. 

3 . 05 Some instances of mistakes noticed in the assess
ments of companies under the Income-tax Act, 196 J, 
are given in the following paragraphs. 123 of these cases 
were checked by th e Internal Audit but the mistake W<!s 
not detected by it. Jn a number of these cases, assessment 
work had been done by Tnspecting Assis tant Commi
ssioner (Assessment). 

3 . 06 Avoidable mistakes in computation of income and tax 

1. Under the Inco me-tax Act, assessment in a summary 
manner may be completed after, interalia, rectifying any 

• i>rovisional figures as furnished by the Ministry of Finance. 

84 

during the at the close 
year of the year 

(iv) (v) (vi) (vii) 

90.32 2,555. 89 l ,028 . 17 40. 22 
52. 14 2,865.08 887.81 30. 98 

119 .69 3, 159. 96 1,341 .21 42 .44 
60.36 3,432.92 l ,425. 93 41 .54 
33.88 4,407 .21 2,156. 15 48.92 

a rithmetical errors in the returns, accounts and docu
ments. Jn a scrutiny case, the assessing officer shaII 
make a correct assessment of the total income or loss of 
the assessee and determine the correct sum payable by 
the assessee or refundable to him on the basis of such 
assessment. 

With a view to ensuring a rithmetical accuracy in assess
ments, the :Board from time to time (1968 to 198 1) issued 
Instructions st ressing the necessity for ensuring t he 
arithmetical accuracy in the computation of income 
and tax, carry forward o f figures, etc. 

Under assessment of tax on account of mistakes in the 
computatio n of total income and in the determ ination 
o f tax payable, involving substantial revenue, are being 
reported year after year in the Audit Reports. The 

t · 
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3.06 Avo10ABLE MrsTAKES '.L oo 

cxlent or suclt mistakes as evidenced during test 
audit of the assessments co mpleted by the tax officers 
during the last 5 years arc as W1der : 

Since the mi~takes are of avoidable nature, this 
obviously is au area where more strict control and 
supervision could result in significant addit ional yield of 
revenue. 

Year No. of items Amount or tax 
u ndcrassessed 

The various types of mistakes n oticed could be cate-

1984-85 

1985-86 

1986-87 

1987-88 

1,536 

1,257 

1,269 

796 

(in lakbs of rupees) 

272.51 

133.61 

2,748.53 

291.84 

gorised as follows : 
(i) incorrect &doption of figures, 
(ii) incorrect c.doption/d ropping of digits, 
(iii) ~otalling errors. 

(iv) transcriµt ion errors, 

(v) double allowance, 

(vi) calculation errors in disallowance in income 
J 988-89 679 1,12 1 . 38 and tax, and many others. 

The more important ca~es noticed in le~ l check, under the above categories, a1 e 

(i) Ji1correct adoption of figures 

S.No. 

1. 

2. 

3. 

Sta le/ Name of C IT Date of 
the assessce Assessment assessment 

Karnataka 
A(Co). 

Delhi 
B (Co.) 
Bombay 
C(Co.) 

year E 
1985-86 30-11-1987 

F 14-3-88 
1S85·86 

N 
1985-86 30-3·88 

Nature of Mistake Revenue effect 
(In lakhs o f rupees) 

Jn1.:orrect adoption of net loss figure as Rs. 68,604 instead o f 
R s. 1,67,872. 
Jncorrect adoption of the figures of fees for rendering teclrnical 
services as Rs. 24,41 ,351 instead of Rs. 27, 17,267. 
Jncorrectacloption of the sales tax refund receivable by the asscssce 
as Rs.17,50,000 instead of Rs. 18,51,083. 

1.06 (P) 

1. 64 

0.92 

(ii) !llcorrect adoption/dropping of digits 
S. No. Stale 

Name of 
assessee 

J. (Orissa) 
A(Co). 

2. Karnataka 
B(Co.) 

3. West Bengal 
C(Co.) 

4. West Bengal 
D (Co.) 

5. West Bengal 
E(Co.) 

(iii) Totalling errors. 
S. No. Slate 

Name of assessee 

1. Bombay 
A(Co.) 

2. West Bengal 
B (Co.) 

3. West Bengal 
C(Co.) 

4. Karnataka 
D (Co.) 

C. LT. Date of 

Assessment assessment 
year 

G 
1982-83 
to 

1983-84 
H 
1979-80 

y 
1985-86 

y 
I 984-85 

A 
1978-79 

29-3-1984 
and 
31-3-1987 

18-8-82 
R evised on 
25-3-85 and 
8-4-86. 

2 1- 1-1988 

28-1- 1987 

28-3-81 

CLT Dale of 
Assessment assessment 

year 
N 

1985-86 1-3-1988 

z 
1985-86 21-12-1987 

T 

Nature of mistake Revenue effect 

Inco rrect adoption offigurc relating to rel ief to asscssee on dona
tions paid lo approved institutio n as Rs. 50,000 instead o f Rs. 
5,00,000 and also failure to allow any deduction against the ad-

missible deduction of R s. 2,50,000. 

Incorrect adoption of total income for computing lhe tax payable 
as Rs.8,7 1,910 instead o f Rs. 12,71,9 10. 

Incorrect adoption of the amount of accrued interest o n sticky 
loans as Rs. 46,43,000 instead of R s. 56,43,000. 
J ncorr~d dct.!rmination of lhe assessee's net income from United 
Arabic R epublic at Rs. 1,01,570 instead of Rs. 40,01,570 result in" 
in short computation o r tnx/ in1.:ome by Rs. 1,00,000. A lso execs~ 
computation of net income from Sri La n'.·a by R s. 1,00,0JO 
for not considering tbe amount of ta'< paid in tbat country al the 
rate of 24. 15 percent and other arithmetical erro rs. 

lncorrccl add back of a sum of R s. 2,22,093 on account of bad debts 
instead of correct amount of Rs. 3,22,093. 

(Rs. in lakhs) 

1.13 

3.27 

5 .78 

1.44 

0. 98 

Nature of mistake Revenue effect 
(Rs. in lakbs) 

Totalling errors while arriving a t the gross total income (Rs. 6.45 
82,38,57 1 instead of Rs. 89,27,005) as also the income assessable 
(Rs. 40,86,492 as against the correct figure of Rs. 47,75,036). 

rtems to be disallowed arrived at as Rs. 42,09,048 instead of Rs. 1. 80 
40,57, l39(asarrivedat in the assessment order). 

1983-84 31-12-1 985 Total of the amounts of instalments of advance tax taken at l. 37 
Rs. 39,94,250 in place of correct sum of Rs. 38,94,250. 

J 
1985-86 10-3-1988 Total income computed at Rs. 1,09,77,472 instead of R s. l, 11,52,507 1.49 

result ing in silo rt computation o f income by Rs. 1,75,035. 
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(iv) Transcription errors 

S. No. State/ 
Name of assessee 

1. Bombay 
A (Co.) 

2. Bombay 
B(Co.) 

3. Bombay 
C(Co.) 

4. Bombay 
D(Co.) 

5. Delhi 
E(Co.) 

6. Delhi 
F(Co.) 

7. Delh i 
G(Co.) 

8. West Bengal 
H(Co.) 

9. West Benga l 
I(Co.) 

JO. West Bengal 
J (Co.) 

11. Uttar Pradesh 
K(Co.) 

(v) Double allowance 

' 

AVOIDABLE MISTAKES 3 .06 

CIT 
Assess
ment year 

D ate of 
assessment 

Nature of mistakes Reven ue effect 
(Rs. in lakhs) 

0 
1985-86 

N 

2-3-1988 carry forward and set off of relief of Rs. 4,09,554 in thc subst:qucnt 
years instead of Rs. 2,20,204 resulting in excess carry forward of 
relief of Rs. 1,89, 150. 

1985-86 30-3-1988 Omission to add in the total income the interest amount of 
Rs. 3,45,913 receiva ble on loans advanced by the company rcsu lt· 
ing in excess determina tion ofloss by R s.3 ,45,9 13. 

M 
1987-88 6-10-1988 Non-revision of the a ~ses1111.:r,t for the assessmen t year 1987-88 w 

M 
1981-82 Between 
to 1984-85 18-8-83 and 

21-3-86 
(Revised on 

15-2-1 988 
B 

give effect to the withdrawal of disa llowance of un paid taxes of 
R s. J ,49,219 made in the assessment for the assessment year 
1986-87 revised in December J 987 resulting in under assess-
ment of incomeby Rs. 1,49,219. 

Omission while giving effect to appellate order to withdraw the depre
ciation allowance totalling to Rs. 1,40,069 allowed on the patlerns' 

I . l9(P) 

2. J 8 (P) 

0 .82 

0.84 

1983-84 J 7-3-1986 Omission to add back a sum of Rs. 36,07,466 on account of difference 25 . 88(P) 
in opening value of the work-in-progress as shown by the asscssee 
and as assessed in 1982-83 while working out the taxable income 

B 
1985-86 22-3-1988 

F 
1985-86 26-2-88 

J 
1980-81 31-8-84 

I 

(revised on 
24-2-1987) 

1984-85 30-1-1 987 

L 
1985-86 14-3-1988 

AA 
1984-85 19-9- J 986 

for the asessmcnt year J 983-84 resulting in excess computation of 
loss by Rs. 36,07,466. 

Omission to include the gross dividend income of Rs. 9,05,380 in 
the total taxable income of the assessce (undcrasscssmcn t of 
in comeby Rs. 9,05,380). 

Incorrect adding back of Rs. J ,07.49,000only against the actual 
disallowance of Rs. 1,29,09,000 (excess computation of loss by 
Rs. 21 ,60,000) 

Erroneous a llowance of tax credit of Rs. 2,04, 787 in full though this 
amount had been disallowed by the assessing officer for reasons 
recorded in the assessment order. 

.l.ncorrect levy of tax on the revised total income al Rs. 89,83,652 
instead of R s 90,37,850 and erroneous transcription of total amount 
o f inadmissible liabilit ies d isallowed in the assessment a t R s. 
J 5,50,843 in p lace ofRs. 15,81, 127. 

Jncorrect computation of business loss due to incorrect deduction 
of the net loss of R s. 27,52,223 as against Rs. 7,80,066 resulting in 
underassessment of income by Rs. l 0,26,027 and consequent excess 
carry foward of Joss by the like sum. 

Erroneous deduction of capital ga in of Rs. 71,475 from 
the total income instead of adding the same thereto (under assess
ment of income by R s. J,42,950). 

7.65 

12 . 47(P) 

3. J 3 

1.02 

6. 46 (P) 

0 .90 (P) 

(a) Due to omission to add debits to accounts before consideration separately and omission to as css certain 
incomes 
S. No. State/ 

Name of assessce 

1. Tamil Nadu 
A(Co.) 

2. Tamil Nadu 
B(Co.) 

3. Tamil Nadu 
C(Co.) 

4. Bombay 
D (Co.) 

CIT D ate of 
Assess- assessment 
ment 

N ature of mista ke> Revenue effect 
(Rs. iu lakhs) 

year 

T 
1985-86 7-3-1988 

u 

Omission lo add back a sum o f Rs. 2, 14,263 being the balam:e of 
gratuity liability claimed by theassessee. 

J 985-86 23-2- 1988 Omission to disallow Rs. 1,78, 109 claimeJ as clepre.::iation on I if ts 
and reserved areas being the property of the purchaser of flats or 
lessees a nd not theassessce. 

u 
1985-86 23-3-88 Mistake in the calculation of excess deprecitation allowed to the 

assessee a nd o mission to add back the said sum of R s. 2,79,292 
resulting in under assessment of income of the same amount. 

v 
1985-86 I 7-2-1988 Omission to add back R s. J,42,635 ~~hich was debited i11 its account 

by the assesiee on accoun t of income-tax. 
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5. Bombny 
E (Co.) 

G. Oombay 
F(Co.) 

7. Bombny 
G(Co.) 

8. Bombay 
H(Co.) 

9. Bombay 
l(Co.) 

JO. Bombny 
J(Co.) 

11 . West Bengal 
K(Co) 

w 
1985-86 

x 
1986-87 

N 
1985-86 

v 
1985-86 

v 
1985-86 

N 
1985-86 

y 
1985-86 

A VOIDABLE M ISTAKES 

18-3-1 988 l m;orn.:ct co mpu ta tion o r inconw by no t ta king ' the same with 
n.:l'crcm;e lo the net profit ns nrrivcd a t in the profi t a nd 'Jossaccount 
but was m ndc independently resul ting in incorrect d eduction o r 
Rs. 8. 78,560 which was c red ited to the pro fi t a nd loss account 

9.67 

29-2-1 988 Omissi1J11 to add back a sum of Rs. 1,68,384 which was debited i11 I . 25 
its prolit and loss acco unt by the assessee being I/6th expendi· 
tu re on techn ica l know how. 

3.06 

28-3-1 988 O mission to adJ back expenditure towards scientific research and 0 . 76(P) 
development amoun ting to Rs. l ,3 1,375 debited by the assessee to 
its profit and loss accoun t. 

29-3-1 988 Mistake in the com putatio n of taxable income deducting Rs. 80,244 O. 93 
being other inco me from the busi ness income instead o f adding it 

10-2-1988 

29-2-1 988 

20- 1-1987 

res ulting in unclcr-as~essmcnt o f income o r Rs. 1,60,488. 

Omission to add lo the inco;n ~ R~. 2.50,0nv being provision for 
taxa tion debited lo l he prolit and loss account or the company in 
the previous year lo the assessment year 1985-SG. 

2 .24 

Omission lo reduce from th e loss a n amount or Rs. 36. 76 lakhs G.45 (!') 
debi ted in the account · on account or depnx ialiou before allow-
ing the pcrmi~s ible amount of deprecia tion allowable under 
the Rules a mounting IO Rs. 25,59, I l 8 resulting in under assess-
ment of income of Rs. I l , 16, 748. 

lncorrcc l deductio n o f inadmissible items aggregating lo Rs. 77,037 O. 97(PJ 
instead of add ing back the same to the posi ti ve income o f R . 90,628. 
resulting in excess computation a nd ca rry forward or loss or 
R s. 1,54,0 74. 

y 26-3-1 985 0 .94 12. West Bengal 
J(Co.) 1982-83 and 1984-85 20-3- 1987 

Omission to add back depreciation o f Rs. 96, 774 a lready charged 
in the account s by the assessee for the assessm.::nt year l982-83 
though actual deprecia tio n or Rs. 40, 151 was allowed sepa
rately resulting in excess carry fo rward of loss or R s. 96,774 in 
the assessment year 1982-83 and consequent underassessment of 
income o f the same am ount for the asscssmem :rear 1984-85 as 
the loss fo r assessment year 1982-83 was set off against income 
for assessment year 1984-85. 

13. West Bengal 
M(Co) 

14. West Bengal 
N(Co) 

15. West Bengal 
O(Co) 

JG. West l3enga l 
P(Co) 

17. Delhi 
Q(Co) 

I 8. Gujarat 
R(Co) 

19. Anclhra Prat!c~h 
S(Co) 

z 
1985-86 

y 
1985-86 

A 
1985-86 

A 
1984-85 

B 
I 985-86 

c 
1986-87 

D 
1986-87 

21-1-1 988 Omissio n to add back depreciatio n of Rs . 11 ,97,399 a lready debited 7 . 54 (P) 
to the Profit and Loss account for separate consideration although 
depreciat io n as admisible was a llo wed in the asse5sment. 

25-3-1988 

22-J-1988 

In the assc5smcnt year 1985-86 dep rcciaton of Rs. 1,37,054 a lre1d y 
charged in the account was deducted for the net surplus and de
preciation of Rs. l ,37 ,054 a~ admissible was further allowed re,ult-
111g in undera5scssment of income of Rs. 2,74, 108. 

Omission to add back Rs. 64,648 being depreciation on additions 
lo plant and machinery disallowed by the assessing officer but ded
ctuc li ng the ~ai d amoun t of Rs. 64,648 from the to tal income 
result ing in unJ er as5essmcnt of total income by R s. 1,29,296. ' 

2.33 

1.17 

22-1-l 987 Wl1ile deducting the amount of depreciatio n of Rs. 24,33,172 1. 24 (P) 
debited t_o the profit and loss account fro m the net loss of Rs. 
23,25,448 as per profit and Loss account for separate consi-
dera tion, the mist~kc in coi~idering the resultant figure or 
Rs. 1,07,724 as mums figure mstcad of a plus figurt:resultcd in 
excess computation or loss and carry forward or loss of Rs. 2, 15,448. 

29-1-1 988 Omission to acid back Rs. 35,34,200 which had b~en disallow.:d 
while framing the assessment order. 

24-3-1987 Omission lo . add lo the taxab le incom::: th::: d epreciation of R5. 
3,98,259 debited to the p rofit and loss account though the admis;i. 
blc depreciatio n of Rs. 3,91,009 was separatly allowed. 

25-3-1988 Mista ke in deducting R s. 47,940 represen ting inadmissible ex· 
penditure, depreciation and donation com idered separate ly from 
the net profit .; a~ per the profit and loss account in,;te:itl of adding 
the same, resul ting in short computation of tota l income by 
R s. 95,880. 

87 . 

29.08 

2.25(P) 

0 . 75 
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(b) Olber cases 
1. Bombay 

A (Col.) 

2. Bombay 
B (Co) 

3. Bombay 
C(Co) 

4. Bombay 
D (Co) 

5, Gujarat 
E(Co) 

6. D elhi 
f(Co) 

7. West Bengal 
G (Co) 

8. West Bengal 
H (Co) 

(VI) Calculation errors 

1. Bombay 
A(Co) 

2 . Bombay 
B(Co ) 

3. West Bengal 
C(Co) 

A VOIDABLE MISTAKES 3.06 

Deduction of Rs. 80,03,114 allowed by lhc aSS')S~ing officer in the 42 .02(P) 
original assessment of assessment year 1986-87 w.:is deleted as p.;:r M 19-3-1987 

J986-87 

N 
1982-83 

27-2-1985 

N 21-3-1988 
1985-86 

oders of Commissioner of Income tax (Appeals) anJ given effect 
in to the revision of the assessment for lhe :::s~essmcnt year J 985-86. 
Omission to withdraw the deduction r f the said 21110um made in 
the original assessment for assessment year 1986·87 before revising 
the amount in March 1988 resulted in double deduction of the 
same amount. 

In giving effect to Commissioner of Iucom.!·tax (Assessment)'s 
orders for assessment year 1982-83 in March 1986, Rs. 80.000 
already refunded to the assessee was again given credit wh!lc 

revising the a ssessmenl in March 1988. This resulted in double 
adjustment of tax and excess refund of lhe same amounr. 

Incorrect deduction of Rs. 90.434 in assessment y~:i r 1985-86 
towards certain expenses which were d isallowed in assessment 
year 1984-85 which had already been debited in the account o f 
the previous year relevant to assessment year 1985-86 and had 
reflected in the net profit of the company. The mistake resulled 
in under assessmenl of income of R s. 90,434. 

0 30-1-1987 Certain unpaid sla lutory liabilities amouming lo Rs. 1,78,0-16 
1986-87 were disallowed in assessment years 1984-85 and 1985-86. 

ln assessment year 1986-87 lhese deductions were =1llowed. 
Jn appeal, the appellate authority deleted the disallowancc 
and the assessments for asscssmenl years 1984-85 and 1985-86 
were revised accordingly. However, the assessment for assess
ment year 1986-87 was not revised to withdraw these deductions 
earlier allowed resulting in dou ble deduction. 

1. 09 
(including 
inleresl). 

0.82 

0.93 

P 17-2-1988 Double deductio n of :-ts. 21,40,962 o nce in the revised assessmenl 12. 36(P) 
1985-86 for the assessment year 1984-85 a nd again in the assessment for 

the assessment year 1985-86 resulled in excess comput.1lion/carry 
forward of loss by Rs. 2J ,40,962. 

Q 19-12-1985 Allowance of deduction of Rs. 2 lakhs on accoun t of salary lo 1. 16 (P) 
1983-84 staff twice, once from business income and again from other 

sources (Dividend income). 

R 30-11-1987 Omission to add back depreciation of Rs. 22,52,245 altho ugh 8. 08 
1985-86 depreciationofRs. J 1,40,2'.!0 asadmissible was allowed resulting 

in double deduction. 

S 22-2-1988 Omission to add back deprccialon of Rs. 4,41,754 although de- l. 63 
1985-86 preciation of Rs. 5,97,316 as admissible was allowed. 

X 18-11-1986 A net demand of Rs. 20,15,066 after ajju;ling c:~dit .JI . . ll ·1.11N~ 
1984-85 tax of Rs. 39,46,259 was raised in thea;sessm~n! fo.- a ;sc: m~at ye1r 

J 984-85. Earlier the dcpartm~nt had alrc:idy ref.rnd.!,I Rs. 5,08,8 15 
on lhe basis of provisional assessment m:iJe out o f th ~ .JforesaiJ 
advance tax. Omission lo take the refund inlo account while de
termining the tax payable during regular assessment resulted in 
short demand. 

x 20-11 -86 
r984-85 

A 9-3-1988 
1985-86 

A net demand of Rs. l ,27,646 after adjustin~ creJil of .iJv:m..:c ta l( 
of Rs. 9,84,000 was raised in t he assessment fo r assessment year 
1984-85. Earlier the dep;utment had already refun:kJ Rs. 2,2 1,4 78 
on the basis of provisiona l assessment m1de out· of the aforesaid 
advance tax. Omisson to take the refund into account while 
determining tbe tax payable du ring lhe regular assessment resullcd 
in short demand. 

Omission to take into accoum refund of R~. SS,9-15 by w..iy ol' 
adj ustment against the demand for assessment year 198-~-8 5 at the 
time of provisional assessment for assessment year 1985-86, during 
the regular assessment resulted in short denH nJ o f Rs. 83, 945. 
Also failure to restricl the relief allowe:l by app~ll 1te authority 
amounting to Rs. 46,9J 5 at 40 per cent thereof resulted in under 
charge of Rs. 19,211 . 

5 .09 

2 .11 

1.03 

T he above cas~s were referred to t he Ministry o_f Fii;iance fo1 comments during January 1989 and August 1989. 
The Ministry of Fmance have accepted the obJect1on m 24 cases. T he reply of the Government has not been 
received in the remaining cases (October 1989). However t he department has accepted. the objection in 2 other 
cases. 
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3.06 A VOIDABLE MISTAKES- INCORRECT RATE OF TAX 3.07 

2. In the assessment of a company for the assess
ment year J 972-73 completed by the Inspecting 
Assistant Commissioner (Assessment) in September 
1984, an addition of Rs.13,29,545 was made for under
valuation of closing stock. In the assessment for the 
assessment year 1973-74 completed on the same date 
(20.9.1984) the under-valuation or closing stock 
was worked out at Rs.21,4 1,083 and after making 
adjustment of R-; . l3,29,545for the increase in the value 
of opening stock for this year as a result of increase 
in value of the closing stock for the assessment year 
1972-73, a net addit ion of Rs. 8,11 ,538 was made. Oi1 
an appeal by the assessee company, the Commissioner 
of Income-t ax (Appeals) in his orders dated 21 January 
1985 deleted the addition of Rs.13,29,545 made on 
this account for the assessment year 1972-73 and set 
aside the assessment ordt:r of the assessing officer for 
the assessment year 1973-74 wich the direc~ions to 
make a fresh assessment after giving an opportunily to 
the assessee to produce evidence on the point of under 
valuation of closing stock. In the fresh assessment 
order for the assessment yeat' 1973-74 completed by the 
Inspecting Assistant Commissioner (Assessment) in 
February 1987, the under-valuation of closing stock 
was agam worked out atRs.21,41,083 and afte1 making 
adjustment of Rs.13,29,545 fo1 the addition made 
in the assessment year 1972-73, net addition of R:; . 
8,11,538 was made. Since addition of Rs.13,29,545 
made in the assessment year 1972-73 had been deleted 
in appeal and effect of it given)n February 1985, the ad
justment made in the fresh assessment of February 1987 
for the assessment year 1973-74 was not in order. 
The mistake resulted in under-assessment of income of 
Rs.13,29,545 for the assessmen t year 1973-74 with 
consequent short levy of tax of Rs. 9,33,610 (includmg 
interest for short payment of advance tax). 

The audit objection was referred to the Ministry of 
Finance for comments in May 1989; the reply from the 
Government has not been received so far (October 
1989). However, the department has accepted the 
objection. 

3.07 Application of incorrect rate of tax 

1. Under the provisions of the Finance Acts, 1980-8 1 
to 1984-85, an industnal company means a company 
which is mainly engaged in the business of generation 
or distr ibution of electricity or any other form of 
power or in the manufacture or processing of goods 
or in mining. A company shall be mainly engaged 
in the manufacturing or processing of goods if the 
income attribu able to su1.:h activities included in its 
gross total income of the previous years is not less than 
Jifty one per cent of such total income. A domestic 
company in which the public are not substantially 
interested and which is mainly tngaged in industrial 
activity is charged to tax at 60 per cent where the 
income exceed Rs. 2 lakhs. From the assessment year 
1984-85 such company is charged to tax at the flat 
rate of 60 per cent. In the case of a company which 
is not engaged in industrial activity, the rate of tax 
is 65 per cent. 

(i) Thirteen private non-industrial companies were 
taxed at the rate of 60 per cent of the total income (in 
3 cases at the rate of 55 per cent) in 9 different Commi· 
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ssioners' charges for the assessment years 1980-8 1 to 
1985-86 instead of at the correct rate of 65 per cent, 
treating them as industrial companies or companies in 
which the public was substantially interested. 

(ii) Similarly, 6 other private limited companies 
in 5 different Commissioners' charges were assessed 
to tax for the assessment year 1984-85 to 1987-88 at 
the rate of 55 per ceil t instead of a t the correct rate 
of60 percent t reating them erroneously as companies 
in which public are substantially interested. 

(iii) In the case of one company in which the public 
were substantially interested, for the assessment year 
1980-81, tax was levied at the rate of 45 per cent instead 
of the correct rate of 55 per cent. 

(iv) In the case of yet another company, surcharge 
on income-tax for the assessment year 1984-85 was 
erroneously levied at the rate of 2.5 per cent instead 
of at the correct rate of 5 per cent. 

The appplication of incorrect rate of tax in the 
above 21 cases resulted in short levy of tax of Rs. 
39,13,423. 

Of these, 15 companies were assessed by the in
specting Assistant Commissioner (Assessment). 

The paragraphs were referred to the Ministry of 
Finance for comments between January 1989 and 
August 1989. 

The Ministry of Finance have accepted the objection 
in 4 cases. The reply of the Government has not so far 
been received in the remaining cases (Octo ber 1989). 
However, the department has accepted the objection in 
6 other cases. 

2. Undet the Income-tax Act, 1961, as amended by 
Finam.e Act, 1985, where the total income of a company 
other than a company in which public a1e sustantiaUy 
interested, includes any income chargeable under 
the head, 'capital gains' relating to capital assets 
other than short term capital assets, on so much 
of the amount of such long term capital gains as relate 
to building or land or any rights in buildings or lands 
the income-tax payable shall be the aggregate of the 
income-tax calculated on the amount of long term 
capital gain included in the total income, at the rate 
of fifty percen t and the amount of income-tax with which 
it would have been chargeable had its income been 
reduced by the amount of iong term capital gains. 

The assessment of a private limited company for 
assessment year 1984-85 was completed in March 1988 
on the total income of Rs. 37,85,280 which included 
long term capital gains of Rs. 27,73,418 arising from 
sale of land. While computing the tax payable on the 
capital gains so arrived at, the tax was incorrectly 
charged at the rate of forty per cent as against the cor· 
rect rate of fifty pee cent. The application of incorrect 
rate of tax resulted in short levy of tax of Rs. 2, 77,370 
(tax leviable Rs. 13,86, 709 minus tax levied Rs. 
11,09,339). 

The Ministry of Finance have accepted the objectien. 

3. Under the provisions of the Income-tax Act, 1961 
as applicable to theassessmentyear 1977-78, and sub: 
sequent years, income by way of royalty or fees for 
technical services received by foreign companies 
under approved agreements made on or after l April 
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3.07 INCORRECT RArE OF TAX-STATUS 3 .08 

1976, i:. chargeable to tax at a fiat rate or forty per 
cent on the gross amount of income. A lower rate 
o~ twenty per cent is, however, applicabl e to lump 
sum payments r ece ived by foreign companie~ under 
approved agreement::, ro r the transfer ouhi<l c Jnd ia, 
or imparting of information outside Ind ia, in re-; pect 
or any data, documentation, drawings etc. Thc~e 
r ates do not apply in respect of royalty income received 
by a foreign company from the India n concern in 
pursuance of an agreement made by the for mer wi 1 h 
the latter a fter 31 March 1976, if such ag reem ent is 
deemed under the provisions or the Act to have been 
m ade before I Apri l 1976. 

fn the previous year relevant to the assessment year 
1984-85, a foreign company received royalty of a sum 
of Rs.5,03,525 from an Indian company. fn the asse
ssment order made by the Lnspecting Assistant Commi
ssioner (Assessment) in October 1986, for the asses~menl 
year L984-85, the assessing officer stated that the royalty 
of Rs.5,03,525 received from the Indian company 
was liable lo be taxed at forty per cent. H owever, 
while working o ut the tax leviable, tax wns levied 
at twenty per cent on R~ . 5,03, 525. The omi~si on lo 
apply the correct rate of tax rc:rnlled in sho1 t levy 
of tax or Rs. l,00, 705. 

The p aragraph was referred to the M ini~try or f i
nancc for co mment s in Apri l 1989 ; the reply from the 
G overnment lu::. not so far been received (Oclobcr 1989). 
However, the dcparlmcnt has accepted the object ion 
in principle. 

4 Under the provi ~ions or Lhe J ncome-ta x Act, 196 1. 
the Centra l Government may enter into a n agreement 
wi th Lhe Government of any foreign country for the 
avoidance of double taxation and Lbe preventi on of fi 
scal evasion with respect to taxes 0 11 income and ca
pilal gains. According to the terms of agreement. of 
Great .Britai n and the Government of India in Apri l 
1981 , with effect from 23 November 1981 .. Lhe incomc
t ax leviablc on tl1e income from in•crest accru ing or 
ari si11g in In dia to a non re idcnt in respect of a loan 
or debt fo st created after the date of enlry in to fo rce 
of the convention, viz., 23 ovember 1981 , shall 
no t exceed 15 per cent o f the gross a mount of interest. 
The term" interest' as u ed in the agreement m eans 
income fro m debt, claims of every kind and in particular 
income fro111 Government ccurities and inco me fro m 
bonds o r debentures including premiums a nd p1izes 
attaching to such secu rities, bonds or debentures. 
Income-tax on uch in terest prior to November 198 1, 
is, accordingly taxable at the rates prescribed in the 
relevant Fin ance Act. 

During the previous years relevant to the a::.scssmc.nl 
yca1s 1 984-~5 and _1985-86, five no1.1-resi dentcompanics 
were in receipt of rnte1 est aggregating lo R s. 35,87 ,324 
again t depo::.its continuously held wi th banks and 
ot her inst itutions in India since 12 November 1980. 
Jn the assessmen ts completed between March 1984 
a nd December J 985, the department erroneously le
vied tax at the concessional rate of 15 per cent amounting 
to Rs.5,38,232 on such interest inco me in::. Lead . of at 
the correct rat e of 70 per cent !'or income-tax a nd 5 
per cent for ~ urcha~·ge as prcscrib.cd in the relevant 
Finance Acts. The incorrect adoption of lax rate led 
to aggregate short levy of tax of Rs. 20,98,441 in asse
ssment years 1984-85 and 1985-86. 
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The paragraph was referred to the Ministry or Fi
nance for comments in July 1989; the reply from the 
Government has no t so far been received (October 1989). 

3.08 Jncorrect status adopted in assessment 

Under the provisions or t he Income-lax Act, as 
amended by the Finance Act. 1983, with eITcct from 
2 Apr il 1983, a co mpa11y is deemed lo be a company 
in which the publ ic arc substan t ially in terested if, 
inter alia, it fulfils the conditions that the shares in 
the co mpany were, as on the last day of the relevant 
previou s year. listed in a recognised stock exchange 
i.n India or the shares carrying n o t less than fifty per 
cent or the voting power throughout t he relevant pre
vious year were beneficially held by the Government 
o r a co rporation establsihed by a Central. State or 
Pro vincial Act, or any co mpany or any subs id iary 
compa ny as provid ;;d . 

Accord ing Lo t l1e prov i ::. i on~ of the Finance Act 
ibi d , l ite incidence or tax is lower (fi!'ty five per cent) 
in J'cspccl o r a company in which Lhc public arc ::. ub
::.\an tia lly intcrc::.tcd tha n in the case or one in which 
the public are not substa nti ally interested , whic h is 
sixty per cent ir it is an industri al company and sixty 
five per cent ir it is other than a n industrial company, 

I. Whilc ·complcting the as::.c~smcnt of a limited com
pany [or tl1e assessment year 1984-85 in March 1987, 
the assessing officer treated the compa11y as a company 
in which t he publ ic were substant ially interested a11d 
levied the tax at the rate of 55 per cent. lt was, however, 
no t iced in audit that the sha1e of t he company were 
neither l isted in a recongiscd slock exchange nor even 
a sin gle s ha re of the compan y was held th1 o ughout 
the relevant previous accotu1ting year by any or the 
specified authorities/ bodies . As the prescri bed condi
l iom we1e n ot fulfi lled in this case the as~essec company 
was to be treated as the one in which public were 11o l 
substa ntia ll y in terested and subjected to a higher rate of 
tax of 65 per cent, the company no t being an industrial 
compa ny. Omi s~ion to do ~o rcsul t.ed in undercharge 
of tax of Rs. 2,32,332 incl ud ing inte1est for non-payment 
of advance-tax. 

The Ministry of Finance have accepted t be objection . 

2. In the a ~~ess mcnt of a leasing and finance company 
for the as essmenl year 1985-86, assessment completed 
in M a rch 1988, the company was treated as a company 
in which p ublic were s ub~tantial l y int erested and tax 
was levied al concessional rate of 55 per cent of the 
total income. However, it was seen from the 1 eturn 
of income filed by the compa ny in October 1985 that 
in regard to the query 1egard ing status of the company 
as to whether it was a company in which the public 
are substanti ally interested, the company had replied 
in the n egative. Also there was n o evidence on record~ 
to show that the shares were listed in a recognised 
stock exchange in India us on the last day of the 
previous year a nd. a lso no evidence t o ind icate that the 
shares of the company ca rrying not less then Ii fly per 
cent of the voting power had been unconditionally held 
by the Government or a stat utory corporation, e tc. In 
view of this the correct ra te or tax applica ble was 65 
per cent of the total income and surcharge as applicable 
to a private non-industrial c.:ompany. Omission to do so 
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3 .08 I NCORRECT STATUS-HOUSE P ROPERTY l NCOMU 3 .09 

resulted in ~hort levy of tax o f R s. 3,79,303 (includi ng 
interest lcvia ble for late filing of the return and under 
estim1te o r adv:rnce tax). 

The p.tr.igr.iph W,t rele~,-ed to the Minis try o~ ri
nance fo r comments in April 1989 ; the teply fro m the 
Govern ment has not so J'a r been received (October I 989). 

3. T he aut boriscd s hare capital or a com ~1any amount
ed to R<;. 9,90,000 con~istiHg of 99,000 equity shares of 
R~ - 10 each. O ut of 99,000 equity shares, 98,930 sl1arc· 
were offered t o t he p ubli c a nd were ful ly s ub~cr i bed 
during th e previous year relevant lo the assessment 
year 1984-85. T he asscssce comp any coul d not prove 
the genuinene s and whereabouts of the share ho lder~ . 
While completing l he assessment fot the as:,;cssment 
year 1984-85 in March 1987, t he assess ing officer asse
ssed the entiie amount of Rs.9,89,300 tepre enting 
s hare capital subscribed by the share holder. un der 
the head 'other sources' li·eating thc amou nt as the 
asse:.see's income from undisclosed source. T he :, hares 
of the company were not listed in any recognised stock 
exchange in Ind ia . Jn absence of details of shareho lders, 
the company was to be treated as a company in which 
public were not su_bstan tially inlc1·cslcd and charged 
lo tax at 65 per cent instead of at 55 per cent incorrectly 
levied by the department treatiHg the co mpany as 
one in which public were substantially interested. The 
mista ke resulted in shor t levy o f. tax of Rs. 1,62 429 
including short levy of interest of Rs. 58,793 ror'late 
fil ing or return and shor t payment o f ad va nce tax in 
the assessment year 1984-85. 

The Ministry of Finance have accepted the objection. 

3.09 Incorrect computation of income from house property 

I.. Under the Jucome-tax Ad , 1961, the annual va lue 
of property consist ing or a ny buildings o r lands 
appurtenant thereto o_f which the assessee i~ the owner, 
o ther than such portions of such property as he may 
occupy for the purposes of any business 01 profcs~ion 
carr ied on by him, the pt ofits o f which a rc chargeable 
to tax, shall be chargeable to income-tax under t he head 
'Income from house property'. T he income i ~ to be 
computed on a notional basis and not necessa1 i!y with 
refere nce to actual receipt . 

In completing the assessment of an asse~see company 
for the assessment years J 983-84 and 1984-85 in Mat ch 
1986 a.nd March 1987 respectively, t he assessing officer 
determined the gross maintainable rent of t he let out 
property al R s. 12 lakhs per annum and computed th e 
inco me Crom ho use p roperty accordingly. The a~se~sing 
officer, whi le making the as es men ts for the as~essment 
years 1985-86 a nd 1986-87 in June 1987 loo k the gross 
maintainable rent of Rs. 7, 17,286 and Rs. 6,83,7 18 res
p~ctivcly ~s t he annual lett ing value of the p roperly as 
disclosed 111 lhe relevant profit and loss accoun t instead o f 
a t Rs. 12 lakhs as determined in the preced in o assessment 
years but without assigning any reasons. TI1e o mission 
to consider the annual Jelling value at Rs. 12 la khs as 
determined in preceding assessment years led to under 
~ssessmen t o f income of Rs. 4,05,886 and Rs. 4,30,235 
rn the_ as~~ssment years 1985-86 a nd 1986-87 respeclively 
resultmg rn an aggregate undercharge or tax of F s. 
7,50, 703 including interest of Rs. 65 188 for delay in su b
mission of return a nd Rs. 1,37,450 for short payment of 
advance t ax for the two assessment years. 
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The parag1aph was referred to the Ministry of F ina nce 
for comments in June 1989 ; the reply from t he Govern
menl has not so far been received ( Octo ber 1989). 

2. ln computing the income from ho use properly the 
Act provides for cer tain. deductions from annual value 
which in.eludes a deduction fot repai rs equal to one sixth 
of t he annual value. T he Act also rrovides that profits 
and gains of a coopeta t[ve society allributable to 
banking business are to be al lowed as deduct io n in full 
and a1 e not Llws clwrgcablc Lo tax. 

A co-operati ve ba nk owned a building which was 
used partly for its own banking busin.csss and pa rt ly 
in the occupation of a tenant. in tbe origi11.a l assess
ments of t he co-opet ativc bank fo r the assessment years 
1984-85 and I 985-86 completed in Februa ry 1987 a nd 
November 1987 by the Inspecting A ~ istant Commis
sioner (Assessment) lhc profits and gai ns from banking 
business were not charged lo tax and accordingly the 
annua l value in respect of the portion of the bui lding 
used for its own business was determined at Rs. 11 ,67, 120 
and Rs. I 2,33,300 respective!) and was charged to tax 
aner allowing deduction for repairs. ln appeal for both 
the years, the Co mmissioner or income-tax (Appeals) 
01dered (November 1987 and Ju ne 1988) to red uce 
the annual value by Rs. 4,66,848 and Rs. 4,93,320 
respectively. While revi ·ing the assessments in Janu ary 
1988 and J uly 1988 to give effect to the appellate 
orders, t he ho use propert y income as or igina lly as:essed 
was reduced by R s. 4,66,848 and Rs .. 4,93,320 respcc
tivdy fo r the two years. Jt was poin ted out in audit 
(December 1988) that on reduction of lhe annual value 
in aprea l, the amount of deduction for repairs as 
originally allowed was a lso requi1 ed to be reduced bu t 
was not reduced whi le giving the appeal effect. T he 
omission resul ted in under-ass~ssment of income of 
Rs. 77,808 and Rs. 88,220 for lhc assessment yea rs 
1984-85 and 1985-86 respectively with consequent 
total shor t levy of tax of Rs. 72,0 13. 

The M inistry o f Finance hwc accepted t he o bjection . 

3. In case of a building comprising one or more 
residential u nits, the erection of which is complete 
after 31 March 1978 but before 1 April 1982, the 
annual value is to be reduced by certain prescribed 
amounts for a period of five years from the date of 
completion of the buildi!1g. · 

In the case of a public sei.:tor corporation, the assess· 
ment for the assessment years 1982-83 a nd 1984-85 
were completed in March 1986 and March J 987 respec
tively. The corporation was owning certain house 
properties. While working out the income from house 
property, the annual value was reduced by the dcduc· 
tion permissible fo r t esidcntial units. As the house 
prop::;·t:r, consisted of industrial blocks, the annua l 
va lue should have been a rrived at without giving the 
deductions admissible only for residential units. In
correct application of t. he statutory provisions resulted 
in under assessment of income of Rs. 65,83 1 fo r assess
mc11t year 19£2-83 and ,Rs. 24,000 for assessment year 
1984-85 involving potential short levy of tax aggregating 
to Rs. 50,972 for bot h the assessment years. 

T he Ministry of F inance have accepted the object ion. 



3 .10 Scrn, TIFIC R ESEARCH ExPEN61TURE-EXPEN01tURE oN KNow-How-ExPORT MARKETS 3 .12 
DEVELOPMENT ALLOWANCE 

INCORRECT COMPUTATION OF BUSINESS year 1986-87. In the assessment for the assessment 
INCOME year 1986-87 completed in November J 987, the assessing 

Representative cases ol mistakes noLiccd in ll1c 
computatio n of busini.:ss income in the case of compauics 
and corporations are given below : The total tax effect 
(including potential) of these 122 cases comes to Rs. 
1, 714. 35 lakhs. 

3. la Incorrect a llowa11ce of expenditure on scientific 
research 

Under the provisions of the Income-tax Act, 1961, a 
w.;:ighted deduction in respect of expenditure incurred 
on scientific research under approved need based pro 
grammes is admissible provided the expenditure is 
certified by the prescribed authority to have beea , so 
incurred during the previous year. .. 

(i) The original assessment of an assessee company 
for the assessment year 1983-84 was revised in November 
1985 to a llow weighted deduction of Rs. 1,71,323 on 
account of contribution to a recognised institution for 
conducting scientific research. As the approval of tile 
prescribed a uthority for this programme of scientific 
research was not obtained, the grant of weighted de
duction of Rs. 1,71,323 was irregular and this led to 
under-assessment of income by the same amount 
involving undercharge of tax of Rf) . 96,583 in assessment 
year 1983-84. 

The Ministry of Finance have accepted the objecton. 

(ii) In the previous year relevant to the assessment 
year 1984-85, a private limited company paid a sum of 
Rs. 3,00,000 to the institute 'Aparna Ashrama', app
roved by the prescribed authority. While completing 
the assessment in June 1985, the assessing officer allowed 
a deduction of Rs. 4,00,000 (Rs. 3,00,000 plus weighted 
deduction of Rs. 1,00,000). lt was, however, noticed in 
audit that the specific cenificate to the effect that such 
sums were not to be used fo r acquisition of any land or 
building or for the construction of any building was not 
recordeci ou the receipt furnished by the institute. 
In the absence of such a certificate, the weighted deduc
tion of Rs. 1,00,000 allowed on the contribution of a 
sum of Rs. 3,00,000 was not in order. This resulted 
in untler-assessment of income to the extent of Rs. 
l,00,000 and short levy of tax of Rs. 63,000. 

The department has accepted the objection. 

The paragraph was referred to t he Ministry of 
Finance for comments in July 1989; the reply from the 
Government has not so far be .... n received .. {October 
1989). 

3 .11 E xcess allowance of expenditure 011 know-how 

Under the Income-tax Act, 1961, with effect from l 
April 1986, where the assessee had paid in any previous 
year any lumps um consideration for acquiring any 
know-how for use for the purpose of business, one sixth 
of the amount so paid shall be deducted from the 
profits of the business in the previous year of payment 
and the balance in equal instalments in the ftve immedia
tely succeeding previous years. 

In the: case of a private limited company, an amount 
of R s. 94,215 on account of technical know- how fees 
was debited in its accounts relevant to the assessment 
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officer allowed the deduction for the fees in full instead 
of an amount of Rs. 15,702 only, being one sixth of the 
fees paid. The mistake resulted in w1der-asscssment ot 
income by Rs. 78,513 ieacling to short levy of tax of Rs. 
50,6J 8 (including interest of R s. 1,644 for late fi ling 
of return and excess payment of interest of Rs. 3,633 
by the department on excess advance-tax). 

T he paragraph was referred to the Ministry of Finance 
for comments in August 1989 ; the reply from the 
Government has not so far been received (October 
1989). 

3.12 Mistake in grant of export markets development 
allowance 

l. The Income-tax A\..t, 1961, as it stood prior to its 
amendment by the Finance Act, 1983, provided for 
export markets development allowance to domestic 
companies and resident assessees enaged in the business 
of export of goods outside India or in providing services 
or facilities outisde India. A domestic company was 
entitled to a deduction on account of this a llowance 
from the income assessed unde1 the head "Profits and 
gains of business or profession" at 011e and one third 
times the qualifying expenditure as provided in the 
Act. 

The assessment of a State owned company for the 
assessment year 1984-85, was completed in December 
1986 at a loss of Rs. 40,21,772. Audit scrutiny (January/ 
February 1988) revealed that the assessee was allowed 
inadmissible deductions of Rs. 60,J 12 on acco unt of 
weighted deduction for expenditure incurred on develop
ment of export markets in the accounting year 1983-84 
relevant to assessment year 1984-85, though such 
deduction already stood withdrawn from Apri l 1983. 
Further a sum of Rs. 2,53,858 towards provisions 
for doubtful debts was allowed though the same was 
merely a provision and not established as irrecoverable 
debt. Also, a sum of Rs. 2,795 allowed as depreciation 
on 'Rest house' building was not admissible as no 
depreciation is allowable on rest house building. Besides, 
the amount of interest paid towards 'Chief Minister's 
relief fund' was disallowed less by Rs. 8,750. These 
omissions led to over computation of loss by Rs. 3,25,515 
with notional tax effect of R s. 2,05,074. 

The paragraph was referred to the Ministry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

2. Payment ot commission for processing orders 
from the foreign buyers not qualifying for weighted 
deduction. 

An assessee, a private limited company, claimed and 
was allowed weighted deduction of R s. 2,84, 717 for the 
assessment year 1984-85 (assessment completed in 
January 1987) as export markets development allowance 
being one-third of Rs. 8,54,151 paid by the assessee as 
commission to foreign agents for rendering services of 
marketing abroad. As the weighted deduction was not 
allowable on such expendi ture, the grant of deduction 
resulted in under-assessmen t of income by R s. 2,84, 717 
involving short levy of tax of Rs. 1,79,367. 

The department bas accepted the objection. 

. r 

) 
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The paragraph was referred to the Ministry of Finance 
for comments in April 1989 ; the reply from the Govern
ment has not so far been received (October 1989). 

3.13 Incorrect allowance of preliminary expenses 

Under the provisions of the Income-tax Act, 1961, 
the admissible deduction towards preliminary expenses 
incurred p rior to commencement of business or in 
connection with the extension of the industrial under
taking is limited to 2~ per cent of cost of the project 
or capital employed and is allowed in equal instalments 
spread over ten years. The preliminary expenses are 
not, however, allowab le for any previous year in which 
the business bas not commenced or the extension pro
gramme is not completed. 

I. During the previous year relevant to the assess
ment year 1983-84, a company engaged in hotel busine$S 
issued 15 per cent non-convert ible cumu lative deben
tures for Rs. 10 crores for expansion of its hotel. 
An expenditure of Rs. 60,56,076 incurred in connection 
with the issue of debentures was entirely allowed as 
deduction in the assessment for the assessment year 
1983-84 completed by the Inspecting Assistant Commis
sioner (Assessment) in March 1987. Since the deben
tures were raised by the assessee for the purpose of 
expansion of its busit1ess, the allowable preliminary 
expenses should have been limited to Rs. 25,00,000 
only, being 2} per cent of Rs. 10 crores. Consequently 
the assessee was entitled to a deduction of Rs. 2,50,000 
only being one tenth of the said 2! percent and not 
Rs. 60,56,076. The mistake resulted in excess allow
ance of deduction amounting to Rs. 58,06,076 leadjng 
to under-assessment of income by the same amount 
with consequent undercha rge of tax of Rs. 51,79,755 
(including interest of R s. 1,30,924 for delay in filing 
the return and Rs. 17,75,656 for short payment of ad
vance tax). 

The department has accepted the objecti on. 

The paragraph was referred to the Ministry of F i
nance for comments in July 1989; the reply from the 
Government has not so far been received (October 
1989). 

2. While computing the income of a Government 
corporati?n f~r the assessment year 1981-82 in February 
~984 (~ev1sed m S~ptember 1985), preliminar y expenses 
mcludmg expenditure on preparation of feasibility 
reports of projects amounting to R s. 4,86, 758 were 
allowed b):' the assessing authority. The expenditure 
was of capital nature and pertained to the project which 
had not materialjsed. No part of it could, therefore, 
have been allowed as deduction by way of preliminary 
e~penses and the entire expenses should have been 
disallowed. The omission to do so resulted in un.der
assessment of income of Rs. 4,86,758 involving short 
levy of tax of Rs. 3,85,649 (including interest of Rs. 
97,852 for short payment of advance tax). 

. The Ministry of Finance have accepted tbe objec
tion. 

3. During the previous years relevant to the assess
~ent years 1982~83 and 1983-84, an assessee company 
mcurred expenditure amounting to Rs. 1,00,000 and 
R s. 75,000 towards fee( _ to registrars and registrar's 
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charges respectively in connection with issue of share 
capital. In lhe assessments for the assessment years 
J 982-83 and 1983-84 completed in D ecember 1985 and 
July 1986 respectively, the department allowed the afore
said. expend iture in full, as claimed by the company. 
The expenditu re being capital in nature is not admissible 
in computing the business income of t he assessee. If, 
however, t he fund s received by the assessee by issue of 
share capital were utilised for the purpose of extension 
of its industrial undertaking, sums of Rs. 10,000 
(be ing o ne tenth of R s. 1,00,000) for assossment year 
1982-83 and Rs. 17,500 for assessment year 1983-84 
were admissible. H owever, while computing the 
total taxable income, the assessi n~ officer allowed the 
entire sum aggregating to R s. 1, 75,000 instead of the 
correct amount of Rs. 27,500. The mistake resulted in 
under-a~ sessment of income aggregat ing to Rs. 1,47,500 
involving under-charge of tax of Rs. I,07.236 for the 
twc assessmrnt years 1982-83 and 1983-84 (including 
non-levy of inte.rest of R s. 24,082 for shor t payment 
of advance tax for assessment year 1982-83). 

The paragraph was referred to the Mi nistry of Finance 
for comments in April 1989 ; the reply from the Govern
ment has not so far been received (October I 98l:>). 

3.14 Excess allowance of proYision for bonus 

The payment of Bonus Act, 1965, prescribes the maxi
mum payment of bonus at a rate, not exceeding 20 
percent of the effective grorn salary o f the emplovees, 
rnbject to ava ilability of allocable surplus. The allocable 
surplus is computed at the rate of 60 per cent 
of available balance of profits. which is determined in 
the manner prescribed in the Act. 

Jn the assessment of a company for the assessment 
year 1982-83 completed in November 1984 (revised in 
March 1985), the provision for bonus for the year 1981-82 
amounting to Rs. 9,02,714 debited in its profit and 
loss account for the year ended 31 March 1982, was 
allowed in full. It was noticed in audit (July 1986) 
that the 'allocable surplus' for the period, worked 
cut as prescribed in the payment of Bonus Act, was 
only R s. 5,96,160. The omission to restrkt the allowance 
to the amount of 'allocable surplus' (as had been done 
in the preceding a~sessment year) resulted in under
assessment of income of Rs. 3,06,554, and consequent 
short levy of tax of Rs. 2,40,641. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of Finance 
for comments in June 1989;the reply from the Govern
ment has not so far been received (October 1989). 

3.15 Incorrect allowance of contribution to gratuity, 
pension and superannuation fund 

1. Under the provisions of the Income tax Act, 
1961, no deduction shall be allowed in respect of any 
provision for gratuity to employees on retirement or on 
termination of employment for any reason, unless it is 
by way of contribution towards an approved gratuity 
fund or for payment of gratuity that has become payable 
during the previous year. 

In the assessment of a company for the assessment 
year 1984-85 completed in March 1987, a sum of R1. 
5,62,255 debited in the accounts for the previous yeat 
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ending 30 June 1983 towards contribution to the gratuity 
fu•~d was allowed as deduction. It was, however, 
noticed in audit that there was 1:0 approved gratuity 
fund of the C(,mpa ny during the previous year relevant 
to. the assessrr.<.nt year 1984-85. As no a pprovct! gra
tuity fund was i11 0xistence d uring the relevar,t previous 
year, the allowance of gratuity provisions 0f Rs. 5,62.255 

- in the assessment yen r 1984-85 was no t in o rder. The 
mistake resul ted in exc.c~s computation and carry for
ward of loss by Rs. 5,62,255 i1:volvi11.g potential tax 
effect 0f Rs. 3,24,702. 

The paragraph was referred to the Ministry C1 f Finance 
for comments i11. June 1989 ; the reply from the Govern
ment has not so far been received (October 1989) . 

2. The 1 ncome-tax Rules, 196:?, further provide tha t 
the amount to be allowed as a deduction on account 
of a nnual contribution which an employer may make 
in respect of services of an em ployee shall not exceed 
eight and one third percent of the employees' salary 
during each year . 

During the previous yea r releva nt to the assess
ment year 1982-83, a cc mpany provided a sum of Rs. 
I 9,24,579 in its accounts for payment to its approved 
staff gratuity fund on the basis of valuatio n ma.de by the 
actuary. However, un.der the Income-tax Rules, 1962, 
the amount deductible as gratuity liability was to be 
restricted to R s. 17,04,094. W hile completing the assess
ment in August, 1984 (revised in March 1986) the 
In!<pecting Assistant Commissioner omitted to reduce 
the gratuity liability deductible by Rs. 2,20,485. The 
mistake resulted in under-assessment of income by 
Rs. 2.20,485 involving short levy of tax of Rs. 1,24,298. 

The paragraph was referred to the Min.i stry of Fi
nance for comments in M ay 1989; the reply from the 
Government has not so far been received (October 
1989). 

3. Tn respect of initial con:ributions to the supera
nnuation fnnd , the Central Hoare!. of Di rect Taxes have 
clarified that an amount equal rv 80 per cent of the con
tribution actually paia to the fund ~hall be allowed in 
five equal instalments commencing from the assessment 
year relevant to the previous year in which the amount 
was actually paid and fo ur immediately succeed ing 
assessment years . 

(i) In the case of an assessee company for the a&sess
ment year 1984-85 (assessment made in March 1987) 
initial contribution of Rs. 3,00,656 made toward& 
senior staff pension fur.a \\<as allowed by the Inspecting 
Assistant Commissoner (Asstt.) as deduction. As per 
Boards' instruction, tJ1e deciuctible a mount of Rs. 
2,40,525, being 80 per cent of Rs. 3,00,656 was allowable 
in five equal instalments of Rs. 48,105 in each of tile 
assessment years 1984-85 and four succeeding years. 
The incorrect allowance of Rs. 3,00,656 instead of correct 
amount of Rs. 48, I 05 resulted in excess carry forward 
of loss of Rs. 2,52,551 in the assessment year 1984-85 
with a potential under-cha rge of tax of Rs. 1,45,848. 

The paragraph wa!> referred to the Ministry of 
Finance for comments in July 1989 ; the reply from the 
GoverPment has not so far been received (October 
1989 ). 
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(ii) In the case 1. f_ a widely held company, the approval 
~o the superannuat10 n fund created by it was accorded 
111 s .{;ptc:mber.1986 and the intit ial contribution payable 
by 1t cl.etc-rm1 1,~d at R~. 4,01,295. T his was pair! by 
the co rr.p:rny 111 two 11~stalmcnts of Rs. 80,413 and 
R~ . 3,20.882 <l uring: the previo us years relevant to t he 
assc ..... mcnt years I 984-8 5 a 11.d 1985-86 a nd the same 
were a llowed by the Deputy Commissioner (Special 
R ange) as ad missible expenditure in the asscs:-.ments 
comp leted in N ovember 1986 and December 1987 
respect ively. As per t fie Board's instruction, the total 
a mou nt or init ial co ntribution should have been restric
ted to Rs. 3,2 1,036 and the deduction allowed at R~ . 
64.207 per year for each of the five assessment 
years from assessment year 1984-85. Failure to do so 
resulted in under-assessment of income by R s. 16,205 
fo r assessment year 1984-85 anc\ Rs. 2,56,675 for assess
ment year 1985-86 invo lving an aggregate short levy 
of tax of Rs. l ,57,587. 

. The assessing officer replied that though the ubjcction 
1s supported by Board's inst ructions, a High Co urt has 
hclc\ that the rest riction of the admissible a mount of 
cont ribution to supernnnuat io11 fund to 80 per cent was 
not correct ancl was in excess of the rule ma king power 
oft he Boa1·d. The reply vf the clepattmc11.t is not accep
table si11.ce the Board's ir'.st ructions still genera lly hold 
t he Held and are bi n<,l ing on. t he assessing officers. 

The paragraph was referred to the Ministry of Finance 
fo r 1,;omments in August 1989; the reply from the 
Goven:rncnt has not s1,, far been received (Oct0bcr 
1989). 

3 . 16 Incorrect deductions allowed on contribution to
wards other funds 

Under the Income-tax Act, 1961 , as amended by 
Finance Act 1984 with retrospective effect from l April 
1980, no deduction shall be allowed in respect of any sum 
paid by the assessee as an employer tuwards the sett ing 
up or formation, of, o r as contribution to any funa or 
ot her inst itution for any purpose, except where such sum 
is so paid by way of contr ibution. towards a recognised 
provident fund , approved superannuation fund or 
gratuity fund c reCJ.ted for the benefit of employees. 

I. During the previous year relevant to the assegs
ment year 1984-85, a tea company and one of its subsi
d iaries debited their profit and loss accounts with the 
sums of Rs. l 3,67,753 and Rs. 4,96,439 respectively 
representing contribution to a 'com mon pool' fo r 
payment of commission to their managerial staff. The 
abo\e sums featured as outstanding liabilities at the end 
of the relevant previous year. As contribution to such 
nonstatutory funds was not an admissible deduction, 
it was d isallowable in assessment. The Inspecting A!>si
stant Commissioner (Asstt.), however, made no disallo
wance in the assessments made between January a m! 
M arch 1988. This led to an. aggregate under-assess
ment of income of R s. 7,45,676 (40 per cent of Rs. 
18,64, 192 being tea companies) involving under-charge 
of tax of R s. 4,30,628 in assessment year 1984-85. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989 ; the reply from the Govern
ment has not so far been received (October 1989). 



-~ 

3 .1 G CONTRJBUTTONS TO OTHER F UNDS-CAPTTAL EXPE JDTTURE 3.17 

2. For the assessment years 1982-83 and 1983-84 
(assessments made in February 1986 and M arch 1987), 
an asscssee company was allowed deduction of R s. 
70 ,000 and R s. 56,000 respectively in respect of contri
butions made to certain welfare a nd benevole nt Fund~ . 
As these co ntributions were nut adtnis iblc dcductionc;. 
the a llov.ancc of the sa me resulted in tu1der-assec;sment 
of assessee's income by Rs. 70,000 and Rs. 56,000 in the 
asses!'m ent years J 982-83 and 1983-84 respectivel y 
in vo lving sho rt levy uf tax aggregat ing to Rs. 1,07,89 1 
(including interest for short payment c f advance tax 
of R s. 36,859 fur both the assessmen t years). 

T he depa rtment has accepted the o bjection. 

T he paragraph was referred to the Ministry of 
F inance for comments in June 1989; the reply fro m the 
Government has not c;o far been received (Octo ber 
1989). 

3. 17 Incorrect a llowance or capital expenditure 

1. U nder the p rovisons of the Tnco mc-tax Act, 1961 , 
any expend iture, not being expcnc it ure o f a capita I 
nature o r personal cx pcn<>es of the asscssce laid out o r 
expended v.ho lly and exclusively f0r the purposes 0f 
business. ii; allo wable a deductio n in compL1ting the 
inco me chargeable under the head 'P rc, fi ts and gain~ of 
b usiness' . 

(i) An assessee company look over seven text ile sick 
mills on I April 1974. While decid ing the co mpen sat ion 
payable to the rrstwhile uni ts, the amount of gratuity 
payable to the emplo yees in respect of the services 
rendered by them be.fore the period o f takeover i.e .. 
upto 31 M arch 1974, was ct.etermined on actur ial valua
tion and was adjusted againc;t the amount of com pensa
tion given by the assessee company to the units. T he 
amount of gratuity so determined was shown in the 
accounts of the co mpany under the head 'Gratui ty 
provision accou nt' . ln the acccunts of the company for 
t he accounting years re levant to the assessment years 
1981-82 to 1983-84, actual payments of gratu ity to the 
extent o f Rs. 42,00,184, Rs. 44,38,242 and Rs. 68,84,457 
respel.!ively rclatable tc the services renc~ered upto 3 1 
March 1974was debited to the a bove gra t ui ty p rovisio n 
account a nd the rest of the payments pertaining to the 
services rendered after 31 M arch 1974 werecharged to 
the profit and loss acco unt. T he assessee com pany, 
however, c laimed that the aforesaid payments which 
were debited to the gratuity provisio n account may be 
allowed as its revemte expenditure as the paym ents 
though debited to the 'P rovi&ion account' were actually 
incurred during the relevant year(s). The cla im of the 
assessee company was accepted by the assessing officer 
in the assessments for the three years made in M arch 
1984, M arch 1985 and November 1986 resputively. 
It was pointed out in aucl it (July 1986) that the ac tual 
payments relating to the period upto 31 M arch 1974 
had not been met out o f t he current year's income but 
had been met out of the amou nt recovered from the 
erstwhile units and kept in the 'Provision account' . 
As such the expencl.iture was not a revenue expenditure 
o f the assessce company. T he mistake in not a llowing 
the assessee's claim on this account resu lted in excess 
computation of loss by R s. 42,00, 184, R s. 44,38,242 
and R s. 68,84,457 respect ively for the a£sessment years 
1981 -82 to 1983-84 with consequent potentia l ta x effect 
aggregating to R s. 88,66,530. 
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T he department has accepted the objection.. 

The paragraph was , eferred to the Ministt y o f F i
na nce for comments in A ugust 1988 : the rcp!y fro m the 
G overr 1111'1 t has not St l ra r been rec ... ived (Octo ber 
1989). 

(ii) The a~scss sr,cn t o r a Sta te E lect rici ty Boa rel. fo r the 
f! <:sc_%ment year l?S~-85 w:1.~ cumplr tccl. by th 1.: Inspect ing 
Ass1st<Jnt Com m1c;s1o ner (As~essmcn~) in No vf' mber 
1986 allowing :i deductio n of R s. 76.62 85 1 to wa rds 
trial runn i1 g cxpensc,s. It was c;ecn in a ud it that the 
cxrx ·nses rela ted to the power plants wh ich hacl not been 
cGmmissionecl. As the po wer p la nts had not been c;omm
issio necl during the previous year re levant to the assess
ment year 1984-85, the c,xpcncl. iturc incurred on the trial 
n111ning W<1S require<! tu be treated as capital expend iture 
a1~d was not a llowable as revenue cxp1,;ncl. iture. T he 
mistake resu lted in under-asses$ment of in~ome 0f 
"Rs. 68,96.566 invulving notion~d short levy o f tax or 
!l-. 39.82,766. Evr n though the m.sessmcnt was rectifi.1..d 
II' T;lf a rch 1987 a nd November 1987, the mistake re
ma rned to be w rrected. 

T he paragraph was 1cferred to the M inistrv o f F i
nar.co fo r c0mments in A ugu~t 1989; the rcrly frc 111 

the G overnment has not so far been received (October 
1989 ) . 

. 2. Tt ha~ been j udi~ially held that expenditure on sh if
tmg machu1ery constituted capital expenditure and was 
not a llowable as revenue expenditure. 

~A publi_c limited company debited a s um of R s. 
3),7 1,828 in the profit a nd loss accoun t fo r the period 
relevant to assessment year 1985-86 towards shifting 
the machinery fro m o ne place lo anot her. Jn the asses
sment finalised by t he I nspecting A~ si stant Commis
sioner of Tncome-tax in March 1988 the above expendi
ture was allowed ded uction as claimed by the assessee 
company. As the expenditure was in the nature of 
capital expenditure, it was not allowable ac; revenue 
expenditure. The mistake resulted in under-assessment 
of income of Rs. 35, 71 ,828 involving s ho rt levy o f tax 
of R s. 24,49,490 (i ncluding interest of Rs. 3,80, 7 60 
levi able for u nder-estimate of advance tax) . 

The paragraph was referred to the Ministry of Fi
nance for comments in April 1989; the reply from t he 
Government has not so far been received (October 
1989). 

3. It has been judicially held by the Supreme Court 
that payments made for obta ining techn ical know-how 
in the shape of drawings, design, plans, processing data 
a nd other literature is capital in nature. 

A company engaged in the manufacture of electrical 
products _was allowed ded uct ion of Rs. 24,91,692 paid 
to a foreign company for technical services in the as
sessment for assessment year 1985-86 completed in 
M arch 1988. Aud it scrut iny revea led that the payment 
of R_s . . 24,9 1,692. was made t<? the foreign company for 
obt~1nrng enduring benefit m the form of drawing, 
designs and know-how for manufacture of 'paint finish 
system ' by the assessee company. The expenditu re 
the like of whic~ was j udici ~lly held to be capital i~ 
nature, was required to be disa llowed. The o m ission 
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to do so led to under assessment of income of Rs. 
24,91,692 with consequent undercharge of tax of Rs. 
20,68,470 (including short levy of interest of Rs. 6,29,51 R 
for short payment of advance tax). 

The paragraph was referred to the Ministry of F inance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 

4. In a case where a foreign company transferred to 
an assessee company its technical know-how and the 
right to use its trade mark in consideration of payment 
of royalty, it was judicially held that the technical know
how acquired by the assessee fell within the definition 
of 'plant' and the expenditure incurred in acquiring the 
same was capital expenditure although there was no 
absolute transfer of the technical know-how, the owner
ship of which continued with the foreign company, 
and the assessee company being entitled only to its 
use. It was a lso held that the assessee company was 
entitled to depreciation and development rebate on the 
technical know-how since it was treated as a plant, a 
depreciable asset (1986) 161 ITR 36 (Kerala). It has a lso 
been judicially held by the Supreme Court that t he 
aim and object of the expenditure would determine 
the character of the expenditure whether it is a capital 
expenditure or revenue expenditure. The source or the 
manner of the payment would then be of no consequence 
(155) 27 ITR 34. 

The assessment of a private limited company engaged, 
inter alia, in the execution of mini cement plants, for the 
assessment year 1985-86, was completed in January 
1988 after allowing an expenditure of Rs. 9,05,000 
debited to its profit and loss account towards 'Technical 
know-how fees'. This payment represented the amount 
of fees paid to Cement Research Institute in considera
tion of the grant of non-exclusive licences of the patent 
relating to vertical shaft kiln cement plant and of the 
know-how for the said cement plant technology made 
available to the assessee. There was no absolute transfer 
of technical know-how, the ownership of which continu
ed with the Cement Research Institute. The assessee com
pany was entitled to the use of it on payment of fees 
to the Cement Research Institute which was worked 
out at 5 per cent of net of ex-works and value of all 
plant and equipment on each cop.tract on plant to plant 
basis for which orders were received. 

The above expenditure, being of a capital nature should 
have been disallowed and depreciation at 15 per cent 
only should have been allowed while computing the 
income. Omission to disallow expendi ture resulted in 
under-assessment of income of Rs. 7,69,250 (after 
allowing depreciation at 15 per cent) and a short levy 
of tax of Rs. 6,96,635 (including short levy of interest 
of Rs. 12, 118 and Rs. 1,99,939 for late filing of return 
of income and short payment of advance tax respec
tively). 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989 ; the reply from the 
Government has not so far been received (October 

1939). t''1 
S. It has been judicially held that loss due to fluctua

tion of rates of foreign currency in respect of repayment 
of loan taken for the purchase of asset is capital expendi
ture. 
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(i) A limited comp8ny had obtained terms loans in 
foreign exchange. The tepaymcnt of loan was to be 
made in. fore ign exchange. T n the p revious year rele
vant to the assessment year 1985-86 an amount of Rs. 
7,72,430 representing payment due to fluctuation in 
rate< of foreign exchange was debited to the profit and 
loss account. While completing the assessment in 
March 1988, the Inspecting Assistant Commissioner 
(Assessment) allowed the expenditure treating it as re
venue expenditure a lthough similar expenditure was 
not allowed in the assessment year 1982-83 and the 
d isallowancc was also upheld in appeal. The mistake 
resulted in under-assessment of income of Rs. 7,72,430 
involving short levy oftax of Rs. 6,41 ,203 (inclusive 
of interec;t of Rs. 1,95, 125 for short pay ment of advance 
tax). 

The paragraph was fercrrec' to the Ministry of Fi
nance fo r comments in J unc 1989; the reply from the 
Government has not so far been re\eived (October 
1989). 

(ii) While completing the asslssmcnt of a statutory 
corporation r'o1 the assessment year 198 1-82 in Feb1ua1y 
1984 (revised in September 1985) to give appeal effect, 
the Inspecting Assistant Commissioner allowed de
ductions of Rs. 4. 25 lakhs and Rs. 3. 21 lakhs paid by 
the assessee to foreign Government for sponsoring the 
assessee corporation to carry on business operat ions 
in their countr ies. The deductions allowed were not 
admissibl e as the payments towards sponsorship fees 
were made with a view to securing enduring benefits of 
acquiring rights to carry on business in those countr ies 
and were of a capital nature. The omission to disallow 
these expenses resulted in under-assessment of income 
by R <; . 7 .46 lakhs involving under charge of tax of 
Rs. 5,91 ,292. 

The department has accepted the objection. 

The paragr aph was referred to the Ministry of Finance 
for comments in April, 1989; the reply from the Gov
ernment has not so far been received (Oclober 1989). 

(iii) A company manufacturing railway equipments 
debited a sum of Rs. 4,62,048 in its p rofit and loss 
accounts towards payment of royalty to a foreign 
company in the previous year relevant to the assessment 
year 1985-86. As the payment of Rs. 4,62,048 was made 
for obtaining enduring benefit in the form of drawings, 
designs and acquiring formula for manufacture of air 
brakes by the assessee company it was required to be 
treated as capital expenditure. In the assessment for the 
assessment year 1985-86 completed in February 1988 
the Inspecting Assistant Commissioner (Assessment) 
discussed this issue in the assessment order and decided 
to disallow the expenditure but omitted to add back t he 
same while computing total income. The mistake led 
to under-assessment of income of Rs. 4,62,048 m
volving short levy of tax of Rs. 2,66,832. 

The department has accepted the obj ection. 

The paragraph was referred to the M inistry of Finance 
for comments in July 1989; the reply from the G overn
ment has not so far been received (October 1989) . 

6. It has been judicially held that expenditure in
curred for increasing authorised share capital of a 
company is a capital expenditure. 

) . 
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Tn the assessment of a company for the assessment 
y~ar 1984-85 completed in Apri l 1986 by the Inspecting 
Assistant Commissioner (Assessment) interest of Rs. 
9,61,669 for the period upto the end o f the accounting 
year ending 31 December 1983 was allowed as revenue 
expenditure. F was noticed in audit (February 1988) 
tha t the inte1 est rela ted to the ter m loan o btained from 
financial institutions in resp ect o f the compa ny' s new 
industrial u nder~aking which started product ion in 
June 1983. The interest paid/payable prior to the 
commencement of business of the new undertaking was 
a ca pital ex penditure and hence it was required to be 
disallowed. The mista ke resulted in under-assess ment 
o f income of Re;. 3,20,900 (after consi de1 ing depredation 
on asset on the amount of interest capitalised) involving 
potential tax effect of R~ . 1,85,320. 

The Ministry of F inance have accepted the objection. 

3. 18 Incorrect allowance of entertainment expenditure 

The Act presciibcs the · amount of entertainment 
expenditure a llowable on a graded percentage of the 
p rofits of a company. Entertainment expenditure has 
been explained in the Act to include, inter-alia, expen
diture on provision of hospitali ty of evrcy kind including 
provision o f food and beverages to employees of the 
assessee in places o ther tha n office, factory or o ther 
p lace of work. 

I. During the previ ous year releva nt to the assess
ment year 1985-86, an assessee company incurred an 
expenditure of R <>. 1.85,739 t owards payment made to 
a hotel for acco mmodation , food etc., fo r senior officer s 
sales executives, salesman and others for attending 
various fu nctions at the hotels for celebrating the cente
nary of the company. While completing the asesssment 
for the assess ment year 1985-86 in March 1988 (reYised 
in July 1988), the Inspecting Assistant Commissioner 
(Assessment) disallowed a. sum of Rs. 37,148 only be
ing 20 per cent of aforesaid expenditure of Rs. 1,85,739 
on aecount of payment made to hotel as per other pro
visions of t he Act. T he balan ce expenditure of Rs. 
1,48,591 , was, however, allowed in fu ll. Since the 
expenditure wc.s incurred towards provision of food, 
etc., fo r the employees of the company outside the 
office/factory !l lld p lace o f work, the same would come 
under the p urview of enterta inment expenditure as per 
provisions of the Act.Hen-::e , out of t he expenditure of 
R s. J ,48,591 , an amount of R s. 24,471 only (calculated at 
t he prescr ibed rate on the profits of the cc mpany) 
should have been :•!'owed QS adm issible entertainment 
ex pend iture and the b dance a mount of Rs.1,24,120 
was required to be d is:•l'owed. This having not been 
done thl!rc resulted an unrler-~sscssment of income of 
R s. 1.24, 120 to le:i.clingundcr cha rge of t:tx of R s. 1, 12,365 
(includin.~ short levy of interest o f R s.34, 169 for sh ort 
payment of advance t ax) for the assessm ent year 
1985-% 

The paragraph was refer red to the Minist ry o f F ina nce 
for comments in August 1989; the reply from the Go
vernment has not so fai- b een received (October 1989). 

2. In the ac;<;essment of a public company for the as
sessment year 1984-85 ma dl! in M arch 1987, ente1tain
ment expenditure of Rs .1.86, 148 d~bited to profit and 
loss account was allowed in full instead of restricting 
it to the maximum permissible limit of R s. 50,000. 
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The mistake resulted in under-assessment of in come of 
R s. 1,36, 148 with consequent tax u nder charge of R s. 
89,612 (including short levy of interest of R s. J ,058 and 
Rs. 9,929 for la te filing of return and non submission of 
estimate of advance tax respectively) . 

The department bas accepted the o bjection. 

The paragraph was referred to the Ministry o f F in ance 
for co mments in June 1989; the r eply from the Govern
ment has not so far been received (October 1989). 

3 .19 Incorrect allowance of bad debts 

1. U nder the provisions of Income-tax Act, 1961, the 
a mount of any debt or part thereof or any irrecoverable 
dues which is established tQ have become bad in the 
previou5 year and written off in the accou nts shall be 
allowed as deduction in co mput ing the business inco me 
of the assessee. 

An assessee company had debited a sum of Rs. 4 ,08,572 
in its profit and loss account for the year relevant to 
the assessment year 1984-85 as provision fo r doubtful 
debts and the same was allowed as a deduction by the 
Deputy Commissioner o f I ncome-tax in t he assessment 
m ade in M arch 1987. As the sum represented only a 
provision a nd had not thus bee'l established to have 
become a bad debt, it was not deductible. The mistake 
resulted in u nder assessment of income of Rs. 4,08,572 
with co nsequent short levy or tax of R s. 3,35,618 (includ
ing interest fo r short payment of advance tax). 

The Ministry of F inance have accepted the objection. 

2. The Act as amended by Finance Act, 1985 with effect 
from 1 April 1985, provided that in respect of a ny pro
vision for bad a nd doubtful debts made by a scheduled 
bank or a non-scheduled bank an a mount no t exceeding 
ten per cent of the to ta l income (before m aking any de
duction under this provision a nd Chapter YT-A) or 
an amount not exceeding two per cent (one and a half 
per cent upto the assessment year 1984-85) of the aggre
gate average advances made by the rural branches of 
such bank, computed in the prescribed manner, which
ever is higher, shall be allowed in computing the business 
income of the assessec. 

For the assessment year 1985-86, a domestic banking 
company claimed a deduction of Rs. 64,02,064 towards 
provision for bad a nd doubtful debts in r espect of ad
vances made by its n tral branches, in the return of income 
filed in June 1985. Jn January 1986 the assessee revised 
upwa1 ds the cla im for deduction to. R s. 85,36,064 in 
view of the enhanced rate of deduction ( I . 5 per cent 
to 2 per cent) provided in the F inance ALt, 1985. Jn 
the assessment completed by the Deputy Commis5ioner 
of Income-tax (Assessment) in Augu st 1986 the deduction 
of Rs. 85,36,064 was allowed in full notwithstanding 
the fact that the assessee company had created a provisicn 
in account for Rs. 64 lakhs only in this regard. The 
am0unt of deduction allowable was required to be limited 
to R s. 64 lakhs since the creation of provision for bad and 
doubtful debts to the required extent is a precondjtion 
to the all owance of such deduction. Omission to do so 
resulted in excess carry forward of unabsorbed depre
ciation of Rs. 21,36,085 involving a'potent ial tax effect 
of Rs. 12,33,592. 

The Ministry:of Finance have accepted the objection. 
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3.20 Im:orrcct <letluction of loss on account of fluctuations 
in the rate of exchange 

The loss a rising O il acco unt or tluclua Lio ns in Lile 
excha nge rate o f foreign currency with reference Lo 
lndian rupees is to be treated as ca pita l expcndilll rc. 
T he Ministry of Law clarified in October 1984, tha t 
excha nge loss arrived at 0 11 the basis of ftuctuai.io ns in 
the rate of excha nge and not backed by actual remitta nce, 
canno t be a llowed as a deductio n ir, co mputing the 
tota l income under tht: Inco me-tax Act. 

D uring the previou s year relevant to assessment yea r 
1984-85, a n assessee comr any debited in its accounts a 
sum o f R s. 2,43, 16,000 towards exchange loss d ue to 
fluc tuatio n in ra te o f exchange and t he same was a llowed 
as ded uctio n in the assessment for Lh e assessment yea r 
1984-85 com pleted in February 1988. Since there was no 
actual remitta nce o f forei gn cu rrency d uring the p revio us 
year a nd loss having ar isen d ue to fl uctuat io n in the 
ra te of exchange o n tbe first and last day o f the account
ing year, the a llowance of exchange loss as a deduct io n 
in the co mputation o f business income was no t in o rder . 
The mista ke 1e sultccl in under assessment o f income by 
R s. 2,43,J 6,000 with co nsequent excess ca rry fo rward 
o f loss of an identical amount involving potentia l tax 
effect of R . 1.40,42,490. 

The paragra ph was r eferred to the Mini!.tr y of Fi na nce 
for comments in July L989 ; the reply f1:om the G overn
ment has not so fa r been received (Octobet 1989). 

3 . 21 Omission to disallow excessive expenditure on 
advertisement, publicity and sales promotion, etc. 

Under the provisions of the rncome-tax Act, 196 1, as 
a pplica ble du ring the period I Ap1 ii 1984 to 31 Ma rch 
1986, where the aggregate expenditure incurred by a n 
assessee on advertisement, publicity and sales p romotio n., 
running and maintenance or a ir crafts o r mo to r ca rs and 
payments made to ho tels exceeds one hundred tl\._ou sa nd 
rupees, twenty per cent of such excess sha ll not be 
allo wed as deduction in computing the income chargea ble 
under the head 'p rofits a nd gain s o f busi ness o r p ro
fessio n' . 

1. In the assessment o f a public company for the assess
ment yea r 1984-85 completed in Ma rch 1987, t h'- assessing 
officer disallowed a sum of R s. 1,80.000 rep resenting 
20 per cent o f the esti1m1ted mo to r ca r expenses in exce~s 
of R s. I lakh. The assessing officer estimated the above 
expenditure fo r the purpose of d isallowancc as the 
assessee company had not furnished the details of ex
penditure incurred by it. For the assessment yea r 1985-86 
th e auditor's tepoJt indicated the expend it ure towards 
advertisement, publicity and 1 unning a11d maintenance 
ex penses o f moto r cars and payments to hotels in that 
year. The turnover for the assessment year 1984-85 was 
mo re o r less the same as for the assessmen t year 1985-86 
ctnd as such, expenditure o n the above hea d in assessment 
yea r 1984-85 were a lso mo re o r less the sa me as in the 
a ssessment year 1985-86. In the return of inco me fo r the 
assessment year 1985-86 the assessee co mpany had added 
back ·a sum of Rs. 28, 73.828 r epresent ing 20 per cent of 
the expendi tu re in cxcessof Rs. 1 lakh i.e. Rs. 1,43,69, 142 
being expenses incu rred for maintena nce or m otor cars. 
Accordi ngly the est imated d isa llo wance o f R s. 1.80.000 
for the ";"assessment yea r 1984-85 was o n the low side. 
The return o f income for the assessment year 1985-86 was 
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fi kd in Dt:t:cmbcr 1985 i.e., much before the date of 
asse~sment fo r the asse~~nien t year 1984-85. H O\\ ever this 
cscapcu the no tice o f the assessi ng officer. Om i::.sion to 
do ::.o resul ted in under assessment or itlCOme of Rs. 
36. 26,527 in the assessment year 1984-85 wit h consequent 
undercharge of tax o r Rs . 23.88,00 1 (inclusive of sho rt 
levy of in Lercst of R s. 28.269 and Rs. 2,65,4 14 for 
la te fi ling of return and non r ayment of advance tax). 

T he department has accepted the object ion. 

The para graph was referred to the Min istry o f F inance 
ro r co mments in J une 1989 ; the reply fro m the Govern
ment has not so fa r heen rccei,·cd (Octo ber 1989). 

2. In the computatio n of business income o f a priva te 
lim ited com pany for the assessment yea r 1985-86 m ade 
in March, 1988 (revised in J uly 1988) the Inspect ing 
As ista nt Co mm i sio ncr (Asscc;ssmcnt) d isa llowed a su m 
of R.s. 20.'96,305, being 20 per cent o f aggregate ex
pend iture 1n excess of Rs. I la kh, incurred o n ad vertise
ment, publ icity and sa les p romotion. I t was, however. 
no ticed from the detai ls o f such expenditure fi led bv the 
co mpany that the asscssec had incurred fu rther. ex
penditure aggregat ing to Rs. 11,40,048 o n calendar. 
magazines a nd d iaries. The said a mo un t of Rs. 11 ,40,048 
wa a llowed in full. The sa id expend iture was debi ted to 
the profit a nd loss accoun t under the head ' advertisement 
publ icity and sales promotio n '. As the ex penditure was'. 
obviou ly incurred in connectio n with the advert ise
ment , publicity and sa les pro motio n. a rurthcr su m of 
Rs. 2,28,01 0 being 20 per cent o f Rs. 11,40,048 was 
requi red to be disallowed under the provisio n o f the 
Act. Further the d isallowancc on the si mi lar expendi
ture was made by the department itsel f in the assessment 
of the same assessee for the assessment yea r 1984-85 
revise.cl in June 1988. O mission to d isallo w the expend i
ture 1n the asses~ment yea r 1985-86 result ed in under 
assessment o f income of R s. 2.28,01 0 with consequen t 
~ax undcr-chagc of Rs. 2,06,471 (including s ho rt levy o f 
interest o f R s. 62.825 fo r short payment of ad vance tax). 

T he paragraph was referred to the M inistry of rinance 
for co mments in A ug usl 1989 ; the repl y from the G o v
ernment has not so far heen received (Oct ober 1989) . 

3. While co mplet ing the assessmen t of a p riva te limited 
company for tbe assessment year 1984-85 in F ebruary 
1987, the a ssessing officer made a d isa llo wance of Rs. 
10,041 o nly in r~spect of a n expend iture aggregating 
to Rs. 11.67.965 111cu rrecl by the assessec o n advert ise
ment, exh ibition, commission maintena nce o f ca r 
etc. H owever, the correct a mo~nt of the disa llowanc~ 
worked out to R s. 2, 13,593 being 20 per cent of R s . 
11,67,965 m inus R s. 1,00,000. The om issio n to disallo w 
the balance amount of Rs. 2,03,552 resulted in u nder
assessmen.t of inco me of Rs. 2.03,552 involving, a tax 
effect o f R s. 1,80.8 16 ( in clud ing interest fo r sho rt pay
ment of advance tax) . 

T he M i11istry o f F ina nce have accepted the o bject io n . 

4. Wh ile co mple t ing the assessmen t of a Government 
Company for the assessment year 198 5-86 in F ebrua ry 
1988 the assessing offier made a d isall owance o f R s. 
5, 71, 182 o n ly in respect of an expenditure aggi eoatino 
to R s. 50.61,073 incurred by the assessee o n adv~rtise~ 
ment, sales p ro motio n, etc., whereas the disallowa nce 
wo rked ou t to R s. 9192,214, being 20 per cent o f R s. 
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49,61,071 after allowing initial deduction of Rs. 1,00,000 
from the tolal expenditure. The mistake resulted in 
excess computation of loss by Rs. 4.21.032 involving 
potentia l tax effect of Rs. 2,43, 145. While taking 
rcctificatory action. in March 1989 at the instance o f 
audit the department redetermi ned the expenses of the 
nature of advertisement. sales promotion, et-:;. at R s. 
45.77,693 and computed the clisallowance 1t Rs. 8,55,540 
and ·accordingly reduced the loss by Rs. 2.84,388 having 
notional tax effect of Rs. I .64,236. 

The department has accepted the objection. 

The paragraph was referred to the Mi ni&try of Finance 
for comments in August 1989; the reply from the Govern
ment has not so fa r been received (October I 989). 

5. In the assessment of a public limited company for the 
assessment year I 985-86 made in January 1988 and 
revised in l\hrch 1988, t he Inspecting Assistant Commi
ssioner (Assessment) disal lowed a sum of Rs. 23,98,826 
being 20 per cent of aggregate expenditure in excess of 
Rs. 1 lakh, incurred on advertisement, publicity and 
sales promotion, etc. It was, however, noticed from the 
tax audit report appended to the accounts of the releva nt 
previous"year that the company had incurred further 
expenditure aggregating to Rs. 10,20,561 on. repairs, 
insurance, garage rent, salaries and bonus to drivers 
and other expenses on motor ca rs. The said amount of 
Rs. I 0,20,56 l was a llowed in full. as claimed by the 
company. Since the aforesaid expenditure was obviously 
incurred in connection with the running and mintenance 
of motor cars. a further sum of Rs. 2,04, 11 2 being 20 
pe; cent of Rs. 10,20,561 was required to be disallowed 
under the .. provisions of the Act. Omission to do so 
resulted in.under-assessment of income of R s. 2,04. 11 2 
leadi11g to"short levy of tax of Rs. I ,52,369 (including 
under-charge of st,rtax of Rs. '.'4.495) in the as<;essment 
year 1985-86. 

The paragraph wa~; referred to thc~Ministry of Finance 
for comments in' August 1989 ; the reply from the Govern
ment has not so far vecn received (October I 989). 

6. Jn the assessment of a non-resident company, 
for the assessment year 1985-86, completed in March 
1988, the miscellaneous expenses debited to the profit 
and loss account included an amount of R s. 3,09,914 
on account of car hire expenses. Further an amount 
of Rs. 3,92,323 though debited as travell ing expenses 
actually represented hotel expenses.' Under the provi-· 
sions of the Act,20 per cent of the expenditure amounting 
to Rs. 7,02,237 in excess of one hundred thousand rupees 
was required to be disallowed. The omission to do so 
resulted in under-assessment of income of Rs. 1,20,447 
involving short levy of tax of Rs. 1,27,244 (including 
interest for short payment of advance tax). 

The paragraph was rercrl'ed to tile Ministry of Finance 
for comments in August 1989; the reply from the Govern
ment has not so far been received (October 1989). 

7. Jn the assessment of a public limited company 
for the assessment year I 985-86 completed in M arch 
1988, the Inspecting Assistant Commissioner (Assess
ment) disallowed a sum of Rs. 24,48,226 being twenty 
per cent of aggregate expenditure in e~c~ss of Rs. 1 
lakh incurred on advertisement, publicity and sales 
pron;otion , etc. It was, however, noticed fro m the 

details of such expenditure furnished by the company 
that it incurred further expenditure aggregating to Rs. 
10,45,799 on repairs, insurance and garage rent on motor 
cars. This amount of Rs. 10,45, 799 was allowed in full, 
as claimed by the company. Since the aforesaid expen
diture was obviously incurred in connection with the 
running and maintenance of motor cars, a further sum 
of Rs. 2,09,160 being twenty per cent of Rs. 10,45,799 
was required to be disallowed under the provisions 
of the Act . Further, the department itself had disallowed 
the sim ilar expenditure on motor cars in the assessment 
of the sa me assessee for the assessment year 1984-85 
(assess111ent made in February 1987 and last revised 
in March 1988). Omission to disallow the expenditure 
in the assessment year 1985-86 resulted in under-assess
ment of income of Rs. 2,09, I 60 leading to short levy of 
tax of Rs. 1, 16,476 (including interest of Rs. 1,433 for 
late filing of return). 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply from 
the Government has not so far been received (October 
1989). 

8. A closely held domestic company incurred during 
the previous year relevant to assessment years 1984-85 
and 1985-86, expenditure of R s. 4,37,423 and Rs.3,01,534 
respectively on advertisement, publicity, sales promotion, 
conveyance and hotels, etc. Jn tax audit report for the 
year 1985-86, mention was made of this expend iture 
incurred by the assessee (for the assessment year 1985-86) 
under different items which was, however, worked out 
in audit from the details of expenditure furnished 
along with the return for assessment year 1984-85. 
As the aggregate expenditure on advertisement, rrnbli
city, running and maintenance o f car including conve
yance to directors, payments to hotels and sales promo
tion during the above two assessment years exceeded 
one hundred thousand rupees, 20 per cent of this expen
diture in excess of statutory limit was required to be 
disallowed in computing the business income of the 
company. In the assessment for assessment years 1984-85 
and 1985-86 (March 1987) the assessing officer, howe
ver, did not disallow the excess expenditure on this 
account. The omission resulted in under-assessment of 
income of R s. 67,484 and R s. 40,306 in the above two 
assessment years involving under charge of tax aggre
gating to Rs. 1,09,354 (including interest of Rs. 3,022 
for late fil ing of return and interest of Rs. 32,667 for 
short payment of advance tax). 
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The paragraph was referred to the Ministry of 
Finance for comments iri July 1989; the reply from the 
Government has not so far been received (October 
1989). 

9. Jn the assessment of a company for the assess
ment year 1984-85 completed in February 1987 and 
rectified in May 1987, a sum of Rs. 5,99,644 was disal
lowed by the department out of aggregate expenditure 
of Rs. 30,98,222 on advertisement, sales promotion 
and motor car expenses. It was noticed in audit in 
February 1988 that a further sum of Rs. 8,38,896 was 
debited in the accounts towards repairs to motor cars. 
The assessing officer, however, omitted to consider this 
amount also while making the disallowance a lthough 
he had kept a note of this amount in the respective 
sched ule. The om ission to do so resulted in under 
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assessment or income by Rs. 50,334 a nd excess carry 
forward of unabsor bed inves tmen t a llowance by R s. 
1, 17 ,446 involving w1dercharge of tax or Rs. J ,08, 783 
(including excess payment of interest o f R s. 11,890 
and poten t ial undercharge o f tax of Rs. 67,825). 

T he paragraph was referred to the Minist ry of F inance 
for comments in J une 1989 ; the reply from the Govern
m ent has no t so fa r been received (October 1989). 

10. While assessing the inco me of a private lim ited com
pany, for the assessment years 1984-85 and 1985-86 
in April 1986 and October 1986 respectively, ex pend iture 
aggregating to R s. 4,06,890 for assessmen t year 1984-85 
and Rs. 5,12,397 for assessment year 1985-86, on publicity 
maintenance or vehicles and hire charges of vehicles, 
was allowed in full as cla imed by tbe assessee, without 
disallowing twenty per cent of the ex penditure in excess 
of R s. 1 la kh each year. Such d isa ll owance worked out to 
R s. 61,378 and Rs. 82,479 fo r the assessment yea rs I 984-
85 and 1985-86, respectively. T he mistake resulted in a 
potenti al tax effect of R s. 4 I ,892 for assessment year 
l 984-85 and under cha rge o f tax of Rs. 98, 185 fo r 
assessment year J 985-86. 

T he Ministry of F inance have accepted the o bjecl ion. 

3 . 22 Incorrect allowaucc of cxiienditure on guest house 

Under the provisions of the income-tax Act, 1961 
no deducti on is a llowed in respect of any expendi tur~ 
incurred . by an assessee after 2 8 Februa ry 1970 on the 
maintenance of any residential acco mmodation in the 
natu re of guest houses. The Act was am ended restros
pectively with effect from Apri l J 979 by the Finance Act 
1983, to include any accommodat ion by whatever nam~ 
called , arranged by the assessee for the purpose of pro
viding lod ging o r boarding and lodging to any person 
(including an employee or com pany d irector) on tour or 
v isit to the place at which such accom modation is 
situated. 

1. During the previous year relevan t to the assessment 
year 1984-85 an assessee company mai nta ined severa l 
guest houses at d ifferent places. The assessee d id not 
furnish the deta ils or expend iture on guest houses. 
The assessing officer while making the assessment in 
M arch 1987, for the assessment year I 984-85 estimated 
the disa llowance at R s. 2,44,000 on this account. The 
assessee on its own accord added back guest house
expenses o f R s. 38, 74,373 to its total income fo r the 
assessment year 1985-86. I t was fur ther no ticed that the 
turnover for the assessment yea r 1984-85 was more or 
less similar to that of t he assess ment year J 985-86. [t 
was, therefore, obvious that the disa llowance of ex
penditure incurred towards guest house fo r the assess
ment year 1984-85 was on the l ow side and expenditure of 
R s. 38,74,373 could have been disallowed in the assess
m ent fo r the assessment year 1984-85 also instead or 
R s. 2,44,000 only actually d isallowed by the assessin o
Officer. The mistake resul ted in under assess men t of 
income of R s. 36,30,373 with consequent under charge 
of tax of R s. 23,90,549 (i nclusive of short levy of in teres t 
of R s. 28,300 and R s. 2,65,710 for la te fi ling of return 
and non payment of advance tax respecti vely). 

T he department hns accepted t he o bjection in prin
ciple. 

The pa ragra ph was referred Lo the M inistry of Fina~ce 
fo r comments in June, 1989; the reply fro m lheGovern-
ment has no t so fa r been received (October l 989). 'T· 

2. fn the assessment of a private lim ited company fo r 
the assess ment year 1985-86, t he assessment of which 
was completed by the Tn spect ing Assistant Commissioner 
(A ssessment) in M arch 1988 and revised in J uly l988, 
an expenditure of Rs. 11.3 1,979 incurred on rates a nd 
taxes, electric charges, telephone expenses, sta ff mess 
an d water cha rges, etc., in connection wi th the main
tenance of its guest houses outside Tndia, was a llowed as 
ded ucti on. as cla imed by the co mp:rn y. Since no ded uc
tion in respect of a ny expend iture incurred on the main
tena nce of guest house was admissible as per provisions 
of the Act, the inco rrect deduction a llowed resulted in 
under-assessment o f inco me by R s. 11,3 1,979 leadi ng 
to under ch arge of t ax of Rs. l l ,94,488 (including sho rt 
levy or in teres t of R s. 1,69,36 1 and R s. 3,11 ,98 l for late 
fi ling of return and sho rt pa yment of adva nce tax 
respectively). 

The paragraph was referred to the M in is t ry of Fin ance . 'r- · 
for comments in July 1989; the reply from the Govern-
ment has not so far been received (October 1989) . 

3. In the assessment o f a non-resident compa ny fo r 
the assessment yea r 1985-86 (com pleted in March 1988) 
expenditure incurred for hiring o f rooms fo r more than 
J 82 days in a hotel for residence of employees was allo
wed as a deducti on while co mputing the total income. 
As this hi red hotel accommodation was in the nature of 
a guest house, the expenditure incu rred thereon shou ld 
have been d isallowed. The omjss io n to do so res ul ted 
in under-assessment of income of R s. 6, 73,855 involving 
short levy of tax of R s. 7,11,932 (i nclud ing interest of 
R s. 2, 16,650 for short payment of ad vance tax. 

The paragraph was referred to the M inistry of Fi
nance for co mments in I uly 1989 ; the reply from the 
Government has not so far been received (October 
1989) . 

3 . 23. Incorrect allowance of provisions 

Under the Income-tax Act, 1961, any expenditure laid 
out o r ex pen ded wholly a nd exclusively for the pur pose A 

o f business o r profession shall be all owed in computing 
t he business income of an assessee provided the ex
penditure is not o f a capita l na ture o r personal expenses 

, o f the assessee. A p rovision made in the a.ccou nts for 
an accrued o r kn own lia bili ty is an ad missible deduc
t ion, whi le other provisions made do not qualify for 
deduction. 
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1. A pri vate limited company debited in its p rofi t 
and loss acco unt for the previous year relevant to the 
assessment year 1979-80 a n a mount of R s. 42, 72,953 
being'provisons fo r tank repairs'. It was however, noticed 
in a udit that the actual expenses incurred d ur ing the 
year on such repairs were only Rs. 1, 14,953 . While 
compu ting the taxable income in February 1987 the 
assessin g officer, however , allowed the en tire provision 
of Rs. 42,72,953 and a further sum o f R s. 2,29,906 
(double of R s. 1,14,953) a s deduction. As tbe amount 
taken t o t he provision for 'tan k repa ir account ' was me- r 
rely a provision and not an ascertained lia bility it was 
not an allowa ble deduction. Further , the assessing 
officer erroneously a llowed twice the amount of the 
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actual expenses incurred on the repair o f' the tank. 
The mistake resulted in an aggregate under-assessment 
o r income or R s. 43,87,906 with conseq uent under
charge o r tax or Rs. 37,04,243 (incl ud ing interest or 
Rs. 9,39, 862 for s hort payment of advance tax in as
sessment year 1979-80). 

' T he paragraph was referred to tbc Min is t ry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

2. Jn the case o r a limited company for the assess
ment ye<irs J 982-83 and 1983-84 (assessments com
pleted in November l 985 and J une 1986 res pectively), 
the fn specting Assistant Com missioner (A ssessment) 
a llowed deductions of Rs. J 6,65,850 and Rs. 17,89,439 
o n acco unt of provision for amort isation of sunk cost 
of mining equipment. This being merely a provisio n 
did not qua lify for deduction a nd was requi red to be 
disa llowed. Omi ~sion to do so resulted in excess com
putation or loss by Rs. 34,55,289 involving potent ia l 
tax effect of Rs. 19,4 7,920. 

The Ministry of Finance ba vc accepted the objection. 

3. In the case of a limi ted company for the assess
ment year 1984-85, completed by the Inspecti ng A s
sistant Commissioner in November l 986, a deduction of 
R s. 7,98,263 being provision for amorti ation of sunk 
cost of mining equipment was a llowed. As this was 
merely a provi~ion it d id not qua li fy fo r ded uction 
and was required to be d isallowed. T he o mission to 
do so resu lted in excess compulation or loss by R s. 
7,98,263 invo lving po tentia l tax effect of Rs. 4,60,995. 

T he M inistry of Finance have. accep ted the objection. 

4 . A widely held company regula rly debited in its 
profit and loss acco unt with the actua l amount of con
sumption of stock. The provision for stock was debited 
or written back under a separate head. The former was 
a llowed as deduc tion in the computation of income 
and the la tte r was added back to Lhe business income. 
In the assessment for the assessment year 1984-85, 
completed in March 198 7, the assessing officer, however, 
omitted to d isallow the a mount of Rs. 7, 16,300 debited 
in the profit and loss account under the head 'provision 
for stock' while allowing deduction on accoun t of aciUal 
consumption of tock debited to profit and loss account. 
The omission to disallow the provision led to excess 
computation and excess ca rryforward of business loss 
of R s. 7, l 6,300 fo r the assessment year 1984-85 involving 
poten tial tax effect of R s. 4, 13,663. 

T he M inistry of Finance bave accepted the objecti on . 

5. The assessment of a widely held company for 
assessment year 1981-82 was originally completed in 
D ecember 1983 (revised in J une 1984, Ma rch 1987, 
October 1987 and January 1988) a llowing a total de
duction of Rs. l 5,79,473 as actual payments towards 
bonus and incentive. T he scrutiny o f assessment r e
cords for assessment year l980-8 I, however, revealed 

' (October 1988) t ~1at a sum of R s. 6,50, 14? repr~senting 
provision made Ill the accounts towards 1neent1ve pay
ments was a llowed in assessment year 1980-8 l. The 
above sum of Rs. 6,50, 145 was again a llowed in the 
assessment fo r assessment year 1981-82 on actual pay
m ent basis included in the tota l of Rs. 15, 79,473. The 
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double deduction of the sa me amount resulted in under
asscss ment of income o f R s. 6,50, 145 for assess ment 
year 198 1-82 involvin g an undercha rge of tax of Rs. 
3,99,770 ( including sho rt levy of inte res t fo r belated 
fili ng of return). 

The Ministry of F ina nce have accepted the objection. 

6. The assess ments of a private limited company 
fo r the assessment years 1982-83 to 1985-86 were com
pleted between J um: 1984 a nd August I 985 computing 
' ni l' income for the assessment yea r 1982-83, loss of 
Rs. 17, 116 a nd Rs . 5,230 for the assess men t years ! 983-84 
a nd J 984-85 respectively and 'nil ' income for the as
sess ment year l985-86. While computing the taxable 
income the assessee's clai m fo r deduction of interes t 
payabie lo another compa ny was allowed by the de
par tment in the re pective assess ments. However, 
the said amo~m t was not provided fo r in the accounts 
o n the ground that Lhe assessee was disputing the in
terest liabi li ty in the co urts of la w. A s the liabi li ty to 
pay interest hac.I not crysta llised till the decision of the 
court, the amo unt of in te res t was merely a con ti ngent 
liabi li ty and not an ascertained lia bi lity to be allowed as 
deduction. The inccrrcet a llowance of deduction re
sulted in under-assess ment or inco me aggregating to 
R s. 4.38,922 fo1 the assess ment yea rs 1982-83 to l 985-86 
involving short levy o f tax of R s. 3,23,988 (i ncluding 
inte res t of R s. 27,894 for short payment of advance 
tax). 

The departmen t has accepted t he objection. 

The paragraph was referred to the Ministry of F i
nance for commen ts in A pril 1989 ; the reply from the 
Government has not so far been received (October 
1989). 

7. A public limited co mpa ny debited an amount of 
Rs . 3,50,000 in its profit and loss account on acco unt 
of provision for golden jubilee celebrations in the pre
vious year relevant to the assessment year J 984-85 and 
the s~tme was alloweJ by the depMtment a s a business 
expenditure while complet ing assessment in January 
l 987: As the amount was mere!y a provision for a 
possible p ..1.yrnent a t a future date, it did not qua lify 
, J r dedu t ion a 11d w ,1:; required to be disallowed. The 
omi siun to Jo s 1 rcsu:ted in uudet-i.iSSessmeut of iu-
1..mn~ of R s. 3,50,000 involvi ng a sho1 t le vy or tax o f 
Rs. 3,1 6,899 (including inte rest of R s. I , !4,776 for [a te 
fili ng of return and short p ayment of ad vance tax. 

The Ministry p f Finance have accepted the objection. 

8. A public limited company debited in its accounts 
fo r the year re levant to the assessment year l 985-86 
a sum of Rs. 3,49,575 towards 'Price Insurance Account' 
which was ta ken as a reserve under reserves aud sur~ 
pluses and s hown as liability in the ba lance sheet 
While computing the taxable income the D eputy Com: 
n~ i~sioner of lnc.ome-tax (Assessment) a llowed the pro
v1s1on as deduction . As the a mount was merely a pro
vi ion a nd n ot ~n ascerta ined lia bility, it was not an 
a llowable deduction. The mistake res ul ted in excess 
rc rund of R s. 2,82,602. 

The Ministry of Finance have accepted the objection. 

9. Whi.le completing the assessment o f a Government 
undertaking for the assessmen t year 1984-85 in August 

w 1:11. IU LCiU 11 
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1986, the assessing officer allowed full deduction in 
respect of a provision of Rs. 2,47,91,444 made by the 
ass~see against actual payment of Rs. 2,43,68,491 on 
account of bonus. The excess provision of Rs. 4,22,953 
made by the assessee was required to be disallowed. 
The omission to do so resulted in excess computation 
of loss by Rs. 4,22,953 involving a potential tax effect 
of Rs. 2,44,253. 

The Ministry of Finance have accep ted the objection. 

10. A private limited company following cash sys
tem of accounting for royalty payments debited in its 
accounts for the previous year relevant to the asses
sment year 1985-86, a sum of Rs. 2,89,950 towards 
royalty payments. Audit scrutiny of the accounts re
vealed that the amow1t of Rs. 2,89,950 merely repre
sented a provision for the same and not actual payment. 
Since the assessee company was following cash system 
of accounting for royalty, the provision for royalty 
payable should have been disallowed. No such disal
Jowance was, however, made by the assessing officer 
in the assessment order for the assessment year 1985-86 
made in December 1987. Omission to do so resulted in 
under assessment of income of Rs. 2,89,950 with conse
quent short levy of tax of Rs. 1,82,668. 

The paragraph was referred to the Ministry of Finance 
for comments in May 1989; the reply from the Govern
ment has not so far been received (October 1989). 

11. A company debited an estimated amount of Rs. 
19 . 84 lakhs in its accounts for the previous year rele
vant to the assessment year 1985-86 on account of 
provisions for obsolescence stores and the same was 
allowed by the Deputy Commissioner of Income-tax 
(Assessments), in the assessment completed in 
February 1988. The provision for loss on account 
of obsolescence stores was only a mercantile provision 
and not an actual loss to be allowed as deduction. 
The incorrect allowance resulted in under-assessment 
of income-of Rs. 19. 84 lakhs with consequent under
charge of tax of Rs. 18,57,337 (including interest). 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the G overn
ment has not so far been received (October 1989). 

12. The assessment of a public company for the 
assessment year 1985-86 was completed in March 1988 
at a loss of Rs. 26,55,378. lt was, however, noticed in 
audit that the company had debited in its profit and 
loss account for the year ending 31 March 1985 relevant 
to the assessment year 1985-86, an amount of Rs. 
19,68,000 being 'Provision for obsolete invento1f. 
While computing the taxable income, the assessrng 
officer allowed this provision as deduction. As the 
amount was merely a provision and not an ascertained 
liability, it was not an allowable deduction. A similarr
provision was disallowed in the assessment of the same 
company for the assess.ment year 1983-84 completed 
in March 1986, and this was upheld by the appellate 
authority in March 1988. The mistake resulted in under
assessment of income of Rs. 19,68,000 and consequent 
excess computation and carry forward of loss by the. 
same amount in the assessment year 1985-86 involving 

- a potential tax effect of Rs. 11 ,36,520. 
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The paragraph was referred to the Ministry of Finance 
for comments in July 1989 : the reply from the Govern
ment has not so far been received (Octo ber 1989). 

13. In the case of a p1 ivate limited company, pro
visions for warranty and field services and for the work 
to be executed for custo mers aggregating to Rs. 18,73,602 
were debited in its accounts relevant Lo the assessment 
year 1984-85. In the assessment completed in September 
J 986 for the assessmen~ year 1984-85, the Jnspecting 
Assistant Commissioner (Assessment) allowed deduc
tion for these provisions. As the provisions did not 
represent ascertained liabilities, they should have been 
disallowed. Omission to llo so rcsu!L<.!d in under-assess
ment of income by Rs. 18, 73,602 leading to short levy 
of tax of f>'-s. I 0,82,005. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; tl1e reply from the Govern
ment has not so far been received (October 1989). 

3 . 24 Omission to disallow the rnluc of perquisite 

Under the provisions of lncomc-tax Act, 1961, any 
expenditure incun ed by a company which results 
directly or ;indi rectly, ii1 the p rovision or any remunera
tion, benefit or amenity to a director, who is also an 
employee of the c..ompany, is not allowable as deduction 
from business income to the extent such expenditure is 
in excess of Rs. 72,000 (Rs. 1,02,000 with effect from 
l April 1985) during the previolls year c..omprising more 
than 11 months. 

During the previous years relevant to the assessment 
years 1983-84, 1984-85 and 1985-86, a company paid 
sums of Rs. 1,46,527, Rs. 5,21 ,800 and Rs. 4,29,732 
respectively by way of perquisites and remuneration to 
its directors. In the assessments fOi the assessment year 
1983-84 completed in February 1984 and for the assess
ment years 1984-85 and 1985-86 in March 1987 res
pectively the expenditure on account of perquisite 
and remuneration as above were allowed in full without 
restricting the same to Rs. 1,44,000 for two directors in 
assessment yeM 1983-84, and Rs. 4,32,000 for six 
directot s in assessment year 1984-85 and Rs. 4,08,000 
for four directors in the assessment year 1985-86. The 
mistakes resulted in under-assessment of income aggre
gating to Rs. I , 14,059 involving undercharge of tax of 
Rs. 1,06,534. 

The paragraph was referred to the Ministry of Finance 
for comments in April 1989, the reply from the Go
vernment has not so far been received (October 1989). 

3 . 25 Incorrect deduction in the computation of busi
ness income 

Under the l nco me-tax Act, 196 1, as amended by 
the Finance Act 1986, with retrospective effect from 
J April 1974, intere;;t capitalised and forming part 
of the actual cost of the assets wi ll be allowed as 
revenue expenditure only after such assets are first 
put to use. However, the actual cost of such assets 
will be reduced by the interest element and the net 
value thus arr ived at will qualify for the grant of depre
ciation and investment allowance. Further, during the 
period such assets bearing interest are not put to use, 
the interest element so capitalised will not be a llowed 
as revenue expenditure. 

. . 'r '11 

I 
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l n the a:,scss mcn t:, of a publi1.: limi ted company 
for the as:,cssmc nl years 1983-84 and 1984-85 completed 
by Lhc Inspecting A ssist.ant Co mmissio ne r (Assessmeru) 
i11 Ju ly 1986 and December 1987 (revi:,cd in Januar) 
1988 ) n:spectivc l) sums of Rs. J, 72,53,457 and Rs. 
1.47,48.922 being the capitalised interest on borrowed 
moneys paid or payable for acqui r ing planL and 
machinery held under the head 'capital wo. k in progress' 
were allowed a · revenue expenditure in the respective 
assessments. It was, however, noticed in aud it that the 
said plant and machinery were not put to use in t he 
previous yi.:a rs relevant to the assessment years 1983-84 
and 1984-85. Since the plant and machinery were not 
put to use in the relevant previous yea rs, the company 
was n6t entitled to deductions on account of tl1e afore
said capitalised interest. Hence, the allowance of Rs. 
I . 72.53,457 and Rs. 1,4 7.48.922 as revenue deductio n 
in the asse<>smcnt yea rs 1983-84 and 1985-86 1especli
vcly wa~ not in order. The incorrc •. t allowance or 
dcducliun.., rc-.ultcd in under-assessment of businc~:-. 
income or Rs. 1,72.53,457 and Rs. 1.47,48,922 in the 
assc~smcnl ) cars 1983-84 and 1984-85 res pectively 
kadin~ to under-charge of lax of Rs. 97.26.636 in the 
aSSCSS OlCnl )Car 1983-84 and excess computation 
and carry forward of loss of Rs. 1,47.48,922 in the 
assessment year 1984-85 involving potential tax effect 
of Rs. 85, 17 ,502. 

The paragraph was referred to the Ministry o f Fi nance 
for comments in August 1989; the reply from tl1e Gov
ernment has iWt so far been received (Oc to be r 1989). 

SI. Name of the asscssce 
No. 

CIT Charge 

A 
Delhi 1 

2 B 
Delhi 111 

3 c 
Andhra Pradesh l 

4 D 
We~t Bengal 11 

5 E 
West Bengal 
Vl 

6 F 
West Bengal Xl 

7 G 
West Bengal 11 

8 H 
Bombay City I 

9 l 
Orissa 

10 J 
Ranchi 
llihar 

l l K 
Bomb;1y City V 

12 L 
Ddhi llf 

13 M 
Bombay City V 

I 

3.26 incorrect allowance Of lial>ilitics 

Under the provisions of the J ncomc-lax Act , , 196_1 , 
as applicable from the assessment year J 984-85, m 
computing the business income of a11 asscssec a <led~ 
uction for any sum payable by the assessce by way ot 
tax duty ur1de1 any law for the Lime being in force 01: 
for any sum payable by him as an employer by "'!ay o t 
co nLributio n to any provident fund or supcrannuat10n or 
graruit; 01 any other fund for t he welfare of the emplo
yees, wi ll be allowed out o'. the r ncom~ o.r the p~·e
vious year in wh ich such sum is actua ll y pa rd irrespective 
o f the method o f acco unting employed by the assessee. 
In other word , these d ed uctions a rc admissibl~ only 
011 actual payment and not o n accrua l basis. 

I n the asses'.mcnls of 20 companies fo1 the assess
ment year~ 1984-85 to 1985-86 assessed in 14 different 
Commissioncr·s charge!:> between August J 986 
to Marcl1 1988 the assessing officers erroneousl y a llowed 
deductio ns a moun1i11g lo Rs.498.06 lakh:, in respect 
of un paid lia bil ities o n acco unt of Central /State 
Sales T ax. Central/Stale Excise duty, co ntribution to 
provic.Jent fund s, s uperannuatio n Funds, etc., ~vhi~h 
were outstanding in tlte balance s heets as unpaid lia
bility at the end of the relevant p rev!ou.s . years. The 
o mission to add back the unpaid liab1lit1cs resulted 
i11 under charge of Lax aggregat ing to Rs.301.96 Jakbs 
(includ ing pote11tia l. tax cffe<::t and s ho rt/non-levy of 
i nlercsl). Tbe deta ils of Llie cases a rc as under : 

Assessment year 

1985-86 

1984-85 

1984-85 

1984-85 

1985-86 

1985-86 

1984-85 

1985-86 

1984-85 

1985-86 

1984-85 

1984·85 

1985-86 
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Amount of unpaid 
liability 

2, 78, 78,458 

55,55,948 

30,68,953 

27,35,595 

18,52,753 

13,81 ,827 

12,00,804 

7,61,000 

.5,81,533 

12,62,502 

6,78,388 

4,76,390 

3,97,110 

Tax effect 

1,G0,99,810 
(Potential) 

32,08,560 
(Potential) 

17,72,319 
(Potential) 

4,73,942 
J ,94,316 

ll ,05,865 
(Potential) 

10,69,964 
(Potential) 

7,98,00.5 

3,29,077 
4,19,286 

(Potential) 

6,04,2.52 

5,21, 168 

3,97,837 
4,81,842 

(Potential) 

4,27,384 
(Potential) 

3,98,010 

3,69,013 
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14 N 
Bombay City lU 

15 0 
Jaipur 

16 p 
Delhi llI 

17 Q 
Jaipur 

18 R 
West Bengal IV 

19 s 
Bombay City IV 

20 T 
West Bengal IV 

The paragraphs were referred to the Mi11istry of 
F inance for comments between April 1989 to August 
1989. Th~ Ministry of F ina11ce have accepted the objec
t i0 n in four cases. The replies from the Government 
in the remaining cases have not so far been received 
(October 1989). H owever, the department has accepted 
the objection in ten cases. 

3 . 27 Other mistakes in the computation of business 
income 

1. According to the terms and co nditions between 
a company and its certificate ho lders in the event o f 
death of a certificate holder after six months from 
the date of acceptance of the concerned proposal, 
the su bscription (deposit) paid was to be refunded 
to the legal heirs of t he deceased without any interest 
paid thereon. The first year' s subscription received 
fro m the certificate holders less refund made and also 
less provision for refund was credited by the assessee 
co mpany to its profit a nd loss account and the same 
was duly taxed. The provision for refund was credited 
to a fund styled 'Welfare Endowment Certificate Fund ' 
and t he same was exhibited on the liability side of the 
Ba lance Sheet. Interest on the bala nce standing to 
the credit of the aforesaid fund was cred ited w the 
said fund every year by contra-debit to the profit and 
ioss account. The interest (paid) as debited to profit 
and loss account was allowed as deduction in Lhe rele
vant assessment. 

As according to the terms and condi l ions between 
the asscss~c and the certificate holders subscriptio ns 
wc1-.,, to be refunded in case of death after six months 
of acceptance of proposal but without paying a ny 
interest thereon, there was no legal liabil ity on the 
p:ut of the assessee to pay interest and also beca use 
no interest was actually paid by the asscssce on refund 
made a llowance of interest as deduction was n.ot in 
order'. Th is led to under assessment of in.co me 
by Rs.1,42,74,436 in aggregate for the assessment 
years fro m 1980-81 to 1983-84 (assessed by t he Jn.
specting Assistant Commissioner dur ing September 
1983 and March 1987) a11d led to undercharge of tax 
of Rs. l ,35,83,766 (inclusive of interest of Rs. 34,63,374 
a nd Surtax of Rs. 5,28,457). 

The Min istry of F ina nce have accepted the objection . 
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1,85-86 5,24,008 3,30,125 

1984-85 3, 12,796 3,12, 185 

1984-85 3,93,598 2,47,965 
(Potential) 

1984-85 3,38,357 2,30,928 

1984-85 2,17,815 1,84,290 

1985-86 1,90,556 1,20,050 

1984-85 and 
1985-86 

97,569 1,00,335 

2. ln the assessment of a widely held company for as
sessment year 1984-85 originaily completed in Mareh 
I 987 and revised in March 1988, a sum of Rs.30,84,238 
being the difference between the provision for bonus 
made and actual payment made a nd added back by 
the assessce himself in the adjustment statement was 
omitted to be reckoned in the computation of business 
income. T his resulted in short computation of income 
of Rs.16,80,347 for assessment year 1984-85 (after 
applying t he provision regardi ng minimum tax on 
pre-incentive total income) a nd rhe balance of Rs. 
14,03,897 for assessment year 1985-86 involving an 
aggrega te short levy of tax of Rs. 17,81, 142 for t he two 
assessment years. 

The Ministry of Finance have accepted the objection. 

3. Under the lncome-tax Act, 196 1, where a n allowance 
or deduction has been made ill the assessment for any 
year in respect of loss, expendilure or trading lia bility 
incurred by the assessee and subsequently du ring any pre
vious yea r t he assessee had obtained whether in cash or 
in a ny other manner whatsoe\oer any a mount in res
J>ect of such loss or expenditure or some benefit in 
respect of such tradio.g liabi lity by ¥,ay of remission 
or cessaLion lhcreof, the a mou;u obtained by him 01 

the val ue of benefit accruing to him shall be deemed 
to be profits am! gains of busines:- or profession cha
rgeable to income-tax as t he income of that previous 
year. 

A com pa ny numing a sick ind uslry in West Bengal 
executed a scheme of co1npromisc/ or arrangement with 
its credi tors. The Director's Report annexed with the 
com pa ny's accounts n:levanl to the assessment year 
1980-81 showed that the fina ncial effect of the sch
eme of compromise/and/or a rrangement sanctio ned 
by t he High Court in March 1979 was shown in the 
accounts fo r the year relevant to the assessment year 
I 980-81. As part of this scheme of compromise, a 
trading liabi lity on acco unt of outstandii1g bank intei"est 
a mounting to Rs. 1,30,00, 139 Vvas waived. T he company 
had cred ited the amount in its profit a nd loss Appro
p riation account relevant to the assessment year 1980-8 l . 
lt was fur ther seen that the entire a mount of outstand
ing interest was allowed as deduction in the assess
ment for the assessment years 1978-79 and 1979-80. 
As the trading liability allowed earlier was remitted 
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in the previous year relevant to t he as essmcnt year 
1980-8 1, the same should have been <.l eemed as income 
for t ile year. Omission to include the same in the assess
ment made in September l 983 for 1980-8 1, resulted 
in unde:·-asscssment of income of Rs. 1,30,00, 139 and 
underc harge or tax of Rs. l 6,52,940 and excess cauy 
forward of loss of Rs. 1,02,04,468 i llvolving a funher 
potentia l tax effect of Rs. 60,33,39 1. 

The paragraph was referred to the Ministry of Finance 
fo r comm-::nts in July 1989; the!rcply from the G overn
ment has not so far been received (October l 989). 

4. In vestment in securities by t an~ s is i11cidental to 
ca rrying on of the bu-iness of banki11g business and 
the securities do not constitute stock-in-trade of the 
business. Any loss arising on revaluation of the invest
ment is, therefore, only a notiona l Joss a nd not a loss 
actually sustained by thi! banks d uring t ile course of 
business a nd is not an allowable deduction. 

A non-resident banking compa ny had mad.: in
vest ments in securities. The invcstnwnts were valued 
by the bank at cost or market price, whichever is the 
lower at the end of each year and the resul tant loss 
due to revaluation was debited to the rclevaut profit 
and loss account. l n the previous year relevant to the 
assessment year 1983-84, the adjustment towards losses 
amounting to Rs. 16, 73,367 on reval uation of securities 
was debited in the pro.fit a nd loss account, which was 
allowed a lso as deduction in the asses~mcnt completed 
in ·ebruary 1986 as claimed. As the loss was a notional 
loss and not one on account of any actual loss susta ined 
in the business, the claim for deduction was required 
to be disa llowed. Omission to do so resulted in uncler
assessment of income of Rs. 16,73,367 involving short 
levy of tax of Rs. J 3,35, 708 (includin~inte1 est for short 
payment of advance tax). 

The paragraph was referred to the Ministry of F inance 
for comments in January 1989; t he reply from the 
Government has not so far been received (October 
1989). 

5. W hile computing the income of an assessec, the 
assessing officer normally proceeds with the income 
as computed by the asscssee as the star ting point and 
then makes nece sary adjustmen ts by way of addi
t ions and deletions, in keeping with the provisions 
of the Act a nd rnlcs to a rrive at Lile total taxable in
come. 

(i) The assessment of a public secw r company 
for t he assessment year 1983-84 was co mpleted in 
February 1986 determining a loss of Rs. 15,23,92,026. ln 
the assess ment the assessing officer a llowed a deduction 
of Rs. 12,43,449 towards loss representing excess 
of expenditure over receipts incurred under the head 
'prior period adj ustments·. Audit scrutiny (July/ August 
1986) revealed thai. the amount of Rs. 12,43,449 was 
not a deficit and was in fact a surplus (excess of receipts 
over expenditure) under the aforesaid head which was 
wrongly determined as a loss. The omission resulted 
in over wmputat ion o[ loss by Rs. 24,86,898 (Rs. 
12,43,449+Rs. 12,43,449) involving notional tax effect 
of Rs. 14,01 ,988. 

The Minist ry of Finance have accepted the objection . 

(ii) During the previous yea r relevant to the assess
ment year l 985-86, an assesscc company debited in 
its accounts a sum of R s. 1,92,990 towards donation. 
As the net income for the assessment year 1985-86 
was a minus figure, the amount of donations of Rs. 
1,92,990 was required to be deducted from the net 
Joss as an inadmissible expenditure a nd amount ad
missible allowed thereafte r. Wh ile completing the assess
ment in March 1988, the dona tion of Rs. 1,92,990 
was, however, not considered by the assessing officer. 

lt was also noticed in audit in September 1988 that 
there were no receipts i11 support of donatio11 paid 
and no deduction was admissible. The mistake resulted 
in excess computation of loss to the extent of Rs. 
1,92,990 and poLential short levy of tax o f Rs. 1,21 , 583. 

The Ministry of Finance have accepted the objection. 

(iii) An asscssee compa ny had debited in its profit 
and loss account for thl.! year ending 31 March 1985 
1clcvanl to the assessment year 1985-86 a n amount 
of Rs. 2,08,000 towards donation . l n computing the 
business income of the company for tbe assessment 
year 1985-86 in March 1988 the assessing officer , how
ever, did not add back the said sum of Rs . 2,08,000 
for separate consideratio n of deduction, if a ny, on 
donation. Since the gross total income for the year 
was assessed at a loss, the company was not entitled 
to any ded uction on account of clonal.ion. The o mission 
to add back the sum of Rs. 2,08,000 towards do nati on, 
charged in the accounts, therefore. resulted in excess 
computation a nd carry fo rwa1 d of loss by the same 
amount in the assc;,sment year 1985-86 involving a 
potential tax effect of Rs. l ,20, 120. 

The paragra ph was refen ed to the Ministry of Fina nce 
for comments in July 1989 ; the reply from the Govern
ment has noL so fa r been received (October l 989). 

(iv) A G overnment owned shipp ing compan y, was 
regularly fo llowing the accounting procedut e of debiting 
<.:ertain payments pertaining to the earlier years made in a 
p articular assessment year to the profits and lo~s appro
priation accounts of the subsequent assessment year. 
At the time o f assessment, the assessing officer was 
a llowing as deduction, in 1 espect of such expenditure, 
the amount debited in the pro.fit and loss appropri
ation accounts of the subsequent assessment year. 
Accordingly, in the assessment year 1983-84, the asses
si11g officer allowed as deduction a n amount of R s. 
1,78, 14,275 debited in the assessment year 1984-85. 
In the assessment for the assessment year 1984-8 5 
the amount of R s. 1,22,80,496 debited in the assess
ment year 1985-86 was to have been allo wed . How
ever, in the assessment co mpleted in March J 987 for the 
assessment year 1984-85, the assessing officer allowed 
as deduction the amount of Rs. I , 78, 14,275, debited 
in the accounts relevant to the assessment year 1984-85, 
which had already been a llowed in the assessment 
year 1983-84. The mistake resulted in excess allowance 
of deduction of Rs. 55,33,779, involving notional 
short levy of tax of Rs. 31 ,95,757. 

The Ministry of Finance have accepted the objection. 

(v) An assessee company following mercantile sys
tem of accounting debited in its accounts for the pre
vious year relevant to the assessment year 1984-85, 
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an amouut of Rs. 36, 71,000 on account of differential 
rate of interest not charged by the bank in respect ive 
earlier years. While completing the assessment for the 
assessment year 1984-85 in February 1987 1l1e said 
sum was allowed by the assessing ofliccr. As the ex
penditure of Rs. 36,71,000 did not pertai n to the pre
vious year relevant to the assessment year 1984-85 
the deductiou a llowed was not in order. The mistak~ 
resulted in excess computation and carry fo rward 
of business loss of Rs. 36, 71,000 involving a potential 
tax effect of Rs. 21,20,002. 

The Ministry of Finance have accepted the objection. 

6. The income computed for assessment 5hould 
be the income actually earned b1 inging in to credit income 
when it becomes legally due. It has a lso been judiciall y 
held that a claim by a firm to profits from certain 
sale could not be said to accrue unti l it was adjudicated 
and determined in favour of the firm. 

The income-tax assessments of awidely held company 
for tl1e as:;essment year 1985-86 and 1986-8 7 were 
completed by the Deputy Commissioner (Assessment) 
in March 1987 on a total income of Rs. 49,29,67 1 and 
a loss of Rs. 1,67,29,674 respectively. The income 
determined fo e assessment year 1985-86 was set off 
in full against the bm.iness loss of Rs. 39,97,265 rela
ting to assessment year 1977-78 and Rs. 9,32,406 rela
ting to assessment year 1978-79. Audit scrutiny in 
December 1987 revealed tllat the income assessed 
for assessment year 1985-86 included a sum of Rs. 
2,76,17,000 being the compensation due to the assessee 
company from one of its contractors for non fulfilment 
of contract, in pursuance of an arbitration award 
passed in July, 1984. As the receipt by way of com
pensation cannot be said to have accrued until the 
arbitrator gave the award and as the assessee's pre
vious year for the assessment year 1985-86 ended on 
30 June 1984, the compensation received against the 
award passed in July 1984 was rightl y assessable as 
income of the p revious year relevant to the assess
ment year 1986-87 and not that of assessment year 
1985-86. Had this been done, the total income for 
assessment year 1985-86 would have been a loss of 
Rs. 2,26,87,329 and no part of loss carried forward 
from the assessment year 1977-78 could have been 
set off in that year' s assessment. Since the business 
loss cannot be carried forward beyond a period of 
8 years, the loss of Rs. 39,97,265 relating lo assessment 
year 1977-78 would have lapsed and cou ld not have 
been set off in the assessment for the assessment year 
1986-87 in which the assessee would have a net taxable 
income of Rs. 38,21,709 after setting off the unabsorbed 
depreciation carried forward fro m assessment years 
1979-80, 1983-84 and 1985-86. The incorrect carry 
forward and set off of loss resulted in short levy of tax 
of Rs. 20,06,397 fo r the assessment year 1986-87. 

7. 111 the accounts fo r the previous year relevant 
to assessment year 1984-85, an assessee company 
debited a sum of Rs. 36,71,000 representing expendi
ture towards payments of interest in respect or earlier 
years. While completing the assessment fo r the assess
ment year 1984-85 in February 1987, the inspecting 
Assistant Commissioner (Asstt.) disallowed a sum of 
Rs. 16,77,037 on the ground that the expenditure 
was incurred in earlier year. As the system of accounting 
was mercantile and the assessments for all the earlier 
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asses~ment yc<l:rs ha~ been completed after co nsid ering 
all the expend1tu1 e incurred by the assessee, the enti1 c 
amounl of Rs. 36,7 1,000 ~hould have been d isa ll owed. 
The omi ssion to do so resulled in cxcc~s carry forward 
of loss by Rs. I 9,93,963 involving polenlia l lax effect 
of Rs. J 1,5l,5 l4. 

. T he parag1aph wa s referred to the Minislry of Finance 
for commc11ts 111 June 1989; the reply from the Govern
menl has not so far been received (October 1989). 

8. The as essment of a company for the assessment 
year .1983-84 was completed in January J 986, on a 
tota l mcome of Rs. 36, 14,560. Lt was noticed in aud it 
in August J 986 that ·Manufacturing a nd other ex
penses' a llowed in the assessment, included a sum o f 
Rs. 13, 13,449 which, according to a note in the pri nted 
acco unts related to earlie1 years. As the assessce was 
foll owing the mercanti le sy tem of accounti nc, th i 
was nul an adnu~siblc deduction in compu tino the 
income for th i.: previous year relevant to the asse ~ment 
year 1983-84. The i11correct allowance of expe11dilure 
resulted in under-assessment of income aggregating 
to Rs. 13, 13,449 involving undercharge o f tax of Rs. 
75,770 in the assessment year 1983-84 a11cl a reduction 
of loss to be carried fo rward by Rs. 11, 78,6 17 having 
a further tax effect o r Rs. 6,80,650 in the assessment 
year 1985-86. 

The paragraph was referred to the Ministry o f Finance 
for comment s in April 1989; the reply from the 
Government has not so far been received (Octo ber 
1989). 

9. Jn t ile mscssment c f a company, cngagea in the 
operaticH of ships in coastal and internationa l waters, 
for the assessment year I 982-83. it was observed that the 
assessing oft1cer wo rked out profi t on incomplete voyages 
amounting to Rs. 3,92,042 beir.g the net difference 
between opening and closing balance of frei ght, (less 
oxpen~es) and added it to the assessable income of the 
assessee. On the same analogy an amount of Rs. 3,38,227, 
being the difference between the opening and closing 
balance of freight (less expenses) was required to be 
added back to the assessa ble income o f the assessee 
company for the asses!>ment year 1984-85. But in the 
assessment made in March 1987, the assessing officer did 
not add back the same. The ommission to do sn resulted 
in excess computation of loss to the extent of Rs. 3,38,227 
and consequent short levy of tdx of Rs. 2,30,840 
(notional). 

The Mi1Jistry o f Fina nce have accepted the cbjection. 

l 0. ln t11e cast of a public limited company for assess
ment year 1985-86 (completed in January 1988) the 
assessec company claimed a deduction of Rs. 2,15,494 
on account of expenditure pertaining to earlier years. 

While completing the assessment in January 1988, 
the Inspecting Assistant Commissioner (Assessment) 
examined this claim of the assessee company and all~wed 
only Rs. 1,23, 168 anc disallowed the balance. Howeveer 
in the final computatio n. of income, the assessing officer 
again deducted the amo unt of R s. 2,15,496 from the 
taxable income. The mistake resulted in under-assess
ment of income by the like amount involving tax effect 
of Rs. 1,80,428 (inclusive of interest of Rs. 4,665 for 
late fi ling of the return and Rs. 51,3 15 for under-estimate 
of advance tax). 
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The paragraph was referred to th1:; Ministry of Finance 
for comment~ in May 1989; the rcpty from the Govern
ment has not so far bcGn received (Octa bcr 1989). 

11. The assessment of a closely held [ndust iia l Com
p;iny for assessment years 1986-87 .-.ncl 1987-88 were 
completed in December 1987 and February 1988 on a 
total income of Rs. 18,830 and R s. 7,600 respecti v<> ly. 
Audit sern tiny revealed (J une 1988) that t he assessec 
company was fo llowi ng mercantile system of account 
ing and had claimed in the adjusted memo of income 
for the previous years releant to the assessment yea rs 
1986-87 and 1987-88, sums of Rs. 2,60,446 and Rs. 73,678 
as expenses relating to ea rlier assessment years and 
these ex penses were al lowed as claimed. Consequent 
to the al lowance of these expenses unabsorbed invest
ment allowa~e of Rs. 2,60,446 and Rs. 73 ,678 were 
allowed to be carried forward for set off in future 

assessment yeaff . As the expenditure cla imed did not 
relate to the a ssessment year J 986-87 a nd 1987-8 8 the 
allowance was no t in order . The mistake resu lted in 
short com-11u tat ion o r income for the assessment year 
1986-87 and 1987-88 by Rs. 78, 134 and R s. 22,103 
(at 30 per cent of the pre-incentive income) involving 
a short levy of t ax of Rs. 45,123 and R s. I 1,05 1 for the 
two a ssessment years 1 especti vely. l t also resulted in 
excess carry forw,1rd of unabsorbed investment alio 
wance by Rs. 1,82,3 12andRs. 51,575 (at 70 per cent of 
these expenses with a p0tential tax effet.t of Rs. 
91,156 and Rs. 25,787). 

The paragraph was referred to the Mi nistry of Fi nance 
for comments in August 1989, the reply from tbe Gov
ernment has not so far been received (October 1989). 

I 2. From the assessment year 1984-85, a deduction 
otherwise allowable under the Act in respect of any sum 
payable by the assessee by way of tax or duty under any 
law for the time being in force shall be allowed only 
in computing the income of the previo us year in 
which the sum was actually pa id by the assessee. 

In the case of an asst;ssee, a private limited company, 
while complet ing the original assessment for asses~ment 
year 1984-85, the assessing uflfoer made an addition of 
Rs. 1,86,937 on account of unpaid sales-tax liabilities. 
Asum ofRs.1 ,49,692outof this was, however, allowed 
as a deduction in the computation of income for the 
assessment year 1985-86, completed iu January, 1988, on 
the basis of actual payment. On an appeal against the 
addition made in assessment year 1984-85, the Commis
sioner of Income tax (Appeals) granted the relief in 
March 1988 on the ground that the said liabili ties 
were discharged within statutory period allowed in the 
respective Laws. T he appellate decision for the assess
ment year 1984-85 was given effect on 30 March 1988. 
But the deduction allowed in the subsequent assess
ment for assessment year 1985-86, was not withdrawn. 
Omission to do so resulted in excess allowance of 
deduction of Rs. 1,49,692 with short levy of tax of 
R s. 1,33,205 for assessment year 1985-86 (including 
additional interest of Rs. 38,900 leviable for default 
in paymerit of advance tax). 

The M in istry of Finance have accepted the objection. 

13. The assessment of a public sector coal company 
for the assessment year 1981-82 was complet~d in F~b
ruary 1985 on a loss of Rs. 92,73,22,180. Audit scrutiny 
revealed thatoutofan amount of Rs. 4,29,54,751 allow· 

ed in the assessment for the assessment year 1981-82, 
an amount of Rs. 3,13,62,000 was towards expenditure 
relating to the pre-incorporation period which was being 
written off separately for the earlier years in tbc accoun~s 
of the company as preliminary expenses and allow~d !11 
the re~pective assessments. Hence, the expenses relatrng to 
pre-incorpo rat ion period were not allowable as revenue 
expenditure in the previous year relevant to the assess
men.t year 1981-82. This amount was, however, allow~d 
by the assessing authority in the assessmeDt made in 

February 1985. The incorrect allowance thereof ~ed to 
excess computation of loss of Rs. 3, 1 ~,62,000 lead!ng to 
excess Cdrry forward of loss by the lrke amount m !he 
assessment year 1981-82 with a potential tax effect of 
Rs. 1,85,42,783. 

The department has accepted the objection in principle. 

The paragraph was referred lo the Mi nistry of Finance 
fo r comments in April 1989 ; the reply fro m the Govern
ment lias not so far been received (October 1989). 

14. It has been judicially held that cxpeitditure incurred 
on account of payment of penalties for breach of law 
was not an allowable expenditure. 

The previous year of an assessee, a private limited 
company, fr.r the assessment year 1981-82 ended in 
March 1981. While scrutinising the income-tax asses
sment records of the company, for the asses!>ment year 
1981-82 (assessment completed in April 1983), it was 
notice<l that penalty aggregating to Rs. 5,00,200 paicl 
in September 1980 and November 1980 by the assessee 
company to the cmtoms authorities, was not added 
back to its total taubk. income. As penalty i~ not an 
admissible business expenditure, the sum of Rs. 5,00,200 
was required to be added back to the assessable inct1me. 
Omission to add back Rs. 5,00,200 to the total income, 
resulted in 1.mder-as·sessment of income to that extent 
and consequent short levy of tax of Rs. 3,22,629. 

The paragraph was referred to the Minist ry of F inance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

15. Under the Income-tax Act, 1961, where any 
depreciable asset , is sold the difference between the sale 
price and the written down value is chargeable to tax 
as income. 

D uring the previous year relevant to the assessment 
year 1980-81, an assessee company sold all the assets 
(other than land) of its Jute M iils to an individual for a 
declared consideration of Rs . 26 . 50 lakhs. As per terms 
of agreement, out of tota l sa le price of Rs. 26. 50 lakhs, 
a sum of Rs. 1 . 50 lakhs was to be paid by the buyer 
on behalf of the asscssee company to a creditor in d1f

charge of a liabil ity of the assessee company and the 
balance amount of R s. 25 lakhs was to be paid to the 
as~essee company in cash. While completing the asses
sment in August 1983 (revised i11 D ecember 1986) the 
Income-tax officer determined the profits chargeable 
to tax o n sale of the Jute Mills. In doing so, the sale 
p rice was erroneously adopted at R s. 25 lakhs o nly 
instead of the correct figure of Rs. 26. 50 Iakhs. T he 
mistake resu lted in under-assessment of income of Rs. 
1,50,000 in the assessment year 1980-8 1 involving an 
aggregate short levy of tax of R s. 1,26, 786 (including 
interest for late fi ling of return and short payment of 
advance tax). 
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The paragrapl1 was referred to the Ministry o f Finance 
for c0mm~nts ii: June 1989 ; the reply fro m the Gc•vern· 
ntent has not so far been received (October 1989). 

16. Lt ha~ been j udicially held that infract ion or law 
is n ot a normal incident or business and t herefore n o 
expense whi ch is paid by way of penalty for breach o r 
law can be m id to be an a mount wholly a nd exclusively 
la ic! for the purpose of business a nd hence not an allow
a ble expenditure. 

While com pleti ng t he assessment of a limited co mpany 
for the assessment year 1985-86 in D ecem ber 1987 at a 
loss or Rs. 5,0 1, 51, 346, the assessing officer disa llowed 
interest of Rs. 57, 37,0 l5 paid by the assessee on acco unt 
of delayed payment of provident fund d ues to the appro
priate a ut ho1 ity on the ground that it was no t related to 
the busin ess of the assessee. )3ut a n amo unt of Rs. 
3, 15,273 being interest paid to the provident fund autho
rity for non payment of provident fund dues in time 
included in Rs. 1,20,37, 773 was no t disallowed. As the 
payment of interest was made because or infringement of 
law, it was no t a deductible expenditure. The incorrect 
allowance o f exp endi ture resulted in excess computation 
of loss by Rs. 3, 15,273 with potential tax efTcct or 
R s. 1,82,070. 

T he Ministry of F inance have accepted the objcc!ion. 

17. Where a provision allowed in an assessment yea r is 
later found to be unnecessary on account of remission 
or cessation of the li a bil ity, .it has to be treated as income 
o f the previous year in which the remission or cessation 
takes p lace. 

A closely held company en gaged in t he p rocess ing and 
export of cashewnuts wrote back and credited in its 
accounts for the year ended 30 June 1980, relevant to 
the assessment year 1981-82, the provision for purchase 
tax, a mounti ng to Rs. 21,77,276, debited in its acco unts 
for ear lier years. T his included a n amount of R s. 
7,29,599, debited in its accounts for the year ended 
30 J une 1979, wh ich bad been a llowed as deduction in 
the revised assess ment !or tbe assessmen t year 1980-8 1 
completed in November 1983. While co mpleting t he 
assessment for the assessment year 1981-82 in J une 1984, 
t he assessing o fficer again erroneously a llowed the deduc
ti on and red uced the profit for the relevant previous yea r 
to that extent. T he mistake resul ted in under assess
ment of income of Rs. 7,29,599, with consequent short 
levy or tax of Rs. 5,45,887 (i ncludin g interest). 

T he M inistry of F ina nce have accepted the objection. 

18. Lt has been judicially held that the payment on 
account of retrenchment compensation made o n t he 
closure of the bu iness could no t be considered to be a 
p ayment necessa ry for carrying on the business. 

l n the assessment of a private limited compa ny for the 
assessment year 1983-84 completed in M ay 198 7, the 
a ssessing officer allowed an expenditure of Rs. 4,43,820 
being payment ma de for retrenchment compensatio n and 
benefit to the employees, as claimed. Scru tiny of the 
assess ment records revealed tha t the .::ompany had n o 
ma nufact uring activit ies in the assessment year 1983-84 
as t he business was closed in the year 1979. Since the 
payment was made on account of ~los ure or the business, 
suc h a payment could not be co nsidered to be a p ayment 
necessary for carrying 0 11 the business, and hence was 
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not an a llowable expend iture. The incorrect all owaJ1 Ce 
led lo the excess comp utat ion of business loss by R s. 
4,43,820 involving potential tax effect of Rs. 2,95,69 5. 

T he paragraph was referred t., the M i11ist1 y of Fina nce 
for co mments in J uly 1989; the reply fro m the Govern
ment ha · not so far been recei ved (Octo ber 1989). 

19. An asscssee compa ny included in its accounts for 
t he asses~ment year 1985-86, a n amount of Rs. 13.85,820 
representing a n expenditure relatinf; to ea rl ier assessment 
year 1984-85. This amo unt was a lready a llowed as 
deduction in the a-;sess mcnt for the assessment year 
1984-85 comp leted in March 1987. Tl1e company also 
did not clai m this a mount as deduction fo r the assess
ment year 1985-86. However, in the asses ment for the 
assessmen t year 1985-86 co mpleted in March 1988 the 
lnspeC'ting A sistant Commissioner (Asse sment) allowed 
t l1e ded uctio n. T he incorrect deduction res ulted in excess 
deter mi nat ion of lo~s by R . 13,85,820 lcadi n!! to poten-
tial short levy of tax of Rs. 8,00,3 J 1. ~ 

Tb <? Ministry of Finance have accepted the o bj ect ion. 

20. T he [nco me-tax Act, 196 1, provides where the 
a~scssee incurrcs an y expenditu1 e in respect of which 
payment has been made to any person, who has a ~ ubs 
tantial intere~ t in the bu~ i ness or professio n of the asses
see, or a ny relative of such assessee, or any director of 
the company who has su bstantial i nterc~ t in the business 
of the asses ee and the assessing officer is of the opinion 
that such expenditure is excessive o r u nreasonable 
having 1 egard to t he fair market value of the goods, 
!>Crvices o r facilities for which t he p ayment is made or the 
benefi t de1ived by or accruing to him therefro m, so much 
of the expen diture as is so considered by h im to be 
excess ive or unreasonable sha ll not be a llowed as a 
deduction . 

A n assesscc company engaged in g rowing, ma nurac
tur ing and ale of tea d isclo ed in its accounts, purchase 
a nd sales of 14,58,588 Kg. a nd 2, 10,255 Kg. of green 
leaves at the rates varying from Rs. I . 89 to Rs . 2 . 28 per 
Kg. in the as essment for the assess ment year 1985-86 
except one purc hase @ Rs. 3. 02 per Kg. Audit scrutiny 
in July 1988 revealed that during the releva nt previous 
year the asse see sold 77, 188 Kg., of green leaves 
@Rs. 2 . 00 pc1 kg. and aga in pm chasec' 2,90.068 kg. 
@ Rs. 3. 02 per kg. from the same tea estate agai nst the 
prevail ing average market price of R~ . 2 .08 per kg. 
While .;ompleti ng assessmePt (M ai ch 1988) the Inspect
ing Assistant Commis ioner (Assessment) :noticed that 
botb the companies had some common directo rs a nd 
added back Rs. 77, 188 being suppression of profits in 
terms of sales of green leaves instead of disallowing the 
exces~ ive expenditure of Rs. 0 . 94 (Rs. 3. 02- Rs. 2 . 08) 
per kg. for purchase of green leaves fro m connected con
cern at a higher pr ice. This resul ted in under-assessment 
of in come of Rs. 1,95,476 and short levy o [ tax of R . 
2,23,816 (including intere t of Rs. 43,983 a nc: Rs. 54,73 1 
for la te fi ling o [ return a nd short payment of advance 
tax). 

The paragraph was referred to the M in istry of Finance 
for comments in July J 989 ; t he reply from the Govern
ment has no t o far been received (October I 989). 

21. The Income-tax Rules, 1962, provide that where 
the Indian income of a non-1 esident ass essee cannot be 
definitely ascertained the amount of such inco me may 
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be calcul ated o n any amount which bears the same pro
portion to the total profits and gains of the business of 
such person as the receipts so accruing or arising bear to 
the total receipts of the business. · 

In the assessment of a non-resid ent airline company 
for the assessment year 1985-86 (assess ment made in 
M arch 1988) the business loss attributabl e to the asses
see's business in Tndia was determined at Rs. 37,37,636. 
However, while computing the loss the gross world 
transportation receipts were incorrectly taken at DG 
4,24,96,20,255 (in Dutch currency) without adding back 
agents commiss ion of DG 3,68,38,700 (in Dutch cur
rency) which had been ded ucted from the gross receipts 
a mount ing to DG 4,6 1,80,07,255 (in Dutch currency) in 
the relevant trading and profit and loss account. As 
i11co me/loss attributable to business in India was deter
minable wi th reference to the proportion that gross 
Indian receipts bore to the gross world receipts, there 
was excess computat ion of the loss arising in India by a 
sum of D G 82, 757 in Du tch currency equivalent to 
Rs. 3,00,934. The mistake resu lted in excess carry for
ward of loss by t he identical amount involving a potential 
tax effect of Rs. 2,2 1. 185 in the assessment year 1985-86. 

The paragraph was referred to the Ministry of F inance 
for comments in July 1989; the reply from the Govern
ment has not so fa r been received (October J 989). 

22. Jn the case of an assessee, a private limited com
pany the assessing officer had stated in the assessment 
order for assessment year 1982-83 that an amount of 
Rs. 3 lakhs out of the conference expenditure of Rs. 
3,66,080 is disallowed, as the assessee did not furnish the 
details of the expenditure. However, the disallowed 
amount of Rs. 3 lakhs remained to be add ed to the 
taxable income of the assessee. The omission resulted 
in excess computation of loss by Rs. 3 lak hs with poten
tial t ax effect of Rs. 1,69, 125. 

The Ministry of Finance have accepted the objection. 

23. Under the Income-tax. Act, 1961 , where the asses
see has acquired any asset from a country outside Tndia 
for the purpose of his business or profession and in 
consequence of a change in the rate of exchange at any 
time after the acquisiti on of such asset, there is an in
crease or decrease in the liability of the assessee as 
expressed in Indian currency for making payment 
towards the whole or a part of the cost of the asset 
or for the repayment of the whole or a part of 
moneys borrowed by him, the amount by which the 
liability aforesaid is increased or reduced during the 
previous year shall be added to or as the case may be 
deducted from the actual cost of the asset. 

In the case of a private limited company for the assess
ment year 1985-86 completed in March 1988 a deduc
tion of Rs. 51 ,02,645 towards investment allowance was 
granted. It included an amount of Rs. 2,24,220 being 
the fluctuat ion in the rate of foreign excllange based on 
the journal entries passed by the company in December 
1986 in respect of liability as at the end of December 
1986. As the increase at the time of payment did not 
arise during the previous year relevant to assessment year 
1985-86 the deduction as claimed by the assessee , in 
resp ect of the enhanced liability as on 31-12-1986. should 
not have been allowed by the assessing officer in the 

assessment year 1985-86. The mistake resulted in under
assessment of income of Rs. 2,24,220 involving shor t 
levy of tax of Rs. 1,41 ,258. 

The Ministry of F inance h'lve ac..:epte<I t he object ;o n. 

24. During the previous year relevant to assessment 
year 1985-86, an assessee company disclosed sale of 
5,57.731 kg. of black tea, out o f which 4.80,485 kg. 
o f tea was sold by auct ion at average rate of Rs. 27. 97 
per kg. Private sales of 57,246 kg (to two parties) re
portedly was made a t R5. I 0 . 5 1 and Rs. 20. 20 per kg. 
Jn the assessment for a%essment year 1983-84, the a~ 
~ cs~ ing offi c..:r observed thn.t private sales was disclosed 
at much lower price than that fet<: hed through aucti on 
and added back Rs. 2.22,627 as under 1 eco~d i ng of sale 
price of tea. Omiss ion to con~ ider this aspect in as
sessment year 1985-86 resulted in under -assessment of 
business profi t to the extent of Rs. 6,38,543. Further, 
in the assessment year 1984-85, initia l depreciation 
of Rs. 2,52,890 on la bour qua rters had been a llowed in 
assessment. .But in assessment yea1 1985-86 written 
down va lue of building was not determined correctly 
by reducing the va lue by the amount of in itial depre
ciation allowed, which resul ted in excess allowance of 
depreciation of Rs. 12,645 in assessment year 1985-86. 
These mistakes resulted in undercharge of tax of Rs. 
2,42,574 (including interest o f Rs. 4, 103 for late fi ling 
of return and interest of Rs. 74,374 for non su bmission 
of estimate and short payment of tax). 

The M inistry of Finance have accepted t he objection. 

25. An assessee company had debited in the profit 
and loss a<,;counts for the accouP.t ing years relevant 
to the assessment years 1983-84 and 1984-85 amounts 
of Rs. I ,08,680 and Rs. 1.13.143 respecitvely towards 
remuneration paid as well as payable to the directors 
incluuing managing director. In the assessments for 
the assessment years 1983-84 a nd 1984-85 made in June 
1986 and March 1987 (revised in November 1987), 
the aforesaid amounts were allowed as deductions. 
It was, however, not iced from the Auditor's reports 
appended to the respective accounts that the company 
had applied to the Government of India in Aprii 1985 
for approval of the appointment of the directors and the 
managing director and sanction of minimum remu
neration to be paid to them but the approvai of the Go
vernment of India bad not been received. In the absence 
of the approval of the Government of India payments 
to the directors including managing director was not 
legally due and such payments including provision 
thereof are not to be allowed as deduction in computing 
the business ir~come of the assessee. Such a di~allowance 
was done in the assessment of the company for the 
assessment year I 985-86 revised in November 1987. 
Omis! ion to do so resulted in under-assessment of 
income aggregating to Rs.2,21 ,823 in the asssessments 
made fer the assessment years 1983-84 and 1984-85 
involving a short levy of tax of Rs.1 ,54,212 (inclµding 
sho rt levy of interest of Rs.27,605 for no n-furnishing 
of estimate o f advance tax for the assessment year 
1984-85. ) 
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nance fer comments in July 1989 ; the reply from the 
Government has not so far been received (October 1989) . . 
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26. Any amount paid or payable as interest in co nn
ection wi th the acqui~ition of an asset and relatable 
to a periocl after the asset is first put to use shall n_,t 
form part and shall b~ deemed never to have formed 
part of the actual cost of the asset. Such interest is, 
therefore, to be treatea as revenue expenditure. 

A private limited company was a llowed a deduction 
of Rs.2,51,060 claimed by it towards interest relatable 
tc 'acquisition of a~sets', in the assessment 
for the assessment year 1985-86 completeu in 
December 1987. A further claim made by the assessee 
in October 1988 ft,r deduction of Rs. 1,32,697 as 
interest to be charged to revenue in view of the 
retrospective amendment of the Act was also allowed 
by rectifying the assessment (November 1988). As 
the assessee's claim for interest had already been 
allowed in full in the original assessment in December 
1987, the rectification of the assessment again in No
vember 1988, resulted in excess allowance of interest 
expenditure, leading to under-assessment of inrnme 
of Rs. 1,32,697 involving short levy of tax o f Rs. 83,601 

The Ministry of Firance have accepted the objection 

27. Under the provisions of Toterest-tax A1.t,1974, in 
compu.tir.g the incom,- of a scheauled bank chargeable 
to income-tax under the head 'pro fits and gains o f 
business or profes~ ion' the interest tax payable by the 
bank fo1 any assessment year shall be deductible from 
the profits and gains of the bank for that assessment year. 

During the previous year relevant to the assess
ment year 1985-86, a nationalised bank was required 
to pay interest-tax of Rs.6,24,02.380 calculated at thc
prescribed rate· of 3 . 5 per cent on the interest of Rs. 
1,78,29,25, 100, in the original and revised computation of 
income for the previous year the bank cla imed the correct 
sum of Rs. 6,24,02,380 as interest tax payable by it. 
The assessing o fficer, however, omitted to consider 
the correct interest tax liability of the bank which was the 
interest tax payable. In tbe assessment for the assess· 
ment year 1985-86 comr. leted in March 1988, the Deputy 
Commissioner (Assessment) however, a llowed the same 
at Rs. 6,26,50,000 being advance interest tax paid by the 
bank. The mistake led to under-assessment of income 
of Rs. 2,47,620 involving a tax under-charge o f Rs. 
2,10,927 (including interest for late submission o f 
return and short payment of advance tax) in assessment 
year 1985-86. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989.) 

28. Under the provisions of the Income-tax Act, 1961, 
and the rules made there under, where the assessee's 
income is partly agricultural and partly business, the 
market value of agricultural produce of the assessee which 
is used as raw materia l for the assessee's business is 
a llowed to be deducted in computing the business income. 

Jn the assessments of a sugar manufacturing company 
for the assessment years 1982-83 and 1983-84 completed 
in February 1986 and March 1986, dedtiction was allowed 
for sugar cane· produced in assessee's own farm and 
used as raw material for manufacture of sugar, valuing 
sugar cane at Rs. 21 per quintal as shown by the assessee. 
The company ha<l also purchased sugarcane from 
cultivators and the average purchase rates of such 
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purchases during the relevant two previous years were 
Rs. l 7 .833 and Rs. 17 .246 per quintal respectively. 
111 the assessments for the subsequent two years 1984-85 
ai~d l 985-86 . completed by the Inspecting Assistant 
Commis-. ioner in March 1987 and February 1988 
respecLivcly the af<.. resaid deduct ion was a~lowcd taking 
the marht rate as the average purchasing rate of 
purchase made from the cultivators ana the assessee's 
claim to a llow deduction a t the higher .rate was nc:it 
accepted. In view of the method of valuation adopted tn 
subsequent yea rs, the assessment f~r the assessme~t years 
1982-83 and 1983-84 were required to be revised to 
withdraw the deduction allowed at h igher rate of Rs. 21 
per quintal against the average purchasing r.ate of R~. 
17 .833 and Rs. 17 .246 per quintal respectively. Tlus 
was not done. The mistake resulted in total excess 
a ilowance of deduct ion by Rs. 6,34,290 for the assessment 
years 1982-83 and 1983-84 and consequ?nt ex~ess carry 
forward of business loss to that extent uwohmg short 
levy of tax of Rs. 3,66,30ll_i1: th~ assessment year 1984-85 
in which there was a positive rncome. . 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989 ; the reply from the Govern
ment has not so far been receivtd (October 1989). 

29. A sugar company sold in the previous Y?ar .relevant 
to assessment year 1987-88 levy sugar ~t a p rice in ex1.ess 
of the price fixea by Government .. S1multane0usl:,., ~he 
as"es~ee filea a writ petition in the High Court contend mg 
that the sale price fixed by the G?vernment was not 
commensurate wi th the expenses mcurred and. hen~e 
needed revision upwards. The High Cour t gr.anted mterim 
injuction and allowed the assessee to retain .the exce.ss, 
amount realised by it on sale of sugar at higher pnce 
subject to furnishi ng a bank guaran~ee for the amount of 
different ial pr ices realised . The High Court a lso h~ld, 
i11ter-aiia that in the event of any amount becommg 
r~fundab ie by the assessee, it would be liable ~o p~y 
interest at a specif ied rate o n the amount realised in 
exce!>s. 

In the previous year relevant to the assessment year 
1987-88 , the assessee company included amongst othe~s 
interest items debited in its accounts, Rs. 17,26,34?. This 
being a provision for irte1 eston ~xcess price. realtsed on 
levy sugar, was not an admissible deduct ion. In t~e 
assessment for the assessment year 1987-88 c_ompl~ted m 
September 1987, the assessee's claim for deduc.t1~n of 
Rs.17 ,26.345 was a l lowed by the Depu~y C_omm1~s10ner 
(Special Range) in full though it was noticed m audit that. 
a sum of Rs 3,76,930 only _became payable, by_ the 
assessee to the Government m terms. of Co':r.t s orders. 
The difference of Rs. 13,49,415 pen~ing dec!su:~1 ~ of the 
Court, therefore, represented contmgent liability only 
and deduction thereof was inconectly allowed by the 
depa1.tment. The mistake resulted in under-assess~1ent 
of income of Rs. 13,49,415 involving undercharge ot t ax 
of Rs. 7,16,877 (including interest of Rs. 42, 169 fo r sho rt 
payment of advance tax). 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989 ; the reply from the govern
ment has not so far been received (October 1989). 

30 . It has been judicially held that w_hen. lands a re con· 
verted into plots and sold, the t ~ansa?t.1or· is an adventure 
in the nature of trade and profits arismg from such sale 
is to be assessed only as business income and not as 
capital gains. 
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The assessment of a closely held compahy enga~ed 
in the business of rnnning a lodging house and dealing 
in real estate for assessment year 1985-86 was completed 
in March 1988 determining a loss of Rs.82,853. In. 
determining the loss, a capital gain cf Rs.99,243 was 
computed in respect of the sal.e of land and ~uper str
ucture. Scruticy of records (July 1988) revealec that the 
department has not accepted the stand of the assessee 
from assessm<:nt years 1979-80 to 1983-84 except ass
essment year 1982-83, that the profit of sale _of_ lands 
was capital gain as the Memor~ndum o~ As~ociat10n of 
the assessee specifically authonsed deal mg m real estate 
an~ had assessed the income as business in~o~1e only. 
Though this stand was reversed by Comm1ss1oner of 
Income-tax (Appeals) in favour of the. assessee, tbe 
department had gone in . appeal ~o the Tnbunal and the 
matter is pending. Consistent with the stand of the de
partment in this matter in respec! of ~artier y~ars and 
also based on the ratio of the Judicial dec1~1on, the 
profit on sale of land sh?uld have be~~ treated as bu
f>iness income as the earlier years dec1s1on had not be
come final. Omission to do so resulted in under-asse
ssment of inc0me by Rs.4,99,420 involving under
charge of tax 0f R.s.3,40,854 for asse~sment . ycM 
1985-86 and a potential tax e!fe?t of Rs.?2,203 m re
spect of unabsorbed deprcciatj{Jn earned forward. 

The paragraph was referred to the Ministr~ o f Fi
nance for ccmments in June 1989; the reply f rum the 
Government has not so far been received (October 1989). 

31. Under the provisions of the Income-tax Act, 1961 , 
where any buildings machinery and plant or furniture 
owned by an assessee and used for t~e pn:po~e of busi
ness or profession is sold for a cons1der::it1on m excess of 
written d own value, the amcunt of diffe rence not ex
ceed ing the cost p rice of the asset, ~etween the sale 
consideration a nd written down value 1s to be brought 
to tax under the head ' income from business and pro
fession' during the previ0us year in which the money 
becomes due the balance if any, is to be taxed under 
the head 'C~pita"f gain' . However, capital gain arising 
from the t ransfer of agricultural land in India is exempt 
from tax. 

During the previous year relevant to assessmentyear 
1984-85 an assessee company sold its tea estate for a 
conside;ation of Rs.43,97,054 which included value 
of agricultural land and faliow land amounting to Rs. 
10,30,000.While completing the assessment for t_he as_s
essment year 1984-85 in December 1987 (revised m 
M arch 1988) the assessing officer computed a profi! of 
Rs. 7 20 529 arising out of the above sale transaction. 
Audit ~crutiny revealed that in computing the profit 
of Rs.7,20,529 the assessing officer incorrectly deducted 
Rs.17,26, 156 in respect of agricultural land and fallow 
land in place of the correct amount of Rs.10,30,00~. 
The excess deo.uction of R s.6,96,156, thus resulted m 
under-assessment of income of Rs.2, 78,462 ( 40 per cent of 
R s.6,96,156 being tea company) involving tax under
charge of Rs.1,65,636 (including interest of Rs.4, 
824 for late filing of return). 

The Ministry of Finance have accepted the objection 

32. In the assessment of a limited company running · 
a large textile complex for the assessment year 1983-84, 
completed in March 1986, unabsorbed ta'I' holiday re
lief of Rs.8,80, J 09 in respect of "Draw T ax units" 

perta ining to the assessmc.n~ year 197~~80, .v.:as allow
ed. It was noticed in audit that wh.i1e g1vmg effect 
tu certain appellate order in November 1986, for the 
assessment year 1983·84, the tax holiday re lief of R s. 
8.80, J 09 was again a.I lowed . The mistake re~ ultec . ir. 
under -assessment c t 111corne of Rs.8. 80,109 rnvolvmg 
potenial short levy of tax 0f Rs.4,96,161. 

The Minist ry o r Fi nanc~ have accepted t he objection. 

3.28 M istakes in the computation of income from tea 
business. 

I. Under the J ncome-tax Ru les, 1962, only 40 
per cent of the Income derived from the sale of tea 
grown a.nd ma.nufa~tured by a seller in In~ ia is deelr!-ed 
to be income c1enved from manufacturing and sellin g 
operations of the assessee and li able to income tax, 
the remaining 60 per cent being deemed to relate to the 
cul tivation of tea, income fr om which is agricultural 
in nature and hence not liable to Inco me-tax. lt has bt:en 
judicially held that this rule ~·egarding apportiom_nent 
of income applies only to the 111comc from tea busmess 
and not to any other income by way of interest on loans 
advanced by the concerns. 

Jn the p revious year relevant to assessment year 
1985-86 an assessee tea company, apart fro m its 
income from tea business also derived income from 
interest of Rs.4,27,242 on loan advanced to a private 
company and rental income o f R s. 38,562. The aforesaid 
sums aggregating to Rs. 4,65,804 was, however, assess
able w1der the head income from ot her sources, and 
taxable in full under the provisions of the Act. Audit 
scrutiny revealed (February 1989) that while completing 
the assessment for the assessment year J 985-86 in March 
1988, (subsequently revised in September and October 
1988) the assessing officer incorrectly adopted 40 per 
cent of the income of Rs. 465,804 ins tead of the entire 
amounts as income liab le to income tax. The mi stake 
resulted in under-assessment of income of Rs. 2,79,482 
involving undercharge of tax of Rs.2,6 J ,698 (including 
interest of R s. 85,626 for late filing of return and short 
payment of advance-tax.) 

The paragraph was referred to the Ministry of F inance 
for comments in July 1.989 ; the reply .from the Govern
ment has not so fat· been received (October 1989). 

2. In the assessment of a tea company carrying on 
business of sale of tea grown and manufactured by 
it for the assessment year 1983-84 (assessment completed 
in July 1-986 and revised in September 1986 ) an incen
tive deduction of Rs. 3,23,615 calculated a t one 
per cent of the assessee's total export turnover of R s. 
3,23,61,496 was a llowed. Since 40 per cent of the. ass
essee's total income was assessed to tax and the remamimg 
60 per cent was treated as agricultural income, the in
centive deduction on the total export turnover of the 
company was also required to be restricted to 40 per 
cent at R s.1,29,446. Thus, incentive deduction of Rs. 
1 94 169 was allowed in excess resulting in identical 
u~d~r-assessment of income with consequent unqer
charge of tax of Rs. l ,09,462 in the assessment year 
1983-84. 

The paragraph was referred to the Ministry of Fi
nance for comments in July 1989; the reply from the 
Govern ment ha s not so far been received (October 1989). 

I ll 



3.28 TEA- BusrNESs- NoN RESIDEl'<'TS Sr-UPPING B usrNESS 3. 29' 

3. In the assessment of a tea company, income from 
interest on fixed deposits in banks amounting to Rs. 
2, 10,078 received by the assessee in the previous year 
relevant to assessment year 1985-86 assessable as income 
under the head 'other sources' and taxable in full under 
the provisions of the Act was erroneously treated as 
income from tea business. While completing assessment 
(Janu ary 1988) the Inspecting Assistant Commissioner 
(Assessment ) took only 40 per cent of the aforesaid 
interest inco me for income-tax purpose. Further, 
depreciation of R s.6,4 I 2 on plant and machinery was 
allowed in excess due to incorrect determination of 
written down value of the assets (not reduced by addi
tional depreciation of Rs.42,742 allowed in earlier years). 
The incorrect treatment of interest income and excess 
allowance o f depreciation resulted in net under-assess
ment of income of R s. 78.590 with consequent under 
charge of tax of R s.63,829 (including interest of 
R s.14,317 due to short payment of advance-tax). 

T he Ministry of Finance have accepted the objection. 

4. Where an assessee engaged in the business of gro
wing and manufacturing tea in India, carries out plan
tation 0f tea bushes on land owned by him which had 
not been planted at any time with tea bushes or had been 
previously abandoned, he is entitled to a deduction 
by way of development allowance equal to 50 per cent 
of the actual cost of such plantation. Tbe Income-tax 
Rules, 1962, further provide that the assessee claiming 
such deduction in respect of any previous year shall, 
at the time of filin g of return of income, furni sh a 
certificate from the Tea Board in the prescribed form 
on the fulfilmnt of the prescribed conditions. 

In the assessment of a tea company for the assess
ment year 1983-84 (assessment completed in March 1986 
and last tevised in April 1987) develooment allowance 
aggregating to R s. 6,77,835 includi11g Rs. 4,79,222 per
taining to three new areas claimed to have been brnu
ght under plantation in the relevant previous year was 
allowed bY the ass-.:sing officer. T he claim was not al!
owable because the assessee had not obtained the relevant 
certificate from the Tea Board. Further, a simi lar claim 
was disallowed by the deoartment for the assessment 
years 1982-83 and 1984-85 si nce the requisite certificate 
from the Tea Board in respect of the three new a reas 
could not be furnished . Omission to do so resulted in 
under-assessment of income of Rs. 1,91 ,688 being 40 per 
cent of Rs. 4,79,222 and excess computation of loss by 
the Ii ke sum for the assessment year 1983-84. The en
tire loss for the assessment year 1983-84 was set off in 
assessment for the assessmc.nt year 1984-85 made in July 
1986 and revised in April 1987. The mist~ke thus 
resulted in under charge of tax of R s. I ,48,615 (inclu
ding interest of Rs. 37,9 15 for late submission of return 
and short payment of advance-tax in assessment ye:i.r 
1984-85). 

The pan1grapb was referred to the Ministry of Finance 
of comments in July 1989; the reply from the Gov
ernment has not so far been received (October 1989) 

5. Tn the case of a limited company, for the previous 
years relevant to assessment years 1981-82, 1982-83 
and 1983-84, the assessee company had incurred ex
penditure aggregating to Rs.18,76,507. It was noticed 
in audit that the assessee had been allowed for the 
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three rrevious years relevant lo assessment years 
1980-81, 198 1-82 and 1982-83, a deduction of Rs. / 
9,36. 198 by way of devclorment allowance. The dev- 'r 
elopmen t allowance admissi ble for the third succeeding 
previous year relevant to assessment year 1983-84 was, 
therefore, Rs.2056, being 50 per cent of the aggregate 
expend iture of Rs.18,76, 507 for the assessment years 
198 1-82 to 1983-84 as reduced by the development a llow-
a nce allowed for 1980-8 1 to 1982-83. However, while 
co mpleting the assessment for assessment year 1983-84 
in March 1986, the Tnspecting Assistant Commissioner 
(Assessment) a llowed development allowance of Rs. 
9,38,254 as against Rs.2,056. The excess development 
allowance o f Rs.9,36, 198 allowed in assessment yea r 
1983-84 resulted in under-assessment of income to the 
extent of Rs.3,74,479 being forty per cent of 
Rs. 9,36,198 and short levy o f tax of Rs. 2,11 , 113. 

T he Minist ry of Finance have accepted the objection. 

6. With effect from the assessment years 1986-87 
and 1987-88 where an assessee carrying on business 
of growing and manufactur ing tea in India has, during 
the previous year deposited with the Nationa l bank 
fo r Agricultural and Rural Development any amount 
in a special account main tained by the assessee with 
the bank in accordance with the scheme approved in this 
behalf by the Tea Board, the assessee will be a llowed 
a deduction of the arnount 'so deposited during the pre
vious year or 20 per cent of the profi ts of eligible bu
siness, whichever is less. 

T he assessment of a widely held company engaged 
in the business of growing and manufacturing 
tea, for assessment year 1986-87 was completed in 
March 1988 after allowing a deduction of Rs.6,09,500 
being the amount of deposit made by the assessee with 
the specified bank. Audit scrutiny of assessment re
cords (October 1988) revealed that the deposit account 
with the specified bank was opened by the assessee 
only in July 1985, after the last day of the previous year 
which is 30 June 1985 in the assessee's case. As the 
amount was deposited after the close of the previous 
year, it will not qualify for tbe aforesaid deduction . 
The incorrect allowance of deduction resulted in short 
computat ion of income by Rs.2,43,800 involving a 
short levy of tax of R s. 1,27,995. 

The paragraph was referred to the Ministry of Fi
nance for comments in April 1989 ; the reply from the 
Government bas not so far been received (October 1989), 

3.29 Incorrect computation of profits and gains of 
shipping business of non-residents 

Under the provisions of the Income-tax Act, 1961 ' 
in the case of a non-resident assessce engaged in the 
business of operation of ships, a sum equal to seven 
and ha lf percent of the amount paid or payable (whether 
in or out of India ) to the non-resident assessee or to 
any person on his behalf on account of the carriage 
of passengers, live stock, mails or goods shipped 
at any port inside or o utside Tndia constitutes its income 
chargeable to tax. Demurrage, however, being comp
ensation paid by the shipper of goods to ship owner 
for the delay in taking his goods on board or out of the 
sltip which carries them and being in the nature o frent 

. . r-
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collected by the shipowner at the shippers' end at the 
conclusion of the carriage operation could not be said 
to arise on account of carriage of goods, etc. Accordingly 
the entire income on account of demurrage charges 
collected by the assessee is chargeable to income-tax 
and not only 7} per cent of such income. , 

Rs.1,97,50,984 with consequent under charge of tax 
of Rs. 73,05,066. 

The department has accepted the objection. 
The paragraph was referred to the Ministry of Fi

nance for comments in April 1989; the reply from the 
Government has not so far been received (October 1989). 

The assessments of a non resident shipping Com
pany for the assessment years 1982-83 to 1985-86 were 
made in June 1986. While completing the assess
ments the Inspecting Assistant Commissioner brought 
to tax an amount aggregating to Rs. 16,01 ,431 being 
7t per cent of the total amount of demurrage charges 
of Rs.2, 13,52,41 5 received by the assessee during the 
relevant previous years. Since demurrage charges 
cannot be construed as receipts on account of carriage 
of goods, the entire amount of demurrage charges 
received by the company was assessa ble to tax. In fact 
while framing the assessment of this company for the 
assessment year I 986-87 in March 1987, the assessing 
?fficer assessed the entire demurrage charges received 
m the relevant previous year to tax. Omission to do the 
same for the assessment years 1982-83 to 1985-86 
resulted in under-assessment of business income by 

IRREGULARTIES IN ALLOWING DEPRECIATION, 
INVESTMENT ALLOW ANC.E AND DEVELOP
MENT REBATE 
3.30 Mistakes in the allowance of depreciation 
l. In the assessment of 34 companies for the assessment 
years 1978-79 to 1987-88 assessed in 21 diffe rent Comm
issioners' charges between May 1983 and September 
1984 due to incorrect application of rates of depre
ciation allowance and other irregularities in the cal
culation of depreciation a llowance, there was an agg
regate excess allowance of depreciation of Rs.68,51,446 
resulting in short levy of tax. of Rs.63,34,856 in 20 
cases and excess carry forward of unabsorbed depr
eciation/over computation of loss amounting to Rs. 
1,56, 74,082 involving potential tax. effect of Rs.90,28,826 
in 14 cases. The particulars of these cases a re: 

SI. CJT/Assessment Year 
N o. 

A 
1980-8 1 and l 98I-82 

A 
2 1983-84 

B 
3 1982-83 and 1983-84 

c 
4 1985-86 

B 
5 1985-86 

D 
6 1985-86 

E 
7 1984-85 

D 
8 1978-79 

1979-80 
1984·85 

F 
9 I 984-85, 1985-86, 1986-87 

D 
JO l 98I-82, I 982-83, 1983-84 

G 
II 1985-86 

H 
12 I984-85 

G 
J3 I981-82 to 1984-85 

89-M/S450C&A00- 10 

Nature of mistake Tax effect 

Rs. 

Incorrect allowance of depreciation of Heat Treatment Shop 1m.chi11ery a t 15 per cent IJ,77,935 
instead of correct rate of IO per cent resulting in exc!3S allowance of depre:i1tion 
including additional depreciation and extra shift allowanc'! aggreg1ting to Rs. 23,30,530. 

Incorrect allowance of depreciation and extra shift allowance on plant and m1chinery 10,27,72l (P) 
at 15 per cent instead of correct rate o'f JO per cent and additional depreciition it 
7k per cent instead of 5 percent. resulted in excess determination of Jo3s by Rs. 17,79,603. 

Omission to withdraw erroneous depreciation allowed in assessm;nt year$ 1982-83 
and 1983-84. 

1,41,097 

lncoi:rect allowance of depreciation and extra s~if.r allowance on ge'.lerator at 30 per 2,02,994 
cent mstead of 15 per cent and additional depreciation at 15 per cent instead of 7t per cent. (P) 

Incorrect allowance of depreciation and additional depreciation on m:ichi ne tools at 88,410 
30 per cent and 15 per cent instead of general rate of 15 per cent and 7 k p~r c~nt 
respectively. 

Incorrect allowance of depreciation and additional depreciation on construction 5, 71, 712 
machinery' at 30 per cent and 15 per cent in;te1:1 of 15 p !r C! H 1ni 7! p'!r cent 
respectively resulted in excess allowance of depreciation of Rs. 5,41,800 . 

Erroneous allowance of depreciation on additions ehssifiable under th'! he1d g~ner.il 1,29, 7~2 
building at the rate of IO per cent instead of at the rate of 5 p~r cent. 

Mistake in calculation of depreciation allowance on m1chin:ry an1 c1nblin~ w :>rks 17, 7'J, 125(?) 
during revision of the assessments from 20 p::r cent to 15 per cent as d!:i:te i by th: 
ass::>iing offi;;: r rest1lte:i in e>Ccess c1rry forwarJ of uub•orbed fov;:stm!nt allowance 
and unabsorbed depreciation allowance of Rs. 30,65,155. 

Incorrect allowance of depreciation at the rate of 30 p:r cent on plant and machin!ry 6,03,77d(P) 
relating co rubber and plastic goods factories ag1in>t th'! correct rate of 15 p!r c!n t 
resulkd in excess carry forward of loss of Rs. 9,89,149. 

Incorrect allowance of depreciation on machineries of p::trochemical com;>lex at 15 4,31, 7 )J 
per cent instead of correct rate of 10 p: r cent re>ulted in an ag~re~:ite uni:r 
assessment of in come of Rs. 7,34,143. 

Incorrect allowance of depreciation on earthmoving m1chinery not employd in h~l vy I, 33, 7 S; 
construction at 30 percent instead of general rate of 15 perc::nt. 

Mistake in calculation of norm1l depreciat ion allowable as R >. 5,37,912 in;te1d of l ,1 3.71l 
Rs. 6,65,8 I 7 a nd incorrect a llowance of additional depreciation on michin!ries in;talld 
in office premises. 

Erroneous grant of extra shift allowance and incorrect al\owanc:: of deprecia ti o:i l,41,371 
at the rate of 10 per cent instead of the correct rate of LS p::r cent on ic~ making pl1nt 
and machinery resulting in net demand. 
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16 1984-85 
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t 7 1985-86 
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18 1985-86 
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I 9 1985-86 

L 
20 1985-86 
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21 1982-83 and 1983-84 
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22 1983-84 and 1984-85 
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23 1983-84 
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24 1985-86 
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25 1984-85 

Q 
26 1985-86 
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27 1985-86 
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Incorrect allowance of depreciation o n tubewclls a t the r:tte of 15 per cent as against 
the correct rate of 5 per cent. 

3. 30 

J,85,777 

lncotTect allowance of deprecia tion on permanent non-factory building> at the rate 2.9i,529(P) 
o f 10 per cent prescribed for factory build ing against the admissible rate of 5 p! r c;:nt. 

Erroneous allowance of deprecia tio n allowable as R~. 26,24,799 as against Rs. :l0,30,953 2.55.875(P) 

Incorrect calculation of depreciation on buildings a nd elec tric supply installa tions I.20.9t 6 
as Rs. 24,87,292 instead of Rs. 22,77,861. 

Tocorrcct a llowance o f depreciation on furn iture a nd fittings a t the special rate of 15 4,79,320(P) 
percent against the admissible ra te of 10 per cent. 

Incorrect a llo wance of depreciation on general buildings including water supply 8, 18.640{P) 
system at the rates varying from n per cent to 15 per cent aga inst the admissible rate 
of 5 per cent resulted in c;o:cess allowance of depreciation o f R~. 14, 17,563. 

Incorrect a llowance of depreciation at the r ate of 100 per cent o n building for weigh 
bridge class TI, a t the rate of 7! per cent on roads and culverts and a t the rate o f 10 
per cent on water supply and sewage system as against the admissible rate of 10 
percent. 5 percent and 5 per ceot respectively. 

1.65.88:? 

Incorrect allowance of depreciation on road culverts and bridges and water supply 24,92.560 ( P) 
drainage at the rate of JO per cent a.a d mobile equipment a t tbe rate of 20 per cent 
against the ad missible rate of 2 . 5 per cent o n road culverts and bridges, 5 per cent o n 
water supply drainage works and 10 per cent on mobile equipment resulted in excess 
allowance of depreciation and consequential o ver computation of loss b y Rs. 43,63,241. 

Erroneous al lowance of depreciatio n on residential fla ts not owned by the asses5ec. 3.31,076 (P) 

Jnco rrcct a llowance o f depreciation on plant. and machinery a t the special ra te o f 15 
per cent applica ble to plant and machinery used in the manufacture of rubber nnd 
plastic goods instead o f at the general rate of 10 percent. 

Erroneous allowance of deprecia tion and additional depreciatio n on additions lo 
plant and machinery which were actually to ols to the investment transformer and 
switch gear machinery a t the special rate of 30 per cent and 15 per cent instead of the 
general rate of 15 percent and 7~ percent respectively. 

Incorrect a llowance of deprecia tion o n water works buildin gs al the rate of l 5 per cent 
instead of the correct admissible rate of I 0 per cent and erroneous allowance o f dep
recia tion a t the ra te of JOO per cet on temporary quarters instead o f the correct ra t.: 
of 5 per cent ad missible. 

Erroneous allowance of dep recia tion of Rs. 4,02. 750 as claimed by the asses see instead 
of Rs. 3.03,568 ad missible. 

Erroneous allowance of depreciation of Rs. 5,53,588 as claimed by the ass'!s<>e.: in; tcad 
of R s. 4,40,452 admissible. 

Erroneous allowance o f dep reciation o f Rs. 6,47,644 as claimed by the as~cs5ee instc1d 
o r R s. 4,40,452 admissible. 

locorrect a llowance of depreciation on vehicles used in contract business fo r supply 
of sto nes a t tbe higher ra te of 40 per cent trea ting tbem as having been used in the 
business of running them on hire instead of the correct admissible rate of J O p!r cent 

l ncorrect allo wance o f depreciation on car lb moving machinery li ke tippers and 
and dumpers aod computers at the rate of 40 per cent anj 30 per cent resp:ctively 
instead of correct rate of 30 percent and 20 per cent. 

Erroneous a llowance of depreciation o n certain mach ineries such as recording equip
ment and reproducing equipment etc., at 30 per cent instead of 20 per cent adrn is~ible . 

Incorrect allowance of depreciation on cinematographic fi lms m:ic l1inery a t 1he rate of 
30 percent instead o f the co rrect ra te of20 per cent . 

Jncorrect allowance of depreciation at the rate of 30 per ccll t on a so lvent coating 
machine instead of general rate of 15 perccnr. 

Erroneous allowance of normal depreciation on generators aod 1r iple extra slli fc 
depreciation a t the ra(e of 30 per cent and additional depreciation a t 15 p' r cent ios · 
read of admissible general rate of 15 per cent and 7 . 5 per cent re :ip ~tively . 

114 

1,20,365 

1.24.953 

2,30, 762 (P) 

1,0U 0.1 

84,717 

1.30.530 (P) 

1.07.401 (P) 

1,97,59R 

1.34.549 

2,43,498 

2,78,515 (P) 

1,37,509 

.. ,.. 
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Twenty of th; thirty fo ur companies were a!.sessed by the 
Inspecting Assistant Commissioner (Assessment)/ De

' p uty Commissioner of Income-tax . 

'< The paragraphs were referred to the Ministry of' 
Finance for comments during January 1989 and August 

, 1989. Tl:e Ministry of Finance have accepted the 
objection in 16 cases. The reply from the Government 
bas not s 0 far been received in the remaining cases 
(October 1989). H owever, the department has accepted 

the objection in 4 other cases. 

2. As p er Income-tax Rules, 1962, depreciation is 
admissible only on tangible assets such as buildings, 
plant or machinery, furniture and fittings and not on 
·mining rights', even though expenditure incurred on 
acquiring such rights is t reated as capital expcmditure. 

In the assessment of a Government company for the 
assessment year 1985-86 completed by the Deputy 
Commissioner (Assessment) in January 1988, the as
sessing officer incorrectly allowed depreciation amoun
ting to Rs. 6,42, 786 on mining rights. The mistake 
resulted in excess comput:ation of loss by Rs. 6,42.786 

~involving notional tax effect of Rs. 3,71 ,209. 

T he M inist.y of F inance have accepted the o bjection. 

' 3. In the assessments of a private company for the 
assessment years 1983-84, 1984-85 and 1985-86 completed 
in March 1986, March 1987 and December 1987 res
pectively, the assessing officer allowed depreciation of 
Rs. 1,61 ,495, Rs. l ,45,346 and Rs. 1,30,811 on a go
down as cla imed by the assessee. Scrutiny of the as
sessment records, however, revealed that in terms of an 
agreement dated l November 1981 with the owner of 
premises the assessee company constructed a godown 
on the said premises at a cost of Rs. 16,14,958. Further 
the assessee was allowed to use this godowo subject 
to the payment of licence fee or godown charges at the 
rate of Rs. 10,000 only per month for a period of eighteen 
years. After that period all the rights of the licensee 
(being the assessee) to hold the said godown shall cease 
a nd the licensee shall not ha ve any interest or claim 
whatsoever any longer. As the assessee in this case is 
neither the owner nor the lessee of the asset the grant 
of depreciation allowance on godown to the assessee 

• by the assessing officer was not in order. The mistake 
resulted in excess allowance of depreciation of Rs. 
1,61,495, Rs. 1,45,346 and Rs. 1,30,811 in the asses
sment years I 983-84, 1984-85 and 1985-86 involving 
shor t levy of tax of Rs. 2,96,070 in aggregate for the 
above three a sessment years. 

The paragraph was referred to the Ministry of Finance 
for comments in foly 1989 ; the reply from the Govern
ment has not so far been received (October 1989). 

4. ln the assessments of a Government undertaking for 
t he assessment years 1983-84 and I 984-85 completed 
by the Inspecting Assistant Commissioner (Assessment) 

• in December 1985 and August 1986, the assessing 
office1 allowed to carry forward depreciation allowance 
of Rs. 3,36,654 and Rs. 3,64,067 respectively on lease
hold land even though no depreciation allowance was 

< admissible thert.on. The incorrect allowance of depre
ciation resulted in excess computation of loss by Rs. 
7,00,721 involvin g a potential tax effect of Rs. 4,04,665. 

The Min i~try of Finance have accepted the objection. 

5. The assessment of a closely held company for the 
assessment year 1984-85 (previous year ending 30 Sep
tember 1983) was completed in March 1987 after allow
ing on certain items of machinery, depreciation and 
extt a shift a llowance aggregating Rs. 1,19,656. Audit 
scrutiny 1 evea led (January 1988), tha~ the assessee, 
engaged in the business of equipment leasing, bad pur
chased the machinery for a sum of Rs. 3,98,854 during 
the previous yeat 1elcvant to assessment year 1984-85 
and actua lly leased them out from October 1983 (i.e. 
dwing the previous year ending 30 September 1984 
relevant to assessment year l 985-86). The asessee was, 
therefore, not entitled to any depreciation on 
this machinery for the assessment year 1984-85. The 
incorrect a llowance of depreciation of R s. l,19,656 
for the assessment year 1984-85 resulted in a short 
demand of Rs. l , 16,144 including interest. 

The Ministry of Finance have accepted the o bjection· 
6. Under the Income-tax Act, 1961, interest paid or 

paya ble in connection with the acquisition of an asset 
relatablc to the peiiod after the asset is .first put to 
use is not to be included in determining the actual cost 
for the purposes of depreciation. 

The assessment of a private limited company for 
assessment year 1985-86 was completed in March 1988. 
The cost of the assets included interest of Rs. 10,86 276 
perta ining to the post commissioning period on whlch 
normal depreciation of Rs. 1,62,941 and additional 
depreciation of Rs. 81,471 was also incorrectly allowed. 
The mistake resulted in under-assessment of income of 
Rs. 2,44,4 12 involving potential tax effect of Rs. 1,53,979. 

The paragraph was referred to the Ministry of Finance 
tor comments in July 1989; the reply from the Govern
ment has not been received so far (October 1989). 
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7. It has been judicially held (169 ITR 334) that an 
assessee is not entitled to depreciation on the immovable 
properly which has not been transferred to the assessee 
by the previous owner by registered deed of conve
yance. 

ln the previous year relevant to the assessment year 
1985-86, an assessce company purchased office premises 
at a cost of Rs. 31,08,000. The Inspecting Assistant 
Commissioner (Assessment), while completing the as
sessment in June 1986, allowed depreciation allowance 
of Rs. 1,55,400 at the rate of 5 per cent on the cost of 
the premises as claimed by the assessee. Since the re
gistration of the deed of conveyance of the immovable 
prope1 ty had not been made during the previous year 
1elevant to the assessment year 1985-86, the assessee 
was not the owner of the office premises. The amount 
of depreciation allowed ~n the assessment, tberef ore, 
,~as. not in order. The mcorrec~ a llowance of depre
c1atlon of Rs. 1,55,400 resulted m underassessment of 
income by like amo~nt wi~h consequent short levy of 
tax of Rs. 1,08,711! mc.ludmg short levy of interest of 
Rs. 2,650 for delay m fi lmg the return for the assessment 
year 1985-86. 

The paragraph was rek rred to the Ministry of Finance 
for comments in July 1989 ; the reply from the Gov<.rn
ment has not been received so. f~r. (October 1989). 
However, the department has 101tiated rectificatory 
p~oceedings. 
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8. Under the provJS1ons of Income-tax Act 1961 
as made effective from 1 April 1975, no deduction on 
account of depreciation is to be allowed in respect 
of any motor car manufactured outside India where 
such motor car is acquired by the assessee after 28 
February 1975 and is used otherwise than in the business 
of running it on hire for tourists. 

[n the assessment of a public limited company en
gaged in manufacture of textiles for the assessment 
year 1984-85 completed by the Inspecting Assistant 
Commissioner (Assessment) in March 1987 (revised in 
March 1988) depreciation of Rs. 87,011 was erroneously 
allowed on three motor cars manufactured outside India 
and acquired by the assessee after February 1975 which 
were used for the purpose ofits business and were not 
used in the business of running them on hire for tourists 
The mistake resulted in short levy of tax of Rs. 71,459 
inclusive of interest for belated filing of return and short
fall in payment of advance tax for the year. 

The paragraph was referred to the Ministry of Finance 
for comments in August, 1989; the reply from the Govern
ment has not been received so far (October 1989). 
However, the department has accepted the objection 

9. Under the rules framed under the Income-tax 
Act, 1961, in respect of building, the general rate of 
depreciation at 5 per cent is admissible. A higher rate of 
IO per cent was prescribed in respect of factory buil
dings. I t has been judicially held that hotel is mainly 
a trading concern and factory is always used in connec
tion with the place where some kind of manufacturing 
process is carried out (1959, 15 AIR 1958 Bombay 370). 

(i) l o the case of a limited company for the asses
sment year 1985-86, assessment completed by the 
Inspecting Assistant Commissioner (Assessment) in 
January 1988, the assessing officer rejected the claim 
of the assessee for higher depreciation on the hotel 
building holding that hotel building was essentially 
not a tool of earning but a place where the business 
was carried on and decided to allow the depreciation on 
hotel buildings at the rates applicable to the non factory 
building. l n the case of non-factory buildings, the ad
missible rate of depreciation for assessment year 1985-86 
was 5 per cent and for factory building it was ten per 
cent. However, in actual computation, the depreciation 
011 hotel buildings was erroneously allowed at the higher 
rate of 10 per cent instead of at 5 per cent correctly 
applicable to non factory buildings. The mistake re
sulted in the excess allowance of depreciation of Rs. 
55,35,406 involvi11g short levy of tax of Rs. 31,96,696. 

The paragraph was referred to the Ministry of Finance 
for comments in May 1989; the reply from the Govern
ment has not been received so far (October 1989). 

(i i) In the case of a private limited company for 
assessment years 1984-85 and 1985-86, assessments 
completed in March 1987 and April 1987, the assessing 
officer allowed depreciation of Rs. 5,29,867 and Rs. 
4,58,080 respectively on hotel building (including green 
gates) computed at 10 per cent of the written oown 
value of the building as against the admissible general 
rate of 5 per cent. Further, additional depreciation 
of Rs. 18, 743 which was not admissible on kitchen 
equipments was also allowed in assessment year 1984-85. 
These mistakes resulted in excess allowance of depre
ciation of Rs. 2,83,677 and Rs. 2,29,040 in assessment 

years 1984-85 and 1985-86 involving notional tax effect 
of Rs. 3,49,480 in aggregate for the two years. 

The paragraph was referred to the Ministry of Finance )' 
for comments in June 1989; the reply from the Govern
ment bas not been received so far (October 1989). 
However, the department has accepted the objection. 

I 0. It has been judicially held that expression used for 
the purposes of business means that the assets must be 
used by the owner for purposes of carrying on the 
business and earning profit therefrom. If the assets have 
not at all been used for any part of the accounting year 
no depreciation allowance can be claimed. 

In the case of eight companies under 6 different 
commissioners' charges for the assessment years 1982-83 
to 1987-88 assessed between February 1986 and March 
1988 depreciation was e1roneously allowed on assets 
which were not used during any part of the previous 
years relevant to the assessment years concerned. The 
erroneous allowance of depreciation resulted in under 
assessment of income of Rs. 15,36,847 involving a short 
levy of tax of Rs. 12,2 1, 716 in five cases and excess · ,_ 
determination of loss of Rs. 13,96,968 involving potential 
tax effect of Rs. 8,51,8 15 in the remaining 3 cases. 

Of these, five companies were assessed by the inspecting 
Assistant Commissioner (Assessment)/Deputy Commis
sioner of Income-tax. 
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The paragraphs were referred to the Ministry of 
Finance for comments during April 1989 and August 
I 989. The Ministry of Finance have accpted the objec
'tion in 4 cases. The reply of the Government has not been 
received in the remaining cases ( October 1989). However, 
the department has accepted the objection in one other 
case. 

11 . Where an assessee had acquired a capital asset out 
of loans taken in foreign currency and the repayment of 
loan results in an increase or decrease in the liability 
in terms of domestic currency foia, repayment of the 
whole or part of moneys borrowed due to change in the 
rate of exchange, the increase or decrease partakes the 
character of capital expenditure and bas to be added to 
or reduced from the cost of the asset, and not accounted ....._ 
for as revenue expenditure or receipt in computing the 
income of business. 

A limited company decla1ed a gain of Rs. 6, 18,334 
on foreign exchange in the previous year relevant to the 
assessment year 1981-82. The gain was in respect of 
a loan in foreign currency for purchase of machinery. 
As the gain in foreign exchange reduced the liability of 
the company and as it was taken for purchase of machin
nery, the actual cost of the assets was iequired to be 
reduced correspondingly for working out the actual • 
cost for purposes of grant of depreciation and invest
ment allowance on such assets. It was, however, noticed 
in audit that, in the assessment for the assessment year 
1981-82 completed in September 1984, the assessing • 
officer while wo1king out the depreciation and invest
ment allowance, omitted to reduce from the actual cost 
the said gain of Rs.6,18,334 in foreign exchange for 
arriving at the actual cost of the asset. The omission 
resulted in excess grant of depreciation and investment 
allowance aggregating to Rs. 2,78,249, involving short 
levy of tax of Rs. 1,64,512. 

r-. 
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The Ministry of Finance have accepted the objection. 

12. Written down value has been defined in the Act to 
mean the actual cost of the assets to the assessee in the 
case of new assets acquired during the previous year 

, and actual cost Jess depreciation (both normal and 
additional) allowed under the Act in case of an asset 
acquired in earlier years. 

In the case of seven companies assessed in six different 
Commissioners' charges for the assessment years 1983-84 
to 1987-88 assessed during February 1986 and March 
1988, erroneous adoption of written down value of the 
plant and machine1y, warehouses, godown, furniture and 
fixtures and office equipments resulted in under assess
ment of income of Rs.21,60,377 involving short levy of 
tax of Rs. 14,98, 129 in three cases and excess carry 
forward of loss/unabsorbed depreciation of Rs. 15,4'6,439 
involving potential tax effect of Rs. 9, 18,556 in the 
remaining four cases. 

Of these, three companies were assessed by the 
Inspecting Assistant Commissioner (Assessment). 

~ . . The paragraphs were referred to the Ministry o[ 
Finance for comments during February 1989 . and 
August 1989. The Ministry of Finance have accepted the 
objection in one case. The reply from the Government 
has not been received so far in the remaining cases 
(October 1989). The department has, however, accepted 
the objection in two other cases. 

( 

13. The Act further provides that fro.qi the assessment 
year 1984-85 the amount of initial depreciation will be 
deducted in determining the written down value of the 
building for the purpose of computing the amount of 
depreciation admissible in subsequent years. 

An approved hotel company was allowed initial 
depreciation aggregating to Rs.3,54,36,950 at the rate of 
25 per cent of the cost of construction of two hotel 
buildings during the assessment years 1973-74 to 1978-79 
and 1982-83 to 1983-84 . In the assessment for the 
asessment year 1984-85 completed in March 1988, 
the Inspecting Assistant Commissioner . (Assessment) 
allowed depreciation on the hotel buildings on their 
written down values arrived at without taking into 
account the initial depreciation allowed in earlie1 
assessment years as required under the amended Act. 
The mistake resulted in excess grant of depreciation 
allowance of Rs. 17,71,847 involving short levy of tax 
of Rs. 16,55,067 including short levy of interest of 
Rs. 5,85, 782 for short payment of advance tax and 
Rs. 46,044 for belated filing of return of income. 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989; the reply form the 
Government has not been received so far (October 1989). 

14. The term 'actual cost' as per the provisions of 
the Act means the actual cost of the assets to the assessee 
as reduced by that prortion of the cost thereof as has 
been met directly or indirectly by any other person or 

• authority. 

The assessment of a State Electricity .Board for 
assessment year 1981-82 was revised in March 1988 
to give effect to an appellate order requiring the deduction 
of the capital subsidy of Rs. 22,50,00,000 received from 
the State Government from the cost of plant and machi
nery for purpose of allowing depreciation and additional 
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depreciation. Audit scrutiny revealed (July 1988) 
that while working out the disallowance, the excess 
depreciation and additional depreciatio~ was computed 
incorrectly as Rs. 3, 14, 18,482 as aga.mst the corre~t 
disallowance of Rs. 3,37,50,000. The mistake resulted.in 
the allowance of excess depreciation and additional 
depreciation amounting to Rs. 23,31 ,518 involving a 
potential undercharge of tax of Rs. 12,24,089. 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989; the reply from the 
Government has not been received so far (October 1989.) 
However, the department has accepted the objection. 

15. In the regular assessment of a limited company for 
assessment year 1980-81 the assessing officer allowed 
depreciation of Rs. 53,54,929 for 12 months as ag~inst 
depreciation of Rs. 66,93,661 for 15 months claimed 
by the assessee company. In the subsequent assessments 
for the assessment years 1981-82 to 1985-86, the written 
down value of the machinery was worked out on the basis 
of the reduced depreciation allowed by the assessing 
officer in assessment year 1980-81 and depreciation 
accordingly allowed. The company prefeired an appeal 
against the assessment for 1980-81 allowing reduced 
depreciation and succeeded in appeal. Thereupon the 
assessment for assessment year 1980-8 l was revised 
allowing the difference in depreciation. Consequent 
to this allowance of difference in depreciation, simulta
neous action should have been taken for revising the 
assessment for the assessment years 1981-82 to 1985-86 
to withdraw the extra depreciation allowed on the old 
higher written do'V'.n value. Th!s .was not done by 
the Inspecting Assistant Comm1ss10ner (Assessment) 
resulting in excess allowance of depreciation aggregating 
to Rs. 7,22,176 for the assessment years 1981-82 to 
1985-86 involving tax of Rs. 4, 12,845. 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989; the reply from the 
Government has not been recieved so far (October 1989). 

16. The Income-tax Act, 1961 provides for the grant 
of an initial depreciation at twenty per cent of the 
cost of the new machinery or plant installed between 
I June 1974 and 31 March 1976 and used for the purposes . 
of business in addition to deduction for normal· deprecia
tion prescribed in th~ rul~. Altho~g~ the initi~l deprecia
tion was not deductible m determmmg the written down 
value of the plant or machinery, the Act provides that 
the aggregate of all the ded1;1ct.ions in respec~ of depre~ia
tion , viz., normal deprec1at1on, extra shift allO\yance, 
initial depreciation, etc., should not exceed the actual 
cost of the asset in respect of which t he depreciation was 
allowed. 

In the case of 10 companies for the assessment years 
1979-80 to 1985-86 assessed in five different Commissio
ners' charges between September 1983 and March 1988, 
the initial depreciation allowed on the cost of new 
machinery and plant was not considered for restricting 
the allowance of depreciation rnitably so that the aggre
gate of all deductions in respect of depreci<_ttion allow~d 
did not exceed the cost of the asset. This resulted m 
excess allowance of depreciation of Rs. 69,15,801 
involving short levy Qf tax of Rs. 41,59,192 in 8 cases 
and excess carry forward of unabsorbed depreciation 
amounting to Rs. 12,22,222 involving potential · tax 
effect of Rs. 6,67, 121 in 3 cases. 
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Of these, 9 assessments were completed by the Ins
pecting Assistant Commissioner (Assessment)/Deputy 
Commissioner of Income-tax. 

The paragraph was referred to the Ministry of Finance 
for comments between March 1989 and July 1989. The 
Ministry of Finance have accepted the objection in 7 
cases. The reply from the Government has not so far 
been received in the remaining cases (October 1989). 

17. Under the provisions of the Income-tax Act 
1961, initial depreciation is allowable in respect of 
buildings newly erected after 31 March 1961 a nd used 
(i) solely for the purpose of residence of persons employed 
in the business and drawing salary of not more than 
Rs. 10,000 p er year, or (ii) solely or mainly for the 
welfare activities such as hospital, creche, school, 
canteen, library, etc. The quantum of allowance is 
40 per cent of the actual cost of the building to the 
assessee. The allowance is to be granted in respect of 
the previous year of erection of building. 

ln the assessment of a company engaged in the 
business of growing and manufacturing of tea in India 
for the assessment year 1984-85 (assessment made in 
December 1986), the assessing officer allowed initial 
depreciation of R s. 22, 13,591 at the rate of 40 per cent of 
Rs. 55,33,978 being the cost of additions to buildings 
made during the relevant previous year. It was, however 
noticed in audit that the said amount of Rs. 55,33,978 
included a sum of Rs. 10,29,200 representing the cost 
of renovations of the buildings. As initial depreciation 
is allowable only on newly erected buildings its a llo
wance on the renovations of the buildings was no t in 
order. The mista ke resulted in excess allowance of 
initial depreciation to the extent of Rs. 4 , 11,680 and 
under-assessment of income of Rs. 1,64,671 (being 40 
per · cent in the case of a tea company) and 
conseq,uent excess computation of loss by the like sum 
involvmg potential tax effect of Rs. 95,097. 

The Ministry of Finance have accepted the o bjec
tion. 

3 . 31 Incorrect grant of additionaJ depreciation 

Under the provisions of the Income-tax Act, 1961 , 
as amended by the Finance (No. 2) Act, 1980, a deduc
tion is allowed by way of additional deprec.iation i11 
respect of new plant and machinery installed after 31 
March 1980 but before 1 April 1985, the additional sum 
being equal to one half of the normal depreciation in 
respect of the previous year in which such plant and 
machinery is installed, or if the plant and machinery 
is first put to use in the immediately succeeding previous 
year, then in respect of that previous year. The addi
tional depreciation is not admissible in respect of office 
appliances, 1?1-a~hinery and plant installed. in office 
premises, bwldmgs and road transport vehicles. 

1. In the assessment of a Government Corporation 
for the assessment year 1985-86 completed in January 
1988 the assessing officer allowed additional deprecia
tion ~n all the assets including old assets which were in 
existence on I April 1984. The mista ke resulted in 
allowance of inadmissible additional depreciation of 
Rs. 37 48,88,193 and in excess computation of loss by 
th~ like amount involving notional tax effect of 
Rs. 21,64,97,930. 
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The paragraph was referred to the Ministry of F i
nance for comments in July 1989; the reply from the, 
Government has not been received so far (October 1989) '") 
However, the department has accepted the objection . 

2. In the assessment of a Government corporation) 
for the assessment year 1985-86 co~pleted by the, 
Deputy Commissioner (Assessment) m January 1 ~88 
additional depreciation of R s. 11,69,269 on open drains 
which were parts of buildings was in~rrectly allowed 
as claimed by the assessee. The mista ke . resul~ed 
in excess computation of loss by Rs. 11 ,69,269 1nvolv1ng 
notional tax effect of Rs. 6,75,253. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from the 
Government has not been received so far (October 
1989). 

However, the department has accepted the objection. 

3. In the assessments of a closely held company f<;> r 
assessment years 1984-85 and 1985-86, completed 1 !1 .,. 
September 1986 and February 1988 respectively, addi
tional depreciation in respect of TATA 320 cranes at 
Rs. 4,67,506 for assessment year 1984-85 and Hydraulic 
mobile cranes at Rs. I 39,800 for assessment year 1985-86 
were a llowed as claimed. Audit scrutiny revealed 
(September 1988) that the Commi. sioner of Income
tax while dealing with similar clatms for assessment 
year 1983-84 had held in his proceedings of March 
1988 that th~ cranes are transport vehicles and are not 
eligible for additional depreci~ti~n. In view of (i) 
the proceedings of the Comm1ss1oner of Incoi;n~-tax 
and (ii) the clarification of th~ :Soard no add1t10nal 
depreciation was admissible m respect of ~ranes 
mounted on mobile vehicles and as such the claim for 
additional depreciation allowed by the departi;nent was 
not in order. Omission to do so resulted 10 under 
assessment of income by Rs. 4 ,67, 506 and Rs. 1,39,800 
for the two assessment years 1984-85 and 1985-86 
involving an aggregate short levy of tax of Rs. 6,57,566 
for the two assessment years including interest for 
belated filing of return and short payment of advance 
tax. 

~ 

The paragraph was ref erred to the Ministry of 
F inance for comments in March 1989; the reply from 
the Government has not been received so far (October 
1989). However the department has accepted the 
objection . 

4. In the assessment of a company for the assessment 
year 1985-86 (completed by the Deputy Co~ssioner 
(Assessment) in February 1988) the asses~mg officer 
disallowed investment allowance on Tata-tripper truck , 
Movewell traitors and Mahendra tractors as being. 
road transport vehicles but erroneously al~owed 
additional depreciation of Rs. 2,42,405 on t~ese items. 
The mistake resulted in under-assessment of income by 
Rs. 2.42,405 involvi ng short levy of tax of Rs. 1,99,453' 
including interest for short payment of advance tax. 

d M
. . f 

The paragraph was referre to the 1mstry o 
Finance for comments in March 1989 ; the reply from ~ 
the Government has not been received so far (October 
\989). However, the department has accepted the 
objection. 
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5. The assessment of"a widely held company for lhc 
assessment year 1984-85 was completed in March 1987 
(revised in February 1988) allowing additional depre
ciation of R s. 3,21 ,525 in respect of DAP H Train 
Road tankers and trailors costing R s. 42,87,000. Audil 
scrutiny (October 1988) revealed that the assessee 
company in its return had excluded DAP II Train Road 
tankers and trailors from the list of plant and machinery 
qualifying for investment allowance treating it. us 
road transport vehicle. Since additional depreciation 
is also not allowable in respect of road transport vehi
cles, the incorrect grant of additional depreciation in 
respect of the tankers and trai lors ibid , resulted in 
under-assessment of income by Rs. 3,21 ,525 involving 
short levy of tax of Rs. 1,85,680 for assessment year 
1984-85. 

The Ministry of Finance have accepted the objection . 

6. In the assessment of a company for the assess
ment year 1985-86 completed by the Inspecting Assis
tant Commissioner (Assessment) in January 1988 
(revised in May 1988), additiona l depreciation of Rs. 
2,99,891 at the rate of 7t per cent on plant and machi11e
ry valuing Rs. 39,98,547 and installed in the new 
project on transfer from a completed old project, on 
which the assessing officer had earlier disallowed invest
ment allowance as being used and old plant and machi
nery which cannot be treated a~ new machineries but 
erroneously allowed the same as claimed by the assessee. 
The mistake resulted in under-assessment of income of 
Rs. 2,99,891 involving short levy of tax of Rs. 1, 73, 187. 

The paragraph was referred to lhe Minist.ry. of Fi
nance for comments in August 1988; the reply frqm the 
Government has not been received so far (October 
1989). 

7. In the assessment of a pharmaceutical company, 
for the assessment year 1985-86, completed iu February 
1988, additional depreciation of Rs. 5,04, 187 was 
allowed on additions to plant and machinery costing 
Rs. 32,53,468. It was, however, noticed in audit that 
additional depreciation at seven and half per cent of 
plant worth Rs. 32,53,468 worked out to Rs. 2,44,010 
and not to Rs. 5,04,187 as allowed by the Inspecting 
Assistant Commissioner (Assessment). This resulted 
in cxce~ allowance of additional depreciation of Rs. 
2,60, 177 involving short levy of tax of Rs. 1,66 35 1 
(inclusive of interest on refund of tax). ' 

The Ministry of Finance have accepted the objection. 

3 . 32 Mistake in excess set off of the unabsorbed dep
reciation 

Under the provisions of Income-tax Act, 1961, when 
for any assessment year, unabsorbed depreciation 
under the head 'Profits and gains of business or profes 
sion', cannot be set off against any other income in the 
relevant year, such unabsorbed depreciation shall be 
carried forward to. the following assessment year and 
shall be set off against the profits and gains of business 
or profession of that year and if there is no positive 
income in that year also it can be carried forward to 
t he subsequent year for set off. 

J. In the assessment of a private Limited company 
for the assessment year 1984-85, completed in March 
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1987, the assessing officer set off au amount of Rs. 
25,46,821 towards the balance of unabsorbed deprecia
tion relating to the assessment year 1981-82. Audit 
scrutiny, however, revealed that according to revised 
order of October 1986, giving effect to the orders of 
March 1985 of Commissioner of Income-tax (Appeals) 
for the asses.sment year 1981-82, tbe unabsorbed dep
reciation to be carried forward for set off was Rs. 
24,58,430 only and Rs. 21,26,589 was set off in the 
assessment for the assessment year 1983-84 completed 
in March 1986 as unabsorbed depreciation pertaining 
to the assessment year 1981-82. Thus the unabsorbed 
depreciation for assessment year 198 1-82 to be 'adjusted 
in the assessment year 1984-85 was Rs. 3,31,841 only 
and not R s. 25,46,821 as set off by the department. 
T he mistake resulted in excess set off of unabsorbed 
depreciation of R5. 22, 14,980 involving a potential 
tax effect of Rs. l 5, 11, 725 in the assessment for the 
assessment year 1984-85. 

The Minist ry of Finance have accepted the o bjectio11. 

2. In the regular asse::.sment of a company fo r the 
assessment year 1984-85, completed by the Inspecting 
Assistant Commissioner (Assessment) in January 1987 
unabsorbed depreciation, of Rs. 7,35,886 was allowed 
to be carried forward fo r set off, in the subsequent 
assessment years. The assessment for assessment year 
1984-85, was subsequently revised in August 1987 and 
the unabsorbed depreciation to be carried forward 
for set off in subsequent years was reduced to Rs. 

-4,44,580. It was, however, noticed in audit that while 
completing the assessment for assessment year 1985-86 
in February- 1988, the assessing officer adjusted unabso1-
bed depreciation of Rs. 7,35,886 instead of the revised 
figure of Rs. 4,44,580. The excess set off of unabsorbed 
depreciation of Rs. 2,91,306 1esulted in income escaping 
assessment to the sa~e ex.tent i11.volving shott levy of 
tax of Rs. 2, 70,684, tnclus1ve of mterest for late filing 
of return of income and short payment of advance 
tax. 

The paragraph was refer-ed to the Ministry of 
F inance for comments in May 1989: the reply from the 
Government has not been received so far (October 
1989). However, the depa1 !ment bas accepted the 
objection. 

3. Tbe assessment of an industrial company for the 
assessment year 1982-83 was completed in February 
1986 c.'etermining an unabsorbed depreciation of Rs. 
21,65,777 and the same was revised in November 1986 
reducing unabsorbed depreciation ibid to Rs. 
17,98,837. It was, however, noticed in audit that while 
completing the asses~ments for the assessment years 
1986-87 and 1987-88 Ill February 1988, the assessing 
o fficer omitted to consider the reduced amount of 
brought forward unabsorbed depreciation for setting 
off against the income of assessment years l 986-87 
and I 987-88. The mistake resulted in excess carry 
forward and set off of unabsorbed depreciation of Rs. 
3,66,940 involving shod levy of tax of Rs. 68, 107 (inclu
ding interest of Rs. 7,562 for non filing of estimate or 
advance tax in the assessment year 1987-88) and also 
excess carry forward of unabsorbed investment allo
wance of Rs. 2,56,856 relating to assessment year 
1982-83 involving potential tax effect of Rs. 1,41,273. 

T he M inistry of Fina1icc have accepted the objection. 
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4. In the assessment of a company for the assess
ment year 1984-85 completed by the Inspecting Assis
tant Commissioner (Assessment) in February 1987 
depreciation of Rs. 3,36, 738 and Rs. 70,48,951 was 
allowed on the written down value of residential quar
ters and plant and machinery respectively. Further 
unabsorbed depreciation .of Rs. 4,52,22,197 for the 
assessment years 1978.-79 to 1981-82 was also carried 
forward for set off in the assessment year 1984-85. 
It was, however, noticed in audit (October 1988) that 
as a result of revision of the assessment for the assess
ment year 1983-84 in August 1987, the figures of the 
written down value of the assets and the unabsorbed 
depreciation were reduced and for the assessment 
year 1984-.85 the assessee company became entitled 
to only the depreciation of Rs. 3,08,811 and Rs.69,60,666 
on the two assets and set off of the unabsorbed dep
reciation of Rs. 4,51,21,127. The assessment for the 
assessment year 1984-85 was not, however, so revised. 
The mistake resulted in excess carry forward of unabsor
bed depreciation of Rs. 2, 17.282 involving potential 
taxeffectofRs. 1,25,479. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply from 
the Government has not been received so far (October 
1989). 

3 . 33 Incorrect set off of losses 

Under the provisions of the Income-tax Act, 1961 
w.here a company has been allowed to carry forward 
unabsorbed depreciation and unabsorbed investment 
allowance for adjustment against its income of 
subsequent year(s), the unabsorbed depreciation, gets 
precedence over unabsorbed investment allowance 
during set off in subsequent assessments. 

The assessment of a company for the assessment year 
1983-84 was completed in October 1983 determining the 
total income as 'nil' o.fter adjustment of unabsc·rbed i11.
vestment allowance of Rs. 8,59,229, with carry forward 
of unabsorbed depreciation allowance of Rs. 16,60,999 
and unabsorbed investment allowance of Rs. 8,43,737 
relating to earlier year!' . The assessment for the assess
ment year 1984-85 was completed in September 1985 
on 'nil' income a,fter setting off unabsorbed depreciation 
allowance of Rs. 15,23,175 and the assessment for the 
assessme~t year 1985-86 was completed in October 1986 
after set off of the balance unabsorbed depreciation 
allowance uf Rs. l,37,824. The department was, how
ever, required to set off unabsorbe.d depreciation allow
ance at the first instance to the tune of Rs. 8,59,229 in 
the assessment yearl983-84 and Rs. 8,01,770 in assess
ment year 1984-85. Tbe erroneous setting off of un
absorbed ir.vestment allowance prior to adjustment of 
unabscrbed depreciation allo\.vance in the assessment 
year 1983-84 resulted in under assessment of income of 
Rs. 2,57,771 in the assessment years 1984-85 and 1985-86 
involving short levy of tax of Rs. 1,55,130 including short 
levy of interest of Rs. 6,267 for delayed submission of 
return and short payment of advance tax. 

Further, in the <tssessment year 1985-86 unabsorbed 
de<luctiors aggregating to Rs. 2,85,823 on accc,unt of 
tax holiday relief (Rs. 1,03,007) deduction on export 
turnover (Rs. 1, 14,234) a1~d dedudior. in respect of the 
assessee <'Ompaiw's new industrial unit established after 
31 March 1981 (Rs . 68,582) were incorrectly allowed to 
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' be carried forward. These deductions which were not 
available to the assessee company as unabscrbed tax 
holiday relief could not be carried forward beyond the 
seventh as~essment year reckoned from the initial assess
ment year 1978-79 and in the absence of sufficient gross 
total iP.come there was no swpe for carry forwara of 
other unabsorbed deductions for future set ctr. The 
incorrect carry forward of unabsorbed deductions of 
Rs. 2,35,823 resulted in a potential tax under charge of 
Rs. 1,65,062. 

The paragraph was ref ... rred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not been received so far (October 1989). 
However, the departmcf':t has accepted the objection . 

3. 34 Incorrect allowance of depreciation on capital 
expenditure on scientific research 

Under the provisions of the Income-tax Act, 1961 , 
expeP.diture of a Capita I nature incurred by an assessee 
on scientific research during the relevant previous year is 
deductible in computing the taxable income for that 
year. In sut;h a ca~e the asscssee will not be entitled to 
depreciation ir. respect of the capital expenditure on 
scientfic research represented by any :-:sset either in the 
same or in any subsequent previous year. 

During the previous year relevant to the d.SSessment 
year 1985-86 an assessee company carrying lm the busi-
11ess of mining, extraction and sale of copper and other 
metals, maintainec! a scientific research and aevelop
men.t unit which was run with Government's grant
in-aid . Fixed assets installed in this unit were also 
acquired fully c.ut of funds provided by the. Govern
ment. As such capital expenditure incurred by the 
company on scientific research was neither charged in its 
relevant accounts 110r claimed separately as deduction 
in the assessment . Tax Audit Report annexed to the 
accounts for the as~essment year 1985-86 revealed that 
an amount of Rs. 52.42 lakhs being the revenue expendi
ture on scientific research was incurred by the company 
during the rP:Jevant previous year. While c0mputing the 
asSt;ssment for the assessment year 1985-86, in March 
J 988 the assessing officer allowed the entire expenditure 
as deduction. It was, however, noticed from the details 
of revenue expenditure on scientific researlih furnished 
in the annexure to the said tax Audit Report that the 
amount of Rs. 52.42 lakhs included a sum of Rs. 12.28 
lakhs representing depreciation on fixed assets. As the 
entire cost of the fixed assets on account of scientific 
rnsearch and developmnt was met out of Government 
grant in aid, the actual cost of these assets to the assesse 
was nil ana hem:e no depreciation allowance thereon 
was admissible. The incorrect aliowance thereon result
ed in under-assessment of income of Rs. 12. 28 lakhs 
leading to excess computation and carry torward or 
loss by thi! like sum in the assessment year 1985-86 
involving a potential tax effect of Rs. 7,09, 170. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not been received so far (October 1989). 

3. 35. Incorrect grant of extra depreciation to hotels. 

I. Under the Income-tax Act, 1961, Indian Companies 
engaged in hotel busin.ess were entitled to df ductionfrom 
their business income on account of development rebate a 
percentage of the cost of plant and machlnery installed in 
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premises used by it as a hotel, provided such hotel is 
for the t ime being approved by the Central Government. 
However, the provisions relating, to development rebate 
were abolished (except in certain cases) with effect from 
1 June 1974 and after l June 1977 developmert rebate 
is not admissible. The provisions in the Income-tax Act 
relating to development rebate httve thus become otiose. 

The focome-tax Rules, 1962, provid ed for an extra 
allowance cf depreciatioI'. of an amount equal to one half 
of the normal allowance in the case of plant and machi
nery installed by an assessee, being an Indian company 
in premises used by it as hotel where such hotel is fer the 
time being approved by the Central Government for the 
purpose of grant of devek:.pm~nt rebate. 

With the withdrawal vf the <!.eduction on account of 
development rebate (except on certain cases) with t.flect 
from J June 1974 and the total withdrawal of the same 
with effect from 1 June 1977, there could be n0 approval 
by the Central Government tc hotels for the purpose. As 
there cannot be any approval under provisions which are 
non existent and in the absence of amendment to the 
Rules suitably, the extra allowance of depreciation in 
repset;t of plant aP.d machinery installed in the premises 
of hotels will ·not be admissible. 

(i) While comple;ting the income-tax assessment of a 
compauy engagec· in hotel business for the assessment 
year 1983-84 assessment made and. ievised by the 
Inspecting Assistant Commissione!" (Assessment) in 
Ma1ch 1987, the al'sessee company was allowed a sum of 
Rs. 38,67, 141 being extra a llowance of depreciation 
inrespect of p lant and machinery installed during the 
relevant previous year. As the provisions relating to 
grant of development rebate (except in certain cases) 
had been abolished from 1 June 1974, the grant of extra 
depreciation of Rs. 38,67,141 in respect of approved 
hotels for the 'assessment year 1983-84 was not in order. 
The incorrect allowance resulted in under assessment of 
income of R s. 38,67,141 with consequent tax under 
charge of Rs. 21,80,100 and short levy of interest of 
Rs. 87,204 and R s. 11,82,704 for late filing of return. and 
short payment of advance-tax respectively . 

The paragraph was referred to the Ministry c f Finance 
for comments in June 1989; the reply from the Govern
ment has not ~o far been receivecl (Oct0ber 1989). 
However, the department has accepted the objection . 

(ii) In the assessment of a hotel company f<;>r the 
assessmer.t year 1984-85 completed by the Inspecting 
Assistant CommissioDer (Assessment) in March 1988 
(rt>vised in May 1988) extra depreciation amounting to 
Rs. 56,32,791 for the installation of plant and machi
nery was erroneously allowed. The mistake resulted i1~ 
under charge of tax o f Rs. 52,61,600 including interest 
of Rs. 1,46,380 for belated filing of return of income 
and Rs. 18,62,285 for short payment of advance tax. 

The paragraph was referred to the Ministry of Finance 
for comments in August I 989; the 1 eply from the Go
vernment has not been received so far (October 1989. 

3.36 Incorrect allowance of extra shift depreciation 

I. Under the Income-tax Rules, 1962, extra-shift 
d~preciation a llowance shall be allowed upto a ma
ximum of one half of the normal depraciation allowance 
where the concern had worked double shift and upto 
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a maximum of an anount equal to the normal allowance 
where the concern had worked tL'iple shift. 

In the assessment of a public limited company 
for the assessment year 1985-86 completed by Insp
ecting Assistant Commissioner (Assessment) in January 
1988 (revised in March 1988) extra-shift depreciation 
of Rs. 6,28,520 and Rs.8, 12,593 on p lant and machinery 
for double shift and triple shift working respectively 
was a llowed with reference to normal and additional 
depreciation taken together instead of with reference 
to normal depreciation on ly, as cla imed by the company. 
The mistake resulted in excess allowance of extra 
shift depreciation of Rs.2, 78,023. Further, due to a 
totalling mistake, there was also an under assessment 
of income of Rs.2,000. These m istakes resulted 
in under assessment of in come of Rs.2,80,023 involving 
und~r-charge of tax of Rs.2,09,039 i11 aggregate in
cludmg short levy o f sur tax of Rs.47,324 for the 
assessment yea r 1985-86. 

The paragraph was referred to the Ministry of F inance 
for comments in August 1989; the reply from the G o
vernment has not so far been received (Octo bcr 1989). 

2. The Income-tax Rules, 1962, further prescribe 
that extra shift depreciation on plant and machineries 
of a non-seasonal factory is to be allowed at such 
proportion of normal depreciation as number of days 
for which the concern actually works extra shift bears to 
the normal number of working days of the concern 
during the previous year. The normal number of working 
days in a previo us year is deemed to be actual number 
of days the factoty works or 240 days, which ever is 
greater. 

(i) In the assessment of a company for the assessment 
year 1985-86 completed in December 1987 extra shift 
deprecia tion of Rs.5,63, 135 was allowed for doubl e 
shift(19 days) and triple shift (102 days) working of the 
concern. Audit scrutiny (December 1988) revealed 
that the extra-shift depreciation allowance of R s. 
5,63,135 has been worked out taking the normal number 
of _days of working of the concern as 125 days (for 
which the concern had actua lly worked during the 
previous year) instead of 240 days as provided in the 
Rules. The mistake resulted in excess allowance of 
extra-shift depreciation of Rs. 2,69,835 involving 
a potential tax effect of Rs. J ,69,996. 

The M inistry of Finance have accepted the objection . 

(ii) In the assessment of a company engaged in man
ufacture of sugar for the assessment year 1985-86 
completed by the Dep uty Commissioner (Assessment) 
in December 1987 extra shift depreciation allowance 
in respect of plant and machinery equal to normal 
depreciation allowance was allowed. It was, however 
noticed in audit that during the previous year relevan t 
to assessment year 1985-86 t he factory had actually 
worked for 143 days only. As such extra shift allowance 
should have been granted in the proportion of 143 
days to the normal working of 180 days.The mistake 
resulted in excess carry forward of depreciation of 
Rs.6,13,491 involving a potential tax effect of R s. 
3,54,290 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from the 
Government has not so fa r been received (October 1989). 
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(iii) In the assessment for the assessment year 1987-88 
of a company completed in March 1988, the 
assessing officer allowed extra shift depreciation 
allowance of Rs.4, 13,634, equal to the normal depre
ciation allowance. It was, however, noticed in audit 
that the assessee company commenced J)roduct~on 
on 15 December 1986 and worked for 107 ays durmg 
the previous year ending on 31 March 1987, relevant 
to the assessment year 1987-88. As such, the triple 
extra shift depreciation allowance admissible was equal 
to the fraction of the normal depreciation in the ·pro
portion of 107 days to the normal working days of 
240. Omission to do so resulted in excess allowance 
of extra shift depreciation allowance of Rs.2,29,233 
involving notional short levy of tax of Rs.1 ,26,072. 

The Ministry of F inance have accepted the object ion. 

(iv) The assessment of a closely held company, 
for assessment yeat 1985-86 was completed by th e 
Deputy Commissioner (Assessment) in January 1988 
determining a loss of Rs.16,93, 184 aftet allowing 
a sum of Rs.9, 10,613 towards extra shift depreciation 
being 100 per cent of the normal depreciation towards 
double and multiple shifts as claimed by the assesscc. 
Scrutiny of records (August 1988), however, revealed 
that tlJe assessee had been allowed to change 
the previous year from 31 De<:cmber to 30 June and as 
such,the previous year relevant to assessment year 
1985-86 was restricted to six months from I January 
1984 to 30 June 1984. The factory, therefore, actually 
worked triple shift only for 177 days during this pre
vious year and as such the extra shift depreciation 
should have been calculated in the proportiou of 177 
days to the normal working of 240 days. The department , 
however. took the normal number of days as 182 
days and allowed the extra shift allowance accordingly. 
The action of the department was not in conformity with 
the provisions of the Act. The mistake resulted in the 
allowance of excess extra shift depreciation of Rs. 
2,36,673 involving a notional shorJ levy of tax of Rs. 
1,30, 170. . 

The paragraph wa~ referred to the Ministry of 
Finance fot comments in July 1989; the reply from the 
Gove1 nment has not so far been received (October 1989). 

3. No extra shift depreciation allowance is admissible 
in respect of certain machinery and plant which have 
been specifically excepted in the depreciati on Schedule 
duly marked NESA. · 

(i) Jn the assessment of a public limited company 
for the assessment year 1984-85 made in March 1987. 
cxt1a shift depreciation of Rs. 44,27,366 equal to normal 
depreciation was allowed on barrage and barrage 
gate~ , as claimed by the company. Extra 
shift allowance on hydraulic works, pipe lines and 
sluices is not admissible as these machineries have been 
specifically excluded in the depreciation schedule. 
As hydrauli..: works include barrage and barrage gate~ 
extra shift depreciation is not admissible on them. 
The mistake resulted in under assessment of pre-incentive 
total income of Rs.44,27,366 in the assessment year 
1984-85 with consequent tax under charge or Rs.29, 15,375 
i ucludillg short levy of interest of Rs.34,515 an<l Rs. 
3,24,057 for late filing of return and non-suhmision 
or estimate of advance tax respecti vely. 
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The parag1 aph was referred to the Ministry of Fi-
. nance for comments in May 1989; the reply from the 
Government ha.snot so far been received (October 1989). . ..... 
However, the department has accepted the objection . 1 

(ii ) The Act further provides for a deduction by way 
of additional depreciation in respect of 11ew plant and 
machinery installed after 31 March 1980, 
but before I April 1985, the additional sum being 
equal to one-half of the normal depreciation in respect 
of the previous year In which such plant a.1d machinery 
is installed or if the plant and machinery is first put 
to use in the immediately suc..:ceding previous year, 
then in respect of that previous year. Electrical fittings 
are not eligible for extra shift depreciation allowance 
and also to additional depreciation allowance. 

ln the assessment of a limited company running a 
large textile complex for the assessment year 1984-85 
completed in March 1987, the assessing officer erron
eously allowed additional depreciation and extra shift 
depreciation aggregating to Rs.8,48,400 on electrical 
fittings. The mistake resulted in under assesssment of . . y 
income by Rs._8,48,400 involving short levy of tax. of 
Rs.4,89,951. 

The paragraph was referred to the Ministry of Fi
nance for comments· in June 1989 ; the reply from the 
Government has not so far been received (October 1989). 
However, the department has accepted the objection. 

(iii) In the ass;!SSment of a closely held company for 
assessment year 1985-86 complete<.' by the Inspecting 
Assistant Commissioner (Assessment) in September 1987 
depreciation on plant and machinery at 15 pet cent and 
extra shift allowance JOO per cent of depreciation was 
allowed. Scrutiny of records revealed (Octobet 1988) 
that extta shift allowance aggregating to Rs.3,09,543 
has been allowed at 15 per cent of the total value of 
weighing machine and electrical fittings etc., amounting 
to Rs.20,63,625 including the additions made during 
the previous year. As;extra shift allowance is specifically 
prohibited in.respect of such items of machinery the de
duction allowed was not in order. Further, depreciation 
allowed for assessment year 1985-86 also included Rs. 
41, 186 representing depreciation and extra shift allow- ~ 
:.:mce on the expenditure for card conversion. As the ex
penditure for card conversion was required to be treated 
revenue expenditure for assessment year 1984-85 by an 
appellate order, the grant of depreciation and extra 
shift allowa1~ce of Rs.41,186 should have been with
drawn. The mistakes resulted in short computation of 
income by Rs.3,50, 729 involving an aggregate short 
levy of tax of Rs. 3,06,579 including interest for belated 
filing of return and short payment of advance-tax: . 

The Ministry of Finan<.e have accepted the objectio n. 

(iv) fn the asses.:;ment o f Government company for 
lhe assessment year 1985-86 completed by the Inspec
ting Assistant Commissioner (Assessment) in Feb1uary 
1988, the assessing officer disallowed extra shift allow
ance claimed on D.G. sets in respect o f two units 
but omitted to di sallow and add back to taxable 
income, the extr;i shift allowance amounting to Rs. v-
4,62, 167 in respect of third uni t. This resulted in 
excess computation of loss by Rs. 4.62, 167 involving 
noti onal tax effect o f Rs. 2,66,9{)4. 
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1 he paragraph was ref erred to the Ministry of 
Finance for comments in August 1989; the reply from 
the Government has not so far been received (October 
1989. However, the department has accepted the 

0 bjectioa. 

(v) In the assessment of a private limited industrial 
company for the assessment year 1985-86 completed by 
the Deputy Commissioner (Assessment) in January 
1988, the assessing officer after examining the claim of 
the assessee for investment allowance decided to disallow 
investment a llowance on computer but erroneously 
allowed additional depreciation and extra shift all
owance on it. The mistake resulted in under assessment 
of income by Rs.1,82,950 involving short levy of tax 
of Rs.1,62, 779 including interest for under estimate 
of advance tax. 

The paragraph was referred to the Ministry of Fi
nance for comments in July 1989; the reply from the 
Government has not so far been received (Octoberl989). 
However, the department has accepted the objection. 

4. No extra shift allowance is admissible in respect of 
air conditioning machinery and refrigeration plant. 

In the assessment of a company for the assessment 
year 1983-84 and 1984-85 made in November 1986 and 
March 1987 triple shift allowance of Rs. 1,49,985 and Rs. 
93,740 was incorrectly allowed on air-conditioning 
machinery and refrigerato1. The mistake tesulted in 
excess allowance of extra shift depreciation by Rs. 
2,21,227 in aggregate leading to short levy of tax of 
Rs.2,24,478 in the assessment years 1983-84 and 1984-85 
including interest of Rs.75,927 for short payment of 
advance tax and delay in filing the return. 

The paragraph was referred to the Ministry of Fi
nance for comments in May 1989; the reply from the 
Government has not so far been received (October 1989). 

5. In the assessment of a Government company for the 
assessment year 1985-86 completed by the Inspecting 
Assistant Commissioner (Assessment) in February 
1988 the assessing officer disallowed triple shift allowace 
of Rs. 26,42,271 claimed by the assessee on plant and 
machinery. However, while computing taxable income, 
extra shift allowance of Rs. 20,74,280 only was actually 
disallowed. The mistake resulted in excess computation 
of loss by Rs. 5,67,991 involving potential tax: effect 
of Rs.3,28,015. 

The Ministry of Finance have accepted the objection. 

6. It has been held by the Supreme Court (98 ITR 167) 
that the interest paid or payable on borrowed funds, 
in connection with the acquisition of an asset relating 
to a period after the asset is first put to use shall not form 
part of the 'actual cost'. The Central Board of Direct 
Taxes issued instructions in September 1985 directing that 
no investment allowance/depreciation should be allowed 
on capitalised portion of future interest. To give stat
utory recognition to these instructions the Income-tax 
Act, 1961, was amended by the Finance Act, 1986, 
retrospectively from the assessment year 1974-75. 

In the assessment of a limited company for the asse
ssment year 1985-86, completed by the Deputy Comm
issioner(Assessmeut) in March 1988, depreciation in
cluding extra sltlft depreciation allowance of Rs.2,30, 716 

was incorrectly allowed · on interest liab~lity payable in 
future. The mistake resulted in excess grant of deduction 
ofRs.2,30, 716 involving short levy of tax of Rs.1,33,237. 

The paragraph was referred to the Ministry of Fi
nance for comments in· July 1989; the reply from the 
Government has not so far been received (October 1989). 
However, the department has accepted the objection. 

7. In the assessment for the assessment year 1984-85 
of an assessee company, the assessing officer reduced 
the cost of asset acqui1ed by the assessee from the 
country outside India by Rs.12,59,924 roceived by the 
assessee on account of variation in exchange rate for the 
purpose of grant of depreciation and investment allow
ance. It was, however, noticed in audit (August 1988) 
that in the assessment for the assessment year 1985-86 
completed in March 1988, the cost of the asset was not 
reduced by the assessing officer by an amount of Rs. 
6,28,834 similarly received by the assessee on account 
of exchange rate variation du1 ing the relevant previous 
year. The mistake resulted in grant of excess ex~ra 
shift allowance by Rs.1,88,650 and excess investment 
allowance by Rs.1 ,57,208 involving short levy of tax 
of Rs.2, 15,819 in aggregate (including interest for 
belated filing ot return and sho1t payment of advance 
tax). 

The Minist1 y of Finance have accepted the mistake. 

8. Under the Income-tax Act, 1961, where an asses
see incurs any expenditure by way of payment of any 
sum to an association or institution, which has af, its 
object, the undertaking of any programme of rural 
devt lopment to be used for carrying out any programme 
of rural development approved by the prescribed au
thority and the training of persons for implementing 
programmes of rural development, the same will be 
allowed as deduction. The deduction shall not be al
lowed unless such association or institution is approved 
in this behalf by the prescribed authority. As per guide
lines issued by the Government in September 1977 
particulars of rural areas which qualify as rural area 
should be given by the association, based on which 
approval for spocific programme are to be given by the 
competent committee constituted for the purpose. 
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In the assessments of a public limited company for 
the assessment years 1984-85 and 1985-86 made in 
February 1987 (revised in March 1988) and March 
1988 rer.pectively, expenditure of Rs. 3,99,307 and Rs. 
4,57,073 incurred by it on rural development programme 
in the respective previous years was _disallowed by the 
assessing officer €>n the ground that the programme 
was n;.it approved by the competent authority. It was, 
however, noticed that depreciation of Rs. 85,309 on 
two mobile medical vans was allowed in the assessment 
year 1985-86, as claimed by the company. Depreciation 
on these ·vans claimed and allowed in the assessment 
year 1984-85 was not separately shown. On the basis 
of depreciation allowed in the assessment year 1985-86 
depreciation on the medical vans as allowed in the as
sessrr·ent year 1984-85, worked out to Rs. 1,21,870. 
As, however, the entire expenditure on rural develop
ment programme was disallowed iu the assessment 
years 1984-85 and 1985-86, allowance of depreciation 
on medical vans used for the purpose of the aforesaid
programme was not in order. The mistake resulted• 
in the incorrect grant of depreciation aggregating to 
Rs. 2 ,07,179 in the.assessment years 1984-85 and L 985-86. 
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Further, depreciation at the rate of 100 per cent on 
addition to electric fittings valued at Rs. 1,12,190 was 
allowed in the assessment year 1985-86 on the ground 
that individual cost of items was less than Rs. 750, 
as claimed by the company. As the cost of e:::lectric 
fittings of the electric line did not represent the cost of 
individual item of plant and machinery depreciation 
at the general rate of I 5 per cent only (instead of 100 
per cent) was allowable on them as allowed in the as
sessment for the assessment year 1984-85 (revised in 
March 1988). The mistake resulted in excess a1lowance 
of depreciation of Rs. 95,255 in the assessment year 
1985-86. 

The above mistakes led to under assessment of income 
aggregating to Rs. 3,02,434 with co.r.sequer.t tax under
charge of Rs. 1,69,941 (including interest of Rs. 1,928 
for late filing of returns) for the assessment ycats 1984-
85 and 1985-86. 

The Ministry of Finance have accepted the objection. 

3. 37. Incorrect grant of investment allowance 

J. Under the Income-tax Act, 1961 , in rc-spect of 
machinery owned by the asscssee and used for the pur
pose of business carried on by him a deduction shall 
be allowed in the previous year of installation or in the 
previous year of first usage of a sum by way of invest
ment allowance equal to 25 per cent of the actual cost 

The particulars of these cases arc as under : 

of the machinery to the assessee. No investment allo
wance is admissible on machinery or plant which a re 
not us~d in the industrial undertaking for the purpose 
of b~stness of m~nufacture or production of any article 
or tlung. Deduction on account of investment allowance 
is calculated on the basis of the actual cost of the plant 
or ~achinery installeo and used for the purpose of his 
business . 

ln the assessment of five companies for the asses
smertt years 1983-84 to I 985-86 assessed in five different 
Commissioners' charges between October 1985 and Dece
mber 1987, due to incorrect grant of investment allowance 
th.ere was an aggregate excess investment allowam:e of 
Rs. 14,65,949 resulting in short levy of tax of Rs. 
10.09,311. In 2 cases, carry forward of unabsorbed 
iP.vestment allowance/ovcr-<:omputation of Joss amoun
ting to Rs. 3,71 ,197 involved potential tax effect of 
Rs . 2,50,684. 

The inspecting Assistant Commissioner (Asses
sment) has completed the assessmeP.t in 3 cases. 

The paragraph was referred to the Mini5try of Finance 
for comments between February 1989 and August 
1989. The Ministry of Finance have accepted the 
objection in one case ; the reply from the Government 
has not so far been received in the remaining cases 
(October 1989). However, the department has accepted 
the objection in two cases. 

SI. CIT/Assessment Nature of mistake Tax effect 
No. year 

(Rs.) 

A 
1983-84 Incorrect grant of investment allowance on X-ray equipment used in processing of 

raw X-ray film not involving any manufacturing activity. 
l,J0,515 

and 
J ,08,906(P) 

B 
2 1985-86 Incorrect gra nt o f investment allowance on seed processing work involving no 

manufacturing or production of any article or thing resulting in excess refund 
of Rs. 2,27,243. 

1,62,325 

c 
3 1984-85 Incorrect grant o f investment allowance on electrical fillings fi tted in the factory. 5,38,6 15 

D 
4 1983-84 Jncorrcct grant of investment allowance to non industrial undertak ing engaged 

in t he business of con st rue! ion of residcntia 1 premises. 
1,77,856 

E 
5 1985-86 I ncorre<:t grant o f investment allowance 10 an assessce engaged in doing jo b works 

for others in their computers. 
1,41.778 f PJ 

2. It has been judicially held by Bombr.y High Court 
(I 26 I T R 3 77) that the term industria l co mpany 
covers construction of ships only and by implication 
excludes companies engaged mainly or otherwi% in th1: 
construct ion of anything other than ships. Accordingly 
investment allowance in respect o f plant and machinery 
installed therein would not be admissible. 

A private limited compa1~y c11.gaged 111 the business 
of executing civil co1~tract work in respect of 'Earth 
excavation ana bed lining work' was allowed invest
ment allowance of Rs. 16, 17 ,562 for iris:allat ion of plant 
and machinery worth Rs . 64,70,161 for the assessment 
year I 986-87 (assessment completed i1 ~ March I 988). 
As the assessee was not engaged in the business of cons
truction of ship or in the mamtfacture or process ing 
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of goods or in mining, the grant of investment allo
wance was not in order. The incorrect grant of invest
ment a llowance resulted in excess carry forward of un
absorbed investment allowance of Rs . 16, 17,562 with 
potential tax effect of Rs. 9,34.14!. 

The paragraph was referred to the Ministry of Finance 
for comments in April 1989 ; the reply from the Govern
ment has not so far bL en received (Octo_ber 1989). 

3. ll has been judicially held tha t metal pr inting and 
lacqueri ng do not involve the m1nufacture of a tube 
from a meta l slug. 

ln the assessment of a private limittd company for 
tile assessmeot year 1987-88 completed in January 
1988 inve~tment allowance o f Rs. 4 ,31 ,238 was granted 

· •) 

y 
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by the assessing officer on a metal . pr.inting m!lchinc. 
It was sef n in Audi t that the metal printing machine was 
used for extrusion of aluminium tubes by the assessee 
company. As metal printing is only .a.process. and doe~ 
not involve manufacture of any art1c·e or thing, granL 
of investment allowance on the metal printing machine 
was not in order. The mistake resu lted in under 
assessment of income of Rs . 4,31 ,238 involving short 
levy of tax of Rs. 2,37,180. 

The paragraph was referred to the Ministry of Fi
nance for comments in April 1989 ; the reply from the 
Government has not so far been received (October 
1989). 

4. No investment allowance is admissible o n ofllce 
appliancts, p !ant and machirtery instalied in. offi~e 
premises, road transport vehicles and any ~·es1d.ent1? I 
accommodation, including any accommodation 111 the 
nature of guest house. 

I 
(i) In the assessment of a c losely held company fo1 

assessment years· 1984-85 and 1985-86 completed by t ~e 
Inspecting Assistant Commissioner (Ass~ssmei:it) m 
September 1986 and February 198~ respectively Iii vest
ment allowance of Rs. 7,84,626 m respect of TATA 
cranes for assessment year 1984-85 and Rs. 1,26,475 
in respect of mobile cranes for assessment year 1985-86 
were determined as a.dmissible. Out of Rs. 7,84,626, a 
sum of Rs. 2,56,775 was adjusted against the inco!11e 
for assessment year 1984-85 and the balance earned 
over and adjusted against the income for assessment 
year 1985-86. Al1dit s..,rutiny revealed (Se~tem~er 1988) 
that the Commis!>ioner of Income-tax m bis orders 
of March 1988, dealing with the assessment for as~es
sment year 1983-84, had held th"t the cra.P.es are Roa.d 
Transport Vehicles and as such 1:ot ent1tied tc, add i
tional depr~ciation . The grant of mvest1:11ent 2llowance 
in respect of cranes was not therefo~e m o~der. The 
mi~take resulted in short computat10n of income by 
R~ . 2,56,775 and Rs. 6,54,326 for the assessment years 
1984-85 and 1985-86 respectively involving an aggre
gate short levy of tax of Rs. 9,62,235 including interest 
for belated filing of return and short payment of ad
vance tax. 

The paragi:aph was referred to the Ministry of Finance 
for comments in March 1989; the reply from the Go
vernment has not so far been received (October 1989). 

(ii) In the assessment of a Government company fo r 
the assessment year 1983-84 completed by the Inspectmg 
Assii.tant Commissioner (Assessment) in February 1986, 
the assessing officer allowed au investment allowance of 
Rs. 4,I0,2<JO on computers ins~alled in the office pre-. 
mises. The incorrect grant of investment allowance ol 
Rs. 4,10,200 resulted in under assessment of income 
by the same amount involving short levy of tax of Rs. 
2,45,124 including interest. 

The paragraph was referred to the Mini~try of Finance 
for comments in June 1989 ; the reply from the Govern
ment bas not so far been received (October 1989). 

(iii) Jn the assessment of a company, for th~ asses
sment year 1984-85 completed by the Inspectmg A~
sistant Commissioner of Income-tax (Assessment) m 
March 1986 a deduction of Rs. 1,51,315 by way of in
vestment allowance was allowed on Electric Data Pro
cessing Machine brought into use by the company. 

As the Electric data processing machine was in:>talled 
in office premises the assessee company was not entitled 
to investment al!owa.nce. The m istake led to under
assessment of income by Rs. 1,51 ,315 involving short 
levy of tax of Rs. 95,328. 

The paragtaph was referred to the Mini~ try of Finance 
for comments in 1anuary 1989; the reply from the 
Government has not so far been received (October 
1989). However, the department has accepted the ob
jection. 

5. The Income-tax Act, 1961, stipulates that invest
ment allowance shall be a llowed on any new machinery 
u r pl<>nt installed after 31 March 1976 in any industrial 
undertakiP.g for the purpose of construction, manu
facture o r production of any article or thing except 
those listed in the Eleventh Schedule to the At-t. In 
cam of small scale industry, the allowance is adn;is
sible even in respect of machinery utilised for the manu
facture of any artidc o r thing specified in the Schedule. 

(i) 1n the assessment of a company, which was not a 
small scale manufacturing concern for the assessment 
year 1983-84 completed by the Inspecting Assistant 
Commissioner (Assessment) in December 1985 (1 e
viscd in November 1986) unabsorbed investment 
allowance of Rs. 26,86,981 (against assessee's claim 
of Rs. 27,28,335) pertaining to the assessment year 1979-
80 which was not allowed in that assessment due to 
non-creation of required rest:rve and in the assessments 
for the assessment years 1981-82 to 1982-83 due to there 
being no positive income (due to change in th-. at.counting 
year there was no assessment in the assessment year 
1980-81) was erroneously allowed on plant and machi
nery used in the production of domestic electrical ap
pliances, like electric bulbs and tubes listed in the 
Eleventh Schedule to the Act, before its deletion from 
l April 1982 . The irregular grant of investment allo
wance for the assessment year 1979-80 resulted in under
assessment of income of Rs. 26,86,981 involving short 
levy of tax of Rs. 20,52,503 including short levy of in
terest of Rs. 5,37, 71 8 fo r short payment of advance 
tax in the assessment year 1983-84. 

The p"ragraph was referred to the Miristry Lf Fimmce 
fvr comments in Augurt 1989; tb1: reply from the Go
vernment has not so far been received (October 1989). 
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(ii) In the assemnent of a company engaged in the 
business of cc nverting wheat intc flour and wheat pro
d uc.:ts for the assessment year 1985-86 completed in 
February 1988 the assessing officer allowed imestment 
allowance of Rs. 4,55,332 to the assessee company. 
As the assessee company was not an industrial undc.1-
taking engaged in the bu~iness of manufacturing of any 
article or thing, the investment allowance of Rs. 4,55,332 
allowed by the department was not in order. The in
correct gran t of investment allowance of Rs . 4,55,332 
resulted in excess carry fc rward of unabsorbed imest
ment allowance tc· the same extent invdving a potentfol 
tax effe~t of Rs. 2,62,955 for the assessment year 1985-
86. ... 

The paragraph was referred~to the Ministry of Financt: 
for commects in May 1989; the reply from the Govern
ment has not so far been received (October 1989). 
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(iii) An asse~se;: compauy engaged ir. tbe busincs~ o f 
poultry fannirg claimed investment allowar.ce aggre
gadr g to Rs. 2,02 ,067 on machinery ui:.ed fer proCl ~sing 
vf eggs, for tbt. a semnent }ears 1983-84 to 1985-86. 
While completing the assessments for the three asses
sment years in Fcbruar)'/March 1986, the asscsi.ing 
officer aJlowed the deduction claimed by the assessee 
company. As the assessee company was not engaged 
in the manufacture or production of a thir:g or an artide 
but was engagea merely in proces.,ing of eggs, the 
machinery usec for such processing was nut entitled to 
investment allowance. The erroneous grant of invest
ment allowance aggregating to Rs. 2,02,067 res11lte0 
in potential short levy of tax aggregating to Rs. 1,35,709 
fo r the three assessment }ears. 

The Mini~try of Finance have accepted the objection. 

(iv) A private limited company engaged iJ . the busi
ness of bu ring of tube wells cLiim~a investment allowsnce 
of Rs. 1,93,788 fN the assessment year 1987-88 ou the 
cost of air compressor and drilling rigs which was 
allowed by the -asse.sing officer in the assessmer:t com
pleted in December 1987. As the assessee company 
was a small scale industrial undertaking and was not 
engaged in the manufacture or production of any article 
or tuing it was not entitled to the btinefit of invertment 
allowan.:e. The incorred grant of in'testment allowance 
of Rs. J ,93,788 retsulteo in a potenti .. l tax effect of Rs. 
1,06,590. 

The paragraph was refe.red to tlu: Ministry of Firanc.: 
for comm~nts ir June 1989; the reply fom the Govern
ment has not so far been re.:..eived (October 1989). 

(v) Io the assessment of a private company engagecl in 
the busin•·&s of leasing of 'generator sets and tractors' 
for the ?ssessment year 1986-87 completed in March 
1988, the assessing officer allowed inv~tment allowance 
of Rs. 10,23,616 on generator sets and tractors valuing 
Rs. 40,94 ,463. Audit scrutiny , however, revealed 
that the machineries were ddivered direct from seller's 
shop to different ':' states to whom the same were leased 
out by the assessce company. As the a&sessee company 
was not engaged in any manufacturing activity and its 
plar.t and machinery had been leased and hence not 
'whulJy' used in the business of the assessee, the gra~t 
of investment allowance of Rs. 10,23,616 was not m 
order. The incorrect grant of invertment allowance 
resulted in under assessment of income of Rs. 10,23,616 
and consequently · _xce!>s .carry forw~rd cf. unabsor~ 
investment a11owance by hke amount mvolvmg potential 
tax effect of Rs. '6,44,877. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; th~' reply from th6 Govern
ment has not so far been received (October 1989). 

· (vi) In t~c case of a p~ivate limited comp~ny engaged 
in the busmess of botthng aerated water m the asse
ssment for the assessment year 1983-84 completed in 
March 1986, the assessing officer while ~omputing 
the income chargeable to tax, allowed investment 
allowance of Rs.2,56,092 on machinery and plant worth 
Rs.10,24,371. It was observed in audit that one of the 
said machinery and plant worth Rs.9,96,639 had lxen 
installed by the assesse in the previous year 1elavant 
to assessment year 1980-81 and assessee had claimed 
dcp1eciation allowance tbreron for :u-sessment year 
1980-81, confirming that the machinery was actually 
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used iu the previous year Jclevant to the assessment 
year 1980-81. Further, the cost of machinery including 
the cost of generator purchased in the previous year 
relevant to the assessment year 1980-81 had exceeded 
Rs.IO lakhs with the . result that the company ceased 
to qualify as a small scale industrial undertaking. 
Thus company was not .entitled to inve:.tment aUowancc 
of Rs.1,49,159 on plant and machinery worth Rs. 
9,96,636 allowed during the assessment year 1983-84. 
The ircorrC\.t allowance of investment allowance of 
Rs.2,49,159 resulted in short computation of income 
to that extent involving tax effect of Rs. :? ,12,482 
including interest. 

The Ministry of Finance have accepted the objection. 

6. The Act further provides that where the plant or 
machinery on which investment allowance allowed 
in any assessment year is sold or otherwise transferred 
before the expiry of eight years from the end of the 
previous year in which it was instilled, the investment 
allownace as granted should be withdrawn treating it 
to have been wrongly allowed and the assesing officer 
should recompute the income of the assessee for the 
relevant previous year and make necessary adjustment. 

(i) In the assessment of a private limited company 
for the assessment years 1980-81 and 1981-82 completed 
by the Inspecting Asl)istant Commissioner (Assessment) 
in February 1981 and February 1982 respe<..tively, 
investment allownace of Rs.l,63,21 7 was allowed on 
machineries installed in the relevant previous years. 
These machin6ries were sold during the previous year 
relevant to the assessment year 1985-86 i.e. within 
the prescribed period of eight years. It was, however, 
noticed in audit that no action was taken by the assessing 
officer to withdraw the investment allowance already 
:illowed in the assessment years 1980-81 and 1981-82. 
The mistake resulted in an aggregare under charge 
:>f tax Rs. 1,05,276 in the two assessment years. 

The Ministry of Finance have accepted the objection. 

(ii) A private limited company was a llowed investment 
allowance of Rs.2,82,695 on an Oxygen Plant worth 
R!. 11,30,781 during the previous year relevant to the 
assessment year 1982-83. The said machinery was sold 
in the previous year relevant to the assessment year 
1987-88 before the expiry of the prescribed period 
of eight years. No action was, however, taken by the 
department to with-draw the investment allowance of 
Rs. 2,82,695 already allowed. The omission resulted 
in potential short levy of tax of Rs.1,73,857. 

The Ministry of Finance have accepted the objection 

(iii) Iu the assessments of a widely held company 
for the assessment years 1980-81, 1983-84 and 1984-85 
made by. the Inspecting Assistant Commissioner 
(Assessment) in Septemh.r 1983, January 1986 and 
February 1987 respectively, investment allowance of 
Rs. 19,009, Rs. 3,86,475 and Rs. 1,85,784 respe-.tively 
was allowed . on machinery installed in the 
relevant previous years. Audit scrutiny revealed (June 
1988) that though the assessee company had sold these 
machineries during the previous years relevant to the 
assessment years 1982-83 and 1986-87 i.e. within the 
stipulated period of eight years, yet no action was taken 
te withdraw the investment allowarce already allowed. 
The mistake rosulted in short levy of tax of Rs. 
3,24,546 in aggregato for the three assessment years. 
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The Ministry of Finance have accepted lite objet.tion. 

7. Under the provisions of the focomc-Lax Act, 
l 961, if a machinery on which investment allowance 
is granted i ~ !>old at an:r time before the expiry of eight 
years from the end of the previous year in which it 
was installed. the investment allowance originally 
granted has to be withdrawn . Tbe allowance so !?ranted 
is, however, not require<! to be withdrawn where in a 
scheme of amalgamation, the amalgamating company 
sells or otherwise transfers to the amalgamated company, 
any machinery or plant in respect of which investment 
allowance had been allowed to the amalgamating com
pany. Au amalgamating company is defined in the Act 
as a company which met ges into another company so as 
to .lose its separate existerile by being dissolved without 
being wound up. An amalgmated company is one in 
which one or more existing companies merges or 
merge. Amalgamation in relation to companies means 
the merger of one or more companies w;th another 
company or the merger of two or more comanies 
to form one company. Thus the expression amalga
mation contemplates essentially the dissolution on one 
or more exii.ting companies wirhout bc.ing wound up 
and their merger into one company. 

The assessments of a c losely held company ·for th.: 
assessment years J 976-77 to 1980-8 l were completed 
during the period November 1978 to June 1983 after 
allowing au aggregate investment a llowance of 
Rs.35,34,277 in respect of machineries installed during 
the relevdnt previous years. Scrutiny of the assessment 
records relating to the assessment year 1983-84 revealed 
(while checking the assessment for the assessment year 
1?81-82) (July 1987), that the assessee compan; was 
dissolved 1n October 1982 under a scheme of ama lga
m!ltion/rewnstruction as approved on 3 May 1983 by the 
High Court whereby three wholly owned subsidiaries 
were promoted and the assets and liabilities of the 
assessee company transferred to these subsidiaries. 
As this arrangement did not result in the merger of one 
or more companies with another company or in the 
merger of two or more companies to form a new com pan; 
it was not a case of amalgamation, but amounted to a 
transfer as contemplated under the Act aad the invest
ment allowance for assessment year 198 1-82 was found 
inadmissible as the transfer of assets took place within 
tbe specific~ ~eroid of eight years. On this being pointed 
out In audit m July 1985, the department revised the 
assessment for assessment year 1981-82 in December 1986 
to withdraw the investment allowance. 

Audit scrutiny of the ~s;ssments fo r assessment years 
J976-77lo1980-81 in July 1987, however, revealed tha t 
similar action to withdraw the inve~tment allowance of 
Rs. 35,34,277 relating to these assessment years was 
!10t taken by the departmel't. The omission resulted 
Ill an aggregate under cbarg~ of tax of Rs. 21 ,40,284 for 
tht. assessment year J 976-77 to 1980-81. 

The paragraph was referred to the Ministry of Fin
ance for comments in May 1989; tbe reply from the 
Government has n:.•t ~o far been received (October 1989). 
However the departmer t has accepted the objection_ 

8. The Act also provides that when the gross total in
come of an assessee includes any profi t5 and gains from 
a new industrial undertaking, which' is a small scale ind
ustrial undertaking there shall be c11lowea in computing 
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the total income cf the assessec <1 ded uction from such 
J)rOfits and gains of an am .... unt equal to twenty per 
cenl thucof, subje<:t to the condition th<Jt the r ssessee 
begins to manufacture or produce a1.y article or thing 
within a period of nine years from 1 April 1981. 

Effective from assessment year 1985-86, a small scale 
industrial undertaking bas been defined in the Act for 
Lhe purpose of relief under the sections, as one in which 
the aggregate value of plant or machinery other than 
tools. jigs and mould.- imtalled ac on the la<t day of the 
relevant previous year does not exceed rupees thirty five 
lakhs. 

The assessment of a closely held company for asses
sment year 1987-88 was completed in February 1988 
after allowing a deduction of Rs. 2,75,345 towards in
vestment allowance (as claimed) and Rs. I ,39,096 as 
deduction towards profits and gain~ in respect vf 1~ew 
industrial undertaking. Scrutiny of records (Pecember 
1988) revealed that cost of p1ant and ma0hinery installe<1 
by the assessec as on the last day of the previous year 
exceeded rupees thirty five lakbs and by the definition 
in the Act, the concern was not a small sca le industrial 
undertaking. The assessee was, thus, not eligible for 
the deductions claimed and allowed. The omission to 
disallow the deductions claimed resulted in an under 
assessment of income by Rs. 4,14,441 involving short 
levy of tax of Rs. 2,27 ,943. 

The M inistry of Finance have accepted the objection· 

9. The Act permits the deduction being allowed in th 
immediate ly succeeding year in whicb it is first put to 
use but not at any time later ou if the machineries can
not be used iu the year in which it is installed . 

A private limited company installed mac..bineries 
worth Rs. 50, 12,607 in the previous year ended 3 l 
March 1984 relevant to a~sessment year 1984-85. The 
machineries were not put to use either in the year of 
installation or in the immediately succeeding provious 
year. The machines worth Rs. 48,75,269 out of Rs. 
50,12,607 were used in the third succeeding previous 
year (ended 31. March 1986) rc.Ievant to the asses
sment year 1986-87. It was, however, noticed in audit 
that in the assessment for the assessment year 1986-87 
completed in August 1986 the assessee claimed and w<Js 
incorrectly allowed investment a llowance of Rs. 
12,18,817 ou the aforesaid machines worth Rs. 48,75,269 
which was also carried forwara fot adjustment in later 
years. The mistakes resulted in incorrect carry forward 
of unabsorbed investment allowance of Rs. 12,18,81 7 
involving potential tax under charge of Rs. 7,03.867 
in assessment year 1986-87. 

The paragraph was referred to the Ministry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

I 0. The term actual coH for the purpose uf grant of 
investment allowance means- the actual cost of the assets 
to the assesse.: reduced by that portion oftbe cost thereof 
as has been met directly or indirectly by any other person 
or authority. 

During the previous year relevant to the assessment 
year I 984-85 a State Electricity Board receivQd a grant of 
Rs. 26 crores from the State Government for meeting its 
capital expenditure on acquisition of assets. Out of thi s 
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grant, a swn of Rs. 16,14,36,808 was spent for the pur
chase of plant and machinery costing Rs. 23,66,36,101. 
fo the assessment for assessment year 1984-85 completed 
in February 1988 determining a loss, the claim of the 
assessee, inter alia, for investment allowance of Rs. 
14,08,43,474 at 25 per cent of the cost of plant and ma
chinery of Rs. 56,33,73,898 which included the cost of 
new plant and machinery of Rs. 23,66,36,101 was ad
mitted and allowed to be carried forward on the ful
filment of certain conditiom·. As the co5t of the new 
machinery was partly met by the grantofR~. 16,14,36,808 
from the State Government, this amount should have 
been reduced from the cost of mahcinery for calculating 
the investment alolwance admissible. Omis: ion to do 
so resulted in the grant of excess investment allowance 
amounting to Rs. 4,()3,59,202 involving a potential 
undercharge of tax of Rs. 2,11 ,88,581. 

The Ministry of Finance have accepted the objection 
in principle. 

11. It h<ts been judicially held that the p~ant and 
machinery must be 1J.sed for the purpose of enabling the 
owner to carry on the business and earn profit in the 
business. When the pbnt and machinery is put to trial 
runs, it does not amount to commencement of commer
cial production. Trial run does not, therefore, mean, 
used for the purpose of business. 

An assessee company installed in the previous year 
relevant to the assessment year 1983-84 plant and ma
chinery costing Rs. 77,74,609 and Rs. 88,19,654 in its 
two newly established industrial 1mits. In the assessment 
for the assessment year 1983-84 completed by the 
Inspecting Assistant Commissioner (Assessment) in 
February 1986 investment allowance of Rs. 41,48,566 
in respect of the plant and machinery imtalled in the 
two newly established industrial units were allowed . 
Audit scrutiny, however, revealed that th~se plant and 
machinery were put to use only from the previous 
year relevant to tbe assessment year 1985-86 when 
commercial production commenced. Till then they 
were on trial runs . Thus, in view ·of jud idal decisons 
no investment allowance was admissible on these 
plants and machineries. The incorrect grant of invest
ment allowance of Rs. 41 ,48,566 resulted in under 
assessment of income by like amount involving under 
charge of tax of Rs. 23,38,754 in the assessment 
year J 983-84. 

The assessee also installed plant and machinery 
worth Rs. 1,23, 16,385 in the previous year relevant to 
assessment year 1984-85 in another new.y established 
industrial unit. In the assessmeT't for the assessment 
year 1984-85, completed in March 198f?, irivestment al
lowanc" to the extent of Rs. 30,79,096 m respect of the 
plant and machinery was granted. But his new unit 
was on trial runs ir the previous years relevant to 
assessment year 1984-85 ana 1985-86 and started 
commercial production only in the previous year 
relevant to assessment year 1986-87. The grant of 
investment allowance of Rs. 30,79,096 was again 
in admissible. This resulted in under assessment of 
income by an identical amount with consequent 
tax under charge of Rs·. 17,78,178 in the assessment 
year J 984-85. 

Tbe assessee was further granted investment 
allowance of Rs. 26,37,548 in the a~sessment for the 
assessment year 1985-86 (assessment completeci in March 
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1987) on installation of plant and machinery costing 
Rs. 1,05,50,193 in the previous year rel .... vant to assess
ment year 1985-86 in one of its newly established 
industrial units which started commercial produc
tion in the previous year relevant to the asses
sment year 1986-87. The grant of investment allowance 
?f Rs._ 2.6,37,548 in the ~sst ssment year 1985-86 was 
111adm1ss1ble and resulted in under ass~ ssment of income 
by identical amount with under charge of tax of Rs. 
15,23,183 and short levy of interest of Rs. 4,37,891 for 
non payment of advance tax in the assessment year 
1985-86. 

The aggregate short levy of tax together with interest 
for tlie a'bove mistakes worked out to Rs. 60, 78,006 
in the three assessment years. 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989; the reply from the 
Government has not so far been received (October 1989). 

12. The Act further provides that where the assessee 
had acquired any capital asset from a country outside 
India for the purpose of his business or profession on 
deferred payment terms or against a foreign loan and 
there was increase or decrease in the 1 upee liability 
incurred by him in meeting the cost of asset or instalment 
payment as a consequence of fluctuation in the rate of 
exchange b.etween Indian rupee and foreign currency, 
such variation in liability is allowed to be added or 
deducted against the original cost of the asset for the 
purpose of calculating depreciation allowance in 
computing the business profits. 

(i) In the case o f a public limited company for the 
assessment ye!lr 1983-84, assessment completed in March 
1987, investment allowance of Rs. 10,46,19,022 instead 
of Rs. 9,91,29,378 in aggregate was claimed and allowed 
on two ships on their original costs of Rs. 21 ,84,69,146 
and Rs. 20,00,06,940 instead on their actual costs of 
Rs.19,87,00,409 and Rs. 19,78,17,100 as worked out 
after taking into account the fluctuation in rate of 
exchange of currency of Rs. 1,-97,68,737 and Rs. 21, 
89,840 respectively, as was done for allowing deprecia
tion allowance. The mistake resulted in excessive grant of 
investment allowance of Rs. 54,89,644 involving notional 
short levy of tax of Rs. 30,94,786. 

The paragra'.ph was refened to the Ministry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

(ii) The Act provides that in respect of assets acquired 
from abroad, liabilities reduced due to fluctuations in 
foreign ' exchange would go to reduce the actual cost for 
the purposes of investment allowance and depreciation . 

In the assessment of a company for the assessment 
year 1981-82 completed in August 1984, investijlent 
allowance and additional depreciation was allowed on 
the new machinery costing Rs. 29,27,014 overlooking the 
fact that the actual cost of the machinery was reduced by 
Rs. 3,25, 176 due to fluctuation in foreign exchange. 
The mistake resulted in short computation of income by 
Rs. 1,05,682 involving short levy of tax of Rs. 87,479 
including interest for short deposit of advance tax. 

The Ministry of Finance have accepted the objection. 
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13. Under the income-Lax Act, 1961, in computing 
business income of a11 assessee, a deduction is allowed 
by way of investment allowance at the rate of twenty 
five per cent of the actual cost of new machinery or plant 
installed d l!ring thi:: J) revious year provided that seventy 
five per cent of the allowance to be made is debited to the 
profit a!1d loss accou!1t an d c;-edited to a reserve 
account. 

(i) In the assessment of a company for the assessment 
years 1981-82 and 1982-83 completecd in March 1984 
and March 1985 losse<: of R' . 3,62,50,232 and Rs. 
18,33,70,914 were determined by the assessing officer 
after allowing investment allowance of Rs. 78,59,833 and 
Rs. I, I J ,59,932 iespectively. It was, however, noticed in 
audit that the company had not created any investment 
allowance reserve in the accounts for these years and as 
such the grant of investment allowance was not in order. 
The mistake resulted in excess computation of losses 
of Rs. 78,59,833 and Rs. J, 11,59,932 for the assessment 
year~ l93 l-82 and J 982-83 respectively involving a 
potential tax effect of Rs. 1,09,38,540 in aggregate. 

The Ministry of Finance have accepted the objection 
in principle. 

(ii) In the case of a Government undertaking fo r the 
assessment year l984-85, assessment completed by the 
[nspecting Assist:tnt Commissioner (Assessment) in 
February 1987, the assessing officer allowed the claim of 
the assessee for investment allowance of Rs. 1,40, 10,230 
even though the reql!ired reserve had not been created by 
the assessee during the relevant previous year. T he 
incorrect grant of inv::stment allowance ofRs. l,40,10,230 
resulted in excess computation of loss of the same 
ext~nt involving nr. tional t~ x effect of Rs. 80,90,907. 

The Ministry o r Fiivince have accepted the objection. 
(i ii) The assessments of a public limited company for 

assessment years 1984-85, 1985-86 and 1986-87, were 
completed by the Inspecting Assistant Commissioner 
(Assessment) in February 1987, July 1987 and Novermber 
198? respectively. In computing the income, the assessing 
officer a llowed deduction of Rs. 46,38,98 l as investment 
allowance for assessment year l 984-85 and for assess
ment year 1985-86 and 1986-87 determined the quantum 
of investment allowance admissible as Rs. 71 ,90,359 
and Rs. 9,35,557 respectively and allowed it to be carried 
forward though no investment allowance reserve was 
created in the previous years relevant to the respective 
assessment years. Th~ inco rrect grant of investment 
allowanc.~ resulted in under assessment of income of 
Rs. 46,38,981 in assessment year 1984-85, Rs. 71,90,359 
in assessment year 1985 - 86 and Rs. 9,35,557 in 
assessment year J 986-87 involving potential tax effect 
aggregating to Rs. 73,22,606 fo r the three years. 

The paragrap was referred to the Ministry of Finance 
for comment<> in June 1989; the reply from the Goven
ment has not so far been received (October 1989). 

(iv) In the assessment of a public limited industrial 
company, for the assessment year 1982-83, completed iu 
March 1985, the assessing officer allowed an investment 
allownace of Rs. 23,23, 145 though the assessee company 
did not create the necessary reserve equal to seventy 
five per cent of the sum so allowed by debit to the profit 
and loss account of the relevant previous year. This 
resulted in excess computation of business loss by 
Rs. 23,23, 145 involving potential tax under charge of 
Rs. 13,09,673. 
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The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 
However, the department has accepted the objection. 

(v) In the accounts for tbe previous year 1elevant to the 
assessement year l 985-86, an assessee company 
withdrew investment allowance reserve of Rs. 10,47,306 
created in the earlier years on the ground that there were 
no taxable profits in the years in which the allowance was 
claimed. On the basis of the reserve of Rs .. 10,47,306 
the assessee company had been allowed investment 
allowance of Rs. 11 ,27,042 in the assessment year~ 1982-
83 to 1984-85. As the assessee company contravened the 
provisions of the Act by drawing the reseive, the invest
ment allowance of Rs. 11 ,27,042 allowed in the assess
ment years 1982-83 to 1984-85 should have been treated 
as wrongly allowed and it should have been accordingly 
withdrawn. This was not done by the department. The 
mistake iesulted in incorrect allowance of inve-stment 
allowance of Rs. 11,27,042 involving potent ial tax 
effect of Rs. 6,37,834 for the assessment years 1982-83 to 
1984-85. 

The paragraph was referred to the Ministry of Finance 
for comments in May 1989; the reply from the Govern
ment has not so far been received (October 1989). 
The department has accepted the objection . 

(vi) In the assessment of a private limited company for 
the assessment year 1985-86 (assessment completed in 
March 1988), investment allowance of Rs. 1,29,208 
pertaining to the assessment year 1984-85 and Rs. 
89,423 relating to the assessment year 1985-86 were 
allowed as deductions. It wac;, however, noticed in 
audit that the statutory requirement regarding creation of 
the necessary reserve was not satisfied by the assessee 
company either in assessment year 1984-85 or in 1985-
86 and as such no investment allowance was admissible 
to the assessee company. However, the assessing officer 
allowed investment allowance of Rs. 1,48,3 IO in assess
ment year 1985-86 resulting in short levy of tax of Rs. 
1,35,447. Further, due to incorrect carry forward of 
investment allowance of Rs. 70,321 there was potential 
tax effect of Rs. 44,302. 

The paragraph was referred to the Ministry of Finance 
for comments in April 1989 ; the reply from the Govern
ment has not so far been received (October 1989). 

(vii) An industrial company in which the public 
were not substantially interested, claimed investment 
allowance of Rs. 3,93,660 in the original return for the 
assessment year 1985-86 fil ed in August 1985. In the 
revised return filed in February 1988 it claimed invest-

- ment allowance of Rs. 2,25,660 but actually debited a 
sum of Rs. 1,62,600 in the relevant profit and loss 
account as Investment Allowance Reserve. While 
completing assessment in March 1988, the Inspecting 
Assistant Commissioner (Assessment) allowed invest
ment allowance of Rs. 3.93,660 as per original claim of 
the assessee instead of Rs. 2, 16,800 correctly allowable 
on the basis of reserve of Rs. 1,62,600 actually created 
in the relevant previous year. The excess allowance of 
investment allowance of Rs. 1, 76,860 led to under
assessment of income by the like sum involving short 
levy of tax of Rs. 1,61,553 including interest for late 
submission of return and short payment of advance tax 
for the assessment year 1985-86. 

129 



3 .37 INVESTMENT ALLOWANCE 3.38 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 

(viii) In the assessment of a company for the assess
ment year 1984-85 completed by the Inspecting Assistant 
Commissioner (Assessment) in August 1987, the assessing 
officer while computing the business income allowed 
investment allowance of Rs. 16, 14,730 on machinery 
valued at Rs. 64,58,923. It was, however, noticed in 
audit that the assessee company had created investment 
allowance reserve of Rs. 11, 14,204 only as against 
the required reserve of Rs. 12,11,046 in the accounts of 
the previous year relevant to the assessment year 1984-85 
on the basis of which the assessee company, was entitled 
to the investment allowance of Rs. 14,85,604 only instead 
of Rs. 16, 14, 730 as allowed by the assessing officer. 
The mistake resulted in excess grant of investment 
allowance of Rs. 1,29,126 involving short levy of tax 
of Rs. 1,52,688 including short levj of interest of 
Rs. 31,910and Rs. 39,430fo1 latefilingofreturn and non 
furnishing of estimate of advance tax respectively. 

The paragraph was refened to the Ministry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so fat been received (October 1989). 

3.38 Mistake in set off of unabsorbed investment allowance 

Under the Income-tax Act, 1961, where for any 
assessment year unabsorbed investment allowance under 
the head 'Profits and gains of business or profession' 
cannot be set off against any other income in the relevant 
year such unabsorbed investment allowance shall be 
carried forward to the following assessment year and shall 
be set off against profits and gains of business or 
profession of that year and if there is no positive income 
in that year also, it can be carried forward to the sub
sequent year for set off upto a maximum of eight 
assessment years, immediately succeeding the assess
ment year for which loss was first computed. 

1. In the assessment of a limited company running a 
large texitle complex for the assessment year 1984-85, 
completed by the Inspecting Assistant Commissioner 
(Assessment) in March 1987 (revised in December 1987) 
an amount of Rs. 5,37,72,939 which included unabsorbed 
investment allowance of Rs. 45,66,915 pertaining to the 
assessment year 1981-82, was allowed as set off. Tbe audit 
scrutiny however, revealed that the investment allowance 
of Rs. 45,66,915 had already been set off in the assess
ment fot the assessment year 1983-84. The it regula1 set 
off of investment allowance of Rs. 45,66,915 again in the 
assessment year 1984-85, resulted in under assessment 
of income to the same extent involving short levy of tax 
of Rs. 37,51,695 (inclusive of inte1est of Rs. 11 , 14,302 
for short payment of advance tax). 

The paragraph was referred to the Ministry of Fiuance 
for comments in August 1989; the reply from the Govern
ment bas not so far been received (Octobe1 1989). 
However, the department bas accepted the objection . 

2. In tbe assessment of a company for the assessment 
year 1977-78 completed in March 1981 , net loss 
of Rs. l ,35,09,938 representing unabsorbed depreci- /. 
ation and unabsorbed investment allowance of Rs. I 
13,27,847 and Rs. 1,21,82,091 respectively was allowed 
to be carried forward for adjustment against future 
profit. This assessment was revised in April 
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1987 computing the loss at Rs. I, 14,60,454 representing 
unabsorbed investment allowance only. It was however 
noticed in audit that assessment for the assess
ment year 1978-79, completed in May 1987 (revised 
in January 1988) the toal income was determind at Nil 
taking carried forward loss of assess ment year 1977-78 
as Rs. 1,35,09,938 instead of Rs. 1.14,60,454. The mistake 
resulted in excess carry forward of unabsorbed in
vestment allowance of Rs. 20,49.484 involving potentia 1 
tax effect of Rs. l J ,83,576. 

The paragraph was referred to the Mini~try of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 
However, the department has accepted the objection. 

3. In the assessment of a company for the assessment 
year J 982-83 completed in March 1985 (revised in 
December 1986) unabsorbed investment allowance 
pertaining to the assessment years 1976-77 to 1981-82 
amounting to Rs. 9,34,277 was set off as claimed by the 
assessee. It was, however, noticed in audit that the in
vestment allowance admissible to the assessee company 
for the assessment years 1976-77 to 1978-79 and 
1980-81 amounting to Rs. 2,42, 190 a nd Rs. 4,89,882 
respectively was neither quantified nor allowed to 
be carried forward in tbe assessments made in Sep
tember 1980 and March 1983 respectively. Thus set off 
of investment allowance of Rs. 2,42, 190 and Rs. 4,89,882 
pertaining to the assessment years 1976-77 to 1978-79 
and 1980-81 respectively in the assessment year 1982-83 
was not in order. The mistake resulted in under-assess
ment of income of Rs. 7,32,072 involving a tax under 
charge of Rs. 4,59,228 including short levy of interest of 
Rs. 9,004 for late filing of return in the assessment 
year 1982-83. 

The paragraph was referred to the Ministry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

4. ·ln the assessment of a company for the assessment 
year 1985-86, completed in July 1987, the assessing 
officer computed the income as 'Nil' after allowing a de
duction of Rs. 3,67,387 towards current year's invest
ment all?wance and adjusting earlier ~ear's losses, though 
the earned forward losses of the earlier assessment years 
we1e required to be first adjusted against the business 
income of the assessment year 1985-86 and current year's 
investment allowance was to be allowed, if any income 
remained after such adjustment. Jn the case of assessee 
after adjusting the carried forward business losses foi: 
earlier assessment year 1985-86, no amounts had 
remained for adjustment of the investment allowance. 
The grant of investment allowance of Rs. 3 67 387 
resulted in excess carried forward of busine;s '1oss 
involving potential tax effect of Rs. 2,31 ,454. 

The Ministry of Finance have accepted the objection. 

, 5. The assessment of a closely held company for the 
assessment year 1979-80 was completed by Deputy 
Commi~sioner (Assessment) in September 1982 on 
taxable income of Rs. 10,61 ,25 I. The assessment was 
revised in March 1988 to give effect to appellate orders 
and a loss of Rs. 2,00,235 was determined which included 
business loss of Rs. 1,05,632 and unabsorbed depreciation 
of Rs. 94,603. It was, however, noticed in audit (Sep
tember 1988) that while carrying forward the loss for 
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adjustment against the profit~ for assessment year 1982-83 
in the assessment completed m March 1988, another sum 
of Rs. 2,00,235 towards unabsorbed investment allowance 

'f which was neither claimed by the assessee company nor 
due to it (as per the r<!cords) was ~!so carried forward and 
adjusted. The mistake resulted m short levy of tax of 
Rs. l ,23, I 44 for the assessment year 1982-83. 

The Ministry of Finance have accepted the objection· 

3.39 Mistake in excess set off of unabsorbed develop
ment rebate and depreciation. 

l. Under the Income-tax Act, 1961, where for any 
assessment year, the development rebate/d.epre.ciation 
cannot be set off or is not wholly set off agalllSt mcome 
under any head of income in accordance with t~e 
provisions of the Act, such development rebate/deprecia
tion is carried forward to the following assessment years, 
upto a maximum of eight assessment y~ars immediately 
succeeding the assessment year foi~ which the l~ss was 
first computed and is set off against the profits and 

v . gains of business or profession of these years. 

(i) The assessment of a widely held company for the · 
assessment year 1980-81 completed in September 1983 
was revised in March 1988 to give effect to the appellate 
orders, determining the taxable income as Rs. 28,37,820 
after setting off a sum of Rs. 13,85,106 towards unabsor
bed development rebate relating to assesment years 
1975-76 and 1976-77 and unabsorbed depreciation 
relating to assessment years 1976-77 and 1977-78 
aggregating to Rs. 3,69,563. Audit scrutiny (November 
1988) however revealed that out of the sum of Rs. 
13 85 ,106 set off a sum of Rs. 3,40,344representing the 

) ' ' . unabsorbed development rebate relatmg to assessment 
year 1975-76 and Rs. 6,46,252 being unabsorbed develo
pment rebate and depreciation relating to assessment 
year 1976-77 were already adjusted in the original 
assessment of assessment year 1977 - 78 completed 
in September 1980 in which a pos~tive income of 
Rs. 16,25,892 was initially determined. Futher, as per the 
revision made in August 1986, the correct amount of 
loss relating to assessment year 1977-78 was Rs. 3,57,43:4 
as against Rs. 3,62,721 adjusted in the assessment for 

~ the assessment year 1980-8 1. The mistakes result~d . in 
excess carry over and set off of unabsorbed deP_reciat~on 
and business loss amounting to Rs. 9,91,883 mvolvmg 
short levy of tax of Rs. 5,86,45 1 for assessment year 
1980-81. 

The paragraph was referred to the Ministry of Finance 
for comments in June 1989; the reply from the Govern
ment has not so far been received (October 1989). 

(ii) In the case of an assessee compan:y unabsorbed 
development rebate of Rs. 2, 15,727 relatmg to assess
ment year 1974-75, was allowed to be carried forward in 
the assessment for the assesment year 1983-84, assessed 
in February 1987, even after the eighth assessment year. 
The mistake resulted in excess carry forward of unabsor
bed development rebate by Rs. 2, 15, 727 involving 
potential tax under charge of Rs. 1,21 ,61 6. 

( The paragraph was referred to the Ministry of Finance 
for comments in April 1989 ; the reply from the Govern
ment has not so far been received (October 1989). 
However, the department has accepted the objection. 

3.40 Incorrect computation of capital gains 

1. Under the provisions of the Income-tax Act, 1961 , 
any profit and gains arising from the transfer of a 
capital asset are chargeable to tax under the head 
'Capital gains' except in cretain specifieq cases and is 
deemed to be the income of the previous year in which 
the_transfer takes place. While, computing income from 
'Capital gains' the Act provides for certain deductions 
in the case of assessees other than companies. In the 
case of companies such deduction is, however, not 
allowed but the income is taxed at certain concessional 
rate$ of tax. 

In the assessment of a closely held company for the 
assessment year 1985-86 completed in February 1988, 
long term capital gains relating to sale proceeds of 
structural materials and building materials was computed 
at Rs. 5,66,451 after allowing a deduction of Rs. 3, 77,634 . 
But this deduction is admissible only in the case of 
non-company assessees and the assessee being a comp
any, the incorrect allm".'ance of the deduction resulted 
in under assessment of mcome by Rs. 3,77,634 and an 
under charge of tax of Rs. 1,98,257 including short levy 
of interest of Rs. 9,440 for late submission of return 
of income. 

~ The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 

2. Under the Income-tax Act, 1961, the income 
chargeable under the head 'Capital gains' shall be 
computed by deducting from the full value of the 
consideration, the cost of acquisition of the asset includ
ing the c<?st of any improvements_ the~eto and !he 
expenditure mcurred wholly and exclusively m connect10n 
with the transfer. The cost of acquisition shall be the cost 
of the acquisition of the asset to the assessee or the fair 
market value of the!asset as on 1 January 1964. It has 
been judicially held that when the entire shareholding 
including bonus sh~r~s are transferred. ~~ an assessee, 
question of determmmg cost of acqu1Slt10n of bonus 
shares separately would not arise. 

A foreign company sold during the previous year 
relevant to assessment year 1985-86, 13,598 shares 
comprising of 6,799 equity shares and equal number of 
bonus shares ofRs. 100 each held in another company 
at the rate of Rs. 350 per share. While computing the 
capital gain in the assessment for assessment y~ar 1985:86 
completed in Decermber ~9~7, the assessmg officer 
determined the cost of acqu1st10n for 6,375 shares pur
chased before l January 1964 at the rate of Rs. 116.34 
per share (being the market value as on 1 .1 . 1964) and 
for the remaining 7,223 shares at the average cost of 
Rs. 50 per share which was arrived at by dividing the 
total cost of Rs. 6,79,900 by the tota l number of shares, 
namely 13,598. As the assessee had sold its entire share 
holding including 6, 799 bonus shares, the bonus shares 
were not required to be considered seP,arately while 
determining the cost of acquisition in the light of the 
judicial decision mentioned above. The mistake resulted 
in excess computation of cost of acquisition by 
Rs 3 18 750 which in turn led to under assessment of 
capitai gitlns by an identical amount resulting -in short 
levy of tax of Rs. 1,32,281 including interest of 
Rs. 4,781 for late filing of the return. 
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The paragraph was tefened to the Ministry of F inance 
for comments in August 1989; the reply from the Govern
ment has no t so far been received (Octover 1989). 

3. During the previous year relevant to the assessment 
year J 984-85, a closely held company sold a piece of land 
a<lrneasuring 1,842 square yard with a building thereon 
foi Rs. 5,00,000 and returned a capital gain of Rs. 1,97, 120 
after deduction from. sale consideration a sum of 
Rs.3,02,800 towards cost of the assets. This was accepted 
in the assessment for the assessment year 1984-85 
completed in December 1986. Audit scrutiny revealed in 
June 1987 thaL the property sold was a part of a proper ty 
consisting of a factory building, store room godowns, 
out house and vacant land measuring 8,550 square yards 
purchased years' back for Rs. 68,000 a nd the assessee 
had already sold two pieces of the land during the 
previous years relevant to the assessment years 1968-69 
and 1979-80. The gains a rising from these two sales were 
charged to tax as capital gains by the assessing officers 
fixing the cost of acquisition of the vacant land at Re. 
J per square yard aud that of che building at Rs. 25,000. 
These assessments had been confirmed by the Commis
sioner oflncome-tax (Appeals) in Aptil 1984. Adopting 
the same rate of valuation for land and building in the 
absence of details of buildings' cost, the cost of acquisi
tion ofland and building sold in the previou year relevant 
to the a!>sessment year 1984-85 was only Rs. 26,842. 
The co.-rect amount of capital gains assessable to tax 
was; therefore, Rs.4, 73, 158 as agaimt R s. I ,97, 120 
computed. The mistake resulted in short computation of 
capital gains of Rs. 2, 76,038 with consequentia l short 
levy of tax of Rs. 1,21,885 for a ssessment year 1984-85 

The Ministry of Finance have accepted t he objection. 

· The details of the cases are as under 

SI. Name of the assessee 
No. 

A 

2 B 

3 c 

4 D 

5 E 

6 A 

7 B 

8 c 
9 D 

IO E 

J l A 

12 A 

Total 

The pa ragraphs were referred to the Ministry of 
F inance for comments between May 1989 and August 
1989 ; the reply from the Government has not so far 

3. 4 l lncomc escaping assessment 

1. 1t has been j udicially held (97 JTR 6 15 S.C.) 
that the amount of Sales-tax collected by a trader in 
the course of business constitu tes his trading receipts 
and is to be included in his tota l income. If a nd when 
the assessee paid the amount so collected to the Govern
ment o r refunded any part thereof to the p~trchaser 
unless specifical ly exempted from tax by the provisions 
of the Act, the assessec would be entitled to claim deduc
t ion of the sum so pa id or refunded. Further, under the 
provisions of the Income-tax Act, 1961, as amended 
by the Fi nance Act, 1983, wi th effect from the assess
ment year 1984-85, in computing the business income 
of an assessee lia bil it ies for any sum payable by way o r 
tax or duty under a ny law for tbe time being in force 
will be allowed out o f the income of the p revious year 
in which such sum is actually paid irrespective of the 
method of accounting employed by the as~essee. ln 
other words these deductions a re admissible only o n 
actua l payment and not on accrual basis. 

In the assessment of twelve assessee companies for 
the assessment years 1984-85, 1985-86 and 1987-88 com
pleted between September 1986 and March 1988 it was 
noticed from the accoun ts of t he re levant previous years 
that liabili ties on acco unt of Sta te/Centrn l Sales tax 
and excise duty collected during the years but no t paid 
to the Government/refunded to the parties were allowed 
as deduction while computing the business income for 
the relevant assessment years. Fai lure to disallow the 
unpaid liabilities resul ted in undcr-a11sessment of income 
a mounting to Rs. 273 . 14 lakhs involving U!'ldercharge 
of tax of R s. 189 .43 la khs includ ing interest fo r late filing 
of return/!.hort paymenl of advance-tax/excess-carry 
forward of una bsorbed investment allowance. 

Assessment year Unpaid sales tax/ 
Excise duty 

liability 

Tax effect 

1985-86 1,28,90,604 74,44,323 
(Potential) 

1984-85 17,36, 142 17,77,288 

2,93,408 
(Surtax) 

1984-85 10,05,207 6,86,054 

1985-86 10, 15,741 8,83,879 

1985-86 4,06,606 3,68,206 

1985-86 1,85,649 1,86,888 

1985-86 39,54, 166 22,83,530 

1985-86 23.23,000 19,27,479 

1985-86 S,57,442 7, 11,8 17 

1985-86 6,31,650 5.35,286 

1987-88 9,45,742 5,20, 158 

1984-85 10,67,773 10,78,527 

1985-86 2,94,147 2,46,186 

2, 73,l 3,869 1,89,43,029 

been received (October 1989.) However, the Ministry of 
F ina nce/ department haw / has accepted the objections in 
two three cases ea-ch . 
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2. Under Lhe provisld lis of the Income-tax Act, 1961 , 
the tota l income of the previmis year of lt person includes 
all income from whatever source derived whfoh Is recei v
ed or deemed to be received in India each yclt-t' or 
accrues or arises or is deemed to accrue or arise to him 
in India during such year unless specifica lly exempted 
from tax by the provisions of the Act Further, any 
expenditure or trading liability incurred for the purpose 
of business carried on by an asses;,ce is all owed as a 
deduction in the computation of his income. Where, 
on a subsequent date, the assessee obtained any benefit 
in respect of such expenditure or trading liability allo
wed earlier, by way of remission or cessation thefeQf 
the benefit that accrues thereby, sha ll be deemed to be 
profits and gains of business or profession to be cha rged 
to income-tax as income of the previous year in which 
such remission or cessation takes place. Under the 
Act, amalgamation of two or more cotnpanics is recog
nised pro,·ided, inter alia, l ll the liabili t ies of a n1aka· 
mating company or companies immed iately before the 
amalgamation become the liability ofthc amalgamated 
company by virtue of 1 he amalgamation. 

A company ' A' owning an industrial undertaking and 
running under loss was amalgamated with another 
company 'B' with effect from I April 1978. a lter appro
val (February 1982) by the High Courts of Bombay and 
Madras. During the previous years relevant to the 
assessment years 1982-83, 1983-84 and 1984-85 financial 
institlttions and banks who were creditors of the amal
gamating company agreed to the remission of overdue 
interest of Rs. 1,44, 12,329 due to the above creditors, 
in accordance with the scheme of amalgamation . The 
amount so waived was credited to the general reserve 
account of the amalgamated company. Obviously 
1 he interest liability being revenue expenditure, had 
already been charged to accounts in the earlier years 
and had been allowed as deduction by the department 
in the hands of the amalgamating company. As such , 
the amount of Rs. 1,44, 12,329 remitted during the 
previous yea rs relevant to assessment years 1982-83 
to 1984-85 should have been treated as income and 
brought to tax in the assessme11ts of the amalgamated 
company for t he respective years. The benefit accruing 
on account of remission of the overdne interest was 
nevertheless not brought to tax in the assessment of 
the amalgamated company for assessment years 1982-83, 
1983-84 and 1984-85 (completed in M arch 1985, 
December 1986 and February 1987 respectively). T his 
was not also considered when the assessments were 
revised subsequently between March 1987 and January 
J 988. This led to under assessment of income of Rs. 
1,44, 12,329 and corresponding under charge of Rs. 
82,38,649 (including excess interest on advance tax 
am::)Unting to Rs. 1,07,46 1 to be withdrawn for assess
me11t year J 984-85). The consequent under charge of 
surtax for assessment year 1982-83 was Rs. 22,77,309. 
The surtax!assessments for;the remaining two assess ment 
years were still pending. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply from 
the Government has not so far been received (October 
1989). 

3. A widely held com!1a ny in the previous year rele
vant to the assessmenf year 1985-86 credited in the profit 
Cl nd loss Clccount. an amount of R$. :i l ,79.067 towards 

t:kce ~ provision/relating lo earlier years. The details 
on record revealed that the provision had been allowed as 
expenditure in the earlier assessment years. As this 
amount of Rs . 51, 79,067 was a lready charged to acc
ounts of the earlier years and was allowed as deduction, 
the ammmt when written back during the year should 
have been treated as income. H owever, while completing 
the assessment 1or the assessment year 1985-86 in Feb
ruary I 988, the amount of Rs. 51, 79,067 was not treated 
as income of that year. The omission resulted in under 
assessment of income of a like amount involving no
tional short levy of tax of Rs. 29,90,911 . 

The paragraph was referred to the Ministry of Fi
nance for comments in August 1989; the reply from 
the G overnment has not so far been received (October 
1989). 

4. l n the case of a company, provision of expenses 
and liabilities no longer req uired was written back to the 
extent of Rs. 9, 15,443 in its accounts for the previous 
year rele-vant to assessment year 1984-85. As the provi
sion in question had been allowed as deduction in earlier 
years. it was chargeable to tax when written back under 
the specific provision in the Act mentioned above. In 
the assessment completed in January 1988, for the assess
ment year 1984-85, the assessing officer did not include 
the amount in question while computing the business 
income of the assessee. Omission to do so resulted in 
excess determination of loss by Rs. 9, 15,443 leading to 
potential short levy of tax of Rs. 5.76,729. 

The Ministry of Finance have accepted the objection. 

5. In the case of a company provisions for excise 
duty and sales tax amounting to Rs. 2.09,517 and Rs. 
6,55,679 respectively were written back in the accounts 
of the year relevant to assessment year 1984-85. These 
provisions were allowed as deduction by the department 
in earlier assessment years. In the assessment for 
the assessment year 1984-85 completed in January 1987 
and revised in November 1987, the assessing officer 
included a sum of Rs. 1,05,774 only out of excise 
duty of Rs. 2,09,517 while computing the assessable 
income. Neither the amount of Rs. 6.55,679 relating to 
sales tax nor the balance of R s. 1,03, 743 relating to 
excise duty written back was considered in the computa
tion of total income. As the aforesaid amount written 
back represented benefit received by the assessee by way 
of remission of trading liabilities allowed in earlier 
years, the entire provision written back is chargeable 
to tax . Omission to include them resulted in under 
assessment of income by R s. 7,59,422 leading to short 
levy of tax of Rs. 4,67,039. 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989; the reply from the Gov
ernment has not so far been received (October 1989). 

6. The assessment of an assessee company for the 
assessment years 1983-84 and 1984-85 (assessments 
completed in November 1985 a.nd January 1987 respec·
tively) was computed at a loss m each of the said assess
ment years. It was, however, seen that the assessee 
company credited its profit and loss appropriation 
accounts in the previous years relevant to the assess
ment years 1983-84 and 1984-85 with the sums of Rs. 
2,71,466 and Rs. 3,69,767 respectively. This was shown 
as adjustment relating to previous years (net). These 
urns repre~~ntcd credit notes received from a coal 
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supplying agency in return for deliyering defective .coal 
in earlier years and other items which were also written 
back. Since the expenses for purchase of. coal. and t.he 
other relevant items bad already been debited m earher 
years accounts and had consequently been allowed in 
respect of assessments, the sums of Rs. 2, 7.1,466 a~d 
Rs. 3,69, 767 were required to be treated as income m 
the previous years relevant to the assessment yea~s 
1983-84 and 1984-85. Omission to do so resulted m 
excess computation and carry forward of business loss 
and unabsorbed depreciation aggregating to Rs. 6,41,237 
involving a potential tax effect of Rs. 4,33,230 for the 
assessment years 1983-84 and 1984-85. 

The paragraph was referred to the Ministry of Finance 
for comments in April 1989 ; the reply from the 
Government has not so far been received (October! 989). 

7. The note annexed to the accounts of an assessee 
company for the previous year relevant to assessment 
year 1987-88 showed that the coml.'any received a ref~nd 
of Rs. 4 55 662 being re bate of excise duty on production 
of sug~r for the season 1974-75 as per decis~on of 
Customs, Excise and Gold (Control) Appellate Tribunal. 
The Excise department had subsequently preferred an 
appeal before Supreme Court against ~he said decision 
of the Tribunal. Perusal of records disclosed that the 
assessce instead of crediting the amount to the profit 
and loss account as trading receipt provided the same 
in the Balance Sheet as current liability pending decision 
of appeal before the Court by the department. In 
the assessment for the assessment year 1987-88 
completed in September ~987 and su~seque~tly revised 
in June 1988 the assessing officer did not mclude the 
amount of Rs. 4,55,662 as income. As the liability for 
excise duty had already beer: allowed by t.he department 
in the earlier aEsessments, the rebate of excise duty should 
have been added back and treated as income of the 
previous year in which such r~fund was r~c:eived in accor
dance with the above mentioned prov1S1ons of the In
come-tax Act, 1961 , since the order of the Tribunal is 
a valid c rder so long as it is not over ruled. by the Supreme 
Cou1 t . The omission to do so resulted tn under assess
ment of income of Rs. 4,55,662 involving tax under 
charge ofRs.2,42,068 (including interest of Rs.14,237 for 
short payment of advance tax). 

The paragraph was referred to the Ministry of Fin
ance for comments in August 1989 ; the reply from the 
Government bas not so far been received (October 1989). 

8. An assessee company had written back in the 
accounts for the previous year relevant to 
assessment year 1985-86 a sum of Rs. 52,000 
which had been incurred in the eiulier years towards 
'salaries and rent'. This amount should have 
been credited to the profit and loss account and 
included in the total income. Similarly, during the same 
accounting period the assessee received a remission of 
Rs.3,93,988 from unsecured credit.ors . Both th~se 
amounts were required to be included ·~ the comp~tauon 
of total income of the assessee. Failure to mclude 
the aggiegate amount of ~s. 4,45,988 i~ the inco~e 
chargeable to tax rernlted tn the total income ~mg 
computed wrongly at a loss of Rs. l.,5~,860, against 
a positive income of Rs. 2,93,128. This mvolved short 
levy of tax of Rs. 2,34,880 (including inte1est of 
R~. 65,600 for non payment of advance tax). 

The departmet has accepted the objection. 

134 

The paragraph was referred of the Ministry of Fi
nana. for comments in April 1989; the reply from the 
Government has not so far been received (October 1989). 

9. Under the Income-tax Act, 1961, ar.y expenditure 
laid out or expended wholly and exclusively for the pu1 -
pose of business is allowable as cl.eduction in computing 
the business income of an assessee provided the expendi
ture is not in the nature of capital or personal expenses 
of the assesset. 

A nationalised bank had made investment in securities. 
The investments were valued by the bark at cost or 
market price whichever is lower at the end of the year 
and the resultant loss due to revaluation was claimed as 
deficiency in the market value. In the previous year 
ending 31 December 1979 relevant to assessment year 
1980-81, the assessee claimed a deduction of 
Rs.2,88,21,031 towards deficiency in the market value or 
securities. This was not allowed by the assessing officer 
in the original assessment made in September 1983 
but was allowed in the revision order made in F.ebruary 
1984 to give effect to an appellate order allowing the 
deduction subject to verifying the correctness of 
computation. Scrutiny of records (February 1987) 
revealed that for assessment year 1981-82, the appellate 
authority had held while allowing similar deduction 
that the appreciation or depreciation in the value of 
securities should be ascertained and the amount added or 
deducfted from the returne Cl income according as th ere was 
appreciation or depreciation. It was noticed from the 
details filed by the assessee for assessment year 1980-81 
that while the deficiency in the market value was Rs. 
2,88,21,031 there was a lso surplus in respect of some 
securities amounting to Rs .l ,17,77,172 but this su rplus 
was not taken into account while computing the total 
income. It was pointed out in audit (February 1987) 
that the omission to take into account the surplus 
arising out of revaluation of securities resulted in 
escapement of income by Rs.1 ,17,77,172 invo lving an 
undercharge of tax of Rs. 69.63,252. 

The paragraph was referred to the Ministry of Fi
nance for comments in July 1989; the reply from the 
Government has not so far been received (October 1989). 

10. Jn the assessment of a Government company 
for the assessment year 1983-84 completed in Ma:i.ch 
1987 the assessing officer adopted the value cf closing 
stock as on 31 March 1983 at Rs. 5,92,07.459 instead of 
the correct value of the stock at Rs.6,75,22,808. The 
difference of Rs.83,15,349 was due to an omission on the 
part of the department to take in.to account the stock 
with the disposal officers and in the show rooms. The 
mistake resulted in excess computation of Joss by Rs. 
83,15,349 involving a potential tax effect of Rs.46,87,778. 

The Minist ry of Finance have accepted the objection. 

11 . Under the provisions of the Income-tax Act. 
1961, as applicable from the assessment year 1976-77 
profits of a non rerident assessee engaged in the business 
of operation of ship shall be calculated at seven and 
half per cent of the aggregate amount li) paid or 
payable in India or out of India for carriage 'of 
passengers, live-stock, mail or goods shipped at any 
port in India (ii) received or deemed to be received in 
India for carriage of passengers, livestock, mail 
or goods shipped at any port outside India. 
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In the assessment of a non·residentshippingcompany 
for the assessment year 1983·84 assessed in February 
1986, container detention charges of Rs. 16,72,544 
recovered from the consignees in India was a~sess<;d 
at the rate of seven and half per cent. The concessional 
rate <.f seven and half per cent was applicabk only for 
freight receipt from carriage of passenger :, Jive-~tock, 
mail or goods. As carriage charges did not include 
demaurrage received for container detention, it was 
required to be assessed at the rate of 100 per cent instead 
of seven and half per cent. The mistake resuted in under 
assessment of income of Rs.15,47,103 with consequent 
under charge of tax of Rs.12,99,043 including short 
levy of ~urtax of Rs.I ,88,997. 

The paragraph was referred to the Ministry of Fi· 
nance for comments in August 1989; the repl} from the 
Government bas not so far been received (October 1989). 

12. Under the provisions of the Income-tax Act, 1961 , 
where in respect of any assessment year the net result 
of computation under " Capital gains" relating to short 
term capital asset is a loss and the assessee has income 
assessable under any head of income other than 'Capital 
Gains', the assessee shall be entitled to have such loss set 
off against income under other head of income It has been 
judicially held that tax planning may be legitimate 
provided it is within the frame work of law but it is 
wrong to avoid the payment of tax by dubious methods. 

A private limited company acquired in February 
1982, 19,300 shares of another private limited company 
by way of gift and an additional 10,000 shan:.s of the 
&ame company at a nominal priceofrupeeone each . All 
these 29,300 shares wP-r~ sold within a few days of acq· 
uisition for Rs. 29,300. The cost of acquisition of the 
gifted shares was determined at Rs.19,40,000atRs. 100 
per share under the provisions of the Income.tax Act. 
On the sale of the shares the assessee claimed 
a short term capital loss of Rs. 19.10 lakhs 
which was allowed by the assessing officer in the asse· 
ssments completed in November 1984 and February 
1986. It was seen in audit that the company whose 
shares were acquired was taken over by the Govern· 
ment in May 1979 and there was no material 
change in the balance sheets of the company for the 
yean. 1979, 1980, 1981 and 1982. The assessing officer 
himself had stated in the assessmert order that even 
after adjustm~nt of debit balance of the accumulated 
losses and the loans there were investment value of the 
shares. As such the value of the share could not be 
below its face value viz. Rs. l 00 and the sale of the 
shares at Re. I each and consequent claim for a 
short term capital loss of Rs. 19 .10 lakbs was only 
a device to avoid tax and deserved to be disallowed in the 
light of the Supreme Court decision cited above. Tho 
comission resulted in under assessment of income of 
Rs.19.10 lakhs involving a tax effect of Rs.11 ,75,055. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from the 
Government has not so far been received (October 1989). 

13. Under the Incomo·tax Act, 1961, income 
chargeable under the bead 'Profits and gains of business 
or profession is computed in accordance with the 
method of accounting regularly emp1oyed bytheassessee. 
Where an assessee follows mercantile system of acco· 
un.tin$ tho net profit or Joss is calculated after taking 

into account all the income actually received as woll 
as accrued or deemed to accure as well as all expenditure 
and the liability incurred relating to the period regard
less of their actual receipt or payment. 

During the previous years releva nt to the assessment 
years 1983-84 and 1984·85, a compa ny engaged in the 
manufacture c·f tea produced 8,96,232 Kgs and 1,83,650 
Kgs. of tea includng 3,53,349 Kgs. and 24,508 Kgs of 
tea manufactured for its sister concerns. The profit and 
loss account of these two years was debited with the full 
manufacturing cost. However, it was credited with the 
realisable cost of 5,42,883 Kgs and 1,59,142Kgsoftea, 
leaving the balance of3 ,53,349 Kgs and 24,508 Kgs of tea 
produ<Xd for its sister concerns out of account. As 
the company was following the mercantile system of 
accounting and had debited the profit and loss with 
the full cost of manufacture, the realisable cost of tea 
manufactured fo the sister concerns aggregating to 
Rs.9,89,974 was required to be assessed in the a~sessment 
years 1983·84 and 1984·85. The omission resultea in 
under assessment of income ofRs .9,89,974 and short levy 
oftax of Rs. 6,09,796. 

The paragraph was referred to the Ministry of 
Finance for comments in April 1989 ; the reply from tho 
Government bas not so far been received (October 1989), 

14. A tea company following mercantile system of 
accounting credited in its accounts for the previous year 
relevant to the assessment year 1984-85, accrued interest 
of Rs. 5,21 ,946 receivable from another company. 
Thi~ accrued income although taxable in the hands of the 
assessee company was not considered by the department 
while computing business income of the company for the 
assessment year 1984·85 in January 1987. As interest 
income of a tea company is treated as non agricultural 
income, the amount of Rs. 5,21 ,946 was wholly taxable. 
Omission to include interest income resulted in under· 
assessment of income of Rs. 5,21 ,946 with consequent 
undercharge of tax of R11, 3,01,423. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989 ; the reply from the Govern
ment bas not so far been received (October 1989). 

15. While completing the assessment of a private 
limited company for the assessment year 1984.85 in 
March 1987, the assessing officer did not disallow and 
add back to the income of the relevant previous year, 
expenses in respect of liquidated damages amounting to 
Rs. 2,77,668 relating to an eai:lier previous year, already 
claimed in t_he relevant assessment year. The omision to 

, do so resulted in income escaping assessment to the 
extent of Rs. 2,77,668 having tax effect of Rs. 2,35,519 
(inclu<ting interest of Rs. 60,587 for short payment of 
advance·tax). 

The paragraph was referred tc the Ministry of Finance 
for comments in August 1989, the reply from the Govern
ment has not so far been received (October 1989). 

16. A company following mercantile system of accoun
ting credited in its accounts for the year ended 31 March 
1983 relevant to the assessment year 1983·84 a sum 
of Rs.2,47,259 towards interest accrued on loan of 
R s.32,53,500 advanced from time to time to another 
company. But a correlation of assessment records 
revealed that the borrowing company (having identical 
pr~vious years) debited n sum of Rs.5,75,334 in its 
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accounts as interest payable to the assessee comp~y 
for the period 1 April 1982 to 31 March 1983. The mt
erest accrued on the aforesaid loan was thu s 
credited short by R s.3,28,075 in the books of the assessec 
company. This led to excess computation of loss by the 
identical amount invo lving a potent ial tax effect of 
Rs. l ,89,463. 

The Ministry of F inance have accepted the objection. 

17. It has also been judicially held that the mere fact 
that an amount d ue to the assessee has been carried to a 
suspense account cannot be held to mean that income had 
not accrued to the assessee. 

(i) The Income-tax assessment of a private limited 
investment company for assessment yea r 1985-86 was 
complctea in November 1987. From the notes on account:. 
for the previous year ending 31 D ecember 1984 relevant 
to assessment year 1985-86, it was seen that interest of 
Rs. 6,20,01 7 receivable on the loans given to ct:rta in 
parties were not accounted for on the ground that the 
recovery was doubtful. As t lle company was following 
mercantile system of accounting the interest due on the 
Joans was required to be brought to tax. Failure to do w 
resul ted in u nder a~ses smcnt of income of Rs. 6,20,017 
involving potent ial shot t levy of tax of Rs. 4,23,162. 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989 ; the rep ly from the Govern
ment has not so fa r been received (October 1989). 

(ii) In the assessment of a non resident banking 
company completed in February J 988 for the assessment 
year 1987-88, an amount of Rs. 2,63,072 being interest 
credited to a 'Interest Suspense Reserve Account' was not 
assessed to tax. The omission of income by the like sum 
and under-cha rge of tax of R s. 1,77,405 including interest 
for short payment of advance tax. 

The paragraph was referred to the Ministry of Finance 
for comments in August 1989 ; the reply from the Goven
ment has not so far been received (October 1989). 

18. A widely held company, follwing the mercantile 
system of accounting, d id not bring to account the interest 
of Rs. 5,59,578 accrued dur ing the previous year relevant 
to the assessment year 1986-87 and the assessing officer 
also omitted to assess the accrued intere£t in the assess
ment for 1986-87. The omission resulted in short levy of 
oftax R s. 3,34,120 including interest for late filin~ of 
returns and non-submission of estimate of income. 

The Ministry of Finance have accepted the objection. 

19. An assessee company was a llowed interest by 
Government o n the excess payment of advance tax ft •r 
the assessment yea1 1978-79, the assesment for which was 
completed in September I 981. Since the interest of 
Rs.2,65,802 was quantified in the previous year relevant 
to the assessment year 1982-83 the same should have been 
taken as income of the assessee for the assessment year 
1987-83 completed in Februa ry 1986. The omission led to 
escapement o f income of R~. 7,65,802 with consequent 
short levy of tax of Rs. 2,24,745 inclusive of interest of 
Rs. 74,900 fer short payment of advance tax in 
assessment year 1982-83. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of Finance 
for comments in .Tune 1989; the reply from the Govern
ment bas not so far been received (October 1989). 

20. T he Tncome-tax assessments of 1 closely held 
company for the assessment years J 983-84 and 1984-85 
were completed in March 1986 and Fcbruarv 1987 
determining a loss of Rs. 7,81 ,452 and a total ine"ome of 
Rs. 7,47,680 respectively. Audit scrutiny in Mar1,;h 1988 
revealt:ci that the assessee ··ompany wa5 pa id on in t::aest 
of Rs. l ,22,303 and Rs. 1.76.267 on accoui1t of excess 
advance tax pa id for the asses meat years 1979-80 and 
1980-81 as determined in the assessment completed in 
September ! 982 and December 1983 respectively. Though 
the interest was r ightly assessable in the assessment 
for the assessment years 1983-84 and 1984-85, yet it 
was neither returned by the assessee company nor was 
it brought to tax by the department. The omission 
resulted in excess determination of loss by Rs. l .22,303. 
and under assessment of income bv Rs. 1,76,267 
involving potential tax demand of R . i ,88,097. 

The departmnet ha~ accepted t he objection. 

T he paragraph was referred to the Ministry of r1-
nance for comments in August 1989; the reply from the 
Government has not so far been received (October 1989). 

2 1. The assessment of a p.·ivate limited company 
deriving inco J:Q.e from cold storage business for t he asse
ssment yea r 1977-78 was reopened on the basis of a 
search conducted in the premises of the compan y as well 
as those of its Managing Director. D ocuments seized 
disclosed, inter alia , that potatoes sold through trucks 
worth Rs.85,905 were kept out of the account furnished 
with the return of income. While completing the re
assessment in October 1987, the assessing officer omitted 
to include this sale proceeds in t he total income of the 
assessee. The mistake resulted in sort computation of 
income by Rs.85,905 w;th consequent under charge 
of tax of Rs. 1,24,51 7 (inclusive of interest for delay in 
filing of return and non payment of advance-tax). 

Th<- paragraph was referred to the M inistry of Finance 
' for comments in April J 989 : the reply from the Govern
men t has not so far been received (October 1989). 

3.42 Incorrect set off and carry forward of losses 

l . As during the previous years, during test check 
a large n umber of cases of ' incorrect set-off and carry 
forward of losses' were noticed during 1988-89 also. 
A few major instances arc detailed below : 

The assessment of a company for the assessment year 
1982-83 completed in February 1985 was revised 
in January 1987 determining the income as 'NIL' 
after set o ff of a part of w1absorbed depreciation of 
Rs.5,69,450 relating to assessment year 1966-67. T he 
unabsorbed depreciation. business loss and unabsorbed 
development rebate fo r assessment years 1966-67 to 
1973-74 and 1978-79 amounting to R s.29,91,832 
was allowed to be carried forward for set off in sub
sequent years. It was noticed in audit that a sum of 
Rs. 12,25,994 representing unabsorbed depreciation and 
business loss for assessmen t yea rs 1966-67 to 1970-7 1 
was already set off against the revised positive income 
for assessmen t year 1976-77 as computed in January 
1985. T his set off of R s.12,25,994 in the assessment year 
1976-77 was lost sight of at the time of asse~sing the 
income for assessment year 1982-83 on a later date. 
This led to excess carry forward of business loss, 
unabsorbed d epreciation and unabsorbed develop
ment reba te by Rs.12,25,994 in the assessment year 
1982-83 involving potential tax effect of Rs.7,53,987 
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The departmen t has accepted the objection. 

T b.e paragraph was referred to the Ministry of Fi
nance for comments in January 1989; the reply from the 
G0Yernm.~ 1tt Itas no so far been received (October 1989). 

2. The assessment of a widely held company for the 
assessment year 1981-82 originally completed in August 
l 984 was revised in December 1984 computing a business 
loss of Rs.6,42,733 and unabsorbed investment allowance 
of Rs. 5, 51,491 which were allowed to be carried forward 
and set off P.gainst the business income for assessment 
year 1982-83 in the assessment completed in January 
1985. The assessment for assessment year 198 1-82 
was revised in January 1987 and the business loss of 
Rs.6,42,733 was converted i11to profit and the investment 
allowance of Rs.5,5 1,49 l was also allowed as deduction 
from the posi tive business income. To give effect to 
appellate ordc:·s al!o'.ving certain rel iefs, the assessment 
for assessmen t year 1982-83 was also revised in Ja
nuary 1987 and the total income dete!-r.a.ined as a loss. 
However. the business loss and unabsorbed investment 
allowance aggregating to Rs. 11 ,94,224 originally set off 
in January 1985 w::.s omitted to be withdrawn consequent 
on the revision of asseGsment for the assessment year 
1981-82 and this amount was allowed to be carried for
ward for adjustment against the income of subsequent 
assessment years. The mistake resulted in irregular carry 
forward of business loss and wrnbsorbed investment 
allowance aggregating to Rs.11,94,224 with a conse
q uetial potenti.d undercha rge of tax ofRs.6,73,243. 

The Ministry of Finance have accepted the objection. 

3. fn the assessment of an assessee company for the 
assessment years 1980-81 , 1981-82 and 1982-83, the 
taxable income was computed at a loss aggregating to 
Rs.24,39,903 which was allowed to be carried forward. 
The assessee had positive income for the assessment years 
1983-84 and 1984-85 against which loss <"' mounting to R s. 
l9,56,6i6 (Rs 10,19,501 in :Lssessment year 1983-84 
andRs.9,37, 115 in assessment year 1984-85) was 
adj usted leaving a balance of loss of Rs.4,83,287. 
However, a sum of Rs. 10,47,7 13 (Rs.8,62,616 for the 
assessment year 1981-82 and Rs. 1,85,097 for the as
sessment year 1982-83) instead of the con ect amount 
of Rs.4,83.287 was allowed to be carried forward in the 
assessment order for the assessment year 1984-85 passed 
in January 1987. T he mistake resulted in excess amount 
of loss o f R s.5.64,426 being carried forward in the 
subsequent years with consequent potential tax effect 
of Rs.3 ,55,590. 

The Ministry or Finance have accepted the objection 
in princi p!e. 

4. In the assessment of a tea company for the assess 
ment )'e:i.r 1985-86 completed in March 1988, the 
assessing officer ac'justed the business loss ofR s.5,93,999 
for t he assessment yef1. r 1983-84 as claimed by the 
assess~e. Hovvever , verjfication in andit of the a~sess
roent rec1rds for the agscs~mcnt year 1983-84 revealed 
th'lt t he business lo~s as assessed by the department 
was Rs.4,00,720 only. The incorrect adjustment of 
business 1o~s of Rs.5,93,999 imtead of the correct 
amount of R s. 4,00,720 resulted in under-assessment of 
income of R s. J ,93 ,279 involving undercharge of tax of 
R~ . 1,92,914 (includi ng short levy 0f interest ofRs.61,003 
for late fi ling of re. turn and short p ayment of advance 
t::ix) . 
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F urther due to mistake in calculation of interest, there 
was a lso a short levy of interest of Rs.94,465 for shor t 
payment of advance tax. The above mistakes resulted in 
short levy of tax aggregating to Rs.2,87,379 for the ass
essment year 1985-86. 

The Ministry of Finance have accepted the objection. 

5. Unabsorbed losses can be set off only ifthc business 
or professio n fo r which the loss was originally computed 
continued to be ca1 ried on in the p revious ye,l.r re
levant to that assessment year. 

A propr ietory concern of an assessee company which 
had not carried on any fibre manufacturing activity 
since the previous year ending July 1981 was allowed 
to carry forward and set off of business losses of the 
concern relating to ass~ssment yea rs 1982-83, 1983-84 
and 1984-85 amount ing t o R s. 2,57,740, Rs . .2,63,665 
and Rs.2,03,948 respectively against the income of the 
main company. T he incorrect carry forward 
and set off of these losses relating to the closed 
concern resulted in under assessmen t of income by 
R s.3,93,290 for the assessment year 1984-85 (income 
in assessment years 1982-83 and 1983-84 being below 
taxable limit) involving short levy of tax of Rs.2,71 ,922 
(including interest of Rs.24, 150 for short payment 
of advance tax). 

The Ministry of Finance have accepted the objection 
for the assessment years 1983-84 a nd 1984-85. For the 
assessment year 1982-83, the Ministry have stated that 
the rectfiicatory action has become time barred. 

6. The total income of a private limi ted company 
for the assessment year 1985-86 was computed at R s. 
3,35,763 which comprised of house property income of 
Rs.2,56,446 and business income of R~.79, 317. The 
assessing officer while completing the assessment in 
N ovember 1987 a llowed set off unabsorbed business loss 
of Rs.3,35, 163 relating to t he assessment years 1977-78, 
1979-80, 1980-81, and 1982·83 against this income and 
reduced the taxable income to nil. As the unabsorbed 
business less of earlier eassessment years could be set 
off only against the business income of Rs. 79,3 17 
and not against t he income from house property, the 
erroneous adjustment resulted in unde1 assessment of 
income by Rs.2,56,446 for the assessment year 1985-86 
involving short levy of tax amounting t o R s.2,47,21 G 
(including interest). 

The Ministry of Finance have accepted the objecti on. 

7. In the case of a public limited company. the 
assessment for the assessment year 1982-83 was complet
ed in March 1985 allowing set off of businijSS loss of 
Rs. 4,05,352 pertaining to the assessment year 1981-82. 
The assessment for the assessment year 1981-82 was 
completed in September 1984 comp:rting the loss at 
Rs. 7,96,775. The assessment wa.s revised in June 1987 
for givine effect to appellate o rders and a taxable 
income ?.t R s. 21,64,689 was computed. Thus no bur,iness 
loss existed to be carried fcrw~rd for the fo llowing 
asses~ment year 1982-83. However, the assessment 
for the assessment year 1982-83, was not rectified simul
tane.:)Us!y withdrawing the business loss of Rs. 4,05,352 
allowed in M arch 1985. T he omission to rectify t he 
assessment of as<;essment year 1982-83 resulted in under 
assessment of income of Rs. 4.05.352 involving short 
levy of tax of Rs. 2,28,5! 7. · -
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The Ministry of Finance have eccepted the objection. 

8. The total income of a company for the assessment 
year l 984-85 was originally computed in Feb1 uary 1985 
at Rs. 3,96,346 which comprised of income from other 
sources of Rs. 3,91,318 and business income of Rs. 5,028. 
The assessment was subsequently revised in July 198-, 
in which the assessing officer allowed set off of unabsor
bed business Joss of Rs. 2, 73,840 in aggregate for the 
assessment years I 980-81 and 1983-84 against the income 
of Rs. · 3,96,346 and reduced the total income to 
Rs. 1,22,506. As the unabsorbed business loss of the 
eariler years could be set off only against the business 
income of Rs. 5,028 and not against the income from 
other so urces of the assessmeo.t year 1984-85, there was 
an under-assessment of income of Rs. 2,68,812 leading 
to under charge of tax of Rs.1,93,475 (including short 
levy of interest of Rs. 24,125 for late submission of 
retu1 n and short payment of advance tax). 

The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 

9. The assessments of a closely held company for the 
assessment years 1984-85 and 1985-86 were completed 
in Jnne 1986 and October 1987 on taxable incomes of 
Rs. 17,350 and Rs. 17,435 after adjusting Rs. 1,03,424 
and Rs. 1,30,264 respectively towards unabsorbed busi
ness loss relating to the assessment year 1981-82. 
It was however, noticed that based on the orders of the 
Co mmissioner of Income tax issued in Feburary 
1988, the assessment for the assessment year 198 1-82 
(for which the business loss of Rs.2,39,832 was determind 
in January 1986) was revised in March 1988 computing 
taxable income of Rs. 3,90,650. However, the assess
ments for the assessment years 1984-85 and 1985-86 we1e 
not co1 respondingly revised to withdraw the carried 
forward business loss of the assessment year 1981-82 
which was adjusted earlier. The omission to do so result
ed in under assessment of income of Rs.2,33,688 in the 
assessment years 1984-85 and 1985-86 involvingshort 
levy of tax of Rs. 1,59,490. 

The paragraph was refe1 red to the Ministry of Finance 
for comments in June 1989 ; the reply from the Govern
ment has not so far been received (October 1989). • 

10. In the assessment of a private limited company for 
the assessment year 1983-84 completed in September 1986 
a loss of Rs. 1,44,406 pertaining to assessment year 
1982-83 was adjusted. The assessment for assessment 
yea1 1982-83 was revised in October 1986 and Joss was 
recomputed at Rs. 1,68,044. The balance of unabsorbed 
loss of Rs. 23,638, was to be set off, while giving effect to 
a ppcl!a te orders dated 3.12.1986, fo1 assessment. year 
I 983-84. However, as against Rs.23,638, the assessing 
office1 ~et off the entire unabsorbed loss of Rs. 1,68,044. 
The incorrect set off of loss resulted in. excess adjustment 
of loss of Rs. 1,44,406 and consequent short levy of 
tax of Rs. 1,68,878 (including interest for late fi ling of 
return and short payment of advance tax) . 

The Ministry of Finance have acepted the objection. 

l I. The assessment of a widely held company fo r Lhe 
assessment year 1982-83 was competed in December 1984 
determining the income as 'NIL' and allowing a sum of 
Rs. 2,72,989 as unabsorbed investment allowance which 
was ~arried forward and s~t off in the assessment for 

the assessment year 1983-84 completed in October 1985. 
The assessment for the assessment year 1982-83 was 
revised in January 1987 to give effect to the orders of r 
Commissioner of Income-tax (Appeals) which resulted 
in enhancement of the unabsorbed investment allowance 
to be carried forward to Rs. 3,29,936. Accordingly, the 
assessment for the assessment year 1983-84 was also 
revised on the same date in which the sum of Rs.3,29,936 
was again set off as unabsorbed investment allowance 
over looking the fact that the set off of a sum of Rs. 
2,72,989 had already been allowed on this account in the 
original assessment made in _ October 1985.. The 
mistake resulted in excess set oft of unabsorbed mvest-
ment allowance by Rs. 2, 72,989 with a consequent short 
levy of tax of Rs. 1,53,899 in the assessment year 1983-84. 

The Ministry of Finance have accepted the objection. 

12. The assessment of a company for the assessment 
year 1983-84 was completed in Februa_ry 1987 ~omputing 
a positive income of Rs. 4,89,402 agamst which unab
sorbed business losses of Rs. 2,21,257 and Rs. 2,68, 145 
for Lhc assessment years 1974-75 and 1975-76 -.i 
respectively were set off. As unabsorbed business loss for 
the assessment year 1974-75 could not be carried forward 
beyond the assessment year 1982-83, the set off of 
unabsorbed loss to the tune of Rs. 2,21 ,257 of the assess-
ment year 1974-75 against the income of the assessment 
year 1983-84 was not in order. The mistake_ led to under 
assessment of income. by Rs.2,21,257 leadmg to excess 
carry forward of loss by the same amount involving 
potential tax effect of Rs. 1,24,733 for the assessmenl 
year 1983-84. 

The <lepartmenl he1 s accepted the objection. 

The paragraph was referred to the Ministry of Finance 
for comments in April 1989 ; the reply from the Govern
ment has not so far been received (October 1989). 

13. The assessments of a private construction companx 
for the assessment years 1984-85, 1985-86 and 1986-87 
were completed in October 1986{November 1986 and 
'NIL' income was assessed after adjusting the loss 
pertaining to the assessment years 1979-80 to 1983-84. 
During the previous years relevant to assessment _years ).. 
1984-85 to 1986-87 the company was engaged m the 
business of technical consultancy, while the losses 
incurred in assessment years 1979-80 and I 983-8~, were 
on account of construction activity outside India. As 
the business in which Joss was incurred in 1979-80 
and 1983-84 was not continued in the assessment years 
1984-85 to 1986-87, the business losses could not be set 
off against the positive income in assessment years 
1984-85 to 1986-87 of a newly started business. The 
incorrect set off of losses resulted in under assessment of 
income aggregating to Rs. 5,03,969 involving under 
charge of tax of Rs. 2,48,356. 

The department has accepted the objection. 
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The paragraph was referred to the Ministry of Finance 
for comments in August 1989 ; the reply from the Govern
ment has not so far been received (October I 989). 

14. A company deriving inco1?1e froJ?l manufact';lrc 
and sale of sugar started a new 111dustnal undertaJci_ng 
namely 'Solvent ~lant U~.it' in back~ard area, which 
went into production dunng the previous year releyant 
to assessment year 1976-77 . fa the assessment of the 
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company for the assessment year 1980-81 completed 
in September 1984, the entire profit of Rs. 9,81,009 
in tbe new undertaking was adjusted against relief 
for establishing the industry in backward area and tax 
holiday relief relating to the assessment years 1976-77 
to 1980-81 . The assessments for the assessment years 
l 978-79 to 1980-81 were revised by the Inspecting As
sistant Commissioner (Assessment) in September 1987, 
to give effect to the relief granted by the Commissioner 
of Income-tax (Appeals) on account of export mar
kets development a llowance, etc., and to rectify certain 
mistakes. In the revised assessments, business loss for 
the assessment years 1978-79 and 1979-80 were deter
mined at Rs. 9,90,356 and Rs. 3,76,321 respectively 
and the income for the assessment year 1980-81 after 
s::t off of the business losses for these two years was 
determined at Rs . 'NIL' and the balance loss of Rs. 
2,25,783 was allowed to be carried forward. Audit 
scrutiny (December 1988) revealed that while com
puting the 'NIL' income for the assessment year 
1980-81, the profit of Rs . 9,81,009 (before tax reliefs 
of new industriai undertaking) of the new undertaking 
was not taken into consideration and the business 
losses for the assessment years 1978-79 and 1979-80 
which perta ined to the new undertaking, were adjusted 
against the profits of the old unit of sugar. Had the 
profit of Rs. 9,81,009 been included first and the corr
ect order of priority for adjustment of losses been 
observed, there would have been positive income of 
Rs. 5,59,246 for the assessment year 1980-81 and the 
business loss of Rs. 2,25,783 would not have arisen . 
The mistake resulted in under assessment of income of 
R s. 5,59,246 with aconsequent short levy of tax of 
Rs. 3,30,650 for the assessment year 1980-81. Besides, 
there was potential tax effect of Rs. 1,33,490 on bu!;iness 
loss of Rs. 2,25,783 which was wrongly allowed to be 
ca rried forwa rd. 

The paragraph was referred to the Ministry of Finance 
fo r comments in August I 989; the reply from the Govern
ment has not so far been received (October 1989). 

15. The hotel business of a company was taken over 
by a State Government in July 1980. The management 
was handec:I. over to an authority to look after the affairs 
of the hotel. The new body had no share capital and 
the department treated it as a company in which pub
lic were not substantially interested. The assessment 
of the new company for the assessment year 1984-85 
was made in March 1985 and revised in December 
1985 determir.ing a total income of Rs. 17,30,490 after 
adjusting carried forward business loss of Rs. 6,98,553 
of the erstwhile company relating to the assessment 
years 1977-78 and 1978-79. The new company had no 
one shareho lders of the erstwhile compal'.y as its share
holder as on the last <lay of the previous year relevant 
tv the assessment year 1982-83 in which the unabsorbed 
business loss of the erstwhile company was set off 
against the business income of the new company. 
The incorrect set off of loss resultoo in under assessment 
of income o f Rs . 6.98,553 with consequent undercharge 
of tax of Rs. 6,52,733 (including short levy of interest 
for late filing of return and short payment of advance 
tax) for the assessment year 1982-83. 

The department has accepted the objection . 

The paragrnph was referred to the Ministiy of Finance 
for comments in May 1989; the reply from the Govern
ment has not so fa r been received (October 1989). 

16. In the previous years relevant to assessment years 
1985-86 and 1986-87, an assessee company derived 
mo!e. ~ban 51 per c~nt. of its t~tal income from trading 
activ1t1es as comm1ss1on received and also sustained 
losses of Rs. 8,02,265 and Rs. 7,80,068 in the business 
of share dealings. The aforesaia losses were charged 
to the profit and loss account of the company and were 
allowed as deductions by the assessing officer while 
completing assessments in July 1987. As the company 
derived more than 51 per cent of its total income 
from a source other than that of a investment com
pany as defined in the Act, the losses sustained in 
share dealings should be taken to have arisen out of 
speculation business and this loss could be set off only 
against speculation profit. The allowance of such ded uc -
tion were, therefore, not in order. 

The incorrect set off of speculation loss against income 
from sources other than speculation business 
thus resulted in und ~r assessment of income of Rs. 
l 5,82,333 leading to total undercharge of tax of Rs. 
13,55, 174 for the assessment years 1985-86 and 1986-87 
(including interest of Rs. 3.16.181 for late submi~sion 
of return and short payment of advance tax). 
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The paragraph was referred to the Ministry of Finance 
for comments in July 1989; the reply from the Govern
ment has not so far been received (October 1989). 

17. A trading company deriving income mainly 
from agency commission was als-:; carrying on business 
in share dealings in the previous years relevant to the 
assessment years 1985-86, 1986-87 and 1987-88. The 
company sustained losses of Rs. 2,28,712 in the 
assessment year 1985-8'6, Rs. 6,67,124 in the assessment 
year 1986-87 and Rs. 1,85,266 in the assessment year 
1987-88 in share dealings and charged the losses to 
its profits and loss account. The losses were allowed 
by the assessing officer while completing the assessment 
in summary manner in October 1985. July 1987 and 
Ju~y 1987 .respectiv_ely. The losses being from specu
lation business which could be set off only against 
speculation profit, the deduction of the same frcm 
the profits of the company was not in order. The omis
sion to disallow the same resulted in underassessment 
of income of Rs. 2,28,712, Rs. 6,67,124 and Rs. 
2,85,266 in the assessment years 1985-86, l 986-87 and 
1987-88 respectively leading to undercharge of tax 
aggregating to Rs. 9,13,323 (including interest of Rs . 
68,880 and' Rs . 96,904 for late filing of return and 
non furnishing of estimate of advam.e-tax) for the 
three assessment years 1985-86 to 1987-88 . 

The paragraph was referred to the Ministry o f Fi
nance for comments in July 1989; the reply from the 
Govunment has not so far been 1eceived (October 
1989). 

18. In the case of a private limited company enga
ged in trading activities in the assessment for the as
sessment year 1984-85 completed in March 1988 the 
assessing officer had adju~ted the brought forward loss 
of Rs. 6,47,979 on the sale of shares against t he cur
rent year's capital gains on sale of land. As t he com
pany was not an investment company, the loss arising 
on the sale of shares was a speculation loss and was 
adjustable only against the speculation p rofits. In
correct adjustment of the loss against the capital gains 
resulted in under - assessment of income of R~. 6,47,979 
involving short levy of tax of Rs . 3.23,989. 
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The pa ragraph was ieferre d to the Min istry o f F inanr,c 
for comments in August 1989 ; the reply from the Govern
ment hns not so far been received (October I 989). 

19. A t rading company engaged mainly in the b u-; i
ness of commission agency was also carrying on busi
ness in share deal in gs in the previous years relevan t 
to the assessment years 1985-86 and 1986-87. The com
pany sustained losses o f Rs. 92,650 in the assessment 
year 1985-86 and Rs. 1,48,206 in the assessment yea r 
1986-87 in share d ealings . While computing the busi
ness income of the company for the assessment years 
1985-86 and 1986-87 in August 1987 and F ebruary 
L988 respectively in a summary manner, t he assessing 
officer allowed these losses as ded uctions. The loss 
being f rom speculatio n business, could be set off only 
against speculation profi ts a nd the d eduction o f t he 
same from the profits of t he com pan y was not in order. 
T he omission to disallow the losses resulted in u nder 
assessment of income of R s. 2,40,856 lead ing to unde1·
charge of tax aggregating to R s. 1,92,232 (including 
non levy of inte1cst o f R s. 21,988 and Rs. 32, 127 fo1 
late filing o r retu rns and non furnish ing of est imates oi· 
advance tax) i n the two a ssessment years. 

T he paragraph was referred to the Ministry of Finance 
for comments in Ju ne 1989; the r eply from the Go
vernment has no t so far been r eceived (October I 989). 

20. Jn the case .of a private limited company for the 
asscs~ment :year 1984-85, the aggregatt. loss on sale 
of fixed assets included an amount o f R s. 4,43,636 being 
loss on sale of plant and macrunery und er erection. 
W h ile completing the assessment for assessment year 
1984-85 in January 1987, the assessing officer set off 
the loss of R s. 4,43,636 against business income and 
com puted the net lo ss a t Ri. 1,25,947. As the plant and 
machinery was not insta lled and was n ot used for b usi
ness and as no deprecia t ion was admissible, t he loss 
of R s. 4,43,636 on sale of the plant and machinery 
was a capital Joss which could be set off only against 
capital ga ins. T he incorrect set off res~lted ~n under
assessment of income of Rs . 4,43,636 mvolvmg shor t 
levy of tax of Rs. 3,02,78 1. 

The paragraph was referrec1 to the M inistry of F inance 
for comments in February 1989; the reply from the G o
vernment has no t so far been received (October 1989). 

2 1. Jn the previous year relevant to the assessment 
year 1980-8 1, a tea company suffered long term capita l 
loss of R s.2,57,000 on sale o f lo ng term capita l assets 
and cla imed d educt ion for the same against other 
income for the year. While completing assessment for the 
assessment year 1980-8 1 in D ecember 1982 (subsequently 
revised in M arch 1987) the same was allowed by the 
Inspecting Assistant comm issioner (Assessment) as 
cla imed . As the long term capital loss ca n be adj usted 
only against long term capita l gain. the allowa_uc~ 
made by the assessing officer for such adj ust ment against 
other income was therefore irr egula r . T he ir regula r 
ded uction thus resulted in und e1 -assessment of inco me 
of Rs.2,57,000 involving tax und erchai g~ o f Rs. I ,51.951. 

The paragraph was. refetTed to t he M inistry of F i
nance for comments m Ju ly 1989 ; the reply from the 
Government has not so far been received (October 1989). 

140 

22 While comp uting t·he income of a tea company
for the assessment year 1985-86 in March 1988 the In
sp_ect ing Assist~nt Commissioner (Asse.ssment) deter= 
mrned the tota l mcome at R s. 19,46,360 after adjustment 
of lo ng term capital loss of R s. 1,23,449 relating to 
assessment yea r 1977-78. A ud it scrutiny revealed 
(Sep tember 19~8) th~t in the assessment year 198 5-86 
long term capital gams was d etermined at R s. 1,23,449 
and the ent ire amount was incorrectly set off against 
the long term capital lo sses ca rried forward for mo re 
than four assessment years. Erroneous carry forward 
and set o ff of long term capita l loss resulted in under 
assessment o f income of R s . 1,23,449 leading to und er 
charge of tax of Rs. 70,993 (including interest o r 
Rs. 21,613 for short payment of a dva nce tax). 

The Ministry of F inance have accep ted the o bjec tion . 

23. An assessee company filed its return of income 
for the assessment year 1985-86 showin g loss of R s. 
12,44 ,685 o n 30 September 1985 again st the due d ate of 
30 June 1985, witho ut seeking any extent ion of t ime. The 
assessi ng o fficer assessed the loss at R s. 7, 13, 128 in 
December 1987and a lso a llowed it to be ca rried forward . 
As the return of lo ss was fi led beyond the stipulated 
d ate, the ben efit of carry forward of the loss was n ot 
ava ilable to the assessee. The m istake resulted in in
correct car ry forward _of loss by R s. 7, 13, 128 with 
consequent poten tial tax effect of Rs. 4 ,49,.27 l . 

The Minist ry of Finance h ave accep ted theobjection. 

24 . . Au assessee co mpany, having calender yea1 as 
previous year a nd who was required by law t o file the 
return by 30 June every year had filed its 1 eturn for the 
a ssessment year 1985-86 o n 31July 1985 claiming carry 
forwa rd of Joss o f R s. 3 ,71 ,786. No applic1tion for the 
extension of fi lling o f return for the assessm ent year 
1985-86 was filed b y the assessee. The assessee was, 
t hcrefore, not entitled to carry forward of business 
loss of Rs. 3,71,786 for assessment year 1985-86. Failure 
o f d isa llow the c laim to carry fo rward the loss fo r t he 
assessment ye.ir 1985-86 resulted in not ional short 
levy o f tax of Rs. 2,34,224 . 

The paragraph was referred to the M inistry of F in
ance for comments in August 1989 ; the reply from the 
G overnment h'ls not so far been received (Oc to be r 
1989). 

3.43 Mistake in assessment while giving effect to 
appellate orders 

I . U nder the Income-tax Act, 196 1, an assessee 
who is aggrieved can appeal to the Commissioner 
of Income-tax (Appeals) against an order of assess
ment mcide by the Income-tax Officer and the latter 
shall comply with the direction given by the Com
missioner of Income-tax (Appeals) in the appellate 
order. 

T he assessmen t of a State owned Electricity Board 
\Statutory corporation) for the assessment yea r 
1982-83 was modified in F ebruary 1987 to give 
cff~ct to ;:i n order of Commissioner of Income-tax 
(Appeals) an d the loss was determined as 
R s. 63 ,44.75,428. A ud it scrutiny (conducted in 
Janua ry fFebnrnry 1988) revealed that 'provisioq for 
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doubtful debts on sa le of energy' of Rs. 1,07 .00,000 
which was disallowed in original assessment 
(!\ fo rcl.i J 985) and upheld in appeal was incorrectly 
allowed while finalising the revised assessment 
(February l987). T he omission led to excess com
pt1tation of loss by R s. 1,07,00,000 with notional 
ta x effect of Rs. 60,32,125. 

The paragraph was rden-ed to the Ministry of 
Finance for comments in June 1989; the reply 
from the Government has not so far been received 
(Octoher 1989). 

2. While framing assessment of a Go vernmen t 
company for ihe assessment y..:ar 1980-81 in 
November l % 2, the assessing officer disallowed a 
sum of Rs. 68,82,529 on various counts. On appe:il 
by the assessees, the Commissioner of Income-tax 
(Appeals) ordered full relief in respect of tt.ese dis
allowa nccs. After giving appeal effect on 27 May 
1983 the department went in appea1 to the Jncome
tn x Appella te Tribunal. The appeal was dismissed 
by the Tribunal. Thereupon. the r ssesshg officer 
aga in revised the assessment in October 1985 allow
ing a further deducti on of Rs. 68,82,529 from the 
assessed income determined after giving app~::i l 
effect to Commissioner of Jncome-tax (Appeal 's) 
orders. This led to l}nder charge of income to that 
exten t resulting in short levy of tax of Rs. 40,69 ,295. 

The Ministry of F inance have accepted the ob-
jection. •

1 
H i 

3. In the assessment of a widely held company 
for the assessment year 1980-81, completed in 
August 1983 (revised in April 1984 and M :::rch 
1986), the assessing officer disallowed deductions tu
wards ex-gratia payments in excess of the statutory 
bonus to the extent of R s. 19,35,242 cbim;:d on 
payment basis and of Rs. 24.12,769 claimed as a 
provision. In appeal, 'the Commissi0ner of kcome
tax (Appeals), deleted the disallowance of 
R s. 19,35.242 but upheld the disallowance of 
Rs. 24,12,769. Audit scrutiny in J une 1988 revealed 
that while giving effect to the Commissioner of 
Jncorne-tax (Appeals) order in April 1984, tbe asses
sing ot1icer allowed deductions for the sum of 
Rs. 1. 9,35,242, as well as the sum of Rs. 24,12,769. 
This mistake resulted ir~ excess carry forward of un
absorbed depreciation by R s. 24.12,769 with a 
potential tax effect of Rs. 13.93.375 . . 

The Mi nistry of Finance have :1ccepted the ob-
jection. , , ;" 

4. In the original assessment of a widely held 
company for the assessment year 1980-81 made in 
August 1983, the assessee's claim for a deduction 
of R s. 7,15,435 in respect of profits and gains from 
a newly established undertaki ng, was allowed to be 
carried fornrard and adjusted against the income for 
the assessment year 1983-84 in the assessment com
pleted in J ci nuary 1986. By an order passed in July 
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J 985, the Commissioner of Income-tax set aside th.; 
assessmer:.-t for assessment year 1980-81 holding that 
lhe deduction in respect of the newly established 
undertaking w'1s inadrnissiLle. The assessmcn~ for 
assessment year 1980-81 was accordingly rcvisl:d in 
September 1987 withdrawing the relief of 
R s. 7.15.435 granted under Section 80J but the 
amoua t of R s. 7,15,435 representing the unabsorbed 
rdiei: of the said assessment year brough t fo, ward 
and allcweJ in the assessment for asse:,sment ycur 
1983-84 made in JaL<uary 1986. was not corres
pondingly withdrawn resulting in a short levy of tax 
of R s. 4,13,115 for assessment year 1983-84. 

The I\.finistry of Finance have accepted th(: 
objection . 

:)., in the assessment of a State F inancial Corpora
tion tor the assessment year 1983-84 concluded in 
January 1986, a deduction of Rs. 1,02.58,175 calcu
la ted at 2·/7th of business income of Rs. 3,59,03,608 
was allowed by the assessing officer. T he Commis
sioner (Appeals) in his orders issued in March 1987 
gave a relief of Rs. 23,88.080 from the taxable 
income. While giving effect to the app·eal order, the 
retier of Rs. 23,88.080 was straight away deducted 
from the total income determined in the original 
assessment order without recalculating the special 
deduction admissible with reference to the ir:come 
after rcvis10n. Omission co reduce the amount of 
special ded uction resulted in under-assessment of 
income of Rs. 6,82.308 (2/7th of Rs. 23.88 ,080) 
leading to a short levy of tax of Rs. 3,84,651. 

The Mini-stry of Finance have accepted the 
objection. 

6. The assessment of a widely held company 
engaged in the business of distribution of electricity 
for assessment year 1974-75 w:ls originally complet
ed in September 1985 on a taxable income of 
Rs. 8-45.170. The assessee went in appeal against 
the assessment contending among other things that 
a sum of Rs. 4,86,106 being business income earned 
by lt upto 6 January 1974 when it was taken over 
by the Government of Tamil Nadu. is not exigible 
to tax. The appellate authority in its orders of frly 
1 987 deleted the additions made hy the assessir:g 
offi cer r<w.tards certain items of expenditure but 
there was no mention in its order about the dele
tion of the business income of Rs. 4,86,106. Audit 
scrutiny, however, revealed (July 1988) that the 
assessment for assessment year 1974-75 was revised 
to give effect to the appellate orders in December 
1987 and again in March 1988 deleting the addi
tion of R s. 4,86,106. The irregular deletion of the 
i acome resulted in under charge of tax of 
Rs. 2,80,725. 

The paragraph was referred to the Ministry of 
F inance for comments in June 1989; the reply from 
the Gobernment has not so fa r been received 
<October 1989). 
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7. Certain incentive deductions are admissible 
under the provisions of the Income tax Act. 196.1. 
from the gross total income of an assessee. The 
overriding condition is that total ded1,1ction should 
not exceed the gross total income of the assessee. 

The income of an assessee company for the 
assessment year 1983-84 'Yas ?omp~ted at nil. in 
January 1985 after allowmg mcentlve deduction 
of Rs. 2,57,778 from t.echr.-ical services fees receiv
ed by the company. The assessment was subse
quently revised in February 1988 computing a busi
ness loss of Rs. 13,82.952 after allowing relief of 
an identical amount of Rs. 13.82.952 by the Com
missioner of Iix:ome tax (Appeals). As the company 
had no positive income for the assessment year 
1983-84 after adjustment of relief allowed in 
appeal, the incentive deduction of Rs. 2.57 ,778 
allowed in the original assessmeL~t was required to 
be withdrawn. This was not done in the revised 
assessment and thus. there was excess carry forward 
of loss of Rs. 2,57.778. The mistake resulted in under 
charge of tax of Rs. 2,31.014 includinig interest 
for short payment of advance-tax of Rs. 68.614 in 
the assessment year 1984-85 when the carried for
ward Joss was fully set off. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government bas not so far been received 
(October 1989). 

8. Under the Income-tax Rules. 1962. only 40 per 
cent of the income derived from the sale of tea 
grown and manufactured by a seller in India is 
deemed to be income derived from manufacturing 
and selling operations of the assessee and liable to 
income-tax. 

In the previous year relevant to assessment year 
1985-86, an assessee company derived income both 
from manufacturing and trading activities in tea 
busiu.;!SS. The original assessment for the assessment 
year 1985-86 was completed in March 1988. The 
company preferred an appeal before the appellate 
authority against certain additions in the original 
assessment and the appellate authority allowed some 
reliefs which included a sum of Rs. 3.88.038 per
taiL,ing to tea manufacturing business. While giving 
effect to the appellate order in September 1988, the 
assessing officer allowed the entire relief of Rs. 
3,88,038 instead of Rs. 1,55.215 being 40 per cent 
of Rs. 3,88,038 as admissible under the Act in the 
case of tea business. This resulted in under-assess
mer~t of income of Rs. 2,32,823 involving tax under 
charge of Rs. 2.25,527 (including interest of Rs. 
78,849 for late submission of return and short pay
ment of advance tax). 

The Ministry of Finance have accepted the 
objection. 
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9. The assessment of a tea company for the 
assessment year 1985-86 was completed in March 
1988 computing a net total income of Rs. 20.60,260 
being 40 per cent of business income of Rs. 
50.98.770 derived from growing, manufacture and 
sale of tea and income from other sources. On appeal 
preferred by the assessee against certain additions 
made in the above assessment, the Commissioner of 
Income-tax (Appeals) allowed relief to the extent of 
Rs. 5,55,715 towards additiorr.s made on valuation 
of stock and initial contribution to group gratuity. 
The assessing officer while giving effect lo the appel
late order in August 1988. started the computation 
with the net total income of Rs. 20,60,260 and de-
ducted therefrom the en•tire sum of Rs. 5.55.715. As 
the relief of Rs. 5,55,715 actually related to tea 
manufacturing business of the company, only 40 
per cent thereof amounting to Rs. 2,22.286 should 
have been deducted. The mistake resulted in under 
assessment of income by Rs. 3,33.429 with conse
quent under charge of tax of Rs. 1.92,554. 

The Ministry of Finance have accepted the 
objection. 

10. In the previous year relevant to assessment 
year 1985-86, an assessee compan'Y derived income 
from growing and manufacturing of tea and also 
from letting of a wherehouse. The original assess
ment for the assessment year 1985-86 was completed 
ir: March 1988. The assessee company preferred an 
appeal before the appellate authority against certain 
disallowances in the original assessment and the 
appellate authority allowed some reliefs which 
included a sum of Rs. 4,65,668 pertaining to tea 
busiwss. While giving effect to the appellate order 
in August 1988, the assessing officer allowed the 
entire relief of Rs. 4.65,668 instead of R s. 1,86,264 
being 40 per cent of Rs. 4,65.668 as admissible. This 
resulted in underassessment of income of R s. 
2,79.404 iuvolving tax undercharge of Rs. I.67,642. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the Government bas not so far been received 
(October 1989). 

11. The assessment for the assessment year 
1984-85 of a company producing citronella oil apart 
from normal business of growing an-d manufacturing 
of tea in India, was completed in July 1986. The 
assessing officer instead of adding back, deducted 
the expenditure relatin-g to the production of Citro
nella Oil of Rs. 4,99.681 from the consolidated net 
profit shown in the relevant profit and Joss account. 
This led to under-statemenot of unallocated income 
from tea business by Rs. 9,99,362 with consequent 
under-assessment of income by Rs, 3,99,744 (40 per 
cent of Rs. 9,99,.362 being tea busir~ess). The Com
missioner of Income-tax (Appeals) while considering 
several grounds ~f appeal made by the assessee 
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company directed the assessing officer or .. 6 February 
198'/ to rectify this mistake. The asses~ing officer, 
accordingly, revised the assessment on 30 April 1987 

'I but added back to income only R s. 1 ,99,872 (40 
per cent of Rs. 4,99,681) iwtead of Rs. 3,99,744. 
T his led to underassessment of income of R s. 
1,99,872- with a short levy of tax of Rs. 1,54,950 
(including interest for belated submission of return 
and short payment of advance tax) in the revlS'iona 1 
assessment for the assessment year 198~85. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989 ; the reply from 
the Government has not so far been received 
(October 1989). 

12. The regular assessment of a Government 
company for the assessment year 1981-82 was 
completed in J anuary 1984 on a total ir .. come of 
Rs. 65.42,290 and interest of Rs. 12,76,473 was 
levied for non payment of advance tax by the 
assessee. Ir: appeal, the total income was reduced 
to Rs. 6,14,862 by the Commissioner of I ncome-tax 
<Appeals). While revising the amount of tax payable 
by the assessee as a result of appeal, the department 
omitted to levy interest for non payment of advar:ce 
tax amounting to Rs. 1.19,955. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989). 

13. Under the provisions of the Income-tax Act, 
1961, as applicable durir.. .. g the period 1 April 1984 
to 31 March 1986, where the aggregate expenditure 
incurred by an assessee on advertisement, publicity 
and sales promotion, etc. exceeds Rs. one lakh, 20 
per cer .. t of such excess shall not be a llowed as 
deduction in computing the income chargeable 
under the bead profits and gains of business or 
profession. 

In the original assessment of a company for the 
assessment year 1984-85 made by the Inspecting 
Assistant Commissior;er (Assessment) in February 
198-7 on 1 taxable income of Rs. 4,91,480, out of 
the total expenditure of R s. 6,26,967 incurred on 
advertisement, publicity, sales commission, etc., a 
sum of Rs. l,05,393 was <iisallowed. In appeal, the 
Commissioner of Incoma-tax (Appeals) directed 
(October 1987) to exclude R s. 2,55.254 towards sales 
commission and general expenses from the total 
amount of such expenditure of Rs. 6,26,967 for the 
purpose of making the disallowance. Accordingly, 
the amount of disalowance worked out to Rs. 
54,343 as (!gainst R s. 1,05,393 disallowed in the 
original assessment. While computing the taxable 
income in D ecember, 1987 for giving effect to the 

( appeal order, the amount of Rs. 1,05,393 disallow
ed earlier, was deducted and then. instead of adding 
the amount of Rs. 54,343 which -.vas to be disallow
ed as per appeal order. a furth~ deduction of 
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Rs. 54,343 was made from the taxabk income. The 
mistake resulted in under-assessmellt of income of 
Rs. 1,08,686 with consequent short levy of tax of 
Rs. 1,18,270 (inducting iL·terest of R s. 49,357 for 
short payment of advance-tax and non-payment of 
demand). 

The paragraph was referred to Ministry of 
Finance for comments in August 1989; the reply 
from the Government has not so far beer~ received 
(October 1989). 

14. In computing tl1e total income of a company 
for the assessment year 1985-86 in March f988, the 
assessir.15 officer deducted from the net profit as per 
profit and loss account. a sum of R s. 9,05.123 
adm itted by the assessee company as speculation 
profit for separate consideration. Further, the assess
ing officer considered .a. sum of R s. 2,00,000 (out 
of interest paymer..·t of Rs. 8,99,361 debited to 
accounts) as attributable to speculation business and 
disallowed the same against business profit. On an 
appeal preferred by the assessee or' various points, 
tllc Commissioner of Income-tax (App·eals), inter 
alia, upheld the action of the assessing officer with 
regard to interest in June 1988. Accordingly. while 
revising the assessment pursuant to the appellate . 
order in September 1988, the assessing officer 
started computation of income from the net profit 
as per profit and loss account and deducted from 
the net profit as per profit and loss account and 
deducted therefrom the admitted speculation profit 
of Rs. 9,05,123 for separate consideration and com
puted the business profit at Rs. 5,23,197 against 
which tmabsorbed business loss of like amount (out 
of R s. 8,23,200) for the assessment year 1%3-84 
was set off and the balance unabsorbed loss of 
Rs. 3,70,003 was allowed to be carried forward . 
The speculation profit of Rs. 9,05,123 was taken 
separately from which the interest attributable to 
speculation business amounting to Rs. 2,00,000 was 
deducted. However, iD revising the assessment, the 
assessing officer failed to disallow interest payment 
of R s. 2.,00,000 against the business profit. The 
omission to add back the sum of R s. 2,00,000 to 
the business profit resulted in short computatioo of 
business profit by a like amount. The business profit 
would thus, be increased by Rs. 2,00,000 against 
which further unabsorbed business loss of Rs. 
2,00,000 would be set off and the balance unabsorb
ed loss of R s. 1.70,003 only relating to the assess
ment year 1983-84 would remain to be carried for
ward against Rs. 3,70,003 actually allowed to be 
carried forward. The mistake resulted in excess carry 
forward of unabsorbed Joss of Rs. 2,00,000 a t t.he 
end of assessmem year 1985-86 involving potential 
tax effect of Rs. 1.15,500. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the' Government bas not so far been received 
(October 1989). 
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iNCORRECT EXEMPTIONS AND EXCESS 
RELIEFS 

3.~ Misfakes ln aUowing deduction under Chapter 
VIA 

l. Under the provisions of Chapter VIA of the 
111come-tax Act, 1961. certain deductions are ad
missible from the gross total income of an assessee 
in arriving a t the net income chargeable to tax. The 
overriding condition is that the total deduct.ion 
shou ld not exceed the gross total income of the 
asses~ee, - .._"} ru~s total income' has been defined in 
tbe Act as the total income compQted in accordance 
witll the provisions in the Act before making the 
deductions ur~der Chapter VIA. Where the set off 
oc uuabso1bed loss, depreciation, investment ailow
ance elc., :Jf earlier yea rs result in reducing the total 
income to "Nil' or to a loss, no deduction under 
Chapter VIA is admissible. 

Certa in important representative cases of mis~aJ.:es 
falling under the above category, selected from a 
large number of similar cases no' iced in audit 
during test check, are given below : 

In the aszes~mcnt of a public limited company 
for the assessment year 1984-85 (complctl!d in 
December 1987 and revised in January 1988) the 
Inspecting Assistant Commissioner (Assessment) 
allowed carry forward of deduction aggregating to 
R s. 36,68.446 under Chapter VIA of the Act, 
towards donation, p1ofits from newly established 
industrial undertaking in backward areas. export 
turnover, inter corporate dividends and royalties 
etc. , from certain foreign enterprises, even though 
the tota l i11come of the company was ~etcrmined 
at a loss of R s. 1,67,14,783 alongwith unabsorbed 
depreciation of Rs. 7,53,01,087. As the gross total 
income of the assessee for the asssessment year 
l 9S4-85 before making the deduction unler Chapter 
VI-A resulted in a loss, no deduction was ad missi
ble. Further, as there was no pre-incentive total 
income of the company for the relevant assessment 
y.;ar, the question of restricting the deductions under 
the restrictive provisions of Chapter VI-B of the 
Act and carry forward of the unallowe<l portion of 
such deduction for further adjustment diu not a rise 
T he mistake Jed to incorrect carrv forward of 
deductions of Rs. 36.68.446 in the a~sessment year 
I 984-85 involving a potential tax effect of Rs. 
2 1,18.527. 

The paragraph was refon-ed to the Ministry of 
Finance for comments in August l 989; the rep!y 
from the Government has not so far been received 
(October 1989). 

2. The gross total income of Rs. 71.17,022 and 
Rs. 94.79.385 of a closely held Engineering Consult
ancy company for the assessment years 1982-83 and 
1985-86 included dividend a;nd interest on fixed de
posit income of Rs. 13,41 ,22 l and Rs. 3I.&3.471 and 
th<:lbalanceofRs.57,75,801 ar;d Rs. 62,95.914 res
pectively were business income. In the assessments 
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completed in March 1985 and February 1986, the 
Inspecting Assistant Commissioner tAssc:ssment) 
allowed deduction or Rs. 7 1, J '/ ,022 and Rs. 
66,35,569 on account of technical service foes 
received from foreign enterprise from the gross total 
income of the assessee company for the asses--ment 
years 1982-83 and 1985-86 respectively instead of 
limiting it upto the amount of business income ot 
Rs. 57,75,801 ar:j Rs. 62,95.914 of the respective 
years. However, the assessee company would get a 
further deduction of Rs. 58,136 for iQ.ter corpora te 
dividend and appellate expenses in the assessmen t 
year 1982-83 aL.fl. Rs. 1,23,540 for in ter corporate 
dividend in the assessment year 1985-86. Thus tota l 
deduction admissible to the assessee company for 
the assessment year 1982-83 would work out to 
Rs. 58,33,937 instead of Rs. 71,17,022 a llowed in 
the assessment resu lting in under-assessmem of 
income of Rs. 12.83.085 and in the assessment year 
1985-86 the admissible deduction works out to 
Rs. 64,19,454 instead of Rs. 66,35 ,569 resulting 
under-assessment of income of Rs. 2,16,115. This 
Jed to udcrc harge of ,tax of Rs. l l , 73 .67 4 for the 
assessment year 1982-83 and Rs. l ,51, 180 for the 
assessment year 1985-86 (including short levy of 
interest of Rs. 31,684 for belated filir. .. g of re lurn of 
income and R s. 2,87,136 for short payment of 
advance-tax for the assessment year 1982-83 and 
Rs. 3,685 for belated filiL•g of retqrn of income for 
the assessment year 1985-86). 

T he paragraph was referred to the Ministry of 
Finance for commeuts in August 1989 ; the reply 
from the Government has not so far been received 
(October 1989). 

3. In the assessmen t of a priva te limited comp
any for the assessment yea r 1985-86 completed in 
March 1988, the assessing officer computed the 
business· income as Rs. !3.17,783 :~ fter nl101,viog t h~ 
deduction in respect of exporr turnover of R s. 
24, 15,066 under Chapter VI-A of the A ;t. Part of 
the unabsorbed business losses carried forw<i rd from 
earlier years were ther~ adjusted, to the extent of 
available business income of Rs. l3 , l7,783, imd the 
business income was determired as nil. The bal: nce 
un absorbed business. losses of earlier yea rs amount
ing to R s. 4,45,695 was allowed to be carried 
forward for future adjustment. The assessing officer 
finally computed the total income of the company 
aggregating to R s. l,87,900 arising out of other 
heads ot iucome. It was, however, noticed in :m dit 
that while computing the business income of the 
assessee, the assessing officer had set off th e entire 
unabsorbed business loss aggregating <o R s. 
17,63,478 before allowing dedqction under Chapter 
VI-A of the Act. Further, the a3Sessee being a com
pany, the total deductions were to be restricted to 
seventy per cent of the pre-incentive total income 
as per provisions of Chapter VI-B of the Act which 
was not done. After set ofI of the unabsorbed busi
ness loss of R s. 17,63,478 relating to the earlier 
years, the pre-incentive total income of the company 

• ... 
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for the assessment year J 985-86 worked out to 
Rs. 21,59,671 and the deduction for export turnover 
was available to the extent of Rs. 15,11,769 only 

'T limited to 70 per cen t of the pre-incentive total 
income. The total income thus, worked out to Rs. 
6,47,902 as against R s. 1.87,900 only comp4ted by 
the assC'ssinO' officer. T he mistake led to under
nssessment ~f income of Rs. 4 ,60,002 with conse
quent short levy of tax of R s. 4,23,833 (including 
non-levy of interest o: Rs. 7,245 and R s. 1,26,787 
for late filing of return a nd sh ort payment of ad
vance tax respectively). Further, there also resulted 
excess carry forward of loss of R s. 4,45,695 in the 
assessment year 1985-86 involving a potential tax 
effect of R s. 2,80,788. 

The paragrn ph was forwarded to the M inistry of 
Finance for comments in July 1989 ; the reply from 
the Government has not so far beer~ · received 
(October l 989). 

r 4. In the assessment of a com pauy for the assess-
- ment year 1983-84 completed in March 1987, the 

assessir~g officer computed the income as R s. 
1,54,72.316 after allowing d eductions of R s. 
16,20,475 Qnder Chapter VI-A of th e Income-tax 
Act, 1961. Business losses of R s. 1,54,72,316 carried 
forward from earlier years were then adjusted and 
the taxable income was determir~d as nil. The 
procedure adopted by the assessing officer was not 
in order. Under the provisions of the Act. business 
losses should have been adjusted before arriving 
at the amount of gross total income. On this basis, 
the gross total income of the assessee company after 
adjusting of losses would · work out to Rs. 7,200 
only. As such the deductior;os under Chapter VI-A 
should have been allowed to this extent. Th·e in
correct allowance of deduction to an extent of R s. 
16, I 3,275 resulted ir: potential short levy of tax of 
Rs. 9,09,484 ir: the assessment year 1983-84. 

The department has accepted the objection. 

~ The paragraph was referred to the Mini~try of 
Finance for comments ir;o May 1989 ; the reply from 
the Government has not so far been received 
(October 1989). 

5. In the assessment of a company for the assess-
.. ment year 1984-85 completed ~n February 1987 and 

rectified in May 1987, the assessing officer allowed 
a relief of Rs. 31 ,89,787 with reference to the profit 
of Rs. 1,59,48,935 derived from a unit established in 
a backward area and carried forward the entire 
amount under the restrictive provisions of Chapter 
VI-B of the Income tax Act, 1961. The unit, how
ever, had ar .. unabsorbed investm~nt allowance of 
Rs. 1,87,56,021 in respect of plants and machinery 
installed therein during the year relevant to assess
mern years 1980-81 to 1983-84. Had the profit of 

( the unit been computed after adjusting the un
absorbed Investment allowance, the entire profit of 
Rs. 1,59,48,935 with reference to which the deduc
tion of R s. 31,89,787 was allowed, will be wiped 
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out and consequently oo deduction will be admissi
ble . The omission resulted in excess carry forward 
of relief of Rs. 3 I ,89,787 in the assessment year 
1984-85 involving potential tax effect of Rs. 
18,42,102. 

The paragraph was referred to the Ministry of · 
F inance for comments in June 1989; the reply from 
the Government has not so far been received 
(October 1989). 

6. With effect from the assessment year 1984-85 
when in the case of a company, the aggregate 
amount of deduction admissible under certain speci
fied provisions of the Income-tax Act, 1961, ex
ceeded 7o ncr cent of the amount of total income 
as computed hefore making a ny such deduction,. 
tha t is, the 'pre-incentive total income', the amount 
to be deducted under these provisions is to be res
tricted to 70 J)er cent of the total income as com
puted be.fore ·making sucl1 deduction. It was also 
provided that to the extent to which full deduction 
cou ld not be aliowed in an assessment year in 
respect of the specified deductions only by virtue 
of the limitation imposed and not by virtue cf ar1y-· 
th ing contained in any other section of the Act, the 
amount of deduction which could not be so allowed 
wiH be added to the amount, if any, in the succeed
ing assessment year and be deemed to be part of 
the deduction adm issible for each such assessment 
year. 

The assessment of a private limited company for 
the assessment year 1985-86 was revised in March 
I 988 to give effect to certain appellate orders. The 
pre-incentive total income was computed as 
R s. I 7,46,48 i . The assessee company was eligible 
for ded!lction of Rs. 3 L,85,073 on exports profits 
and also for rebate of Rs. 10,000 on donations made 
to charitable institutions. These deductions were 
li mited to Rs. 12,22,537 being 70 per cent of the pre
incentive total income and the taxable income was 
computed at R s. 5,23,944. The assessee company 
was also a llowed lo carry forward an amount of 
R s. 19.72,536 on account of the balance of export 
profits incentives. In as much as the Chapter VI-A 
deductions a re to be limited to the gross total income 
of Rs. 17,46.48 I the maximum amount that could 
be allowed to be carried forward was Rs. 5,23,944 
as against Rs. 19,72,536 allowed by the assessing 
officer. This resulted in excess carry forward of 
Rs. 14,48,592 involving potential tax of Rs. 9,88,670. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply 
from the Government has not so far been received 
(October 1989). 

7. The assessment of a closely held company for 
the assessment year 1985-86 was completed in 
Ma rch I %8 after allowing a deduction of 
Rs. 2,75,545 out oif Rs. 10,88',719 claimed b v the 
assessee O;J acco1mt of export turnover under the 
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provas1ons of the Aot. allowing the balance of to certain appellate orders in November .1986. 
Rs. 8.13.174 to -be carried forward for adjustment ACler allowin_g certain deductions the income as-
in succeeding assessment years. Scrutiny of assess- sessable to tax was reduced to Nil. The amount 
ment records (September 1988) revealed that the qualifying for .deduction limited to 10 per cent of 
pre-incentive total income of the assessee for the gross total income being 'nil'. the assessee com-
assessment year 1985-86 was Rs. 3,93,635 and as pany was not entitled to the deduction towards 
such deduction allowable was restricted to donation in the assessment year 1983-84. The 
Rs. 2,75,545 (70 per cent of Rs. 3,93,635). How- omission to withdraw the deduction of Rs. 4,28,755 
e\ret, the ovethll deduction admissible was only allowed in the earlier assessment resulted in under-
.Rs. 3,93.635 being the pre-incentive total incotn~ . assessment of income to that extent involving short 
Tile 1)1Uance amount eligible for carry forward to levy 0f tax of Rs. 2,41,710 in the assessment year 
ntxt -year would, therefore, be Rs. 1,18,090 only 1983-84. 
as -agaimt Rs. 8-,13,174 computed in the assessment 
order. The mistake resulted in excess carry forward 
of Rs. 6,95,084 involving a potential undercharge 
of tax of Rs. 4;37.850 in the year Of adjustment. 

The Ministry of Finance ha ve accepted the 
objection. 

3.45 Jaorrect deduction in respect of donations 

1. Under tbe Income.tax Act, 1961. an assessee 
is etftitled to a deduction, in the computation of 
ftis total ificbme, of an amount equal to fifty per 
~eM of the aggregate of the sums paid by him in 
the ptevi'Ot.Js year as donations to the funds speci
fied theteiti . The aggregate of the donations quali
fying fur the deduction has, however, to be res
tlicted to ten per cent of the gross total income or 
Rs. 5,00.000. whichever is less, before computing 
the quantum ef deduction. This does not apply to 
the Prime Minister's National Relief Fund dona
tlens, which are aUowable in full in computing the 
total ·income. 

The Ministry of finance have accepted the ob
jection . 

3. The assessment of a closely held company for 
the assessment year 1985-86 was completed in 
February 198~· after allowing a deduction of 
Rs. 5,08,375 on account of donation paid. Audit 
scrutiny revealed (September 1988) that the gross 
total incolne was computed as Rs. 57,19,780 and 
therefore the qualifying amount should have been 
restricted to Rs. 5,00,000 as per the provisions of 
the Act. thus entitling the assessee to a deduct.ion 
of Rs. 2,50.000 only. The incorrect allowance of 
deduction of Rs. 2,58,375 resulted in under assess
ment of business income by the same amount with 
consequent undercharge 'Of tax of Rs. 2,01,016 
(including surtax of Rs. 38,240). 

The Ministry of Finance have accepted the 
objection. 

3.46 Incorrect rdedlldionl in ies_pect of newly 
emblillled industrial undertakinp in back 
ward :areas 

, f 

. in the assessment of a closely held company for 
the assessment year 1985-86, completed in Feb
rua})' f9'8·~ and revised in March 1988, a deduction 
of Rs. 4;78.501 was a11owed towards donations 
rp.ade in the previous year, including a sum of 
Rs. 11.001 to the Prime Minister's National Relief 
Flind. ln computing the quantum of deduction, the 
aggrega'te of the qualifying amounts (excluding 
the .amount donated to the Prime Minister's Na
tiona'.t R.eliel Fund, which was allowable in full) 
was not restrictea to Rs. 5,00,000, ten per cent of 
the ,gro5s total income being in excess of this 
amount. The incorrect allowance of excess deduc
tion resulted in under assessment of income of 
R.-s. _ 1 r7.,.5oo~ with consequent undercharge of tax 
of Rs. l.3'7,025. 

l. Under the provisions of the Income-tax Act, 
1961 w.bere 1he '&ross total income of an assessce 
includes any profits and gains from an industrial 
undet'takil'l!7 -established in a backward area, a 
dedaction ~f twenty per cent of profits ~erivthed _J 
from such undertaking is allowed in computing e 
ta~abJe income for a period of ten years. Under 
the Income-tax Rules, 1962, only 40 ,per cent of the 
income derived from the sale of tea grown and 
manufactured by a seller in India is liable to income-

The Ministry df iPinance have accepted the ob
jee'tfo'n. 

2. In the assessment of a limited company for 
the assessment year 1983-84 (completed in March 
1~~6 a'rid ·revised in August 1986}, a sum of 
R.s. 4;1s.1ss was allowed as deduction being 50 
per cen't df 'the amount of donation of Rs. 8,57,511 . 
The aS'sessmerrt was again rectified for giving effect 
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tax, the remaining 60 per cent being deemed to 
relate to the ·cultivation of tea, income from which 
is agricuitura1 in nature and hence not liable to 
Income-tax. 

.fa ithe l!ssessment of a tea company for the asses
sment year 1'985-8'6 !the J.nspecting Assistant Com
missioner (~sessmcnt) detennined the profit earn
ed by the a'SSCSsee's new industrial unit in a back
ward .area fr-om growing and manufacturing of 
tea at Rs. il,56,35,44~. Since ,the unit was located 
in a -backward carea, a deduction of Rs. 31.27,090 ..,. 
compUted at .20 ·-per ·cent of the profit of the unit 
w~s aUawed -in ·the .a-s~ttrent made in .March 



,... . 

J.46 TAX HOLIDAY RELIEF (BACKWARD AREAS-PROJECTS ABROAD 3 .47 

1988. The deduction was, however, allowable at 
Rs. 12.50,836 computed at 20 per cent of R e;. 
62.,54,180 (40 per cent of Rs. 1,56,35,449) the sum 
actually included in the gross total income of the 
assessee as a tea company for the purpose of in
come-tax. The incorrect allowa nce of deduction led 
to under assessment of income by Rs. 18,76,254 
involving undercharge of tax of R s. 10,31.940 in 
assessment year 1985-86. 

Tlle paragraph was referred to the Ministry of 
Finance for comments in July '1989; the reply from 
the Government has not so far been received 
(October 1989). 

2. It has been judicia lly held in july 1967 tha t 
the sums claimed for allowance of rebate must be 
sums assessable in their nature as part of a ssess
able income of the relative accounting year. 

ln th.! assessment of a tea company for the 
assessment year 1984-85 made in March 1987, 100 
per cent deductions on account of relief in respect 
of an industrial undertaking estabilshed in a back
ward area and tax holiday relief in respect of the 
same newly established industrial undertaking ag
gr.ega ting 10 Rs. 24,24.335 was allowed. The 
amount of Rs. 24,24,335 also included Rs. 11.28.116, 
being tbc unabsorbed tax holiday relief in respect 
of .the newly established industrial undertaking 
carried forward from earlier years which was fully 
set off against the positive income of the assessment 
year 1984-85. It was noticed that the green tea 
produced by the company in its gardens was con
verted into black tea at the new industrial under
taking. Since! 40 per cent of the composite income 
inclusive of income derived from the new unit was 
treated as assessable income, the amount of relief 
in respect of the new unit should have been restrict
ed to Rs. 9,69,733 only calculated at the rate of 
40 per cent as againsl the entire relief of R s. 
24.24,335 actually allowed by the department. 
The mistake Jed to under assessmenl of income 
by Rs. 14,54,602 with consequent undercharge of 
tax: of Rs. 8,56,832 (including short . levy of interest 
of Rs. 16.800 for late filing of return for the assess-
ment year 1984-85). ~ 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Pinance for comments in June 1989; the reply from 
the Government has not so far been received 
(October 1989). 

3. In computing the gross total income as defin
ed in the Act, the unabsorbed business I~. de
preciation or investment allowance should first be 
set off against the profits and gains. The relief in 
respect of profits and gains from new industrial 
under.taking established in rural areas/.backward 
areas is to be set off against the balance of profits, 
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if any. The relief is admissible only in relation 
to the income from the manufacture or production 
of .articles and not from any other activity carried 
on by the assessee. 

In the a!>sesi.ment of a pri vale company fo r the 
a sessment vear 1981-82 a nd 1983-84 to 1986-87 
completed du.ring January 1984 to March 1988. 
deduction ~1 mounting to R s. l ,06,472 was claimed 
ancl allowed fo.r es tablishment of a new undertak
ing in rural area. ln addition. deduction of Rs. 
1 . ~0.570 based on the capital employed was also 
a llowed against the profits of the previous years 
relevant to the assessment years 1981-82 to 19~'4-
85 for establish ment of new undertaking before 
31 March 198 1. Audit scrutiny in September 1988 
revealed that : 

(i) There was no finding by the assessing officer 
that the industrfal undertaking was s ituated in a 
rural a rea as defined in the Act. Even otherwise, 
the deduction for new undertakin_g in rural area 
or backward a rea was allowed without set otl of 
brought forward business loss. unabsorbed depre
ciation and unabsorbed investment allowance of 
past years. Further, for the assessment year 1986-
87. there was no positive income of the undertak
ing, as the income of Rs. 3,26,148 on ~ale of 
import entitlements was not to be treated as in
co~1~ of the undertaking from manufacturing 
acllv1ty_ 

(i iJ The deduction under section 80-J of the 
Act was allowed without set off of unabsorbed de
preciation / investment allowances of past years . 

These mistakes resulted in excess allowance of 
lhe deductions aggregating to Rs. 1,27,845 with 
consequen t short levy of tax of R s. 1,02,800 (in
cluding inter~st for non-payment/short payment of 
advance tax) for the assessment years 198'4-85 to 
1986-87. 

. The paragraph was referred to the Ministry of 
Fmance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1989). 

3.47 Incorrect deduction ia respect of profits and 
gains from projects outside India 

Under the provisions of the Income-tax Act. 1961 , 
where the gross income of an assessee beina an 
lndfan company, includes any incom; fron{' the 
execution of foreign project undertaken by the 
assessee in pursuance of a contract entered into by 
?im and ~;:,nsidrat~on for such project is payable 
m convertible foreign exchange the assessee is 
entitled to a deduction from such' profits and gains 
of an amount equal to twenty five per cent thereof. 
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During the previous year relevant to t~e asses3-
ment year 1%3-84, a company engaged m exe~ut
ing projects outside India was allowed a deduch? n 
of Rs. 69,01,621 being 25 per cent of the prohts 
amounting to Rs. 2.76 crores on such projects in 
the assessment completed in November 1985. T h e 
assessment was rectified in Januarv 1986 a nd Au
gust 1986 to allow set off of invesiment allowance 
of earlier years and certain other reliefs and co nse
quently the gross total income was red uced to 
·Rs. 75,76,879. Out of this amount profits from pro
jects outside India were Rs. 70, 14,957. As 25 p er 
cent of such profits included in the gross total in
come only was to be allowed as deduction, the de
duction aliowc;ble worked ou t to R s. 17.53,739. 
Therefore, the deduction of R s. 69,01,621 allowed 
earlier was to be reduced to R s. l 7,53,739. Failure 
to do so resulted in under-assessment of income by 
Rs. 51.47,882 involving under-charge of tax of 
Rs. 38,96,093 <including interest leviable for under 
estimate of advance-ta x). 

The department has accepted the objection. 

The paragraph was refen-ed to the Ministry o f 
Finance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1%9). 

3.48 Incorrect allowance of relief in respect of ex
port turnover 

I. Under the provisions of the Income-tax Act, 
1961, prior to its arnendrnen t by the F inance Act 
1985, an assessee being Indian company or other 
assessee resident in India engaged in the business 
of export was entitled to a deduction in the compu
tation of taxable income of an amount equal to 1 
per cent of the export turnover plus a further 
amount equa l to 5 per cent of the incremental ex
port turnover of certain goods and merchandise if 
the sale proceeds thernof were receivable in conver
tible foreigln exchange. The deduction was 
subject to the restriction that it sh al! not, in 
any case, exceed the gross total income of the asses
see. The concession was no t, however. available 
for export of mineral o il, minerals an d ores. With 
a view to er.couraging the establishment of export 
oriented industries in the Free Trade Zone, tbe 
Finance Act. 1981, inserted a new provision in the 
Income-tax Act. 1961. providing for a complete 
tax exemption in respect of the profits and gains 
derived from an industrial undertaking set up in 
a Free Trade Zone for n period of fi ve assessment 
years. 

The assessment of a multination al company for 
the assessment year 1985-86 was comple ted by the 
Inspecting Assistant Commissioner (Assessment) in 
March 1988. While computing income chargeable 
to tax a deduction of R s. 36.93,410 on account of 
exports was allowed to the assessee company. An 

examination of accounts revealed that the total ex
ports of Rs. 7,73,11,000 was inclusive of the ex
ports of Rs_ 3)6,60,000 pertaining to the company's '¥" 
unit situated in the Kandla Free Trade Z one. As 
per the provisions of Income-tax Act, 1961 , there 
was complete tax exemption m respect of the profits • 
of newly established industrial undertaking in Free 
Trade Z ones. When the profits were completely ex
empt fro m taxa tion and thus did not form part of 
tbc total income, the free trade zone export turn
over did not qualify for being considered 
in the to tal export turnover to determine the 
d2dvctio:i allowab!e. Ch apter vr-A deductic'lS 
a re allowable only from the gross total income 
<t 1)d the gross total income in the instant 
case did no t at all include the p rofits pertain
ing to export from the Kandla F ree Trade Z one. 
Hence while detem1iuing the export incentive de
duction ailowable. the exports of R s. 3,36,60,000 
perlaininR to the · Kandla Free T rade Zone was 
required to be excluded from the total export and. -f
tbe allowable deduction worked out on the balance'.. 
On this basis the deduction allowable was R s. 
16.73,810 as against Rs. 36.93.410 given by the 
assessing officer. Thus there was under-assessment 
of income of Rs. 20,19,600 involving under-ch'.lrge 
of tax of R s. 16,76,575 (inclusive of interest of 
R s. 5, 10,256 for under estimate of advance tax). 

The Ministry of ·Finance have accepted the ob
jection. 

2. In the assessment of a company for the 
assessment year 198'4-85 completed in August 1986 
and fi nally revised in M arch 1988. incentive deduc
tion of R s. 34, 10,81 5 was allowed on export turn
over of Rs_ 10,32,20,067 at the rate of 1 per cent 
and 5 p er cent on the incremental turnover of 
Rs. 4,75.72,294. The export turnover included sea
food export of R s. 4,76,47,571 not directly purchas-
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ed or sold by the assessee company. The company 
:1c ted only as an intermediary between suppliers in ) 
India and purchasers in foreign countries in the 
transactions relating to seafeed export. T he sale 
proceeds of seafood were also received by the sup
liers in India directl y from buyers abroad in con
vertible forei gn exchange. As such, the assessee com
pany was not eligible for incenti ve deduction in 
respect of seafood export. For the subsequent assess
ment year 1985-86 the assessing officer had also 
disallowed incentive deduction on sea food export 
on similar grounds. Thus, incentive d eduction of , 
R s. 5,55,725 only was allowable on assessee's actual 
export turnover of R s.5,55,72.496. The mistake led 
to excess incentive deduction of R s. 28.55,090 in- • 
valving l1ndercharge of tax of R s. 19.48,597. · 

The department has accepted the objection. 
The paragraph was referred to the Ministry \ ) f ... 

Finance fo r comments in foly 1989; the reply from 
the Goveniment has not so far been received (Octo
ber l989J. 
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3. In the assessmeil t of a c ompany for the a ssess-
1 ment year l984-85 completed in March 1987. the 

Y I nspecting Assistant Commissioner (Assessment) al
lowed a deduction of Rs. 4,08,294 calculated at 5 

• per cent of the net export turnover of Rs. 81,65,872. 
It was noticed in aud it in February 1988 that the 
company did not export any goods or merchandise 
dming the earlier year, viz. , assessment year 1983-
h.:t.. Accordingly, the deduction for the assessment 
year 1984-85 was admissible at 1 per cent of the 
export turnover instead of at 5 per cent allowed 
by the assessing officer. The excess allowance of 
relief thus resulted in u nder assessment of income 
of Rs. 3,26,636 with consequent short levy of tax 
of R s. 2,85,006 (including interest for short pay
ment .of ad vance tax) for the assessm ent year 1984-
85. 

. The Jvfini stry of Finance have accepted the ob-
r · jection. 

4. 111 the assessment of :i tea company for the 
a ssessment year 1984-85, completed in September, 
1986 the I nspecting Assistant CommLsioner (As5esS
ment) allowed a deduction of R s. 4,46,508 on export 
turnover, calculated at the prescri~ed percentage. 
It was, however, noticed in audit in September 1987 
that relief on export turnover had been worked out 
vvith reference to the export turnover but the sam e 
Jiad been deducted from the 40 per cent of business 
income liable to income-tax though under the rules 
l 00 per cent of income sh ould have been a riived 
at after a llowing the above deduction and 40 per 
cent of the income thereof should have been taken 
as income liable to tax. The erroneous deduction of 
export turnover allowance r esulted in under-assess
ment of income of Rs. 2,67,905 leading to under 
charge of ta x of R s. 1,68,783. 

The paragraph was referred to the Ministry of 
F inance for comments in J uly 1989; the reply from 
the G overnment h1s not so far been received (Octo
ber 1989). 

5. The Central Board of Direct Taxes clarified 
in AugusL 1986, that when the manufacturers export 
their \,?.Oods or merchandise through export /tradir. g 
houses, the t ax benefit passed on by such expo1 t 
trading houses wilJ be allowed as a deduction in 
the computation of income subject to certa in res trl:::
ti on, ~nd that the benefi t received by the manufac
turers will not be included in the tota l income of 
the manufacturers if such claim for non inclusion 
is supported by a ce1tifieate from the export/trading 
house. 

~ An as<;cssee, an Indian company, was engaged 
in the purchase and supply of fish a nd sea food to 
foreign buyers on commission basis, under a n agree
ment with another Indian Compa ny of Calcutta, 
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which was an export house, registered and licenced 
by the Controller of Export and Import. Scrutiny 
of the assessment records in Audit disclosed that 
the claim for deduction in relation to exports/ex
port protits had bee11 claimed both by the assessee 
a nd the expon ho.Lise at Calcutta and that based 
on a communication o f A ugust 1987 from the Com· 
missioner of Income-tax (Appeals), Calcutta, the 
deductions ea rlier allowed in the case of the a ssessee 
for assessment years I %3-84 and J 984-85 were with· 
drawn. H owever, the assessments for assessment 
year 1985-86 made in A pril 1986 a nd for assessment 
year [986-87 made in January 1987 were not revis
ed to withdraw the deduction incorrectly allowed 
in the assessments made. This resulted in under 
assessment of income of Rs. 50.469 in a ssessment 
year 1985-86 and Rs. 3,22,811 in assessment year 
1986-87 involving aggregate short levy of tax of 
Rs. 2,01.754. 

The departmen t has accepted the objection. 

The p aragraph was referred 10 the Ministry of 
F inance for comments in June 1989; the reply from 
the Government has not so fo r been received (Octo
ber 1989). 

6. The. Act further provides that 'export turn
over' means sale proceeds of any goods or mer
~handise e xp<?rted but d oes not include freight or 
111surance a ttnbutable to the transport of the goods 
beyond the customs station as defined in the 
C ustoms Act. 

Ir:- the assessment of a company for the assess
ment year 1985·86 completed in F ebruary 1989, the 
Inspecting Assistant Commissioner (Assessment) 
allowed a deduction of R s. 44,98,373 ir:- respect of 
export turnover without determining the export 
turnover as per provisions of the Act. Audit scru
tiny in September 1988 revealed that the assessee 
debited sums of Rs. 86,62,933, R s. 13.91 ,914 and 
R s. 27,93,898 in its accounts as expenditure on 
ocean freight, shipping charges and marine insurance 
respectively which were required to be deducted 
from gross export turnover at the time of allowing 
percentage deductior~ in respect of export turnover. 
After deduction of these expenditure, allowable 
deduction on export turnover of Rs. 15.41.18,880 
would work out to Rs. 37 ,27.448 instead of 
Rs. 44,98,373 allowed by the assessing officer. The 
mistake resulted in incorrect allowance of deduc
tion of Rs. 7,70,925 on export turnover involving 
under assessment of income of R s. 3,08,370 (being 
40 per cent of R s. 7,70,925 for tea company) with 
under charge of tax of R s. 1.78,083. 

The paragraph was referred to the Ministry of 
Finance for commer:ts in August 1989; the reply 
from the Govern ment has not so far been received 
(O ctober 1989). 
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3.~ Incorrect deduction in respect o( profits and 
gains from newly established industrial uader
takiag in backward areas/new industrial under
taking established after 31 March 1981 

1. Under the provisions of the Income-tax Act, 
J961, where the gross total income of a company 
includes any profits and gains derived from newly 
established industrial undertaking in backward 
areas, a deduction equal to twenty per cent of the 
profits is allowed while computing its business ibJ. 
come. The Act also provides for a further deduc
tion of twenty five per cent of such profils to a 
company, if the new industrial m1dertakir:g goes 
into production after 31 March J 98 l. 

In the original assessments of a private company 
engaged in the business of manufacture of biris, 
for the assessment years 1982-83 to 1985-86, the 
claim of the assessee company for the aforesaid 
deductior,-s was rejected but in appeal the Commis
sioner of Income tax (Appeals) admitted the claim 
and directed the Inspecting Assistant Commissioner 
(Assessment) to allow the deduction after verifica
tion of the quantum of the deduction. In the ~vised 
assessments for these four years made by the Inspect
ing Assistant Commissioner (Assessment) between 
Aqgust 1985 and December 1986 and further revi
sions made on 31 Decembee 1986. the aforesaid 
deductions were allowed at 45 per cent (20 per cent 
plus 25 per cent) of the total profits and gains for 
the respective years. Audit scmtiny (October 1988) 
revealed that the total profits and gains included 
interest income of Rs. 85,641. Rs. 3,77,046 
Rs. 4,27,040 and Rs. 3,57.536 on the fixed deposits 
with banks for the four years and dividend mcome 
of Rs. 800 and Rs. 1,000 for the assessment years 
1984-85 and 1985-86 respectively. These incomes 
(interest on fixed deposits ar:d dividend) did not 
form part of the profits and gains of the manufac
ture and as such the assessee company was 
not entitled to the relief in respect of such income. 
The mistake in allowing the relief in respect of 
interest amt dividend income resulted in under
assessment of income of R s. 5,62,080 for the four 
years. Further, consequent on reduction in total 
income due to appeal effect, the deduction of 
R s. 2,08,001 for donations allowed in the original 
assessment. for the assessmer.-t year 1983-84 was 
required to be recompt1ted to limit the qualifying 
amounti of donation to 10 per cent of the reduced 
income. This mistake resulted in excess grant of the 
deductiorr by Rs. 30,599. 

The above mistakes resulted in total under-assess
ment of income of Rs. 5,92,679 (Rs. 5,62,080 + 
Rs. 30,599) with consequent short levy of tax of 
Rs. 4,81,503 (including interest for short payment 
of advance tax and surtax. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
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the Government has not so far been received 
(October 1989). 

2. In th_e case of a!l assessee, priva te Jimited com- Y 
pa1:y, while computmg the income for the assess-
ment year 1986-87, the aforesaid deduction in res-
pect of a unit established during the previous year 
relevant to the assessment year 1984-85 was allowed 
to the extent of Rs. 6,68,n.7 (being 20 per cent of 
profits of Rs. 33,43,635) before adjusting the carried 
forward investment allowance of Rs. 16,40,931 and 
business loss of Rs. 2,39,572 pertaining to the 
assessment yean 1984-85 and 1985-86 respectively. 
After adjustment of investment allowance and loss 
the company was actually entitled to a deduction 
of Rs. 3,65,783 instead of Rs. 6,68,727 allowed. The 
mistake resulted in under-assessment of income of 
Rs. 3,02,944 with consequent short levy of tax of 
Rs. 1,74,950. 

. 'Fhe paragraph was referred to the Ministry. of 
Fmance for comments in August 1989; the reply · + 
from the Government has r.-ot so far been received 
(Octob"er 1989). 

3.50 lncorre<:_~ relief in respect of profits f com newly 
establislied industrial undertaking (prior to 
31 March 1981) 

I. Under the provisions of Income-tax Act, 196 1, 
prior to its amendmer:ot by the Finance Act, 1980, 
with effect from the assessment year 198l-82, where 
the gross total income of an assessee included• any 
profits and gains derived from a newly established 
undertaking which went into production before 
l April 1981, the assessee became entitled to tax 
relief in respect of such profits and gains upto 6 
per cent per annum <7! per cent from I April 1976) 
of the capita l employed in the undertakinl! in the 
assessment year in which it began to manufacture 
or produce articles and also in each of the four 
succeeding assessment years. j 

The method of computing capital employed in 
the indQStrial undertaking was laid down in the 
Income-tax Rules, 1962, according to which the 
capital employed would be the value of assets as 
on the first day of the computation period of the 
ur:dertaking as reduced by moneys and debts owed 
by the assessee on that day. In the computation of 
the value of capital employed, the value of depre
ciable assets should be taken at their written down 
value as on the first day of the computation period. 

The capital employed was calculated or: the basis 
of owned capital and reserves only, exclusive of 
borrowed ca,Pital. Under an amendment by the 
Finance Act 1980, to the Act, the provisions of th~ 
Rules were incorporated in the Act itself retrospec-
tively from 1 April J 972. ..., 

In t.he assessments of nine companies for the 
assessment years 1977-78 to 198·4-85 assessed 
between June 1980 to June 1985 in seven different 
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Commissioner's charges, due to erroneous determi
nation of capital employed in the newly established 
indqstrial undertakings, then~ wa$. exce$. coµiputa
tion of capital employed resulting in excess/ irregu-

lar allowance of relief of Rs.2.22 crores involving 
short levy of tax of Rs. 1.22,93,065 in eight cases 
and potential tax effect of Rs. 14,12,515 in QPe 
case. The details of the cases are as und~r : -

SI. 
No. 

2 

3 

4 

5 

6 

7 

8 

9 

Name of asscssee Assess~t year 
Commissioner's charge 

A 1977-78 
West Bengal 
JI 

B 1980-81 
Bombay City V 

c ) 981-8'2 
Coimbatore 
Tamil Nadu 

D 1982-83 to 
West Bengal 1984-85 
11 

E 1981-82 and 
Tamil Nadu 1 1982-83 

F 1980-IH 
West Bengal l 1981-82 

G 1979-80 
Jabalpur 

H 1981-82 
Coimbatore 

J 1979"80 
West Bengal Ill 198,0-81 

Nature of mistake 

Debts allocable to the new unit were not deducted in the computa
tion of capital employed. 

Tax holiday relief was calculated on gross value of assets without 
deducting the liabilities relating to the unit. 

Capital was computed without taking into account the lia bilities 
ori Rs. 14,25;999. 

Value of depreciable assets taken at their book value in~tead of 
written down value. 

ln4X>rrcct allowance of relief on receipts amounting to Rs. 30,26,Sl I 
for assessment year 1981-82 and Rs. 16,65,762 for assessment year 
191\2-83, such as cash assistance and compensatory support, cus
to~ drawback, lease rent, sale of scrap, interest, etc .• which could 
not be held as income derived from business activity of the newly 
established undertaking. 

Relief allowed on the basis of ratio arrived at wilh reference to 
the value of assets at the close of respective previous years instead 
of o~ tnp first day of the respective previpus year. Further, pro
I>Qscii. ~viiknds repfesenting current liabilities and project lqan was 
not d~ucte¢for th,e purpose of capital computation. 

Borrowinp and Debts owned by the assessee company was 001 
4c41:1Ct~ frozµ the capital employed. 

Unsecured loans or Rs. 32,76,188 and current liabilities and provi
sions of'Rs. 2,'44,04,569 not taken into account while computing 
t.he capital employed. 

Value of dCJ?rcciable assets was taken at their original cost instead 
of tqeir written down value. Further average increase in the net 
assets from the first day of computation period to last day was 
consi~ in place of considering the value of assets as on the 
fin.t daY, of the co,mputation period. lo addition, in compu~ 
~he capital~ llabiliti~ and debts owed by the assessee company 
m respect 01 new umt was not reduced. 

Tax effect 

Rs. 
1,08,573 

6,81,081 

83,389' 

3,8,7,818 

6,90,278 

(~,27,SlS 
(P"otential) 

1,09,605 

4,43,096 
!>7,548 

(S!Jft8X) 

96,91,677 

In three cases the assessments were completed by 
the Inspecting Assistant Commissjp.ner (Asse~.ment). 

betwee~ February 1978 to March 1988 in .12 Com
missioners' charges owing to incorr~ct application 
of the provisions of the Act, erroneous deduction 
allowed to units engaged in manufacturing activities 
aften the prescribed date and I er. er1gpgf(i' in exempt
eg items. irregular deduction of relief! bey.end' tlie 
prescribed period, etc., tax holiday relief• amount
ing to Rs. 2.50 crores was aJJowed in e>rcess· ~uft
ipg in short levy of tax of Rs. 1,65.81.296 iq. eight 
case.s and excess carry forward of his~ etc. jq-Vc~J.v
ing potential tax of Rs. 14,55,291 in tJie; r~ining 
cases. The details are as under : 

The paragraphs were referred to the Ministry of 
Finance for corp111ent& betw~µ. Jam,1arY, 19~9 and 
August 1989. The Ministry of Fina•l'Ce. have acce~t
ed the objection ia: one c;:tse. ~ ~ply fJ:om 
the Government bas not so far been rej;~v.ed Ui tlie 
rcrmiining eight cas~ (October 19&9). Hpwever, 
the department has accept~d the obji;ction in two 
cases. 

2. In the assessment of 14 com~Jlies. fp~ the 
assessment years 1975-76 to 1987-88 cm:µpJeted 

SI. 
Cl. 

Nam~oftbe~ 
Commissio~r·~ char~ 

Nature of mistake 

A 
Pune aombay 

1984-85 Since the asscssce company bad started its manufacturing actiwity 
in the previous year relevant to the assessm.:ot year 1979-80, it was 
eligible for tax holiday relief upto assessment year 1983-84 <?nly. 

2 B 
West Bengal Ill 

1984·~ 5 Tb!:. assessee comeany started production in the asSC$5111ent year 3,~3,149 
1974-75. As such unabsorbed relief not entitled to becamCd for- (Potciitial) 
ward beyond assessment year 1981-82. 
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4 

5 

6 

7 

c 
c.c. 
Ludhiana 

D 
West Bengal 11 

E 
Tamil Nadu .I 

F 
Delhi II 

G 
West Bengal J 

8 H 
Bombay City V 1 

9 I 
Central L 
Calcutta 

10 J 
Bombay City VJ 

11 K 
Tamil Nadu 
11 

12 L 
Tamil Nadu JI 

13 M 
Andhra Pradesh I 

14 N 
.\Vest Bengal VI 

3 

1982-83 

1984-85 

1980-81 

1984-85 

1982-83 
to 1984-85 

1984-85 

1983-84 

1985-86 

1987-88 

1975-76 to 
1979-80 

1984-85 

l 984-85 

The asstssee company which was init ially allowed relief in the 
:1ssessment year 1973-74 was incorrectly a llowcJ relief of Rs. 
34,855 in the assessment year I 978-79 instead of rest ricti ng the 
relief to five assessment years on ly. Fur ther deficiency of Rs. 
4,11 ,245 was erroneously carried for ward b-:yond s.:"cnth assess
ment year and set off aga inst the profit in the assessment year 
19!12-83. 

Incorrect allowance of rel ief to new unit form~d by 1h~ spl itt ing 
up of a business already in existence. 

Incorrect a llowance of relief on re::eip ts such as in trcst, cu;to1m 
duty drawback, export incentive, profit on sale of assets and misce
llaneous receipts which could not be held as income ' deri ved from' 
business activity o f the newly cstablisheJ undertaking. 

lllcorrect allowance of relief to the assessee company which wen t 
into production after 1 April 1981 but wilere th;: article proJuccd 
was one of the items specified in the Eleventh Sch ~dule to the Act 
in which relief was not allowed. 

The assessee company took o ver the entire busin ~>s of a r.:gi~t.:rcd 
firm which had already enjoyed tax hol iday relief for the fourth 
year counted from the ini tial assessment year 1978-79. Hence the 
assessee company was en titled to relief upto assessment year 1982-83 
only. 

5 

2.3 1,842 

5,71 ,221 

70 .448 

91 ,980 

1.0 1.176 

lncorrect carry forward of relief of Rs. 6.67,036 irJS'e:id o f correct 1.95,323 
amount of Rs. 4,29,263 

Tax holiday relief of Rs. 25,55,368 allow~d to the new unit wa~ 2,34, 163 
no t restricted to the available profit o f Rs. 21 ,40,0:>0. 

ln determining the profits of the new unit the d.:pre.:ial ion uf Rs. 97,757 
6,66,783 as per books o f accounts was deducted instead of deduc-
ting depreciation of Rs. 10,40,762 as allo wed in the income-ta x 
assessment. 

lncorrcct allowance of relief in the asseessment year 1987-88 81,336 
i.e. , beyond the prescribed period as the assessee company was 
allowed relief first time in the assessment year J 982-83. 

Since the new unit was formed by the transfer o f buildings and 1,15,97,379 
plant and machinery previously used the value o f wh ich exceeded 33,93,465 
th..: limit of 20 per cent of the total value of mJchinery and plane 
used in the business of the assessee, no relief was admissible. 

Jncorrect carry forward of unabsorbed relief o f Rs. 3,4 1,049 2,72,415 
(pertaining to the assessment years 1977-78 to 1980-SJ) to the ( Po tential) 
assessment year 1985-86 that is beyond the seventh year. 

lncorrect carry forward of tax holiday deficiency of Rs. 1,31 ,078 4,51,088 
and R s. 5,84,935 to the assessment year 1984-85 in respect of two (Potential) 
units of the assessee company which started product ion from assess-
ment years 1973-74 and 1976-77 respectively. 

The paragraphs were referred Lo the Ministry of 
Finance for comments between April 1989 
and August 1989. The Ministry of Finance 
have accepted the objection in four cases. The 
reply from the Government has not so far been 
received in the remaining 10 cases (October .1989). 
However, the department has accepted the objec
lion ih four cases. 

retrospective e~ect from April 1968, to provide that 
the deduction or~ account of inter-corporate devi
der~js .is to be allowed with reference to the net 
devidend income as comp uted in accorda nce with 
the provisions of the Act ai:j not on the aross 
amount of the dividend . .:::> 

I. In the assessment of a limited company for the 
assessmei1t year 1985-86 completed in September 
I 987, the Inspectir:g Assistant Commissioner of 
l ncome-ta x <Assessmen I) allowed a dcd uction of 
R s. 1,08,54.494 on the 1~ et dividend of 
R s. 1,80,90,824 afti!r deducting interest ar~ other 
cxpcr.ses of Rs. l ,80,00,000 from the gross dividend 
of R s. 3,60,90,824. It was, however, seen that the 
g1 oss divided included an arno1111t o f Rs. 8,42,090 
on account of forei gn dividend a nd the assessee 
company had d·ectucted it while claiming the deduc
ti on. As the assessing officer had not reduced the 

3.51 Incorrect deducliion in respect of in:er
coiporate dividends 

Under the Income-tax Act, 196 I, in the case of 
a domestic compar1y, where the gross total income 
includes any income by way of dividends from 
another domestic Cl>111pany, there shall be allowed 
in computing the to tal income, a deduction a t speci
fied percentage of such income. The Act was 
amended through Finance (No. 2) Act, 1980, with 
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gross dividends by the amount of the foreign divi
dends the mistake resulted irr allowance of excess 
deduction of R s. 5,05,254 with consequential sborL 
levy of tax o( Rs. 4 ,78.445 lincluding interest for 
late tiling of return aid under estimate of advance 
tax). 

The paragraph was referred to the Ministry of 
Finance for comments in M arch 1989; the reply 
from the Government has not so fa r been received 
(October 1989). 

2. Jn the case of a private limited company for 
the assessment year 1984-85 (assessment completed 
in February 1987) the g ross total income was com
puted a t Rs. 3,82,860 a fter adjusting the d ividend 
income of R s. 8, 73,946 against the loss under the 
bead 'profits and gaius of business or profession'. 
The deduction for i L~ter-corpora te dividend was 
worked_ ~ut as Rs. 5.24 ,387 at sixty per cent of 
gross dividends of Rs. 8,73 ,946 and it was limited 
to the available income of R s. 3,82,860. Thus the 
taxable income was computed as 'NIL'. It was 
pointed out in Au~it that the dedu ction of sixty 
per cent was required to be worked out on the 
dividend a mount of Rs. 3,82,860 included in tbe 
total income and not on the gross dividends of 
Rs. 8,73,946. Due to ir:con-ect working of the deduc
tion admissible, t.here was under-assessment of in
come of R s. 1,53,144 involving short levy of tax 
of R s. 1,04,520. 

The department has accepted the o bjection . 

The paragraph was referred to the Ministry of 
Finance :for comment in May 1989; the reply 
from the Government has not so far been received 
(October 1989). 

3. In the assessments of a closely held company 
for the assessment years 1984-85 a nd 198 5-86 
(assessments comoleted in Ju ne 1986 and Decem
ber, 1986 respec-tively) deductions amounting to 
R s. 9,58,589 and R s. 9,96 ,779 on account of inter
corporate dividends were allowed by the assessing 
officer on the basis o( dividend income arrived al 
before setting off the losses under o ther h eads of 
income. In accordance with the provisions of the 
Act. the assessee company was entitled to a deduc
tion of Rs. 8,62,628 arm Rs. 9,24,015 only on t he 
basis of d ividend income after setting off of tile said 
losses. The excess deductions resulted in under
assessment of income aggregating to Rs. l',68,725 
involving under charge of tax: of Rs. 1,28,065 (in
cluding interest of Rs. 513 in the assessm en-t year 
1984-85 for late submission of return and excess 
payment of inte rest of R s. 12,400 by the Govern
mer~t in the assessment year 1985-86 for exc ess pay
ment of advance tax). 

Tile paragraph was referred to the Min:istry of 
Finance fo r comments in . July 1989; the reply 
from the Government h as 1~o t so far heen received 
(October 1989). 
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-1-. Under the Income-tax Act, 1961, ful l deduc
Li? '! i:. grante~ in respect of jncome by way of 
d1v1dends received by a d omestic compar:y from an 
Indian company formed and registered under the 
Compani~s A ct, 1956 after the 28 February 1975 
a nd engaged exclusively or a lmost exclusively ir: 
the manufacture o r production of any one or more 
of the art icles o r things specified in Ni nth Sche
d ulc lo the Act, ar:d at sixty per cent of such 
income i11 other cases. 

In the assessment of a publ ic sector ship bt;ildillg 
company, for the assessment year 1984-85, com
pleted in Marcb, 1987, th e deduction for i1 :tercor
porate d ividends was a llowed for the entire amoun t 
in respect of the d ividend income of R s. 6,16,914 
received from a nother shipyard compar:y. T here 
was nothing on records to show that the cond itions 
stipulated for the allowance of deduction in full of 
such divider:Js were fulfilled in trjs case. I t was 
also seen in audit that the d epartment bad not 
a llowed at any time in the earlier assessment years, 
the deduction of whole of the dividends received 
from the said shipping company. T ne deduction 
was. thus, allowable at sixty percent only. T he 
mistak e resulted in excess allowance of deduction 
by Rs. 2.46,766 involvi ng short levy of tax of 
Rs. 2,05,563 (i ncluding interest Ieviable fe r late 
ftling of return and under estimate of advance 
tax). 

The Mi nis try of F ina1 :.:e have accepted the 
objection. 

3.52 Incorrect <leduction on income from technical 
service-fees received from an Indian concern 

I. U nder the Income-tax Act, 1961, where the 
gross Iota) income of a n assessee, being an I r:dian 
Company includes income by way of roya lty, com
mission, fees or any other paymer:t (excludincr 

. . . 0 

capHa l gai n) received by the assessee from any 
perso n carryi11g on bqsiness in k dia in considera
tion fe r provisio n of technical k now h ow or render
ing services in connection with the provisior:s of 
such teclmical know how, under a n approved agree
mer::, there shall be allowed a deductjon of forty 
per cent of such income. The relief is to be deter
mi ned with reference to the net income derived in 
respect of these services and included in the gross 
tota l income. 

Dur ing tbe previous year relevant to the assess
ment year 1982-83 an Indian Company re ::dved 
technical knowhow fees of Rs. 9,30,335 from three 
other Indian companies. In the revised assessment 
made in March 1987, the assessing officer computed 
the deduction in respect of such technical fees at 
Rs. 3,72,134 being 40 per cent of such receipts a •1d 
limited the deduction to the amount of gross total 
income computed at R s. 3,63,876. Jn accorda nce 
with the provisions of the Act, such deduction was 
to be a llowed on incom e which stood included in 
the g ross total ir:.::ome a nd consequently this net 
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income could not be more than the amoypt of gross 
totaJ income. Accordipgly, a sum of Rs. 1,45,550 
(40 p~r cent of gross total income of Rs. 3,63.~76) 
was only aJlowable as deduction. The mistake Jed 
to under-assessment of ir:ocqme of R s. 2,18.326 
involving under-charge of tax of Rs. 1,50,382 
(including excess pa,yment of interest of Rs . .16 • .112). 

The parag,.-aph was referred to the Ministry of 
Finance for commeL"tS in April 1989; the reply frQm 
the Government has not so far been received 
(October 1989). 

2. In th.~ previous year relevant to the assessment 
year 1983-84 a clpsely held com~ny rec;eiv.ed ~ SUJll 

of Rs. 9,00,000 being the receipt from sale of techni
cal kr:0w-how. The assessing officer wl1.ile, completing 
the assessment in January 1987 allowed relief of 
Rs. 3,60,000 at the rate of forty per cent of the afore
said gross receipts as claimed by the assessee. It 
was, however, iioti,ced in Audit that the net income 
from the aforesaid services worked out to R~. 
6,27 ,606 after conside~iQg the direct expenditure of 
Rs. 2,18,128 on account of drawing and design and 
other expenditure on prorata basis and the reliet 
allowable thereon- at forty per cent worlced out. to 
R s. 2,51 ,042 only as agarnst relief of Rs. 3,60,000 
alJoweq by Qte assessing officer. The incorrect 
&Uowance of relief on gross r;eceipts instead oi o.n 
net income as provided in the Act, resulted in 
under assessment of income of Rs. .1 ,08.958 with 
consequent under charge of tax of Rs. 1.01 ,686 
(including interest of R s. 34,677 for short payment 
of advance tax). 

The department has accepted the objeetion. 

The paragraph was referred to the Ministry of 
Finance for comrrrnnts in Jtme 198-9 ; the reply 
from tht Government has not so far been received 
(October 1989). 

3.53 Incorrect deduction in respect of royalty, etc. 
from a foreig~ enterprise 

Under the Income-tax Act, 1961. as applicable 
to assessment year 1984-85, where the gross total 
income of an a~ssee being an Indian Company 
includes any income by wa y of royalty, commission, 
fees or any similar payment received by the assessee 
from a foreign enterprise in consideration for use 
outsjde India of any patent, irNentjon.. mpdel, 
qesign, secret formula or process .or it;>. consideration 
of te.cboical ~rvice.s r~nder.ed or agreed to be 
rendered outside lngja to such e~l'terprise by tJle 
a.ssessee u11der an agr.eement ~n+ered jpto by the 
asses.see witb s.uch pe.rson and apJ?roved b}r the 
Central Gove; nrne.nt I Central J;Joard of D.irec.t Tax._~s 
and such, income is received iQ coQvertibJe fo~eign 
e.xcbang~ in India, a deductipn of the whole (50 
per cent fr,om th~ asse.ssment year 1985-86) of !he 
inco;IDe so rec,ei:v.e<f ~l;laJl b.!! aUowed in c.omputing 
the total income of the assessee. It h!\s been judici-
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ally ~J'd USS lTR 120) that the decit1cation is to 
be computed; witb reference to the quantum of th.! 
incollle froJll> ptofits; and gains attributable_ to the '1 
spedfied busjnesidncluded in th~ gross total income. 

J . The assessment of a public limited company for 
the asse~ment year 1984-85 originally completed 
in March J 986 was rectified in Oetober 1986 to 
allow deductien of Rs. 3,13,69,S.18- on aceount of 
r-oyaUy incoine-'as against Rs. 1,06,61.199 allowed 
in the original assessment. It was seen in audit that 
tl\e ro~Ity. i.Jlc;Qpie frqm foreigµ enrerprises, as 
iocl~aj, ip ~e grq~ total. income, was only Rs. 
2.74,QS.037,. ~Utg tPt; bu&in~ income as computed 
~~er th~ AC.l) w_.Qa~ separate ide11tity got merged 
wit4 th.~ ~ inqoro.e oomputed and' not R s. 
3,\3 ,!j~SJ-.8 . Hc;J,U,~~ 0-J~ <ledu~tion s4.ould nave been 
f~~tricted tQ ~. i .74.QS,.037. Omission to do so 
re$q}fed hi uJ)def ~s~smen-t of incQme of R s. 
39,M 148 l. ip\tQl~Qg sh0rt levy of tax of Rs. 
27.05.758. , + 

The departqient has not accepted the objection 
stating- l'bat the figur~ of Rs~ 2-,74.05,037 is the 
incetpe of tho a~ cempany· chargeable under 
the h~d 'profits a~ gains of business' and that 
thjs .inclucJed llPl only the income of the company 
f.t:o.m centract recejpts which are eligible for the 
~-n~fit of .sectiQn 800. but also the inceme or loss 
from· the other multifat"i'eus activities of the com
pany. The department's reply is net aeceptable. Af, 
per ~~9JJ.. 80-Q. o( th~ ~pcome-ta.x Act, 1961, the 
deduction is to be allowed on the royalty income 
incl.udud iIJ the: g~~S§ tp,t3.Jr. in1?9me. :Jnd such income 
i:lleluded, in tbe ~J'~$ total income cannot exceed 
the business im:.ome G.0mputeEJ 11nd~r the Af.:t. 

The paragraph was referred to the Ministry of 
Fi.nance fgi:: i;:Q~Jtts. iq June 1989; the reply 
fy~ Ott Gove~~~Ot h'\s not so far been received 
(Qc.tpber J989). 

2. fr: the assessment of a public limited company 
for the assessment yeaF 1~83-84- completed in 
January 1986, and revised1 in February 1987, the 
total income was oomput.ed at 'Nil' and an aggre
gate a-moun~ of lb. 1.39.53'7 being the unabsorbed 
re(ief ic- r.espect ot newly established industrial 
undertakings relating to· the earlier years, was 
a<l-Jowedt@ be carried ferwM-d. The assessee company 
was ·allowed deduction of Rs. 4,56,458 representing 
estimattd net ineeme- fetl technical services rendered 
oqts_itfe Iadla. Jt, was, hQ.wever, noticed from the 
Dire¢tGf8.' repert appended tQ the accounts relevant 
t-0 .the· _a11SeSSinent· Y,ear 1-983-84 that due to political 
insqib_ility and· foreign exchange crisis the payment 
·from ·the· foreign· c<)Untr:y was yet ta be. repatriated 
to Iadia. As the' income was not received in 
India in convertible foreign exchange, the company 
was· .no! ~titled to the ~eduction on such income 
_ir: the a~,essm<:p.t.y~r 1983-84. The incorrect aJlow
~ns:C P.f d~µctjpn of Rs. 4,56,458 resuJte~ in net 
under-assessment of income of R s. 3,16,921 (after 
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setting off of the whole of the carried forward 
deficiency of Rs. 1,39,537 relating to the earlier 
years) ir;o the assessment year 1983-84 involving short 
levy of tax of Rs. 1,78,663 and non levy of interest 
of Rs. 5 t ,347 and R s. 67,868 for la te filing of 
return and non-l.'aymer:t of advance tax respecti
vely. As the carried forward relief deficiency to the 
extent of R s. 72,095 (out of Rs. 1,39,537) was set 
off against the positive income assessed for the 
assessment. year 1984-85 (made in March 1987 ar.-j 
revised in February 1988), there resulted tax under 
charge of Rs. 4'1,634 with consequent non levy of 
interest of Rs. 6,968 and Rs. 18,096 for late filing 
of return and non-payment of advance tax respecti
vely for the assessment year 1984-85. Further, there 
was also a resultant excess carry forward of relief I 
deficiency to the extent of Rs. 67,442 (Rs . . 1.39,537-
Rs. 72,095) at the end of the assessment year 
1984-85 involving a potential tax effect of Rs. 38,947. 
These mistakes resulted in total undercharge of tax 
of Rs. 4,03,523 (ir.~.:h~ding interest and potential tax 
effect). 

3. In the assessment of a private limited company, 
for the assessment year 1984-85 (assessment complet
ed in January 1987), a deduction of Rs. 6,18,177 
out of the gross amount of fon~ign fees of Rs. 
8,38,357 received by the assessee company was 
allowed a~er allowing the expenses of Rs. 2,20,180 
incurred for earning the same. The foreign fees 
received were 11.54 per cent of the total fees 
received as against which the assessing officer in
correctly worked out the percentage of foreign, fees 
to gross fees at 11.45 per cent. Further, it was also 
seen that all the expenses incurred fer ~arning the 
fees were not considered by the assessing officer. As 
against the allocable expenses at R s. U-5~ per cent 
of tota l expenses of Rs. 61,83,204 at Rs. 7,13,542, 
the expenses were considered at R s. 2,20. 180 only. 
The incorrect deduction allowable was, therefore, 
Rs. 1.24,815 only (Rs. 8,38,357 minus Rs. 7,13,542) 
as against Rs. 6,18,177 allowed by the department. 
The mistake resulted in excess allowance of deduc
tions of R s. 4,93,362 with consequent short levy of 
tax of Rs. 3.36,720. 

The paragraph was referred to the Ministry of 
Finance for comments in February I 989; the reply 
from the Government has not so far been received 
(October 1989). 

4. In the assessmtnt of a public sector corporation 
for assessment year 1985-86 (completed in February 
19&8) a deduction of Rs. 11,93,665 being 50 per cent 
of the earnings of Rs. 23,87 ,329 was allowed, with
out deducting the expenses ir:curred for earning the 
income. On the basis of information available on 
records the expenses attributable for realising the 
income of Rs. 23,87,329 worked out to Rs. 7,48,606. 
Hence the amount qualifying for deduction was 
Rs.. 16,38,663 and deduction- allowable thereon 
worked out to R s. 8",19,332, only as against Rs. 
11.93,665 allowed by the Department. The mistake 
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resulted in under asse.ssment of income of Rs. 
3,74,333 involving short levy of tax of Rs. 2,21,574 
( i r:~lusive of interest of Rs. 10,810 for late filing of 
the income.tax return and R s. 94,587 for under 
estimate for advance tax). 

The Ministry of Finance have accepted lhe objec_ 
tion in principle. 

.S. An approved gross foreigr: income of Rs. 
1.33,52,836 earned by an assessee company for 
rendering technical service outside India in the 
previous year relevant to assessmer:t year 1985-86 
(assessment completed in February 1988), included 
income of Rs. 68,72,951 derived fr-0m Nepal. Out 
of the above income fr-0m Nepal Rs. 54,47 ,820 was 
received in India in convertible foreign exclmng-e 
and the balance Rs. 14,24,231 was received in 
Nepal in loca l currenc)t and not brought to India . 
As technical services fee of Rs. 14,24,231 was not 
brought to India in convertible foreign exchar.-ge, 
the company was not entitled to get 50 per cent 
deducticn therefrom. But while computing income 
in February 1988, the Inspecting Assistant Commis
sioner (Assessment). allowed 50 per cen~ deduction 
on Rs. 14,24,231 alon-g with the total technical 
services fee of R.s. 1,33,52,836. The mistake resulted 
in under-assessment of income of Rs. 7,12,115. 
Besides. actual tax effect was required to be calcu
lated on Rs. 3,31,612 being the difference between 
the assessee's busin~s ir;\;ome of Rs. 62,95,915 and 
relief allowable .for technical services fee of Rs. 
59,64,303 as incen~ive deduction was to be made 
from the related business income only. This led 
to under charge of tax of Rs. 2.31,982 (including 
short levy of interest of Rs. 5,657 for belated filing 
of return). 

T he paragraph was referred to the Ministry of 
Finance for comments in August 1989 ; the reply 
from the Government has not so far been received 
(October 1989). 

3.54 Incorrect deduction in respect of profits and 
gains from publication of books 

Under the provisior.-s of the Income-tax Act, 1961 , 
when~ the gross total income of the previous year 
included any pr.Qfits and gains derived from busi
ness carried on in India on the printing and publi
cation of books, or publication of books, a deduction 
of 20 per cent of such profits and gai.ns is a llowable 
while computir:g the total income of an assessee. 

In the assessment of a company for the assess
ment year 1985-86 completed in October .1986 by 
the Deputy Commissioner of Income-tax, a deduc
tion of Rs. 18,62,-866 was allowed at twenty per cent 
of the gross profit or.- the pul>lication of books which 
included interest of Rs. 12,,96,115 on fixed deposit6. 
As the deduction is nQt allowable on interest on 
fixed deposits, the assessee company was incorrectly 
allowed a deduction- of Rs. 2.59,223 i.e. 20 per cent 
of R s. 12,96, l t 5 being interest on fixed deposits-. 
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The incorrect allowance of deduction resQlted in 
Qnder-assessrnent of income of R s. 2,59.223 and 
short levy of tax of R s. 1,90,529. · 

. Th~ M iJ?istry of Financt have accepted the objec
t100. m pnnciple. 

3.55 Non·kvy of minim~m tax tll!c lo om:ssion lo 
restrict certain deductions in the case of 
companies 

1. Under the focome-tax Act, 1961, as appli
cable to the assessment years 1984-85 to 1986-87 
where in the case of a company, the aggregate 
amount of deduction admissible under certain 
specified provision of the income-tax Act exceeds 
sever.:ty per cent of the amount of total as computed 
~efore_ making .any such deduction that is the pre
mcentlve total mcome, the amount to be deducted 
under these provisions will be restricted to seventy 
per cent of the pre-incentive total incom ..... 

The assessments of a widely held comp:tr!y for the 
assessment year.s 1984-85 arxl 1985-86 were complet
ed by the Deputy Commissioner of Income tax in 
March 1987 and March 1988 -0n 'NIL' income and 
a loss of Rs. 33,53,772 respectively after allowing 
a deduction of Rs. 83,04.121 and R s. 66.63.986 for 
the two assessme\nt years respectively being expendi
ture on agricultural development. It was noliced in 
audi t (September 1988) that the defoctio: s Wl' r e 

allowed in full without applying the provisim.:-s 
regarding restriction of the deduc tion to seventy 
per cent of the pre-incentive total income. The 
omission resulted in short computation of income 
aggregatitng to Rs. 34,84,300 for the two assessment 
years, involving an aggregate under charge of tax 
of R s. 20,12,182. 

The paragraph was referred to the Ministry of 
Finance for ccmments in AugusL 1989; lhc 1cply 
from the Government has not so fa r been received 
(October 1989). 

2. In the assessme·1t of a. company, in which 
public are substantially interested for the assessment 
year 1985-86 completed by the D eputy Commis
sioner (Assessments) in October 1987, the prc
incentive total income was computed, at R s. 
1,18,48,7 13 after allowing a deduction of R s. 
86,32,403 in respect of foreign income, which is 
one of the specified deductions a.nd the deduction 
towards the unabsorbed investment allowa nee was 
restricted to the extent of 70 per cent of pre-incen
tive income. The total income was determined at 
R s. 35,54,614. The correct pre-ince~·~ tive toH\l ir:come 
worked out to Rs. 2,04,81, 116. From this the u n
absorbed investment allowance had to be considered 
first and restricted to 70 per cent of the pre-incentive 
total income viz. R s. 1.43,36,781. The total income 
thus worked out to Ris. 61,44,335 as aga inst R s. 
35,54,614 determined. The short ccmputation 0f 
total income by Rs. 25,89,721 r~sul ted in under 
charge of tax of Rs. 14,95,564. 
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The Ministry of Finance have accepted the 
obj-cction. 

3. ll_l the assessment of a priva te limited com
pany for the ~ssessm~nt year 1985-86 completed 
by the Inspecting Ass1Stant . Commissioner{ A~sess
ment) in March 1988 tbe tota1 taxable income was 
computed at Ris .. 2,67,940 after adjusting iully the 
brought forward mvestment allowance and also the 
current year's iJnvestment allowance. Detailed 
examination revealed that the income was computed 
without taking _into account the amendments brought 
about by the Fm~nce Act 1983, for levy of mimmum 
tax on companies. The 'pre-incentive' .ir~comc 
compute~ was Rs. 41,55,302 and he1.ce the brough t 
forward I!lvestment allowance that could be adjusted 
was required to be limited to &5. 29,08,711 being 
70 per cer:t of the pre-incentive income, and an 
amount of Rs. 12.46 .• 591 was required to be brought 
to tax. As the mcome computed was only Rs. 
2,67 ,940 there was under-assessment of iucome of 
R s. 9,78,650 involving short levy of tax of R s. 
9,09,388 (inclusive of interest of Rs. 23,119 for late 
filing of the return and Rs. 2,69,719 for under 
estimate of advance tax). 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government bas not so far been received 
(October 1989). 

4. In cases where any of the specified deductions 
has not beer~ allowed in the computation of the 
total income only because of the aforesaiu r\.stric
tion, the amount of deduction which could not be 
so allowed wiU be carried forward and will be 
deemed to be deduction admissible for the succeed
ing assessment year or years as the case may be. 

ln the assessment of a company for the assess
mer~t year 19~5-~6 completed by the Inspecting 
Assistant Comm1ss1oner (Assessment) origina lly iu 
January 1988 ;:). nd revised in May i 988, an aggre
gate amount of R s. 21,29,987 being the unalJowed 
deductior>"S in respect of profits from projects outside 
India and export profits carried forward under the 
restrictive provisions of Chapter VI-B of th~ Act 
relating to the assessment year 1984-85, was set oft 
against seventy pe_r cent of the pre-incentive tota l 
income of the company. It was, however. noticed 
that the assessment for the assessment year 1984-85 
was also revised in May 1988 and a n Hggregat1'! 
amount of R s. 7,31.890 only in respect of the afore
said deductions, remaining un-allowed under the 
re.strictive provisions of chapter VT-B of the Act. 
was allowed to be carried fnrward for set off ~gai11 s t 
the positive income of · the succeeding assessment 
years. Thus. carried forward unallowed deductions 
for Rs. 7 ,31,890 only relating to the assessment year 
1984-85 was required to be >et-off against the seventy 
per cer~t of the pre-incentive total income for the 
assessment year 1985-86 (revised in May (9881 
instead of R s. 21.29,987 actually set-off by the 

.) . 
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department. The mistake led to under-assessment 
of income of R s. 13,98,097 with consequent under 
cha rge of tax of R s. 8,07,400 ir.- the assessment year 
1985-86. 

The paragrap h was r eferred to the Ministry of 
F inance for comments in July 1989 ; the reply 
from the Government h aiS r;'()t so far been received 
(October 1989). 

5. 1 n the assessment of a closely held company 
for assessment year 1985-86 completed in September 
1987 the Assistant Commissior:er determined the 
taxable income as 'NIL' a fter adjusting the un

·a bsorbed investment allowance relating to assess
ment yea r 1982-83 to the extent of R s. 14,35,737 
without limitir:g it to R s. 10,05,015 being seventy 
per cent of the pre-incentive total iJJcome of R s. 
14,35,737. T he omissio n to do so resulted in the 
short computation of taxable income by R s. 4,30,722 
involving an aggregate short levy of tax of Rs. 
3,76.503 (including penal interest for belated fil ing 
of return of income and sh ort payment of advanc~ 
tax). 

T he Ministry of Finance have accepted the 
objection. 

6. T he regular assessment of a private limited 
company for the assessment year 1984-85 was 
completed in M arch 1987. No investment allowance 
was allowed on the ground that the company was 
·not an industrial company. In appeal the Appellate 
Commissioner d irected that the compa ny be treated 
a s an industrial company and investment allowa nce 
be allowed. Accordingly the a ssessment was reviesd 
by the Inspecting Assista nt Commissioner (Assess
ment) in March 1988. While givi:.-:-g effect to the 
appella te orders the allowable investmer:t allowance 
was not restricted to 70 per cent of the p re-incentive 
total income. The omission resulted in under-assess
ment of ic--come of R s. 2,77,360 ipvolving short 
levy of ta x of R s. 2,48 ,555 (inclusive of interest of 
R s. 73,818 for under estimate of advance tax). 

The paragraph was referrl!d to the Ministry of 
F inance for comments in July 1989 ; the reply from 

. the Govcrnm~nt h as no l so far been received (Octo
ber 1989). 

· 7. The assessment of a private 1imitt!d company 
for the assessment year 1985-86 was compk ted in 
M ay 1986. The assessm ent was, checked by the spe
cial Aue.l it Party of th e department in M arch .1 988 
and the gross total income of the com pany was 
recomputed by them a t Rs. 6,68.986 and deduc
tion aggregating to R s. 10,2 1,078 towards d ona tion. 
export turnover and inter corporate dividend fo r 
the assessment year 1985-86 was determined as 
admissihle . Out of the tota l deduction of 
R s. 10,21,078, an amo unt of R s. 4.68,?.90 (beine: 
seventy per cent of th e pre-incentive total incom~ 
of R s. 6.68',986) was d etermined as allowable in 
the Cllnent year in arriving at the taxable income 
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of Rs. 2.00,696 uud er the restrictive p rovi!>ions o f 
Chapter V f-B of the Act 'and the balance amount 
of R s. 5,52.788, being the por tion of deduction 
re~na ining unallowed in the curren t year, was per
mitte d to be carried forward for fu ture adj ustment. 
H0wcver, the gross total income of the compa ny , 
b fore a llowing ded uction under Chap ter V I-A of 
the A ct having been compu ted at R s. 6,68,986, the 
total deduction should not have exceeded that 
income. On this basis a nd a fter a llowino- ded uct ion 
?f R s .. :1,68,290 (being seven ty per cenr°of the pre
incenl1ve total income) only the bala11ce amou nt 
of R s. 2.00,696 should have been allowed to be 
carried forward for future a djustment as '1 o-::i.i ris l 
Rs .. 5.52,778 incorrec tly allowed by the s~::ci a l 
aud : t pa rty. T/'e mist1ke resulted in exce~s 
a llowance and carry forward of deduction to the 
extent of Rs. 3,52,092 in the a ssessment vear 1985-
86 in volving a potentia l tax of Rs . 2.40:303. 

The M inistry of F ina nce have accepted the 
objection . 

8. While assessing the income of an asscssee, a 
~omp:rny. i.n which public are 110L substa ntially 
rn lercstcd. 1n M arch 1986 a nd August 1987, the 
pre· inc~ntive tc tal income for the assessment years 
1984-8::> . 1985-86 and 1986-87 was dete rmined a t 
Rs. l, 18,876, Rs. 2, 76,603 a nd R s. 3.34. 172 res
pectively. T he assessing officer allowed the deduc
tion towa rds investment allowance of the year of 
asses ·ment, unabsorbed investmen t allowa 1Jce a r d 
p rofi ts & ~id gai ns f rom newly established industrial 
under takt ng, as the case may be, to the full extent 
of the pre-incentive to tal income without applyino 
the ceiling l imi t of seven ty per cent of such totJ 
in~omc in each o! the three as~essment years. T he 
mistake rt: ·ulted m short computation o f taxabL 
income by Rs. 35,663 . R s. 82,981 and R s. J,00,252 
fo r the assessmen t years 1984-85, 1985-86 and 
I 986-87 rcspe~tively leading to non-levy of tax of 
Rs. l.~0.90_6 tor all the three assessment years 
(111cl udmg in teres t for delayed filing of return of 
income and non-fi ling of estima te of income). 

. The paragraph was referred to the M inistry of 
Finance fo r com ments in August 1989; the reply 
from the G overnme nt. has not so fa r been received 
(October 1989). 

9. In the assessment o f a company for the 
assessment yea r I 984-85 co mpleted in Februa ry 
I 987 hy the Jnspec tiog Assista nt Commissioner 
(Assess111t> 11l) the pre-incentive total income was 
compu ~ed a t . Rs .. 29,68,790 and af ter restricting the 
deduction-; ~ or investme nt :i11owance a nd export 
turnover to Rs. 22,26,592 the taxable income was 
worked out at R s. 7,42.198. Th us the ded uctions 
a llowc:l <tmounl ing lo Rs. 22,26.592 were re~ tricted 
lo 75 per ct!nt of pre-incentive to tal income ins tead 
of 70 µer cent pruvided under the Ac t. The m is
take resulted in under-assessment of income nf 
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Rs. 1,48.43 7 with consequent non-levy of tax of 
Rs. 1,31,852 (including interest for non-payment 
of advance tax). 

The Ministry of Finance have ac~epted the 
objection. 

lO. The assessment of a company for the assess
ment year I 985~86 was .completed in March 1988 
determining pre-incentive total income of 
Rs. 7,63.956. The company was entitled to deduc
tions on account of investment .allowance, dona
tion and e.xport profits aggregating to Rs. 9,42,332 
in the relevant assessment year. Applying the res
trictive provisions under Chapter VI·B of the Act, 
the assessing officer allowed deductions aggregating 
to Rs. 5,34,770 only being 70 per cent of pre
incentive total income of R s. 7,63,956. However, 
the assessment order of March 1988 did not indi
cate the amount of unabsorbed deductions be 
carried forward. In the revised assessment made 
in April 1988, a sum of Rs. 4,07,562 being the 
amount of deductions not allowed in respect of 
donation and export profits was allowed to be 
carried forward for future adjustment. But the gross 
total income of the company worked out to 
Rs. 6,33,546 and hence deduction on account of 
donation and export pwfits was to be restricted to 
t11e gross total income i.e. Rs. 6,33.546. In the 
original assessment made in March 1988 the assess-
ing officer had a~dy allowed deduction in res
pect of donation and export prafits to the extent 
of Rs. 4,04,360 (Rs. 5,34,170-Rs. 1,30,410). Hence. 
further deduction on these accounts amounting to 
only Rs. 2,29,186 (Rs. 6,33,546 - Rs. 4,04,360) was 
required to be carried fo1ward in the assessment 
year 1985-86 as against Rs. 4,07,562 actually 
carried forward and allowed by the assessing officer. 
The mistake resulted in excess carry forward of 
deduction to the extent of Rs. 1,78,376 involving 
potential tax effect of Rs. I.12,376. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply 
from the Government has not so far been received 
(October 1989). 

1 J. In the assessment of a private company ~·o r 
the assessment year l 9~6-87 completed in January 
I 988, the total income before deduction of current 
year's investment allowance was computed a t 
Rs. 3.41 ,841 and after allowing deduction in re~ 
pcct of investment allowance to the extent of whole 
income o( Rs. 3.41,841 tJ1e assessed income was 
reduced to Nil. However, under the aforesaid pro
visions of the Act, the assessee company could 
have been allowed deduction for investment 
allowance to the extent of only Rs. 2,39.289 being 
70 per cent of R s. 3,41,841 and the balance income 
of Rs. 1,02,552 was required to be brought to tax. 
Omission to do so resulted in under-assessment of 
income of Rs. 1.02;552 involving short levy of tax 
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of Rs. 74. 764 (including interest for non payment 
of advance tax). 

The Ministry of Finance have accepted the 
objection. 

3.56 Excess or irregular refund 

Under the Income-tax Act, 1961.. where the 
advance-tax paid by an assessee exceeds the 
amount of tax payable as determined on regular 
assessment, the Government is liable to pay inte
re~ t on the amount of advance-tax paid in 'excess 
for the period from l April of the assessment year 
to the date of regular assessment. There is no pro
vision in the Act to increase or decrease the interest 
payable to the as~essee on the ex<:ess advance-tax 
paid as a result of variation 1n the income due to 
rectification as a result of appellate or revision 
proceedings upto 31 March 1985. 

J. In the ca'ie of a public limited company, the 
regular assessment for the assessment year 1982-
83 was completed in March 1985 and was modified 
in May 1985 and October 1986. In the modifica
tion order of October 1986, to give effect to the 
appelJate orders, the excess advance-tax paid was 
increased with consequential increase of interest 
payable thereon by Rs. 3,35,494 and the same was 
refunded to the assessee. As the provisions for in
crease or decrease of interest payable by the 
Government were effective frem .as.sessment year 
19&5·86, the payment of interest of Rs. 3.35,494 to 
the assessee was not in order and resulted in an 
irregular refund. 

Tbe paragraph was i-eferred to the Ministry of 
Finance for comments in August 1989 ~ the reply 
from the Government has not so far been received 
(October J 989). 

2. An assessee ,company was due to receive inte
rest of Rs. 2,9),799 from the Government for 
excess payment of advance-tax for the assessment 
year 1975-76 as per regular assessment completed 
in March 1978. On revision of the assessment in 
November 1985, the amount of interest payable .by 
the Government was increased to Rs. 3.09,640 and 
after adiustment of tax demand of R s. 1.17,490 
for the same year, a sum of Rs. 2,92,150 was re
funded to the assessee company. The action of the 
assessing officer tin increasinJ! the amount of inte
rest payable lo the assessee by Rs. 17,841 on the 
basis of revisional assessment. was not in order. 
Further. after deducting Rs. 1.17.490 from 
R s. 3.09,640 an amount of R s. 2;92,150 was 
wrongly determined as payable to the assessee 
instead of the correct a mount of R s. l,92,150. The 
arithmetical mistake of Rs. 1,00.000 along with 
excess payment of interest of Rs. 17,841 resulted 
in an excess refund of Rs. 1.17,841 for the assess
ment year 1975-76. 

The department has accepted the objection. 

.J 
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3 .56 RBFuNDs-lNIERE.5T BELATED RErUR, s 3.57 

Tbe paragraph was referred to the Ministry of 
F inance for comments in June 1989 ~ the reply 
from the Goverrunent has not so far been received 
(October 1989). 

3. In the case of a public limited company for 
the assessment year 19'86-87. in the provisional 
assessment completed in December J 9F6, the total 
income was computed a t Rs. 5,99,64,051 including 
long term capita} gain of Rs. 3.803. The tax pay
able worked out to Rs. 2,99..81,644. After giving 
credit for deposit made in Industrial Development 
Dank of India in lieu of surcharge on Income-tax 
and advance payment of tax for Rs.3.14,69,100. a 
refund of Rs. 15,86.453 was .made to the assessee 
company in February 1987. However. the correct 
amount of refund due to the assessee ~vas only 
R s. 14,87,456. This resulted in grant of excess 
refund of Rs. 98,997. 

The Ministry of Finance have accepted the 
objection. 

4. The assessments of two private limited com
panies for the assessment year 1976-77, were 
completed in the months of October 1978 and 
November 1978 by including a dividend income of 
Rs. 3.75,000 and granting credit of tax deducted 
there from amounting to R s. 86,250 in each case. 
As the assessing officer noticed that the dividend 
was declared on the fast day of the previous year 
relevant to assessment year 1975·76 he reopened 
the assessment of that year in both the cases in 
!August 198 l. to include the dividend income of 
Rs. 3,75,000 and granted credit for tax deducted 
a t source thereon amounting to Rs. 86,250 in each 
case, for that year also. As the dividend· income had 
been taxed twice, the assessment for assessment 
year 1976· 77 was rectified (February 1987) in pur
suance of orders of Commissioner of Income·tax 
passed in January 1987 to exclude the dividend 
income. However, credit for tax deducted at source 
granted in the assessment for assessment year J 976-
77. was not withdrawn , while excludin? the divi
dend income. which resulted in grant of incorrect 
refund of Rs. 1,72,500 in the aggregate in the case 
of the two assessees. 

The department has accepted the objection. 

The details of the cases are as under : 
SI. Commissioner's Charge A~- Date of 

_. The paragraph was referred to the Ministry of 
Finance for comments in August 1989~ the reply 
from the Government has not so far been received 
<October 1989). · 

5. The regular assessment of a public limited 
company for the assessment year 1983-84 was com
pleted. in Oc.tober 1985 and refund of Rs. 5,01,457 
mclus1ve of rnterest of Rs. J ,08,785 for excess pay
ment of advance tax was authorised to the assessee. 
The assessmellt was set aside by the Commissioner 
of lncome-ta~ in exercise of his revisionary powers 
and the revised assessment was completed in 
March I 988 resulting in a tax demand. As a con
sequence._ the interest of Rs. 1,08.785 paid earlier 
was reqwred to be withdrawn which was not done 
by the asse.ssing officer. This resulted in short levy 
of tax of Rs. J ,08,785. 

. The paragraph was referred to the Ministry of 
Fmance for comments in August 1989; the reply 
from the Government has not so far been received 
(October J 989 >. 

3.57 Non-levy/Short-levy of interest for delay in 
filing the return 

Under the Income-tax Act, 1961, where the re
turn. ~or an assessment year is furnished after the 
spec~ed _du~ date, the assessee shall be liable to 
pay sunple interest at twelve per cent (fifteen per 
cent from ~ OctobeI 198'4) from the date immedia
tely .fo!lowmg the specified date to the d ate of 
furm.shmg of the return on the amount of tax de
termined on regular assessment as reduced by 
the advance tax, if any, paid and any tax deducted 
a t s.ource. The Central Board of Direct Taxes on 
udvice by the Ministry of Law clarified in Decem
b~ 1974 that for this purpose the actual date of 
fihng ~e return s~ou~d be included in computing 
the penod for which mterest is leviable. 

l. In . the case of three companies assessed in 
tlu~e different Commissioner's charge the returns 
of mcome for the assessment years 1984-85 and 
1985-86 were. filed between Au~ust 1984 and Octo
ber J 985 whtlc the due dates for ft.lino the returns 
were June 198.4 and January 1985 "'respectivelv. 
i:or belated fih.ng of the returns the assessees we;e 
liable to .pay interest aggregating to Rs. 41.07 
lakhs which was not levied /short levied. 

Due Date Interest 
N o. ment filing of return for filing of leviable 

lnterest 
levied 

Non/short 
levy of interest year 

West Bengal 1984-85 22-8-84 
JU 1985-86 30-10-85 
A 

2 Delh i fl 1985-86 30-9-85 
A 

3 Delhi r 1984-85 15-10-84 
B 
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return 
Rs. 

30-6-84 2,12,895 
30-6-85 30,55,481 

30-6-85 I 5, 17,91 0 

30-6-84 S.47,512 

Rs. 

9,61.622 

5,65,009 

Rs. 

32,68,376 

5,56,288 

2,82,503 

41 ,07, 167 



3.57 J NTER EST BELATED R ETURNS- ADVANCE TAX 3.58 

T he paragi:aphs were referred to ll1e Minis try 
of F inance for comments between July 1989 and 
August 1989; the reply from the Government has 
not so far been received (October 1989). However, 
in one case, the Ministrv of Finance have accepted 
the objection. · 

2". It has been judicially held that a n assessment 
could be completed only on the basis of a correct 
and complete r eturn and that when ;1 revised re
turn is filed. the original return must be taken to 
have been withdrawn and to have been substitu ted 
by the fresh return for the purpose ('f assess men!. 

A widely h eld company !ilcd a return for assess
men t year 1984-85 originally in September 1984. 
In January 1%'6 , it ti.led a revised re turn for an 
enhanced income of Rs. l,38,56,8 10. T he assess
ment was completed in February 1987 on a 
taxable income of R s. 1,44,93,080 and a demand 
of Rs. 17,24,250 was raised. Scrutiny of record ~ 
revealed (October 1986) that interest of R s. 17 .2~2 
for the belated filing of return had been levied fo r 
one month only reckoning the period of delay upto 
September 1984 with reference to the date of filing 
of original return. It was, however, p ointed out 
that as per .iudicial pronounceme nts. <he period of 
delay should have been computed as seventeen 
months upto the date of filing of revised return. 
viz., January 1986. The mistake resulted in sh ort 
levy of interest by R s. 3,40,537. 

T he paragraph was referred to the Ministry of 
Finance for comments in Au gust 1989; the reply 

T he details of the cases are as under : 

SI. Commissioner 's charge/ Assessment 
No. Name of assessee years 

Bombay City JI 1975-76 
A 

2 West Bengal f 1986-37 
A 

3 West Bengal 1982-83 
T 
B 

4 Surat 1985-86 
A 

5 Madurai 1984-85 
A 

Tota l 

The paragraphs were referred to the M inistsy of 
Fina nce for comments be1'¥een March 1989 and 
July 1989; the reply f rom the Government has not 

from the Government has not so far been received 
(October 1989) 

3.58 Short payment of Advance tax 

Under the Income-tax Act, 1961, where an 
assessee company has paid advance tax for any 
fluancial vear on the basis of his own estimate a nd 
the adva i~ce tax paid falls short of seventy five per 
cent (eighty three and one third per cent with effec't 
from 1 September 1980) of the tax determined on 
regula r ;\ssessment. interest ~it twelve per cent 
(fi fteen p er cen t f rom 1 October 1984) per annum 
is payable by the assessee on the amount by which 
the advance ta x paid falls short of the assessed 
tax from the first day of the next financial year 
lo the da te of regular assessment. 

1. Du ri ng the fi nancial years releva nt to the 
a ssessment years 1975-76. 1982-83 a nd 1984-85 to 
1986-87 were assessed between September 1978 and 
March J 938 in fi ve different Commissioner's char
ges, the advance lax of Rs. 155.69 lakhs paid by_ 
the 11 ve asses.see companies fell short of seventy 
five .' E ighty three a nd one third per cent of assessed 
tax. As such, the assessee companies were liable 
to pay interest on account of short payment of 
advance tax under the provisions of Income-tax 
Act, which was. however, not levied/short levied by 
the department. This led to non/short levy of inte
rest aggregating to R s. 37.19 lakhs. 

Assessment Assessed tax Advance Non levy/short 
completed tax paid levy of 

interest 

Rs. Rs. Rs. 

September 1978 
September 1982 

76, 15,920 4.37,490 29,43,144 

(R evised) 

March 1987 94,21,363 73,35,041 2,61.251 

February 1985 64,37.295 53,32,000 94,242 
March 1986 
(Revised) 

March 1988 24,48,986 19,80,000 2,05,181 

July 1986 
September t987 

11 ,82,441 4,84,632 2, 14,785 

(Revised) 

1.55.69, 163 37,18,603 

so far been received <October 1989.). However, in 
three cases the Ministry of 1Fina nce have accepted 
the objections. 
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3.58 TNTEREST ADVANCE TAX - B ELATED T AX D EMANDS 3.59 

2. In the regular assessments of four companies 
assessed in four different Commissioner's charge:> 

r for the assessment year 1984-85 and I 985-86 com
pleted between D ecember 1987 and March 1988 

SI. Commissioner 's charge/ 
No. . Name of assessee 

Assessment Assessed tax 
YClll' 

1 Bihar Ranch i 
!!!'! A 

1984-85 4,85,45,990 

2 Bhopal 1984-85 
A 

3 West Bengal N A . 1985-86 39,79,239 

4 Karnataka I 1985-86 
A 

Total 

The paragraphs were referred to the Ministry of 
Finance for comments betwee n May 1989 and 
August 1989; the reply from the G overnment has 
~ot so far b een received (October 1989). H owever , 
in two cases, the Ministry of F inance have accepted 
the objections. 

3. Under the prov1s1ons of the Income-tax Act. 
1961 , where on making regular assessment the 
assessing officer finds that any person has no t sent 
a statement of advance tax payable by him com
puted in the manner laid down in the Act o r has 
not sent an estimate of his current income and 
has not paid advance tax, interest at the prescrib
ed rates from the first day of April next foll owing 
the fina nc ial yea r upto the date of reaular assess-
ment is payable by the assessee. " 

The details of cases are as under : 

the interest for short payment of advance tax was 

not correctly worked out resulting in short levy of 

interest aggregating to Rs. 9.97 lakhs. 

Pre-assessment I nterest leviable Interest char- Short levy of 
tax paid ged interest 

4, 75,02,464 22,02,465 17,89,403 

(Interest (Interest 
clrnrgeable charged fo r 
fo r 47 months) 35 months) 

15,00,000 4,69,371 2,7 I ,459 

(Interest 
chargeable 
fo r 33 
months) 

(Interest 
charged 
fo r 17 
months) 

4, 13,062 

3,04,060 

1,97,912 

81,798 

9,96,832 

Tn the cases of the two non-resident companies 
and one closely held company the return for the 
assessment years 1984-85 and 1985-8.6 were filed 
throuab their agent in India in two different Com
missi;ner's charges. The representative assessees/ 
assessee d id not, however, file any statement or esti
mate of a dvance tax payable by them nor paid .any 
advance tax. Consequently, interest a t the prescribed 
rates from the firs t day of April next following the 
financial year upto the date of regular assessment on 
the assessed tax determined in the assessments com
pleted between August 1987 a~d F ebruary 1988 
for fa ilure to file sta temen t/estJmate of advance 
ta x was leviable which was not levied by th.e depart. 
ment. T his led to non-levy of interest aggregating 

to Rs. 3.94 lakh s. 

Sl. Commissioner's charge/Name of assessee Assessment year Assessment completed Non·levy of interest 

No. 

Bombay City IT 
A 

1984-85 

2 Bombay City TI 
B 

1984-85 

3 West Bengal IV 1985-86 

Total 

The paragraphs were referred to the Ministry of 
Finance for comments between July 1989 and 
August J 989: the reply from the Government has 
not so fur been received (October 1989). 

3.59 Delay in payment of tax demand 

1. Under the Income-tax Act, 1961 , a ny demand 
for tax should be pa id by an assessee within thirty 
five days of service of the n otice of the relevant 
demand and failure to do so would a ttract simple 
interest at l 2 per cent (15 per cent from 1 October 

'i 1984) per annum from the d ate of defa ult. In April 
1982, the Central Board of Direct T axes clarified 
through executive instructions that in case where 
the original assessment is either varied or set aside 
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September t 987 

August 1987 

F ebruary 1988 

Rs. 
1,04,148 

92,004 

1,97,902 

3,94,054 

by the appella te authority, but on appeal by the 
department, the original ord er of the Inc~me-tax 
Officer is restored wholly or partly, the interest 
for non-payment of demand sh o.uld b e calc~l~ted 
with reference to the date of servtce of the ongmal 
notice of demand on the tax finally determined 
and the fact that d uring the intervening period 
there was no tax leviable by the assessee under 
a ny operative o rder would m ake no difference to 
the position. 

The assessments of twelve assessee companies 
for the assessment years 1972-73 to . J 984-85 were 
completed betw1ten February 1975 and M arch 
1987 in seven Commissioner' s charges and notice 



3 .59 lNTI'.REST (BELATED T AX DEMANDS) 3.59 

of tax demand were served on the assessees bet
ween March 1975 and March 1987 subsequently 
on revision of original tax demand to give effect 
to the appellate orders, the revised tax demands 
were paid beyond the permissible period of thirty 

The details of cases are as under : 
SI. Commissioner's charge/ Assessment year/ 
No. Name of the assessee 

West Bengal-III 
A 
1983-84 

2 West Bengal TI 
B 
1981-82 

3 West Bengal I 
c 

4 West Bengal Ill 
D 

5 West Bengal I 
E 

6 West Bengal I 
F 

7 West Bengal II 
G 

8 West Bengal V 
H 

9 West Bengal JV 
H 

IOJ West Bengal m 
J 

11 Coimbatore 
A 

12 Bhopal 
A 

1984-85 

1984-85 

1985-86 

1972-73 
1973-74 

1980-81 

1981-82 

1983-84 

1978-79 

1975-76 
1976-77 
1978-79 

1973-74 

Total 

The paragraphs were referred to the Ministry of 
Finance for comments between March 1989 and 
August 1989~ the reply from the Government has 
not so far been received (October 1989). However, 
in two cases each the Ministry of Finance'/depart
ment have/has accepted the objection. 

2. Under the Income-tax Act, 1961 , in case of 
default the Income-tax Officer shall calculate the 
interest payable under the Act at the end of each 
financial vear and issue a notice of demand. The 
Board iss~ed instructions (November 1974 and June 
;1975) that this work should be completed within a 
period of thirty days from the end of the financial 

five days from the date of service of demand notice 
and as such the assessees were liable to pay inte
r-es t under the provisions of the Income-tax Act. 
The omission led lo n0n-levy of interest aggregat
ing to Rs. 69 . 12 lakhs. 

Date of issue of t::ix 
demand 

19 March 1987 

13 August 1986 

24 March 1987 

M::irch 1987 

February 1987 

March 1975 

October I 976 

D ecember 1983 

18 March 1985 

27 March 1986 

28 September J 98 t 

October 1978 
September 1979 
June 1981 

June 1976 

Final tax demand Non levy/short 
levy of interest 

Rs. 

1,46,73,774 

3,40,11,973 

2,68 ,98,574 

1, 71 ,85,595 

33,22,258 

1,41,381 

3,55,272 

28,14,343 

4,23,106 

1,26, 70,839 

14,60,735 
6,31 ,107 

(revised net demand) 

5,47,874 
21,23,686 
52,58,21 9 

2,64,992 

Rs. 

16,50,791 

14,77,826 

13,78,548 

4,29,638 

3,90,359 

J,09,036 

2,08,437 

1,93,087 

1,65,223 

1,57,735 

97,872 

5,05,111 

1,48,396 

69,12,059 

year and the interest for the belated payment of tax 
should be calculated and charged within a week 
of the date of final payment of tax demand. 

The original assessment of five companies for 
the assessment years between 1975-76 to 1977-78 
anq 1982-8'3 to 1985-86 were completed between , 
September 1977 and March 1987 in 3 dlifferent 
Commissioner 's charge. The demands specified in 
the notices were not paid within the prescribed 
periods by the assessee companies for which inte- :r 
rest was leviable but the same was not levied result· 
ing in non levy of internst aggregating to Rs. 16.68 
lakhs. 
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3.59 INTEREST (BELATED T AX D EMANDS)-CALCULATION M ISTAKE- SOURCE D EDUCTION 

The .details of C:e cases are as under 

SI. Commissioner's charge/ Assessment 
No. Name of the assessee/ completed 

assessment year 

Cochin March 1987 
A 
1984-85 

2 Coimbatore September 1978 
A September 1979 
1975-76 
1976-77 

3 Coimbatore September 1980 
B 
1977-78 

4 Coimbatore Februa ry 1986 
c D ecember 1986 
1983-84 (Revised) 

5 Central ][ March 1985 
\ 

Madras May 1986 
D (revised) 
1982-83 

Nature of objection 

Original demand raised in March 1987 was reduced to 
Rs. 20,02,203 in the revision made in March 1988 against 
which only Rs. 62,243 was paid. 
The original demands were raised in October 1978 and 
September 1979 were reduced to Rs. 4,28,360 and Rs. 
18 30 730 in revision made in March 1982. But interns! 
Je~iable up to the date of issue of tax recovery certificate 
i.e., 31 March 1980 and 30 March 1981 respectively and 
the balance tax demand of Rs. 2,50,000 remained un
paid upto 31 March 1988. 
The original demand of Rs. 31,69,750 was raised on 12 
September J 980 and further additional demand of Rs. 
1 95 010 was raised in the revision made on 12 Dccem
b~r i986. Out ofwhich Rs. 30,37,941and Rs. 1,19,811 
were realised during October 1980 to March 1983 and 
on 29June1986 leaving a balance of Rs. 75, 199, unpaid 
upto 31 March 1988. However. the interest was not 
levied on the balance outstanding and delayed oayment 
of tax demand . 
Original demands raised in Feburary 1980 was reduced 
to Rs. 19, 11 ,135 in the revision made in Dece.nber 1986 
against which Rs. 2,50,035 remained u npaid upto 31 
March 1987. 
The original demand raised in March 1935 was reduced 
to Rs. 10,87,2 15 which was adjusted in full against 
refunds due in May 1986. But the interest for delay 
was not levied. 

3.61 

Non levy of interest 

Rs. 

5,09,373 

4,46,445 

3,56,654 

1,92,451 

1,63,080 

Tota l 

Th~ Ministry of Finance have accepted the objec
tions. 

16,68,003 

far been received. H owever, in one case, the depart
ment has acc~pted the objection. 

3.60 Incorrect wcrldng in interest 

In the as:essment of two companies for the 
assessment years 1984-85 assessed in March 1987 
and February 1988 in two Commissioner's charges, 
interest for non-payment of failure to file estimate 
of advance tax were levied on the assessed ta x 
of Rs. 7,96,742 and Rs. 18,85,803 respectively. It 
was. however, noticed tha t while computing the 
interest, the assessing officer lrnd wrongly cakulat
ed the interest of Rs. 3,26,647 for 34 months ins-
1ead of the correct amount of Rs.4,46.I 52 for 46 
months m1d Rs. 6,84,607 for the period from 
1-4-1984 to 28-2-1987 instead of correct amount 
of Rs. 7,96,750 for the same period respec tively. 
This Jed to short levy of interest aggrega ting to 
Rs. 2,3 1,648. 

T he peiragraphs were referred to the Ministry of 
Finance for comments in April 1989 and July 
1989; tl:e reply from the Government has not so 

3.61 Failure to deposit tax deducted at source 

If the person responsible for deducting tax at 
source under the provisions Of Income-tax Act. 
does not ded uct such tax or after deducting fails 
to pay tax as required by the Act, he is liable to 
pay interest at 12 per cent (15 per cent from 1 
October 1984) per annum on the amount of such 
tax from the date on which such tax was ded uc
tible or ded ucted to the da te on which such tax 
is actually paid . 

In the assessment of two assessee companies for 
the asse~sment years 1%2-83 to 1984-85 assessed 
between February 1985 and M arch 1988 in two 
different Commissioner's charges either the tax was 
not deducted at source or if deducted was not de
posited with the Cen tral Government within the 
specified period. T he deparment did not levy any 
pena] ir:terest Ieviable under the provisions of the 
Act. The fa ilure to do so resulted in non-levy of 
penal interest o f Rs. 11.61 lakhs. 

SI. Commissioner's Charge/ 
No. Name of assessee /Assessment year 

Nature of objection N on levy of 
interest/penalty 

2 

Bihar. Patna 
A 
1982-83 
1983-84 
West Bengal I V 
A 
1982-83 to 
1984-85 

Total 

Failure on the part of the assessee to deposit the tax deducted at 
source amounting to Rs. 19,49 11 9 to the credit of Centra l Govern-
ment. ' 

Failure to deposit tax aggregating to Rs. 6,55,265 which wa(deduc. 
ted at source to the credit to Centra l Government. 
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Rs. 

10,09,939 

1,50,907 

11,60,846 



3.61 I NTEREST (AVOIDARLE P AYMF T) 3.62 

The p ;:1 ragraph~ were referred to the Ministry of 
Fin:rncc for comments between January 1989 and 
July 1989; the reply from the Government has not 
so far been received (October 1989) . However. the 
Ministry of Finance / department have / has accepted 
the objection in one case each. 

3.62 Avoidable /Incorrect payment of interest by 
Government 

1. Under the provisions of the Income-tax Act, 
1961 . where as a result of any order passed in 
appeal. revision or any other proceedings under 
the Act rcf und of a ny amount becomes. due to 
the assessec and Income-tax Officer does not 
irrant the refund withi n a period of three months 
from the end of the month in wb ich such order 
is passed. the assessee shall be entitled to interest 

The pa rticulars of these cases an~ as follows 

SI. Name of f CTT Charges/ 
No. Assessee Assessment year 

:q til ~ rJ te of twelve per cent (fifteen per cent from 
I Oclliber I 0~ -l\ on the a mount of refu nd due from 
the da te irnmediateiy fo llowing the ex piry of the 
period of three months afo resaid to the date on 
which the refund is '!ran ted. The Central Board 
of Direi:: t T uxes issued executive instructions in 
January 1977 directi ng that such refunds should 
be gra nted withi n a month of receipt of appellate 
order. 

In the a<;se. sments of 2 public limi ted companie 
for the assessinent years 1977-78 and 1984-85 a<;ses
scd in two d ifferent Commissioner's charges, tha 
delay in issuing the r.:!fund pursuant to the appel· 
late order~ rcsl,11ted in avoidable payment of in te
rest by the Government aggregat ing to R s. 40.60 
lnkhs. 

Nature of objection Tax effect 

I Rs. 

A Bombay City TT The refund of Rs. 5,88,59.235 as a result of appella te orders in 34,66,875 
I 977-78 March 1987/April 1987 made belatedly in December 1987. 

2 B Jaipur Delay of 7 mo11ths in authorisation of refundable amount of Rs. 5,93,189 
1984-85 82.04,217 (includ ing interest of Rs. 14,37,839 under section 244 

(IA.) 

Total 

The paragra phs were referred to the Ministry 
of Financp fo r comments between J uly 1989 and 
August I 989; the reply from the Government has 
not so for been received (October 1989J. 

40,60,064 

the assessment year 1985-86 the in terest is not to 
be enhanced in the even t of subsequent redm:tion 
of tax liability. 

In the assessment of 5 assessee~ companies for 
the assessment yea rs 1975-76 to 1985-86 assessed 
between February 1979 and March 1988 in five 
different Commissioner charges non completion of 
provisional assessment I incorrect computation of inte
rest on refunds resulted in avoidable payment of 
interest by Govern ment aggregating to R s. 35.65 
lakhs. 

2. Where the advance tax paid by an assessee 
exceeds the amount of tax payable on regular assess
ment the Government is liable to pay interest on 
the advance tax paid in excess for the period from 
1 April of the assessmen t year to the date of regu
lar assessment. Prior to amendment of law from 

The particulars of these cases are : -

SI. Name of 
No. as~essee Co. 

1 A 

2 B 

3 c 

4 D 

5 E 

CIT/Aesscssment 
years 

DelhiTTI 
1984-85 

Trivandrum 
1984-85 

West Bengal 
1975-76 

Central T 
West Bengal 
1985-86 
West Bengal In 
1978-79 

Nature of objection 

Fai lure to make a provisional assessment for refund apparently 
due resulted in payment of avoidable interest on refund of Rs. 
l ,20,89,957 authorised on regular assessment in August 1986 
Jncorerct payment of interest on interest on excess advance tax 
based on a revised assessment 'to give effect to an appellate order 
in April 1987. 
Tnterest incorrectly allowed on refund due to excess payment of 
advance and self assessment tax of Rs. 42,66,847 which was nol in 
pursuance of any orders of assessments penal ty finally reduced in 
appeal. 
Incorrect payment of interest on refund of Rs. 24, 17,500 made 
upto ovember 1988 instead of March 1988. 

Tncorrect reckoning of period for which the interest was payable 
as ten months instead of the correct period of 8 months. 
TocaJ 
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Tax effect' 

Rs. 

23,38,1 15 

4,8 1,805 

3,99,998 

2,41 ,750 

J ,03,428 

35,65,096 

. ~ 
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3.62 PENALTY-ADDITIONAL i NCOME TAX 3.64 

Tbe paragraphs were referred to Ministry of 
F inance for commen ts between June 1989 and 
.Ju iy L%9; tile reply from Lhc Government nas not 
so far been received (October 1989) in three cases . 
Howeve r, the Ministry of Finance have accepted 
the objection in two cases. 

3.63 Non-levy of penalty 

1. T he Income-tax Act, 196 J, <Is amended from 
the .;ssessment year 1985-86 and onwards provides 
that every assessee, v. hose total sa le turnover or 
gross receipts of the busi ness exceed forty lakhs 
rupees in any previous yea r, should get h is accounts 
audited by an author:scd acco un tant befo re the 
d ue date tor submission of the return of income 
and obta in report of such audit in the prescribed 
Corm within the due Jate. The due dale for filing the 
return for business cases has been prescribed as 
30 June or 31 J uly 0£ tl;e assessment year accord
in•1 as the c:cco unts of the assessee are closed be
fo~c the preceding December or March. F ailure t~ 
get the acco unts audi ted and to obtain the a udit 
report within the due da te renders the asscssee 
lia ble to a penalty equ iva lent to one ha l~ per cei:t 
of the turnover or one lakh rupees whichever is 
lower. The Central Board of Direcl T axes issued 
i nstructio;is in June 1985 that for assessment year 
1985-86, the penalty proceedings should not be 
initia ted provided the audit report prescribed has 
been obtained by 30 September 1985 Jnd the self 
assessmt:nt tax has been paid within the normal 
period prescribed under the Act for filing of return 
of income. The Board have also issued instruc
tions in July 1964 and again in September . 1?75 
that where the Income-tax Officer d oes not 1111t1atc 
penalty proceedings in any case, he should record 
the reasons for not doing so. 

In the case of 13 assessee companies, the returns 
of incume for the assessment years 1985-86 to 
1987-88 were filed alongwi lh !he prescribed audit 
re.ports of Char tered Accountants on various d ates 
between N0vember 1985 and February 1988 a ttcr 
the expiry of the d ue dales specified for ca~h . of 
the assessment years as the due dates for obta ining 
the a udit reports expired on 30 September 1985 for 
the assessment year 1985-86,- 30 June for the 
assessment year 1986-87 and 31 July for later 
years , the assessee companies were liable for penalty 
for the delay. In the assessment completed bet
ween April 1987 and March 1988, the assessing 
officers did not initia te any penalty proceed ings or 
keep a note of the reasons fo r not initiating the 
proceedings. At the rate of one half per cent of 
the turnover of R s. l lakh whichever is lower, the 
penally leviabk in these cases aggrega ted lo 
Rs. J J .48 lak.:1s for the assessment years L985-86 
to 1987-88. 

The paragraphs were referred to the Ministry of 
Finance for comments betwee'n March 1989 and 
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August L989: the reply froni the Government has 
not so far been received (October .L989). However, 
!he Mi nistry of' F inance/ department have / has 
accepted the ob jcction in two I one cases. 

2. Under the provisions of the Jncomc-lax Act, 
J 961, where any tax is paya ble by an asscssee on the 
basis of a re turn after taking inlo account !he 
amount of ta;.: , if any, already paid by rbe assessee 
shall be l iable lo pay such tax before furnishing 
the return_ ror fai lure lo pay such tax or any part 
!hereof a penalty is leviable e:t t the rate of two per 
cent of the tax for every month of default. 

Jn two cases, the assessee companies filed its re
turns for the a~sessment years 1980-8 1 and 1985-
86 in September 1980 and 11 September 1985 
showing an income of R s. 5,42,790 and R s. 
69,35,340 respectively. On !he basis of returns the 
asscssees were required to pay tax of Rs . 2,50,099 
and Rs_ H',19,000 on self assessment before furni
shing the re turn. But in one case, the tax was paid 
only on 6 August 198 5 that is beyond the normal 
d ate and in another case no such tax was pa id even 
up to tT1c date of assessment. The assessee com
panies were liable to pay penalty in these cases 
aggregating to R s" 2,20,000 for the ass·cssmenl years 
1980-81 and 1985-86. 

T he paragraphs were referred to t be Mini~try o~ 
Finance for comments between June 1989 and 
August J 989; the reply from the Gove rnment has 
not so far been received (October 1989). 

3.64 Non-levy of additional income tax 

Under the provisions o( the 1ncomc-tax Act, 1961, 
where the profits a1:d gains of any previous year 
distributed as dividends within the twelve months 
immeclia tely following the expiry of the previous 
yea r by a company, not being one in which the 
public are substar:tially interested or a hundred per 
cent subsidiary of any such company are less than 
statu tory p-.: rccntage of the dis tribul<1 bk income of 
that previous year, the company is liable to pay 
additional income-tax at specified rates on the dis~ 
tributable ir~;;ome as reduced by the amount oil 
dividends actually dis lributed, if any. Effective from 
I April l 978 additional income-tax is not leviable 
in the case of a company whose business consists 
mai1;oly in the construction of ship or in the manu
facture or processing of the goods or in mining or 
in the generation or distribution of electricity or 
any other form of power. 

Jn the assessment of 7 closely held companies 
for the assessmer:t years 1981-82 to 1985-86 asses.. 
sed in fo ur different Commissioner's charges bet· 
ween October 1986 and March 1988, non/ short 
distribution of statutory percentage of distributable 
income as dividend resulted in fi;on-levy of addi
tional income tax or R s. 26.02 lakhs in the aggre
gate. 
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3.64 AomnoNAL INCOME TAX-CHANGE Ou PREVIOUS Y EAR 3.65 

SI. C.I.T.'s charge/Assessee Co. Assessment Distributable Amount of Dividend Non l evy of 
No. year Income statutory declared additional Tax 

percentage of 
distributable in-
come to be dee-
Jared as dividend 

1 West Bengal-ill 1985-86 3,89,457 3,50,511 Nil 6,24, 190 
A 1986-87 8,58,924 7,73,032 

2 West Bengal-II 
B 1985-86 14,68,448 8,81,068 5,40,000 3,43,526 

3 West Bengal-11 1985-86 

4 II-Gujarat State 
Ahmedabad.i 

1983-84 

A 

5 II-Gujarat State 
Ahmedabad 

1983-84 

A 

6 II-Gujarat State 
Ahmedabad 

1981-82 

A 

7 Tamil Nadu Ill 1982-83 

A 1985-86 

Total 

3.65 Change of previous year prejudicial to revenue 

1. Under the provisions of the Income-tax Act. 
1961, an assessee can change the hitherto followed 
previous year in respect of his business wilh the 
consent of the Income-tax officer upon such condi
tions as the Income-tax Ofiicer may impose. The 
Central Board of Direct Taxes have issued instruc
tions in May 1971. and August 1976 requiring the 
Income-tax Officers to ensure that the assessee is 
not attempting to make use of the device of chang
ing his previous year in a manner detrimental to 
revenue, including undue deferment of payment of 
advance tax. Where the application is made with 
the object of causing loss to revenue, the orders of 
Commissioner of Income-tax should he obtained 
before granting permission to the assessee to chnnge 
the previous. year. The Board also specifically 
directed the Commissioner of Income tax to car.eel 
all permissions granted for change of previcus year 
by the Income-tax Officer if they arc found to be 
prejudicial to revenue. 

A public limited company with previous year 
ending 30 June 1982, upto the asse~sment year 
1983-84 sought permission for a change in the ac
counting year as a result of which the next account
ing year covered a period of 18 m~mths. The depart
ment consented to the change without imposing 
any condition. The assessee w:is accordingly allow
ed normal depreciation and additiorn!l deprecia tion. 
Grant of additional depreciation calculated on 
normal depreciation for a period of 18 months as 
against the normal period of 12 months was pre
judicial to revenue. Omission to safegw1rd the in
terest of the revenue in accordance with the pro-
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6,49,606 5,84,646 1,67,568 2,41,01 9 

8,53,491 4,26,745 98,138 3,77,676 

6,48,253 5,73,428 Nil 3,24,121 

7,10,916 6,39,824 Nil 2,63,038 

6,33,641 5,70,277 Nil 4,28,333 

5,27,328 4,74,595 Nil 

26,01,903 

visions of the Act and failure to comply with the 
instructions of the Board at the time cf <.:0mpleting 
the original as well as the revised assessment for 
the assessment year 1984-85 in March 1987 and 
January 1988 respectively by the asses~i ng officer 
led to allowance of additional depreciation in 
excess by Rs. 6,92,400 and excess carry forward 
of unabsorbed dep:·eciation by a like amount in
vo.ving !.ax effect of Rs. 3,99,8'61. 

T he parQgraph was referred to the Ministry of 
Finance for comments in July 1989 ~ the reply 
from the Government has not so far been received 
(October 1989). 

2. Under the Income-tax Act, 1961, in comput
ing bt:sincss inc'.)me of an assessee a deduction on 
ac.count of depreciation on plant and machinery 
is adm'.ssible at the rates prescribed in the [ r.come
tax Rules, 1962, provided they are owned by the 
assessee and used for the purpose of the business 
during the relevant previous year. Under the 
Income-tax Rules where the previous year is for a 
period of 13 months or more, the quantum of 
deprecia tion calculated a t the prescribed rate shall 
be proportionately increased with out affecting the 
rate prescribed. T he Act further provides that in 
respect of new plant and machinery installed af ter 
31 March 1980 but before I April 198"5 an addi
tional sum computed at half the rate prescribed for 
the plant and m2chinery sha ll be allowed by way 
of additional depreciation. There is no provision in 
the Act or Rules to increase proportionately the 
quantum of or rate prescribed for additional de
preciation when the previous year is for a period 
of 13 months or more. 

..,_ 

• 

_..... 
~ 



3.65 CHANGE OF PREVIOUS YEAR- SET ASIDE Ass ESSMENT- NoT AssESSMENT OF COMPANY AS A PARTNER 3.61 

In the a ssessment of a company for the assess
ment year 1982-83 (previous year consisted of 
15 mo~t~s) completed by the Inspecting Assistant 
Comm1ss10ner (Assessment) in June 1982 (revised 
i~1 July 1984 and August 1987) normal deprecia
tion (applicable rate 20 per cent) including ad
ditional depreciation of R s. 93,9 J ,083 at the 
proportio nately increased rate of 25 per cent. 
was allowed. It was, however, noticed in audit that 
the addi tiona l depreciation of R s. ·16.27,063 in
cluded in R s. 93,9 l,083 ibid was incorrectly 
~llowed at 12/1 / 2 per cent thalf of proportionately 
rncreased ~a te of 25 per cent) on additions to plant 
and machrnery worth R s. J,30, 16,501 instead cf 
at the c.nrt.Cl rate of 10 per cent (half or applicable 
rate of 20 per cent) amounting to Rs. 13,01,650. 
.~doption of !ncorrect rate of additional deprecia
tion resulted in excess allowance of additional de
preciation of Rs. 3,25.413 leading to excess deter
mination of loss by an identical amount involvina 
a potential short levy of tax of Rs. 1,87,927. ~ 

The pa ragraph was referred to the Ministry of 
Finance fo~ comments . in August 1989; the reply 
from the G overnment nas not so far been received 
(October 1989). 

3: A limited company with the previous year 
ending 31 December each year sought permission 
for a change in the accountin()' year coverina a 
period of 18 months from "'1 January 198°1 lo 
30 June 1982 for the assessment year 1983-b'4. The 
department consented to the change without im
posing any condition. In the a ssessment for the 
assessment year 1983-84 made in February 1986 
(revised jn November 1986) the assessee was 
allowed total depreciation (Rs. 17,08,910) includ
ing additional depreciation of R s. 2,25, 143 for 
18 months and also deduction of R s. 3,67,238 
being tax holiday relief in respect of new industrial 
undertaking calculated for 18 months. Since the 
additional depreciation is an incentive the ITTant of 
additional dep~eciation for 18 months as "'against 
the normal penod of 12 m onths was prejudicial lo 
revenue. Similarly, the grant of tax. relief for 
18 months instead of restricting it to the period of 
12 months was also not in order. The mistakes 
accounted for excess computation and carry for
ward of loss to the extent of Rs. 2;00,816 
(Rs. 78,403 + Rs. 1,22,413) involving p otential short 
charge of tax of Rs. 1,15,970. 

The paragraph was referred to the Ministry of 
Fina nce for comments in July J 989; the reply 
from the Government has not so far been received 
(October 1989). 

3.66 Nan-comp!ction of set-aside assessment with in 
the prescribed time limit 

Under tbe Provisions of the Income-tax Act, 
1961, if an order of assessment made by the a ssess-
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ing offker is considered by the Commissioner to 
be p rejudicat to the interest of revenue and is set 
aside for making a fresh assessment, the assess• 
ment has to be made afresh by the assessing officer 
within two vears from the e nd of the financial 
year in which orders for setting aside are passed by 
the Commissioner. 

The assessment of a State Matsya Yikas Nigam 
(or the assessment year J 981-82 made by the assess
ing officer in January 19&'4 on income of R s. 7,12,290 
was considered by the Commissioner to be pre
judicial to the interest of revenue because the 
assessing officer had allowed certain claim and 
expendittire. etc. totalling to Rs. 4, 12,612 without 
proper examination, a nd the assessment was set 
aside (January 1986) by the Commissioner with 
directions to make a fresh assessment after proper 
examination. It was noticed in a udit (January 
J 989) that the fresh assessment required to be 
complelcd by 31 March 1988, was not completed. 
Thus by no t making the fresh assessment within 
the statuto ry time limit admissibility of the amowit 
of. R s. 4,12,612 involving tax effect of R s. 3,07,28·5 
(including interest for short payment of advance 
tax) remained to be examined and quantified. 

The Ministry of Finance have accepted the 
objection. 

3.67 Failure to reyise the assessment of a company 
consequent upon firm s assessment in which 
it was a partner 

The assessments of a company for the assesgo 
memt years 1984-85 a nd 1985-f6 were completed in 
December 1984 and O ctober 1986 and rectified in 
M arch 198 7 and May 1987 by adopting provisio· 
na l share income of Rs. 1,32,847 and R s. 1.0,43(J 
respectively from the firm in which it was a partner. 
A note of adoptina provisional share income had 
been kept in the r;gister of cases of share income 
' for the assessme nt yea r 1984-85 but no follow up 
action was taken on the basis of entries in the 
register to ascertain the determined sha re income 
till it was pointed out by Audit in November 19&7. 
As regards assessment year 1985-86 neither any 
such note was kept in the said register nor any 
action taken to ascertain the correct share income 
though the determined share income of the com· 
pany was Rs. 2,50,338 for the assessment year 
1984-85 and R s. 1,42,431 for the assessment year 
1985·86 which involved aggregate additional de· 
mand of Rs. 1,86,650. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply 
from the Government has not so far been received 
(October 1989). 



3 .6S DEMAND NOTICE-SURTAX 3.69 

MISCELLANEOUS 

3.68 Incorrect issue of demand notice 

Under the provisions of the Income-tax Act, 
1961, when any tax interest, penalty, tine or any 
other sum is payable in consequence of a ny orde r 
passed under the Act, the assessing officer shall 
serve upon the assessee a notice of demand in the 
p rescribed form specifying the sum so payable. 

The assessment of a company, for the assess
ment year 1985-86 originally made in Sep tem ber 
1987, was revised in November 1987 determining 
to tal income at Rs. 3,13,870 and aggregate tax 
demand at Rs. 2,40,309 including interest of 
Rs. 59,049 for late fil ing of return and short pay
ment of advance-tax. Arter adjusting advance tax 
of Rs. 28 ,875 the net d em and of tax of R s. 2,1 1,434 
was computed as payable by the company. I t was, 
h owever, noticed that the demand notice was issued 
for a sum of Rs. 45,715 being interest for short 
payment of advance-tax only instead of the correc t 
demand of Rs. 2,11,434. T he mistake resulted in 
short demand o( tax of Rs. 1,65,719 for th e 
assessment year 1985-8'6. 

The department has accepted the objection. 

The paragraph was referred to the M inistry of 
Finance for comments in July 1989 ; tht reply 
from the Government bas not so far been received 
(October 1989). 

SURTAX 

As a disincentive to excessive profits a special 
tax called super profi ts tax was -impos·ed on com
panies making excessive profits d uring the assess
ment year 1963-64 under the Super P rofits T ax 
Act, 1963. This tax was repl~ed from the assess
ment year 1964-65 by surtax levied under th e 
Companies (Profits) Surtax Act, 1964 wh ich was 
also abolished from the assessment year .1988-89. 
However, more im portant mistakes noticed in the 
assessment and levy of surtax during the course of 
audit in 1988-89 in respect of past cases are de
tailed below:.-

D uring the period undet report underassess
men t of surtax of Rs. 871.03 lakhs was noticed in 
152 cases. A few illust rative cases are given in th e 
following paragraphs. 

3.69 Incorrect computation of capital 

l. Under the provisions of Companies (Profi ts) 
Surtax. Act, 1964 sm tax is leviable on the amount 
by which the chargeable pro.fits of a company 
exceed the statutory deduction which is an a mount 
equal to 15 per cent of the capital of the company 
as on the first day of the previous year or R s. 2 
lakhs, whichever is greater. Capital for the purpose 
incll!des the paid up share capital and reserves. 
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lt was judicially held that 01 l lTR 6) if during 
the co urse of a previous year, a part of amount 
standi ng to the credi t ot the general reserve is 
cap 1taliseu by issue of fully paid up bon us shares ~ 
it cannot be ~aid that the capital of the company 
computed in accordance with surtax rult:s is in
cteased by any amount by such issue of bonus 
shares. 

Bombay 

During the previou..s year relevant to the assess
ment year 1980-81 a company's share capital was 
increased by R s. 56,60,500 with effect from 7 
November 1979, on account of issue of bonus 
shares. l n the surtax assessment of the company, 
assessment completed in J anuary 1987 while com
p uting the capital base the capital was proportion
ately increased by R s, 8,52,952 for 55 days. However 
it was seen that bonus shares were issued by cupita
Jts ing amount of Rs. 6,18,525 stanci iog to the credit 
of share premium account and R s. 50,41,975 out of ~)... 
revenue reserve. Since there was a corresponding -
decrease in the capital due to reduction of reserve 
and share premium account the proportionate 
addition made to the capital base on account of 
increase in share capital was not in order. This 
resulted in exce&S computation of capital base by 
Rs. 8,23,258 aL·d excess allowance of statutory 
deduction of Rs. 1,23,487. Consequently chargeable 
profi ts were underassessed by R s. 1.23,487 with 
short levy of surtax of R s. 55,569. 

The M inistry of F inance have accepted the 
objection. 

Excess deduct.ion allowed in assessment over and 
abo-•pe the debit to a rcount 

2. Under the Surtax Act, in co:i1 puting the capital 
of a company, its other reserve sh all be reduced by 
amounts credited to such reserves as have been 
allowed as ded uctions in computing the income of 
the company for p urposes of Income-tax Act, 1961. ~~ 
It has been judicially held that if the amount of 
depreciation provided in the books of a n assessee 
company for a particular y-ear was less than the 
amount of depreciation actually allowed by the 
assessing officer for computation of its income u nder 
Income-tax Act, then the difference between th~se 
two amounts has to be deducted from the amount 
standing to the cred it of its general reserve, while 
computing the capital employed for surtax purposes. 

Tamil Nadu and Bombay 

(i ) ln the surta x assessment of fo ur companies in 
the charges of two different commissioners in T amil 
Nadu a nd Bombay for the assessment years 1980-81, 
1981-82, 1983-84 and 1984-85 which were completed 
between M ay 1986 and December 1988 the differ
ence of R s. 21,69,342 in aggregate between the 
depreciation already allowed in income-tax assess
ments and that debited to the accounts of the 
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3 .69 SURTAX 3. 69 

assessee companies was not r.::duced from the 
general reserve as being not a reserve. The incorrect 
computation of capital led to a short levy of surtax 
of Rs. 6,80,166. 

The surtax assessments in the above cases were 
completed by the Inspecting Assistan t Commhs·ioners 
(Assessment). 

The paragraphs were referred to the Ministry of 
Finar:ce for comments during F ebruary 1989 and 
May 1989; the reply f rom the Government has not 
so far been received (October 1989l. 

(ii) The Ce11tral Board of D irect Taxes cla rified 
ir,• November 1974 tha t 'debenture sinking fund' or 
'debenture redemption reserve' a re only provisions 
and not reserves and as such Lhey are not to be 
included in the computation of capital. 

In the .surtax assessment of a pharmaceutical 
company for the assessment yea r 1980-8 1 completed 
by the I nspecting Assistant Commissioner (Assess
ment) in January 1987 the assessing officer while 
computing the capital base for levy of surtax iuclud
ed under reserves an amount of R s. 33 lakhs being 
debenture redemption reserve and the capital base 
worked o ut accordingly. As debenture redemptio n 
reserve was in the nature of a provision and not a 
reserve as clarified by the board it was required 
to be excluded in computing the capital base. 
Omission to do so resulted in exce·ss allowance of 
statutory deduction of R s. 4,77,766 involving short 
levy of surtax of R s. 2,14,994. 

The Commissior1er of Income-ta lC has set aside 
the surtax assessment with the directions to revise 
the assessment by excluding the amount of Rs 33 
lakbs from the capital base. 

The paragraph was referred to the 1'1inistry of 
Finance for comments in August 1989 ; the reply 
from the Goverr."'lllent has not been received so fa r 
(October 1989). 

Deductirns from total income 

3. U nder the Rules, for computing the chargeable 
profits the income received by an assessee by way 
of dividends from an Indian company is required 
to be excluded from the total incom:! for this pur
pose. The total iucome assessed as reduced by 
income-tax payable on the said income is the basis 
for computation of chargeable p rofi ts of a company 
for the purpose of levy of surtax. 

Further, where a part of the incom~. profi ts and 
gains of a company is not includible in its total 
income as computed under the 'Tncome-tax Act, its 
capital for the purpose o f surtax is required to be 
diminished by an amount proportional to the 
amourl't of income, profits and gains excluded from 
the t otal income. The Central Board of Direct Taxes 
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also have in their executive instructions issued in 
Septemb·~r 1973 clarified .that the proportional 
amount rn respect of deductions allowed ur:der 
Chapter VI-A of the Income-tax Act has to be 
deducted in computing the capital baie for surtax 
purpose. 

Bombay 

( i) In the Surtax assessment of a company for 
the a~sessmei.:t year 1 98.4-~5 completed by the 
lnspectmg Assistant Comn11ss1oner (Assessment) in 
March 1987 the net chargeable profits was deter
mined as 'nil'. While doing so , the assessi;:•Q: officer 
deducted gross dividends of R s. 2,28,23,396~ i :stead 
of the net dividends of R s. 80,44,519 from the total 
income assessed for income-tax purpose, even though 
the an:ount o( . net di viden.ds only was included in 
the said total rncome. This resulted in allowance 
of excess ~eduction by Rs. 1,47,78 ,877. Again from 
the total rncome the assessing otllccr deducted a 
swn of Rs. 11,94,56,522 as tax payable instead of 
R s. 9,93,52,74 l being the correct amount of tax 
payable after deductir:g deposit made to Ind ustrial 
Development Bank of India. The excess deduction 
allowed en this accoun t was Rs. 2,01.03,78 l. 
These mistakes resuJted in short computation of 
chargeable profi ts of R s. 3.48,82,658 in aggregate. 

In the income-tax assessment for assessment year 
1984-85 completed in January 1987, the as~essing 
officer allowed deductions aggregating to Rs. 
1,48,30,619 under Chapter VIA 0f the Income tax 
Act. A p roportionate amount of Rs. 3,38.78,060 
corresponding to these deductions was r equired to 
be reduced from the capital base as laid down in 
Central Board of Direct T axes ins1ructions of 
September 1973. Again an amount of Rs. 4,51,305 
being depreciatior.• allowed in excess over that 
debited in the account was a lso required to be 
red uced from the capital base in accordance with 
the judicial decision cited . Both these reductions 
were not made by the assessing officer which resulted 
in excess computatioL• of capital base by Rs. 
3 . .43,29,365 and excess allowance of statutory deduc
t10n by R s. 51,49,405. 

The above mistakes in computa tion of cha rgeable 
profits an~ capital base led to the net chargeable 
profits being com puted a t nil as against a surn of 
Rs. 1,34,37,838. The consequent non levy of surtax: 
amounted to Rs. 33,59,460. 

. The paragraph was referrc:d to the M in istry of 
Fmance for comments in A ugust 1989; in reply 
from the Government has not been received so far 
(October 1989). 

(ii) The Surtax assessment of a corporation for 
assessm~nt ye~r 1983-84 ~a~ completed by the 
Inspecting Assistant Comm1ss1oner (Assessment) in 
March 1987. In working out the profits chargeabl@ 
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Lo surlax the assessing officer bad deducted the 
gross amount of dividends instead of the net divi
dends overlooking the amendmer;~ to the Surtax 
Act 1964 brought out by the Finance Act 1981. 
Besides, in the income-tax assessmen t t he assessec 
corporation was allowed Chap ter VI-A deduction 
of Rs. 1,27,06,567 ar~d hence the proportionate 
amount corresponding to the above deduction was 
required to be excluded from the capital base and 
the statutory deduction allowable worked out on the 
reduced capital base. Omissions to do so resulted 
io short levy of surtax of Rs. 8,76,519. 

The paragraph was referred to the Ministry of 
Finance for comments in April 1989; the reply 
from the Government has not been received so far 
(October 1989). 

Madhya Pradesh 

(ii) The sui1ax assessments of a private limited 
company for the assessment years 1983-84 to 
1985--86 were completed by the lnspecting Assistant 
Commissioner (Assessment) in May 1987 on net 
chargeable profits of R s. 9,05,665, Rs. 11.76,050 
and R s. 18,39,723 respectiv~ly on the basis of the 
income-tax assessments compleled in December 
J 986. Audit scrutiny (October 1988) revealed that 
the assessee had been allowed deductions of Rs. 
27,32,764, Rs. 36,95,540 and R s. 51 ,29,935 respec
tively towards relief for new industrial undertaking 
in backward areas establtshed after 31 M arch 1981, 
in computing its total income for the a!)sessment 
years 1983-84 to 1985-86 but a proportionate deduc
t ion had not beer~ made in the computation of 
capital base for surtax purposes. The omission 
resulted in excess compulation d capital leading 
to under.,assessment of chargeabie profits tu the 
extent of Rs. 6,36,540 ir:volving aggrega te short levy 
of surtax of Rs. 5,04,185 (incl uding interest for r.--on
payment of advance surtax). 

The paragraph was referred to the Mir.·istry of 
Finance for comments in July 1989 ; the reply 
from the Government has not been received so far 
(October 1989). 

Delhi 

(iv) The capital for the purpose will not include 
amount credited to reserves as have been allowed 
as a deductior~ in computing the income of the 
company for the purpose of the Income-tax Act, 
1961. 

The surtax assessment of a Central Government 
Corporation for the assessmen~ ye~r 1981-82 was 
completed in October 1984 (revised m August 1986) 
and those for the assessment years 1982-83 and 
1983-84 was completed in August 1986. W~ile 
computing the capital employed by the c~rporatic;in 
for the purpose of levy of surtax, Inspecting Ass1s
tam Commissioner (Assessment) included 'bonus 
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reserve' of Rs. 83,56, 170, Rs. 87,74.600 and Rs. 
92,21,600 t~elating to the respective years although 
these amounts had been allowl!d as deduction in 
computing the income of the Corporation for the 
respective assessment years for the purpose of the 
Income-tax Act, 1961. The mistake resulted in the 
excess compqtation of statutory deduction with 
consequential under assessment of chargeable 
amounts of R s. 12,53,426, Rs. 13,16,189 ar:d R s. 
13,83,240 involving short levy of surtax of R s. 
5,64,041, R iS. 5,87,538 and Rs. 6.22.,455 for the 
assessment years 1981-82, 1982-83 and 1983-84 
respectively. 

The paragraph was referred to tht Ministry of 
Finance for comments ir:- July 1989 ; the reply 
from the Government has not been received so far 
(October 1989). 

West Bengal 

(v) The surtax assessments -vf a public limited 
company for the assessment years 1982-83 and 
1983-84 were completed by the Inspecting Assista.G't 
Commissioner (Assessment) in June 1986 wherein 
capital base was determined at R s. 4,56.85,057 and 
R1s. 5,92,09,670 respectively. Audit scrutir.-y, how
ever, revealed that the capital base was arrived at 
after including Rs 15,76,322 on account of a pro
visior.· for outstanding liabilities which was incorrect
ly treated as a reserve in the assessmcm years 
1982-83 and 1983-84. The mistake resulted in 
enhancement of capital by Rs. J 5,76,322 in each of 
these assessment years involvir..g short levy of surtax 
aggregating to Rs. 2,86,689 including excess pay
ment of interest of Rs. 73,886 for excess payment of 
advance surtax for both the assessmen-t years. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989 ; the reply 
from the Government has r;'()t been received i.so far 
(October 1989). 

Surplus baJances 

4. According to the Act, the surplus i.e. the 
balance ir.i the profit and loss account after provid
ing for proposed allocations viz., dividend, bonus 
or reserves shown under 'Reserves and Surplus' in 
the Balance Sheet of a company, shall not be regard
ed as a reserve for the purposes of computation of 
capital. 

Tamil Nado 

The surtax assessment of a widely held company 
for the assessment years 1976-77, 1977-78 and 
1978-79 were completed in August 1984 (revised 
in December 1986, February 1987 and February 
1987 respectively) determi.L~g the capital base by 
taking into account the value of the assets as on the 
first day of the computation period relevant to the 
assessment year concerned. Audit scrutiny revealed 

.......... 
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(J une 1988) that the value of the assets was comput
ed after including Rs. 13,35,064, Rs. 30,89,178 and 
R s. 41,72,258 being th e surplus balances of th e pro
fi t and loss account after providing for taxation 
and dividend. As the provisions of he Act ex
pressly prohibit inclus;on of thr~se a1llc unts in tbe 
capital bas;:, the computa tion of capital was not in 
order. The mistake resulted in enhar~.::cment of the 
capital by Rs. 13,35,064, R s. 30.89,178 and 
R s. 4 1,72,258 for the assessment years t976-77, 1977-
78 a nd 1978-79 respectively with ~onsl!quelltial sh ort 
demand of surtax aggregating to R s. 5,02,746. 

T he paragraph was referred to the Ministry of 
Fir:ance for comments in August 1989; the reply 
from the Government has not been received so far 
(October 1989). 

Income from investments 

5. Under the Rules governing the computation 
of chargeable profits where a compa ny owns any 
asset, the income from which is required to be 
excluded from the total income in comput.ing the 
chargeable profits, the amount of capital shall also 
be diminished by the cost of th e said asset, i n so 
far as such cost exceeds 'any mor~~y borrowed and 
remaining outstanding as on the first day of the 
said previous year. 

Bombay 

(i) I n the assessments of a compa ny for the 
assessment years 1980-81, 198 1-82 and 1982-83 
completed by the Inspecting Assistant Commis
sior.."Cr (Assessment) in June 1985 , the excess provi
vision for taxation aggregating to R s. 51,88,823 was 
taken into accoun t in the computation of capital. 
The item being a provision a·nd not a reserve was 
not includible in the computation of capital. Simi
larly, investments in Government uuits and secur i
ties for the said three assessment years aggregating 
to Rs. 91.74,325 exceeding the borrowed moneys 
was to be deducted from the capital. T he omission 
to do so, resulted in excess computation of capital 
with consequent u ndercharge of surtax aggregating 
to R s. 9,69,507 for the three assessment years. 

The Ministry of Finance have accepted th e 
objection . 

(ii) Under the Companies (Pr ... fits) Surtax Act, 
1964, in computing the capital of the company, 
where the provisiori'S for taxation in the accounts 
fails short of the amount which sh ould h ave been 
reasonably provided such shortfall shall be reduced 
from the capital computation. 

Tamil Nado 

The surtax assessment of a widely held company 
for assessment year J 979-80 was completed· in J une 
1985. Audit scrutiny (Septemher 1986) revealed that 
while the provision made in the accounts toward s 
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payment of tax was Rs. 1,08,00.000 the correct ta x 
liability, however, am ounted to R s. l , l6,40,276 
(both Income-lax and Surtax). The shortfall in the 
provision made was not, however, reduced from the 
capital. T he omission resulted in the capital base 
of the company beii:J determined excessively by 
Rs. 8,40.276 with consequent ~hort levy of sur tax 
of Rs. 56,7 J 9. 

The Ministry of F ina nce ha ve accepted the 
objec tion. 

Other cases 

6. As per provisio 1s of the Cornp:rnics <P,-ofi ts) 
Surtax Act, 1964, the paid up share capital or 
reserve brough t into existcr~~c by revaluation or 
otherwise of any book asset is not capital for com
p uting the capital base for surtax purpose. 

West Bengal 

(il The surtax assessments of a company for the 
assessment years 1982-83 to 1984-85 were comple!
ed by Deputy Commissioner (Assessment) iu Ma rch 
1988. Audit Scrutiny revealed that capital re
serves of Rs. l,L8,37,841 , R s. J.17,72,768 and 
R s. 1,17,72,768 created in the years rd evan t to 
surtax assessment years 1982-83 to 1984-85 respec
tively on accou nt of revaluation of la nd at.-d build
ings of the company were incorrectly included in 
the computation of cap ital base as 0 1: the firs t cay 
of the releva nt previous years. The mistake result
ed in excess allowance of statutory deduction from 
chargeable profits to the tune of Rs. 53,07,642 with 
consequent short levy of surtax of Rs. 23,24,544 
for the assessment ye1rs 1982-83 to 1984-85. 

The paragraph was referred to the Ministry of 
Firw1ce for comments in July 1989; the reply from 
the G overnment has not been received so far 
(O ctober 1989). 

(ii) In the surtax assessmen ts of a company for 
the as~es~ment years 1979-80 to 1982-83 completed 
by the Inspecting Assislar~t Commissioner (Assess
ment) betwee n December 1986 and J anua ry 1987 
c_i pital rese1 v1.:,s of Rs. 40.53,873, R s. 40,53,873, 
Rs. 25, !6,454 a nd Rs. 25,16,454 respec tively 
brought into existence by revalqation and otherwise 
of its book assets were incorrectly included in the 
computation of the capital base as on the first da y 
of the relevan t previous year as explained by the 
company, in contravention of the provision of the 
Surtax Act. Tbe m istake alongwith certain other 
errors com mitted in the assessmen t years 1980-81 to 
198"2-83 resulted in excess computation of capital 
leading to consequent under-assessment of charge
a ble proli ts aggrega ting to Rs. 20,04,780 involving 
short levy of surtax of Rs. 5,65,135 (includ ing sh ort 
levy of interest of R s. 63,941 for short pa_yment of 
advance surtax for the assessment year 1982-83) for 
the assessment years 1979-80 to 1982-83. 
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The paragraph was referred to the Miuistry of 
Finance for comments in August 1989; the reply 
from the Government has not been received so far 
(October 1989). 

(iii) The Rules provide that where after the Ji rsl 
day of the previous year the paid up capital of a 
company is either increased or reduced, the capital 
for the purpose of computation shall be increased 
or reduced by a sum which bears to that amount 
the same proportion as the number cf days during 
which the increase or the redl!ction remained effec
tive during the total number of days in that pre
vious year. 

Seven tea companies were merged with the asses
see company with effect from 1 January 1977 in 
pursuance of a scheme of a rrangement approved 
by the Calcutta 'High Court the excess of assets 
over liabilities were pa id to the seven companies 
by the assessee by issue of >Shares of R s. 1,48,00,000 
or.., 31 D ecember 1977, the last day of the previous 
year. T he taking over of the business as p er court 
order was· effective from 1 J anuary 1977. There was, 
however, no d irection in the court order tha t the 
issl!e of share capital also was to have retrospective 
effect. l n the surtax assessment of the assesset: 
company for the assessment year 1978-79 (complet
ed i r~ M arch 1985) the assessing officer allowed a 
statutory deduction of R s. 8,88,004 taking in to 
consideration the effective i ncrease in capital for 
the whole year. However, the capital employed for 
purposes of calculating the statutory deduction was 
reql!ired to be considered a t Rs. 16,247 (in'Cluding 
capita l of R s. 70 as on 1 January 1977 in the books 
of the assessee company) which is the sum which 
bears to the ca pital the same proportion as the 
number of days (in this case i.e. l day 31 Decem ber 
1977) during which this increase irt capital was 
effective in the 12 month of the previous year end
ing: 31 December 1977. The assessee was, therefore. 
entitled to a ,statutory deduction of Rs. 2,00,000 
only, the minimum amount prescribed i n the Rules. 
The incorrect computation of cap ital a nd statutory 
deduction thereon led to u nder-assessmeut of net 
chargeable profit by Rs. 6,88,004 i;Nolving a short 
levy of surtax of Rs. 3,19,480 in assessment year 
1978-79. 

T he Ministry of Finance have accepted the 
c bjection. 

Tamil Nadu 
(iv) Under the Companies (P rofits) Surtax A ct, 

1964, where a pa rt of the income, profits and gains 
of a company is not incl1.1dible in its total income 
as computed under the Income-tax A ct. its capital 
for purpose of surtax is required to be diminished 
by an amount proportional to the amount of in
come, profi ts and ga ir.""S excludeci from the total 
income. 

T he su rtax assessment of a widely held company 
for the assessment year 1985-86 was completed by 
the D eputy Commissioner (Assessment) in August 
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1986 (revised in December 1986 and March 1988). 
Audit scrutiny (November 1988) of th.; income-l'ax 
a~sessmenl completed in July 1987 revealed that 
dqring the pnwious year relevant to the a~sessment 
year 198 5-86, the company received income of 
Rs. 1,07,70,557 from Singapore branch and 
Rs. 89,544 from Malaysia and these receipts were 
no t included in the total income determined. But, 
while computing the capital base for surtax pur
poses, proportionate red uction ir:.• respec~ of these 
~wo r eceipts were not given. Taking tllese two items 
mto account, the deduction to be made from the 
capital would be R s. 5,80,85,837 as against 
R s. 4,14,82,266 and the capital employed would, 
correspor.-dingly, be reduced to Rs. 75,24,96,686 as 
against Rs. 76,91,00,257 determined. The omission 
to do so resulted in exces5 computation of capital 
base by R s. 1,66,03,571 and short computation of 
chargeable profits by R s. 24,90,537 involving short 
levy of surtax of R s. 11,20,742. 

The paragraph was referred to the Ministry of 
Firtance for comments in July 1989; the reply from 
the Government bas not been received so far 
(October 1989). However, the de19artment has 
aw:~pted the objection. 

3 .70 Mistake in computation o[ chargeaule profits-

1. The chrgeable profits of any year for the pur
pose of surtax are computed with reference to the 
total income assessed for levy of income tax for 
the year after making certain prescribed adjust
ments. Under the Rules, for computing the charge
able profits, the income of an assessee by way of 
devidends, c<!pitaJ gains, interest o n the income tax 
free securi ties, etc., a re required to be excluded from 
the total income for the purpose. The total income 
is fu r ther reduced by the incom e-lax p ayable as 
reduced by any relief, rebate or d eduction allow
able und er the Income-tax Act or the relevant 
annua l Fi1Jance Act. 

Income-tax payable 

In the case of three assessee companies under 
the charge of 2 different Commissioners on income
tax in West Bengal and Bombay, surtax assessments: 
for the assessment years 1977-78 and 1984-85 were~ 
completed between January 1988 and March 1988. 
While working out the net income-tax payable for 
the purposes of computation• of chargeable profit, 
the additional income-tax and surcharge on income. 
tax deposited under Companies D eposits (Surcharge 
on Income-tax) Scheme was not reduced from the 
oross income tax and this resulted in under-assess
~1ent of chargeable profits by R s. 4 ,70,722, involv
ing short levy of surtax of R s. 2,25.704. 

Ir~ the case of two assessees covering two assess
ment years, assessments were completed by the 
Inspecting Assistant Commissioner (Assessment). 
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. The baragraphs were referred to the Ministry of 
Finance for comments duri ng M arch tl989 a nd July 
19?9. _Th~ Ministry of Finance have accepted the 
ob1cct1on in two cases. The reply fro m the G cv.::rn
mcnt has not so far been received in the rem ain in!! 
cnscs (October 1989). -

Bombay 

2. Under the Companies Deposit (Surcharge on 
Income-tax) Scheme 1976. surcharge which is levied 
on income-tax is not payable by a company if the 
company deposits with Government, an amount 
eq ual to the surcharge. 

The surtax assessment of a public limited com
pany for the assessm:nt yea r 1977-78 was complet
ed by the Inspecting Assistant Commissioner 
(Assessment) in J uly 1987. While working out the 
chargeable profits the assessing officer, interalia, 
deducted tax aggregating to R s. 2.16,75,030 com
pris~ng income tax of R s. 2,06,42,886 and surcharge 
on m~ome tax of R s. 10,32,144. The company had 
deposited' a sum of R s. 1 l,00,000 in lieu of sur
charge and hence no surch arge was payable by the 
company. As such the deduction for surcharae 
allowed by the assessing officer for working o~t 
ch argeable profits was not in order. The mislake 
resulted ir1 under-assessment of chargeable profits 
by R s. 10.32, l 44 involving short levy of surta x of 
R s. 2,58,052. 

_The paragraph was referred to the Mirustry of 
Finance for comments in August 1989; the reply 
from the Government has not been received so far 
(October 1989). However, the department has 
accepted the objection in principle. 

West Bengal 

3. One or the adjustments prescribed is the addi
tion of th~ amount of interest paid by the company 
on its debentures or Ion" term loans included in its 
capital. "' 

The surtax assessment of a company for the 
assessmer.•t year 1964-65 made originally in August 
1969 was last revised in November 1987. It was, 
however, noticed in audi t that white computing the 
ch argeable profits of the company for this year in 
November 1987 the amount of interest of 
R s. 1,22.448 paid by it on the debentures formif.1!! 
pa rt of the capital base was not added although th~ 
sa id inte rest was added back to the chargeable profits 
computed in the assessment revised in August 197I'. 
The mistake resulted in under assessment of charge
able profits by Rs. 1.22,448. Further, the capital of 
the compan-y originally computed at R s. 95,68,735 
was increased to R s. 95.80,048 in the assessment 
revised in May 1971 and subsequently reduced by 
R s. 15.74,000 in the revised orders passed in Sep
tember 1972. Thus. the amount of capita] as per 
revised assessment made in September 1972 worked 
out to R s. 80,06,048 (Rs. 95,80,048 minus 
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Rs. 15,74,000) instead of R s. 80,86,048 as consider
ed in the assessment subsequently revised in Decem
ber l973 and last revised in November 1987. T he 
mistake resulted ir~ excess computation of capita l 
by R s. 80.000 and consequent und er-a ·scssment of 
cha rgeable profits by R s. 8,000. These mistak es 
resl)lted in under-assessment of chargeable profits 
by R s. l ,30,448 leading to short levy of surtax 
aggrega ting to R s. l,82,559 includiug short levy of 
interest for non payment of surtax demand. 

The paragraph was referred to the Mir~istry o f 
Finance for comments in August l 989; the reply 
from the Government bas not been received so far 
(October 1989). 

4. U nder the Rules. for comp_uting the chargeable 
profits the i rl'.:ome received by a n assessee by way 
of dividends from an Indian comrany alongwith 
income-tax payable o n the total income, is required 
to be excluded from the total income for this 
purpose. 

While computing the cha rgeable profits of a 
company for the assessment year l 981-82 in Janu
a ry 1988. for the purpose of levy of surtax. 
the Deputy Co mm issioner (Asse sment) excluded 
the dividend income from the total income as 
computed under the Income-tax Act. However, the 
proportionate tax on th e dividend income amount
ing to Rs. 8.1 9.865 which was also required to be 
excluded from the gross incom e-tax allowable as 
a ded uction in the computation, was instead add ed 
to the gross tax . The m istake resulted in c0mpu ta
tion of char geable pmti ts at R s. NIL in place of 
Rs. 6,70.906, resulting in non levy of surtax of 
R s. J ,67.727 in assessment year 198 1-82. · 

The raragraph was referred to th e Ministry of 
Finance for comments in July 1989; the reply from 
the Government h as not been received so far 
(O ctober 1989). 

3.71 Avoidable mistake in calcnlation of tax 
(Surtax) 

While computing the cha rgeable profits of a 
company in Ju ne 1987 for th e asses ment years 
1982-83 and 1983-84 for the purpose o.f levy of 
surtax. the Inspecting Assistant Commissioner 
(Assessment) committed the following mistakes : -

(a) He d educted income on accou nt of royalties 
a mountin!! to R s. 2.56,969 and R s. 4.56,831 instead 
of R s. 2,4 1,970 and R s. 2,74,099 respectively cor
rectly worked ou t from the total income as com
nuted i ~1 the respective income-tax ass(jssments. 
The mistake resulted in u nder assessment of cha r
.!!eable profits of R s. 14.999 and R s. 1.82.732 in 
the assessment years 1982-83 and 1983-84 res
pectively. (b) Further. the profits on sale of d e
preciable assets amounting to Rs. 61 .920 and 
R s. 46.528 instead of the correct figures of R s. 
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40,774 and R s. 13.159 as included in the to!al 
income computed in t!:e respective income-tax as
sessments, were d ed ucted f rom the total income 
to arr ive at the c harge:ible profits of tl1e company 
for the assessment years 1982-83 and 1983-84 res
pectively. The mistakes resu ited in excess deduc
tion a nd consequent under-assessment of charge
able profits by Rs. 21,146 and Rs. 33,369 in the 
assessmen t years 1982-83 a nd 1983-84 respectively. 
(c) Also an a moun t of Rs. 13,237 being the in
come from long term capital gains was ded ucted 
from the total income for the purpose of comput
ing charg:!able profits of the company for the 
assessme nt year 1983-84. It was, however, noticed 
in audit that the total income considered for the 
purpose of compu tation d id not include income 
from capital gains. As such the allowance of de
duction of R s. 13,237 was not in order. T he mis
take resulted in under assessment of chargeable 
profits by R s. 13,237 in the assessment year 1983·84. 
(d) He also deducted sum of Rs. 7 ,462 represen ting 
tax on Jong term capital gains from the total income 
in com puting charf!eable profits for the assessment 
year l983-84. As the total tax considered in the 
surtax assessmen t was calculated on the total in· 
come e.<.cluding income from capital gains, deduc
tion of Rs. 7.462 on account of tax on capital 
gains was not in order. The mistake resulted in 
~nderassessment of chargeable profits by R s. 7.462 
in the assessment year l 983-84. 

The mistakes resulted in under-assessment of 
chargeable profits by R s. 37.722 a nd R s. 2,36,800 
in the assessment years 1982-83 and 1983-84 res
pec.t ively involving shott levy of surtax of R s. 
1.59.076 in aggregate includ ing short levy of in
terest o f Rs. 54,925 fo r short payment of advance 
sur tax ior the assessment yea r 1983-84. 

The paragraph was referred to the Ministry of 
Finance for comments in Au~ust 1989; the reply 
from the departmen t has not been received (Octo
her - J 989). 

3 .72 Omission to make surtax assessments 

Under the Companies (P rofits) Surtax A ct. 1964, 
there is no s tatutory time limit for completion of 
surta x assessments. Pursuant to the recommenda
tios of the Public Accounts Committee in Para 
6.7 of their 128th R eport (Fifth Lok Sabha), the 
Central Board of Direct T axes issued instructions 
in October 1974 that surtax assessment proceedinas 
should be initiated a lon~ith the income tax asS:S
srnents. The Board further laid down that the sur
tax asse<;sment should not bt k ept p ending on the 
Qrolrnd that the addi tions made in the incc me-tax 
assessment were disputed in appeal and the time
lag between the date of completion of income-tax 
assessments and surtax assessments should not 
o rdinari ly exceed a month unless there are special 
reasons justifying the delay. · 
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Noticing the persistent delay or omission in com
pleting tb1.'! surtax assessments despite the above 
recommendations and issue of instructions by the 
Board, the Public Accounts Committee recommen
ded in Paragraphs 3.3 to 3.10 of their 85tb R epor t 
(Seventh Lok Sabha) that a statutory time limit 
for completion of surtax assessments under lhe Sur
tax Act should be prescribed . T he need for a 
statutory time limit for completion of surtax assess
ment was again stressed by the Public A ccounts 
Committee in para 1.16 of their 193rd R eport 
(Seventh L ok Sabha). 

Instances of d elay in the computation of smtax 
assessments continued to occur leading to post
ponement of realisation of larger revenue. 

In the case of 19 companies assessed in 15 d iffe
rent Commissioners' charges for the assessment 
years 198'0-8 l to 1986-87, although the income 
tax assessments had been completed between M a rch 
1983 and M arch 1988, the correspond ing surtax 
assessments h ad not been made, the delay ranging 
from 3 months to 68 months, (as on the date of 
audit). The omission resulted in non-levy of surtax 
of R s. 1,31, 12,167. 

None of the assessee companies had filed the 
surtax return and th e department had a lso not 
injtia ted a ny action in any case. 

The income-tax assessments of eight of the above 
compa nies were completed by the Inspecting Assis
tant Commissioner (Assessment) /Deputy Commis
sioner of Income-tax. 

The paragraphs were referred to the Ministry of 
Finance. for comments during A pril 1989 and A u
gust 1989. The Ministry of Fina nce have accepted 
the cbjection in 7 cases and have not acc::pted 
the obiect ion in one case for administrative rea
sons. This is contrary to the Board instructions of 
October 1974. The reply from the Governm tnt bas 
not been received so far in lhe remaining cases. 
However, the department has accepted the objec
tion in 3 other cases. 

3.73 A dvance payment of surtax 

Under the provisions of Companies (Profits) Sur
tax Act 1964. effective from l A pril 1981 every 
company is required to send to the assessing officer 
an estimate of the advance surtax payable and to 
pay the advance surtax p ayable, as f'.cco:ds w ith the 
estimate in 3 instalments on the dates prescribed . 
Where in any financial year, a compa ny h as paid 
advance s11rtax on the basis of its own estima te 
and the advance surtax so paid is les<; than eighty 
three and one third oer cent of the asses~ed surtax, 
~imple interest at the prescr ibed rate is payable 
bv the comonnv on the amou nt bv which the ad
va nce surtax paid fall sh ort of assessed surtax 
from the first day of n ext financial year to the 
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date of 1e1rn1ar assessment. Failure to send the 
estimate or to pay the ad vance tax also entails levy 
of penalty. The assessed surtax as defined in the 
Surtax Act means the surtax determined on the 
basis of the re<rnlar assessment without makin!! 
any deduction therefrom . -

West Bengal 

1. The surtax assessment of a company for the 
assessment year 1983-84 was completed by the 
Inspecting Assistant Commissioner (Assessment) 
in June 1987 on a net chargeable profit of R s. 
43,41,990 with a surtax dema nd of R s. 15,57.675. 
During the previous year relevant to the assess
ment year 1983-84. the company paid advance sur
tax of Rs. 12,23,400 on the basis of its own esti
mate. The company also paid a fu rther sum of 
Rs. 4,36,062 on 27 September 1983. The said pay
ment of R s. 4,36.062 being made a fter the expiry 
of the relevant p revious vear, was not to be t reat
ed as advance surtax. Since the advance surtax 
paid fell short of e ighty three and one third per
cent of the assessed surtax the assessee was liable 
to pay interest of R s. 1.93,836 for short payment 
of advance surtax. I t was however, noticed in au
dit that the department worked ou t in terest of 
Rs. 16.687 instead of Rs. 1,93,836 on assessed sur
tax as reduced bv advance surtax paid including 
therein R s. 4.36.062 incorrectlv paid in September 
1983 i.e. after the expiry of the relevant previous 
year. The mistake resulted in short levy of inte
rest of R s. 1,77.149. 

The pa ragraph was referred to the Ministry of 
Finance fnr comments in Aui.rust 1989: the reply 
from the Government has not been received so far 
(October J 98'9). 

Madhya Pradesh 

2. In the surtax assessment of a private limited 
company for the assessment years 1983-84 to 
1985-86 completed by the Inspectin g Assistant 
Commissioner (Assec;sment), in May J 987 interest 
totalling Rs. 4.44.960 was leviect for failure to file 
estimate of advance surtax and to pay the same. 
However. the correct amount of interest leviable 
for these years worked out to R s. 6, 15.685. The 
mistakes resnlted in short levy of interest of 
R s. 1.70.725. 

The paragraph was referred to the Ministrv of 
Finance for comments in June 1989; the reply from 
the Government lias not beerr received so far <Oc
tober 1989). 

Kera la 

3. The surta~ assessment of a companv for the 
assessment year 1985-86 was complcteci in F eb
marv 1987 on a net chargeable nrofit of Rs. 
16.49.800. and a sum of R s. 6.06.455 wac; deter
mined as the surtax payable, as against the correct 
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amount or Rs. 6,16.455. lnterest of R s. 60.363 was 1 • 

a lso ch1rged for no.:J.-paymen t of ad va nce sur tax. r 
In working out the amount of interest, c redit was •t.'

1 

gi\'cn f Jr surtax remittances made by the as~e>sc~ 1 

in July 1985 (Rs. 3.87,8741 and Ju ly 1986 (R s. 11·· 

2.30.552). This w:1s not in order as :he interes t \: 
had 10 be computed on the amou~t of surtax d eter- \ · 
mined on lhe basis of the regular assessment. i.e .. 
R s. 6. l6,455, without making any deduction there
from. The mistakes resulted in short levy of surtax· 
of R s. 10,000 and interest of R s. 1,09,162. 

The Ministry of Finance have r.ccepted the. 
objection. 

3.74 Related payment of surtax demand 

Under the provision of Companies (Profits) Surtax 
Act, 1964, read with the relevant provisions of the 
I ncome-tax Act 196 L where the amount specified 
in a notice o f demand is not paid within thirty 
five days the assessee is liable to pay interest at 
12 p·er cent per annum 05 per cent from l O .:tober 
1984) from the day commencing nfter the end of the 
period . 

Tamil Nadu 

The surtax a~ses~menl of a closely held company 
for assessment yea rs 1980-81 and 198 1-82 were 
completed in March ! 985 ra isin!! a net surtax 
demand of R . 3.68 .065 and Rs. 3.36.765 respec
tively. T he assessments were revised in December 
1987 and November 1987 reduci ng the demands 
to Rs. 34,605 and Rs. 2,03.980 respectively. The 
revised demands were collec ted by adj ustment 
from out of refunds d ue to the assessee in Apri l 
1988. It was noticed in audit th·u interest under 
the provisions of the Act for the bela ted p::iyment 
of surtax demand was omitted to be charged . The 
total interest leviable for the two assessm~nt years 
worked out to Rs. 1,01.362. 

The Ministry of Finance have accepted the ob
jection. 

3.75 Avoidable payment of interest 

Under the provisions of the Companies <Profits) 
Surtax Act, 1964, and the J ncome-tax Ad. 1961. 
where an asses ee became enli lled to rt:fund of 
any amount paid after 31 March 1975 as a resul t 
of any order passed in appeal or other proceedings 
under the Act, the Central Government sha ll pay 
interest at 12 per cent per annum (15 per cent per 
annum with effect from l October 1984) on tbe 
amount so refundable from the date the d i~puted 
dema nd was originaJly paid to the date on which 
the refund is granted . ~o interest is. however, p'.:ly
able for a period of one month from the da te of 
the order passed in appeal or other proceedings. 
The Ce·1tr<jl Bo:u d of Direct T axes issued instruc
tions "in January 1977 to the effect tha t appellate 
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o rders involving re~rnds should be given effect to 
with extra-ordinary promptness ensuring that in 
any case they a re given ffect to within a period of 
one month of the date of the order. 

The appe lla te orders under Companies (Profits) 
Surtax Act, 1964 in respect of a nationalised bank 
for the assessment years 1980-81 to 1982-83 were 
passed in October and November 1984. Conse
quently refunds of R s. 2,46,79,417, R s. 1,17,84,955 
and R s. 1,66,0 1.276 became payable to the assessee 

for these years by the end of November 1984 and 
December 1984 respectivey. It was, however, notic
ed in a udit that the I nspecting Assistant Commis
sioner (Assessment) gave effect to the appellate 
orders ibid only jn August 1985. The delay in 
a llowing the refunds resulted in avoidable payment 
of interest aggregating to Rs. 49,51 ,751 for the 
three years. 

The Ministry of Finance have accepted the ob-
jection. : '. ~ . ." 
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CHAPTER 4 

INCOME TAX 

4.01 Jncom~-tax collected from persons other than 
co mpanies is booked under the M~jor H~ad .·021 
Taxes on income other than corporation tax . Eighty 
five per cent of the net proceeds of this tax, except 
in so fa r as these are attributable to Union emolu
ments Union Territories and Union surcharge is 
assign~ to the States in accordance with the 
recommendations of the Finance Commission 

4.02 The trend of receipts from income-tax was 
as follows d uring the last five years : 

Year Total collcc· 
tion of all 
Direct Taxes 

Amount Percentage of 
of Income· Income-tax 

t:L'\ to Total 

(Cn crores of rupees) 

1984-85 4,797 .33 1,927 . 75 40. 18 

1985-86 S,621.83 2,5 11 .29 44. 70 

1986-87 6,236 .46 2,878 .97 46. 15 

1987-88 6,757 . 18 3, 192.43 47. 25 

1988-89@ 88,28 .68 4241. 16 4R.03 

4.03 The number of asscssees (other than compa
nies> borne on the books of the Income-tax depa rt
ment during the last five years was as foJlows: 

As on 31 March Number 

1985 48,79,179 

1986 54,33,431 

1987 61,84,262 

1988 64,37,826 

*1989 67, 15,066 

4.04 The following table indicates the progress 
in the completion of assessments and collection of 

Sl. State/Commissioners's Charge/ 
No. Name of the assesse~ 

Assessment 
year 

1 M:idhya Pradcsh/A(Association ofpcr>ons) 1985-36 

2 West Bengal/B (Tndividual) 1979-80 

3 Bombay/C (Hindu undivided family) 1985-86 

4 Bihar/D (Unregistered firm) 1985-86 

dema nd under income-tax (excl uding corporation 
lax) dtir!ng the Jasl fi ve years 

Year No. of assessment~ Amounl o f dema nd 

Compleled Pendill~ at Co llected Tn n rre '.l r~ '.l t 
during the the clo:;e of during the tbc close o f 
yea r thl! yc.ir yea r the year 

(in cro res of rupees) 

1984-85 53,25, 158 11,97,877 1,927,75 78 1.59 

1985-86 58,07, 170 10,94,05 1 2,511 .29 772. 07 

1986-87 69,82,419 I U l .~47 2.,878 .97 800 08 

1987-88 63.75,745 10.53,60'.! :i 1 9~ .n 987. 79 

*1988-89 60.51 ,670 9,10,649 ~.24 1 . 1 6 1, 163 .31 

4.05 Some instances of mistakes notices i n the 
assessments of persons, other than companies are 
given in the folJowing paragraphs. , 

4.06 A voidable mistakes in the computation of 
income-tax 

Under-assessments of ta x of c;;ubstantial amounts 
on account of avoidable mistakes, resulting from 
carelessness or negligence have been noticed year 
after year. Despite audi t pointing out such mis
takes every yea r in the local audit reports and 
Audit Reports and the depa rtment issuing repeated 
instructions, such m istakes continue to occur, 
suggesting the need for close supervision and 
controL 

The various types of mistakes noticed included 
among other things. incorrect adoption of figures, 
totalling errors. transcription errors, double a11o
wa nee. calculation errors etc. Brief particulars of 
27 representative cac;;es, inv0lving sh r rt levy of tax 
of R s. 75,23,570 are given below : 

Nature of mistake Tax effe-:t /finaricial 
implication 

Rs. 

Omission to add back investment allowance reserve 34.36,99 1 
of Rs. 76,48,868 debited to the profit and loss (potential) 
account. 

Erroneous determination of revised income U'l<ler 5.27,61)2 
Amnesty Scheme at Rs. 1,84,532 as a~ainst the 
correct assessable income of Rs. 9,23,996. 

Omission to add back di>allowanccs of items of 4 ,48 ,031 
expenditure amountin3 to Rs. 4,50,0'.>0. (in~luui u:; interest ) 

Total income incorrectly taken as Rs. 1,50,720 2,87,504 
instead of Rs. 5,10,720. (including interest 

*Figures furnished by the Ministry of Finance are provisional. 
@Figures furnished by the Controller General of Accounts are provisional. 
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5 Bombay/E (Association of persons) 

6 Bihar/D (Individual) 

7 Bihar/D (Individual) 

8 Andhra Pradcsh/F (Association of persons) 

9 Bihar/ D (Registered firm) 

10 Madhya Pradesh/G (Individual) 

11 Rajasthan/H (Individual-Registered firm) 

12 Tamil Nadu/ l (Individual) 

13 Delhi/J (Registered firm) 

14 Tamil Nadu/ K (Individual) 

I 5 Karnataka/ L (Registered firm) 

16 Karnataka/ M (Individual) 

17 Bombay/N (Registered firm) 

18 Bihar/D (Individual) 

19 Delhi/O (Association of persons) 

20 Assam/P (Individual) 

21 Madhya Pradesh/A (Individual) 

22 West Bengal/Q (Registered firm) 

23 Bombay/R (individua l) 

24 Madhya Pradesh/A (Ind ividual) 

25 Karnataka/S (Individual) 

26 West Bengal/T (Individual) 

27 Uttar Pradesh/U (Registered fi rm) 

A vomAnLE MISTAKES 4.06 

1985-86 O mission to withdraw depreciation and add ii ional 2.41,360 

1985-86 

1986-87 

I 985-86 

1987-88 

1985-86 

1985-86 

J 983-84 

1985-86 

1985-86 

1983-84 

1985-86 

1984-85 

1985-86 

1984-85 

1981-82 

1982-83 

1985-86 

1983-84 

1984-85 

1981-82 

1983-84 

1983-84 

depreciation of Rs. 5,36.365 already allowed while 
allowing these allowances aggregating to Rs. 12 . 92 
lakhs under appellate orders. 
Assessee's total income incorrectly taken as 
R s. 6,29.940 instead of the correct amount of 
R s. 8,29,940. 
Tax payable for c:ilculation of interest taken at 
R s. 1,61,170 instead of Rs. 7,61 ,170. 
Tax payable erroneously determined at R ~. l,33.642 
as against the correct amount of Rs. 2,53, 106. 
The cost of materials taken as Rs. 54,58,000 instead 
of Rs. 24,58,000 leading to excess deduction or 
Rs. 30 lakhs. 
Omission to add back an nmount of Rs. l , 79,580 
on account of inflated expenditure towards repair~, 
renewals, etc. 
Omiss ion to add back income from interest of 
Rs. 36,050 and unexplained income of Rs. I .33,587 
Incorrect allowance of additional depreciation of 
Rs. 2,49,296 on new machinery instead of the 
correct allowable amount of R~. 24,929. 
Incorrect computation of taxable income at 
R s. 63,65,342 instead of the correct total income 
of Rs. 66,81,219. 
Tax on income erroneously worked out at Rs. 
2,71,255 as against the correct amount of Rs. 
3,39,137. 
Omission to add back the claim of investment 
allowance of Rs. 1,10,066 as against the amount of 
Rs. 3,09, 177 on this account leading to excess carry 
forward of loss of Rs. 1,99, 111. 
Income from capital gains incorrectly adopted as 
Rs. 2,80,710 as against Rs. 3,80,710 returned by 
the assessee and incorrect computation of loss in 
excess by Rs. 1 Jakh. 
Omission to add back an amount of Rs. 1,28,928 
being commission paid to another fi rm, the inde
pendent existence of which was not accepted by the 
department. 
Tax payable incorrectly worked out on a sum of 
Rs. 6 lakhs instead of the assessed total income of 
Rs. 6,94,950. 
Incorrect computation of tax at Rs. 6,34,290 as 
aga inst the correct amount of Rs. 6,72,436 as also 
incorrect allowance of capital expenditure of 
Rs. 42,161 on insta llation of water cooler. 

Incorrect computation of tax payable on the total 
income of Rs. 1,19,J 30 at Rs. 16,050 instead of the 
Jeviable amount of Rs. 55,746. 
Tax on total income levied at Rs. 7,24,361 as against 
the correct amount of tax Jeviable at Rs. 7,86,412. 
Short computation of income of the registered firm 
by Rs. 80,000. 
Omission to take note of the refund al~eady allowed 
in the original order wh ile working out the revised 
refund. 
Omission to include income from salary, house 
oroperty and interest in the computation of total 
income though credit of Rs. 25,700 towards tax 
deducted a t source was allowed. 

Taxable income erroneously worked out as 
Rs. 5,04,900 instead of correct figure of Rs. 6,04,900. 

Incorrect determination of tax du<! on the assessed 
income of Rs. 1,20,200 at Rs. 16,333 instead of the 
correct Jeviable tax of Rs. 57, 140 according to the 
status of assessee. 
Profit from trading activity incorrectly computed 
at Rs. 5,99,906 instead of the correct amount of 
Rs. 6,81,906. 
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2,06,69~ 
(including interest) 

1,86,543 

r ,83,5 13 
(including interest) 
1,66,373 

1,63,890 

1,50,361 
(including interest) 
1,48,084 

1,40,723 
(including interest) 

1,27,376 
(including interest) 

1,21.299 

1,19,970 
(potential) 

l, 13,916 
(including interest) 

92,637 
(including interest) 

91,373 
(including interest) 

88,730 
(including iaterCit) 

76,311 
(including interets) 
73,319 
(including interest) 
71 ,364 
(excess refund) 

70,137 

66,220 

61,767 
(incl!iding interest) 

61 ,485 
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The departmeut has accepted the objections in 
~ cases. 

The Ministry of F inance h ave accepted the 
objections in 16 cases. The remaining paragraphs 
were referred to the Ministry of Finance, for com
ments berwc;!n April 19~9 and August 1989. Their 
replies have not been received so far (October 
1989). 

4.07 Incorrect application of rates of tax 

For the assessment year 1985-86, the rate of 
tax applicable to an unregistered firm having total 
income between Rs. 70.000 and R s. J ,00,000 was 
Rs-. 20,250 plus 50 per cent of the amount by which 
the total income exceeded R s. 70,000. The rate of 
tax for) ncome exceeding Ris. 1,00.000 was, how
ever, 5~ per cent of the amount by which it exceed
ed Rs. 1 ,00,000. 

While computing the tax leviable in respect of 
an unregistered firm for the assessment year 1985-
86 (assessed in June 1987) having total income of 
R s. 6,63,640. the rate of tax le~iable for income 
between R s. 70,000 and R s. 1,00.000 was only 
applied to the income in excess of R s. 1 lakh result
ing in isbort levy of incom~tax of R s. 51,450 in
cluding surcharge and interest. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989). 

4.08 Failure to observe the provisions of the 
F inance Act 

From the assessment year 1974-75, agricultural 
income is includible in total income for determining 
the rate of tax applicable to the taxable non
agricuJtural income -of a non-corporate assessee. It 
has been judicially held 006 ITR 804) that income 
from sale of jaggery cannot be held to be agri
cultural income and so irS taxable in full as non
agricultural income. 

The assessments of a Hindu undivided family of 
specified category for the assessment years 1982-83. 
1984-85 to 1986-87 were completed in February 
1988, July 1986 and January 1988 respectively. 
The income computed included agricultural income 
of Rs. 1.1 ~.875. R s. 2,95,680, R s. 1,75,435 an d 
Rs. 2,02.048 for the above assessment years 
reckoned for rate purposes only. Audit scrutiny, 
however, revealed that the agricultural income 
included was by way of sale of jaggery of 
Rs. 1,52.012, Rs. 2,03.569, R s. 2,01 ,354 and 
Rs. 1,72,471 which should h ave been treated a~ 
non-agricultural income and brought to tax. Omis
sion to do so resulted in an aggregate short levy 
of tax of Rs. 2,31 ,331. 

The paragraph was referred to the Ministry of 
Finance for comments in April 1989: the reply 
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from the Government has not so far been receivl!d 
(October 1989). 

4.09 Mistakes in computation of trust income 

1. Under the provisions of the Income-tax Act, 
1961 , prior to its amendment by F inance Act, 1984. 
effective from assessment year 1985-86, the income 
of a priva te definite trust, viz., a trust where the 
shares of beneficia ries are definite and ascertain
able, is divided among the beneficiaries according 
to their shares a nd each of such divided share is 
taxed in the bands of th e trustee as a representative 
assessee, or each beneficiary is taxed se parately on 
his income including his share income, whichever 
course is more beneficial to revenue. In respect of 
trusts doing any business unde r the terms of a 
trust d eed. the Board. relying on a decision of the 
Supreme Court (81 ITR 310), issued instructions in 
July 1985 that, except in the case of beneficiaries 
being a ll minors, all the beneficiaries having a 
common interest, have acq uiesced in the conti
nuance of the business and , therefore. the taxable 
entity that conducts the business is the "association 
of persons" con isting of the beneficiaries as 
members. The trust should, Ctccordingly, be as~essed 
on its entire business income in the status of associa
tion of persons representing the group of ben~ 
fi ciaries, and the splitting up of the incom e of the 
trust and taxing each beneficiary separa tely on his 
share was not permissible. 

In five Commissioner's chaq.!es, five private 
trusts created und er trust deeds for the benefit of 
their beneficiaries authorised the trustees to carry 
on business with the funds of the trust. F or the 
assessment years 1982-83 to 1984-85, these trusts 
derived incomes of R s. 26,92,473 from their busi
nesses and in tbe respective assessments completed 
between M ay 1984 and M arch 1987, the income 
o f the trust was allocated to the beneficiari~ of 
the trust according to their respective shares and 
each o ne of them was assessed on his sh are sepa
rately and the trust by itself was declared as non
a9Sessa ble . As the business was carried on by the 
trustees on behalf of a nd for the ·benefit of the 
beneficiaries as clarified by the Board in July 1985, 
the entire incomes of these trusts should h ave been 
assessed in its h ands in the status of an association 
of persons. The mistakes resulted in the short levy 
of tax aggregating R s. 20.11 lakhs. 

The department has ?ccepted the objection in 
three ca-ses. 

The paragraphs were referred to the Ministry of 
F inance for comments between March 1989 and 
Jutv 1989; the replv from the G over nment h as not 
so far been received (October 1989). 

2. Income of a ch aritable trusf/institution created 
for , the benefit of any particular religion, com
munity or caste will not qualify for exemption from 
the levy of tax. 
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During the audi t scrutiny of the assessment 
records of a charitable trust created on July 15 
1976 fo1: the bendi t o f a particular community, it 
was nottc:c~ I !hat the income of the pr~v iou year 
releva nt to the assessment years 1985-86 and 1986-
87 was a llowed exemption by the assessing officer. 
As lhe trust 1,~as crea ted for the benefit of a parti
cul ar comm urnly. the exemptiow was not admissible 
al a ll. This resulted in short levy of tax amounting 
to R s. 4,40,500 and R s. 6,10.790 for the assessmen t 
ye~rs 1985-86 and 1986-87 respectively aggregating 
to short levy of tax of R s. 10,5 l,2-90. 

-· The paragraph was referred to the Ministry of 
F mancc for comments in July 1989; the reply from 
the Government has not so far been receivec! 
(October 1989). 

3. Where the individual shares of the bene
fi ciaries of a trust are indeterminate or unknown 
tax is chargeable on such income in the hand of 
the trust at th.c maximum marginal rate as appli
cable to the highest slab of income in the case of 
an 'association of persons' as specified in the 
Finance Act of the relevant years. 

In the assessment of a trust for the assessment 
year 1984-85 comple ted in December 1986, income 
determined a t R s. 2,22,630 was allocated amon!!st 
the beneficiaries according to their shares and ea~ch 
one o~ them was asse sed on his share separately , 
declanng the tmst as not assessable. It was noticed 
in audit that as per the deed consti tuting the trust. 
it only specifi ed the ratio in respect of the corpus 
of the trust and not the income derived. Further. 
the ~rustees had absolute discretion either to pay 
the income from the trust for the beneficiaries or 
to apply it for their maintenance. education etc., or 
use in any other way in any emeroency or in urgent 
necessity. The income or even ;apital could a lso 
be paid to the parents of the beneficiaries or the 
isttrplus income invested for increasing the trust 
corpus. F or the assessment year 1984-85, no income 
was handed over to the parents of the beneficiaries 
or spent directly on the beneficiaries but was allow
ed to accumulate. Income of earlier years was also 
similarly accumulated. No amount had, therefore, 
been received by the beneficiaries. The distribution 
of the corpus of R s. 25.000 plus the accumulation 
of all the years wotild be distributed amongst the 
surv.iving beneficiaries when the last beneficiary 
attamed the age of 18 years. Thus the income 
di stributable was not ascertainable from the deed. 
though it had been provisionally allocated amonost 
the present nine beneficiaries. Thus the trust h~d 
all the attributes of a discretionary trust and accor
dingly. the income was taxable in the hands of the 
trust at the max imum marginal rate. 

Tt was also seen that the assessee trust had taken 
Joans from various parties and paid interest at more 
than 12 per cent. However, the assessee bad not 
char~ed any interest on Joan of R s. 5,56.900 given 
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bJ'. !t. As the amotint of R s. 5,56,900 had not been 
utilised for the purpose of business, interest at 
least at the rate of 12 per cent paid on this amount 
amount ing to R s. 66,828 should bave been dis
allowed. The assessing officer di sallowed an amount 
of R~. 33;414 only. Hence, interest of R s. 33.4 14 
remai ned to be disallowed . 

The above mi.stakes. resulted in shorl levy of tax 
of R s. 2.41.103 rncludtng interest for delay in filing 
the return and for non-filing of estimate of advancC:. 
rn x. -

The department has accepted the objection. 

. The paragraph was referred to the Ministry of 
Finance for comments in August 1989: the reply 
from th e Government bas not so far been received 
<October "1989). 

4. Income derived from property held under 
trust wholly for charita ble or religious purposes is 
exempt fr?m tax . to the extent it i~ applied for such 
purposes· 111 India . When the said income is not 
actually so applied but is accumulated for the future 
application. relief from tax is available only in 
respect of such accumulation as does not exceed 
25 per cent of the income of the assessee. How
~ver, a charitable trust can still avail of full exemp
tion from tax even where 75 per cent of the income 
is not applied or not deemed to have been applied 
for charitable purposes. provided the assessee 
(i) specifies bv notice· in writino given to tbe 
Income-tax Officer in the prescrib'ed manner the 
purpose and the period. which in no case should 
exceed 10 years. for which the income is to be 
accumula ted, and (ii) invests the money set apart 
in the manner specified in the Act. 

A charitable trust conducted a Yagna , duri ng 
the previ01.1i; year relevant to the assessment year 
1984-85. as part of its cent~nary celebrations in 
January-Febrnary 1983. Collections to the extent of 
R s. 9.29.1 LI were made during the Yagna. The 
enti re collections which were initia11y accounted for 
under a separate fund account were subsequently 
transferred to another fund account. In addition to 
these collections the trust had (i) receipts of 
R s. 1.99,271 during the year, directly accounted for 
in the latter fund accounts. and (ii) receipt of 
Rs. 64.53 I o n account of life membership. All 
these receipts were not accounted for by the asses
see a revenue receipts_ and thus remained excluded 
in computation of income. Collections to the fund, 
by virtue of provisions contained in tbe Income-tax 
Act. :utd the membership fee by its very nature, 
were includible in the total income. Credits to the 
fund bv transfer to another fund cannot be treated 
as expenditure as it amonnts only to setting apart. 
The assessee was. therefore, required to give notice 
to the Income-tax Officer in the prescribed manner 
and to make investments of the moneys set apart 
in the manner spe<;:ified i·n the Income-tax Act 
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lo a va i I o f tJ1c re li ef ad missible. The assessment 
reco rJs revea led that tile asse::.see had not com
plied with these requirements. C0ns..:qucm on tlus 
defau lt. the ;.isscsscG co uld avail of relief o nly in 
respect o f th~ income which is actually applied for 
cha rilable and religious purposes a nd a sum which 
did no t exceed 25 per cent of the gross receipts. 

The gross receipts worked out lo R s. i5,41,l 32 
and the net income liable to tax worked out to 
Rs. 3, 56.400 against the deficit of Rs. 4,51.322 
compu ted in the a ssessment for the assessment year 
J 984-$l 5 cn111plcted in 1\ilarch 1987. The incorrect 
gran t or rc.:l ief' resulted in no n·levy of tax of R s. 
2,40,496 including interest for delay in filing of 
the return. 

The depar tmi;;nt h<J s accepted the objection. 

T be paragraph was refe rred to the Ministry of 
Finance for comments in August 1989; the reply 
rrom the G overnmen t has not so far been received 
(October 1989). 

5. One of the condi lions for claiming exemption 
of income derived fro m property held under a 
charita ble trust is that lbe trust has to make a11 

a pplica ti on for registration in the prescribed form 
and in the prescribed manner to the Commissioner 
of lncome-tax b efore 1 July 1973 or before the 
expiry of p eriod of one year from the date of crea· 
t ion of the trust, whichever Le;; later. The income of 
the trust shl11! not be exempted if the trust or 
institut ion is created or estabHshed for the benefit 
of a ny particular religious community or caste 

An a~sociation of persons \Trust) was created on 
15 March 1974. The trust <..lid not apply for regis
tration bel ore 1 July 1973 or before the expiry of 
a period of one year from the date of creation of 
the trust, that is, 15 March 1975. Tbe applica!ion 
for registra tion was, however, filed on 28 March 
1985, afwr a lapse of eleven year~ from the da te 
of creation of the trust and it was no t recommend
ed for registrat ion. It was observed in a udit that 
in the a bscnce of registration accorded to the trust, 
the entire income of the trust was liable to tax 
a nd tJrnt the exemption of the total income of 
R s. 1,94,5 16 claimed by the a ssessee trust for the 
assessment year 1982-83, the assessment of which 
was completed in March J 985 and a llowed by 
assessing au thority was not in order notwithstand
ing the fact tlia t some of thi; objects of the trust 
were meant fo r the benefi t of a particular religious 
community, and income was lia ble to· tax on this 
acco unt a~ well. The resultant non-computation of 
income was Rs. 1,94,5 16 with a short demand of 
la x of R s. 1.32,142 including inte rest for delayed 
filing of re turn and for failure to file the estimate 
of income for advance-tax. 

The Ministry of Finance have accepted the ob· 
jection. 
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6. Any part of the income which does not 
cnure for the benefit of th~ pl1blic or which eu
ures or is us·cd or applied di r-::c tly or indirectly for 
the bencfi L of an interested person , such as a lruslce 
of a conce rn in which the trustee has a substantia l 
interest, is no t so exempted. The Act as amended 
by Finance Act, 1984, effective from the assess
ment year 1985-86, provides that tax shall b e 
cha rged a l max imum marginal rate in case where 
the whole o r a ny part of the aforesaid income of 
the trusL docs .not qualify for exemption, for the 
reasons that 5uch income is invested for the bene
fit of interested persons. 

In the assessments of two charitable reli giou s 
trusts co1.iclud cd in March J 988 for tbc assess'inent 
year 1985-86, tl1c assessing officer determined an 
income of R s. 1,71,505 and Rs. 93,750 as against 
the income o( Rs. 105 :rnd n il income returned by 
the assessee. The Income-tax Officer held that tbe 
entire income assessed should be charged to tax at 
maximu m 11 1ari.>:ina.I rate in the status of associa tion 
of persons, in ~iew of the fact tha t the fund of the 
trusts were either lent o r remained ]nvested in con· 
cerns in \\ llich lhc trustees of institutions had sub
stantial interest. H owever, the tax was levieJ 1l tbe 
ra tes applicable to ·association of persons' as 
agai nst the max imum marginal ra tes applicable. 
This resLLlled in sho rt clema nd of tax of Rs. b4,583 
including interest for belated fil ling of return and 
non-filing of estima te of adva11ce tax. 

The -~1inisu-y of Finance have accepted the 
objection. 

4.10 Incorrect status adopted in assessment 

Under the Income-tax Act, 196 1, the residential 
status is dependent on the aclual number of days 
of stay in 1ndia and maintenance of a dwelling 
place iu Ind ia for and upto Lhe asse!:isrnent year 
1982-83. If a person is resident in Ind ia in respect 
of one source of income, he shall be deemed to be 
1 csident i1~ India in rcspl.!ct o f each of lhe sou rces 
of income. It has been judicially held that the ex
pression 'maintains a dwelling place' would cover 
a case wh ere the a ssessee has a right to occupy or 
live in a dwelling place, though the expenses of 
maintaining the dwelling place are not m et by him 
(22 ITR 359). 

The residential status of an asscssee individual 
who had left lndia on 14 D ecember 1976 and who 
thereafter had been making periodical visits to 
India subsequ ently was considered as non-resident 
in the assessments for the assessment years .1978-79 
to 1982-83, assessment completed in March 1987, 
on the ground that the assessce had not been to 
India for 182 days or more in any of these previous 
years or bad not been maintai ning a dwelling place 
in India. H owever, it wns 11o lii;cd in audit that the 
assessee wa s a mernbl:r of a resident H indu undiv:id
ed family and has thus a right to occupy and stai 
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with the family in India, without any body's leave 
er perm1ssicn, as such, the condition of maintenance 
of dweilng house was satisfi~d. On this basis the 
correct status of the assessee was ' reside nt' in respect 
of the asst.s~meut years 1980-81 to 1982-83. So far 
as the ass·e~smellt year 1978-79 was concee1ed the 
assessee had one source of income in relation to 
which the status was trea ted as 'resident' and the 
individual was to be considered as 'resident' for all 
sour ces of income. The assessee was, therefore, 
liable to pay tax in the status of 'resident' in respect 
of assessment years 1978-79, 1980-81, 1981-82 and 
1982-83 and the entire income outside India was 
includible in the ccmputation of total income. 
Failure to include th e income of the assessee a broad 
resulted in short levy of tax to the extent of Rs. 
13,01,000 (approximately) for the four assessment 
years. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply trom 
the Government has not so fa r been received 
(October 1989). 

4 .11 Incorrect computat ion of 'ialary income 

Under the provisions of the Ii.come-tax Act, 
1961, the value of any benetit o r amenity granted 
free of cost or at concessional rate by a company, 
to an employee is to be treated as perquisite and 
is chargeable to tax under the head salary. 

An as~essee individual (non resident) was 
assessed for the assessment years 1984-85 and 
1985·&·6 in March 1988 on incom e of Rs. 3,02,220 
and Rs. 1,88,510 respectively under the head 
'salaries'. The assessee was also provided with rent 
free accommodation and a motor car, by the emp
loyer, but the value of these perquisites was n_ot 
included in the total income of the assessee while 
framing the assessments. The value or these per
quisites worked out to Rs. 35,722 and R s .. 2~,35 _1. 
The omission to include the value of perqu1s1tes m 
the taxable income resulted in short levy of Lax 
aggregating to Rs. 40,177. 

T he department has accepted the objection. 

T he paragraph was refened to the Ministry of 
Finance for comments in July 1989 ; the reply 
from the Government has not so far been received 
(October 1989). 

4.12 I ncorrect computation of income of foreign 
technicians 

1. The Income-tax Acl, 1961 allows, subject ~o 
certain conditions, exemption from tax on certain 
portion of the remuneration recei ved by or due to 
foreion technicians in the employment of Govern
ment' or of a local authority or of a statutory cor
poratior1 or in a~y bn:ine5~ ca~ried on in . ~n~ia. 
One of the cond1t1ons 10 be fublled ~or claun~ng 
the exemption from tax on rcm u11erat1on of foreign 
technicians is that the contract of service shoyld be 
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approved by Central Government. Where such an 
:::.nployment is wilhout the approval of the Central 
Uovern r1 1e11t and tax on his remuneration 1s paid 
by the employer, the same is to be treated as a 
perquisite in the ha nds of the technician a nd taxed. 

In the case of a foreign technician 1.!mployed in 
India , the income-tax assessments fo r assessment 
years 1982-l:D and 1983-~4 were completed treat
rng th-=: tax payable by the employer as a perquisile 
in the hands of the technician as the assesse~ s 
ch im for exemption was rejected . However, while 
final ising the assessment tor the assessment year 
1984-85 in Ja nuary 1987, the tax payable by the 
employer to the extent of R s. l,3b,627 was not 
treated as perquisite in the hands of the technician . 
This mistake resulted in short kvy of tax of 
Rs. 93,263. 

The Ministry of Finance have accepted the ob
jection. 

2. Remuneration by way of sa lary and perquisi
tes paid to foreign technicians in the employment 
of an Indian concern is taxa ble in the hands of 
the technician as salary. Where the contract of 
service is approved by the Central Government, 
e xemption at the rate of Rs. 4,000 per month is 
admissible subject to fulfilmerrt of certain condi
tions. The Central Board of Direct Taxes clarified 
in May J 978 that the amount of remuneration 
charged from the Indian concern employing the 
technidan and paid whether rn India or abroag 
did not cor.stitute any profit to the foreign colla
borater and, therefore, payments to technicians in 
such cases are taxable as salary income. 

In the case of three foreign technicians whose 
services were made available to an Indian ccncern 
hy a non resident company, while salary portion 
of remuneration was remitted to the non-resident 
company, oth~ per4uisites such as, allowance for 
meals and travels and a suita ble amount of pocket 
money wei e payable to the technicians in India. 
As the foreign technicians were in employment 
with the Indian concern for which the contract of 
service and th~ daily rate of salary and pocket 
money were approved by the Centra l Government 
the salary was taxable in the bands of the techni
cians. While assessipg the case for the assessment 
year 1985-86 in February 1986, the assessing officer 
treated the payment of allowance for meals, travel 
and the pocket money to the foreign technicians 
Lhrough non resident company as fees for techni
cal services and taxed the same in the hands of 
the non resident company instead of taxing the 
remuneration as salary in the hands of the foreign 
technicians. Adoption of incorrect procedure in 
assessment resulted in under charge of tax of 
Rs. 76,304. 

The department has accepted the objection. 

.. 
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The paragraph was r~ferred to the Ministry of 
J.;inance for commen ts in A ugust 1989; the r~p ly 
from the G overnment has not so far beeu received 
(October 1989). 

4.13 Incorrect computation of income from house 
property 

l. it has been held by. the Supreme . Court io 
1972 tllal the income derived from letu n~ out of 
buildin•7 owned by the assessee to tenants is to be 
compu~d under the l<ead ·'income _from ho~se 
property' am.I .not u?tlc~- the hea<l w.coi;i~_ f~~m 
·profits :ind ga ins of ous1nc.;s or pro~:!ss1on _1cgt11d
less Ot tb : ()IJjl:!Ct Of the as~essee VIZ., Jettrng_ ?Ut 
ol buuu1ngs at rents; with or without amenities. 
lt has a lso been judicially held that under the 
I ndian Partr.ership Act, a Linn is an enti ty kno~vn 
Lu law and is capable uf acquinng and . ownmg 
property and under the l ncomc-lax Act it would 
be liable to tax as owner of the property. 1t was 
also held in that case that iucome from such pro
perty was not to be taxed in the hands of partners 
of the tinn as co-owners (1 973) (90 !TR . 2~7). 
Further. in a case where a Hrm le t out a building 
and realised rents therefrom it was judicially held 
tha t there was no existence ~f any business carried 
on by the partners and, therefore, there. was _no 
valid partnership in law entitled to reg1strat1on 
0984) (158 lTR 777). 

(i) For the assess.ment yeaJs from 1985-86 _lo 
1987-88, a firm was gra nted continuance of reg1_s
tration and the assessments were coniple ted m 
February 1987 I March 1988 on a to tal income o.f 
R s. 59,870, R s. 5-1,500 and R s. 1,01.,090 re::.p~cl1-
veJy. The scrutiny of _assess.ment reco rds re vealed 
tha t the firm had acquired lands on _ lease and c~n
structed buildings thereon and derived rentaJ rn
come from those buildings. Thus, the firm was 
engaged in letting out the buildings and reaiisuig 
rents therefrom. However, ~he assessee treated the 
renta l receipts as 'business income' and a fter claim
ing expenses on various . il~ms like i nt.er~s t on d~
posits, lease rent, deprec1at10~ on bwldrngs e ll:. , 
returned the net income as rncome from profi ts 
and gains of business . . Tl.le asses~ee fi rm being the 
legal owner of the bu1ldtngs which were Jet out, 
the income from rents should have been a ssessed 
to tax under the head ' incJ me from house pro
perty ' and not under 'income fro_m business'. F~r
ther as the firm was onJy collectmg rents from its 
ten;nts and not doing any other business, there 
was no business carried on 1 by the partners a nd 
consequcnt1y the firm was also not enti_tled to 
registra.tion. The omission to ass.ess lhe rncome 
under the proper head and the mcorrect grant of 
registration rew lted in an aggregate under-assess
ment of income of Rs. 1,7 L,540 and consequent 
short levy of tax of R s. I ,45,441 including sh <;>rt 
levy of interest for delay in fili 11g r eturns of in

come, and short paymen t of advance tax. 

The Ministry of Finance have not accepted the 
objection stating that the assessment was comple t
ea un<ler summary a ssessment scheme. 

lii) Jn the assessment of an assessce individu~l 
for the assessment year 1985-86 completed m 
March I %8, a deduction of R s . . 1,12,896 on acco unt 
of arrea rs in house lax was allowed out of the 
rental income. 1t was, however, revealed in audit 
that deduction on U1is account had already been 
claimed by tbe assessee in earlier asses~ment years 
on accrual hasis. The incorrect deduction allowed 
resulted in under-assessment of iucome f rom house 
property by R s. 92,497 and short levy of tax of 
Rs. 66,i27. 

T he par:i.gra ph was referred to the Ministry of 
Financ~ for comments in May J 989; the reply ~ rom 
the Government, has no l so far been received 
<October 1989). 

2. The income under the h1.:ad ' house proper ly_' 
is compu ted after allowing permitted deductions 
from the annual value. From the assessment year 
1985-86, t(he deduction for municijpal laxes will 
be allowed in the previo us year in which the 
taxes :1 r~ actually paid. Such taxes a lready aHowoo 
upto the assessment year 1984-85 on accrual basis 
will not be again allowed in the year in which 
payment of such tax is made. 

(iJ An assessee registered firm claimed deduction 
towards municipal taxes amounting to R s. 1,08,000 
and R s. 1,20,000 for the previous years relevant to 
assessment years 1985-86 and 1986-87 respectiyely 
in the cumputation of income from house property 
which wne allowed in the assessments completed 
in March 1988. lt was, however, noticed that thes~ 
deductions claimed by the a ssessee firm were the 
amounts debited to its profit and loss accounts for 
the relevant previous years as provisions and not 
actual pc1ymcnt of taxes pertainrng to the rcleyant 
previous years. A comparison of profit and loss 
accounts and balance sheets for th e previou s years 
showed that while during tJ-.e previous year rele
vant to assessment year 1985-86 tl:e fi.i m had noti 
paid any municipal taxes, during the previous 
year relevant to assessment year 1986-87, onlY; 
R s. 40,000 had been paid as municipal taxes ac
tually p.:::rtaining to th~ previous year relevant to 
the a ssessment year 1985-86. Accordingly. no cl~ 
duction towards municipal taxes admissible for the 
assessme nt year l%'5-86 and such deduction was 
to be restricted to R s. 40,000 for the assessment 
year 1986-87. The incorrect deductions thus allo""'.
ed resulted in short computation of income by 
R s. 90,000 and Rs. 70.840 in the assessment year 
1985-86 a nd 1986-87 respectively involving short 
Jevy of ta x aggregating to Rs. 87 ,979 in the hands 
oif firms a nd its partners. 

The Ministry of Finance have :iccepted the ob.• 
jection. 
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(ii) Expenditure incurred in collecting rent ts 
deductible subject to the maximum limit of 6 per 
cent of annual value for the purpose of computa
tion of income from house property. 

While completing the asses~m~nt of an a:::sessec 
for the asscssr,1ent year i 98 5-~6 in M arch 1987, 
the lncom~tax Otficer determined tile house pro
perty iuc0me after allowing collection charges at 
the ralc oi 60 per cent of anm.i,a.J value of 
Rs. 1,48,92 7 in place o[ 6 per cent a s prescribed 
in the Jncoille-tax Act, 196 1. This resulted in 
w1dera:.ses>n1cnt of income of R s. 80,422 ieading 
to short levy of tax of R s. 70,545 including interest 
for short payment of advance tax and belated sub
mission of return. 

The paragraph was referred lo the Ministry of 
Finance for comments in June 1989; the reply from 
the Government has not so far been received 
(Octooer 1989). 

INCORRECT COMPUTATION OF BUSINESS 
INCOME 

4.14 Incorrect allowance of liability 
1. Under the provisions of the i ncome-tax Act, 

1961, as applicable with effect from the assessment 
year i %'4-85 and onwards, a d eduction otherwise 
allowable under the Act in respect of any sum 
paya ble by lhe assessee by way of Lhe tax or JutY. 
under law for the time being in force shall be allow
ed in computing tllc business income of that pre
vious year in wh ich such sum is actually paid bY: 
him and not merely on the basis of accrual of the 
liability. It h as been judicially held by the Supreme 
Co'Urt (October 1972 and November 1974) that the 
a mount of s<>les-tax collected bl'. the trade r in the 
course of business constitutes h is trading or busi
ness receipts and as such liable to be included in 
his business income. I t has also been judicially held 
(March 1983) that if a receipt is a trading receipt, 
the fact that it is n ot so shown in the accounts 
books of the assessce would not prevent the asses
sing authority from treating it as trading receipt. 

In the assessments of 16 assessees, 14 registered 
firms, and 2 associa tion of persons, for the assess
ment years 1984-85 to 1987-88 completed between 
March 1985 and March 1988, the sales tax, pur
chase tax, sugar cane purchase tax, provident fund 
contributions; professional tax, excise duty, royalty, 
cess :rnd enter tainmen t ta x amounting to R s. 
76,97,535 charged to profit and loss accow1t but 
not actually pa id to the Government in the rele
vant accounting year and shown as liability res
pectively in th e balance sheet were not disallowed 
and added back to the income liable to tax. Omis
sion to disallow the unpaid amounts of statutory 
lia bility led to under cl;arge of tax aggregating to 
R s. 38,08,555 i ncluding elements of interest for 
belated fili ng of return and shor t payment of ad
vance ta x. 

}84 

The deparlment has accepted the objection in 
three cases. 

Thi; Ministry of Finance have accepted the ob- ~ 
jection in om:: case. In a nother C'1Se tile objection 
.iJ.as not been accepted stating that the assessment , 
was completed under the summary assessment 
scheme. Other cases were referred to the Mirnstry 
cf Finance between January 1989 and Augmt 1989, 
the reply from the Government has not so far been 
received (October 1989). 

2. A provision made in the accounts for an 
accrueJ or known liability is a n admissible deduc
tion while e ther provisions made do not qual ity 
for deJuction. 

(i) During the previous year re.ievant to assess
ment year 1981-82 an inciJ.vidual d oing sole pro
prietary business created a private trust for the 
welfare of his employees and contributed Rs. 
1,01.000 ancl Rs. 1,00,000 to the trust fund during 
Lhe previous years relevant to assessment years 1981- -,A 
81 ancl 1%2-83. While completing the assessments 
for these assess;nent years i;1 March 1982 and 
November 1982 respectively the assessing officer 
allowed these co ntributions as deduction as claim-
ed by the assessec. Audit scrutiny revealed Oune 
J 983) that the amounts did not represent any ac
tual expenditure relating to staff welfare activities 
but only provisions set apart to meet any welfare 
expenditure tha t may be incurred on a future date. 
The deduct ion was, therefore, not aJlowable. The 
mistake resulted in short computation of income 
by R s. 1,01,000 and Rs. J,00,000 for tbe assess.
men t years 198 1-82 and 1982-83 with consequen
tial aggregate sh ort levy of tax of Rs. 1,32,600. 

The :Mini~ lry of Finance have accepted the ob
jection. 

(ii> In th~ case of a registered fi rm, provision of 
Rs. 2, i 4,000 was made for 'Stock Reserve Account' 
in the accounts of the previous year relevant to --1 
assessment year 1984-85. While completing the 
assessment in March 1987, the assessing officer 
a Uowed this sum as deduction. Since the a mount 
was in the nature of provision and not an ascer
tained li ability i t was required to be added back 
to the busine5S income. Omission to do so resulted 
in under assessment of income of Rs. 2, 14,000 
involving short levy of tax of Rs. 1,41,303. 

T he department has accepted the objection. 

The paragra ph was referred to the Ministry of 
Finance for comments in August 1989; the rep ly 
lrom the Government has not so far been received • 
(October l989). 

4.15 Mistakes in valuation of closing stock 

l. h1 order to determine the profits from busi- 'r 
ness, an asscssee who maintains accounts on mer
cantile basis, may choos.e to value the closing stock 
of his b usiness every year at cost or market price, 
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whichever is lower. lt has been judicially held in 
September l 980 that the privi lege of valui ng clos
ing stock in a consistent manner would be avail
able onlv to a continuing business and tha t it can
not be adopted where a business comes to an end, 
when stock on haad should be val ued at the mai
ket price i11 order to determine the true profi ts 
of business on the da te of closure of business. 

(i) A registered firm consisting of eleven partners 
was dissolved during the previous year relevant to 
assessment year 1983-84 and its assets and liabili ties 
were taken over by a private company. The assess
ment of the fi rm for the asse sment year 1983-84 
was completed in September 1984 c:ccepting the 
value of the closing stock at R s. 90,80,749 being 
its cost price as returned by the assessee fi rm. As 
the ei1stwhile business had come to a close, the 
market rate of the closing s tock should have been 
taken into acco unt to ascertain the true profits of 
the firm on the date of its d issolution. In the 
absence of the releva11t details regarding the market 
value of the stock, if the gross p rofit rate of about 
20 per cent is adopted, the market value of the 
closing stock would come to Rs. l 10 hl.khs (approxi
mately) and the amount of add ition to be made to 
tbe taxable income of the assessee llrm on this 
account would be abo ut R s. 19.00 JakJ1s iuvolviog 
short levy of tax of Rs. 13,15,600 in the hands of 
the tirm and its partners. 

Th~ paragraph was refom:d to the M inhtry of 
Fjnance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1989). 

(ii) A registered fi rm consistiug of two partners 
and dealing in gold and silver jewellery was dis
solved in July 1986 and the business was taken 
over by one of the partners as a p rnpriet0ry c.>n
cern from August 1986. In lhe assessmePt for the 
assessment year 1987-88 completed in March 198.8, 
while computing the business income of the dis
solved firm for the period ended 24 July 1986 .. an 
addition of Rs. 2,00,000 was made to the closmg 
stock which was returned by the as~essce at cost 
price. Audit sc rutiny in August 1988 revealed that 
the closincr stock included 88,520 grJ ms of gold. 
The mark~t value of gold 011 the date of d issolution 
was Rs. 193 per gram. On this basb, the correct 
amount of addition that should have b-een made 
to tire closing stock to a rrive at the true profi ts o [ 
the dissolved firm was R s. 7,08,610 as against 
Rs. 2.00,000 made by the as,essing officer. The 
mistake resulted in unclerasscssment of income by 
Rs. 5,08,61.0 involving short levy of tax _of 
Rs. 3,15,059 in the hands of the fi rm and its 
partners. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply from 
the Government has not so far been received 
(October 1989). 
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(iii) During the previous year 1978-79, a register
ed firm consisting o f five partners was dissolved 
and its assets aad liabilities were taken over by a
closely held company which was one of the partners 
in the registered firm. While completing the assess· 
ment of the firm for the assessment year 1978-79 
in February 198 1 (revised in September 1986), the 
assessing officer adopted the value of the closing 
stock a t cost price viz., Rs. 14,70,758 as returned 
by the asses·see. As the firm had been dissolved 
and its business had come to a close, the closi ng 
stock would req LJ.ire to be valued ~1 t markl:t pric~ 
Lo ascerta in the true profits of the firm on the date 
of dissolution. Jn the absence of the deta ils regard
ing th e market value of the stock on the basis of 
the gross profit rate of 34.92 per cent , the va lue 
o f the stock would work o ut to R s. 19 ,84,346. The 
omission to adopt this va lue resulted in under
assessment of income by Rs. 5,13,588 with a conse
quential short levy of tax of R s. 3, U ,944 in the 
hands of the firm and its partners. 

The paragraph was referred to ihe Mini:::try of 
Finance for comments in July 1989; the reply from 
the Government has not so fur been received 
(October 1989). 

(iv) During the previous year relevant to the 
assessment year 1982-83, a registered firm was dis
solved in December 1981 and the business of the 
firm was taken over by a company. On the date 
of dissolution (3 1 D ecember 1981), the firm valued 
its closing stock of biris at cost price of 
Rs. 37,61,840. While completing lhe assessment for 
the assessment year 1982·83 in August 1983, the 
assessing officer a lso adopted the value of the 
closing stock of 'biris' a t cost price instead of at 
market price to ascertain the true profits of the 
fi rm on the date of dissolution. By adopting the 
gross profit rate of 9.75 per cent as per the trading 
account of 'biris', the market value of the closing 
stock would work out to Rs. 41,28.620. Con· 
sequently, the income was underassessed by 
Rs. 3,66,780 involving short levy of tax of 
Rs. 2,92,905 including interest for late filing of 
return and short payment of advance tax in the 
hands of the firm and its partners. 

T he paragraph was referred to the Ministry of 
Finance fo r comm~nts in August 1989; the reply 
from the Government has not so far been received 
lOctober 1989). 

(v) l n the case of an assessee firm the closing 
stock of sca nts (wood) at the end of assessment 
year 198 1-82 was vulued a t R s. 95 per scant and 
was accord ingly taken as opening stock of the 
fo il owing year. In the subsequent previous yeat 
relevant to assessment y~ar I 982-83 the production 
cost of scants worked ou t to R s. 72.62 per scant. 
T he scants were sold at Rs. 93 each but the closing 
stock of R s. 10,036 1scants were valued a t 
Rs. 5,50,334 at Rs. 54.83 each. Thus, the rate at 
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which the closing stock was valued during the 
assessment year 1982-83 (assessed in March 1985) 
was neither the cost price nor the market price 
of the scant. The valuation of the closing stock 
at cost price of Rs. 72.62 worked out to 
Rs. 7,28,814. The under valuation of closing 
stock resulted in u1:derasscssmeut of income by 
Rs. 1,78,480 and short levy of tax of Rs. l,44,199 
in the hands of the firm and its partners. 

The Ministry of Finance have accepted the 
objection. 

4.16 Mistake in the allowance of ex-gratia or adhoc 
payments 

1. Under the Income-tax Act, 1961, bonus paid 
to employees covered by the Payment of Bonus 
Act, 1965 in excess of the limits prescribed there~n 
or any other payment in addition to the bonus pald 
under the Act was not an admissible expenditure. 

The Central Board of Direct Taxes clarified in 
December 1980 that such additional payment can
not be treated as an expenditure incurred wholly 
and exclusively for the purpose of business and 
resort can nol, therefore, be bad to any provisions 
of the Income-tax Act to claim deduction in excess 
of what is admissible under the Bonus Act. 

The law has been amended with effect from 
l April 1989 to provide that any sum paid to_ an 
employee as bonUs or commission for services 
rendered would he allowable as deduction. 

(i) During the previous year relevant to the 
assessment years 1984-85 and 1985-86 a co-operative 
society made payment on account of 'Kamgar 
Bakshis' of Rs. 2,51 ,168 and Rs. 3,94,392 respec
tively in addition to the bonus admissible under 
the Bonus Act. While completing the assessment 
in February 1986 and March 1988, this payment 
towards Kamgar Bakshis was allowed as deduction 
by the assessing officer. As the payment towards 
Kamgar Baksh1s over and above the usual pay
ment of bouns, was not allowable in computing the 
income, the incorrect deduction resulted in excess 
computation of loss by R s. 2,51,168 and Rs. 3,94,392 
with potential tax effect of Rs. 1,08,523 and 
R s. 1,72,973 for the assessment years 1984-85 and 
1985-86 respectively. 

The Ministry of Finance have accepted the 
objection. 

(ii) An assessee firm of two partners paid bonus 
of R s. 1,24,930, Rs. 1,22,991 and R s. ], 14,264 . to 
certain petty contractors as per trade practice 
during the previous years relevant to assf'Ssment 
years 1984-85, 1985-86 and 1986-87 respectively 
over and above the normal bonus of Rs. 10,525, 
Rs. 12,010 and Rs. 15,196 paid to its employees 
in the respective years. As the payment of bonus 

186 

was made to contractors (who were not employees 
~f the concern) and there was no contractual obliga
llo.n to pay bonus, th~ exgratia payment of bonus 
paid, was not an admissible deduction in the com
putation of business income. The incorrect deduc
tion resulted in underassessment of taxable income 
by Rs. 1,24,930, Rs. 1.22,991 and Rs. 1,14,264 for 
the assessment years 1984-85, 1985-86 ar.d 1986-87 
respectively. This together with the mistake in 
allowing relief in respect of export turnover for 
the assessment year 1986-87 led to total under
charge of tax of Rs. 2,61,847 including interest for 
short payment of advance tax in the hands of the 
firm and its partner..s. 

The department has accepted the objection in 
principle. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ~ the reply from 
the Government has not so far been received 
(October 1989). 

4.17 Incorred allowance of non-business or capital 
expenditure 

1. Under the provisions of the Income-lax Act, 
1961, any expenditure not being in the nature of 
capital expenditure or personal expenses of the as
seSSei! laid out and expended wholly and exclu 
sively for the purpose of business or of profession, 
shall be allowed in computing the income charg~ 
able under the head 'profits and gains of business 
or profession'. 

(i1 While completing the assessment of an asses
sec firm for the assessment years 1981-82 in March 
1984 and 1982-83 in March 1985, the assessing 
officer disallowed Rs. 1,74,000 and R s. 41,095 in 
the aS'Sessment for the assessment year 1981-82 and 
Rs. 1,82,033, Rs. 1,13,326 and Rs. 28.2-00 in the 
ass·essment for the assessment year 1982-83, being 
expenses not laid out and expended wholly and 
exclusively for the purposes of business. These access
ments wer'< set aside in appeal in March 1987 on a 
petition filed by applicant ur!der the Amnesty 
Scheme before the Commissioner of Income-tax. 
The Commissioner accepted the surrender of 
R s 41,000 (out of disallowance of R s. 41,095) for 
assessment year 1981-82 and Rs. 1,16,424 (out of 
disallowauce of R s. 1,82,033 for assessment year 
1982-83). While framing re-assessment in August 
1987, the assessing officer neither added back the 
remaining three disallowances of Rs. 1,74,000 in 
the assessment for the assessment year 1981-82 and 
Rs. 1,13,326 and R s. 28,200 in the assessment for 
the! assessment year 1982-83 nor discussed: the 
reasons for their non-inclusion. This resulted in 
under assessment of Rs. l,74,COO in assessment year 
198 1-82 and Rs. 1,41 ,526 in assessment year 1982-83 
with tax effect of Rs. 2,00,408 both in the. hands of 
firm and its partners. 

- ~ 
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The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far be-en received 
(October 1989). 

(ii) An assessee registered fi rm en tered into an 
agreement with an Indian company for techmcal 
know-tow under which royal ty at the rate of 5 per 
cent of the selling price of the goods sold was pay
<.1 ble to th~ company. The assessee bad etfected sales 
of Rs. 1,86, 14,570 during the previous year rele
vant to the assessment year 1986-87 and had debit
ed the profit and loss account with Rs. J0,22, 135 
on account of royalty wh ich was allowed as a deduc
tion in the assessment made in March 1987. Based 
on the sales effected , the assessees liability for pay
ment ~f 1 O"y:1 lty at 5 per cent of sak~ would work 
out only to. Rs. 9,00,728 as against Rs. 10,22,135 
claimed by the assessee. Incorrect allowance of ex
p(:,nditure on royalty resu.lted i ~ ur <ler assessment cf 
income of R s. 1,21,407 111volv1ng short levy of tax 
o( R s. 1,17,830 in the hands of the firm and its 
partners. 

The department has accepted the objection . 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply from 
the Government has not so far been received 
(October 1989). 

(iii) During the previous years relevant to assess
ment years 1982-83 to 1987-88, an assessee firm 
was allowed (between January 1984 and March 
1988) deductions of interest amounting to Rs. 91,987, 
R s. 34,744, R s. 29,871, Rs. 1,44,918, R s. 1,71,074 
and R s. 2,06,287 respectively, on account of loans 
raised by it. The assessee fi rm further adva;-_ced 
loans of Rs. 2,27,689, Rs. 2.41,005, R s. 2.,35,546 
Rs. 5,79,397, Rs. 5,54,392 and Rs. 4,65,849 respee
tively, during these years to one of its partners 
fro m whom no interes t was charg.-d . T hus, loam 
to this extent were not for the p urposes of business 
and non-inclusion of inten:st receipts thereon 
amounting to Rs. 36,430, Ris. 34,744, Rs. 29,871. 
Rs. 92,703 , R s. 88 ,702 and Rs. 74,535 ~hile com
puti ng taxable profits in respect of previous years 
relevant to assessment years 1982-83 to 1987-88 as
sessed between October 1984 and March 1988 
respectively, resulted in short assessment of income 
to this extent in these years with revenue effect of 
R s. 1,00,249 in the bands of firm alone. The tax 
effect in the hands of the partners is yet to be 
ascertained. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989 ; the reply 
from the Government has not so far been received 
(October 1989). 

(iv) While computing the income of an individual 
for asse6sment 1year 1982-83, (assessment completed 
in November 1982) the expenditure on the installa
tion of a computer representing technical service 
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charges, handling, freight and forwarding charges 
amounting to R s. 2,65,500 included under 'compu
ter ma i11tenance' was allowed. Audit scrutiny reveal
ed (June 1988) that this expc;:diture was incurred in 
lump before installation of the computer and in 
connection with its acquisition. The expe_1:diture 
being of a capital nature should have been disallow
ed. The omission lo do ·so resulted in short compu
tation of income by Rs. 2,65,500 involving a: tax 
effect of R s. 96,377. 

The Ministry of Finance have accepted the objec
tion . 

(v) Agricultural iJ1come is not lo be included in 
computing the total income of an assessee. As such 
expi:mdi ture incl,!rred by the assessee for the purpose 
of earning such income ~s not an admissible deduc
tion. 

Jn the as.;essment of a co-operative society for 
the asse;,~1nent year 1985-86 completed by the 
I nspecting Assistant Commissioner (Assessment) in 
March 1982, agriculture receipts of R s. 5.28,76 1 
credited to profit and loss account were excluded. 
Audit scrutrny (December 1988) revealed that 
agricultural expenditure of R s. 4,03, 154 deb ited to 
the profit and loss account (included in the details 
of expenditure under extension and development 
expenses) was, however, not disallowed in the as:!!ess
ment. The mistake resulted in excess computation 
and carry fo:-ward o: busin ..... ss loss by Rs. 4,03,154 
with potential tax effect of Rs. 3 1,418. 

T he paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government bas not so far been received 
(October 1989). 

4. ~S Omi~sion (o d;saaaw eXC{;Mivc exprnd1ure 0 11 

adver~iscment, publicity anrl sales promotion 

Under the provisions of the [ncome..tax Act, 
1961, a.s applicable dur ing the period 1 April 1984 
to 31 ivfa rch 1986 where the aggregai,.: expenditure 
incurred by an assessee on advertisement, publicity 
and sa les promotion, running and main1en:rnce of 
air-craft and motor cars, and paymenls made to 
hotels, exceeded Rs. one lak.h, twenty per cent of 
such excess is not to be allowed as deduction in 
computing the income chargeable under the head 
'profits and gains of business or profession. 

A co-operative society incurred an expenditure 
aggregati ng R s .18,28,346 on advertisement, publi
city, running and maintenance of conveyance during 
the previous year relevant to the assessment year 
1984-85. While completing the regular assessment 
for the assessment year 1984-85 in February 1988, 
the assessing officer a !Jowed deduction of the full 
amount of the expenditure. As the expenditure 
exceeded Rs. 1 lakh, 20 per cent of such expenditure 
in excess of R s. one lakh, amounting to Rs. 3,45,66~ 
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was required lo be disallowed in compu ation of 
the assessce co-operative society, which was not 
done. This rcsulled in under assessment of income 
by Rs. 3,45,669 wilb short levy o( tux of 
Rs .. l.51,050. 

The paragraph was referred to the Ministry o ( 
Finance for comments in' August 1989; the reply 
from the Government bas not so far been received 
<October 1989). 

4.19 Mistake in the grant of export markets dcvc· 
fopment allowance 

Under the provision~ of L.hl! rncome-tax Act, 1961, 
domestic companies and resident non-corporate as
i:;essees engaged in the business of export of goods 
outside India or of providing services or Jacililies 
outside India were entitled, upto March 1983, to 
export markets development allowaDCi;, equal to 
the actual amount of qualifying exp~ndi lure, plus 
an additional amount of one third thereof as weight
ed deduction. lt bas been held judicially U une 
1981) that payment of commission for procuring 
orders from l11c foreign buyers wou ld not qualify 
for weighted deduction. 

ln the as~cssment of a resident individual engag
ed in the export of fabrics and garments for the 
assessment years J 981-82 and 1982-83, completed 
in January 1984 and January I 985 respectively, 
the assessing officer allowed weigh ted deduct ion 
of Rs. 30,052 and R.s. 1,30,564 respectively towards 
export markets development allowance. The ex
penditure considered for the purpose of allowing 
the deduction, however, included Rs. 64,219 and 
Rs. 3,42,468 r~pectively being commission paid lo 
foreign agents for procuring orders, which did not 
qualify for the weighted deduction. The mi&lakc 
restJlted in under assessment of income of Rs. 21,406 
and R s. l, L 4, 156 respectively in the assessment 
years 1981-82 and 1982-83, and consequent under
charge of tax aggregating to Rs. 90,399. 

The department has accepted tthe objection. 

The paragraph was referred to the Ministry of 
Finance for comment::. in April 1989; the 1cply 
from the Government has not so far been received 
(October 1989). 

4.20 Other misiakes in the computatiou of business 
income 

1. Where an assessee incurs any expenditure in 
respect of any payment made after 31 March 1969, 
of a sum exceeding rupees two thousand five 
hundred (lhc limit has bt:cn rahed to 10,000 with 
effect from 1 April 1989), otherwise than by a 
crossed cheque drawn on a. bank or by a crossed 
bank draft, such expenditure shall not be allowed 
as deduction in computing the income of the asses
see. The Act provides that no disallowance shall be 

1~rnd~ where ~ ny payment exceeding the limit speci
~ed 1~ _ri:~de rn ~ash subject lo the extent of bank
lilg fac ilities available, con.sidcration of business ex
[Xt.li1.,ncy and other relevanL factors. The lucome
La;.. RLllcs, 1962, exCITlJ'.>L the pay1111:mts made in 
cash_ for p~rclia~es of the produce of animal husban
dry llldudmg hide~ and skins to the grower or pro
aucer of such articles, prodyce or products, from 
the provisions of the Act. 

The as~es rnent of a registered fi rm engaoed in 
the bL~siness of purchase and sale of raw skin.::> hides 
and skin, etc., for assessment year 1983-84, was 
completed in March 1986 on a taxable income of 
Rs. 1,97,590. Audit scrutiny of the accounts of the 
a Si:!Ssee revealed (October 1986) that the assessee 
had .lll:.iuc several cash.payments to several reputed 
lrucl1ng conc-o;;rns dealmg in these goods ranging 
from R~ .. 5,000 to Rs. 50.000 rotall ing Rs. 6.46.491 
but. no u1~all~wance was made accepting the asses
~ci:: ~ explanat ion that Lbe cash payments were made 
lll lieu of dishonoured cheque originally issued and 
towards purchase of raw skin which is permitted 
under the Rules. A purchases were made frcm 
reputed concerns trading in raw skin, the provisions 
or the Act are clea rly applica ble, and the Rules pro
~~de fo r exemption in respect of cash payments only 
il they are made to producers or growers and not 
lo olhers. Fa ilure to apply the provisions of the Act, 
res t1 ltcd in short computation of income by 
Rs. 6,46,49 1 involving an aggregate short levy of 
tax of Rs. 4,84,7 13 in the hands of the firm and 
its partners. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has 110 1 ·so far been received 
(October 1989). 

2. Where an allowance or dedueliori has been 
made in the assessment for any yea r in respect of 
loss . expenditure or trading liab ility iucurred by 
the assessee and subsequently during any previo.us 
year the asse0iSce has obtained any amount in respect 
of such loss or expenditure or some benefit in res
pect of such trading liability by way of remission 
or cessa tion ther;;,of, the amount so received shall 
be income of the assessee liable to tax in the asse98-
ment yeur relevant to the previous year of i:eceipt. 

( il D uring the previous year relevant to the as
ses~mcnt year 1983-84. an assessee registered firm 
received refund of sales-tax of Rs. 1,31,316 which 
wa accounted for in the 'sales tax refund account' 
and was taken to balance sheet. As the sales tax 
paid had been allowed in the earlier year's assess
ments, the refund therefrom was chargeable to tax 
in the relevant year o( ils receipt. In tbc assessment 
fo r the a&.)cssment ycur 1983-84 completed in 
February J 986, tbe assessing officer did not include 
the refund as income of that year. The omission 
n:!sultcd in under-assessment of income of 
Rs. 1,31,3'16. 
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Further, the tax-audit reports filed with the re
turns of income for the assessment years 1985-86 
and 1986-87 indicated that a sum of Rs. 2,07,932 
sh own in the b alance sheet under the bead 'sales 
tax old account' also represented refu nd of sales 
tax. The amoun t of R'i. 2,07.932 shown in the above 
account right from the asse~ment year 1980-81 to 
1986-87, was. therefore, simibrly chargeable to tax 
in the a ssessment year 1980-8 1, but was not taxed 
as such. These mistakes rest11ted in under assess
mrnt of income of Rs. 3,39,248 involving aggre
gate short levy of tax of R s. 2,65,395 including 
interest fo r short payment of advance tax a nd late 
filing of return in the bands of the firm a nd its 
partners. 

The Ministry of Finance h ave accepted th0 
objection . 

(i i) As ::issessee !lrm, foll owing rinancia l year :Vi 

its accounting year, was assessed in M a rch 1988 011 

a total income of R s. 1,87,040 in the n. sessrnent 
yea r 1985~86. The firm was dissolved and assets 
a nd liabilities were d istributed a mongst the partners 
at the end of the releva1 t accou nting yc:'l r. T he 
assessee firm had received an amount of R s. 5.14,565 
by way of refund of central excise duty in the previ
ous year releva nt to the assessment yC'ar 1985-86 
which was directly credited to the pa rtners' accounts 
instead of crediting !he same to the profit and loss 
a ccount of the firm for being brought to tax. T his 
resulted in under-assessment of income of 
R s. 5,14,565 w ilh consequent short levy of tax of 
R s. 2.58.290 in the hands of th e firm and its 
partners. 

The Ministry of Finance h ave accepted the 
objection. 

3. Interest paid on capital b orrowed for the pur
pose of business or profession is allowed as deduc
tion in computing the profits and gains of business 
or profession. Where on a subsequent date, the as
sessee obtains any benefit in respect of such expendi
ture or liability allowed earlier, the benefit accruing 
thereby shall be deemed to be profits ~ nd gains of 
business or profession chargeable to tax as income 
of the previous year in which the benefit had ac
<.:nred. 

An assessee Hindu undivided fa mily received 
R s. 2.10,900 during the previous year r elevant to 
a ssessment year 1987-88 as subsidy on interest to
wards loan from bank for acquisition of a barge 
during the previous year relevant to assessment 
year 1984-85 which ().ccording to the cited provisions 
was chargeable to tax in the assessment year ·1987-
88. Similar interest subsidy received in the p revious 
years relevant to assessment years 1984-85 and 
1985-86 had in fact been brought to tax and these 
assessments had also been u phelrJ in appeal. 
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In the assessment for the assessment year 1987-88 
completed in M arch 1988, the benefit of Rs. 2,10,900 
accruing to the assessee led to an under-chargl! oi 
t:ix nf Rs. 1.15.995. 

1 he Ministry of F ina nce have not accepted the 
objecti on stating that the assessment was completed 
under the summary aissessment scheme. 

4. The Tncome-tax Rules, 1962, provide that the 
rate o[ exch ange for the calculation of the v!lue in 
rupee of any income accruing or arising or deemed 
to nccrue or arise to the assessee in foreign currency 
or received or deemed to be received by him in 
foreign currency which is chargeable under the 
h ead ' profits and gains of business or profession' 
shall he the 'tele!rraphic tTansfer buying rate' of 
such cu rrency as on the last day of the p revious 
yea r of the assessee. Accordingly. even in cases 
where the income in foreign currency is· actually 
received by the assessce, during the course of the 
previous year, the rate of excha nge for conversion 
of the income into Indian rupees applicable is tbe 
'telegr:'lphic tra nsfer ·b uying rate' as on the last day 
of the previous year . 

An assessee registe red firm during the previous 
year end ing on 13 April 1984 and 13 ApriJ 1985 
relevan t to assessment year 1984-85 a nd 1985-86 
received income in foreign currency amounting to 
U.S. D ollars 2 1,47.08.24 and 23,81,26.97 und return
ed the value of the income in Tr di :1 n c•1rrency at 
R s. 21,68 ,250 and R s. 27.71.316 respectively. In 
the assessments for the assessment years 1984-85 
a nd 1985-86 co mpleted in F ebruary 1987 and March 
1987. the assessing officer accepted the conversion 
made by the assessec. It was noticed in audit 
(November 1987l that as on 13 April 1984 and 13 
April J 985 (the last date of the relevant previous 
year.) th e buyi n~ ra tes by the Sta le Bank of India 
were 9.280 U.S. Dollar a nd 8.035. U.S. D r.llars for 
eve ry hundred rupees and a t this ra te the rupee 
eq uivalent of the a bove earning.s of the assessee in 
U.S. Dolla rs worked out to Rs. 23, 13,666 and 
Rs . 29.63 .621 respectjvelv The incorrect applica
tion of conversion rate thus resulted in short com· 
nutation of income by R s. 3,32,000 in 2ggregate 
leading to short levy of ta-x of R s. 2,22,853 for the 
two assessment years in the bands of the firm and 
its partners (assuming that the partners had no 
other income). 

The pa ragraph was referred to the Ministry of 
F inance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1989). 

5. With effect from the assessment year 1972-73. 
any compensation or other payments due to be 
received by a ny person for o r in connection with 
the vestin!! in the Government o r in any corpora· 
tion owned or controlled by the G overnment under 
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any law for the time being in force, of the manage
ment of any property or business shall be chargeable 
to income-tax under the head 'profit and gain of 
business or profession. It has been judici ally hefd 
(150 lTR 164) that moneys on acquisition of mo!or 
vehicles became due only on determination by the 
arbitrator. It has also been judicially held (106 
ITR 748) that where amount of compensation 
was quantified and paid with interest years later, 
the whole amount of interest received was assess
able in the year of receipt. It was further held that 
as long as the compensation was not quantified, it 
was diftlcult to hold that interest was accruing on 
yearly basis though for· the purpose of working 
out the quantum of interest the rate indicated on 
annual basis would be taken into acco:int. 

An assessee firm prior to its dissolution in April 
1976 was ha ving the business of rnnning contract 
carriages. The contract carriages were acquired by 
the Government in January 1976. The compensa
tion payable to the firm was determined by the 
arbitrator as Rs. 8.13,000 in July 1980 along with 
interest thereon at 6 per cent per annum from 
January 1976 to the date of payment. The com
pensation a longwith interest thereon was receivf'd 
by the assessee firm during the previous year re
levant to the assessment year 1981-82. The com
pensation and interest payable in terms of the 
award amounted to Rs. 8.n.ooo and Rs. 2.52,300 
respectively. Of this, only compensation of 
Rs. 8, 13.000 and an interest of Rs. 48,780 reJa table 
to the previous year relevant to the assessment year 
1981-82 w:-is brought to tax in the assessment of 
that year <February 1986). The balance of interest 
of R s. 2.03,520 had been apportioned amongst the 
assessment years 1977-78 to 198(}81, the assess
!11ents of which were later rectified (August 1986) 
rn pursuance of an appellate order (May 1986) 
which held that interest on the compensatio11 was 
taxable only in the year of the award. Neverthe
less action was not taken to re-open the assessment 
for the assessment year 1981-82 for charging the 
interest of R s. 2,03 .520. This was also not done 
when the assessment for assessment year 1981-8'2 
was red011e in August 1987. The omission resulted 
in under assessment of income by R s. 2.03.520 
leading to short levy of tax of Rs. 2.16.674 in the 
hands of the firm and its partners including interest 
for belated filing of return and non-filing of esti
mates of advance tax. 

The Ministry of Finance have acceot~d the 
objection. -

6. f ncom~ chargeable to tax is eomputed in ac
cordance with the method of accounting rc_gularly 
employed by the assessee. It has been judicia lly 
held that goods should not be written down below 
~ost price unless there is a loss actual or a prospec
tive. So long as the fall in 'f">revailing prices is only 
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such as to reduce the prospective profit the initial 
valuation at cost should be retained (53 lTR 2691. 

The assessment of an assessee Hindu undivided ~ 
family deriving income from partnership firms and 
from sale of shares for the assessment year 1985-
86 was completed in February 1988 on a loss of 
Rs. 10,29 .17 5 as returned by the assessee. The Joss 
computed included an amount of Rs. 3.82,500 
claimed as loss due to revaluation of equity shares 
held by the assessee. Audit scrutiny revealed that the 
loss was not attributa ble to any result of actual sale 
transactions. There was no decline in the value of 
the shares at the end of relevant or~vious year 
either (31 March i985). The loss of R s. 3,82,500 was 
thus only notional and was not allowable as deduc-
tion in computing the income. Omission to do so 
Jed to excess carry forward of loss of R s. 3,82,500 
involving potential tax effect of Rs. 2, 14,453 in 
the assessment year 1985-86. 

The Ministry of Finance have accepted the 
objection in principle. 

7. Under the provisions of the Act, as applicable 
upto 1987-88', where any building, machinery, 
plant or furniture which is owned by the assessee 
and which was or has been used for the purposes 
of business or profession is sold, discarded, demo
lished or destroyed and the moneys payable in 
respect of such building, machinery, pfant or furni
ture. as the case may be, together with the amount 
of scrap value. if any, exceed the written down 
value, so much of the excess as does not exceed 
the difference between the, actua l cost and the 
written down value shall be chargeable to income
tax. as income of the business or profession of the 
previous year in which the moneys payable for the 
building machinery, plant or furni ture became due. · 

Jn the assessment of an unregistered firm for tho 
assessment year 1985-86 completed in February _,..,i. 

1.988 by the Inspecting Assistant Commissioner 
(Assessment) the profit o n sale of mach 'nery was 
computed at R~. 1.065 adopting the figures of sale 
price and writien down value as Rs. 2.10,360 and 
Rs. 2.09,295 respective1y. In the schedule of fixed 
assets forming part of the balance sheet which was 
also treated as depreciation schedule for income-tax 
purposes. the amount of Rs. 2,09.295 taken as the 
written down value actually represented the cost 
of the machinery sold. The correct amount of the 
written down value of the machinery sold after 
deduction of depreciation of Rs. 1,72.158 allowed 
thereon upto the assessment year 1984-85 as shown 
in the above schedule, worked out to Rs. 37,137. 
The mista ke in adopting the incorrect figures of 
the written down value resulted jn under assess-
ment of income of R s. 1,72,158 with consequent 
short levy of tax of lh. 1.51.780 includin!! interest 
for short payment of advance tax . 

... 
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The paragraph was referred to the Ministry of 
Finance for comments in July .1989 ~ the reply 
from the Government has not so far been rec\!ived 
(October 1989.l. 

8. A firm of carriage contractors, disclosed a 
loss of Rs. 43.000 in its return of income for the 
year 1984-85. While completi~g the assessment in 
M arch 1985. revised in September 1985 on the 
basis of the books / records produced. th e assessing 
officer di<>allowcd Rs. 55.000 out of the expenses 
claimed for want of proof a nd computed th..: in
come at Rs. 12.000. A scrutiny of the assessment 
records. however. revealed that the firm had 
received R s. 14 95 .345 from the carriage business 
against which deduction of Rs. 14.51.561 was 
claimed on account of expenses. The assessee had 
thus actually earned a nrofit of R "· 43.7~'4 instead 
of incurring· a los<; of Rs. 43.000 ac; reftectect in the 
return. By taking into account the disallowance of 
Rs. 55,000 as made bv the assessing officer. the 
taxable income worked out to Rs. 98.784 instead 
of Rs. 12.000 cis assesc;ed . Besidec;, the carriage 
receipts of Ri:. 1.53.909 for th.e months of February 
and March 1983 as per the certificates of tax de
ducted at so mce filed with thP, return. were not 
ihcluderl in the income of the as<;e<;c;ee firm f0r the 
assessment ye;u 1984-8 5 leadinir to escapement of 
income of ~s. l .53.909 and eventually res11lted in 
short levy of tnx of Rs. 80.468 inclusive of interest. 

The department h::is accepted the objection . 

The prtragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply 

The particulars of these cases are as under : 

Sr. State/Commi,sioner's charge/ 
No. Name of the assessee 

Assessment 
year 

from the Government has not so far been received 
(October 1989). 

MISTAKES lN ALLOWANCE OF DEPRECTA
TION AND INVESTMENT ALLOWANCE 

4.21 Mistakes in the al!owance of deprccia!!on 

I. Under th(-. I ncome-tnx Act, 1961. in computing 
the fm sine<;s i11c,1me of an assessec, a deduction on 
account of depreciation on plant, machinery or 
other :isscts is admissible at the rresci'ibed rates 
provided these are owned by the assessee and used 
for the purposes ci his business during tbe relevant 
previous year. 

Depreciation on buildings. plant a nd machinery 
ic; calculated on their cost or written down value, as 
the case may be. according to the rates presctibed 
in the Income-tax Rules, 1962. Special rates of 
depreciation ranging from 15 per cent to 100 per cent 
are prescribed for certain specified items of machi
nery a nd plant. A general rate of 10 per cent 05 
per cent from the assessment 1984-85) is prescrited 
in reso~ct of machinery and plant for which no 
special ra te has been prescribed. 

Tn the assessment of 5 registered firms. 2 co
opera tive socie.tics and 2 unregistered firms for the 
assessment years 1983-84 to 1985-86 assessed in 
nine different Commissioners' charnes between 
October 1985 a nd 1v[arch 1988 doe ~to incorrect 
application of ra tes of depreciation allowance and 
other irregularities in the calculation of deprecia
tion allowance. there \\·as an aggregate excess 
allowance of depreciation of R s. 26,38',527 result
ing in short levy of tax af R s. 10 .1 0.526. 

Natue of mistake Tax effect 
(Rs.) 

1 Bombay/A/Co-operative society 1984-85 Excess allowance of depreciation including extra 
shift allowance of Rs. 5,15,005 (ie allowed as Rs. 
Rs. 25,74,790 as against admissible amount of 
Rs. 20,59,785) on plant and machinery 

2,27,250 
(potential) 

2 Delhi/B/Registered firm 1985-86 

3 Assam/C/Unregistered firm 1985-86 

4 Karnataka/D /Co·operative society 1983-84 

5 West Bengal/E/Registcred firm 1984-85 

Inr"rrect allowance of depreciation including addi
tional depreciation at higher rate of 20 per cent in
stead of admissible rate of 15 per cent on equioments 
used in processing, developing and printing of colour 
films. 

Excess allowance of depreciation of Rs. 1,34,370 on 
account of omission to take into account the last years' 
depreciation while determining the written downvalue 
of the machinery for the subsequent assessment year. 

Incorrect allowance of depreciation including extra 
shift allowance on machinery at the rate of 15 per cent 
instead of the general rate of 10 percent applicable to 
the assessment year 1983-84. 

Incorrect allowance of depreciation on plant and 
machinery· as· claimed by the asscssec at the rate of 30 
per cent instead 'of general rate.of JS pcr"cent correctly 
admissible on 'plants not running on solar:energy. 
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2,06,298 
(includin~ iriterest) 

1,38,583 
(including interest) 

1,25,448 
(potential) 

83.714 
(including interest) 
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6 And.bra Pradesh/F /Unrcgistered firm 1984-85 Incorrect a llowance of depreciation of R!. 1,54,017 
on transformer and electrical fitt ings as against the 
admissible depreciation of Rs. 15,401. 

70,647 
(potential) 

7 Rajasthan/O/Registered fi rm 1982-83 
to 
1984-85 

Incorrect a llowance of depreciation at the higher rate 
of 30 per cent instead of admissible general rate of 
I 0/ 15 per cent on diesel generating set running other
wise than on wiod energy. 

56,429 

8 G ujarat/H/ Registered firm 1983-84 Incorrect adoption of wrilten down value and incor
rect application of rate of depreciation of 15 per cent 
instead of 10 per cent (geoernl rate) applicable for 
assessment yc::i.r 1983-84 on plant and machinery. 

50,729 

9 Bombay/I/Registered firm 1984-85 
and 
1985-86 

Incorrect allowa nce of depreciation on factory build
ing at the rate of 15 per cent as against the correct 
rate of 10 per cent. 

51,428 

The Ministry of F inance have accepted the 
objections in five cases. The o ther paragraphs we re 
referred to the Ministry of F inance for comments 
between M ay 1989 and July 1989 ~ the reply has 
not so far been received October 1989. However, 
the departmen t has a ccepted the objection in two 
cases . 

2. No depreciation a llowance is, allowable, i( 
in a ny p revious year the machinery, p lant or furn i
ture is so1d, discarded . demolished or destroyed . 
The word 'sold ' had been defined in the A ct to 
include tra nsfer by way of e xcha nge, etc. lt had 
a lso been judicia lly held that the taking over th e 
a ssets of a ny tirm by a con~p~my a gainst the pay
m ent 0f the capita l o f the partners in a firm. con
sti tu te<;. 'sak ' (59 !TR 221). 

An asscssec registered firm was engaged in the 
business of ma nufacturing of ca rpets. etc. Tn the 
prev i0us yea r relevant to the assessment year J 985-
86. th ro ugh a rev ised pa rt nership d eed. the assessec 
fi rm took n priva te limited company as one of the 
partners in the firm but after a few days, the said 
fi rm M l <; dissolved a nd the ousiness of the firm was 
take n over by the priva te limited company. All 
as<;e ts a ncl liabilities of the said fi rm were a lso 
taken over. fl was a lso agreed upon through the 
dissolu tinn de~d th:i t the cap ita1 of the partners in 
the fi rm as on the da te of dissolution will carry 
interest at the ra te of 12 percent t ill the sa me is 
paid to them. 

Tn the sta tement of income of the previous year 
relevant to the a ssessment year 1985-86 assessment 
com plet{'d in Ma rch I 087. the assessee fi rm claimed 
a nd was allowed depreciation allowance of 
R s. 1.77 .674 on its assets which had been sold to 
the company in the releva nt previouc; year. Thi ~ 
irregula r allowa nce rec;ulted in short assesswent of 
income by R s. 1.77 .674. 

Besides. the details of the sundry debtors as 
filed by tne asc;essee firm indicated the amounts of 

192 

Rs. 1.20,818 a nd R s. 9,973 on account of interest 
receivable and rebate receivable but these amounts 
per taining to the relevant previous year were not 
fou nd credi ted to the profi t and loss account of the 
previous year resulting in escapement of income of 
Rs. J ,30.79 1. These mistakes resulted in u uder
assessment of the income of the firm for the assess
ment year 1985-86 by Rs. 3,08.465 with short levy 
of tax of Rs. 1,83,045 in the hands of the firm and 
its partners. 

The paragraph was referred to th e M inistry of 
F inance for comments in August 1989; the reply 
from the Government has not so fa r been received 
(October 1989). 

3. U nder the Income-tax Rules. 1962, an extra 
shif t a11owa nce is admissible (prior to rationalisa
tion a nd simplifica tion with effect from l April 
! 08F) in respect of certain pla nt a nd machinery 
upto a max imum of an amou'1t equa1 to one half 
of the normal depreciat ion allowance where the 
concern works d ouble shift, a nd upto a maximum 
of an J?llount equal to the normal depreciat ion 
allowa!'ce where a concern works triple sh ift. 

For the assessment year l 984-&'5 a n assessee a 
co-operati•:e society. d a imed a depreciation 

<l llowa nce of Rs. 53.05,567 which included extra 
shift a llownnce of R '>. 3 l,83.~40. W hile completing 
the assessment in March 1987 the cla im was a llow
ed by the assessing officer. The number of days the 
concern worked double shift ur triple shift was not 
availa ble on records. Even assumi ng that the con
cern worked in triple shifts on all the working days, 
the ma'l:imum extra shift a11owance admissible 
wou ld be a n amoun t equal to the normal deprecia
tion 0f Hs. 21.22.227 as aQa inst R s. 31.83,340 
:-il lowcd. T hi" resulted in iucorrect allowance of 
extra shift allowance of Rs. 10 ,61.113 involving a 
poten tial ta'I: effect of Rs. 4 ,77,500. 

The Mi nistry of Fina nce have accepted the 
objection. · 

I 
I 

I 
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4.22 Incorrect grant of investment allowance 

I. Under the Income-tax Act, 1961 , in respect 
of machinery owned by the assessee and used for 
the purpose of business carried on by hi m, a dedue
tion shall be allowed in the previous year ot instal
lat ion or in tl1e previous year of first usage of a 
sum by way of investment allowance equal to 
25 per cent of the actual cost of the machinery to 
the asSl!:;see. No investmen t allowance is admissi
ble on machinery or plant which are not used in 
the ind u-;trial undertaking fo r the purpose of husi
ness of mnnufacture or prod ucti on of any a rticle 

T he parliculars of these cases are as under : --

Sr. S1atc/Commissioner's charge/ Assesscc Assessment 
No. y:prs 

or thing. Deduction on account of investment 
a llowance is calculated o n the basis of the actual 
cost of the plant or machinery imtalled and used 
for the purpose of busi1iess. 

fn the asstssmen t of seven registered firms and· 
an incl ivid11al for the assessment years 1981-82 to 
1987-88 assessed in eight different Commissioners' 
charges between may 1982 and October 1988. due 
lo incorrect grant of investment allowance there 
was an nggregatc excess investment allowance of 
R s. 42.79,365 resulting in short levy o f tax of 
Rs. 23.84.927. 

Nature of mistake Tax effect 
(Rs.) 

Tamil Nadu/A/ lndividual 1984-85 Incorrect grant of investment allowance to an asses- 7,04,733 
to see not engaged in the manufacture or production of 

2 Haryana (U.T. Chandigarh)/ B/ 
Registered fi rm 

3 West Bengal/C/Registercd firm 

4 Tamil Nadu/ D/ Registered firm 

5 Gujarat/ E/Registered firm 

6 Bihar/F/ Registercd firm 

7 Bombay/G/Registcred firm 

8 Rajasthan/ H/Registered firm 

1986-87 any article or thing but engaged in processing offilms. 

1983-84 

1985-86 

198 1-82 

1985-86 

1985-86 
to 
1987-88 

1986-87 

1983-8 ! 

Incorrect grant of investment allowance to an 5,95,500 
assc~see which was neither a n industrial undertaking 
nor engaged in the activity o f producing any article 
but only engaged in the business of construction of 
building. 

Incorrect grant of investment allowance in the busi- 2,56,263 
ness of purchasing condemned ship and their con-
version into scraps. 

Incorrect gran t of investment allowance to a n asses- 2,25, 191 
see firm engaged in the business of mining granites 
not involving any activity of manufacture or produc-
tion of any article or thing. 

Incorrect grant of investment allowance for instal- 1,99,1!88 
Jation of a crane to an assessee engaged in the busi-
ness of ship breaking. 

Erroneous grant of investment allowance to a n asses- 1,82,52 l 
see firm deriving income from transport business. 

I rregular grant o f investment allowance on loader 1,39,400 
which is only a vehicle put to use for loading. 

Incorrect grant of investment allowance to an asses- 81 ,431 
see firm not engaged in production of any article or 
thing but engaged in construction of roads and 
buildings. 

The Ministry of Finance have accepted the ob
jection in one case. The remaining paragraphs 
were referred to the Ministry of FiuanC'~ for com
ments between April 1989 and July 1989 ~ the 
reply from the Government ha~ not so fa r been 
received (October 1989). However, the department 
has accepted the objection in five cases. 

would not be entitled to registration under the 
Income-tax Act (155 ITR 377-Calcutta and 143 
ITR 464-Andhra Pradesh). The Supreme Court's 
dictum in 82 ITR 680 tha t there should be an 
agreement to share the profits as well as the losses 
of the business was relied upon by the High Court 
in deciding the case. It has also been judi
cially held that in the milling process of grain what 
is recovered as whea t flour is not different or a new 
thing, and as such the conversion, of wheat into 
fl our amounted only to 'processing' and activity 
involved was not one of manufacture (1976 
U.P.T.C. 322). 

2. When the total income is nil or less than the 
full amount of investment allowance admissible 
only so much of the investment allowance is to be 
nllowed as is sufficient to reduce the total income 
to niJ and the balance of investml!nt allowance is 
to be carried forward to the following assessment 
year and so on upto eight assessment years. It has 
been judicially held that a partnership would not 
be validly constituted if a partner by agreement is 
\!Xempted from nll losses nnd such a partnership 
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(i) In the case of a registered firm ru nning flour 
mills for converting wheat into fl our and other 
products, the assessment for the asc;essment year 
1986-87 wns completed in March 1988 allowing a 
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deduct ion of Rs. 5.47.095 (Rs. 30, l 78 for the 
a ~se s111e11 l y..:ar 19R6-R7 . Rs. 5.0 l ,7 17nndRs.1 5,200 
relating to assessment yea rs 1984·85 and 1985-86 
respecti vely being investment allowance carried 
forward for . et olf in the assessment yea r 1986-87) 
on account of investment allowance. As the assessee 
was not an industrial underlaking engaged in the 
business of manufacture of any article or thing, 
the grant of i nveslment a !Iowa nee was not in order. 
This n~su_lted in under as essmen t of income of 
Rs. 5.47,095. Treating the firm as 'association of 
persons' for the reasons that some of the partners 
we re not required to share losses, the short levy of 
tax worked out to Rs. 3.55.598 including inten~st 
for late fi l in_•! of return and 11011 filing of estimate 
of advnncc-tax. 

The paragraph was referred 10 the Ministry of 
Finance for comments in Jul y 1989; the reply from 
the Government has not so fo r been rece ived 
<October 1989). 

(ii) Tn the assesc;ment of an ass~~see firm for the 
assessment year 1985-86 completed in March 1988. 
the income was computed at Re;. 3,90,840, after 
settirnr off unabsorbed investment allowa nce of 
Rs. 3.01.578 a nd R s. 1.10.349 relating to assess
ment years 1983-84 and 1984-85 respectively (total 
Rs. 4. I l,927) as claimed by the assessce. However. 
th(' asc;essment records for the previous assessmen t 
years J 983-84 and 1984-85 revealed that no un
absorbed investment allowance in respect of those 
yea r<; had remained to be carried forwa rd for set 
off in the following years. Omission to disallow the 
incorrect claim of the ac;sessee resulted in short 
computation of income for assessment yea r 1985-
86 by R s. 4.11,927 with consequent short levy of 
ta x of Rs. 2.16.662 in th e hands of the firm and iti; 
partners. 

The paragrnph wac; referred to the Minislry of 
Finance fo r comments in foly 1989: the reply 
from the Government has not so far been received 
(October 1989). 

(iii) Tt has been judicially held that conversion of 
proprietorv business into partnership involved 
transfer of capita] assets. Tt has alrn been iudicialJy 
held that development rebate originallv allowed to 
the ind ividual was to be withdrawn -if the conver
sion of proprietorship into partnership takes place 
within the period specified in the Act. The ratio 
of these decisions was applicable to withclrawaJ of 
investment allowance also. However, no rectifica
tion in such cases could be carried out after the 
cxp irv of fo nr vears from the encl of the previous 
yea r in which the transfer took place. 

Two proprietorship firm s converted themselves 
i1Ho partnership firms (one during previous year 
relevant to assessment vear 1986-87 and the other 
durint-.: previous year relevant to assesc;ment year 
1984-85). Both the proprietorship firms had been 
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allowed investment allowance amounting to 
Rs. 1.01.338 and Rs. 71.8 13 during a~sessmen t 
) ca rs 198 1-82 to 1985-86 (asses Jllents completed 
between March 1984 and April 1986! nnd <1sess
mc11 t yea r 1979-80 to 1983-84 (asse sment com
pleted between December 1980 nnd October 1986) 
respectively. As the conversion of proprietorshi p 
business into partner hip business amounted to 
tra nsfe r and the tra nsfer had taken place within 
eight years of the acq uiring of the machinery. the 
department should have taken nctio n to revise the 
assessments of the asscssee within fou r yearn from 
the encl of previous yea rs in which the conversion 
took place to withd raw investment allowance 
nlrcady allowed to them but this was not done. The 
omission to withdraw the investment allowance 
resulted in loss of revenue of Rs. 99.629. 

The paragraph was referred to the Ministry of 
Finance for comments in J une 1989: the reply from 
the Governmen t has no! so fa r been received 
(October 1989). 

3. The grant of investment allowance is subjecl 
to furn ishing of particulars in this behalf and crea
tion of a reserve equal to seventy Ave per cent of 
the amount actually to be allowed. T he Central 
Board of Direct Taxes have clarified in June 198 1 
that the cond ition for the creation of reserve shall 
stand satisfied if the sum total of reserves crea ted 
either in the yea r of inslallation of use or in the 
subsequent year. is eqtlal to the requisite percent
age of actual allowance. This implied that though 
the obligation to crea te statutory reserve may be 
postponed from a year of loss to the subsequen t 
year of earning profi ts. the eligibi lity of investment 
all owance should be determined only in the year 
of installation or use of the machinery and plant. 
The Act also gives the assessee an option to create 
reserve for the full amount irrespective of the fact 
that the amou nt debited to the profi t and loss 
accounts and credited to reserve exceeded the 
amount of profit of such previous year. 

A registered firm , in the accounting year ended 
March 1985 relevant to assessment year '1985-86 
crented an investment allowance reserve of 
R e;. 1.85.940 and claimed investment allowance of 
Rs. 2.47,920 on the value of plant and machinery 
(Rs. 9.91 ,680) i nsta lied and put to use during the 
previous years relevant to asse~sment years l 978-
79 <Rs. 9,06.270. '1980-81 (Rs. 17.257). '1981-82 
(Rs. 8.492). 1983-84 <Rs. 4,040). 1984-85 (Rs. 1.000) 
and 1985-86 (Rs. 54.620). Audit scrutiny revealed 
that there wa~ no claim for jnvestment allowance 
in respect of bulk machinery and plant worth 
R e;. 9.06,271 installed and put to use in the earlier 
vear releva nt to assessment vear '1978-79 as also in 
subsenuent years unto 1984-85. The assessee's claim 
was. however. admitted in the assessment completed 
in May 1987 without examining the admiss.ibility 
or otherwise of investment allowance on plant and 

) 
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machinery put to use in earlier years. Since there 
was not cl aim for investment allowance in the five 

• earlier yea rs of installation and use of plant and 
>- machinery and alJowa nce was not determined and 

permitted to be ca rried forward by the department 
·in those years, assessee's cla im was liable to be 

t'<'jecled. 

The incorrect grant of investment allowance fo r 
the earlier years resulted in under-assessment of 
total income by Rs. 2,34,265 witb consequent short 
levy of tax of Rs. 1,63,687 inclusive of interests for 
belated filing oC return and short payment of 
advance-tax in the hands of assessee firm and its 
partners. 

The department has accepted the objection. The 
paragraph was referred to the Ministry of 
Financ~ for comments in July 1989; the reply from 
tbe Governmen t has not so fa r been received 
(October 1989). 

~ 4. The Act ~t ipulates that where a firm is suc
ceeded to by a limited company and as a result 
thereof the firm transfers machinery or plant to the 
company, the benefit of investment allowance is 
continued in the hands of the company provided 
all the property of the firm immediately before 
success-ion becomes the property of the company, 
and alJ the liabilities of the firm immediately before 
succession become the li ability of the company and 
all the shareholders cf the company were partners 
of the fir m immedia tely before succession. I n other 
words th e newly formed company cannot exceed 
in s trength the numbers of partners jn the firm 
immediately before the succession and no new 
person can become a .member of the company. 

ln the assessment of a- registered firm for the 
assessment yea r 1986-87 completed in September 
1987, the assessee firm was allowed investment 
allowa nce of R s. 1.45,187 on new machi nery instal
led. During the previous year relevant to the assess-

,...1.. ment year I 986-87, the assessee firm did business 
only for three months from 1 April 1985 to 30 June 
1985 and was succeeded by a company with effect 
from l July I 985 and the company took ov~r all 
the assets and liabilities of the firm jmmed1ately 
before succession. However, it was noticed during 
the audit that there were eleven shareholders in the 
company whereas there were only eight partners in 
the firm immediately before succes~ion of the firm 
by the company. As all the shareholders of the 

' company were not partners of the firm, three of 
them not being partBers in the firm , there was a 
transfer in taki ng over of assets of the firm by the 

.,company, and since the transfer took place within 
eight years of installation, the asse~see firm was not 
entitled to investment allowance. Incorrect allo-

f wa nce of in vestment allowance resulted in under
assessment of income of R s. 1,15,187 involving short 
levy of ta x of R s. 78,982 in the hands of the firm 
uncl its partners. 
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The assessee firm was also allowed investment 
allowance aggregati ng to R s. 1,38,720 on new 
machinery insta lled during the periods relevant to 
assessment years 1980-81 to 1983-84 and 1985-86. 
As the machinery was tra nsferred to the comp:rny 
in the previous year relevant to the :1ssessment year 
1986-87. before expiry of eight years from the year 
of insta llation. in vcstm~nt allowance of R s. 1,38,720 
already allowed to the assessee Orm was also requir
ed to be withdrawn. The short levy of tax for assess
ment year 1983-84 alone amounted to Rs. 69,146 
in the hands of the firm and its partners. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989, the reply from 
the Gov~rnmcnt has not so fa r been received 
(October l 989). 

4.23 J.ncorrect allowance of depreciation and invest. 
ment allowance 

The r ncome-tax Act, 196 1 provides for grant of 
depreciation allowance on buildings, plant and 
machinery owned by an assessee and used for the 
purpose of business, in computing the income from 
business. According to the depreciation schedule 
in the Income-tax Rules, 1962, .1s applicable upto 
the assessment yea r 1983-84, deprecia tion on first 
class factory buildings was admissible at 5 per cent 
of the actua] cost or written down value, as the 
case may be. Besides, the Act provides for a deduc
tion by way o f investment allowance at twenty five 
per cent of the actual cost of plant and machinery 
installed and used for the purpose of business in 
any jndustrial under-taking for the purpose of busi
ness of construction, manufacture or production of 
any one or more of the articles or things, etc. 

Jn the assessment of a registered firm for the 
assessment years 1980-81 to 1983-84. depreciation 
on cold storage buildings was incorrectly allowed 
at 15 per cent treating it as plant and machinery 
instead of at the correct rate of 5 per cent admissi
ble to factory building. This resulted in excess 
allowance of depreciation of Rs. 3,00,379. Similarly, 
in the assessment for the assessment year 1979-80, 
investment allowance of R s. 6,37.287 was allowed 
at the rate of 25 per cent of the cost of total assets 
worth Rs. 25,49,137 which also included the cost 
of buildings. racks stackings aggregating to 
Rs. 15,09,914 on which no investmen t allowance 
was admissible as being not plant and mach inery . 
This led to grant of excess investment allowance of 
R s. 3,77,479. These mistakes resulted in excess 
computation of Joss by an amount aggregat ing to 
R s. 8,67.778 for assessment years 1979-80 to 1983-
84, involving potential tax effect of R s. 1,51.2-59. 

The department has accepted the objection. 
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T he rn1rngraph was referred lo the 1\ linistry uf 
Finance for com!lh:ll ts i11 April 1989; lhc reply 
fro m the G overnment has not :;o fa r been received 
(October 1989) . 

4.24 Omission to Jevy tax on ca1>ital gains 

1. U nder the provisio ns of lhe I ncome-tax Act, 
1961. a ny profits o r ga ins arising from the transfer 
o f a ca pita l asset a rc cha rgeable to income-tax under 
the head 'capita} gains'. F o r the purpose of com
ruta tion o f cari ta] gains. th e term tra nsfer has been 
defi ned to include sa le . exch a nge or relinquishment 
o f a n asset or cx lirrn:uis hmcnt of a ny righ t there
in. I t has b·.::en j ud icially held (September 1985) 
tha l where a partner of a firm m akes over capital 
assets held by him to a firm as his capital contribu
tion . it a mou nts to a tran~ fer of a capita] asset and 
if s uch transfer of a personal a~set is merely a 
device o r ruse for co•w ert in_g the asset into money 
which woulcl rema in a vailable for lhe benefit of the 
assessee w itho ut liabil ity to i ncome-tax on capital 
gains, it is open to the Income-tax authorities to 
go behind the transaction and decide the issue of 
~apita l ga in with reference to certain tests laid 
down therein for determining wh ether a transaction 
is shnm or illusory like the real need for the capital 
contrib utio n, whether the personal asset was sold 
~v the pa rtnershi p soon after tra nsfer, etc.. (156 
ITR 509 SC). Tr. vet a nothe r case, the Supreme 
Cou rt has ruled (A pril 1985) tha t tax pla nning may 
be le~iti ma te provided it is within the frame work 
of law a nd tha t colourabk devices ca nnot be p art 
of tax pla nning a nd it is wrong to encourage or 
entertain the belief that it is honourable to avoid 
the paymen t of tax by reso rti ng lo dubious means 
(154 ITR 148 SC). The A ct also provides for 
exemption from capital !!a ins tax if the full value 
of the considera tion received or accruing as a result 
o f tra nsfer is in vested o r deposited b y the assessee 
in specified a<>sets wilh in a period nf six mo nths 
after the cla le of tra nsfer. 

(i) A fi rm was constituted by a person. his son 
(Hindu undivided fam ilv) ancl a trust (in which the 
daughter was the sole be neficiary) on June 5, 1983. 
to ca rry on business as dealers in real esta tes a nd 
as p roperty developers. The second and third 
pa rtners were the co-owners of a house property 
with eq ual share a nd both transferred the house 
proncrty to the firm as their capital contribution 
dtJrin_g the previous year relevant to the assessment 
year 1984-SS and in the books of the firm . the 
two nartners (co-owners) were credited , with 
R s. 39,07.800 and R s. 39, 15.000 respectively as 
their capitnl contribution. 

The partnership firm did not d o anv substantial 
or real business tilJ the end of D ecember 1984 ex
ce pt pla nnin_g for constructio n of Rats . The busi
ness of the fi rm was sold as a !!oing concern on 
25 F ebruarv 1985 to a compa ny. The above transac
tions clearly revealed that the pa rt nership firm was 
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11 u l a f Cllu inc one a11u the fu t:111a1io11 u( pa rt 11c r~h ip 
w~1s a sha m or illusory tra nsaction. T he transfer of 
the persona l as et by the assessee as ca pita] contri- " 
bution to the pa rtnership firm was merely a device "'I 
or rnse for converting the asset into money which 
would remain ava ilable for the benefi t o f assessecs' 
witho u.t the liability to i11come-!a x o n capital ga ins 
No capital gain , was, however, returned a s acco1d
ing to the letter of th.:: law there was no tra 11, for 
by the assessee. As the Supreme Court has refused 
judicial benedi ction to such colourabk devices as 
tax planning. the transacti on should have been 
regarded as transfer a nd the ditrercnc::: between the 
va lue o f properly credited in the books o f firm a•1d 
the cos t of a cquisition of the pro perty to the asse~s :.-e 
should ha ve been trea ted as capital ga ins. H Jw
ever. in tbe ass.::ssrnents of two partners for the 
assessment year 1984-85 (after scru ti ny of books 
of nccount in the case of one pa rtner, the sole 
benefi cia ry of the trust, a nd u nder summa ry a sess-
, mcnt scheme in the case of the other c~mcl uded iD)t.. 
February L987) levy of tax on capital ga ins wa s 
not cons·idered . Omission lo bring to charge the 
ta xable capital gain of R s. 45,49, 146 resulted in 
non levy of tax of R <>. 29,88 ,677 in respect of the 
two assessees. 

The paragraph was referred to the Ministry of 
F inance fo r comments in May J 989; lhe rl' ply fro m 
the G overnment has not so fa r bee n received 
(October 1989). 

Iii) An assessec individua l on 3 1 Octob·~r 1984 
jo ined as a parlner in a reg istered firm a nd contii
buted the building, la nd etc., ow:iecl by him (cost 
of acquisition of property R s. 4,02,507) towards his 
sha re of capital. The a ssessee's accounts in the 
books of the firm were credited with R 'l. 15 fokbs 
fo r the building a nd land a t the time of t ransfer 
during the previous yenr r elevant ro the assessment 
yea r 1985-86. The assessee retired from the partner
shi p on 15 D ecember 1984 when the partnershi p 
was disso lved a nd the assessee rec.:: ived a sum o~ 
R s. 15,06,288 standing to his credit in capital 
account in full settlement. The nssessee invested 
R s. 15 lakhs so renlised, in fi xed deposit in a 
na tiona lised bank from 19 D ecember 1984 to 
J 8 March 1985 a nd later on invested in Rural 
D evelopment Bonds (second issue) on 17 June 1985 
well after 7 i months from the date 0f transfer of 
asset which took pl ace on 31 October 1984, when 
he became the partner by introduci ng h is p roperty 
as capital. • 

Tn November 1986, the assessirg officer sough t 
instn1ctions of the Inspecting Assistan t Commis-• 
s ioner of Income-ta x for assessing capital gains to 
tax. but no instructio ns were received . When the 
assessment was about to bec'.)me barred by time 
(31 M arch 1988). the arsessment was ccmcluded in• 
a summa ry manner on 25 M arch 1988 accepting 
the returned income, 
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Though tbc as::.ets brought in by the assessee in 
• I icu o[ c<.i pita1 amounted to transfer of capital 

,.._ a~scts the liability to capital gains tax ~n the trans
fer or properly was not considered while complet-

• lllg LJ1.; as 1:ss111e11t for assessmen t year 1985-86. 
T ne net capita l gains that escaped assessment 
worked out to Rs. 6,5-5,496 with a consequential 
under charge ol tax of R s. 4,20,780 including in
tci·cst for bclatcd filing of returns. As the asscssee 
]lad i nve.:>tcd the consideration received in specili
cd assets only after the prescribed time limit of 6 
months, the exemption from capital ga ins was llOL 

available. 

The Ministry of Finance have not accepted the 
objection justitying that the assessment in this case 
was completed under the summary assessment 
scheme. 

..._ 4.2s Irregular exemption from capital gains 

l. Translcr ior the purpose of computing capital 
gain includes compulsory acq uisition of the capita~ 
asset under Jaw by Government. Jn the case of 
a charii:ablc trust if any part of the income or 
any property of the trust is used or applied direclly 
or indirectly for the benefit of the author of t~1e 
trust or any person who had made a subslantial 
contribution to Lhc trust or other specified persons, 
or 1£ any funds of the trust are invested or deposited 
in any i:orm or mode other than those specified, 
tha t pa rt of the income is chargeable to tax. 

An accountable persorr of an estate assessed 
under the l:.~ ta te Duly Act, before settling the 
c::.ta te duty Jemancl, created a charitable trust and 
n:ade ai1 onil gift of s~veral properties out of the 
t::sta tc, to the trust under Mohammedan L <:w on 
29 December 1972. One of the properties, a palace, 
so gifted was acquired by the Slate Governmenl 

...1..in ;)epte111b:::r l Y81, awarding a tota l compensation 
uf Ks. 30, J 9,257. The entire cornpensat1on was 
di rectly paid by the State Uovernmem at the ins
tance of the estate duty officer, towards part dis
cba rge of the estate duty d ues o( the settler of 
the rruperty who was himself the author of the 
trust. The proporti on ~1 t c estate duty attributable 
to all the Q. iftccl properties amounted to R s. 
lO, I 4,4~3 ULlL o( whidi about Rs. 3 Ja.kl1s was 
attributable Lo the acquired asset. While complet
·inn the a:.s1.::. mcnt of the u·ust for the assessment 
ye'ar 1982·83 in October 1984, the assessing officer 
exempted the entire capital gains of the trust on 
.the direction:. of the Inspecting Assistant Com
missioner that the trust had not violated the provi
sions of the Act. 

'f The acquisi tion of the property being transfer of 
cu pitaJ a:-set, the pro1its arising therefrom are char
gcahlc to c:apita l gains ta x and as the income hy 
wuy o[ Lite capita l gains had beeu applic<..l indirectly 

for the benefit of the author of the tru t by partia l 
<lischarge of his estate duty Liabilities, the trust 
was not eligible for exemption of its incom~. The 
capita l giiins wa ~ chargeable to tax in the asscs ·
menL ycu r I % 2-83 as the property 'v'.es lcd with the 
Stale Governmen t in September 198 1 on acqu i::.i
tio11. The capital gains arisiog from the acqu isition 
of the >1ssel amounted to Rs. 16,66,270 duly ta k
ing into account among otJ1ers, lhe cosl of the 
asseL as J.Zs. 4,00,000, t11c va lue al which it was 
assessed to estate du ty and also allowi ng the esta te 
duty of Rs. 3,00,000 attrib1; ta ble to the acquired 
property as a part 0£ cost. Omission lo tax the 
capita l ga ins resulted in a ~hort dema nd of tax 
of Rs. 10,76,858. 

The department ha ::. accepted the objection. 

TIJc paragr~:ph was 1efcrred LO the Ministry of 
Finance for comments in August 19t 9; the reply 
from the Gm ernmen t has not so tar b<.:cu received 
(October 1989J. 

2. Wh.:re the whole of the net con~iueration receiv
ed from the transfer of a capital ass~l. no! being 
a short term capital asset, is invested in any of 
the 'spcciiicd assets' within a period of six mo nths 
al'ler Lhe date of transfer, the whole o( the cap ital 
gains arising out of the transfer shall not be charg
ed to income-tax. The Act as applicable upto the 
assessmen t year 1987-88 dellnes short term capital 
asset as one held by an assessee for not more than 
thirty six months immediately preceding the <late 
of its u·ansfer. With effect from the assessment 
year 1988-89, the period of 36 months has been 
reduced to J 2 mon th in respect of capital asset 
being a share held in a company. 

An assessee individ ual <:cq uireu 20,000 shares 
in a foreign company in the year 1970 al a cost 
of £ 2o,958. The assessee received bonus shares 
in the roiio 1 : l in April 1979 (20,000 shares) and 
April l981 (40,000 shares). The entire share hold
ings of 80,000 shares \Vere ::.o ld in July 1983 for 
a consideraLi .Jn of Rs. li,4l,750 and the whole of 
the consideration was iuvcsted in time in specified 
assets. While comple ting t he assessment for assess
ment yea r 1984-8 '.:i in March 1987. the assessee 
claimed and the assessing o!ficer allowed the entire 
capi tal gains as exempt from lax. As. 40,000 shares 
out of the lot of 80,000 shares received as bonus 
shares, were held by the assessee for a period of 
less than 36 months, the capital gain arising out 
of their transfer amounting to Rs. 3,63,330 (assum
ing the exchange rate at the time o( acquisition as 
the same as prevailing at the time of transfer) 
would be short term capita1 gain and would not 
qua lify for the exemption. The mistake resulted in 
under assessment of income l)f Rs. 3,63,330 in
volving short levy of tax of Rs. 2,45,248. 

The Ministry of Fina nce, lwve accepted t he ob
jc~tion. 
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3. Where the captial gain arises to an individ~al 
from the transfer of a long term capital asset bemg 
a residentia l house and tl:e assessee has within a 
period of one year before ~r ~fter the _date of trans
fer purchased or has w1th1n a penod of_ th ~ee 
years after that elate, constructed a res1denl1al 
house t.he capita l gains lax shall be charged only 
on th~ excess, if any, ol the capital gain over the 
purchase price or cost of construction of the resi
dential house. 

A n individual purchased a fla t on 28 Ju ne I 982 
fo r a co11..>idcration of Rs. 2,70,600, and s0ld her 
old Oat for Rs. 9,50,000 on 6 Ju ly 1 % 3. In the 
assessment :nade in March J 98 7, fo r assessment 
year 1984-35, the department treated the entire 
cost of new house (Rs. 2,70,600) as exempt in the 
computation ot c.:apiJal gain. Since the new flat 
was purchased more than one year before the sale 
of the old fla t the exemption allowed was not cor
rect. This mistake resulted in under-assessment of 
income of Rs. 1,85,203 with consequent short levy 
of tax of Rs. 1,25,039. 

The depart ment has accepted the objection. 

The paragraph was refen ed to the Ministry of 
Finance for comments in August J 989, the reply 
from t!J.c Government has not so fa r been receiv- · 
ed (October 1989), 

4. Where a residential house belonging to an 
individual, the income from which is chargeable 
under the head ' income from house property' and 
held for more than ttu·ee years, is transferred, the 
long term capita l gains arising therefrom will be 
exempt, provided the full va l uc of consideration 
does not exceed Rs. 2 iakhs and he does not own 
on the date of transfer any other residential house 
other tha n re:,idential house sold. I n case where 
the con~idera tion received or accruing exceeds 
Rs. 2 lakhs , the exemption will be ailowed pro· 
portionately. 

The Act as applicable up to the assessment year 
1987-88 also provides that the long term capital 
gain arising from the tra nsfer of any capital asset, 
not beinJ! a residential house, would be exempt 
from income-tax if the assessee, being an indivi
dual, had pULchased a residential house one year 
before or after the date of tra nsfer or sale of ori
ginal asset or has constructed a residential house 
within three vears after the date of transfer or sa le 
of or iginal ;;sset. T his posirion applied in a case 
where the individua l completed the purchase or 
construction of the house in the previous year in 
which the capital ga in arose and accordingly, the 
exemption trom tax would be available. Where 
however, t11e purchase or construction was delay
ed and fell in the next or second or third previous 
year, the income-tax officer was empowered under 
Act to rectify the relevant assessment of the year 
in which the capita l gains tax had been initially 
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assessed. Tht! Board clarified in September 1973 
that in cases of delay as mentioned above rJ:o, 
assessee should disclose the capital gains in the "'( 
returns o t ll' COme of ilic relevant year. 

In the assessment of an individual for Lhc asse~s-' 
rncnt year I 98"7-88 completed in January 1988 
unocr the summary as~essment scheme, ne t long 
term capi tal gain ot Rs. 4,752 on sa le of a builcl
ing for Rs. l l ,00,000 was assessed as detailed in 
the assessec's return of income. T be assessec had 
worked ouL the net capital gains of Rs. 4,752 after 
claiming proportionate exemption of Rs. 1,65,668 
on account of owing the bui lding for more than 
three y.:ars and Rs. 4, 75,000 for bis i11tention to ut i
lise the sa le proceeds for construction of a resi
dential property. The total exemption of Rs. 
6,40,66S thus daimed as aforesaid, was allow.;d by 
the assessi11g officer. Audit scrutiny, however, re
vealed that the exemption of Rs. 1,65,668 was 
not admissible as the building was not a residcn ·~ 
tial house but was a commercial building used 
for running hotel and shops. Besides, in the ab
sence of a spuciflc provision in the Act upto the 
assessment year 1987-58 to exempt capital gains 
on the bRsis 0f mere intenlion to comply with the 
requirements of the law, the exemption of Rs. 
4,75,000 was not in order. 

The i1:correct a1Jowance of the exemptions 
resulted in under assessment of income ot Rs. 
3,20,334 with consequent short-levy of tax of 
Rs. 1,56,220 including interest for delay in 1iling 
of return. 

The Ministry of Finance have not accepted the . 
objection sta ling that the assessment was complet
ed under the summary asses!>rnent !>Cherne. 

4.26 Incorrect computation of capital gains 

Under the provisions of the income-tax Act, 
1961, as applicable from assessment yea r 1978-79, J.. 
the capital gains arising on enhanced compensa
tion a\varded by a Court /Tribunal in respect of 
the assets acquired under any law, the department is 
empowered to issue a revised order within the 
speciiied time limit Lo bring to charge in the year 
of transfer the quantum of compensation which 
does not enjoy exemption. It has, however. been 
judiciall y held that when an award is passed for 
payment of enhanced componsation alongwith , 
paymen t of interest thereon, the interest is liable 
to be charged to income-tax in the assessment 
year relevant to the accounting year in which i t 
was received (l 44 JTR 2701. 

Two assessees were havin~ l 16 share each of 
19 .24 _acres of land, which was acquired by a Town ·'f 
Plannrng Trust under the Land Acquisition Act, 
in March J 970. The assessing authority, while 
completing the assessments ~ these assessees. for 
the assessment year 1971-72 in March 1987, taxed 
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the interest arho unt of Rs. 1.46,304 on the enhan
ced compensation, received by each of them for 
the period from January l971 to January 19g5 
along with the income from capital gains, which 
was not correct. The interest income was, however, 
correctly assess<i ble duri ng the assessment year 
J 985-86, as it was determined in the previous year 
relevant to the said assessment year. Thus, interest 
inco me of Rs. l,46,304 escaped assessment in res
pect of each one of the asessees for the assessment 
year 1985-86 leading to short levy of tax aggregat-
111g to l~ s . 1,36,608. 

The paragraph was referred to the Mi111stry of 
Finance for comments in June 1989; the reply 
f ro111 the Government llas not so far been received 
(October 1989). 

4 .27 Mistakes in the assessment o[ firms and 
t>artncrs 

I. Under tbe provisions of the Income-lax Act, 
l 96 J, if the asi>cssment of the firm had not been 
compkted, the share income from the iirm is in
d ucted in the assessments of lhe partners on provi
sional basis and revised later to i1~clude the final 
share income on completion of th~ assessment of 
Lhe firm . For this purpose, the Income-tax Officer, 
is required under the instructions issued by the 
Central Board of Direct Taxes in Marchi 1973 
to maintain ~: register of cases of provisional share 
income so that these cases are not omitted to be 
1 ectifi ed. No rev i-- ion of assessmeni. o( partner can, 
however, be rnacle under the Act, after the expiry 
of four years from the end of the financial year 
in which the final order was passed in the case 
of the 6rm. 

The Ce!Jtral Board of Direct Taxes issued rns
lructions in November 198 1, that where the firm 
and its partners are assessed in different wards, the 
Income-tax Officer assessing the firm should com
municate the share income of each partner to 

Sr. Stale/Commissioner's charge Assessment 
No. years 

1 M adbya Pradesh/ A 1980-81 
198 1-82 
1983·84 

2 Karnataka/ U 1980-81 to 
1983·84 

3 Madhya Pradesh/C 1983-84 to 
1985-86 

4 Tamil Nadu/ D 1984-85 to 
1985-86 

5 Kai nataka/U 1985-86 

6 Madhya Pradcslt/C 1982-83 to 
)<)~7-88 

7 Karnataka/E 1985-86 

the Income-tax Officer having jurisidictio1i to assess 
such partners immedia tely aher completion of the 
assessment of Hie firm and should insist for its 
acknowledgement by tile o ther Income-tax Officer. 
The latter wns also reouircd to revise the assess
ments of the p;i rtnc r~ ·wiib in three months of 
receipt of intimation of sha re income. These ins
truct ions were issued to ensure that the correct 
share incomes are assessed in the hands of the 
pa rtners promptly and correct tax due to the Gov
ernment is assessed and demand ra ised without 
loss of time. 

Pursuant to the recommendations of Public 
Accoun!s Committee made i n 85lh Report (7th 
Lok Sabha l98 l-82) , the department issued fresh 
instructions in April 1983 for proper mainteuance 
of provisio11<.l l share income regislcrs a nd adeq ua te 
checking of the reg i s ter~ by Range Inspecting 
Assistant Commissioners a nd departmenta l aud it 
parties. Reiterating the ear lier instructions, the 
Boa rd in their instru ctions in 1ecl in October 1984 
also s la Led tha l there :.hou Id be co-ordination bet
ween tbe asse:.sing officers assessiug the ftrm and 
the 1Jartners in the rnatler of ascerrai ni11a correct 

t "' share income of partners and taking rcctificatory 
action bas~d on it. The Board issued clarillcatory 
orders in February J 988' specifying tha t even in 
the assessment of partners completed in symmary 
manner the remedial measures to rectify the mis
ta kes could be taken. 

lnspite of these instructions cases of failure lo 
revise tlie share income of the partners consequent 
upon the completion of the assessments of the 
firm continues. 

During test check in njne Commi~siouers char
ges for the assessmeu t years 1980-8 1 to 1985-86, 
in the case of 14 registered firm s, due to omission 
to revise the a5sessment ot the partners of the 
!inns consequent upon the assessment of the firms 
there ';,as a short levy of the tax of Rs. 53,28,874. 

Tbe particul a1s of the cases are given below : 

Partner's share Share income Under Tax effect 
income adopted as assessed assessment 

94,96,822 1,32,83,747 37,86,925 27,0 1,992 

18,92,289 
(loss) 

4,80,$90 23,73,179 7,21,237 

18,76,805 29,56, 752 10,80,047 5,87,615 

J ,37,703 5,26,918 3,39,215 2,09, 713 

J ,89,193 4,48,057 2,58,864 l,64, t70 

23,30,690 18.86,466 4,42,224 1,32.982 

2,04,872 4,22,358 2, L 7,486 J,28,852 
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8 rvtadhya Pradcsh/C 1975-76 
1980-81 
1982-8.3 

!.I Tamil Nadu/D I \184-85 

lO Karnataka/ F 1984-85 

11 Tamil Nadu/G 1981-82 
1984-85 

12 Karnataka/B 1986-87 

13 Punjab/ L 1985-86 

The department has a ccep ted the objection Ill 

two cases. 

The I'.1inis lry of F illance have accepted the ob
jection in principl~ in seven cases. The remaining 
paragraphs were refen-ed to the Ministry of Finance 
for comments during April 1989 and August 1989~ 
the reply from the Government has not so far been 
rc-ceived (October 1989). 

2. fn the a ssessment oJ tirms Lhe Income-tax 
Officer may treat an unregistered' firm as a register
ed firm if t'11! aggregate amount of tax payable by 
the firm and its part11ers, if it wer~ assessed as a 
registered firm, would be greater than the aggre
gate amount of the tax payable by the firm and 
its partners as an unregistered firm. 

(i) For the assessment years 1%'0-81 and .1984-
S-5, an unregistered firm was treated as a registered 
firm and the assessments completed in March 
1987. The aggrega te tax payable by ihe firms a nd 
partners was detennined as R s. 10,l l ,167. Had 
the firm been assessed as a n unregistered one, the 
aggregate a mount of tax payable by the firm and 
the partners individually would be R s. 13,03,710 
which would be greater than the aggregate amount 
of tax a cually levied. The mistake in treating the 
unregistered fi rm as a registered firm, resulted in 
a total short le.vy of tax of R s. 2,92,543 for the 
two assessment years. 

T he Minis.try of F inance have accepted the ob
jection. 

(i i) A n assessee firm consisting off two partners 
was assessed for the assessment yt:ar 1985-86 in 
March 1988 on a n income of Rs. 4~35,8.00 a s an 
unregistered fi rm . The totci l tax (including interest) 
payable by the firm a nd its partners by treating 
the fir m as unregistered llrm amounted to R s. 
4, 14 ,741. If the fi rm bad been trea ted as a reoister
cd tirm, the aggrega te amount of tax payable by 
the firm a nd i~s partners including interest would 
work out to higher amount of Rs. 5,12,541. The 
m istake in not treating the fi rm as registered firm 
for fi xiPg the tax demand resulted in total short 
levy of tax of R s. 97,800 including interest fo r 
bela ted ti ling o f returns and non payment of ad· 
va nce-tax. 

(- )6,03,5 18 (-)4,21,808 1,81,710 1,28,252 

1,02,45 1 2,83,275 1,80,824 1,22,053 

36,526 1,81,689 1,45, 163 1,15,782 

4,38,398 6,01 ,339 J,62,94 1 1,08,305 

68,456 2,45,060 1,76,604 1,04,770 

50,234 2,40,080 1,89,846 97,151 

T he paragraph was rcfcrn.:d to the M inistry of 
Finance fo r comments in August 1989; the r~ply 
from the Government has not so far been received 
(October 1 % 9). 

4.28 Incorrect grant o[ renewal of rcg;stration 

The application for renewal o{ registration of 
a firm is required to be signed personally by all 
the partners of the tirm. If a nartner is absem from 
India or is a lunatic or an idiot, the ap plication 
may be signed by any person duly a ulhorisec.l by 
h im in ihis :1:ha lf or as the cas~ may be, by a 
person entitled under law to represent him. l.f this 
condition is not satistied, the firm has to be treated 
a s an unregistered firm. 

In Lhe assc.ssment of a firm consisting of twelve 
partners, doing the business of contract for th;:: 
assessment year J 982-83 assess~d in Marc h 1985 at 
a loss. of R s. 9,50.000, the prescribed declara tion 
for r enewal of registralio11 was signed by only one 
partner, who had general power of a ttorney on 
behalf of all the other eleven partners and Lbe con
tinua tion of rcgistr::ilion was also granted by the 
a ssessing au thority. There was no proof on record 
to show that a ll the other eleven partners were 
neither away from India , or lunatic or idiots. As 
such . the a ssessee should have been assessed as 
unregistered tirm. T he assessee was awa rded, in 
a n a rbitra tion proceed ing, by way of compensa
tion, Rs. 14 Jak hs towards loss of p rofitability e tc., 
fo r his no t being a llowed to com plete a contract 
wor k a nd enrn the profi ts which was taken as Joss 
while comp uting the income (loss) o f R s. 9,50,000 
for the reason that the award of the a rbitrator, for 
compensatlon of Rs. 14 lakhs, w<1S stayed by the 
Ovil Court, as the same was under appeal. The 
a mount of Rs . 14.00,000 as per the awa rd n:prc
i-ented the profi t that the assessee would have 
earned had the assessec been a llowed to complete 
the contract. Accordingly, the a mount of Rs. 14 
lakhs , being not a rea l loss but a profit not ea rned 
should have b~n ta ken as ;:i profit while comput
ing the bu~iness jncomc. This would result in a 
positive in come of R s. 4,50.000 as aga inst loss of 
R s. 9,50,000 for the assessment yea r 1982-83. The 
assessee firm had a lso not furnished the profit and 
loss :icc0unt and balance sheet in respect of the 
return and the loss computed. 
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The (ailure to furnish the details of accounts in 
support c.; f the loss rel urned by Lhe as essee to 
ussess the fi rm as an un registered firm and the 
mistake in ullowing the cmnp: nsation for Joss of 
profita bi lity as a lo~s instead of as income b)'.' t!:e 
assessinfl authority were pointed out in audit m 
November 1985. The department accepting 1hc ob
jection, reassessed the income of the assessee by 
est imat ing it at 11 per cen t of the total gross 
receipts (Rs. 22.85 lakhs) and adding compensa
tion for lo:.;s of profi tability etc., (Rs. l4.56 lakhs) 
loss on account of id le labc'ur (Rs. 9.88' lakhs) irnd 
the fi11c1l bill of counter ciaims (0.42 lakhs). The 
fresh asscs!;mcnL rcsuited in a dema nd of tax of 
Rs. 23,28,889 being raised , incl ud ing interest for 
short payment of advance-tax. 

The Ministry of Finance have ;,cccptcd the ob
jection. 

4.29 Incorrect grant of registration to a firm 

l. The lncomc-ta x Act provides lha t before the 
grant of regist ration to a firm, the assessing officer 
should, inter alia, enquire into its genuineness. It 
has been judicially held that a partnersl:ip firm 
formed in violation of State Excise Rules are not 
legal and such partnership firms are not entitled 
to registra tion. Departmenta l instructions to this 
effect, were also issued by the Central Board of 
Direct Taxes in June 198 l. 

A firm of 15 partners was constituted on 
15 March 1983 for doing bl!siness in liquor. The 
firm was granted registration for the assessment year 
1984-85 in March 1987 and tax on its total income 
was levied accordingly. It was pointed out in <i udit 
(January 1988) that : 

(a) against the licence fee of Rs. 27,25,000 for 
which the liquor contract was awarded by the 
Excise Department, a sum of Rs. 3,05,J 20 was 
shown to have been paid as earnest money on 
9 March 1983 (Rs. 2,75,000) and 31 March 1983 
(Rs. 30, 120). As the firm itself came into existence 
on 15 March 1983, the payment of Rs. 2,75,000 
made on 9 March 1983 could not be said to have 
been made by the ftrm. Accordingly, the licence 
for running liquor business could not also be in 
the name of the firm but the ass·essing officer did 
not examine whether the firm held a vc..Jid Jicence 
in its name. Further, the asses!>illg officer iu his 
assessment order (March 1987) held that fvur 
partners of the firm had failed to prove the invest
ment of Rs. 3, 11,000 macie in the firm and tr;:,ated 
the amount as income of the firm from undisclosed 
sources. The assessing officer also stated that three 
lady partners had not appeared before him for 
verifyiug the genuineness of the flr!11 . The asscs~ i~1g 
otlicer could not, therefore, be saLd to have satis
fied himself that genuine firm had come into 
existence. 

(b) the source of inve~tment of Rs. 3,05,120 for 
earnest money deposited on 9 March 1983 and 
3 1 March 1983 was sta led to be out of capital 
accounts of the partners. However as per capita l 
accounts of the partners, the cont ributions tcwards 
capital were made on l April 1983. Thus, the source 
of: investment of Rs. 3,05, 120 was not explained cor
rectly and it was li ;.; ble lo be trea ted as assessce's 
income from undisclosed sources. The aforesaid 
mistakes in the asscssme11t rcsi.11Led in short levy of 
lax of Rs. 6,57,446 including intcre,,t for non pay
ment of advance tax and belated fili ng of return. 

The department has accepkd the objection. 

The paragrnph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been r~ccived 
(October 1989). 

2. Mutual agency and unlimited liability arc the 
two essential elements i.n a partnership . I t has been 
judicinlly he!d. that lhe property given for maint.e
nance of rcJ1g1ous· worship and charities conuectc:l 
therewith is not alienable. The property of a Hindu 
dicty cannot ordinarily be alienated by the Shebaits 
( 147 ITR 581). 

An assess;;:e was granted registration and asse!lscd 
as a registered firm for the assessment year 1984-85. 
Out of the eleven partners in the firm three were 
'Shebaits' representing three idols. According to 
the partnership deed, the idols had been made r~s
ponsib!c for the losses in the p,artnership. Since the 
·s beba1ts' had made the idols responsible for all the 
losses in the partnership, as per verdict of the 
Supreme Court, the asscssee firm was not entitled to 
the registration. This resulted in short levy of tax 
of Rs. 91, l48 including interest for belated fi lincr 
of returns and fil ing of untrue estimate. 
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The paragraph was ref erred lo the Ministry of 
Finance for comments i n July 1989; the reply from 
the Governmen t has not so far been received 
(October 1989). 

4.30 Income escaping assessment 

J. Under the Income-tax Act, 1961, where in any 
financial year, the assessee has made investments 
and the assessing officer finds that the amount ex
pended on making such investments exceeds the 
amount r ecorded in this behalf in the books of 
account maintained by the assessee for any source 
of income and the assessee offers no explanation 
about such excess amount on the explanation. offer
ed by hin~ is not, in the opinion of the assessing 
officer satisfactory, the excess amouJJt may be de
emed to be the income of the assessee for such 
financial year. The Act also provides for levy of 
penalty on the concealed income. 



4.30 i NcmiE EscAPING AssEss~iENt 

(i) In the assessment of an individual for the as
se~sment year J 980-81 comp~eted in December 198 1, 
the investment in construction of hous~ property 
from January 1979 to March 1980 was accepted at 
R s. 2,50,000 as shown by the assessee. Subseguent.ly, 
the department made a sea rch in the rcs1de1!lial 
pr.;mises of the assessec in July 1985 a ~1d s .. :ized 
loose papers which indicated that the rnvestmcnt 
made in the construction of house property was 
more than that declared in the return of income 
for the assessment year 1980-8 1. The asses~ing oJ·~cer 
therefore, made a reference to the va luation 0H1cer 
of the departmen t for finding 0ut the correct cost 
of construction of the house property. The d.;part
mental va luer in his report (January 198'6) val ued 
the cost of construction at Rs. 5,50,200. On 1 he 
basis of the departmental va luer's report, the ilivest
ment made in the house property i!Xceeded the 
amount shown by the assessee by Rs. 3,00,200 
<Rs. 5,50.200- Rs. 2,50,000l . The excess amoui'l t was 
liable to be treated as income of the assess·~e for the 
assessment year 1980-81. The department did not, 
however, reopen the assessment already completed 
for this yea r to tax the d1ITerence of ~~. 3,00,200 " 
The mistuke resu lted in escapement o( rncome of 
Rs. 3,00,200 witb cons·equent short levy of tax of 
Rs . 2,09 ,274. Penally fo r concealment of incom~ 
was also required to be quantified. 

The Ministry of Fi 1. ance have ac~epted the objec
tion. 

(ii) In the case of an asses~ee firm, the Sales-tax 
[;'epartrnent r~ ided its premises and seiz~d books 
accordino to which the assessee bad closrng stock 
of Rs. 7,32,297 on 3 1 March 1982. As per copies of 
accounts filed with return of incvme the closing 
stock was Rs. 3,15,690. The difforence in two sets 
of accounts call ed for addition of Rs. 4,16,607 
in the ta xable income of tl;e assessee which was not 
done and eventually rest1lted in short levy of tax 
of Rs. 1,09,98 l in the case of the firm and its part
ners. 

The department has accepted the c,1bjection. 

The paragraph was ~eferred t~ the Ministr:rr of 
Finance for comments 111 July 1% 9; the reply from 
the Government has not so far been received 
(October 1989). 

2. All income accuring or arising to an asscssee 
in India in a previous year relevant to the assess
ment year is includible in the total income of that 
asscssee. 

(i) It has been judicially held 027 !TR 650) 
that interest awarded by the court on the amount of 
additiona l compensation of land, decre~.1 . to the 
owner of the Janel tmdcr the land acquiSit10 11 prc
ceedings becomes the income of the person on the 
date of decree. As such the aruount of inter.est 
received by an assessee consequent upon the passing 
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of a decree, awarding the additional compensation, 
is assessable as income of the previous year in 
wh ich the decree is passed. · 

Land measuring 17 acres, 2 kanals and 12 marlas 
owned jointly by .five assessee individuals "ilh equal 
sta tus, was acquired by the State Government in 
March 1978. The compensation was enhanced in 
May 1982 from Rs. 20,000 to Rs. 1,40,000 per 
acre apart from a llowing simple interest at the rate 
o( 6 per cen t per ann um thereon under Courts 
orders. Share of each assessee in the interest income, 
amounted to Rs. 1,25,280 byt in the assessment for 
the assessment year 1983-84 completed in August 
1987, a sum of Rs. 34,923 only was subject to tax. 
T his resulted in under-assessment of income of 
H:.. 90.357 in each case a nd consequent short levy 
lo tax aggregating to Rs. 2,75,835. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989). 

(ii) The wealth-lax rdurn Jileu by an a sses~ee 
individual showed thal he had a balance of 
R::.. 30,02,696 representing compulsory deposit as 
on 31 Ma rch 1984 on wbich interest at 11 per cent 
worked OLll to Rs. 3,30,296. This amo unt was not 
returned by the assessee in the income-tax return 
filed (or the previous year relcvam to the assess
ment year 1985-86 nor was this amount brought to 
ta x in the assessment completed in February 1988. 
T hus, an income of Rs. 3,30,296 t>scaped asses~ment 
for the assessment year 1985-86 resulting in short 
levy of tax of Rs. 2,04,370. 

The Ministry of Finance have accepted the objee
tion. 

3. If the assessing officer has reason to bdieve 
that by reason of omission or fa ilure on the part of 
the assessee, to make a return for any assessment 
yeat , or in consequence of inforrnal ion in his pos
session, has reason to believe tha t income charge· 
able to tax has escaped assessment for any assess
men t yea r, he shall call upon s•.icb an assessee to 
lilc retu rn of inco me and assess such income. 

An assesscc individLJal was a partner in a r~gis
ll!rcd firm. T he share income from the firm allocat
ed lo the assessee for the assessment year .1983-84 
was Rs. 7,643 as could be seen from the assessment 
of th e fi rm concluded in October 1985. The asses
sce sold a dumper to the firm in April 1982 whose 
written down value on date of sale was Rs. 1,36,472 
for a consideration of R . 2,00,577 and derived a 
profit of Rs. 64,105. The assessee had also received 
c:on::.ullancy charges of Rs. 15,000 and Rs. 12,000 
in the a~scssment yea rs 1982-83 and 1984-85 on t.be 
ba~is of which the consultancy charges for the as
sessment year 1983-84 could be assessed at 
Rs. 12,000. However, the asessee did not tile the 
return of income for the assessment year 1983-84. 
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Though the information regarding taxable income 
of the assessee was availa ble with the department 
a nd the asse see had failed to ti le the return of in
come fe r the asscssmeut year 1%3-84, no act ion was 
taken to as~ess the ·escaped it;com.::. Omission to 
do so resulted in escapment of ; 1~c0111e of Rs. 83,748 
and non-levy of tax of Rs. 1,26, ! 03 including interest 
and penal ly for non fili ng of the retu rn and non
pC1ymc nt ot adva nce-tax. 

T he paragraph was r~ferred lo the M inistry of 
fi nance for com ments in August 1989; the reply 
fro m the Government has not so far bee n rc:ceivl;!d 
(October 1989). 

..+. The to tal income of a person ~hould incl ude 
a ll income llrn t accrues to him in I ndia , during the 
prcvio 14s yea r. Where an asse5sce maintams accounts 
according to mercantile system, 1 he income com
pl1tcd for assessment should be the income actually 
earned though not realised, bringing into credit, 
wha t is due immediately it becomes lega lly due, 
even though it is not actually received duri11g the 
year. 

A ccordmg to the terms of contract entered into by 
an assessee tirm, e ngaged in cons truc tion activities, 
with a Public Sector Company, certain amounts 
were dcducLed from the bills payable ·for work done 
towards security deposit and retention money. 
These amounts being deductions flom income re· 
tained to so urce fulfilment of obligations under the 
contract and being eventually receiva ble, were in
cludible in the total income liable to tax, though no t 
received immediately. lt was, however, not iced that 
such deductions amounting to Rs. 2.50 lakhs out of 
the bills for work done for R s. 100.1 5 lakhs during 
the previous year relevant to asse::.sme nt year 1986-
87 remained to be brought to tax in the assessment 
completed in December 1987. The omission result
ed in escapment of in come of R s. 2.50 lakhs involv
ing short levy of tax of R s. l. 14 lakhs. 

The paragraph was referred to the M inistry of 
Finance for comments in August 1989; the reply 
from the Government bas not so far been received 
(October 1989). 

4.31 Incorrect/irregular set off of losses 

1. It has been judicially held that if the income 
from certain proper ty is not chargeabk to iucome· 
tax under the provisions of the Income-tax Act, and 
co uld not, therefore, be included in the total in
come of the assessee, the question of determination 
of income or loss did not arise and such loss can
not be set off against income under any head charge
able to income-tax. It h as also been judicially held 
tha t the income of a n educational institution will 
be exempt only on that part of the income which 
has a direct relation or is incidental to the running 
of the ed ucational institution \ 118 ITR 235, 111 
lTR 42) . Thus income of an educational institution 
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fro m unexplained investment i.11 house property can 
not be adjusted against tbe losses arising out of 
r unn ing of lhc educational institution . 

l n the assessmen ts o f an educa tional institution 
for the assessment years 1984-85 and 1985-86 com
pleted in March 1987 and March 1988, unexpla in
ed investments in ho use properly amounti ng to 
Rs. 2,26,500 aud R s. 2,99,950 i cspectively were 
held to be the inco me of the assessee f rom undis
closed sources. Such income was adjusred against 
the losses of R,s. 2 ,26,500 and R s. 7 ,07 ,823 from 
r unning of lhe educationa l insti tution a nd tbe resul
tant inco me was determined a t Rs. Nil and ( - ) R s. 
4,07,873 respectively. As the income from u1:dis
closcd sources was not exempt and the losses from 
running cf the institulion were not inciudible in the 
computation of to tal income, the e11tire income of 
Rs. 2,2-6,500 and Rs. 2 .99,950 from tuid isclosed 
sources was to be taxed in the assessments for the 
assessmen t years 1984-85 and 1985-86 respectively. 
The mistake in not doing so resulted in total short 
levy of tax of R s. 5,19,856 incl uding interest for late 
1iling of the rcttnns and non payment of advance 
tax. 

The paragraph was referred to the Ministry o f 
Finance for comments in August 1989~ the reply 
from the Government h as not so far been r eceived 
(October 1989) . 

2. The Central Board of D irect Taxes have, in 
their inst ructions issued in D ecember 1988, clarified 
that ii making summary assessments , adjustments 
to rectify arithmetical errors in the returns, accounts 
and documents, as also to give effect to the d·educ
tion of carry forward loss clc., with reference to 
past records have no t been made, remedial action 
~hould be taken to rectify such mistakes. 

(i) l n the assessment of an i ;~d i vidual for the 
a5sessment year 1985-86 completed in November 
1987 the carried forward business loss of 
Rs. J, 73 ,049 was set off against income from oth er 
heads. As business Jo s of earlier years can be ad
justed against b usiness income only a nd not against 
income from other beads and for the assessment 
year 1985-86 the assessee had shown a business lo~s 
of R s. 24,195, the above set off was not in order_ 
The incorrect set off of business loss resulted in 
under-assessment of income of R s. t. 73,059 in
volving short levy of tax of Rs. 1,05,669 including 
interest for delay in filing of return. 

The Ministry of Finance have accepted the 
objection. 

(ii) The assessment of an individual for the asses. 
sment year 1979-80 was completed in April T987 
after allowing se t o ff of business Joss of R s. 1.49,422 
which was brought forward from the assessment 
year 1975-76. It was, h owever, noticed in audit that 
the income from business during th~ asses&ment 
year 1979-80 was R s. 35,076 only and the balance 
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of in~ome related to the income like capital gains 
and rncome fro m othe r sources. The qu antum of 
loss actually avai fable for sel off was, therefore, 
R s. 35.076 o nly . T he excess set off e;f b t~ si ncss Joss 
t~. the extent of Rs. l, L4,346 resu lted in shorL levy 
0 1· ta x of R s. 85,50L includi;1g interest for la te fi ling 
of return. 

. The M ini:i try of Finance ha ve a<.:cepkd the objec
tion. 

. (iii) An unregistered firm was assessed o n a net 
rncome of R s. 33,760 in the assessment year 1983-
?4 after adjustm ent of losses of earlier years impiy
rng thereby tha t there was no further loss to be 
carried forward. However, losses of R s. 1,02,607, 
R s. 62,295, R s. 27,196 and R s. 31,693 were adjust
ed a s unabsorbed ca rried forward losses in the 
a ssessm ent years 1984-85, 1985-86, 1986-87 and 
1987-88 respectively assessed between May 1985 
and November I985. This resulted in short assess
ment of inco~ne to this extent in the assessment 
years 1984-85 to L986-87 resulting in sho rt levy of 
tax of R s. 74, ll6. 

. The pa ragraph was referred LC' the M ini:itry of 
Finance fo r comments in July 1989; the reply from 
the Government has not so far been received 
(Octo ber 1989). 

3. Wh~re the a ssessee is a registered firm, any 
loss which canno t be set off against any other in
come of the firm, shall be apportioned between the 
partners of the firm and they alone shall be entit!ed 
to have the amount of the loss set off and carried 
forward for set off. 

While completing the assessmen t of a rcgislc red 
fi rm for the assessment year i985-86 in J anuary 
1988, the assessing officer adjusted the brought for
ward loss of previous year a mounting to 
R s. J, 16,320 as claimed by the assessee. On sc.:ruti11y 
of the assessment records of the previous year, i.e., 
assessment year 1984-85, it appeared tha t the asses
see had filed a loss return of Rs. 1,16,320 but in 
assessment it turned into a positive income of 
_R s. 66 ,280. Thus, the carry forward of loss of 
Rs. J ,16,320 from assessment year 1984-85 and its 
set off in a ssessment year 1985-86 was not in orJer . 
The mistake resulted in short computation of tax
able income of R s . 1,16,320 with consequent under 
charge of tax of R s . 76,186 including interest in 
the bands of the firm and its three out of fo ur 
partners. 

The Mini~try of Finance have accepted the objec. 
ti on. 

4. No loss is allowed to be ca rried f0rw,1rd a nd 
set off against the profi ts of future years unless such 
loss bas been dete rmined in p ursuance of a return 
tiled by the asscssce. 

In the case of an unregistered Jinn for the assess
ment year 1984-85, assessed w1def the summa ry 
assessment scheme in September 1987. the loss of 
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Rs. 63,831 relating lo th..; assessment year I983-84 
was deducted from the business profits chargea ble 
lo l<1x. ~he a~sessee, however, had not (iled any 
rct~1 rn of loss for the assessment yea r 1983-84 and 
as such n o loss for this year had bet::n de termined. 
l11corrcct a lowance of this undetermu1ed loss from 
~he profits of the .assessment year 1984-85 resulted 
111 sJ1ort compura t10n of total income by Rs. 63,83I 
with co nsequent under char 0 e of lax of R s. 74,220 
. . . . 0 
w cJudmg mterest for delay in iiling of return and 
non-payment of advance-tax . 

. The paragraph was referred to the MinistJ"y of 
Fmance for comments in April 1989; the reply 
from the Government has no t so far been received 
(October I989). 

IRREGULAR EXEMPTIONS AND EXCESS 
RELlEFS 

4.32 Incorrect aUowance of relief in respect of ex· 
port turnover 

J. Under lhc provt!:>ions of the Inco me-tax Act, 
l 961, as appl ic.:a bJ e upto the assessment year 1985-
86, a n assessee being an Indian company or o ther 
asscssee res id en t in Lndia engaged in export busi
ness of any goods or mercl1and1se other than agri
cul tura l prima ry commodities, mineral oils, mine
rals and o res and such o ther goods notified and 
specified in this behalf was entitled to a deduction 
in the co mpulallon of taxa ble income of an amount 
equal lo one per cen t of the export turnov-.:r plus 
a further amount equal Lo five percent of incremen
tal -export turnover of such goods or merchandise, 
if the sale proceeds thereof were receivable in con
vertible fo reign excha nge. F or this purpose, the 
export turnover bas been defined to mean the sale 
procce~s of any goods or merchandise. exported out 
o f India, but does not include freigh t or insurance 
al iributablc to the transport of the goods, or mer
chandise, beyond the customs s tation as defined in 
the Customs Act, 1962 (52 of 1962). 

(i) The Central Board o ( Direct Taxes clarified 
1 n January 1987 that r ice is an agricultural primary 
commod ity. 

An assessec firm engaged in the export of rice, 
was allowed (November 1985 and Octo ber 1986) 
d ed uc tions of Rs. 1,47,310 and Rs. 2,78,972 o n the 
expor t turnover d uring assessment yeHrs L983-84 
and 1985-86 respectively a ltho ugh rice is an agri
c ultural primary co mmod ity. The incorrect al
lowance of deduc tion resulted in under-assessment 
of income in volving short levy of tax aggregating 
to R s. 2,04,304. 

The departmen t has accepted lhc objection. 

The pa ragraph wa s r (: fc rred to the Mini stry of 
Finance for comments in A ugust 1989; the reply 
fro m tbe Governme;·1t has not: so f:ir been received 
(October I989). 

._,. 



~. 

4.32 EXPORT T URNOVER R ELICF-C0-0PERATIVE SOCIETIES 4 .33 

tiil 111 th e a ssc~smcnt of an assesscc rcg i ~tcred 
f1rm enn-aoed in the export of yuartz and feldspat. 

"'"' I d . for the asscs<;mcnt year 1985-86 comp ete 111 

August 1987. a sum of Rs. 2.92.3 19 <'lit of a ~ um 
of Rs. 3,78.996 cla imed by the ass::ssee was not 
allowed by !he department as deduction in respect 
of profits on export turnover on the ground that 
quartz and feld spar exported were nothing but 
minerals. Audit scru tiny of records (August 1988) 
revealed th:1 l the assessee had chimed a tob l de
duction of Rs. 3.78,996 which was mcide ur of <'llC 

r cr cent or total export turnover [1nd iive pcr ~cn t 
of the incrcrne11lal turnover. As the as-.essec- ftrm 
was only enga)!ecl in the cxpor~ .of miner:1 l ~or 
which the deduclion is not adm1ss1hle, the entire 
sum of Rs J .78.996 should have been cli.;;a llowcd. 
The omissi~n to disa llow the balance of Rs. 86, 177 
also resulted in short com r uta tion of income of. 
like amount in volving short levy of tax of Rs. 73,502 
in the hand,; of firm and ib partners including in
terest for ddayed filing of return and short pay
ment of advance-tax. 

The Minbtry of Finance have accepted the 
objection. 

2. Under the provisions of the Act as applicable 
for the assessment years 1987-88 and 1988-89, an 
assessee being an Indian company or a perso.n orhe.r 
than a c~)mpany resident in Ind ia, engaged tn busi
ness of export out of India o( any goods or mer
chandise. during the previous year. shall be all-,wed, 
in computing the tota l income a deduction equal 
to the aggregate of 4 per cent of the net foreign 
exchange real isation and 50 per cent of so much 
of the profits derived from the exports of such 
goods or merchandise as exceeded the 4 per cent 
of foreign exchange rea lisa ti on . However, the ae.
crre!!a te deduction allowable would not exceed the 
~xp-ort profits. Further, to avail the <1foresaid de
duction. the assessee is required lo create a reserve 
account (to be utilised for the purposes of the 
business) hy debiting to the profi1 and kss account 
of 1he previous yea r in which deduction is claimed 
of an amount equal to the amount of deduction. 

(i) A registered firm claimed and was allowed a 
deduction of H . 2.70.035 out of income from busi
ness of exports out of I nd ia. fo r the assessment 
yea r 1 987·~8 (assessment completed in March 
1988). The firm had, however, created a n~serve of 
Rs. 1.12.282 c1nly and not an amount equal lo the 
deduction cl~ imed and as such the deduction was 
to be rest ricted to this amou11t. Onii5sion 10 do so 
result ed in excess deduction of Rs . l,57,753 with 
consequent short levy of tax of Rs. 78.296. 

The Ministry of Finance have not accepted the 
objection stating that the ascessmcn t was completed 
under the summ:.t ry a£sessment scheme. 

<ii) Jn lhe nccounts of the previous year relevant 
to the asscssmen t year 1986-87, a registered firm 
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created a reserve for Rs. 35,000 only a nd became 
el igible for th e deduction in respect of export turn
over t•> the ex ten t of Rs. 35.000. However. in the 
a~~cs~ 11 1cn t c.:om plc.:ted in March 1988, a deduction 
of R s. I .5.L879 fo r the export turnover was allowed 
without Jim1ti11g the same to the nmo11nt of the 
reserve. The n~istake resulted in under-assessment 
of income of Rs. 1.19,879 and short levy of tax 
of Rs. 7-U20 in the hands of the firm and its 
pa rtners. 

T he derartmen t has accepted 1he ohj•cction. 

The pn rasn1ph was referred to the 1'.1inistry of 
F inance for comments in August 1989: the reply 
from the Government has not so far been received 
(October 1989). 

(iii) f n the assessment of a re~ istered firm for 
the assess:i1cnt year 1986-87 completed in Fehru:wy 
1988', the assessing officer allowed a deduction of 
Rs. 1.16.904 from profits deri ved from export 
busines.;; thou~h the assessee firm did not create the 
correspondin.i reserve account and as such was not 
e ligible fo r the relie( in respect of the export l11rn
over. The incorrect allowance of relief resulted in 
under-assessment of income of Rs. 1.16,904 involv
ing short levy of tax of R s. 72,506 in the hands of 
the firm and its pnrtners. 

The department has accepted the objection. 

The rarngraph was referred to the Ministry of 
Finance for comments in April 1989; the reply 
from th~ Government ' lta.;; not so far been received 
<October 1989). · 

4.33 Incorrect exemption in the case of co-operative 
society 

I . Under the provisions of the Income-tax Act, 
1961. in the case of an assessee co-operative society 
engaged in the coll ective disposal of the labour of 
its members. the whole of the amount of profits 
and gains of business attributable thereto shall be 
deducted in co nruting the total income of the 
~tssessee . provided the rules and bye laws of the 
society restrict the voting rights, inter-alia, to the 
i11clividuals who contribute their labour. 

In th~ case of an ar.sessee co-operative society 
engaged mainly in the colJective disposal of labour 
o[ its members by commercial cxploital!ion of 
fo rest coupes, th e bye Jaws of the society provided 
thnt any adivasi or social worker is eligible to acr 
qu ire shares in the co-operative society and secure 
voting rights in the society without the necessity of 
having to contribute labour. Since under the bye 
laws of the socie'.y voting rights. were not restricted 
to members who contribute iabour, the society was 
not eli.gible for any exemotion. However, in the 
con1putatin01 ')f income for the assessment years 
1981-82, 1982-83 a nd 1983-84 completed in 
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January J 984. March l'J85 and March 1986 respec
tively, the :tssessec was allowed exemption of the 
income from ihe collective disposal of its labour 
in the same proportion as the number of members 
contributin2 labour bore: to the tota l nu1nbcr of 
members. The mistake resulted in under as~c')s
ment ot income of Rs. 12.75,517 and short levy of 
tax of Rs. 5.61.!.16 for 1hc three assessment year . 

The department has accepted the objection. 

The pi:iragraph was referred .to the Ministry of 
Finance for comments in Apnl 1989; the reply 
from the Government has not so fa r been received 
(October 1989). 

2. The profi ts or gains of a co-operative ~ociety 
attributable inter alia. to banking business or pro
viding credit facilities to its members, etc .. are 
allowed as deduction in computing its taxable in
come. Certain deductions are allowed from the 
e:ross total income with reference to the nature of 
income. In respect of income by way of interest or 
dividend derived by a co-operative society from 
investments with any other co-operative society. 
the whole of such income is exempt from ta x. 

(i) Jn the assessment of a co-operative suga r mills 
assessed as 'association of persons' for assessment 
years 1983-84 and 1984-85 completed in March 1986 
(revised in January 1987 and March 1987 respecti
vely) the sums of Rs. 83,801 and Rs. 95,579 
received as interest from its members on the c:d
vances made to them for purchase of manures, 
etc., wer~ allowed as deduction in the computation 
of its taxaolc income. As tile society was not en
gaged in the business o( ban king or providi ng credit 
facilities to its members and as the interest income 
was not derived from unothci co-operative society. 
the interest so received was not eligible for exemp
tion. The incorrect exemption allowed resulted in 
short computation of income by Rs. 83,801 nnd 
Rs. 95.579 for the two assessment years involving 
short levy of tax aggregating to Rs. 79.883. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in April 1989 : the reply 
from the Government has not so for been received 
(October 1989). 

(ii) In the case of an assessee, a co-operative 
society, in the computation of income tfor the asc;ess
ment year 1983-84, assessment for which was com
pleted in February 1986, the gross amoun t. of 
Rs. 1,52.493 being interest from other co-operative 
societies was considered as fully exempt and ex
cluded from the grosg. total income but the s:;ime 
amount was again included in the computation of 
the net income eligible for exemption. Further, 
gross income of Rs. 96,044 from dividend from 
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co oper1thc s:icieties was allowed full exemption 
without 1es!1 icting it to the net income from the 
source. Resides, \vhile working out the proportio
n:l!~ cxpi.:nd i1 ur~ rda lable to the exempt income a 
sum of R ~ . I, 13.000 w;is co:-isidered a<> expenditure 
even th0ugi1 it formed part of a contra entry in 
the profi t and loss nccoun t whole o( which had b~en 
excluded in the computa tion. The above mistakes 
resulted in under-assessment of income of 
Rs. 1.49.366 <ind short levy of tax of Rs. 74,699 
including· e>:cess grant of interest for excess pay
ment of advance-tax. 

The Ministry of Finance have 3Ccepted the obj.:c
tion. 

4.34 Incorrect allowance of relief in respect of pro
fits from newly established indusfrial under
taking prior to 31 March 1981 

1. Under the provisions of Income-tax Act, 1961 , 
prior to its Gmendml!nt by the Fi1rn nce Act, 1980. 
wh.,re the gross tota] income of an ass:-ssee included 
any profits~ and ga ins derived from newly establish
ed undertaking which went in to production before 
I April 198 1. the assessec became entitled to tax 
relief i1J respect of such profit s and ga ins upto 6 
per cent per an um 0 ·} per cent from I April 1976) 
of the capitn1 employed in the industrial under
taking in the cissessment year in which the under
taking began to manufacture or produce articles 
and also in each of the four succeeding assessment 
yea rs in the normal comsc and in each of the six 
succeeding a~sessmen t years in the case of C')·Ope
rative society. Where. however. such profits and 
ga ins kl ! short of lhe relevant amount of capital 
employed during the pre\' ious year the amount of 
such shortfall or deficiency was lo be carried for
ward and set off against futu re profi ts upto the 
seventh a<>sessment yea r reckoned from the end of 
i ni ti at assessment year. 

(i) An assessee firm was allowed (between March 
1986 and March 1988) deductions amounting to 
Rs. 89.751, Rs. 1,44,608, Rs. 88,387 and Rs. 2,02.347 
in the four assessment years 1982-83 to 1985-86 
in rcsrect of an industrial undertaking which show
ed losses of Rs. 10.00AOO, Rs. 9,64,694 Rs. 1 I ,64.571 
and Rs. 9.37,895 in these asse~sment years. As th '::re 
were no profits fro m this industrial undertaking, 
dccl uctions were allowed from other profits and 
!?a ins of th·c assessee which was not in order as 
iosses could only be carried forward to be adjusted 
against nrofits and gains, if any. from the industrial 
undertaking in the following assessment years. The 
all owance of irrc!!ular deduction led to underassess
ment of incom'e of Rs. 89.751, Rs. 1,44,608, 
Rs. 88.387 and Rs. 2.02.347 in the four assessment 
vca rs 1982-83 to 1985-86. Besides, income of 
Rs. 2.600 on account of profit on sale of import 
entitlement and Rs. 39,899 on account of incentive 
subsidy in octroi account, escaped assessment in 
assessment year 1985-86 resul ting in further under 
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assessment of income by R s. 42,499 with aggregate 
short levy of tax of R s. 3.92.067 in the hands cf 
the firm a nd its partners. 

The pa r:1gr:1ph wa..; refr rred to the Mi nistry of 
Fi nance for comments in July 1989; the reply fro m 
the Government has not so fa r b~en received 
(October J 989\. 

(ii ) An assessec co-operative · society, running a 
dairy started func tioning in the previc us year rele· 
vant to the asse~sment year 1974-75. llnd was e11titl
cd to the deduc tion upto assessment yea r 1980-81. 
However, in the assessment fo r the assessmen t years 
1981-82, 1982-83. 1983-84 assessments whereof were 
completed in August 1985 such deduction was 
allowed resulting in excess relief of R s. 6,65,490 
and short levy of tax aggregating to R s. 2.79,616. 

The department has acce pted the objecti on. 

The pa ragraph was referred to the Ministry of 
Finance for comments in Jul y 1989; the reply from 
the Government has not so far been received 
(October 1989). 

(iii) In the assessment of a registered firm for 
the assessment year 1986-87. tax ' holiday relief to 
the extent of Rs. 1.46.154 for that y~ar and also 
a sum of R s. 1,22,016 as carried forward relief in 
respect of the previous assessment year 1985-86 was 
allowed. The relief allowed was in respect of profits 
a nd gains derived by the assessee in respect of its 
new ind ustrial unit, the income whereof was being 
returned by the assessee firm from the assessment 
year 1980-81 and accordingly the said relief could 
be available to the assessee only upto and inclusive 
of assessment year 1984-85. The allowance of tax 
holidav relief for the assessment years 1985·86 and 
1985-87 was. therefore, 11ot in order. Thr mistake re
sulted in under assessment of income by Rs. 2,68 , 170 
involving a total short levy of tax of R s. 1.32,695 
in the hands of firm and its partners. 

The Ministry of Finance have accepted the ob
jection. 

(iv) In the case of a registered firm , the assessinl? 
officer had incorrectlv allowed carry forward and 
set off of a relief. of Rs. 71.683 against the income 
of assessment vear 1984-85 (assessment completed 
in February 1987) although according to assess
ment record for the assessment yerir 1983-84, no 
such relief was to be carried forward and adiusted. 
The incorrect carry forward and set ofI of relief 
of R s. 71 .683 resulted in short levy of tax of 
Rs. 62,580 in the hands of fi rm and its partners. 

The department has accepted the objection. 

The paragrnph was referred t0 the Ministrv of 
Finance for comments in May 1989~ the reply from 
the Government has not so far been received 
(October 1989). 
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4.35 Non-Levy / ,incorrect levy 9f interest 

1. Under the provisions of the l ncome-tax Act, 
196 1. where on making the regular nssessment. th~ 
Income-tax Officer Ands that an nssessee has not 
sent a statemen t of adva nce-tax payable by him 
com puted in th~ manner laid down in the Act, or 
h:is not sent an estimate of his curre nt income and 
the adva nce-tax payable by him 011 the current in
come and has also not paid any adva nce-tax, simple 
interest a t the ra le of 12 per cent (] 5 per cent from 
I October 1984) per annum from lh ~ first day of 
April nex t following the financial year upto the 
date of regular assessment shall be payable by the 
asse,see on the amount of assessed tax. 

(i) The regul ar assessment of an indi vid ual for 
the assessme~1t year 1979-80 was completed on 7 
March 1988 with a tax demand of R s. 43, 13,869. 
The interest payable by the assessee on the assessed 
tax for fa ilure to fi le a statement /estimate of ad
va nce-tax and for non payment of advance-tax wa~, 
however. levied only upto 16 March 1982. the date 
on which a draft assessment order had been pro
posed by the assessing officer. The assessee hav ing 
obta ined an o rder of stay from the High Court (17 
March 1982) agai nst the proceedings in hi s case. 
the regular a<;sessment was concluded only in March 
J 988 after the stay was· got vacated in February 
J 988. I nterest leviable upto the date of regular 
assessmen t (7 March 1988) was not. however, re
determined to cover the entire period from 1 April 
1979 to 7 March 1988. This resulted in shor t levy 
of interest of R s. 34.1 8,742. 

The Min istry of FiMnce have accepted the 
objection. 

(ii) The assessmen t of an individual for assess
ment vea r 1985-86 was completed in February 1988 
and revised in August 1988 on a revised taxable 
income of R s. 7,85.690. T he assessee had neither 
fi led any statement of advance-tax nor paid any 
advance tax and was. therefore, liable to pay an 
interest amounting to Rs. 1.64,475 which was, how
ever, not levied. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989\. 

(i ii) While completing the assessment of an indi
vidual for the assessment year 1985-86 in March 
1988, the period from April 1985 to February 1988 
for which interest was chargeable for non submis
sion of estimate of advance-tax was incorrectly 
taken as 12 months instead of 35 months. The 
mistake resulted in short levy of interest of 
R s. 89,746. 

The paragraph was refered to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989). 
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2. Any demand for tax should be pa id by an 
assessee within thirty five days of service of notice 
of demand and failu re to do SJ would attract sirnph~ 
interest a t I 2 per cent ( 15 per cent from I October 
I 984) per annum from the date of defa ult. Under 
the Income-tax Rules, 1962, where the demand is 
not pa id before the end of the financ ial year, inte
rest is to be calculated upto the end of the financial 
yea r and a demand notice issued within a period 
of thirty days from the end of the fina ncial year. 
In April 1982, the Board issued instructions cla ri
fying that the interest is to be calculated on the 
basis of the date of service of original dema nd 
notice on tax finally determined in cases of asses~
ments set aside or varied by appellate au thori ty 
and the fact that during the intervening period there 
was no tax payable by the assessee under any ope
rative order would make no difference to the posi
tion. In November 1974, the Central Board of Direct 
T axes issued instructions tha t interest for belated 
payment of tax should be calculated and charged 
within a week of. the date of fi nal payment of tax 
demand. 

(i) The assessment for assessment year I 980-8 I 
of a registered firm was completed in Sep tember 1983 
and the notice of. d emand for R s. 17,30,787 served 
in September 1983 became due for payment i11 
October 1983. In the revision made in D ecember 
1983, the demand was reduced to R s. 13,92,545. 
This was partia11y collected to the extent of 
Rs. 9.81.167 between Ma rch 1985 a nd April 1985 
by adjustment against the refund due to the assessee 
for the assessment years 1981-82 to 1984-85. F or 
the belated payment of tax, the assessing officer 
should have cha rged interest. Further, under the 
Income-tax Rules, interest was also chargeable for 
the balance of tax demand of R s. 4.11 ,378 out
st~nding on 31 March 1987. However, no such inte
rest was charged for the delay in payment of tax. 
This led to aggrega te non levy of interest of 
Rs. 4,01,930. 

The Ministry of F inance have accepted the 
objection. 

(ii) The original assessment of a registered firm 
for the assessment year I 980-8 I was comoleted in 
July I 984 and subseq uently revised in February 
1986 raising a net tax demand of R s. 12,27,442. 
O ut of this. fl <;Um of R s. 3,99.509 was collected in 
January 1987 and March 1987. The assessment 
was further 1·evised in October 1987 to give effect 
to aope11ate orders and the demand red uced to 
R s. 3,16,750 resulting in a refund of F s. 82.759. 
However, interest amotlllting to Rs. I, 15,487 for 
the belated payment of tax was not charged. 

The Ministry of F inance have accepted the 
objection. 

<ili) Tn the case of an assessee individual a tax 
demand of R s. 28,10.328 W? S raised on 21July 1987 
which was required to be paid before 9 September 

J 987. The a mount was p::iid in instalments and the 
last instalme.nt of R s. 15.06,959 was paid fiv= months 
after the expiry o f spccifi..::d date. Thus, the assessee 
was liabh.: to p;1y i11 le rc.;t arno u11 ting to Rs. 94,180 
for the delay in paymenl of the taxes due bu t no 
action was taken to levy the inte rest. 

T he M in istry of Fina nc'.! have :;ccepted the objec
tion. 

(iv) A n ind ividual a ~sessee was served with a 
demand notice on 27 September 1984 to p :1y tax of 
Rs. 2,13,425 for t he a~~sessmen t year 1979-80 (assess
ment completed in September 1984). This demand 
was Sl.lbsequently red uced to R s. 1,97,830 on 24 
March 1988 as a resul t of appellate c rders. While 
serving demand notice in March 1988, interest for 
non payment of tax for the period from November 
1984 to Feb?"Ua ry 1988 was calculated as R s. 9 ,890 
only instead of the correct sum of Rs. 98,900 result
ing in short levy o f interest of R s. 89,0 lC\ 

The paragraph was referred to the Minist ry of 
Finance fo r comments in April 1989; the reply from 
the Government has not so far been received 
(October 1989). 

3. Where the return of income fo r an assessment 
year is fL!rn ished after the sp ecified date, the assessee 
is liable to pay simple in terest at I 5 per cent (from 
l Octob'er 1984) per annu m from the date immedia
tely following the specified date to the date of fur
nishing the return. on the amount of tax payable 
on the total income as determi ned on regular assess
ment as reduced by the advance-tax, if any, paid 
and any tax ded ucted at source. 

( i) An assessee, a registered fi rm, filed the return 
of income for the assessment year 1986-87 (previous 
year ending on 30 June 1985) on 28 D ecember 1987 
i.e., after a delay of I 7 months. While completing 
the assessment in March 1988. the assessing autho
rity levied interest of R s. 72.694 as against the 
correct amount of R s. 2.47,170 JeviabJe for belated 
fil ing of return. The mistake was clue to the calcuJa. 
tion of interest for a period of five mon ths only 
instean of for 17 months. This resulted in a short 
levy of interest of R s. 1.74,476. 

The Ministry of F inance have accepted the 
objection. · 

(ii) P ri or to th e assessment vear 1985-86, for 
calculation of interest in the case of a r ej!iStered 
fi rm, the tax payable o n the total income shall be 
the a mount of tax which would lrnve been payable 
on the totr-i l income if the fi rm had been assessed 
as an unregistered firm. 

While finalising the assessments of a registered 
firm for the assessment years I 983-84 and 1984-85 
in Senternber 1986 and . M arch 1987 respectively, 
the deoartment levied interest for b~late<l st1bmis~ion 
of T0turn and for short nayment of advance tax. F or 
the assessment year 1984-85, tl1e department levied 
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in.erest for belated subm:ssion of return on the basis 
ot tax payable by the regiscered firm insteao of cdl
culatmg the interest on the basis of tax payable as 
umeg1sLered firm. F urtJ:J.er, the department incor
rectly applied the rate of 12 per cent for the entire 
p~riod witno ut charg111g interest at the higher rate 
of 15 per cent from October 1984. The mistakes 
together with minor arithmetical errors .led to total 
short levy of interest of Rs. 79,107. 

. The paragraph was referred to the Ministry of 
Fmance for comments in J Yne 1989~ the reply from 
the Government has not so far been received 
lOctober 1989). 

4. If a person responsible for deducting tax at 
source does not deduct or after deductii1g fails to 
pay the tax as required by or under the Income-tax 
Act, he / it shall be liable to pay interest at ,12 per 
cent 05 per cent from 1 October 1984) per aunum 
on the amount of such tax from the date on which 
such tax was deductible or dedqcted, to the date 
on which the tax is actually paid. 

During the previous years relevant to the assess
ment years 1980-81 to 1984-85 an unregistered firm 
ded.ucted tax at source aggregating to Rs. 4,72,737 
on interest paid by it. The firm was required under 
the Act to credit this tax deducted at source to the 
Government account but the firm did not deposit 
the same and apportioned the same keeping them 
under unpaid liabilities apparently for long periods 
ranging from 2 to 7 years. As a result huge amounts 
of taxes deducted at source remained unpaid long 
after its deduction. Besides, there was no details of 
payment or indication of payment of any tax except 
for the assessment year 1980-81, in the absence of 
which exact position of taxes due to Government but 
not actually paid was not ascertainabk. Failure to 
deposit the tax deducted at source to the cerdit of 
the Central Government rendered the assessee also 
lible to pay interest. No such interest was, however, 
levied by the department. The omission led to non 
levy of interest aggregating to R s. 2,83,375 calcu
lated upto 28 February 1986 in respect of tbe afore
said five assessment years. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in May 1989~ the reply from 
the Government has not so far been received 
(October 1989). 

5. Any person, not being an individual or a Hindu 
undivided family, who is responsible for paying to 
a resident any income by way of interest other than 
income chargeable under the head "Interest on 
scrurities" , shall, at the time of credit of such in
come to the account of the payee or at the time 
of payment thereof, whichever is earlier, deduct 
income-tax thereon a t the rates in force, <ind pay 
the sum so deducted to the credit of the Central 
Government. In the event of failure to do so, he 
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shall be liable to 'pay pena1 interest at the rate of 
twelve per cent (fifteen per cent from 1 October 
1984) per annu~ on the amol}nt of such tax, from 
the da te on which such tax was deductible to the 
date on which such tax is actually paid. 

During the previous years relevant to the assess
me~t year~ 1983-84, 1984-85 and 1985-86, a regis ter
ed hrm paid by way of interest on outstanding loans 
of l~s. 4,00,062, R s. 2,12,083 and R s. 2,05,957 res
pectively to a closely held company but no tax was 
deducted at somce from these payments. For failure 
to ded uct tax at source, the assessee firm was liable 
to pay _IJenal interest of R s. 85,761 till November 
1986 which, h8wever, was not levied. 

T he department has accepted the objection. 

. The paragraph was referred to the Ministry of 
F 111 ance for comments in June 1989; the reply from 
the Government has not so far been received 
tOclober 1989). 

4.36 Omission to levy penalty 

l. The income-tax Act, 1961 as amended from 
the assessment year 1985-86 and onwards has made 
it obligatory for every assessee whose total sales 
turno ver or .gross receiJ?ts in business exceed forty 
lak i! rupees m any prev10us year to get his accounts 
audited by an authorised accountaut before the due 
date for submission of the return of income and 
o btain report of such audit in the p rescribed form 
within the due date. Failure to cret the accounts 
audited and to obtain the audit :'eport within the 
due. da te renders the assessee liable to a penalty 
equivalent to one half per cent of Llie turnover or one 
lakh rupees, whichever is lower. The Central Board 
of Direc t Taxes issued instructions in June 1985 
that .for assessment year 1985-86, the penalty p ro
ceedmgs shol}ld not be initiated provided the audit 
report prescnbed has been obtained by 30 Septem
b~r ~ 985 and the self ~ssessment tax has been paid 
withrn the normal pen od prescribed under the Act 
for filing of return of income. The Board had also 
issued instructions in July l964 and again in Sep:em
ber 1975 tha t where the Income-tax Officer does 
not initiate penalty proceed ings in any case, he 
should record the reasons for not doing so. 

(i) In .the case of 48 assessees, 43 registered firms, 
2 unregistered firms, one co-operative society and 
two individuals, the returns of income for the 
assessment yea rs 1985-86, 1986-87 and 1987-88 were 
fi led alongwith the prescribed audit reports of 
C hartered Accountants af ler the Gxpiry of due dates 
specified for each of the assessment years, as the 
due da te for obtaining the audit reports expired on 
30 September 1985 for the assessment year 1985-86 
and 30 June 1986 / 30 It!ne 1987 for the assessment 
y~ars 1986-87 and 1987-88 respectively. Though the 
assessees were liable for penalty for the delay, in 
the assessments completed between March 1986 and 
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De:::ember 1988 , the assessing officer did not initiate 
a ny penalty p roceedings or keep a note 0f the rea
sons for not initia ting the proceed ings. T he assess
ments of 15 cases were completed under the sum
mary assessmen t scheme. At the rate of one h alf 
per cent of the turnover or Rs. l Jakh whichever 
is lower, the penalty Jeviable in these cases aggregat
ed to Rs. 31,71,266 for the three assessment y .::ars. 

The department has accepted tile objection in 3 
ca!..eS. 

(ii) Twenty nine reg istered firms, one Hindu un
divided fam ily and an individual filed the audit 
reports of Chartered Accountants for the assess
ment years 1985-86 to 1987-88 before the specified 
date as extended by the B oard but the self assess
ment ta x payable within · the normal period pres
cribed for fi ling the return was paid only after the 
d ue dates. In the a ssessment of a ll these 3 1 cases 
completed beween September 1985 and April 1988 
( ll out of these being assessed under the ummary 
assessment scheme) the assessing officer d id not 
initia te pro::eed ings for levy of penalty for non
compliance with Jaw nor recorded a ny reasons for 
not do ing so. Penalty Jeviable on this account would 
work out to R s. 21,05,699. 

T he department has accepted the objection in 
2 cases. 

(iii) The total sales· of five 3ssc~sees, four reg·s
tered finns a nd a co-operative society for the as::ess
ment years 1985-86, 1986-87 a nd 1987-88 assessed 
duri::Jg D ecember 1%5 to Maich 1988 (fo ur cases 
assessed in a s ummary ma nner) had exceeded 
Rs. 40 lakhs. The a ssessees were as such required 
to get their accounts a udited by authorised accoun
tants and furnish the report of such a udit in the 
prescribed form a!ongwith the return of income. 
The sta tu tory audit reports were neither a ttached 
with the return nor insisted upon by the assessing 
officer. For fa ilure to l)bserve the statu tory provi
sions the assessees were liable to pay p enalty to tal!· 
ing Rs. 3.01 ,329 for these three years which was 
not imposed. 

The Ministry of Finance have acci!pted the objee
tion in two cases. 

The remaining p aragraphs were referred to the 
Min istry cf Finance for comment<; between May 
1989 and A ugust 1989 ; the reply from the G overn
ment has not ~o fa r been recei ved (October 1989). 

2. Under the provisions of the Income-tax Act. 
1961, no person sha ll after 30 June l984. take or 
accept from any other person any loan o r deposit 
o f Rs. J 0,000 (Rs. 20.000 from l April 1989) or 
m ore o therwise tha n by an account payee cheque 
or an account payee ba nk d raft subject to certain 
exceptions. Any person contravening these pro
visions without reasonable cause can be proceeded 
against a t the insta nce of the Commissioner and 
then he is, inter a lia, liable to p ay tine equal to 
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the amount oi such loan or deposit. The Central 
l3oa rd of D irect Taxes has directed that in cases 
where the l r~come-tax Officer did not initia te p enal
ly proceed ings, he should record reasons for n ot 
doing so. 

The assessments of two firms tor the previous 
years relevant to the assessment years 1985-86 and 
J 987-88 were completed in September 1987 and 
Ma rch 1988 respectively. It was noticed from the 
prescribed audit reports fi led with returns of in
come that ~he assessees accepted loans /depos its in 
cash a mounting to R s. 2,82,000 i .e. in excess of 
prescribed lim it of Rs. 10,000. The assessing officer 
neither init iated prosecution proceedings nor re
corded any reasons for not initiating action. The 
total fine leviable in the two cases on successful 
completion of the proceedings worked out at 
Rs. 2,22,000. 

The Ministry of Finance have not accepted the 
objection on the p lea that the assessment was c omp
la ted under the summary assessment sd:eme. The 
fact, however, remains that there is no bar un_.er the 
scheme. for initiation of penalty proceedings. 

OTHER TOPICS OF INTEREST 

4.37 Non-disallowance of expenditure in excess 
of Rs. 2,500 paid otherwise than by crossed 
cheque / draft. 

T he T ncome-tax Act, 1961, provides for dis
allowance of expenditure incurred in business or 
profession for which payment is made for any 
a mount exceeding R s. 2,500 (since raised to 
R s. 10.000 from 1 April 1989) otherwise than by 
crossed cheque or a crossed bank draft. This pro
vision was designed lo counter evasion of tax 
through claim for expend iture shown to have been 
incurred in cash wich a view to frustrating proper 
invest igation by the department as to the identity 
of the payee and the reasonableness of the a mount. 
Some cas~s and circumstances in which exemption 
from this requirement can be claimed have been 
provided in the Rules. A residuary provision m ade 
in this regard sta tes that exemption can be allowed 
where the assessee satisfies the Income-tax Officer 
not only about the genuineness of the payment 
and identity of the payee b1Jt also on the fact that 
the payment could not be made by a crossed 
cheq ue/ draft due to exceptional or unavoidable 
circumstances, or to the impracticability of pay
men t or to a void causing genuine difficulty to the 
payee, having regard to the nature of the transac
tion and t!i.e necessity for expeditious settlement 
thereof. 

It bas been judicially held (167 ITR 139) that 
to claim the benefit to the provision of this Rule, 
it is not sufficient to establish the genuineness of 
purchases and identity of the payee, the assessee 
should also be further required to prove that the 
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circumstances mentioned in the Rule existed, and 
the required conditions were satisfied and in Lhe 
absence of such evidence such payments are not 
deductible in 1he computation of income. 

Under the Act as made applicable from the 
assessment vear 1985-86, nssessees carrying on 
business or 'profession if their total sa les, turnover 
or gross rec~ipts exceeded the specified limit should 
file ~in respect of their accounts fe r a previous year, 
an aud it report furnished by a Chartered Accountant 
in the prescribed form. to facilitate the assessing 
officer in allowing the claim for deduction. The 
form of Audit Repo rt provides for the aud itor to 
list out payments in excess of R s. 2,500 made other
wise than by crossed cheque or crossed bank draft. 

r n the case of IO assessee regislcrcd firms, in the 
audit reports enclosed to their (eturn s of income for 
the assessment years 1985-86 to 1987-88, Chartered 
Accountants had l isted out payments in each case 
exceeding Rs. 2.500 made otherwise than by crossed 
cheque / bank draft to the extent of Rs. 1.20.80,094. 
There was no indication whether these payments 
were made in exceptional circumstances as provided 
under the Rules. No claim for exemption from 
disallowance was made nor were the circumstances 
of departure of the provision of law explained by 
the assessee or their audito rs in the accounts en
closed to the return. Jn the assessments completed 
in all the cases under summary assessment cheme, 
no amounts were disallowed by the assessing officer 
while making the assessments between March 1985 
to March 1988. The omission to add back these 
un-ex plained payments resulted in a sh'ort levy of 
tax aggregating to R e;. 74,36, 135. 

The Ministry of Finance have not accepted the 
objection in three cases iustifying that the assess
ment was completed under the summary assess
ment scheme. 

The para_graph in the remaining one case was 
referred to the Ministry of Finance for comments 
in August 1989: the reoly from the Government 
has not so far heen received (October 1989). 

4.38 Non observance of the provisions of law rela
ting to contractors 

U nder the Income-tax Act. 1961 , and the ru]es 
framed thereunder where any contractor enters 
into a contract with any other person for carrying 
out nny work or the supp] v of goods or services 
in connection therewith. the value of which exceeds 
rnpees fiftv thousand , he c;hall within one month 
of enterinf! into f-1 contract, furnish to the assec;sing 
authoritv pnrticulars of the contrnr.t in the ptes
cribecf form. Tn the event of f::i ilure to furnish such 
narticu1ars. the C'o mmic;sioner of Tncome-tax m~y 
impos<' ? fine not e:-::ceecHng R s. 50 for every nay 
of oefau!t c;ubiect to a ma'!'.imum of 15 per cent 
of the value of the contract 
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It was noticed that in 36 cases assessed .in diffe
rent wards under the charges of two Commissio
ner of Income-tax, the assessees failed to furnish 
the pa rticula rs of contracts exceeding R s. 50,000 
in the prescribed form during the assessment years 
198 1-82 to 1987-88 asses~ed between November 
1985 and l\1nrch 1988. ln all these cases no actioLl 
had been initiated by the department either to call 
for the statutory statement or to invoke the penal 
provisions of the law. The maximum fine impos
able in these cases as per scales laid down in the 
Act amounted to R s. 32,50,800. 

The paragraph was referred to the Ministry of 
Finance for commeos in August 1989; the reply 
from the Govern ment has not so far b~en received 
(October 1989). 

4.39 Incorrect set off of short term rapital loss 

While computing the income of an asscssee indi
vidual for the assessment year 1983-84 in Decem
ber 1983, the assessing officer allowed a set off of 
sh'ort term capital loss of Rs. 17.60.199 on sale 
of 1.77,998 shares worth Rs. 17,79.980 of a 
priva te limited company in which the assessee was 
a Director. The assessee had subscribed to these 
shares valued at R s. 10 each in November 1981 by 
transferring his right to receive a sum of 
Rs. 17.77, 200 from another company in which he 
was the Managing Director upto June 1975 and 
paying cash of Rs. 2,780. The assessment records 
revealed that the assessee had a right to receive a 
sum of Rs. 17.77.200 from the company in which 
he was the Mana!!ing Director as he had made 
payment of Provident Fund arrears of an identical 
amount to t11e Provident Fund Auth0rities during 
the period Januarv 1976 to January 1978 i.e after 
he had relinquished the p'ost of the Mana~ing 
Director to avoid his prosecution by the Provident 
Fund Authorities as the arrea rs pertained to the 
period when be was the Managing Director of that 
company. The shares valued at R s. 10 each were 
sold at a value of 10 naise per share within a year 
of its subscriotion , which resnlted in short term 
capital loss of Rs 17.60.199. The copv of the sale 
deed was not available on record. Information r~ 
gardin~ the person to whom the shares were sold 
and thr: reac;ons for sellinir them at a verv low 
price of 10 pa ise per share were also not available 
on records. 

Tt was noticed in audit that the latter company 
wac; declared :t Relier Undertaking witli effect 
from 9 May 1977 under the "Bombay Relief Under
taking Act and hence the amount due to the asses
see v:;cis. not recoverable. Hence the entire transac
tion of t:ranc;fer of. the ri~ht to receive the snm of 
~s. 17.77.200 and the ourchase of the shares at 
R s. 10 ner share and the subsequent sale of the 
c:hares durin.g the very next vear was apparently 
intended to work out a lose; with a view to reduce 
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the incidence of tax. The assessing officer should. 
therefore, have enquired into the whole transac
'pon ~ detail before aHowir.g lhe set off of a Joss. 
The set off of short term capital loss of Rs. 17 ,60.199 
without any .detailed enquiry resulted in under 
assessment of income of Rs. 17,60,199 involving 
short levy of tax of R s. 11.39,539. 

The department has accepted the objection . 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply 
from the Government has not so far been received. 
(October 1989). 

~.40 Delay in 'conii>letion of set aside ~sment 

Under the pro·;isions of the Internal Audit 
Manual of the Iucome-tax Department remedial 
action should be taken on objection raised by 
Internal Audit within a period of three month~. 
The Central Board of Direct Taxes and the Direc
torate of Inspection (Audit) of the Department 
have repeatedly emphasised. th~ need for taking 
action on internal audit objections within the 
prescribed time limit. The Manual a1so lays down 
that the Assessing Officer (Administration) and 
Internal Audit Party should ensure prompt 

. remedial action in the field officers of objections 
raised by audit. 

The regular assessment of a specified Hindu 
undivided family for the assessment year 1981-82 
was completed in March 1984 by the assessing 
ofPcer estimating the total income at Rs. 50,000. 
The internal audit party of the department while 
~i:;rutinising the assessment observed (September 
1984) that the assess~ .l,limself bad e~timated the 
i.Q.come at Rs . .1,38,960 for advance tax purposes 
arid that the income from house property and 
a$ricult1Jial income were not considered. Based on 
f.liis. the ~ssessment was set aside by the Commis
sion!!r of Income-tax in March 1986 as prejudicial 
to revenue. Though the Inspecting Assistant Com
missioner directed the assessing officer to note the 
easy in, \,Pe .re~ister prescribed f9r keeping watch 
qver p'f!n~~ng assessments, no entry was made in 
the register and no action for completing the 
~sess'ment was taken 'till thee date of audit (July 
19S7>. 

The internal audit also did not ensure follow 
up action. 

The Ministry of Financ'e have not accepted the 
ob}ectio'n slating that delay in taking remedial 
action was due to the non co-operation of the 
assessee. The fact, however, remains that no watch 
was kept on completion of fresh assessment after 
the original a"Ssessment was set aside in March .1986 
~d there was a delay of over 16 months at the 
Jime of audit and that tlre assessment Was actually 
revised in March 1988 only on the eve of time bar. 
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4.41 Delay in completion o[ rea~ment 

The assessments of a r~gistcred firm engaged in 
the business of shipping. forwarding and cleari11g 
uf goods for assessment years 1972-73 and 1973-74 
wer~ originally completed in December 1972 
(revised in September 1973) and March 1974 on 
taxable incomes of Rs. 1.73,340 and Rs. 2.11,300 
respectively. Based on an application filed by the 
assessee firm, the Settlement Commissioner passed 
orders in February 1983 directing certain items of 
receipts to be brought to tax by reopening the 
assessments after taking the concurrence of tfie 
assessee. Scrutiny of the records revealed (Septem
ber 1988) that the assessee firm in its letter of 
March 1984 conveyed its consent for reopening the 
assessments and also filed revised return of income 
offering additional income of R s. 63,178 and 
R s. 95 ,169 for the two assessment years. However, 
even after a lapse of four years no action was 
initiated by the department to revise the .assess
ments as directed by the Settlement Comm'ission. 
This resulted in the non levy of an agg-regate 
additional tax of R s. 1,31,986 in the hands of the 
firm a'nd its partners for the two assessment years. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July I 989; the reply 
from the Government has not so far been received 
(October 1989). 

4.42 Loss of revenue due to non completion of 
assessment in time 

Under the provisions of Income-tax Act. 1961, 
the asse!>srncnt proceedings are to be cumpl~ted 
within two years from the end of the relevant assess
ment year or within one year of the date of filing 
of a voluntary return or revised return, whichever 
is later. 

An assessee individual filed a voluntary retilrn 
for the assessment year 1982-83 on 12 December 
'1984 show"ing an income of R s. 15,000 the assess
ment w'i:iereof was co'mpleted on J 0 March 1986 
at R s. 1,19,170. The assessment was. further, 
reviseei on 29 June 1987 to ·enhance the amount of 
interest chargeable for failure to file estimate of 
advance tax. On a n appeal by the assessee against 
the assessment order dated 10 March 1986 holding 
that lime available for completion of assessment 
being one year from the date of filing the return 
i.e. before 12 December 1985. the Commissioner 
(Appeals) nullified the assessment as having been 
made beyond the prescribed period of limitation. 
Thus non completion of assessment in time resulted 
in loss of revenue of Rs. 1.00,471 inchiding interest 
for belated filing of return and short payment of 
advance tax. 

The Ministry of Finance have accepted the objec
tion. 
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CHAPTER 5 

OTHER DIRECT TAXES 

A- WEALTH TAX 

5.01 In the financi al years 1984-85 to 1988-89, 
wealth-tax receipts as against budget estimates 
were as given below : 

Year Budget 
estimates 

A1.:luals Percentage 
of variation 

(/11 crores of rudees) 

1984-85 97 .00 107 .58 10 .91 

1985-86 104.00 153.44 47. 54 

198()..87 J00.00 174. 15 74. 15 

1987-88 120.00 100 . 58 (-)16 . Hi 

1988-89 120.00 1 22.48~ 2 .06 

5.02 Particulars of cases finali sed, a ssessments 
pending and demand in arrears for the five years 
ending 3 1 March 1989 are given below : 

Year 

1984-85 

1985-86 

1 98~87 

1987-88 

1988-89* 

*Provisional. 

Number of 
assessments 
completed 
during the 
year 

4,75,SJJ 

5,78,386 

10,65,944 

9,23,182 

6,95,326 

Num~r of Arrears of 
cases pending demand pending 
assessment at collection a t the 
the end of end of the year 
the year 

([11 Cl'ores of rupees) 

4,53,575 211 .25 

4,15,662 237 .42 

4,68,762 204 .42 

3,78,499 283 .22 

3,1 9,267 405 . 99 
----- -

S.03 During the test audit bf assessments made 
under the Wealth-tax Act, J 957, conducted during 
the period 1 April 1988 to 31 M arch 1989 the 
following types of mistakes W"ere noticed : 

. . 
(i) Wealth escaping assessment , 

(ii) Non-levy of we~ilth-tax on companies 

(iii) Incorrect valuation of assets 

(iv) Incorrect computati'on of net wealth 

M Incorrect exemptions 

(vi) Mistakes in a pplication o[ rate of tax/ 
cakuJation of ta x 

(vii) Nori-Iev)' / Short-levy of additional weaJtll
tax 

(viii) ~on-levy or pe nally and interest 

.<ix) D elay in completion of assessment. 
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A few important ca ~cs il l l!~ t rating these mistakes 
are given in the fo liowing paragraphs. 7 of these 
cases were checked by the Internal Audit of the 
department, but lhc m ista kes were not detected 
by it. 

5.04 WcaUh escaping assessment 

1. The need fo r a proper co-ordination among~l 
the assessment rccoros pertaining to d irect ta xes tu 
ensure overall improvement in the administra tion 
uf these taxes has been r~pea tcdJy emphasized by 
the Publi c Accounts Committee (Paragraphs 4.12 
and 4.1 3 of J 86th R eport- Fifth Lok Sabha and 
Paragraph 1.1 9 of 6 ist R eport-Sixth Lok Sabha). 
The Central Boa rd of Direct T axes h ave also issued 
instructions (1 ovembcr 1973 and April 1979) ·fur 
proper co-ordina tio n amongst asses~me11 L records 
pertaining to different d irect taxes with a view to 
bring t-0 tax cases of evas ion of tax. 

! 

(i) The wealth-ta x assessments of five llindu 
undivided families for the assessment year 1983-84 
(yaluation date 31 March 1983) were completed in 
Dec_en~ber 1987 ~n? January 1988 by the I nspecting 
Assista nt Con11mss1oner (Assessment). T he income-

1 
tax records of these assessees disclosed that the 
asscssecs were partners in a partnership firm upto 
3 l December 198 l with equal share. The firm was 
dissolved on 31 December 1981 and the business 
of ma nufacture and sale of bi1 is was taken over 
by a priva te company , but the right to fo ur different 
' trade marks' of the dissolved firm was retained 
~y the as.:.e~see partGcrs. Ou the nexl d ay, viz .• 1 
Januaiy 1982, the as~es~ees made an agreement 
wi th priv'-! le compaey accordi ng to w.l:lich the 
private company was permitted to use two pf the 
four 'trade marks' for its business for a period of 
five years with stipulation to extend it for another 
Jive years, on payment of royalty a t the ra te of 50 
pa•se per 1000 biris sold. T he amou nt of royalty 
was agreed to be paid individually to each of the 
five assessees in equa l share. 

The amoun t o~ royalty paid by the company to 
the assessee d urrng the previous year ending 31 
March 1983 releva nt lo the assessment year 1983-
84 was R s. 19 ,80,866 and the average income in 
this resp·ect during the five years was R s. 20,28,930. 
Since 'trade marks' were assets h aving monetary 
value, their val ue was cha rgeable to wealth-tax. It 
was uoticed in audit (Marcil 1989) llrnt neither the 
assessees bad s l10wed them iu their re turns of net 
wealth n or were they included by the asse.:;sina 
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omccr "hilc completi ng the Jsses..,ments for the 
~i'>scs~ 1ncnt yea rs 1982-83 and 1983-84 . 1f th..: 
avcra!.!c i11rn111c or Rs. 20,28 ,930 is c;ipita lished by 
takin~ a multiplier of a t least five, the fa ir market 
,.aluc of the two ' trad e m:i rks' alone und er 'incomi.! 
capita l i ~a tion method of valua tio11 ' would be 
R <;. l .0 1.44.650 apart from the value of the other 
two ·trade marks' to be determined . Omi~sion to 
correlate wea lth-tax cases with those of income
lax records thus resulted in escapement of wealth 
of R s. 1,0 1.44,650 with consequen t short levy of 
tax of R s. 5,07,230 in the hands of all the fi ve Hindu 
undivided fam ilies for the assessment year 1983-84. 
Further. penalty provbio ns for concea lment of 
wealth were a lso attracted . The va lue of ' trade 
marks' will also be requ ired to be laxecl in assess
menr year 1982-83. 

The paragrarh was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government has not so fa r been received 
(October 1989). 

(ii) Audit scrutiny of the income-tax records of 
an individual for the assessment y.:!a rs 1981-82 to 
1987-88 revealed (May 1988) that his ma in sources 
of income were from four proprietory concerns and 
that he had huge cred it balances in those concerns. 
Thou12h the ~taxab le wealth was approximately 
R s. 9.09 lakhs, R s. 12.13 lakhs, R s. 15.59 lakhs. 
R s. 18.70 lakhs. R s. 14.25 lakhs. R s. 25 lakhs and 
R s. 32.60 lakhs for the seven assessment years 
respectively. neither the assessee had filed any 
wealth-tax returns nor had the department initiated 
any wealth-tax proceedings. Omission to act on 
the basis of information available in the income
tax recorcis resulted in wealth aggregating to R s. 
127.36 lakbs escaping assessment, resulti ng in non
levy of tax of R s. 1,96,956, besides levy of interest 
and penalty for these years. 

The paragraph was referred to the Ministry of 
Finance for comments in February 1989; the reply 
from the Government bas not so far been received 
(October 1989). 

2. Where assets are held by a trustee on behalf 
of some other persons wealth-tax shall be levied 
upon and recoverable from the trustee in like 
manner and to the sa me extent as it would be 
leviable from the perso n for whose benefits the 
assets a re held . 

(i) A private trust was created in February 1980 
by a company for the benefit of its employees. The 
trust filed its return of income for assessment years 
1982-83 to 19gs-86 and was assessed in the statu s 
of an association of persons in the assessments 
completed between March 1985 and Februa ry 
1986. Audit scrutiny, however. revealed <J an uary 
1987) that the assessee had not filed any wealth-tax 
return for these assessment years nor had the depart
ment initiated any wealth-tax proceedings. 

2l4 

On being pointed out in audit in Junuary 1987, 
the depa rtment co111plcted the wc;,tl t.h-tax as~c!->s1nen t 
in Fcbrqary 1988 rais ing an aggregate wealt h-tax 
demand of R s. 1,75.869. 

The pa ragra ph was referred to the Ministry of 
Finance for comrn t.: nts in Fehruary 1989: the reply 
from the Government has not so far been receiv
ed (October 1989). 

(ii) The income-tax assessment records of an 
individual for the assessment years 1971-72 and 
l 979-80 to 1983-84 disclosed numerous additions 
o n account of unexplained cash credits, fi ctitious 
li abili ty in the balance sheet and interest thereon 
being made to the relevant assessment holding tbat 
these represented assessee's own income from nn
disclose<l sources. Though the addit ions so made 
in the income-tax assessments were assessable to 
wealth-tax , it was, however, noticed in audit 
!December J 988) that such additions to the t1:1ne 
of R s. 12,60,000, R s. 20,95.000 a1id R s. 6,83,500 
were not charged to wealth-tax in the wealth-lax 
assessment fo r the assessment years 1979-80. 1982-
83 and 1983-84 completed in March 1984. March 
J 987 and February 1988 respectively. The omis
s ion resulted in escapement of wealth of 
R s. 40.38,500 and short levy of tax of R s. 1,74,700. 

Tbe paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government has not so far been received 
<October 1989). 

3. Wealth-tax shalJ not be payable by an asses
sec in respect of any property held by him under 
a trust or other legal obligation for any public pur
pose of a charitable or religious nature in India . 
However, when such property is used or applied 
directly or indirectly for the benefit of any person 
mentioned in this behalf in the Act, wealth-tax 
becomes leviable. 

(i) The income-tax assessment records of a 
cha ritable trust disclosed that the trust funds had 
been diverted in favour of the porhibited persons, 
mentioned in the Income-tax Act, 1961 , during 
the previous year relevant to the assessment year 
1983-84 and the exemption earlier granted to the 
assessee trust under the Income-tax Act, 1961, had 
been withdrawn in the re-assessment made in 
March 1987. The assessee trust thus became liable 
to wealth-tax. It was, however, noticed that the 
trust had not filed any return of wealth nor had 
any action been initiated by department to call 
for any return and complete the assessment. The 
capital of the tnist as on valuation date relevant 
to the assessment year 1983-84 being R s. 38,45.500, 
wealth to that extent bas escaped assessment 
resulting in short levy of tax of R s. 1.36.982. 

The paragraph 'was referred to the Ministry of 
Finatlce for comments in June 1989_; the reply 
from the Government bas not so far been received 
(October J 989). 
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(ii) The wealth-tax asse~sments of an individual 
for the assessment years 1985-86 and 1986-87 were 
completed in November 1986 on a taxable wealth 
of Rs. 3,57,800 and Rs. 4,89,900 accepting the 
wealth as returned by the assessee. For assessment 
year 1984-85, no wealth-tax return was filed by the 
assessee claiming the entire lands owned by him as 
agricultural la nd and exempt from wealth-tax al
though en sale of 27.5 cent<; of land for Rs. 2,87,250 
in February 1984. the asscssee was subjected to 
capital gain tax in the as<>·essmcnt year 1984-85. 
The claim of the assessee was. however, accepteJ 
by the departmen t. Scruti ny of records (June 1987J 
revealed that the assessee inherited in July 1975. 
five acres ninety seven and a half cent of land 
through a fami ly partition. Under a family arra nge
ment in June 1983. the assessee valued the entire 
land at Rs. 12,50,000 and after. setting apart Rs. 
2,00,000 for the marriage of minor daughter, the 
balance of Rs. 10,50,000 was sln red equally amo-:g 
his wife and minor son_ The entire land was, how
ever, taken over by the assessee by executing 
pronotes in favour of his wife and minor son fo r 
their respective one-third share in the land. It was 
noticed that the assessee had relurned only one-third 
share in the value of land as his wealth for assess
ment years 1985-86 and 1986-87, 2lthough he was 
the owner of the entire land. On the basis of sale 
value in February 1984, the market value of the 
entire land would work out to Rs. 62.38;758 and 
after allowing Rs. 9,00,000 towards liability for 
pronotes executed. the net taxable wealth which 
escaped assessment would be Rs. 51.28.580 involv
ing an aggregate short levy of tax of Rs. 6.30,540 
for the three assessment years 1984-85· to 1986-87. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the Government has not so far been received 
(October 1989). 

(iii) An assessee and her husband were joint 
owners of a fixed deposit of Rs. 45.00,000. The 
said fixed deposit was assessed in the hands of 
husband upto the assessment year l 981-82 and in 
the hands of the assessee herself in the assessment 
for the assessment year 1983-84. Consequent upon 
the death of her husb'lnd in May 1981, the value 
of the said fixed ct·eposit along with accrued interest 
thereon amounting to Rs. 49,50,000 was includible 
in the net wealth of the asse<>see for the assessment 
year 1982-83. However. neither the assessee dis
closed this sum in her wealth-tax return for the 
assessment year 1982-83 nor did the assessing 
officer consider the same in the assessmen t complet
ed in January 1987. This resulted in escapement 
of net wealth of Rs. 48,00,000 (after allowing 
cxemptfon of Rs. 1,50,000 involving; non-levy of 
tax of Rs. 1,86,085. 
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The paragraph was referred to the Ministry of 
Finance for comments in June 1989 ; the reply 
from the Govern mem has not so far been received 
(October 1989). 

(iv) The wealth-tax assessment of an assessee, 
for the assessment year 1980-8 1 was compl~ted in 
November I 984. The comparison of the returns 
fikd by the assessee, for the assesstpent years 
1979-80 a nd 1980-81 revealed tba t against 6.406 
shares valued a t -Rs_ 9,36.557 returned for the 
assessment yea r 1979-80. o nly 246 shares valued 
at Rs. 35.726 were returned for the assessment year 
l980-81. Difference of 6,160 shares valued at Rs. 
8 ,94,617 in the returns .of two yea rs was reported .by 
the assessee as having been tra nsferred to a smaller 
Hi ndu undivided fa mily _ as a result of partial 
rar t.ition of the family. Though the partial partition 
was not recognised by the department, yet the 
Wealth-tax Officer omitted to include the value of 
the shares in the ne t wealth of the assessee. Besides, 
th (! assesse~ h:.id. shown a reserve of Rs. 2,5-0,000 
as 'marriage fund' of his child in the return for the . 
assessment year 1979-80 but the r;ame was not 
added to tbe net wealt h of the Hindu undivided 
fa mily wh ile completing the assessment for the 
assessment year 1980-8 1. The omissions to add 
back the above amounts in the wealth of the 
assessee for assessment year 1980-81 resulted in 
total under assessment of wealth of Rs_ 11,44,617 
and short levy of wealth-tax of Rs. 53.910. Both the 
qmissions were repeated in the assessment for the 
ye_ar .1981-82 resulting in fllfther under assessment 
of net wealth of R s.. 11 ,31 ,619 and consequent sllort 
l·evy of tax of Rs. ,42,633. The total short lery of 
wealth-tax thus worked out to Rs. 1,01,907. 

On the omissions being pointed out in Audit in 
December 1986, the department created additional 
demands of .Rs. 45,595 and Rs. 44.531 for the 
assessmeot years 1980-81 and 1981-82 respectivl!ly 
in June and November 1987. · 

The paragraph was referre9 to the Ministry .of 
Finance for comments in June 1989; the reply 
from the Government has not so far been received 
(October 1989). 

4. The value · of a tax payer's right to receive an 
annuity purchased by him. or purchased by another 
person in pursuance of a contract with the tax· 
payer, · w'ill be ·reckoned as his asset irrespective of 
whether the annuity is commutable or not. Further, 
the value of the assessee's right or interest in any 
policy· of insura nee will be exempt ;from wea I th-tax, 
if the premia thereon are payable for a period of 
LO· years or more . . Where the premium. or other 
payment· is payable for a period of less than IO 
years. proportionate exemption is :.idmissible. 

Io . the wealth-tax <1ssessments .of an individual, 
a film art.iste, for the assessment years 198~83 to 
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1984-85 completed in March 1987. the value of the 
annuities purchased by the producers on his behalf 
and held by him, was omitted to be included in 
the wealth returned by him and thus escaped 
assessment. Adopting the present value of the 
annuity policies as furnished by the assessee (in the 
absence of the details of each and every annuity 
on record) the omission resulted in short levy of 
tax of Rs. 83,913 for the three assessment years. 

The Ministry of Finance have accepted the 
objection. 

5. Under the Wealth-tax Act, 1957. in computing 
the net wealth of an individual. there shaO be 
included as belonging to that individual. the value 
of assets which, on the valuation date, are held by 
his/her spouse or by the son's minor children. to 
whom such assets have been transferred directly or 
indirectly, otherwise than for adequate consider
ation. 

(i) In August 1980, an individual sold her 
immovable property to a trust created by her 
husband for the benefit of her two grand children 
for a declared consideration of Rs. 2,75.000 as 
against the value determined by the Departmental 
Valuation Officer at Rs. 5,78,000 (November 1980). 
For the purpose of income-tax assessment the said 
trust was held to be not genuine and its corpus and 
income were assessed in the hands of its author. 
Accordingly. the value of the property was assess
able in the hands of the assessee in the assessments 
concluded in March 1986, March 1987 and March 
1988 for the assessment years 1981-82. 1982-83 and 
1983-84 respectively, but the value of the property 
was not included in the wealth of the assessee. The 
trust also has not filed anY. return of wealth for 
these assessment years. The omission resulted in 
under assessment of wealth of Rs. 5,78.000 for 
each of the three assessment years leading to an 
aggregate non-levy of tax of Rs. 78,744. 

The Ministry of Finance have accepted the 
objection in principle. 

(ii) The wealth-tax assessments of three assessees 
for the assessment years 1984-85 and 1985-86 and 
of one assessee for the assessment year 1984-85. 
were completed between June 1985 and February 
1986. The assessees were partners in a firm, each 
having one-fifth share. The firm was dissolved in 
March 1983. The firm bad encashed fixed deposit 
of Rs. 20,69,999 on the date of its dissolution. The 
assessees however, did not include their one-fifth 
share of Rs. 4,14,000 each in the said fixed deposit 
in their respective wealth-tax returns for the above 
mentioned assessment years. The department did 
not also include it in the assessments made for the 
assessment years 1984-85 and 1985-86. The omiss~on 
resulted in under-assessment of wealth aggregating 
to Rs. 28,98,000 involving short levy of tax of 
Rs. 73,258. 
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The department has accepted the of;jection. 

The paragraph was referred to the Ministry 
of Finance for comments in June 1989; the reply 
from the Government bas not so far been received 
(October 1989>. 

6. In the case of an individual being a citizen 
of India or a resident and ordinarily resident in 
India under the provisions of the Income-tax Act, 
t 961 the assets and debts located outside India 
are to be included in the computation of net 
wealth. It has been judicially held (53 ITR 547) 
that for the purposes of being resident in lndia 
a member of a Hindu undivided family will be 
deemed to have maintained a dwelling place in 
India during the relevant previous year if the Hindu 
undivided family had· maintained a dwelling place. 
The tax in respect of the foreign wealth is. how
ever. subject to certain rebates. 

ln the case of an assessee individua l, who was 
a citizen of India and who left India in Decem
ber 1976 and thereafter made periodical visits to 
India, his residential status under the Income-tax 
Act for the assessment years 1978-79 to 1982-83 
was detennined as non-resident on the grounds 
that he did not stay in India for 182 days or more 
in any of the previous years and he did not main
tain a dwelling place in India. Audit scrutiny 
(February 1988) of income-tax assessment records· 
of the assessee disclosed tha t the assessee was mem
ber of a resident Hindu undivided family which 
maintained a dewelling place in India and by virtue 
of which the assessee's presence in India for 30 
days or more would make him resident in India 
for the assessment years 1980-81 to 1982-83. For 
the assessment year 1978-79, tho assessee bad one 
source of income for which he was resident and 
in consequence he should be deemed to be resi
dent for all other sources of income for tha t year. 
Further, since the assessee was a resident in nine 
of the ten previous years with reference to the 
relevant assessment years and was in India for 
a period in all amounting to 730 days or more 
during the seven previous years preceding the 
relevant previous years, he should be deemed to 
be resident and ordinarily resident in India for the 
assessment years 1978-79 and I 980-81 to 1982-83. 
However. in the wealth-tax assessments for the 
assessment years 1978-79 and 1980-81 to 1982-83. 
completed in March 1983. February 1985 and 
March I 985, considering the status of the assessee 
as non-resident incorrectly, assets located outside 
India were excluded from the net wealth. The in
correct determination of residential status of the 
assessee re~ulted in escapement of wealth of Rs. 
45,30,030 with consequent undercharge of tax of 
Rs. 62,789 (approximately). 

The Ministr y of Finance have accepted the ob-
jection. · 
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5.05 Non-levy of weaitb-tax on companies 

Companies, other than companies in which 
lhe public are !>ubstantially intesested, are liable 
to wealth-tax from the assessment year, J 984-85 
at a flat rate of 2 per cent of the market :value 
of the specified assets including building or land 
appurtenant thereto other than building or part 
thereof used by the assessee as factory, godowns, 
warehouse, hotel or office for the purposes of its 
business and their value which shall be estimated 
to be the price which in the opinion of the Wealth
tax Officer, they would fetch if sold in the open 
market on the valuation date. 

I. In the income-tax assessmcuts of a private 
limited company for the assessment years 1984-85 
and 1985-86 completed in February 1988, the claim 
of the company that income by way of rent receiv
ed by it on letting out of its immovable property 
was assessable as business income, was rejected by 
the assessing officer on the ground that the busi
ness of the assessee had come to an end long time 
back and the rental income was assessable to in
come-tax as ·income from house property'. Since 
the immovable property was not being used by 
the assessee for its business purposes, its market 
value was assessable to wealth-tax from assessment 
year 1984-85 onwards under the provisions of the 
Finance Act, 1983. The book-value of the immov
able properties on the valu'.ltion date(s) relevant 
to the assessment years 1984-85 and 1985-86 was 
Rs. 7.21.979. However, on the basis of the rent of 
Rs. 2, 12,594 and Rs. 2,96,450 received in these 
two years, the net maintainable rent came to Rs. 
1,60,932 a nd Rs. 2,25.785 capitalising the net 
maintainable rent by the multiple of JO, the fair 
market value of the properties under 'rent capita
lisation method' for the assessment years 1984-85 
and 1985-86 would work out ro Rs. 16.10,000 and 
Rs. 22,58,000 respectively. The fair market value 
for the subsequent years, viz., assessment years 
1986-87 and 1987-88, would not be less than the 
value of Rs. 22,58,000 for the assessment year 
1 %5-86 (the rent figures for these years :were not 
available on record). Thus, the amount of wealth 
escaping assessment for the assessment years 1984-
85 to 1987-88 worked out to Rs. 83,84.000 on 
which wealth-tax payable was Rs. J ,67 ,680. Penal~ 
provisions for non-filing of the rdurns were also 
attracted. The company did not file the wealth
tax returns for the assessment years 1984-85 to 
1987-88 nor did the department initiate any wealth
tax proceedings. 

The Ministry of Finance h:.ivc accepted the ob
jection. 

2. The income-tax assessment records of a 
private limited company (a closely held company) 
for the assessment year 1987-88 indicated that the 
company owned lands and buildings of net aggregate 
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value of Rs. 82 lakhs (approximately) on which 
the company was liable to pay wealth-tax. The 
company, however, did not file its return of wealth 
nor did the department take action to call for the 
same. The omission resulted in escapement of 
wealth of Rs. 82 lak.bs and non-levy of tax of 
Rs. 1,64,000. The:: company was also liable to pay 
tax .for the earlier assessment year 1 %'6-87. 

The Ministry of Finance have accepted the ob
jection. 

5.06 Incorrect valuation of assets 

I . lmnwvable properties 
Under the Wealth-tax Act, 1957, the value of 

any property shall be estimated to be the price 
which it would fetch jf sold in the open market on 
the valua tion date. 

The methods generally adopted to estimate the 
market value of buildings are 'land and building 
method' and 'income capitalisation method'. It has 
been judicially, held (100 ITR 621) that the 'in
come capitalisation method' is ideally suited for 
valuation of commercial properties. 

(iJ In the wealth-tax assessmen~ of non-resident 
individual for the assessment years 1984-85 to 
1986-87 completed in July 1986 and January 1987. 
the value of a building Jet out for commercial 
purposes was taken at Rs. 20,11.920 on the basis 
of the report of a registered valuer valuing the 
land on the land and building method. A scrutiny 
of the income-tax assessment records of the assessee 
disclosed that the building in question was let out 
at a rent of Rs. 48,105 per month. Since the 'in
come capitalisation method' is ideally suited for 
estimating the fair market value of a commercial 
building, the fair market value of the buiding with 
a net maintainable rent of Rs. 4,56,000 per annum 
would work out to Rs. 50,56,000 as against the 
value of Rs. 20, 11 ,920 adopted. As the value of 
the asset returned on the basis of the estimate made 
by a registered valuer was far less than its fair 
market value, the matter should have been referr
ed to the Departmental Valuation Cell for deter
mining the correct market value. The omission to 
do so resulted in under-assessment of wealth by 
Rs. 91,62,240 and aggregate short levy of wealth
tax of Rs. 3,31,000. 

The paragraph was referred to the Ministry of 
Finance for comments in April 1989; the reply from 
the Government has not so far been received 
(October 1989). 

(ii) Two individuals having one-third share each 
in a house property in a metropolitan city return
ed the value of their share as Rs. 3,53.334 as on 
31 December 1984 and 31 December 1985 relevant 
to assessment years 1985-86 and 1986-87. Accept
ing the value, the assessing officer completed the 
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wealth-tax assessments of . t.he individuals for assess~ 
ment years 1 985-8~ and 1986-f? in October 1986 
and Ociobc:r 1987 / Novemb0r 1987 respectively. A 
scrutiny of the i ncom~-tax records of the assessee 
revealed (June 1988) that the property had been let 
out for commercial purposes and that the rental 
income derived by each assessee from the properly 
was R s. 2,49,933 per annum. The fair market value 
of the building should, therefore, have been deter. 
mined under income capital.sa tion method and on 
this basis the value of one-th ird share would work 
out to Rs. 23. 14,188 as agai nst R s. 3,53,334 return
ed and adopted . Omission to adop t the correct value 
of the pmperty resulted in under assessment of 
wealth .by Rs. 19,60,854 involvii1g a n aggregate 
short levy of wealth-tax of .Rs. 1,54,842 for the 
two assessment years in the hauds of both the 
assessees. 

The paragraph was referred to the Ministry of 
Finance for comments in April J 989; the reply from 
the Government has not so far been received 
(October 1989). 

(iii) Two individuals representing the Hindu un
divided family were equal partners in a registered 
firm during the assessment year 1984-85. Two more 
partners were admitted to the fi rm from the assess
ment year 1985-86 and the profit sharing ratios 
were changed to one-four th each . ThG firm owned 
several godowns which were let out to a corporation 
at an average yearly rent of R s. 3.65,990. T he book 
value of the above godowns was shown in the 
balance sheets of the firm at Rs. 14,58,311 
Rs. 13,93 ,395, Rs. 13,31,724 and R s. 12,73,139 
relevant to the assessment years 1984-85 to 1987-88 
respectively. But under tbe income capitalisation 
method, the fair market value of the properties in 
each of the assessment years would work o ut to 
Rs. 29,70,540. While completing the wealth-tax 
assessments of these assessees for the assessment 
years J 984-85 to 1987-88 (assessments completed 
between September 1985 and August 1987), the 
assessing officer had taken into account the book 
value of these godowns instead of adopting the 
market value as prescribed under the Act. Failure 
to adopt the correct market value of the immovable 
properties resulted in total unde rcharge of wealth
tax of R s. 82,354. 

The paragraph was referred LO th~ Ministry of 
Finance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1989). 

(iv) While completing the wealth-tax as essment 
of a n assessee in February 1986 and September 

· 1987. the department adopted the value of an 
·immovable property in a metropolitan city at 
Rs. 3,80,000 a nd R s. 7,50,000 for the assessment 
year, 1980-81 and 1981-82 respectively. However, 
in the wealth-tax return for the assessment year 
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1982-83 tiled in March 1987, the assessee had him
::.e.lf relurned the value of the same proper ly at 
Rs . . 50,50,000 on the basis of a transaction of sale 
registered 1 n July 1982. In view of the considerable 
d1tference betwLen the vdlue adop ted for earl.er 
assessment years a nd the value d ectared by the 
assessee on the basis of his own sale transaction 
for. the asses::.ment year 1982-83, the Wealth-tax 
Officer should have re-opened ihe assessments for 
the earlier assessment years to bring to ta x the 
wealth escapi ng assessment. Assuming that the 
value of the property appreciated at 10 per cent 
every year, the under-assessment of wealth for the 
assessment years 1980-8 1 and 1981-82 was 
Rs. 37,93.554 and Rs. 38,40,909 respectively with 
consequen t aggregate short levy of weallh-tax of 
R s. 3,07 ,93 l for the two assessment years. 

The paragra.ph was referred to the Ministry of 
~in~nce for comments in April 1989; the reply 
lron1 the Government has not so fa r been received 
(October 1989). 

(v) The provisiona I wealth-tax assessment for 
assessment year 1982-83 of a specified Hindu un
divided family was completed in April 1984 on a 
net wealth of R s. 11 ,86,500 as returned by the 
assessee in April 1983. The net weal ,h returned 
and assessed included two piec s of land valued 
at R~ . 2,50,000 and R s. 1,30,000 n.:spectively_ At1dit 
scruuny of wealth-tax records for a ssessment year 
1983-84 revealed that for the same properties, the 
assessee had returned a v:i. lue of R s. 2 1,00,000 and 
Rs. 5,25,000 in the return fi led in March 1984 and 
that value had been accept d and ad opted in the 
assessment order. F or the ass~ssment yea r 1982 83, 
there was. therefore, :in aggregate under valuation 
of property to the extent of R s. 22,45,000 in the 
provisional assessment resul ting in short levy of 
wealth-tax of Rs. 1,06,637. Verifica tion of the 
assessment records in March 1989, however , rev;ealed 
that the regu lar asse sment had not yet been com
pleted and the case had become time barred. The. 
omi~sion to complete the regular assessment for 
assessment year 1982-83 before the time limit pres
.crihcd under the Act adopting value of the two 
sites as returned by the asse£s·ee for the assessment 
year 1983-84 had resulted in a loss of revenue to 
the extent of Rs. 1.06,637. 

The Mini ., try of Finance have accepted. the 
objection. 

(vi) The Weal th-ta x Act. 1957, provides that 
Wealth-tax Officer may make a reference to the 
Depa rtme nta l Valuat ion o fficer for the valuation of 
assets where the value as returned on the basis of 
registered valuer's report. in his opinion, is less than 
its fa ir ma rket va lue and the fair rParket value of 
the asset exceeds the value of the asset as returned , 
by more tha n 331 per ce nt or R s. 50,000. The A ct 
also provides that the order of the Valuation Offi
cer in respect of the asset shall be binding on the 
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usscssing officer. As per executive instructions 
i ~sued by the Central Board of D irect Taxes (J unc 
l 970l. where the value of the property in respect 

\- of any assessment ye::i r is more than 25 per cent of 
the declared consideration in respect of any earlier 
year, the assessment of the earlier years should be 
re-opened fo r re-valuation of the property. 

(a) For the assessment years 198 1-82 and 1982-
83, the assessee returned value of immovable pro
perties at Rs. 2,44.650, which includ~d the value of 
1,08,900 square ft. of land with some building .:> 
thereon at R s. J ,04,650. At the time of asses"ments 
tor the assessment years 198 1-82 and 1982-83, com
pleted in M arch 1986 and March J 987 resp~ctively 
the as cssing officer adopted the value of above land 
a t R s. 4 lakhs ar.od house property thereon was 
valued at R s. 44,500. Audit scruti ny revealed 
<December 1987) that the case was referred to the 
Valuation Officer in August 1984 for valuation of 
properties on the valuation dates relevant to assess-

.... ment years 1975-76 to 1981-82. T hough the actual 
valuation could not be m ade due to non-coopera
tion of the assessee, the V aluation Officer intimated 
(February 1986) that the fa ir market value of la nd 
on the valuation date (March 1981) would be R s. 12 
per square ft. and that of house property at R 5. 72 
per square ft. On this basis, the value of 1,08,900 
square ft. of land would work out to R s. 13,06,800 
and the value of 6,350 square ft. of built-up area 
thereon would amount to R s. 2,28,600, after allow
ing 50 per cent depreciation for old cor. struction, 
against which the va lue of property was adopted as· 
R s. 4.44,500 in assessment for both the assessment 
years even though valuer's intimation was rec ived 
much before the completion of assessments. 

FtI.rlher, the assessments for the assessment years 
1979-80 and 1980-8 1 were completed in March 1984 
and March 1985 de termi ning the value of th~ pro
perty at R s. 5,87,200 and Rs. 4,25,650 respectively. 
But the ass-essments for these two years were not 
re-opened for re-va luation as per executive instruc
tions, though the va lue shown by the valuer for 
subsequent years was much higher. On the basis 
of the values determined for assessment years 1981 -
82 (as per rates of the valtJer) the value of th is 
property, considering a 10 per cent appreciation in 
value each year and working backwards would 
come to R s. 12,43,670 and Rs. l 3,8 l ,860, on the 
valuation dates relevant to assessment years 1979-80 
and 1980-81 respectively. Non-adoption of the value 
intimated by the Valuation Officer and omission to 
re-open the assessments for re-valuation of prop-er
ties for earlier years resulted in under-assessment 
of wealth of R s. 37,94.480 in aggregate and sh ort 
levy of tax of R s. l.04,989. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989, the reply fro m 
the Government has not so far been received 
(October 1989). 

(bJ_ In the case of an assessee the va lue of a hotel 
bwL11I;g for wealth-tax purposes was taken a s 
R s. 13.64,306 for the assessment years 1971 -72 to 
.197tJ-77 and 1980-81 while fina lisi ng the 2sscssments 
111 March 1985. The income-tax assessment records 
for these asses~mcnt years disclosed that the Depart: 
m~nt~ J Vall!at1on Officer had assessed the cost of 
buildrng ;it R s. 14.59,958 after allowing deduction 
of Rs. J,1 8,375 a t the rate of seven and half per 
ccn l of the cost o_n account of supervision, etc. done 
by l~e a!isessee himself. The va lue of an undevelop
ed piece of. land was assessed by him at Rs. I.61,254. 

on-adoption of value of properties as d etermined 
by the Departmental Valuation Officer resulted in 
under assessment of wealth of Rs. 3,75,300 with 
conseque,nt short levy of tax of Rs. 76,050. 

The department h as accepted the objection. 

. The paragraph was referred t o the Mi nistry of 
F inance for comments in Ju ne 1989; the reply from 
the G overnment has not so far been rccl!ived 
(October J 989). 

(c) A H! ndu undi vid : d fam ily owning two p ieces 
~f land adpce r. ~ to each other, with:n the municipal 
hmll.s ~f a capital city, constructed four buildLgs 
cons1st111g of six flats each on one of the plots a nd 
returned the value of the property at R . 3.30 lJkhs 
as on the valuation da te relevant to ass . ssmrnt 
year I 976-77. The Wealth-tax Officer adopted th e 
va lue a t R s. 7.40 Jakhs in assessment cornpl~ted. 
ln the fresh assessment completed in March 1987 
to give effect to the order of Commissioner of 
W allh-tax <Appeals), the Wea lth-tax O :licer arr.ved 
at a value of Rs. 15.60 lakhs in respect of the pro
perly as on 31 March 1976. O n the basis of the 
va lua tion made by the District Valuation Officer in 
December 1980 at Rs. 7.40 lakhs as on 31 March 
1973, a nd the sale price rea lised in 1979 in respect 
of one of the tw.enty four flats and actual sale of 
::i porti '.1 11 o f th e land made by the assessee in 1982, 
{the agree ment for sale o{ wh ich bad been entered 
into in 198 1), the Wealth-tax Officer had a rrived a t 
n va lue of R s. 29:40 lakhs as on 3J March 1981. 
in resp~ct of this property. By spreading over the 
incrt;ase in value of R s. 22 Jakhs from 31 M arch 
1973 to 31 March 198 l evenly, the value of R s. 15.60 
lakhs as on 31 M arch 1976 had been arrived at. 
However. it was noticed in audit that the value of 
th is p roper ty had been determined at Rs. 16 lakhs 
in the as"cs5men ts for the assessment years 1978-79, 
1979-80 and 1980-81 completed in March 1988. It 
wa,; pointed out' in Audit that on the principle 
followed in the re\ 1ssessment for assessment yea r 
1976-77 made· in March 1987, when the value of 
lhe propertie!? in q uestion was delerm i ned at 
R s. l 5.60 lakhs by the Wealth-tax Offic·er, the same 
hould be considered ' a't R s. 21 lakh~. R s. 23.75 

la khs and R s. 26.50 lakhs respectively for the assess
ment years 1978-79 to 1980-81. F ailure to adopt 
such progressively increased values resulted in under 
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assessment of wealth of Rs. 5 lakhs, R s. 7.75 lakhs 
and R s. i0.50 lakhs respectively fo r the a foresaid 
three assessment years involving an aggr~ga te shore 
levy of tax of Rs. 92,950. 

The paragraph was referred to the M inist ry of 
Finance for comments in June 1989; lhe reply 
fro m the G overnment has not so fa r been received 
(O ctober 1989). 

2. U 11quoted/ q uoted equity shares 

(i) Under the Rules fra med under the Wealth
tax Act, any amount representing tax deducted a t 
source appearing in the asset side of the balance 
sheet of an assessee is to be included for deter
min ing the value of total assets for the purpose of 
val uation of unquoted equity shares. 

T he net wealth of two individuals a 11d a Hindu 
undivided family (specified) for the assessment years 
1981-82 and 1982-83 included value of 12,000 u n
quoted eq uity shares of a private l im ited company. 
ln completing the assessments for the a ss:!ssment 
years 1981-82 and 1982-83 in February 1986 a 1:d 
M arch 1987, the assessing officer while valuing the 
shares of the comp any omitted to include the sum 
of R s. 59,63,260 a nd R s. 73.96,697 respeclively re
presenting tax dedu.cted at source in the total value 
of assets of the company. Non-inclusion of these 
sums resulted in undervalua tion of break-up value 
of shares by Rs. 253.47 and R s. 314 p er share for 
the assessment years 1981-82 a nd 1982-8 3 resp·ec
tively . The ir~orrect valuation of shares resulted 
in aggregate under assessment of wealth of 
R s. 41,95,495 a nd short levy of tax of R s. 2, 18,932. 

T he M inistry of Finance h ave accepted the objec
tion in a ll the cases. 

(ii) Under the Wealth-tax Rules, 1957, lhe market 
value of unquoted equity shares of co mpany is to 
be comp uted with reference to the balance sheet 
drawn up on the releva nt valuation date a nd where 
there is no such balance sheet, the bala nce sheet 
drawn up o n a da te immediately precedi ng the 
valuation da te a nd in the absence of both, the 
balance sheet drawn up on a d ate immediately after 
the valua tion date. 

(a) The net wealth of an i ndividual, inter alia, 
included 3,750 l).nquoted equity shares of a com
pany for the assessment years 1979-80 and 1980-8 1 
and 7 ,500 shares for the assessment years 1981-82 
and 1982-83, while for the assessment years 1980-8 l 
to I 982-83 it also included h ouse sites measuring 
J 3,673 square yards. The assessee returned the valu.e 
of the sites at Rs. 1.84 p er square yard approxi
ma tely for the assessment years 1980-8 1 to 1982-83 
a nd the value of unquoted equity shares at Rs. 16.20 
per share for the assessm ent year 1979-80 and at 
R s. 18 per sha re for the assessment years 1980-81 
to 1982-83 and the values so returned were accepted 
by the assessing officer. It was, ho\vever , observed 
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from the wealth-tax assessment records of another 
assessee, assessed in another ward in the sa me circle 
tha t the market value of the equity shares of the 
same company was worked out as R s. 40.4 l per 
share and Rs. 50.34 on the valuation da t~ s 31 M arch 
1979 and 31 March 1981, while the market value 
of house s ite in the same locality was adopted at 
R s. 75 per square ya rd for the assessment year 
198 1-82. Failure to adopt the correct market va lues 
of the house sites and equity shares in the case of 
the a ssessee resulted in short levy of wealth-tax of 
R s. 99,567. 

The M inistry of Finance have accepced the objcc. 
tio:i. 

(b) F or the purpose of wealth-tax assessment, 
according to the instructions issued by the Central 
Board of Direct T axes in Septemb~r 1957 if an 
assessee is assessed within a State in which th~re is 
a recognised stock exchange the rate of shares 
quo ted in tha t stock exchange should be adopted 
as the value of such shares. However, if there is 
no recognised stock exch ange in that State the price 
quoted in the recognised stock exchange located i n 
a State nearest to the State in which the a ssessee is 
assessed may be adopted . 

Three assessees held shares in a limited company 
ca lled 'Motor and Genera} Finance Company', New 
D elhi, in the State of Punjab and the shares of this 
company were being quoted between Rs. 30.50 to 
Rs. 35- per share a t Delhi Stock Exchange on the 
valuation date relevant to the assessment years 
1983-84 to 1987-88. While completing the assess
ment of wealth-ta x in respect of these assessees the 
value of the shares' was, however, taken a t Rs. 12 
to R s. 13, based on a quotat ion in resp ect of a 
company called 'MGF Bombay' at Bombay Stock 
Excha nge. The valuation adopted at such a low 
q uotation of another company resulted in under 
assessment of wealth to the exten t of R "· 51.99 
lakhs and on aggrega te short levy of tax of R s. 

.6 1.732. On this audit point of view tbe D ep"1rtmen t 
mainta ined that 'Motor and General Finance Com
pany' and 'MGF' are one a nd the same compa ny 
a nd therefore it did not accept the a ud it point of 
view. This. however , only goes to strengthen th e 
point of view of Audit . 

As the assessees were based in Punjab, the quota
tion in Delhi Stock Excha nge in respect of the 
relevant shares should be the right quotation for 
assessing the value of the shares. O n the contrary 
the quotation in Bombay Stock Exchange which is 
not the nearest to the State in wh ich the assessees 
were assessed might be due to a kind of distress 
sale, otherwise there could not have been such a 
wide variation in the value of the shares. In the 
light of Board's instructions, 1957 the higher quoted 
rates of shares a t Delhi Stock Exch ange which is 
nearest to assessees' assessment ch arge should have 
been a dopted . 
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. The paragra ph was refen ed to the Ministry o( 
F1 n~ nce for comments in July 1989; the reply 
from the Government has not so far been received 
(October 1989). 

3. Partner's share interest in partnership firm 

Under the Wealth-tax Act, 1957. where an 
assessee is a: partner in a firm , the value of his 
interest in the net assets of the firm is to be in
cluded in his net wealth. The Wealth-tax Rules 
1957, provide that where the market value of any 
usset exceeds it s book value by more than 20 per 
cent the market va lue is to be .~ubstitutcd for the 
~ook varue. The Act also provides that the valua
tion done by the Departmental Valuation officer on 
a reference by the assessing officer is binding 0 11 
the Wealt h-tax Officer. 

A firm. inter alia, owned an immovable property. 
For the pu rpose of wea lth-tax assessments of one 
of the partners of the firm, the assessing officl:!r 
referred the matter of valuation of the aforesaid 
property to the Departmental Valuation Cell 
which determined the value of the property at1 

Rs. 1.5 1,74,100 and Rs. 1,53,16,300 as on 31 March 
1982 and 31 March 1983 relevant to the assessment 
years 1982-83 and 1983-84 respectively. Though the 
department had taken i nto account the aforesaid 
va lue of property in the case of other partners, in 
the case of three partners while completing their 
wealth- ta x assessments for the assessment years 
1982-83 and 1983-84 between November 1986 and 
March 1987, the Wealth-tax Officer took the book 
value of R s. 15,27,801 and Rs. 15,30,185 of the 
properly and did not adopt the higher market value 
of the firm's property determined by the Depart
mental Valuation Cell for the purpose of valuation 
of their share interest in the firm. The incorrect 
adoption of the book value of the property instead 
of the market value of assets of the firm for valua
tion of share interest of three assessces, resulted in 
aggregate under-assessmen t of net wealth of 
Rs. 43,23,574 (except in one case in which the 
assessment was pending) with consequent short levy 
of tax of Rs. 1,59,724. 

The department has accepted the. mistake in 
principle. 

The paragraph was referred to the Ministry of 
Finance for comments in June 1989; the reply from 
the Government has not so far been received 
(October I 989). 

5.07 Incorrect computation of net wealth 

I. An individt1al, who was one of the co-owners 
of an estate. agreed (May 1982) to selJ his one-half 
share for n consideration of R s. 28,00,000. In his 
wealth-tax assessments for the assessment years 
1983-84. 1984-85 and 1985-86 completed in July 
1986. the a<>sessee claimed and was allowed a deduc-
1 ion of R "· 15.00.000 each towards 'indemnity 
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liability ' 011 Lhe ground that he was liable to pay 
Rs. 15,00,000 to the vendees, in view of the suit 
~end ing before the Supreme Court regarding the 
ti tle to the property. As this was not a subsisting 
obligat.ion and the amount would become payable 
only ~n the event of an adverse judgment, the 
dcctuct10 11 allowed was not in order. Further, in 
the wealth-tax assessments for the assessment years 
198 1-82 and 1982-83, also completed in July 1986 
(valua tion dated 31 March 1981 and 31 March 
1982 respectively), the assessee's then one-fourth 
share in the estate was valued at Rs. 1,62.500 which 
was far below the market value as half of the estate 
had fetched Rs. 28 ,00,000 in May 1982. The above 
mistakes. resulted in under-assessment of wealth of 
Rs. 69.75.000 and short levy of wealth-tax of 
Rs. 2.4 1,692. 

The department has accepted the objection. 

The paragraph was referred to thi;; Ministry of 
F inance for comments in August 1989; the reply 
from the Government has not so far bec: n received 
(October 1989). 

2. An assessee individual was assessed on total 
wealth of Rs" 1,22,55,500 for the assessment year 
198 1-82. Audit scrutiny revealed that while com
puting the net wealth of the assessee i 11 November 
1986, the value of shares amo unting to Rs. 14,14,343 
(after allowing exemQ.tioa of Rs. 1.50 lakhs) and 
difference between value of share of a private limit
ed company as determined by the Departmental 
Valuer and as returned amounting to Rs. 1,59,160 
was not added to the net wealth of the assessee. 
f he omission resulted in under assessment of 
wealth of Rs. 15.73,503 and short levy of tax of 
Rs. 78,675. 

The paragraph was reforred to the Ministry of 
Finance for comments in June 1989; the reply 
from the Government Jias not so far been received 
tOctober 1989). 

5.08 Incorrect exemption 

Under the provisions of the Wealth-tax Act, 
1957, assets comp rising the estate of a deceased 
person held by a legal heir on any valuation date 
arc to be i11cluded in the wealth of such legal heir 
on that va luation date. Further. under the Act, 
ibid. the maximum exemptions in respect of speci
fied financial assets should not exceed one hundred 
and fift y thousand rupees upto the asses• ment yea r 
1982-83 

An individ ual, the wife of an ex-ruler, inherited 
the estate of her deceased husband (April 1980.l 
which included 32 pieces of gold takas (Idols) 
weighinQ 5,000 grams, ::s t lll~ sole legal heir. While 
completing her wealth-tax assessment fo r the a~sess
ment year 1982-83 in March 1987, the asl.essing 
offi cer omitted to include the aforesaid gold takas 
va lued <11 R s. 8.50.000 in her net wea lth though the 
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same had been included in the taxable wealth o f 
her h usband for the earlier assessment yea r 1981-
82. F u rt her, the assessing officer incoirec ily 
allowed exerr.rtion of R s. l .50,000 twice in respect 
of specified f1 na ncial assets in the case of assessee's 
own wealth anci the wealth inherited from her 
husband. T he above m;sta kes resulted in u ndcr
assessmen t of wea lth of R~. 10.00,000 and sho rt 
levy of i:1 x of R s. 50,000. 

. The Minis try c f Finance have accepted the objec
tion . 

5.09 · Mistakes in application of. rate of tax/calcula
tion of tax 

1. Mistakes in application o f rate vf tax 

Und er the provisions of the Wealth-tax Act. 
1957, where !:h:ires of beneficiaries in a . priva 'c 
trust a re indete rminate or unknow n. wea lth-tax is 
le\ ied as if the persons on whose behalf o r for 
whose benefit the a ssets are held are an individua l 
a t the rates specified in the Schedule to the Act 0r 
a t the flat rate nf three per cent, whichever is 
m ore benrficial to revenue. Further, such nrivate 
trusts a re, under certain specified circums.tance-:; . 
~ot en titl ed to e?'emption in respect of specified 
rny~stm~nt~ admissible to o ther assessees up to a 
ce1lm_g limit of Rs. 1.50 lakhs (upto assessment 
j ear 1982-83) and . R s. L.65 lakhs (assessment year 
1983-84 onwards) m ..regard to their investments in 
compa ny sha res. assel" of industria l underta kin ~. 
etc. -

Jn the wea lth-tax assessments of three such tru~ts . 
comple ted for the assessment years 1980-81 to 
19f4-35, bc.:tween March 1985 and F ebruary 1987. 
the asses;,ing officer applied th e no rma l rates of 
tax orescrihed in the Schedule of the Act ins tead 
of the fl a t rate of three per cent which wa" more 
bene fi cial to revenue. further, exemption o f Rs. J .50 
lakhs / Rs. l.65 lakhs against the ·value o f invest
ments in company shares comori sing their net 
-.yealth wns incorrectly a llowed. F urther, tax li ~ bi
ltty .totalli~~ to Rs. 59,39 L (R s. 30,268 + R s.29,123) 
and rema1n1ng outs tandi ng for more than twelve 
months o n the relevant valua tion da te . was de
ducted in determining: net we<t lth of two 0f the 
three as~essee trusts in respect of asse<;sment year 
1980-8 1 an d value of shares for the asses"ment 
year I 9~2-33 in on~ case. was adopted s ho rt by 
Rs. 5.208. Thl!-=e mistakes led to tota l short levy 
of tax o f Rs. 2. 17.714 i!1 the aggregate. 

. The pa rag1aph was referred to the Minis try of 
Finance for comments in Ju ne 1989 ; the reply 
from 1 he G ove rnment has not so fa r been received 
<Octo ber J 989). 

2. Mistakes in caJculation of tax 

(i)_ As Der Schedule to the Wealth-tax Act, 1957. 
u pphcable to assessment yl!ar 1983-84 where the net 
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wealth of an individ ual assessee exceeds R s. 
l 5.00,000 tax Ieviable in R s. 28 ,750 plus 5 per cent 
of the ,1:i1ount by wh ich the net wealth exceeds 
Rs. 15.00.000. 

Whi le completing the wealth-tax a ssessment o.f 
an ind ivid ual for the assessment year 1983-84 in 
Februaiy 1988 , on a net wealth of R s. 54,97,744, 
the asses<;iPg officer incorrectly calculated the 
wealth-tax a R s. 48.496 instead of the correct 
a mo un t of tax of R s. 2,17,748. T he mistake in 
ca lculation o~ tax resulted in a short levy of wealtt:-
lax of Rs. 1.69,252. . · 

T he dep~rtment has a cceptep. the o bjection. 

. The paragraph was referred to the Ministry of 
Frnance for comments in F ebruary 1989 ; the reply 
from the Government has not so far been received 
<October 1% 9). 

.<iiJ. From the assessment year 1974-75. the 
~cnedu le to the Wealth-tax Act, 1957, was ame nded 
lo p_r~vide for _a higher 1:ate of tax for every Hi ndu 
1111d 1v1ded family (specified category) having at 
kast one member with assessable net wealth ex
ceeding rupees one lakh upto the assessment year 
1979-80 and rupees one lakh and fifty thousands 
from th_e assess ment year 1980-8 1 and subsequent 
years. Other cases of Hindu undivided family 
a ttract tax a t lower rates. 

fn the wealth-tax assessments of two Hindu un
d ivided families. for the assessment years 1.975-76 
t~ 1980-8 1 completed in March 1988, the prescribed 
h ighe r rates of tax were not applied on the tofal 
assessed net wealth even though in one of the cases, 
o ne of the rnembers of Hindu undivided fa mily 
~ad ta xable wealth and was assessed to wealth-tax 
1il ano ther ward for these assessment years. In 
another case the specific d eclaration to the effect 
tha t. none o f the members of Hindu undivided 
family had a taxa ble wealth had· not been furnished 
V:ith the return . Io the absence of specific declara
ti on ~he assessee was chargeable to tax in the sta tus 
of Hi_ndu undivided family (specified) at the higher 
r::i te. 1 ~stead of_ norma l rate applicable to Hindu 
~1nd1v1ded fa mily (ord ina ry.). The mistake resulted 
~n short levy of tax of R s. 1,32,156 in the aggregate 
111 the two cases for the assessment years 1975-76 
to 1980-8 J. 

. The paragraph was referred to the Ministrv o f 
F111ance fo r co mm ents in August 1989 ; the 'reply 
from the government has no t so fa r been received 
!Octobe r J 989) . 

(iij ) T he Wea lth-tax Acl. l 957, provides that in 
tl.1~ cas~ of :11_1 ind ivid ua l a ~sessee who is not a 
c1t1zen 1f f nd1 a and who is not resident in India . 
the we ·1 lth-1ax payable by him in respect of any 
: 1sses~ mcnt ye<1r. computed in accordance with the 
ra tes soecified in Schedu le I of the Act shall be 
reduced by a n am?unt eq ual to 50 .per c~nt thereof. 

• 

I 

• 



·-., 

5 .09 AVOIDABLE MISTAKES-ADDll'ION~L WEALTH TAX 5. 10 

While completing the wealth-tax assessments of 
a non-resident individual fer the assessment years 
1985-86. 1986-87 :rnd 1987-88 in February 19~'8. 
the assessincr otiicer inc(~rrectly allowed a rebate of 

~ . 
R s. 30.382, Rs. 9.283 and R s. 18,067 b~rng 50 per 
cent ot tax payable by Lhe assessee though he was 
a citizen of India. The irregular allowa.i'1ce of re
bate resulted in short levy of tax of R s. 57, 732. 

The paragraph was referred to the Ministry of 
F inance for comments in June 1989 ~ the reply 
from the G overnment has not so far been received 
(October 1989). 

(iv) T he weaith-tax assessment o1 an individ ual 
for the assessment year 1976-77 was revised in 
March 1987. While calculating the tax leviable on 
the net wealth of Rs. 19,95,930 the department 
incorrectly :ipplied ra tes of tax applicable for the 
assessment year 1977-78. Applying the rates of tax 
for the assessment yea r 1976-77, the amount of 
wealth-tax leviable worked out to Rs. 73.77 l as 

against Rs. 31.610 levied by the department. The 
mistake in application of rates of tax resulted in 
short levy of tax o~ R s. 42,161. 

The Ministry of Finanie have arcepted tht objec
tion. 

5.10. Non-Jeyy , sbort-lev} of add itional wealth-tax 

1. Under the Wealth-tax Act, 1957, before its 
amendment by the Finance Act, 1976, where the 
net wealth of an individual or a Hindu und ivided 
family indt:ded buildings or lands (other than busi
ness premises' or any rights therein situated in an 
urban area, additional wealth-tax was leviable on 
the value of such urba n assets exceeding the pres
cribed limits. 

In seven Comm issioner of Income-tax charges, 
the assessing officer had not levied / short Jevied the 
additional wealth-tax on the value of urban pro
perties included in the net wealth of following 
eight assessecs resulting in total short levy of tax 
of Rs. 10,58,831. 

SI. Status of assessc:e Cl T's Assessment year Value of Urbaa Tax effect 
No. Charge 

Date of Completion of ~sseument 
properties 

Rupees Rupees 

I Individual A 1976-77 (March 1987) 63,97,663 4,02,8~6 

2 Individual B 1976-77 (March 1987) (Revised) 45,64,993 2,74,550 

3 T wo individual ~ c 1975-76 & 1976-77 (March and September 18,98,495 1,40,699 
1980) (Revised in March 1988) 

4 Jndividual J) 1976-77 (March 1987) 22,03,579 1,02,250 

5 Individual E 1971-72 to 1975-76 (March 1986) 8,58,375 51,697 

6 Individual F 1975-76 to 1976-77 (March 1980 revised in 19,88,700 49,465 
March 1988) 

7 Hindu undivided family G 1969-70 to 1971-72 and 1976-77 18,73,400 37,334 
(March 1987 and March 1988) 

T he depa rtmen t has accepted the objection in 
seven cases. 

The Mir.istrv of Finance have accepted the 
objection in three cases; the reply ifrom the.Govern
ment has not so far been received in the remain
ing five cases (October 1 %'9). 

2. In the ce mputation of value of an urban asset, 
any debt incurred for the purpose of acquiring. 
improving, constructing. repairing, renewing or 
reconstmcting such assets shall be deducted from 
the gross value of such asset. However, other debt;; 
which a re deductible in computing the net wealth 
shall be deducted from the gross vHlue of such 
assets only if, and to the extent that such debts 
exceed the aggrega te gross value of assets other 
than urban assets. 

The net wealth of an indi vidual, fo r the a ssess
ment years 1972-73, 1973-74, 1974-75 and 1975-76 

g9·LIS450C&AOO-I I) 

was determined in January 1987 a t R s. 594.54 
lakhs, Rs. 409.42 lakhs, Rs. 357.06 lakhs a nd 
Rs. 302.24 l~khs respectively which included urban 
assets of Rs. 262.22 lakhs, R s. 104.84 lakhs. 
Rs. 114.6) lakhs and Rs. 39.42 lakhs. However, 
for the purpose of levy of additional wealth-tax, 
the valup of the urban assets was incorrectly re
duced by the additional wealth-tax liabilities 
amounting to Rs. 1'6.73 la khs, Rs. 6.43 lakhs, 
Rs. 7.57 lakhs and R s. 2. I 6 lakhs respectively, 
e ven though such tax liability was no~ liable to be 
considered as other debts against the urban assets 
since the assessee's aggregate assets other than 
urban assels far exceeded the allowable debts. The 
mistake resµlted in short levy of additional wealth: 
tax of R s. 2,32,32 I . 

The Ministry of Financ~ have accepted the 
objection f~r th.e assessment years 1972·73. 1973-74 
and 1975-76. 
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5 .11 Non-h:vy interest and penalty 
l. interest 

Under the Wealth-tax Act, 1957, if the amount 
specified in the notice of demand is not paid with
in thirty five days of the service of notice of 
demand, the assessee is liable to pay simple inte
rest at twelve p er cent per rumurn prior to 1 Octa · 
ber 1984 and fifteen per cent per annum thereafte r. 

In the wealth-tax assessment o f an individual, a 
demand of Rs. 21,13,765 was raised by the depart
ment on 3 M arch J 988 for the assessment vear 
1981-82 which was required to be paid by him on 
or before 5 May 1986. The assessee however, paid 
the demand in instalments, on various dates 
between April 1987 and March 1988 which made 
him liable to pay interest under the provisions of 
the Act. However, no interest was levied by the 
department. The omission resulted in non-levy of 
interest of Rs. 3,81,499. 

The Ministry o~ Finance hav.e accepted the, 
objection. 

2. Penalty 

_Under the Wealth-ta x Act, 1957, if any assessee 
fails to pay the self assessment tax, the assessing 
authority may impose a penalty calculated a t the 
rate of two per cent of such tax remaining unpaid 
for every month during which the default con
tinued. The Central Board of Direct T axes clarified 
in March 1974, that in cases where penal a ction 
is not initiated, the assessing officer should properly 
record the reasons in the order sheet or append a 
note to the assessment order giving reasons therefor. 

An assessee individual filed his wealth-tax 
return for the assessm ent yea r 1982-83 showing net 
wealth of R s. 20,04,800 in June 1982. On the basis 
o( the returned wealth he was required to pay 
wealth-tax of R s . 53,990. As the assessee had not 
paid this tax, he was liable to pay penalty of 
Rs. 60,480 for the default upto the date of assess
ment (March 1987), which was not levied while 
completing 1.he assessment in March 1%7. No 
reasons for not levying the penalty were recorded 
by the assessing officer. 

The Ministry of Finance have accepted the 
o bjection. 

5.12 Delay iu completion of assessment 

Following the decision of a High Court, a body 
of individuals filed its returns of income for the 
assessment years 1976-77 to 1983-84 in July 1986, 
showing 'Nil' wealth for all the aforesaid years. In 
July 1986, the assessing officer completed the 
assessments for the assessment years 1982-83 and 
1983-84 determining the net wealth at R s. 
2.54,11.453 and R s. 2,85.85,564 respectively. The 
assessments for the asses ment years 1976-77 and 

J 977-78 were concluded in September 1987, deter
nunmg the net wealth a t R s. 66,60,457 and Rs. 
76,74,51 I respectively. No action was, however. 
taken by the department to complete the assesS.: 
ments for the intervening four assessment years 
I 978-79 Lo 198 1-82 even though a stay order 
granted by the High Court was vacated in Novem
ber 1987. On the basis of wealth assessed for the 
assessment years 1977-78, viz., R s. 76.75 Iakhs and 
without cons idering any increase in the value of 
the assets, the wealth-tax leviable for the assess
ment years 1978-79 to 19E'l-82 would be 
.Rs. 11.l L 100. 

The paragrn.plt was refen-ed to the M inistry of 
Finance for comments in August 1989 ; the reply 
from tl1e government has not so far been received 
(October 1989). 

B-GIFT-TAX 

5.13 In the fi nancial years 1984-85 to 1988-89, 
gift-tax receipts vis-a-vis the budget estimates were 
as given below: -

Yea r Bud gel Actual s Va.riation 
Estimates (Percentage) 

(111 crores of rupees) 
1984-85 8. 50 10. 86 27.76 
1985-86 10 .00 I I .66 16.60 
1986-87 .1 5 .00 9 .26 1-)38.27 
1987-88 11.00 8.23 (-)25. 18 
1988-89 10 .00 6 . 74* (-·)32 . 60 

~Provisional. 

5.14 P articulars of cas·es finalised, assessments 
pending and demands in a rrears, for !be five years 
1984-85 to 1988-89 are as given below: -

Year 

1984-85 
1985-86 
1986-87 
1987-88 
1988-89* 

*Provisional. 

Number of 
assessments 
<.:ompleted 
during the 
year 

83,53 7 
80,01 7 
76,154 
64,375 

70 642 

Number of Arrears of 
cases pending demand pending 
assessment at collection at the 
the end of end of the year 
1he yea r 

(111 crores of mpees) 

38,185 26 .62 
38,063 36.33 
39,097 19 .46 
30,517 22.02 

21 ,327 24.47 

5. J 5 During the lest audit of assessments made 
under the Gift-tax Act, 1958, conducted during the 
period 1 April 1988 to 31 March 1989, the follow
ing types of mistakes were noticed : -
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\ i) Gift escaping assessment. 

(i i) Non-levy of tax o n deemed gift. 
(iii) Incorrect va luation of gifted properties. 

(iv) Mis takes in calculation of gift-tax. 
· (v) Non-completion of assessment within 

tirr1e-limi t. 

• 
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A fe w important ca!>es illuslraling these mistakes 
are given in the following paragraphs. 

5.16 Gift t seaping assessment 

l. The Cenlral Board of Direct Taxes had 
issued instructions in November 1973 and April 
1979 emphasising the need for proper coordination 
amongst the assessment records pertaining to diffe
rent direct taxes, with a view to preventing cases 
of evasion of tax. 

According to the provisions of Gift-tax Act, 1958, 
gift-tax shall not be charged in respect of gifts of 
movable property situated outside the taxable terri
tories unless the donor, being an individual is a 
citizen of India and ordinarily resident in the taxable 
territories to which the Act extends. The residential 
status of the assessee is determined in accordance 
with the provisions of Income-tax Act, 1961, which 
inter alia specifies that where an assessee is a 
'resident' in respect of one source of income, be will 
be deemed to be a resident in respect of all the 
sources of income. Further, it has ben judicially 
held (53 ITR 547) that when a person is a member 
of a Hindu undivided family which maintains a 
dwelling place in India, he will be deemed to have 
maintained a dwe11ing place in India during the 
relevant previous year, for the purpose of determi
nation of residential status. 

(i) A scrutiny of income-tax assessment records 
of an assessee disclosed that he was a member of 
a resident Hindu undivided family which maintained 
a dwelling place in India by virtue of which the 
assessee's presence in India for 30 days or more 
made him resident in India for the assessment years 
1980-81 to 1982-83. For the assessment year 1978-79, 
the assessee had one source of income for which he 
was resident and in consequence he should be 
deemed to be resident for all other sources of 
income for that year. Further, since the assessee was 
a resident in nine out of the ten previous years 
and was in India for a period in all amounting to 
730 days or more during the seven previous years 
preceding the relevant previous year he should 
be deemed to be resident and ordinarily resident in 
India for the asscssm~nt years 1981-82 and 1982-83. 
The assessee made gifts of movable properties of 
Rs. 5,80,000 and Rs. 90,000 situated outside the 
taxable territories during the previous year relevant 
to assessment years 1981-82 and J 982-83 but neither 
the assessee filed any gift.tax return, nor the depart
ment initiated any gift-tax proceedings treating the 
assessee as non-resident. Incorrect adoption of status 
resulted in non-levy of gift-tax of Rs. 1,54.500. 

The Ministry of Finance have accepted the 
objection. 

(ii) The income-tax assessment records of an indi
vidual disclosed that during the previous year rele
vant to the assessment year 1985-86, tl1e assessee had 

225 

·~..i 

received two gifts of $ 19,000 each from her rela tive 
which were credi ted to her bank accowlt in Indian 
currency at Rs. 2,09,713 on 26 May 1984 and al 
Rs. 2,48,691 on 13 M arch 1985. It was noticed in 
audit (July 1987) that the assessing officer did not 
examine as to whether the donor bad filed any 
gift-ta x return for these gifts. The information of 
making the gifts was also not passed on to the 
assessing officer having jurisdiction to assess the 
donor. No gift-tax proceedings were initiated by the 
department. This resulted in escapement of gift of 
Rs. 4,58,404 and non-levy of gift-tax of Rs. 94,850. 

The department has accepted tl1e objection in 
principle. 

The paragraph was referred to the Ministry of 
Finance for commen ts in August 1939 ; the reply 
from the Government has not so far been received 
(October 1989). 

(iii) The income--tax assessment records of an 
individual for the assessment year 1984-85 (the 
assessment of which was completed in January 1988. 
disclosed tha t during the previous year relevant to 
the assessment year 1984-85 the assessee had gifted 
an immovable property valued at Rs. 3.33,000. But 
neither the assessee bad filed. any gift.tax rtturn in 
respect of this gift nor had the department called 
for the same. The gift of Rs. 3,33,000 bad thus 
escaped assessment resulting in non-levy of gift-tax 
of Rs. 63,500. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989 ; the reply 
from the Government has not so far been received 
(October 1989). 

2. Gifts made by any person to any institution 
established for charitable purpose are exempt from 
gift-tax, if the gifts made to such institution quaUied 
for deduction under the Income-.tax Act, 1961 . 

An assessee in his gift-tax return, for the assess
ment year 1982-83 did not inclQde the value of 
twenty eight items of gold ornaments with stone and 
one silver utensil, amounting to R s. 2,59,020 on 
the ground that those constituted gift made to a 
charitable trust in July 1981. Scrutiny of wealth
tax and gift-tax assessment records revealed that the 
trust to which the donation was made did not 
qualify for deduction under the [ncome-tax Act. 
1961. and as such the gift was liable to gift-tax. 
While completing the gift-tax assessment for the 
assessment year 1982-83 in Nov~mber 1986, the 
assessing officer failed to include the value of gift 
of Rs. 2,59,020 made to the trust resulting in escape
ment of gift of the like amount with consequent 
short levy of gift-tax of Rs. 56,275. 

The Ministry of Finance have accepted the 
objection. 
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5.17 Non-levy of tax on deemed gift 

J. Under the Gift-tax Act, 1958, where property 
is transferred otherwise than for adequate consider
ation, the amount by which the market value of the 
property on the date of the transfer exceeds the 
declared consideration, shall be deemed to be a gift 
made by the transferor and is chargeable to gift-tax. 
The Act further provides tha.t the value of the pro
perty shall be estimated to be th·e price wh1cn it 
would fetch, if sold in the open market on the date 
on which the gift is made. 

(iJ In the previous year relevant to the assess
ment year 1985-86, a hotel building in the namls of 
an individual and his wife was sold by two separate 
registered sale deeds for a total consideration of 
Rs. 6,11,000. The income-ttx and wealth-tax records 
of the individual revealed that the income / wealth 
in respect of the entire building was shown in the 
individuals own hands. On a refer.:nce made by the 
Inspecting Assistant Commissioner (Acquisition), 
tbe fair market value of the building on the date of 
sale, was determined by the Departmental Valuer 
at Rs. 18,98,300 (August 1985). The difference of 
R s. 12,87,300 between the market value (R s. 
18,98,300 and the value at which the building was 
sold Rs. 6,11,000) constitqted deemed gift attracting 
levy of gift-tax. Although the information regarding 
determination of the market value of the building 
by the Departmental Valuation Officer at Rs. 
18,98,300 was communicated by the Inspecting 
Assistant Commissioner (Acquisition) in December 
1986 and was received by the assessing officer in 
January 1987, no gift-tax proceedings for levy of 
gift-tax were initiated by the department. The 
omission resulted in escapement of gift of Rs. 
12,87,300 and non-levy of gift-tax of Rs. 3.69,420. 
Besides tax, penalty provisions for non-filing of the 
gift-tax return were also attracted. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the Government has not so far been received 
(October .1989). 

(ii) A finu of four partners was constituted on 14 
JlUle 1977 to carry on the business of exhibition of 
films. The firm was dissolved on 29 November 1979 
and all the assets and liabilities of the firm were 
assigned to and taken over by one of the partners 
(who had a share of 30 per cent) at their book value. 
The difference between the market value and book 
value of excess of total assets over the total Jiability 
of the firm which was foregone by the other partners 
in favour of the pa rtner taking over constituted 
deemed gift liable to gift-tax. The assets of the firm 
included a cinema building, the book value of which 
on the date of dissolution was Rs. 7,29,910 (cost of 
land R s. 80,000 plus cost of construction Rs. 
6,49,9 lOJ. As against the book value of cost of 
construct ion of R s. 6.49 ,910, the Departmental 
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Valuer determined (March 1985) the cost of con
struction at R s. 10,42,000. The ma1 ket value of the 
Cinema building was, therefore, rrot less than 
Rs. 11,22,000 (Cost of land R s. 80,000 plus cost of 
construction as per D epartmental Valuer Rs. 
I 0,42,000) but it was assigned to the partner at the 
book value of Rs. 7,29,910. An amount of Rs. 
2,74,460 i.e. 70 per cent of difference between the 
market value and book value amounting to R s. 
3,92,090, on this account alone was surrendered by 
the three partners in favour of the fourth partner 
and constituted deemed gift in the hands of the 
three partners. Neither the three partners h ad filed 
any return of gift-tax nor had the department called 
for the same. The omission resulted in escapement 
of gift of Rs. 2,74,460 and non-levy of gift-tax of 
R s. 29,092 and penalty of R s. 45,380 for not filing 
the returns for the assessment year 1981-82 was also 
Jeviable. Further, on 30 November J 979. a new firm 
was constituted in which the partner who took the 
assets and liabilities of the dissolved firm, became 
partner taking 22 per ce nt shares by transferring all 
the assets and Jiabilities he had taken over from the 
dissolved firm at their book value. Thus, the cinema 
building was transferred to the new firm for a con
sideration of Rs. 7 ,29 ,910 as against its market value 
of Rs. 11,22,000. The difference of Rs. 3,92,090 
constituted deemed gift in the hards of the transferor 
partner. Neither the assessee filed any return of gift
tax nor did the department initiate any action to 
call for the same. The omission resulted in non-levy 
of gift-tax of R s. 78,270 and a penalty of Rs. 
1,22,880 for not filing the return for the assessment 
year 1981-82 was also leviabl"e. The total revenue 
effect involved in the cases of the four partners was 
R s. 2,75,622. 

The department has accepted the object.ion. 

The paragraph was referred to the Ministry of 
Finance for c0mments in August 1989 ~ the reply 
from the Government has not so far been received 
(October 1989). 

(iii) During the previous year relevant to the 
assessment year 1982-83 a closely held company 
converted land measwing 690 cents owned by it into 
stock-in-trade by adopting the fair market value of 
Rs. 5,000 per cent. Audit scrutiny of the income-tax 
assessment records revealed (January 1988) that 
during the previous year relevant to assessment year 
1982-83, the assessee had sold 372.74 cents of land 
for a declared consideration of R s. 9,15,740 as 
against the fair market value which worked out to 
Rs. 19,38,700 at Rs. 5,000 per cent. The difft'.rence 
in value amounting to R s. 10.22,960 constituted 
deemed gift attracting levy of gift-tax but no such 
gift-tax proceedings were initiated by the department.. 
The omis~ion resulted in non-levy of gift.tax of 
Rs. 2,63,684. 

The department has accepted the objection. 
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The paragraph was referred to the Ministry of 
Finance for comments in August 1989~ the reply 
from the Government has not so far been received 
(October 1989). 

(iv) An individual sold in May 1983, his entire 
shareholding of 1,204 shares in Cl' closely held 
company for a consideration of R s. 3.01.000. 
Scrutiny of wealth-tax records of the assessee for 
assessment year I 983-84, howevl!r, revealed (April 
1988) that the value of shares as on the valuation 
date of 3 I March J 983 had been computed at Rs. 
10,76.480 by the assessing officer in the wealth-tax 
assessment completed in January 1988. The differ
ence of R s. 7,46,480 between market value and 
sale price should, therefore, have been treated as 
deemed gift in the hands of the assessee for assess
ment year 1984-85 i1:volving a gift-tax demand of 
Rs. 1.78,944. No gift-tax return had, however, been 
filed by the assessee nor was it called for by th e 
department. 

The paragraph was referrc!d to the Ministry of 
Finance for comments in April I 989 ; the reply 
from the Government has not so far been received 
(October 1989). 

(v) The income-tax assessment records of an 
assessee showed that she sold' 3,000 shares of a 
private limited company during the previous year 
relevant to the assessment year 1984-85, between 
April J 983 and June 1983, for a declared consider
ation of Rs. 275 per share which was accepted by 
the department for levy of capi tal gains tax in the 
assessment for the as<>essment year 1984-85 comp
leted in November 1986. Audit scrutiny in June 
1988 reveakd that as per the wealth-tax records, 
the market value of the shares as on 3 l March 1983 
was Rs. 433 per share. Since the shart!s were sold ac 
a consideration less than the market value, the 
difference between the market value and the declar
ed consideration rec-eived amounting to Rs. J 58 per 
share for 3,000 shares sold constituted deemed gift. 
No gift-tax proceedings were, however, initiated by 
the department. The omission resulted in escape
ment of taxable gift of R s. 4.74,000 with conse
quent non-levy of tax of Rs. 98,750. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1989). 

2. Under the Gift-tax Act, 1958, the value of 
transactions such as release, discharge, surrender 
forfeiture or abandonment of any debt or contract 
or other actionable claim or of any interest in 
property if not bonafide is deemed gift. The Central 
Board of Direct Taxes issued instructions in March 
1976 and May 1977 clarifying that when a partner
ship firm is reconstituted either with the same old 
partners or on <ldmission of new p<lrtners or on 
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conversion of a &ole proprietorship into a partr:er
ship and the profit sharing ratios of the partne rs arl! 
revised , any interest surrendered or relinquished by 
one or more such partners without adequate consi
deration in mol1'ey or money's worth in favour of 
other partner would attract levy of gift-tax. It has 
been judicially held 066 ITR 124) that 'goodwill' 
is a property and in the event of admission of any 
new member in the business on its conversion or as 
partner on its re-constitution the right to the money 
value of the goodwill stands transferred and the 
transaction constitutes a gift under the Gift-tax Act. 

(i) A partnership firm with three partners was 
reconstituted in July 1983 during the previous year 
relevant to assessment year 1985-86 and thirteen 
more partners were taken in . The assessee was one 
of the partners having 80 per cent share of intere!.'t 
in the firm before reconstitution. Consequent on the 
inclusion of more partners in the finn, the assessee 
had surrendered 40 per cent of his share in favour 
of the new partners. In November 1983, the assessee 
retired from the partnership receiving 40 per cent 
share in the net worth cf the firm without taking 
into account the 'goodwill' . Audit scrutiny revealed 
(October 1988) that there were no provisions in the 
partnership deeds prohibiting partners' share in the 
goodwill of the firm. The firm was consistently 
making profits ai.-d the action of the assessee fore
going his share in the goodwill of the firm constituted 
deemed gift. However, no action was taken by the 
department to levy gift-tax. Taking into account 
three years' purchase value of the net average profits 
of the firm during the previous years relevant to 
assessment years 1981-82 to 1984-85 the goodwill 
of the firm worked out to R s. 9,03,980 and the 
assessee's share therein amounted to R s. 7,23,184. 
The omission to treat the amount as deemed gift 
resulted in non-levy of gift-tax of Rs. 1,71,95-5. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so fa r been received 
(October 1989). 

(ii) In the previous year relevant to assessment 
year 1984-85, an assessee who was the sole owner 

. of a proprietory concern converted his business into 
a partnership firm with his son and daughter as 
partners. The shares of the son and daughter were 
25 per cent each and the assessee's share was 50 
per cent. Audit scrutiny revealed (September 1985) 
that the assessee became one of the partners of 
the newly constituted firm foregoing his interest in 
the goodwill alongwith his interest in the difference 
between the market value and book value of the 
assets of the proprietory concern. The value of 
interest thus foregone constituted interest surrendered 
in favour of the other partners and constituted 
deemed gift in the hands of the assessee. Howev_er, 
no action was taken by the department to levy g1ft
tax. Taking into account three years' purchase value 
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of net average profits of the proprietorship concern 
during the last five asses::.ment years 1979-80 to 
1983-84, the goodwill foregone alone amounted to 
R s. 3,94,000 in the bands of the assessee which 
resulted in non-l evy of gift-t;1x of Rs. 78 .750. 
Further, the difference between the market value 
and book value of the assets surrendered in favour 
of the new partners taken was also required to be 
brougllt to gift-tax. 

. The paragraph was referred to the Ministry of 
Fmance for comments in July 1989; the reply 
from the Government has not so far been received 
(October 1989). 

(iii) An individual, having 45 per cer..~ share 
interest in a partner.ship firm retired from the firm on 
8 November 1980, receiving the balance to his credit 
and foregoing the elements of his share in the differ. 
encc between the market value and cost of the 
assets of the firm, in favour of his two sons. who 
joined the firm as partners on the same day. The 
value of the interest thus foregone constituted 
deemed gift attracting levy of gift-tax. However, the 
assessee did not file any return of gift, nor did th~ 
department initiate any action to levy the gift-tfl x 
on this deemed gift. Audit scrutiny (January 1988) 
revealed that the firm itself was dissolved on 31 
December 1982 and the assets and liabilities of the 
firm were taken over by a company which had joined 
the same partnership in the year 1982. At the time 
of d issolution, the assets were revalued and a s11m 
of Rs. 8,30.000 was determined as goodwill and 
the respective shares of the partners in the goodwill 
were credited to their accounts. Assuming the value 
of goodwill to be the same as at the time of retire
ment of the assessee on 8 November 1980, the vnlue 
of deemed gift liable to tax which has escaped 
assessment worked out to R s. 3,73.500 and the gift
tax leviable thereon worked out to R s. 73.625. 

The Ministry of Finance have accepted the 
ob.iection . 

(iv) The income.tax assessment records of a fi rm 
for the assessment year 1987-88 disclosed that one 
of its partners retired from partnership relinquishing 
his title in the assets and liabilities of the finn , 
including the balance of his capital account amount. 
ing to R s. I.26,157 as per the firm's balance sheet 
for 1986-87. This constituted deemed gift in favour 
of the other partner, vide testament da ted 13 May 
1986. However, neither the assessee had filed the 
gift-tax return nor had the department initiated 
gift-tax proceedings. The omission resulted in gift 
escaping assessment by Rs. 1.26, I57 and no1:-levy 
of gift-tax of R s. 31,848. 

The paragraph was referred to the Mi nistry of 
Finance for commen ts in July 1989 ; the reply from 
the Government has not so far been received 
(October 1989\ 
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5.18 lncon"C<:t valuation of gifted properties 

I . Shares. 

Under the Gift-tax Act, L958, the value of any 
p~ ·operty, other th~n cash, transferred by way of 
gift shall be the pncc which it would fetch if sold 
in the open market o n the date on which the gift 
was made. 

The Gif!rtax Rules lay down that the value of 
L1nquoted equity shares in a priv::i te limited company 
should be ascertained with reference to the total 
assets of the company. The provisions of the Gift. 
tax Act, 1958, are pari.materia with those contained 
in E state Duty Act, 1953, in regard to the valuation 
of unquo ted equity shares. The instructions issued 
by the Central Board of Direct Taxes under the 
Estate Duty Act for the va luation of such sha res 
a.re, t~erefore, equally applicable to gift-tax under 
the Gift-tax Act. Accord ing to the ·juslructi, ins issueJ 
ur.<der the Estate Duty Act (May and July 1965) the 
value of unquoted equity shares sho uld be deter
mined on the basis of market value and not tbc 
book valu~ of assets of tile comDany. These instruc
tions of May and July 1963' were reiterated in 
October 1974 and May 1975. 

(i) l1l the p revious year relevant to the assessment 
year 1984-85 , a private limited company sold (June 
1983) 104 equity shares of its subsidiary company 
which held I 00 per cent share capital in another 
subsidiary company to three individuals at a consi
deration of Rs. 1,000 per share as against the market 
value of R s. 6,23,427 per share calculated on the 
basis of net assets of tbe company whose shares 
were sold. T he difference between the market value 
of 104 equity shares amounting to R s. 6,48,36.408 
and sale consideration received for Rs. J ,04,000 
constituted deemed gift under the Gift-tax Act, 1958, 
attracting levy of gift-tax in the bands of the assessee 
company. No gift-tax proceedings, were, however. 
initiated by the department. The omission resulted 
in escapement of deemed gift of R s. 6,47,32.408 and 
non-levy of gift-ta x of R s. 4.77,52,056. 

The paragraph was referred to the Min istry of 
Finance for comments in July 1989 ; the reply 
from the Government has not so far been rcc'!ived 
<October 1989). 

(ii) A scrutiny of the income.tax asses!.ment 
records of an individual for the assessment yea r 
1985-86 revealed tb:it the assessee sold <November 
I C:'( I 1 -im 0ted equity shares of a private limited 
company for a consideration of R s. 2,60,000. The 
wealth-tax asse~<;m-"1 ~ rec')rds of the assessee, on 
the valuation date 31 March 1984 relevant to the 
assessment year 1984-85, however, d isclosed that the 
value of shares of the company was determined 
under the Wealth-tax Rules at R s. 3,400 per share. 
E ven if the same value is adopted for gift-tax pur
poses. the value of the ·Shares would work out. to R s. 
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8,84,000 as agains t the declared consideration of 
R s. 2,60,000 only. Thus the difference between the 
market value and the disclosed sale consideration 
amounting to Rs. 6,24,000 constitu ted deemed gift 
on which gift-tax of Rs. 1,42,200 was leviable. The 
tax liability would be higher if correct valuation i 
done on the basis of the market value of tlie assets 
of the company including also the va lue of its good
will. However, neither had the assessee filed the 
return of the gift nor bad the department initiated 
any gi ft-tax proceedings. 

The paragraph was referred to the Ministry of 
Finance for conunents in June 1989 ; the reply from 
the Government has not so far been r~ceived 
(October 1989). 

(iii) The provisions rela ting to lhe valuation of 
shares, under the Wealth-tax Act, 1957, and the 
Rules made thercw1der arc not applicable to val ua
tion lillde r the Gift-tax Act. The Board clarified 
in January 1982 tha t where the break-up value 
method is adopted to determine the value of un
quoted equity shares. no discou nt on such value 
is allowable. 

(a) D uring the previous yea r relevant to assess
ment year 1980-8 1 a n assessee sold 20,000 unquot
ed equity shares of a closely held company, to 
another company at the rate of Rs. 7.50 per share. 
H owever, the va lue of each share under the break
up value method was determ ined by the assessing 
officer at Rs. 79.82 and the market value of each 
share was adopted at R s . 67.82 after a llowing a 
discount of 15 per cent. The difference between 
the market value (Rs. 67.82) and the actual sale 
price (R s. 7.50) was trea ted as deemed gift and 
subjected lo gift-tax in the assessment completed 
in January 1987. The allowance of the discount 
a~er computing the value of the share was not in 
accordance with the i nstructions of the Boa rd a nd 
the incorrect a ilowance of discount re ulted in the 
under-assessmen t of gift by R s. 2,40.000 with a 
consequent short levy of tax of R s. 96,000 for the 
assessment year 1980-8'1. Further, a sum of Rs. 
24,000 would also be leviable for assessment year 
1982-83 on nccount of aggregation of giftc; for rate 
purposes. 

The paragraph was referred to the Ministry of 
Finance for comments in February 1989; the reply 
from the Government has not so far been received 
(October 1989). --(b) An assessee in tbe previous year relevant to 
assessment year 1985-86, gifted 3,400 equity shares. 
In gift-tax assessment made (February 1988) these 
were valued a t R s. 3,91,000 by taking the value 
of each share at R s. 11 5 (i. e. break-up value of 
Rs. 153.30 less 25 per cent thereof) worked out 
o n th<; basis of Wenlth-t::ix Rules, 1957. U nder the 
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Gift-tax Rules. there i~ no provision for adopting a 
discounted value o n the analogy o f W ealth-tax 
Rules. Omission to value the shares at full break
up value of Rs. 153.30 resulted in under-valuation 
of gi.ft of Rs. 1.30.220 a nd short levy of tax of 
Rs. 32.555. 

The paragraph was referred to Lhe Ministry of 
Finance for comments in June 1989: the reply 
fro m the Government has no t so far been rec~ived 
(October 1989). 

(c) During the previous year relevant to the assess
ment year 1982-83. a Hindu undivided family of 
specified c.1tegory old 1.430 equity sh ares held by 
it in a private compa ny for a consideration of 
R s. 3,93,250 at the rate of R s. 275 per sh are. The 
capital gain a rising out of this transaction was 
a lso assessed to income-tax in the assessment for 
the assessmen t year 1982-83 completed in Ma rch 
1985. Audit scrutiny in December 1986 revealed 
that the market va lue of the shares of the company 
as pe r the provisions of the Wealth-tax Rules, 
1957, worked out to Rs. 650.73 per share. The 
differe nce between the market va lue · as on the 
date of transfer and the value a t which the shares 
were sold const ituted deemed gift attracting levy 
o f g ift-tax. Neither the assessee had filed any re
turn of gift nor had the department called fo r the 
same. The omission to do so resulted in non-levy 
of gift-ta x of R . 1.17 .940. 

The departme nt has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989. The reply from 
the Government has not so far been received (Octo
ber J98"9r 

2. Immovable pi''Jperly 

lt has been judicially held (l 72 lTR 632) that 
on dissolution of a fi rm, if one partner takes Jess 
than his share entailing a corresponding increase 
in the value of assets of other partners. the trans
ac ti on amounts to a gift attracting g ift-tax. 

A, B, C. a nd D wer>! partners in a fi rm sh aring 
profi t in the ratio of 40, 20, 20 and 20. The assets 
o f the firm, inter alia, included an immovable pro
perty the book value of which was Re;. 4 .67 lakhs 
as on 31 M arch 1985. On the dissolutio n of the 
firm, on 1 April 1985, the balances in the capital 
accounts of the outgoing partners B, C a nd D were 
trea ted as loan to partner 'A ' who continued the 
business of the fi rm. A scrutiny of the assessment 
records disclosed that the value of the immovable 
property owned by the firm was determined at 
R s. 7.37 la khs as on 3 l August 1978 by a registe r
ed valuer. T aking into account the appreciation in 
va lue o l the property during subsequen t years the 
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market value would not have been less than 
Rs. 10 lakhs in 1985. Thus the property valued at 
not less than Rs. lO lakhs was given in specie 
to partner 'A' at book value (Rs. 4.67 lak.hs) result
ing B, C and D actually releasing their interest 
to the extent of their share oe difference between 
market value and book value in favour of 'A '. As 
a .result, an amount of Rs. 3.18 lakhs being 60 
per cent of the difference of Rs. 5.33 lakhs 
(Rs. IO lak.hs minus Rs. 4.67 lakhs) was surrendt'.r
ed by B, C and D in favour of 'A' wihout a·deqi1ate 
considera Lion which constituted deemed gift at
tracting Jevy of gift-tax. But no gift-tax .Proceed
in~s were, however, initiated by the department. 
The _-,mission resulted in non-levy of gift-tax of 
Rs. 35,100. 

The paragraph was referred to the Ministry of 
Fina·nce for comments in July 1989; the reply from 
the Government has not so far been received 
(October I 989). 

3. Goodwill and finished goads 

. A partnership fitm consisting of five pa~tners 
with equal share was dissolved on 31 December 
1981. The entire assets and liabilities (except im
movable properties and trade marks) of the firm 
were transferred as a going concern to ~ newly 
formed private limited company at the book value. 
Audit scrutiny (March 1989) revealed that the 
assets and liabilities of the firm as on 3 J Dece.m
ber 1981 included value of goddwill (Rs. 10,10,000) 
stock-in-trade of finished goods (biris) valued at 
cost price (Rs. 37,61,840) and unpaid liability for 
leave with wages, provident fund and bonus <Rs. 
1,22,53,730) not discharged for a long time. The 
market value of the net assets of the finn on the 
date of transfer to the company was not ascertain
ed by the assessing officer to find out the quantum 
of deemed gift. On the basis of super-profit method 
of valuation of goodwill, the value of goodwill of 
the firm by taking three years' purchase of the 
average profits of past five years worked out to 

· Rs. 70.64,000 as against the book value of Rs. 
10,10,000. The market value of the finished pro
ducts on the basis of gross profit rate of 9. 75 per 
cent wo.uld work out to Rs. 41.28,820 as against 
t:l}e book value of R s. 37,61,840. The unpaid lia
biliti~s of Rs. 1.22,53,730 were also required to 
be examined to know whether they ceaSed to exist 
or not. The difference between the market value 
and book value in respect of goodwi11 and finished 
goods alone as shown above was Rs. 64,20, 780. 
This constituted deemed gift attractin_g ievv of 
gift-tax in the hand's of the partners of the dissol
ved firm. However, the department had not initiated 
any gift-tax proceedings. The omission resulted in 
non-levy of gift-tax of Rs. 40.18,335 for the assess-

. ment year 1982-83. Penalty provisions for non
filing 'i.\f ·the return were also attracted. 
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The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government has not so far been received ._ 
(October J 989). ~ 

5.19 Mistakes in calculation of tax 

I. Under the Gift-tax Act, 1958, with effect 
from I April l97q, taxable gifts by an assessee in 
a previous year are to be charged to ta~ after ag
gregating them with taxable gifts, if any, made 
during the precetling four previous years (exclud
ing gifts made before 1 June 1973) at the rates of 
tax applicable to the assessment year in hand . 
From the gift-tax so computed, gift-tax on the 
taxable gifts of the preceding four previous years 
reckoned at the sallle rates will be deducted and 
the balance would represent the gift-tax payable 
for the year. 

The gift-tax assessment of a Hindu undivided 
family for the assessment year 1983-84 was com- .._1r 

'pleted in March 1988, on a total value of gift of 
Rs. 20,01.495. Scrutiny of records (February 1989) 
revealed that the total value of gift had been ar
rived at af1er aggregation of value of gifted shares 
at Rs. 95 ,000 returned by the assessee in assess
ment year 1982-83. However. the value of these 
shares was determined at R s. 6,32,294 in the gift-
tax as~ssment for the assessment year 1982-83. 
The error in aggregation of gifts resulted in short-
!evy of gift-tax of R s. 2,67,529. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government bas not so far been received 
(October 19891. 

2. During the previous year relevant to a~sess
ment year 1975-76 an individual made taxable gifts 
valued at Rs. 4,15,242 on which a tax of Rs. 85,300 
was leviable. However, while completing the gift-
tax assessment in March 1987 the assessing officer > 
incorrectly worked out the gift-tax as Rs. 5~ .810. 
The incorrect calculation of tax resulted in short 
levy of tax o.f R s. 31.500. Further, the assessee did 
not pay the tax demanded in ti.me, and was liable 
to pay interest of Rs. 19.125 which was not levied. 
These mistakes thus resulted in total short levy of 
tax of Rs. 50,625. 

. The paragraph was ref erred to the Ministry of 
Finance for con1ments in June 1989; the reply from • 
the G'ov~rnnient has not so ·far been received 
(October 1989). 

C-ESTATE DUTY 

5.20 The levy of estate duty was discontinued 
by the Estat0 Duty (Amendment) Act, 1985, in 
respect of estate passing on death occuring on or 
after !·'5 March 1985. 
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5.2 1 In October 1985·, in view of the disconti
nuance of the estate duty, the Centrai ·Board of 
Di rect Taxe s- issued instructions for completion of 
pending assessments with a returned . principal 
value not exceeding Rs. 3 lakhs by 31 December 
1985. The particulars of the assessment finali5ed, 
the assessments pending and estate duty demands 
in arrea·s in respect of the years 1984-85 to 1988-
89 are as given below : 

Yea r No. o f assessments Arrtars of ta-: 
demand 

completed Pending (In crores of 
rupees) 

1984-85 36,1156 34,399 41.12 

1985-86 5,301 12:262 36 .04 

1986-87 14,663 9,251 33 .95 

1987-88 11,70.1 3,095 399 .73 

1988-39 .. 4.2:u; I ,'735 7~ . 11 
"'Provisiona I 

5.22 Rcceipl~ from the esfate duty during the 
financfal vea rs 198+85 to 1988;89 vi~a-vis the 
Budget estimates were as under : 

Yc.1r Budget Actual Pen=entage 
estimates (In crorc~ of variation 

of rupees) 

1984-85 20.00 24 .37 ( + )21. 85 

1985-86 22. 50 22. 26 (-)1.07 

1986-87 15.00 13 . 39 (-)10. 73 

1987-88 10 .00 8. 0] (-)20. 20 

1988-89 ~ 3. 25 6 .04 85.84 
" Pro" isonal 

5.23 During the test audit of asseS5i'neilts made 
under the Esta te Duty Act, 1953, conducted ' during 
the period from I April 1988 to 31 March 1989. 
the following types of mi'sfakes 'tesulting in under
assessmcn t of duty. were noticed : 

(i) Incorrect computation of principal value 
of estate. 
(a) Lack of correlation rimo!'gst various 
assessment records. 

(b) Undcrvaluati'on of the principal va!ue 
nf estate. 

(ii) Estate escaping assessment 
(iii) Incorrect vahrnti6n of assets--Jmmovable 

properties. 
(iv> Incorrect grnnt of exemption / deduction. 

\v) Non-levy of interest. 
(v i) ~Jistake in calculation of estate duty. 

A few instances of these mistakes are given in 
the "'ollowing paragraphs. 4 of these ·~ses wt!re 
checked by the Internal Audit bu~ mistakes were 
not detected h)' it. 
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5.24 Incorrect compulation of principal value of 
estate 

I . lack of cc1·rcfotion amot1igst various assess
ment rt:c 'Jrds 

The neccl for correlation of assessment made 
under V3rious direct taxes has been consistently, 
stressed upon by the Public Accounts Committee 
(IOlst Report-Seventh Lok Sabha- 1981_-n). The 
Central Board of Direct Taxes l:ave also i~sued 
irstructions emphasising the need for such correla
tion in November 1973 and April 1979, with a 
view to preventing cases of evasion of estate duty. 
Despite these::., mistakes in incorrect computation 
of princip:il value of estate and undercharge cf 
duty, were noticed in audit. 

ln the estate duty assessment made during 
March 1988 in respect of a person who died in 
September 1978. the following mistakes were notic
ed : 

·(a) The provisional assessment concluded in Dec
ember 1985 \\'JS revised in December 1986, to 
include the addition of Rs. 1.83,671 to the value 
of certain properties offered for estate duty. How
ever, while completing the regular assessment in 
March 1988. tbe addition of Rs. 1.83,671 was 
omitted to be considered, resulting in corresponding 
under assessment of estate. 

Cb) A scrutiny of the wealth-tax assessment of 
the Hindu un<livided familv. as on the valuation 
date (31 March 1978;> revealed that interest of the 
joint family in a partnership firm was Rs. 11 ,33,814 
and one sixth share of the deceased therein work
ed out to Rs. l ,88,969. In the estate duty assess
ment, howe·ver, the value of the joint family's in
terest in the firm was incorrectly taken as Rs. 
4,77,003 only and consequently the share of the 
deceased therein included in the principal value 
of the estate was only Rs. 79,500. This mistake 
resulted in under-as.sessment of esta te by Rs. 
1.09,469. . 

The <>bove mistakes resulted in aggregate under
assessment of estate duty by Rs. 2,93.l 40 with 
consequent duty effect of Rs. 99,424. 

The Ministry of Finance have accepted the ob
_;ectiOn. 

2. Unden:a/11atio11 of the principal value of 
estate 

Ci) In the estate duly assessment (December 
1987) of a person who died in November 1983, 
the principal value of estate was short computed 
by Rs. 3.30.297 due to omission to include the 
followir~ g Hrnounts in the estate. 

(a) An amount af Rs. 1,61,623 representing de
posit with accrued interest in a piivate limited 
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company, orignally included in the return was ex
cluded in the assessment on the plea of the accoun
table person tha t the holding had no value in view 
of the heavy losses suffered by the company. This 
view wa not, however, tenable as the deceased 
had an ei:forecable cla im for Rs. 1,61,623 during 
the existence of the company which was neither 
wo111nd up nor under liquidation; 

(b) An amount of Rs. 1,50,000, representing 
debt owed by the deceased for standing as surety 
for loan ra ised by the above company from a cor
pora tion was claimed and allowed as liability. 
considering it a::; an enforceable debt. The deceas
ed person being a guarantor alongwith others, the 
liability was of the nature of a contigent liabili ty 
to be di<;charged only in the event of the corpora
tion being unable to realise its dues from the deb
tor company; 

(cJ An amount of Rs. 18,674 being tlle coffee 
pool divided for the crop season 1981-li2 credjted 
to the account of the deceased after his death was 
not included in the estate. 

As a result of omission to include the above 
amount. the estate of the deceased was under-asses
sed by Rs. 3.30,297 with consequent short levy of 
duty of Rs. 2,80.752. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989). 

(ii) Under the Estate Duty Act, 1953, the pro
perty taken under a disposition made by the 
deceased purporting to operate as an immediate 
gift intervivos, whether by way of transfer, delivery, 
declaration of trust, settlement upon persons in suc
cession or otherwise. within a period of two years 
prior to death , shalJ be deemed to pass on death . 
F urther, under the Act, ibid, estate duty is leviable 
on the principal value of all property that passes 
or is deemed to have passed on the death of the 
deceased. 

In the esla te duty assessment (August 1987), ~ 
deceased who died on 6 September 1983', pa id Rs. 
33,993 (Rs. 16,446 in 1981-82 and Rs. 17,547 in 
1982-83) as insurance permia on the life p0licv of 
his son within two years prior to bis death. The<;c 
payments of Rs. 33,903 on behalf of the son con
stituted gift, but it was not added to the princip.i l 
va lue of the estate. Also. the deceased was a part
ner in a firm. He transferred (May 1983) his inte
rest in the firm to a Hindu und·ividcd fa mily com
prising his wife and two sons for a consideration o( 
R s. 1,25,000 whereas h is interest iP the fi rm 
amounted to Rs. 3,96.923 which comprised of 
Rs. 1.25,000 as capital as on 30 June 1982. R s. 
2.00,000 ns accreti'on in the value of building. 
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Rs. 6,735 as share in the development rebate 
reserve and Rs. 65,188 as share in the proft of the 
tinn to the date of transfer. The transfer for ina
dequate consideration to the extent of Rs. 2,71,923 
(Rs. 3,96,923--R s. 1,25,000) constituted gift but 
the same was not added back as estate of the de
eased. Thus prii:icipal value was short assessed to 
the tune of Hs. 3,05,916 (Rs. 33,933 + Rs. 2,71 ,923) 
resulting in short levy of duty of Rs. 98,455. 

The department has not accepted the objection. 
stating that the ass.essment was completed under 
summary assessment scheme. 

The paragraph was refen·ed to the Ministry of 
Finance for comments in July 1989 ; the reply
from the Government has not so far been received 
(October 1989). 

(i ii ) While computing (July 1987.) the estate duty 
assessment of a person who died on 26 November 
1976. bis share of appreciation in the value of land 
and building, . investment allowance reserve and 
goodwill, was taken at Rs. 87,568. R s. 12,950 and 
Rs. 4.l 36 as against the actual share of R s. 3.66,817. 
Rs. 51,849 and R s. 16,545 respectively. Besides. 
loans advanced were taken at Rs. 1.6,225 against 
the actual loan of Rs. 17,500. These mistakes re
sul ted in under-assessment of estate by Rs. 3',31,832 
and short levy of duty of R s. 95,605. 

The department has not accepted the objection 
stating tha t the assessment was completed under 
summary assessment scheme. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the Government bas no t so far been received 
(October 1 9~9). 

5.25 Estate escaping w,sessment 

I. Property whicb the deceased was competent 
to dispose of at the time of bis death shall be 
deemed to pass on his death and estate duty is 
Jev"iable on the full value of such property. Share 
interest of a partner in a firm representing his 
capital in tha t firm and his share of surplus a1ising 
out of revalua tion of the assets of the firm passes 
on death . 

A person who died in July 1959, had 50 per 
cent share in a firm. The assessing officer, while 
completing the estate duty assessment in Novem
ber 1987. revised in December 1987, included the 
deceased 's sh.are in · the apprecia ted value of the 
assets over the book value of assets of the firm 
as on the da te of death. whereas. the amount of 
capital to the tune of Rs. 8.16.004 standing at the 
credit of the deceased in the books of accounts of 
the firm on the date of death was not included in 
the. principal value of estate of the deceased. Thjs 
i·esulted in esca1:iement of estate of R s . .8".16,004 
with consequent short levy ol' duty fo(· R s. l.74,058. 
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The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the Government has not so far been received 
(October 19891. 

2. Property ~as~ ing under any settlement made 
by the deceased by deed o r any other instrument 
not taking effect as a will whereby an inte rest in 
such property is reserved , either expressly or by 
implication. to the settlor, o r whereby the settler 
may have reserve to himself the r ight by the exer
c ise of any powers, to restore to himself o r to re
claim the absolute interest in such property shall 
be deemed to pass on the settler's death. 

The esta te du ty a ssessment c1f a person 
~vho died in February 1980 was completed 
111 March 1986 on a principal value of R s. 5,22,672 
a fter exclud in g from the. value of the estate a sum 
of R 'i . J lak b~ settled on a trust founded by the 
deceased bv a deed of October 1977 a nd certain 
o ther properties val ued at R s. I ,61.700 se ttled in 
favour of hi -; two wives by separate deeds in March 
1975 and August 1975. Audit scrutiny revealed 
(October J 986) tha t in all these settlements the de
ceased had retained the right to cancel the deeds 
of settlement at his option. The value of the mov
able and immovable properties settled aggregating 
to Rs. '.!,6f,700 was, however, not included in the 
dutiable estate of the deceased resulting in non-
levy of esldt·:: duty of R s. 95,510. -

The local verifica tion of assessmen t rc:cord re
vealed that tbe department had ra ised an add itio
na l demand of R s. I .05.120 based on the audi t 
objection. 

T he paragraph was referred to the Ministry of 
Finance for comments in February 1989; the reply 
from the Government has not so far been received 
(October J 9891. 

. 3_. Tn the ca se of a Hindu undivided family, con
s1s t111g of a Kartha, his wife and his adopted majo r 
son , the ko rtha died in the year 1964 and the co
pa rc~na 1y interest of the la te kartha vested equally 
m his wife and adopt_ed major son. The aggregated 
value of the properties of the Hindu undivided 
family was R s. I 8,96,871. The widow's share in 
the_ Hindu u~? ivid~d fa~ilv nrnf' 0 rties by way of 
nottonaJ part1t1on. 1mmed1ately b(' fore the death of 
her husband worked out to R s. 4.74,218. The 
widow died on J 1 Aug11st 1983. Her in terest in the 
Hindu undi vided fa mily property was not declared 
by the accountable person. Thus the interest of the 
deceased widow was omitted to be included in the 
net princiDa l value of the estate in the assessment 
completed _in October 1984. T aking into account. 
the. dedu ct ions cla imed by the assessee in the 
rev1 ed return ;1 nd nl<;o the additions offered the 
short computa tion of estate of the deceased \;,ndow 
worked out to Rs. 4.37,0 65 a nd this resulted 111 

<; hon demand 0f C'ituk duty of R<;. l. 34.784. 
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T he .Ministry of F inance have accepted tbe 
objectio n. 

4. I n the estalt du ly assessment of a person who 
died in February 198 1, completed in March 1987. 
the net principa l value of estate was determined at 
Rs. 6,09 .700 excluding the value of jewellery in 
view of declaration made by the acco.untabJe 
person rh:lt the deceased had no jewellery at the 
time of her death. Scrutiny of wealth-tax assess
ment for the assessment years 1980-81 (valuation 
date 3 1 March 1980) a nd I 98 1-82 (valuation date 
31 March 198 1 J, however, revealed tha t the W ealth
tax Officer had ta ken the market value of jewel
lery at Rs. 1,90.COO D.nd Rs. 2,26,200 respectively. 
The o mission to include jewellery valuing a t R s . 
1.90.000 resulted in under-assessment of esta te by 
Rs. J ,90,000 wi th consequent undercharge of duty 
of Rs. 57.000. 

The dep.1rtme11t has accepted lbc objection. 

The paragraph wa s referred to the Minishy of 
Finance for comments in June 1989 ; the reply 
from the Government ha s not so far been received 
(October 1989). 

5. ln the case of a person who died in October 
1982, estate duty assessment was comple ted in 
November 1986 determining the principal value of 
the estate at R s. 31,55.584. Audit scrutiny revealed 
(September 1988) tha t amounts aggregating to 
Rs. 51.017 representing the value of jewellery 
<Rs. 50,000) and bank balance (R s. 1.017) returned 
by the accountable person, were omitted to be in
cluded in the principal value of the estate. The 
omission resulted in sho rt levy of estate duty to 
the extent of R s. 43,3 10. 

The M inistry of Fina nce have accepted the 
objection. 

5 .26 In~orrect valuation rf assets 

Immovable properties 

Under the provisions of the Estate Duty Act, 
L?53. tlle value of a prop~rty included in the prin
~1pa l value of estate 1s estimated to be price which 
i t would fek:h if sold in the open market at the 
t~mc <?f deceased's death . A ccording to the instruc
tions issued hv the Central Board of Direct Taxes 
in August J 974. the assessing officer should ord i
narily rake th e value of an immovable property in 
tre esta t~ d uty assessment in conform ity with the 
value esti mated by the D epartmental Valuation 
Officer. In ca~e the assessing officer disagrees with 
lhe value estimated by the D eparlmental V aluer. 
be may take uo the matter with the Controller of 
~state Dut~ wh~ may issue necessary instructions 
in consulta tw n with the Regional Valuation Officer. 

1. In the ca<1e of a person who d ied in August 
I 976. the accounta ble person furn ished the acco unts 
of the ~·qa tt of the deceased in February 1977. The 



5 .26 VALUATION OF ASSETS 5. 26 

deceased was the owner of an immovable property 
(partly let out and partly self-occupied) constructed 
on a plot of land measuring 27 cotta 11 chattak 
23 sft. in a posh area of a metropolitan city. In the 
return the accountable person had shown the val~e 
of the property at Rs. 4,00,000 valued by a regis
tered valuer who took the average of the different 
values of the property arrived at under three diffe
rent methods, viz., rent capitalisation meth~d. land 
and building method and municipal valuation. The 
assessin.,. officer referred the valuation of the pro
perty to" the departmental valuer in May 1978. 
whereupon in August 1978, the departmental valuer. 
valued the property at Rs. 13,46,000 as on the 
date of death of the deceased. Thereafter, he re
duced the value to Rs. 13,00.000 on some objec
tion put forward by the accountable person. 

In December 1987, i.e. after ten years from the 
date of submission of the return by the account
able person, the assessing officer completed the 
estate duty assessment in a summary manner accep
ting the principal value of the estate at Rs.5,90,601 
which included the vaiue of the aforesaid properiy 
at R s. 4,00,000. As there was a huge difference of 
Rs. 9,00.000 between the two values, the a~sessing 
officer should have sought the instruction of the 
Controller of Estate Duty in terms of the Board's 
instructions of August 1974, before completing the 
assessment in a summary manner. The omission to 
do so resulted in under-assessment of estate by 
Rs. 9.00,000 and short levy of duty of Rs. 3,19,060. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ~ the reply 
from the Government has not so far b"....en received 
(October 1989). 

2. In the estate duty assessment of a person who 
died on 3 August 1976, completed in June 1987 
on a p rincipal value of Rs. 4,75,836, the value of 
8 / 35 share of the deceased in certain agricultural 
lands was adopted as Rs. 3,01,654 as returned by 
the accountable person. It was, however, noticed 
in audit in July 1988 that the valuation of the 
same property had been referred to the Depart
mental Valuation Officer who had valued 
the whole property in April 1976 at Rs. 19,30.305. 
On this basis, the value of the share of the de
ceased in the agriculturat lands worked out to 
R s. 4,41 .213. Omission to adopt this value resulted 
in under-assessment of the estate by R s. 1,39,559. 

The Ministry of Finance have accepted the 
objection. 

3. Jn the absence of rules, the valuation for the 
purpose of Estate Duty Act has to be determined 
in accordance with well recognised methods of 
valuation followed in India. The method of valua
tion prescribed in Wealth-tax rules . J 957 is the 

only statutorily recognised method of valuation of 
1 esidential house property. It has been judicially 
l1eld that it would not be wrong to adopt the method w 
of valuation prescribed under the Wealth-tax Act ~ 
for residential house for the purpose of estate duty. 

A person who died in January 1975, was owner 
of an immovable property in a metropolitan city. 
The property was partly let out and partly occupied 
by the deceased tfor residence. In the estate duty 
assessment completed in December 1987, the value 
of the property was taken at R s. 7,31,300 sbown 
in return as delcrmined by a registered valuer. It 
was noticed in audit that the value of the said 
property was taken at Rs. 13,87,900 (as determined 
by the District Valuation Officer of the depart
ment) in the wealth-tax assessment of the deceased 
for the assessment year 1974-75 (valuation date 31 
March ! 974). Jn the absence of rules of valuation 
for the purpose of estate duty assessment, the 
assessing officer was required to consider the value ~ 
of the property at a Rs. 13,87,900 as taken in the 
wealth-tax assessment for the assessment year 
1974-75 in place of Rs. 7,31.300 declared in the 
esta te duty return. Incorrect value taken in the 
assessment made in a summary manner, resulted 
in under-assessment of estate by Rs. 6,56,600 with 
consequent duty effect of Rs. 2,61,494 including 
short levy of interest of Rs. 40,824 for belated 
submission of return. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply from 
the Government has not so far been received 
(October 1989). 

4. Jn the case of any settlement made by the 
deceased by deed or any other instrument, where 
the settlor has reserved any interest in such pro
perty for life. the whole of the property in which 
the interest so reserved will be deemed to pass on 
the death of the deceased . 

A person who died in January 198 l settled 
before his death in a trust, his one-eight share in a 
joint property by a deed of settlement for the bene
fit of himself and his family members. The Estate 
D'uty Officer, while completing estate duty assess
ment in June 1985, considered only the market 
value of trfe interest of the deceased, valued at 
Rs. 2.98.857. As the deceased did not surrender 
his interest a t least two year before his death, the 
entire value of the property for Rs. 10,37,125 com
pu ted under the Wealth-tax mies 1957, was re
quired to be included in the estate of the deceased . 
Omission to do so resulted in under-assessment of 
estate by Rs. 7,38,268 with consequent undercharge 
of duty for Rs. 2,58',596. 

The department has accepted the objection. 
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The paragraph was referred to the Ministry of 
Finance for comments in July 1989 ; the reply from 
the Government has not so far been received 
(October 1989). 

5. The Estate Duty Act 1953, provides for the 
levy of estate duty on the principal value of all 
property including agricultural land which passes 
on the death of a person at the rates prescribed 
under the Act. 

In the estate duty assessment completed on 30 
July 1984 in respect of a person who died on 4 
August 1982, the value of agricultural lands consis
ting of cocount gardens in a village was computed 
at Rs. 30,000 per acre on the basis of valuation 
fixed by the Registration Department. The valua
tion was also upheld by the appellate authority 
on appeal. However, in the estate duty assessment 
completed in May 1984, in respect of the estate of 
another person who died on 3 April 1983, the 
vahie of agricultural land of 7 .81 and 9 .03 acres 
in the same village and also under coconut culti
vation were cPmputed at Rs. 16,000 per acre and 
Rs. 12.000 per acre respectively: though the Income
tax Inspector initially indicated in his report, the 
value of the lands at Rs. 35,000 per acre after con
sulting the village revenue official. The Registrct
tion Department also fixed the market value as on 
the date of death, in respeet of the above pieces of 
land owned by the deceased at Rs. 30,000 per 
acre. The under valuation of lands was also con
firmed by the fact that the agricultural income 
therefrom for the asse£sment year 1983-84 was 
Rs. 41.000 as per income-tax assessment made in 
December 1983. Adopting the same value o'1' 
Rs. 30,000 per acre as computed in the case of the 
estate duty assessment of the other deceased (died 
on 4 August 1982) as confirmed by the valuation 
of the Registration Department in respect of the 
land owned by the deceased, there was an under
assessrnen1 of estate of Rs. 2,71,880 with corres
ponding short levy of estate duty of Rs. 1,13,006. 

The pa;:agraph was referred to the Ministry of 
Finance for comments in June 1989 ; the reply 
from the Government has not so far been received 
(October 1989). 

6. From 1 March 1981, the value of one residen
tial house or part thereof owned and used by the 
deceased before his death, is to be taken as adopted 
in the wealth·tax assessment in respect of his 'net 
wealth' on the valuation date immediately preced
ing the date of his death. 

The value of a residential property owned by a 
person who died in September 1976 returned at 
Rs. 4,36,922 was reduced to Rs. 2,24,574 in the 
revised wealth-tax return filed in March 1988. 
While completing the estate duty assessment in 
March 1988, the reduced value of Rs. 2,24,574 was 
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adopted on the ground that the same value had 
been adopted for wealth-tax purposes on the valua
tion date relevant to the assessment year 1976-77. 
As 1he amended provisions were effecuve only from 
March 1981, it had no application to cases where 
death took place prior to l March .1981. Iucorrect 
application of the amended provisions resulted in 
the under-assessment of estate by Rs. 2,12,348 with 
consequential short levy of estate duty of Rs. 83,252. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply 
from the Government has not so far been received 
\October 1989). 

5.27 Incorrect grant of relief/ deduction 

Under the provisions of the Estate Duly Act, 
1953, the allowance of debt and liabilities against 
the principal value of estate is limited to those for 
which the deceased was liable to at the time of 
death and any liability accruing after the death of 
the deceased on account of any default by account
able person is not an admissible deduction . 

l. 111 the estate duty assessmi!nt completed in 
November 1987, in respect of the estate of a person 
who died in October 1977 the assessing officer 
allowed a deduction of Rs. 27,70,000 on account 
of income-tax and wealth-tax liability. The sum 
included interest liability of Rs. 5,82,000 for non
payment of income-tax and wealth-tax on due dates 
as levied by the tax recovery officer. 1t was noticed 
in audit that the aforesaid interest liability related 
to delay in payment of income-tax demands for the 
assessment year 1954-55 raised in September 1981 
and wealth-tax demands for the assessment years 
1975-76 to 1977-78 assessed in March 1980, March 
1981 and Jam.1ary 1982 respectively. Under the 
provision of the Act, while tax liabilities on income 
and wealth assessable upto the date of death of the 
deceased but quantified after his death are allow· 
able deductions, the aforesaid interest of Rs. 5,82,000 
levied by the Tax Recovery Officer for delay in 
payment of quantified tax demands was not a debt 
owned by the deceased since it was not created by 
the deceased during his life time. Thus incorrect 
allowance of interest liability of Rs. 5,82,000 led to 
under-assessment of estate by like amount with 
consequent dt!ty effect of Rs. 3,86, l 75. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply 
from the Government has not so far been received 
(October 1989). 

2. In the estate duty assessment concluded during 
March 1988 in respect of a person who died in 
November 1979, the net principal value of the estate 
inclusive of the interest of a]} the lineal descendants 
of the deceased in the joint family property of the 
Hindu undivided faniily was determined at 
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R s. 24,15,940. On the lineal desc~ndant's share of 
R s. 11,80,341 , rebate of Rs. 5,00,960 was allowed 
at 42.44 per cent and a net estate duty of 
Rs. 5,24,590 levied. A scrutiny of the assessment 
records revealed that two properties valued at 
Rs. 7,79,186 considered as property of tbe Hindu 
undivided family was not his inherited property 
but had actually been willed to the deceased by his 
uncle. Consequently, the share of the lineal descen
dants eligible for rebate was only R s. 5,31,076 as 
against R s. 11,80,341 incorrectly considered. This 
resulted m excess a llowa nce of rebate of 
R s. 2,75 ,570. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply 
from the Government has not so far been received 
(October 1989). 

5.28 Short levy of interest 

Under the provisions of the Estate Duty Act, 
1953, the Central Government cotild, in addition to 
the kinds of property specified therein to be 
exempt, by notification in the official Gazette, any 
class of property from payment of estate duty, if 
it is of the opinion that the circumstances so war
rant. Although no estate duty is payable in respect 
of such notified properties, the Act provides that 
the properties should be taken into account in deter
mining the rate at which estate duty is leviable on 
the remaining part of the estate not so exempt. 

The estate duty assessment of a deceased person, 
completed in September 1986, was revised in 
J anua ry 1987, to exch1de, from the dutiable estate, 
forest lands and agricultural lands owned by the 
deceased valued at Rs. 38,47,480 notified by the 
Central Government to be exempt from payment 
of duty. These lands were, however, not taken into 
account in determining the rate at which duty is to 
be levied on the remaining part of the estate. 
Further, interest for delay in pnym~nt of provisional 
duty, chargeable at the rate of 6 per cent per annum 
as per a direction of the Supreme Court, \viJS also 
not levied. The mistake resulted in a total short 
levy of duty of Rs. 61,042 including interest. 

T he Ministry of Finance have ac.:cepted U1e 
objection. 

5.29 :Mjstake in calculation of estate duty 

In the esta te duty assessrnerit completed in Sep
tember 1987, in respect of the estate of a person 
who died iu September 1980, the assessing officer 
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determined the net principal value of estate at 
Rs. 7 ,76,600. While calculating duty the assessing 
officer calculated duty leviable on first five lakbs 
of estate at R s. 27,500 instead of the correct amount 
of Rs. 72,000 as prescribed in the schedule of rates. 
This led to undercharge of duty for R s. 44,412· after 
a llowing admissible rebate on gift of Rs. 1,500. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in July 1989; the reply 
from the Government has not so far been received. 
(October 1989). 

D- I NTEREST TAX 

5-.30 Under the Interest-tax Act, 1974, read with 
the Finance Act, 1983, interest-tax was being levied 
at the rate of three and a half per cent (seven per 
cent upto 31 March 1983) on the total amount of 
interest received by scheduled banks on loans and 
advances made in India. Interest on Governmen t 
securities, as also debentures and other securities 
issued by local authorities, companies and statutory 
corporations are not, however , included in the tax 
base. Interest received on loans and advances made 
to other scheduled banks are also, likewise exempt
ed from the levy. The levy of interest-tax was ex
tended to the specified All I ndia Industrial Finance 
Institutions in respect of interest accruing or arising 
after 30 June 1980. The interest-tax was abolished 
with effect from 1 April 1985. 

A few important cases noticed during test-ch·eck 
of assessments of interest-tax during 1988-89 are 
given in the following paragraphs. 3 of these cases 
were checked by the Internal Audit of the depart
ment but the mistakes were not detected by it. 

5.31 Under.assessment of interest tax due to omis· 
sion to obtain modified orders from AppeJfate 
Authorities 

l. In the interest-tax assessments of a nationa
lised bank for the assessment years 1976-77, 1977-
78 and 1978-79 made in December 1983, interest 
amounts of R s. 20,44,070, Rs. 28,59,509 and 
Rs. J ,52,60,784 on sticky Joans were added to the 
chargeable interest and assessed to interest-tax on 
the ground that the accounts were kept on mercan
tile basis. Based on appeal by the :tssessee, the 
Commissioner of Income-tax (Appeals), relying on 
a judicial (1 27 ITR 572) interpretation given by the 
Madras High Court in April 1980 deleted the above 
additions to chargeable interest . Pursllaat to these 
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orders, the assessments were revised ip ~ovember 
1984. However, in the light of the jucti,cial inter
preta tion (158 ITR 102) of the Supreme Court in 
January 1986 tha t interest on sticky loans woulcj b~ 
assessable as interest received in the case of assessees 
maintaining their accoun ts on mercantile system, 
the department failed to take any action to obtain 
modified orders of the appellate authority till the 
date of audit li'.ebruacy 1987). The omission resulted 
in aggregate under-assessrne.nt of interest-tax of 
R s. 14,11,505 for these years. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government bas not so far been received 
(October 1989). 

2. Tbe original interest-tax assessments of a 
nationalised bank for the assessment years 1976-77 , 
1977-78 and 1978-79 made in March 1984, in which 
interest of R s. 23,97,809. Rs. 25,37,091 and 
R s. 29,80,614 due to sticky loans was assessed to 
interest-tax. Based on appeal by the assessee, the 
Commissioner of Income-tax (Appeals) in his orders 
(January 1985) held that interest-tax was not levi
able On Sl!Ch amounts, based OD a judicial inter
pretation 0 27 ITR 572) of the Madras High Court. 
The assessments for these years were revised in 
February 1985 to give effect to Commissioner of 
Income-tax (Appeals)'s order deleting the above 
additions. However, in the l ight of the judicial 
(158 ITR 102) interpretation given by the Supreme 
Court in January 1986, h olding that interest on 
sticky loans would be assessable as income in the 
case of assessee's keeping their accounts on mercan
tile basis, the department failed to obtain modified 
orders of the appellate authority till the date of 
audit <February 1987). The omission1 resulted in 
undercharge of interest-tax for these years to the 
extent of R s. 5,54,085. 

The paragraph was referred to the Ministry of 
F inance for comments in August 1989; the reply 
from the Government has not so far been received 
(October 1989) . 

5.32 Delay iu making intoerest-tax as.sessment~ 

Under the Interest-tax Act, 1974, there is no 
statutory time limit for completion of interest-tax 
assessments. The Central Board of Direct Taxes 
issued instructions in December 1981 that interest
tax assessment should. as far as possible, be com
pleted alo ngwith the income-tax asse~~sroents. 
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1. The income-tax assessments of a nationalised 
bank, for the assessment years 1981-82 and 1984-85 
were completed in June 1984 (revised iu J anuary 
I 986) and February 1988 on a total income of 
Rs. 28,88,375 and Rs. 3,15,82,457 respectively. 
Though, the ass·essee had filed the returns under 
the Interest-tax Act, for the above assessment years 
in July 1981 and June 1984 returning interest in
come of Rs. 33,78,56,503 and R s. 1,09,51,45,722 
and. paying advance tax of R s. 2,25,00,000 and 
Rs. 4,72,33,312 for the two assessment years respec
tively. the interest-tax assessments were not com
pleted till the end of audit i.e. March 1988. TbiS 
resulted in postponement of collection of revenue of 
Rs. 28,15,012 due to the Government. 

The department has accepted the objection. 

The paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government has nof so far been received 
(October 1989). 

2. The income-tax assessments of a nationalised 
bank, for the assessment years 1981-82, 1982-83 and 
1984-85 were completed in July 1984 (revised 'iii 
April 1988), March 1985 (revised in December 
1988) and January 1988 on total income of 
Rs. t- - l Gl ,55,495, Rs. (.-) 2,35,64,012 and 
Rs. (- ) 34,88,02,591 respectively. Though the 
assessee had filed the returns under the Interest-tax 
Act, for the above assessment years in November 
1981, 1ovember 1982 and November .1984 return
ing interest income of Rs. 32,52,55,890, 
R . 72.64,90,582 and R s. 85,82,16,094 and paying 
advance tax of Rs. 2,27,67,91 2, R s. 5.18,30,100 and 
Rs. 3,83,31,635 respectively, the interest-tax assess
ments were not completed till the dale of audit i.e. 
March 1988. This resulted in postponement or 
collection of revenue of Rs. 47,27,941 d ue to the 
Government. 

The department has accepted the objection. 

Tbc paragraph was referred to the Ministry of 
Finance for comments in August 1989; the reply 
from the Government bas not so far been received 
(October 1989). 

3. A banking company fi led its return of interest
lax for the assessment years 1982-83 and 1983-84 
i1~ July 1982 and June 1983 and paid advance inte
rest-tax of R s. 5,54,60,581 and Rs. 6,21.65.726 
respectively. Though the income-tax assessments of 
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ihe cornpcny for the two assessment ye.~ rs were 

comp leted in January 1985 and February 1986 

after allowing deductions towards the advance inte

rest-tax paid, the interest-lax assessments we:·e not 

completed. Audi t scrtttiny (February 1987) revealed 

that t aki nr i ilto account, the interest on sticky loans 

of R s. 39,40,301 assessed as income for the assess

men l year 1982-83 a nd interest on sticky loans 

assessed as interest income for ass·."!ssmcnt year 
1983-84 aggrega ting to R s . 80,76,864, the as,;es :ee 
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was liable to pay a further interest-tax of R s. 2 , 75,821 
and Rs. 5,65,380 for these two ass ~ssment years 
which was not levied by the department. The omis
sion to make interest-lax assessme:1t resulted in 
postponement of collection of revenue of 
Rs. 8,4 I ,20l due to the Government. 

The paragraph was referred to the Ministry of 
Finance for comments in A ugust 1989; the reply 
from the Government has not so far b een received 
(October 1989). 

(T. SETHUMADHA VAN) 
Dinectur of Receipt Audit 

(Direct Taxes) 

Countersigned 

TN. t;, at ~-rv ~ .,.1,· 
<T.N.CHATURVEDIJ 

Compt:r9Jler and Auditor G eneral of India 
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