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PREFATORY REMARKS 

As mentioned in the prefatory remarks of Volume 1 
of the Audit Report on Revenue Receipts of the 
Union Government, the results of audit of receipts 
under Direct Taxes are presented in this separate 
volume. The Report is arranged in the following 
order:-

( i) Chapter l sets out statistical information and 
reviews on Functioning of Institution of 
Commissioners of Income-tax (Recovery), 
Disposal of immovable properties attached 
towards tax recovery, Acquisition of immov
able properties and Outstanding audit 
objections. 

( ii) Chapter 2 mentions the results of audit of 
Corporation Tax and Surtax . 

( iii ) Chapter 3 deals, similarly, with the points 
that arose in the audit of Income-tax 
receipts. 

(iv) Chapter 4 relates to Wealth-tax, Gift-tax 
and Estate-Duty. 

The points brought out in this Report are those 
which have come to notice during the course of test 
audit 

(v) 
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CHAl>TER 1 

GENERAL 

1.01 Receipts under various Direct Ta:ices 

The total proceeds from Direct Taxes for the year 
1984-85 amounted to Rs. 4,797.33 crores out of 
which a sum of Rs. · 1,251.67 crores was assigned to 
the States. The figures for the three years 1982-83, 
1983-84 and 1984-85 are given below :-

1982-83 

020 Corporation Tax 2,184.51 
021 Taxes on Income other 

than Coi:poration Tax 1,569. 72 
023 Hotel Receipts Tax 0.07. 
024 Interest Tax 265 .47 
028 Other Taxes on Income 

and Expenditure t 
031 Estate Duty 20.38 

032 Taxes on Wealth 90 .37 
033 Gift Tax 7.71 

G ross Total 4,138.23 

@The actual amount is Rs. 25,200. 
£The actual amount is Rs. 30, 734 .. 
tTue actual amount is Rs. 31,733. 
$The actual amount is Rs. 36,163. 
oTbe actual amount is Rs.· 48,880. 

(In crores of rupees) 

1983-84 1984-85 

2,492 .73 2,555 .89 

1,699 .13 1,927. 75 
@ £ 

177.91 170 .88 

~ *" 
26.46 24.37 
93 .31 101'..58 

8.84 10.86 

4,498 .38 4,797.33 

Less share of net proceeds assig:aed to the State : 

(ln crores of rupees) 

1982-83 1983-84 J 984-85 

ln<;ome-tax 1,131. 77 1,171. 64 i ,231.47 

Estate Duty 15 .98 16. 57 20 .20 

Hotel Receipls Tax 
Total 1,147 .75 1,188. 21 1,251.67 

Net Receipts 2,990 .48 3,310. 17 3,545 .66 

The gross receipts under Direct Taxes during 
1984-85 went up by Rs. 298.95 crores when com
pare<! ~vith the .r_Eeeipts during 1983-84 as against an 
increase o( Rs. 360:15 crores in · 1983-84 over those 
for 1982-83. Receipts under Corporation Tax and 
Surtax registered an increase of Rs. 63.16 crores while 
receipts under "'Taxes on Income other than Corpora
tion Tax" accounted for an increase of Rs. 228.62 
crores. 

1.02 Variations between budget estimates and actuals 

(i) The actuals for the year 1984-85 under the 
Major heads 021- Taxcs on Income other than Cor
poration Tax, 031-Estate Duty, 032-Taxes ort 
Wealth and 033-Gii't Tax exceeded rhe budget esti
mates. 

The figures for the years fro m 1980-81 to l984-85 
under the various heads a.re given below :-

Year Budget Actuals Variation Percent· 
age of 
var ia
tion 

estimates 

2 

020-corporati011 Tax 

1980-81 1,515.00 
1981-82 1,690.00 
1982-83 2,382. 00 
1983-84 2,362.00 
1984-85 2,568 . 00 

021-Taxes on Income other 
thall Corporation Tall: 

1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

024-Intere:st Tax 

1982-83 
1983-84 
1984-85 

031-Estale Duty 

1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

1,426.00 
•t,444 .00 
1,562.75 
1,669.60 
1,746.00 

220.00 
156.00 
190.00 

13.00 
.15 .00 
17 .00 
19 .00 
20 .00 

032-raxes on Wealth 

1980-81 65.00 
1981-82 66.00 
1982-83 80.00 
1983~84 90.00 
1984-85 97.00• 

033-Gift T:1x 

1980-81 6. 25 
1981-82 6.25 
1982-83 6.75 
1983-84 8 .50 
1984-85 8 . 50 

3 5 

l ' ll cro1..:s o t rupees) 

J ,377 .4) (-l l.17. 55 
1,969 .96 27-j.96 
2,1 8~. 51 (-)197 .49 
2,492. 73 130. 73 
2,555.89 (-)12. 11 

1,439.93 13.93 
1,475.SO 31.50 
1,569. 72 6.97 
1,699.13 29 .53 
t,927. 75 181. 75 

265 .47 45 .47 
177 .91 21 .91 

1-W.OS 
16.56 

(-)8.29 
5. 54 

(-)0.47 

0 .98 
2 . 18 
0.45 
I. 75 

10 .41 

20 .67 
14.04 

170.88 (- )19 . 12 (- )10. 06 

16.23 3.23 24. 85 
20.31 5 .31 35 .40 
20.38 3 .38 19 .88 
26.46 7.46 39.26 
·24.37 4 .37 2 1.85 

67 .37 2.37 3. 65 
78.12 12 . 12 18 .36 
90 .37 10 .37 12.96 
93 .31 3.31 3. 67 

107.58 10.58 10. 9'1 

6.51 0. 26 4.16 
7.74 t.49 23.84 
7. 71 0 .96 14 .22 
8 .84 0 .34 4 .00 

10 .86 2 .36 27.76 

'Pii'!fes havo been revi;eJ and coo.firmed by Ministry of 
Finance. 



(ii) The details of variations Under the beads sub
ordinate to the Major Heads 020 and 021 for the year 
1984-85 arc given below:-

(In crores of rupees) 

Budget Actuals Increase 
estimates ( + )/ 

Percent
age of 

variation 

2 

020-Corpora tion Tax 
(i) Income-tax on 

companies 2,492. 00 
(ii) Surtax 67. 00 
(iii) Receipts awaiting 

transfer to other 
minor heads 

(iv) O ther receipts 9. 00 

3 

shortfall 
(- ) 

.4 5 

2,490 .46 (-)1.54 (- jO. 06 
54.90 (- )12 .10 (-)18.06 

(-)1. 55 (-)l. 55 

12.08 3.08 34 .22 
- - --- - ---------Tora I 2,568_. 00 2,555 .89 (- )12 .11 (~)0.47 

1,736 .86 215.86 14. 19 

166. 76 (-)44 .24 (- )20. 97 

4.91 4.91 

19.22 5 . 22 37.29 

J,231. 47 44.95 3 . 79 

Total 559 .48 696.28 136.80 24.45 

1. 03 A,nalysis of collections 

Under the provisions of the Income-tax Act, · 1961 , 
income-tax is chargeable for any assessment year in 
respect of the total income of the previous year at the 
rates prescribed in the annual Fmance Acl. The Act, 
ho~vever, provides for pre-assessment collection by 
way o[ deduction of tax at sour~. ad vance tax and 
payment" of tax on self-assessment. The post-assess
ment collection is of residuary taxes not so paid. 

(i) The break-up of total collectioll$ of Corpora
tion-tax, Surtax and Taxes on Income other than 
Corporat~on-tax by pre-assessment and post-assess
ment, during the year 1984-85*, as furnished by the 
Ministry of Finance, is as under :-

Amount 
(l o crorcs of rupees) 

J. Deduction at Source 1,100.26 
2. Advance tax 2,607. 81£ 
3. Self-assessment 270.JO 
4. Regular assessment 302. 84 

Besides, the Ministry of Finance have inti.mated 
tax collection of Rs. 810.40* crores representing sur
charge, surtax, other R eceipts and Receipts awaiting 
·Transfer and Refunds of Rs. 593.77* crores. 

•Figures furnished b.y Ministry of Finance are provi ional. 
£The discrepancy in figures with those shown under sub-para 

(iii)(2) is w1der verification by Ministry of Finance. 

(ii) *The details o! deduction at source under 
broad categories are as under :-

I . Salaries 

2. Interest on socuritics 

3. Dividends 

Amount 
(In crores of rupees) 

333 .48 

4. Interest other than interest on securities 

258.43 

93.41 

84.93 

5. Payment to contractors a nd sub-:eontractors 174. 65 

6. O ther items 155 .36 

(iii ) Advance Tax-Tax payable and collected by 
way .of. advance-tax d uring the year 1984-85 is as 
under: -

Amount 

(ln crores of rupees) 

1. Tax payable by way o f advance tax 
as per statements received, self-estima
tes or revised estimates filed and 
notices issued 2857. 55 

2. Tax collected out of( l ))above 2413 .83£ 

3. Arrears o ut of (I) above on 31 March 1985 443 . n 

•Figures furnished by Ministry of Finance are provisional. 

£The discrepancy in figures with those · shown under sub-para 

(i)(2) is under verification by Ministry of F inance. · 

1.04 Cost of collection 

(i) The expenditure incurred during the y~ar 
1984-85 in collecting Corporation-tax and Taxes on 
Income other than Corpcration-tax, together with the 
correspondiri'g figtues for the preceding three years 
is as under :-

020-Corporatlqn Tax 

1981-82 

1982-83 

1983-84 

1984-85 

021-Taxes on Income other 
than Corporation Tex 

1981-82 

1982-83 

. 1983-84 

1984-85 

Gro:;s 
collection 

Expendi
ture on 
collection 

(!JJ crores of rupees) 

1,969.96 7.6+ 

2,1 84 .51 9.02 

2.492. 73 10.37 

2,555.89 11.54"' 

1,475 .50 53.48 

1,569. 72 63 .17 

1,699 .13 72.60 

1,927 ' 75 80.81 

+ 
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(ii ) T he expenditure incurred. during the year 1984-85 
in collecting other d irect taxes, i .e. , Taxes on Wealth, 
Gift-tax and E state D uty, together with the corres
ponding figures for the preceding three years is as 
under :-

03J- Estatc Duty 

1981-82 

1982-83 

1983-84 

1984-85 

031- Texcs on Wealth 

·1981-82 

1982-83 

l 983-84 

1984-85 

033-Glft Ta x 

1981 -82 

1982-83 

1983-84 

] 984-85 

1.05 Number of aS.sess~s 

'(i) ltu:ome Tax 

Gross Eitpend iture 
collection on 

collection 

(ln crorcs of l'UJX.'CS) 

20 .31 

20.38 

26 .46 

24.37 

78. 12 

90 .37 

93.3 1 

107 . 58 

7. 74 

7 . 71 

8. 84 

10.86 

J. 36 

1.60 

1.84 

2 .04 

4. 75 

5.62 

6. 45 

7 .1 8 

0 .68 

0 .80 

0. 92 

l.03 

Under the provisions of the Income-tax Act, 1961 , 
tax is chargeable on the total income o f the previous 
year of every person. The term 'person' includes an 
individual, a Hindu undivided family, a company, a 
firm , an association of persons, or · a body of indivi
duals, a local authority and a n artificial Juridical 
person. 

. s 

lndi.,iduals 

(i) Below taxable limit 9,38,879 

(ii) Above taxable limit but upto Rs. 25,000 17,25,692 

(iii) Rs. 25,001 to Rs. 50,000 7,39,339 

(iv) Rs. 50,001 to Rs. 1,00,000 2,15,878 

(v) Rs. 1,00,00J to Rs. 5,00,000 25,912 

(vi) Above Rs. 5,00 ,000 928 

Tolnl 36,46,638 

For the .assLSSJ11ent year l 984-85, no incorrie-tax 
was payable on a total income not exceeding 
Rs. 151000 except in the case of specified Hindu un
divided family, l'C6istered firms, co-operative soc iety, 
local a uthori ty and compnny where a lower limit is 

I 

applicable. 

(a) T he total number of asscssces in the books of 

the depar tment was 49,37,657 as on 31 March 1985 
as agains t 49,32,094 as on 3 1 March 1984, The 
break-up of lhe asscssces on the said two dates was 
as under:-

As on As on 
31 ~rch 31 March 

1984 1985 

Individuals 36,38,075 36,46,638 

Hindu undivided families 2,72,707 2 ,60,08+ 

Firms 8,5.f,860 8,74,912 

Companies 52,951 58,478 

Others 1, 13,501 97,545 

Total 49,32,094 49,37,657 

(b) The number of trust nssessees in the books o! 
the .department as on 31 March 1984 and 31 March 
1985 included ~nder "others" in sub-para (a) above 
were as follows :-

As on A s on 
31 March 31 March 

1984 1985 

(i) Public Charitable trusts 39,8.f7 42,883 

(ii) Discretionary trusts 11,687 15,593 

Total 51 ,534 58,476 

(c) The following table indicates the bi:.eak-up 
of assessees according to slabs of income :-

Hindu Firms 
undivided 

Companies Others Tota! 

families 

73,735 1,35,451 27,463 44,992 12,20,520 

1, 14,650 3,10,765 J 3,506 26,065 21,90,678 

52,893 2,4 1,970 5,360 13,974 10,53,536 

J 5,952 1,39,493 4,60J 7,44 1 3,83,365 

2.767 45,34 1 3,953 4,904 82,887 

47 1,892 3,595 J69 6,671 
----- --- ----

2,60,084 s,n ,912 58,478 97,545 49,37,657 

---- --- - - - - - - ------ -



(ii) Wealth Tax 

Under the Wealth-tax Act, 1957, wealth-tax is 
levied for every assessment year in respect of the net 
wealth on the corresponding valuation date of every 
individual ·and Hindu w1divided family according to 
the r ates specified in the Schedule to the A ct. No 
wealth-tax is levied on companies with effect from 
I April 1960. However, levy of wealth-tax com
panies has been revived in a limited way with effect 
from 1 April 1984. 

For the assessment year 1984-85 no wealth-tax was 
payable where the net wealth is less than R s. 1.50 
lakhs. 

The numbe r of wealth-tax assessees in the books ot 
the department as on 31 March 1984 and 31 March 
1985 were as follows:-

As on As on 
31 March 31 March 

1984 1985 

Individuals 3,80,289 4,29,976 

Hindu undivided families 56,832 66,359 

Others 14 4,727 

Total 4,37,135 5,0J,062 

(iii) Gift Tax 

Under the provisions of the Gift-tax Act, 1958, 
gift-tax is levied according to the rates ' specified in 
the Schedule for every asses~ment year in respect of 
gifts of movable or immovable properties made by 
a person to another person (including Hindu undivi
ded family or a company or an association of persons 
or body of individuals whether incorporated or not) 
during the previous year. 

During the assessment year 1984-85, no gift-tax 
was payable where the value of taxable gifts did not 
exceed R s. 5,000. 

The number of gift-tax assessment cases for the 
years 1983-84 and 1984-85 were as follows:-

1983-84 

1984-85 

(iv) Estate Duty 

65,966 

77,015 

Under the provisions oE the Estate Duty Act, 1953, 
in the case of every person dying after 15 October 
1953, estate duty at rates fixl"d in accordance with 
Section 35 of the Act is levied upon the principal 
value of the estate comprised of all property settled 

or not settled including agricultural land and which 
passes on the death. 

During the assessment year 1984-85, no estate duiy 
was chargeable where the principal value of the estate 
passing on death, did rrot exceed Rs. 1,50,000. 

The number of estate duty assessment cases for 
the years 1983-84 and 1984-85 were as follows :-

1983-84 

1984-85 

35,892 

36,133 

1.06 Public Sector Undc.rtaki11&5* 

(l ) No. of Public Widertak.ings (in
cluding nationa lised banks) out 
of the company assessees, asses
sed to tax during the financial 

Central 
Govt. 
undertak-
ings 

State 
Govt. 
undertak

ings 

year 1984-85 160 456 

(2) Tax paid by these undertakings 
during the financial year 1984-8.S 

(i) Advance tax 

(ii) Self-assessmenL tax 

(iii) Regular tax paid in 1984-85 
out of arrear and current 
demands 

(iv) Surtax 

(v) Interest tax 

Tota.I 

(In crores of rupees) 

1,005.43 30.16 

12. 36 2 .JJ 

100 .85 3.63 

16.01 3.44 

66. 52 0.89 

1,: 01.17 40.43 

•Provisional figures intimated by Ministry of Finance in their 
Jetter dated 14-1-86 have been adopted as the revise~final 
figures sent in their Jetter dated 2 i-l-86 were not comparable 
and were \mder reconcilia tion by Ministry of Finance. 

1.07 Foreign c..'<>mpany asses~ees** 

( l ) Cases where returns had been filed for the 
assessment year 1984-85 and assessments completerl 
as on 31 March 1985 :-

' (i) Number of foreign companies 

(ii) Income returned 

(iii) Income assessed 

(iv) Gross demanq 

(v) Demand outstanding out of <_iv) 
aboveason31 March 1985 

(vi) Ta.it paid upto 31 March 1985 . 
(iv-v) 

Nwnber Amount 
(In crores of rupees) 

157 

42 . 10 

55. 50 

34 .44 

0.26 

34. 18 

.. *Figures furnished by Ministry of Finance are provisional. 
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(2) Cas s where re turns had be~n flled for tbe 
assessment year 1984-85 but assessments were pend
ing as on 31 March 1985 :-

Number Amount 
(In crores of rupees) 

(i) Number of foreign companies 

(ii) Income roturoed 

(iii) Gross demand being tax due 
on income returned 

(iv) Demand outstanding out of 
(iii) as on 31 M arch 1985 

(v) Tax paid upto 31 March, 1985 
(iii-iv) 

Finaucial Year Number of 
assessments 
for disposal 

1980-81 65,91 ,180 

1981-82 72,08,405 

19~2-83 70,15,368 

1983-84 68,92,824 

1984-85 66,44,955 

217 

(b) Category-wise break-up of the total 
of assessments completed during the years 
and 1984-85 was as under :-:-

1983-84 

Scrutiny assessments 9,71 ,654 

Summary assessments 38,40,167 

Total 48,11,821 • 

55. 44 

28 .29 

0. 04 

28 .25 

Out of 
current 

18,12,511 

20,05,194 

20,19,664 

23,47,201 

30,31 ,952 

nwnber 
1983-84 

1984-85 

11,13,525 

42,75,692 

53,89,217 

( c) · Status-wise break-up of income-tax assess
ments completed during the years 1983-84 an 1984-
85 Wlcis as under:-

1983-84 1984-85 

(i) lndividuals 36,55,895 40,79,453 

(ii) Hindu uudividcd families 2,42,879 2,86,017 

(uj) Firms 7,84,887 8,79,651 

(iv) Companies 51,923 64,059 

(v) Association of persons, etc. 88,208 80,037 

Tota l 48,23,792* 53,89,217 

• Discrepancy in the figures is still under reconciliation by 
Ministry of Finance. 

5 

( 3) Cases where no re.turns had been filed for the 
assessment year 1984-85 as on 31 March 1985 : 

No. of foreign companies 162 

1 . 08 Arrears of assessmeul<> 

The limitation period for completion of assessments 
is 2 years in the case of income-tax , 4 years . jn the 
case of wealth-tax and gift-tax. 

( i ) lncorne-tax including CorporatiOn-tax 

(a) The number of assessments completed out of 
arrear assessments and out of current assessments 
during the past five years were as under :-

Number of assessments completed Number of 
assessments 

Out of . Total Percentage pendini at 
arrears the end or 

the year 

22,22,702 40,35,21 3 6 1.2 25,55,967 

25,42,522 45,47,716 63 . .0 26,60,689 

24,15,450 44,35,114 63 .2 25,80,254 

24,64,620 48,11,821 69 . 8 20,81,003 

23,57,265 53,89,217 81.1 12,55,738 

(d) Assessment year-wise positfon of pendency of 
income-tax assessments at the end of the last two 
years was as under :-

As on As on 
31 March 31 March 

1984 1985 
1980-81 and earlier years 38,814 15,492 
1981-82 1,62,867 12,886 
1982-83 5,54,477 82,967 
1983-84 13,25,344 2,97,417 
1984-85 8,46,976 

Total 20,81,502£ 12,55,738 

(c) Category-wise break-up of pending income-tax 
assessments ~son 31 March 1984 and 31 March 1985 
was as tmder :-

As on As on 
31 March 31 Ma rch 
1984 1985 

Scrutiny assessments 7,54,822 7,02,785 

Summary assessments 13,26,181 5,52,953 

Total 20,81,003£ 12,55,738 

£Di5c~epancy in figures is still under reconciliation by Ministry 
of Finance. 

\ 



t'f) Statu~:w! se anti year-wise break-up of pend.ency 
of income-tax assessments in respect of various 

Status 1980.81 
a nd earlier 

years 

(a) Company assessments 2,006 

(b) Non-company assessments 13,486 

To tal 15,492 

Tho nuh1ber of assessment cases to be final ised as 
on 31 March 1985 has decreased ·compared to that 
at the close of the previom year. The number of 
assessments pending as on 31 March 1985 was 
12,55,738 as compared to 20,,81,003 as on 31 March 
1984 and 25,80;254 as on 31 March 1983. Of the 
12,55,738 of pending cases as many as 5,52,953 cases 
related to summary assessme nts. 

( ii) Wealth-tax, Gif r-tax and Estate Dury 

(a) The total number of wealth-tax assessments 
con;pleted during the years 1983-84 and 1984-85 were 
as under :-

1983-84 1984-85 

Individuals 4,03,481 4,15,799 

Hindu undivided families 53,541 58,273 

O thers 1,511 1,761 

Total 4,58,533 4,75,833 
- ----

( b) The number of gift-tax assessments completed 
during the y~ars '1983-84 and 1984-85 were as 
follows :-

1983-84 

Individuals 79,254 

Hindu undivided families l ,790 

Otl1ers 96 

T otal 81,140 

1984-85 

81,489 

J,930 

158 

83,577 

(c) The riumber of estate duty assessments com
pleted during the years 1983-84 and J 984-85 were 
as under :-

1983-84 

1984-85 

---- - ---

?7,688** 

. 36,856 

*"Figures furnished by Ministry of Finance in Februa" y 1985 
have been adopted . 

assessment years <is on 31 March · 19 8 5 was as 
u nder :-

1981-82 1982-~3 1983-84 1984-85 Total 

833 . 2,900 16,748 35,374 57,861 

12,053 80,067 2.80,669 8,11 ,602 11 ,97,877 

- --
12,886 82,967 2,97,417 8,46,976 12,55,738 

---- ----- ·- - -· 

The break-up of the estate duty assessments com
pleted during the year J 984-85 according to cert.a~n 

slabs of principal value of property was as under :-

Principal value of property 

(I) Exceeding Rs. 20 lakhs 
(2) Between Rs. 10 lakhs and Rs. 20 lakhs 
(J) Between Rs. 5 lakhs and Rs. 10 lakhs 
(4) Between Rs. l lakh and Rs. 5 lakhs 
(5) Between Rs. 50,000 and Rs. l lal<h 
(6) Below Rs. 50,ooO . . 

Total 

Number of 
assessments 
completed 

9 
11S 
729 

6,359 
6,069 

23,575 

36,856 

( d) A ssessment year-wise details of wealth-tax, gift-
tax and estate duty assessments pending as on 31 March 
1985 were as under:-

Number of assessments pending 

Wealth Gift Estate 
Tax Tax Duty 

1980-81 and earlier years 10,226 2,088 ,9,032 
1981-82 54,300 3,989 4,552 
1982-83 70,608 5,559 4,562 
1983-84 99,620 8,755 6,009 
1984-85 2,18,82 1 17,794 10,244 

Total 4,53,575 38,185 34",399 

(e.) The number of assessments compieted under 
the Companies (Profits ) Surtax Act, 1964, during the 
years 1 98~-84 and 1984-85 were as under :-

Year No. of No. of No. of 
assessments assessments assessments 
for disposal completed pending at 

the end of 
the year 

1983-84 5,594 1,569 4,025 
1984-85 4 ,921 1,258 ,3,663 

(f) The year-wise details of assessments under 
Companies (Profits) Surtax A ct, 1964, pending as 
on 31 March 1985 were as under: -

Year 

1980.81 and earlier years 

1981-82 

1982-83 

1983-84 

J 984-85 

Number of assessments 

842 

393 

647 

811 

970 

TOTAL 3,663 

· t 
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(g) The number ot assessments completed under 
lite lnterest T dX Act, 1974, during the years 1983-84 
and 1984-85 were fl'.> under :-

Year 

1983-84 

1984-85 

No. of 
assessments 
for disposal 

396 

420 

No. of 
assessments 
completed 

42 

36 

No. of 
assessments 
pending at 
the end of 
the rear 

354 

384 

(h) The year-wise details of assessments under 
the Interest Tax Act, 1974 pending as on 31 \.1arch 
l 985 were as under :-

Year No. of assessments 

1980-81 and earlier years 155 

1981-82 44 

J 982-83 49 

1983-84 65 

1984-85 71 

Total 384 

I . 09 Arrears of tax demands 

1.09.01 The Income-tax Act, 1961, provides that 
when any tax, interest, penalty, fine or any other 
sum is payable in consequence of any order passed 
under the Act. a notice of demand shall be served 
upon the assessee. The amount specified as payable 
in the notice of demand has to be paid within 35 days 
unless the time for payment _is extended by the In
come-tax Officer on application made by the assessee. 
The Act has been amended with effect from 
1 October 1975 to provide that an appeal against an · 
assessment order would be barred unless the admitted 
portion of the tax has been paid before filing the 
appeal. 

( i ) Corporation-tax and Income-tax 

(a) Tbe total demand of tax raised and remaining 
u ncollected as on 31 March 1985 was Rs. 2,519.40 
crort:s including Rs. 942.32 crores in respect of which 
the permissible period of 35 davs has not expired as 

0 :1 31 March and Rs. 12.46 crores clajmed to have 
been paid but remaining to be verified/ adjusted, 
f,s. 368.16 crores stayed/ kept in abeyance and 
Rs. 24.98 crores for which ins!alments had been 
gra:1te<l by the department and the Courts. 
S/1 1 C&AG/85- 3 

'1 

(b) Demands of Income--tax ( including Corpora
tion Tax) stayed as on 31 March 1985 on account 
of appeals and revision petitions were as under :-

(In crores or rupees) 
(1) By Cow1s 29 .90 
(2) Under Section 245(F)(2) (applications to Settle

ment Commission) 26. 81 
15 .27 (3) By Tribunal 

(4) By income-tax authorities due to :
(i) Appeals nnd revisions · 217 .24 

6.54 
2.28 

70.12 

(ii) Double income-tax claims 
(iii) Restriction on remittanco-Section 220(7) 
(iv) Other reasons 

Total 368 . 16 

(c) The amounts of Corporation Tax, Income-tax, 
interest and penalty making up the gross arrears and 
the year-wise details thereof are given below :-

Corpora- Income Interest Penalty Total 

Arrears of 1974-75 
and earlier years 

1975-76 to 193 1-82 

1982-83 

1983-84 

1984-85 

Total 

tion 
Tax 

18. 52 

65. 55 

45.32 

165. 45 

732 .33 

1028 . 17 

Tax 

47.99 

151. 23 

67. 66 

112 .26 

435.51 

814 .65 

(In crorcs or rupees) 

22 .62 19 .88 109.01 

84.01 39 .43 341.22 

49. 37 13. 53 175.88 

78.92 . 22.74 379. 37 

314.68 31.40 1513.92 
-- --

549 .60 126.98 2519 .40 

(d ) The following table gives the break-up of t.he 
gross-arrears of Rs. 2,519.40 crores by certain slabs of 
income :-

Number Total 
of assessees arrears of 

tax 
(Jn crores 
of rupees) 

Upto R s. 1 lakb in each case 31,70,214 l ,0?7 .86 

Over Rs. l lakh upto Rs. 5 lakbs in 
each case 12,826 214. 18 

Over Rs. 5 lakhs upto Rs. 10 lakhs in 
each case l,780 117. 29 

Over Rs. 10 lakhs upto Rs. 25 lakbs 
in each case 984 1S7 .17 

Over Rs. 25 lakhs in each case 784 952.90 

Total 31,86,588 2,519 .40 

( ij) Other Direct Taxes (i.e. , Wealth-tax, Gift-tax and 
Estate Duty ) 

The following lable gives th~ year-wise arrears 
of demands out~tanding and the number of cases 



relating thereto under the thrc:: ot her di rect 
i.e., \ve;il1h-tax. gift-tax and esta te dut y 

ta xes. 
as 011 
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31 March 1985 :-

(Amount in lakhs of rupees) 
Weal th-tax Gift-tax E~tate Duty 

1980-81 and earlier ) car' 
198 1-82 
j 982-83 
1983-84 
1984-85 

Total 

o. or 
cases 
77,105 
.1 1,017 
41 ,222 
63,165 

2,36.798 

4,49,307 

1.09.02 Under the provisions of the Income-t ax 
Act, J 96 1 every demand of tax, inte rest , penalty 0 1 

fine payable under the Act should be paid wi thin 
th irty tlvc clays of the sen ice o[ notice of demand. 
On the default of an asscssee in this respect, the 
Income-tax Officer may forward a certi ficate spccify
i ng the demand in arrea rs to the Tnx R ecovery Offi
cer for recovery of the demand. The Tax Recovery 
Officer wi ll serve a notice on the defaulter requiring 
him to pay tbc demand within fiftee n clays. If the 
amount mentioned in the notice· is not paid within t he 
time specified therein or with in such further time as 

· the Tax Recovery Officer may grant in his discretion, 
the Tax Recovery Ofticer shall proce~d to realise the: 
amoun t r.ogethcr with interest at the rate of 12 per 
cent ( I 5 per cent from l st Octoher 1984) on the 

Year 

1980-81 
1981-82 
1982-83 
1983-84• 
1984-85 

Note :-No. of certificates issued during the year 1984-85 : 780,943 

Amount No. of Amount No. of Amount 
cases c:ises 

6,516 19. 119 956 1,0'>9 810 
J,769 5,793 135 2.5 11 299 
2, 131 7,617 313 2,879 310 
4,028 12,047 594 4,636 654 
6,681 21,862 664 9,710 2,039 

21,125 66,438 2,662 27,4~5 4. 1 IZ 
/ 

o utstandings till the date of recovery by one or more 
of the following mod<?S : · 

(a) by nttachmeol and sale of the defaulter's 
movable property; 

( b ) by attachment and sale of the defaulter's 
immovable property; 

(c) by arrest of the defaulter and his detention 
in prison; 

( d ) by appointing a receiver for the management 
of the defaulter's moV'able and immovable 
properties .. 

The tax demands certified to the Tax Recovery 
Officers and the progress of recovery to end of 
1984-85 are given in the following table :-

At the 
beginning 
of the year 

752.07 
861.58 
964.96 
925.64 
828. 46 

Demand Certified 

During the Total 
year 

301.70 1 ,05~. 77 

400.24 I 261. 8.:! 
349. 38 1,314 . 34 

1, 19.:! .54 2, 11 8.18 
617.52 1.446 .04 

Demand Balance at 
recovered the end of 
during the the year 
year 

(In crores of rupees) 

258. 58 795 .19 
273 .33 988 .49 
376. 71 937 .62 
594 .11 1,514 .07 
457 .63 988 .4 1 

•Figures furnished b)· Ministry of Finance in Jun 1985 have been adopted. 

1.09.03 Fu11~·1io11i11g of l mti1111 ion of Co11,1n."s1io11ers 
of I ncome-tax (Recovery) 

( i) With a view to have close supervi<.. ion of ta>. 
recovery in metropoli tan cities, i.n Septtmber 198 1, 
the Government of Tndia sa nctioned 5 posts of Com
missioner of income-tax ( Recovery) to be stationed 
at Bombay, Delhi, Calcutta. Madras and Ahmedabad. 
These posts were tilled up betwrcn September 198 1 
and January I 982. The Commissioners of Income
tax (Recovery) arc vested with specific powers as 
per provisions of Tncome-tax Act. 1961. According 
to the instruct ions issued as late as July 1982. lhe 

Comm issioners of Income-tax ( Recovery) would per
form the. fun ctions of the Tax Recovery Commis
sioners for the areas notified and would exercise 
administr11t ive control over all the Tax Recovery Oni
ctrs and I nspccting Assistant Commissioners ( Re
covery). It was clarincd that the responsibili ty of the 
Commiss ioner of Income-tax ( Recovery) is to accord 
cl ue attention to collection/ reduction of certified de
m:rnds while the collection/ reduction of arrea rs re
mai ned the overall concern of the terri to rial Com
missioners of Income-tax. In respect of certified de
mands, Commissioners of Income-tax (Recovery)· and 
t t.eir officers would be responsible for the recqvery 
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proceedings, grant or stay a nd recovery by insta l
ments and they would be, as far as possible, be mem
bc.rs o[ all Zonal Committees formed for write off/ 
scaling down of arret1 1 <;. Copies of all dossiers of 
cases with arrears above Rs. I 0 lakhs sent to Direc
tora te of Inspection (Recovery) arc to be endorsed 
to Commissioners of Income-tax (Recovery) so that 
they can focus their special attention on the cases so 
far as certified demands are concerned . 

The Public Accounts Committee in their 157th Re
port ( 1982-83- Seventh Lok Sabha) observed that 
'·mere creation of additional pGsts doe~ not add to the 
efficiency of tax collection machiner.v" , and desired to 
be apprised of the concrete steps taken and results 
achieved, particularly in the towns mentioned where 
the department had strengthened the ~ax recovery 
administration. The Ministry of Finance stated in 
Octobe r 1983 that the Commissioners of Income-tax 
(Recovery) had been posted in the five places with 
a view to have close supervision exclusively of tax 
recovery work and added that " as a result of creation 
of separate posts of Com1nissioner of Income-tax 
(Recovery) there is marked improvement in the work 
relating lo tax reco~ery." 

While examining the paragraph 1.05 of the Report 
of the Comptroller & Audi tor General of India for the 
year 198 1-82 on Revenue R eceipts (Direct T axes) 
on cost of collection, the Public Accounts Commit ter. 
in their 2 17th Report ( 1983-84) (Seventh Lok Sabha) 
noted th at no review of the efficacy of the tax recovery 
machinery had been conducted by the Board so far 
and recommended inter alia tha ~ the Government 
should examine how fa r the objects with which a sepa
rate organisation for recovery with five Commisssioncrs 
had been set up. had .been achieved. 

, (ii) At the instance of the Public Accounts Com
mittee the Cent ra l Board of D irect Taxes conducted , 
a limited study on the working of Tax Recovery 

M achinery. T he Study Report (April 1985) men
tioned the following as some of the significa rrt achieve-

. men ts by the 1 nstitutio11 of Commiss iooers of 1 ncn:n e
tax ( Recovery). 

(.a) Comm issioner~ of I ncomc-tax ( Recovery) have 
organised their offices for better results by making 
ABC analysis of the arrears. Monetary limits have 
been fixed so that bigger cases are hand led by Com
missioner of Income-tax (Recovery) himself slightly 
less importan~ ' cases by Inspecting Assistant Com
missioner (Recovery) and sti ll less impon :int c:1ses by 

the Tax R ecovery Officer. 
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(b) In the metropolitan charges there had been 
n-.ore emphasis on coercive action bein g taken ag'.\inst 
hard-core defaulters due to p .::r)>Oll3l involvement of 
the Commissioner of Income-tax (Recovery). ln 
Bombay, immovabl~ properties of several inliuential 
personalitie.s connected with film industry and of the 
big industrial ists were sold due to the ·'guidance and 
moral support provided by Commissioner of Income
tax ( Recovery) to the Tax Recovery Officers". In 
another case at Bombay, where a certified demand of 
more than Rs. 66 lakhs was o uts ta nding an d where 
3 dHierent Zonal Committees had recommended a 
scaling down of the demand lo Rs. J 2 lakhs, con
certed efforts by Commissioner of Income-tax (Re
covery) resulted in <..-ollection of about R s. 30 lakhs of 
the arrears up to 31 March 1985. In the case of a 
"notorious smuggler" an amounr of Rs. 72 lakhs was 
c0llected due to the "involvement of Commissioner of 
Income-tax (Recovery) , Bombay". 

( c) The Com mi si<:rners of Income-tax (Recovery) 
have been able to make sustained effort for write-oJT 
in cases of old certified demand , where there is no 
hope of recovery. 

( cl ) Even in dossier cases being overseen by the 
Directorate of fnsi:cction ( Recovery) the cont ribu
tion Jf Commissic ncr of Income-tax ( Recovery) is 
significant since they arc dea lt with by Commissioner 
of 1 ncome-tax ( Recovery) in met ropolitan charges. 

The Study Report th us mentioned only in general 
terms about the role of Commissioners of lncome
tax (Recovery) in tax recovery operations but did 
not spell out the specific role played, if any, by the 
Commissio ners of Income-tax ( Recovery) to improve 
cash recovery in certified cases, tackling hard-core 
cases of old arrears, disposal of immovable and 
movable properties attached by the department to
wards tax a rrears and improvement of system · and 
practices of the tax recovery organisat ion. 

(iii ) A review of the performance of the new insti
tution o( Commissioner of Tncome-tax (Recovery) was 
conducted by Audit in 1984-85 , however, revealed 
the following : 

(a) Lack. of guiddi1ie~ fru111 Ce111raf 13oc;rd cf D:rerl 

Taxes 

The Board have not so far issued any detailed 
guidelines regard ing the day to day fu nctioning of 
Comm is i o ncr~ of Income-tax ( Recovery). l n the 
absence of speci fic guidelines from the Board. difie
rent proced ures a nd practices are observed by the 
five Comm is ione rs of [ncomc-tax (Recovery). There 
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were, however, no written procedural instructions. In 
Madras, the Commissioner of Income-tax (Recovery) 
on the basis of report furnished by Inspecting Assis
tant Commissioner Incharge, in respect of all cases 
of arrears over ~s. 1 Iakh, called for reports of the 
details of action taken from Tax Recovery O'fficcrs. 
Although the demands ranging from Rs. 1 lakh to 
Rs. 10 lak.hs rcqulie the personal attention of Com
missioner of Income-tax (Recovery) , only a few cases 
are selected out of top 100 cases. 

In Bombay, the Commissioners of Income-Lax 
(Recovery) gav~ directions in respect of arrears of 
Rs. 1 lakh and above in each case and the Inspecting 
Assistant Commissioner in respect of cases between 
Rs. 50,000 aµd Rs. 1 lakh. 

The Commissi9ner of Income-tax (Recovery) at 
Calcutta periodically visited the offices of the Tax 
Recovery Officers or held meetings with them, issued 
instructions after study of monthly progress repor1s 
furnished by the Tax Recovery Officers and maint ained 
ir.diyidual files in respect of each Tax Recovery Otli
cer con taining copies of all ir.structions issued to them 
and also instructions issued on individual cases. 

The Commissioners of Income-tax (Recovery) 
Ahmedabad and Delhi reviewed all cases where de
mand outstandini was more than Rs. 1 Jakh and 
issued instructions and directions in specific cases 
where arrear demands exceed Rs. 1 lakh held periodi
cal meetings with th~ Tax Recovery Officers to dis
cuss the pr_9blems faced by them in reducing the tax 
arrears and maintain individual files in respect of 
cases dealt with by them. In Delhi from 1985 indi
vidual cases of demand exceeding Rs 2 lakbs are 

dealt will~ by Commissioner of Income-tax (Reco
very) and demands less than Rs. 2 lakhs are finalised 
by Inspecting Assistant Commissioner (Recovery). 

(b ) There are no control registers with Commis
sioners of Income-tax (Recovery) indicating the de
tails of cases in -.vl1 ich direction had been given by 
them. There are also no registers indicating in1por
tan t and high value cases whic~ require close atten
tion of the Co~is~ione~~. 

(c) Further even in cases involving substantial 
arrears, the maintenance of files in the tax recovery 
o'ffices was far from satisfactory. There is no master 
card or control chart showing tb_e details of Recovery 
Certificates issued against particular assessees and 
recoveries made thereagainst. As a result, to ascer
tain the tot'al amount of tax recovery cer tificates 
issued one had to go through various recovery ce rti
ficates kept in differe:it files; in cases where Recovery 
Certificates per tained to old periods, chances of errors 
co uld not be ruled out. T he existing system did not 
enable the Tax R ecovery Officers to find out the total 
dues from an assessee at any given point of time. The 
Commissioners have not taken any steps to streamline 
tt.e procedures in this regard to have better and effec
tive control over tax 1ccovl!'ry, particularly in heavy 
arrear cases. 

(d) To.x R ecovery Certificates for disposal and 
clearance 

Tax Recovery Cert ificates for disposal and the num
ber of certificates actually cleared arid the amounts 
involved pertaining to the five Commissioners of In
come-tax (Recovery) for the three years 1982-83, 
1983-84 and 1984-85 are given in tbe table below :-

Tax Recovery Certificates for disposal/cleared 

(Rupees in Crores) 

Commissioners of Income-tax (Recovery) 1982-83 1983-84 1984-85 

No. Amount No. Amount No. Amount 

Madras 75837 66A6 83270 69 .59 86775 94.48 
7528 17.86 7845 13.55 7957 21. 01 

Bombay 645754 264.02 633648 261.44 624674 313 .68 
84639 91.54 57884 87 .47 1 469~7 167.94 

CaJcutta 773533 348.50 776679 350 .78 73 1344 311. 34 
58008 78.90 103115 59.05 151572 107 .57 

Ahmedabad 218973 96.33 235018 87.72 253327 97 .20 
294-02 31.54 31056 18.61 49200 24.42 

Delhi 523298 222.41 459716 201.01 482787 246 .01 
130675 74.95 61122 56.54 80065 68.20 

Total (for disposal) 2237395 997.72 2188331 970 .54 2178907 1062. 7l 
(cleared) 310252 294.79 261022 235 .22 435791 389.14 

+ 
.... 

-

--
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It will be observed Lhal while the clearance of Tax 
Recovery Certificates had deteriorated over the years 
in Commissioners of Income-tax (Recovery) Ahmeda
bad and Delhi, t he same had shown some improvement 
in the other three Commissioners of Income-tax (Reco
very); the Commissioner of Income-tax (Recovery) 
Bombay ·and Calwtta having an edge over 
others. Ho~cver, the clearance in terms of cash collec
tions <.iuc did not indicate any improv_ement, the in-
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crease<l elcaraqce being mainly due lo paper clcarnncc 
by adjustment, remissi~n, write off of tax dues as indi
cated in succeeding paras. 

The total number of tax recovery certificates for 
disposal and the number of certificates actually cleared 
pert.aining to t he five Commissioners of Income-tax 
(Recovery) for the three years 1982-83, 1983-84 and 
1984-85 are given in wble below:-

(Rupees in Crores) 
Year Tax Recovery Certificates 

for disposal 
Tax Recovery Cert ificates disposed of Percentage of Tax Recovery Ccrti-

1982-83 

1983-84 

1984-85 

N o. 

2 

2237395 

2188331 

2178907 

Amount Total No. 

3 4 

997.72 310252 

970.54 261022 

1062. 71 435791 

It will be seen therefrom that percentages of tax cer
tificates cleared to total number of tax certificates 
for disposal came down to 11.93 in 1.983-84 from 
13.86 in l n2-83. It has gone up to 20.00 in 1984-85. 
Amount-wise the percentage of clearance has ranged 
from 29.55 in 1982-83 t,q 36.62 in 1984-85. How
ever, the bulk of the clearance was by way of adj ust
ments, reduction of taxes in appeal and re~tificatory 
orders, remissions and write-offs of irrecoverable 
amounts. The clearance of tax recovery certificates 
by cash recovery of tax due, wh ich is really the index 
of performance of yommi~sioners of Income-tax (Reco
very) had g<?ne up from 1.68 per cent in 1982-83 to 
a mere 3.2~ per cent in 1984-85. 

(e) R ecovery of tax arrears by cash collectio11 

Tax R ecovery Certificates have to be disposed of by 
adjustments of taxes paid in cash, reduction of taxes 

ficates disposed of !Ota I/by cash 
recovery to Tax Recovery Certificates 

for disposal 

Tota l By re- Total No. Total By cash 
Amount covery in clearance recovery 

cash (4 to 2) (5 to 3) (6 to 3) 

5 6 7 --8 9 
294.79 16. 83 13.86 29.55 1.68 
235.22 21.29 11 .93 24. 23 2.10 

389 .14 34 .44 20 .00 36 .62 3. 24 

in ~ppeal and rectificatory orders passed by the Incomc

lax Officers and write-off of the ii:rccoverablc amounts. 

The efficiency of the tax recovery machinery can be 

assessed in te~ of numJ>er of tax recovery certificates 

.cleared by recovery of tax from tax defaul ters in cash 

by coercive action, where called for, and other similar 

steps. The tax recovery machinery has very little role 

to play in the matter of disposal of tax recovery certi

ficates by reduction of the demands in appeal or re

ctilicatory or9ers or writ~-off, as this is basically a 

function of the tax assessing officers. The amounts of 

Tax Recovery Certificates cleared by cash collection 

and by other reasons for the fiye Commissioners of" 

income-tax (Recovery) for the y~ars 1982-83, 
1983-84 and 1984-~5 are given in the table below :-

Tax Recovery Certificates cleared 

(Amount in crores of rupees) 

Commissioners of 1982-83 1983-84 1984-85 
Income-tax 
(Recovery) By cash Other Total By cash Other Total By cash Otber Tota l 

reasons reasons reasons 

2 3 4 5 6 7 8 9 10 

Madras J.12 16.74 17.86 1.83 11 .72 13. 55 5.04 15.97 21.01 

Bombay 5.42 86. 12 91.54 8.66 78 .81 87.47 15. 24 152.70 167.94 
Qllcutta 3.16 75.74 78.90 4 .99 54.06 59.05 5.45 102.12 107.57 

Ahmedabad J. 34 30.20 31.54 2. l 7 16 .44 18.61 2 . 32 22. LO 24.42 

Delhi 5.79 69.16 74.95 3.64 52.90 56 .54 6.39 61.81 68.20 

Total 16 .83 277 .96 294 . 79 21.29 213.93 235 .22 34.44 35·1. 70 389 . 1'1 

·- - . .. 11. a am, .. _.. as•wwwAI 1.a .aaaarm 1 11 , 11 11 1 11 , 



An analysis of tax recovery certificates (amount) 
cleared by all the five Commissioners of Income-tax 
(Recovery) bv cash recovery of tax arrears and by 

12 

other reasons (viz. , adjustments, rem-1ss1ons etc. ) dur
ing each of the three years 1982-83, J 983-84 and 
l 984-85 is as below :-

Tax Reco,·cry Cer tificates cleared 

Year 

1982-83 

1983-84 

1984-85 

To1a l 
clearance 

294 .79 

235 .22 

389. 14 

Pon ion 
recovered 
in cash 

16.83 

21.29 

34.44 

It is clear that more than 90 per cent of the clea
rance of lax recovery certificates has been by adjust
ments, remissions, revisions, rectification , write offs 
etc. Recovery by cash collection of arrears of tax 
was highest in 1983-84, a mere 9 per · cent. Jn 
1984'...85 cash collection dropped to 8.8 per cent. 

Portion 
cleared by 
mhcr rc:i-
sons 

277 .96 

213.93 

354.70 

(A111oun1 in crores of rupees) 

Perce111agc of 

Cash Re
covery 10 
IOtal 
clearance 

5.7 

9.0 

8.8 

Clearance 
by other 
reasons to 
total 
clearance 

94.J 

91.0 

91. 15· 

An analysis of Tax Recovery Certificates (amounts) 

cleared by the five Commissioners of Income-tax 

(Recovery) individually by cash recovery of t:ix 

arrears and by oth~ r rcasom for a ll the th1ec yccrrs 

1982-1985 is as below:-

Tax Recovery Certificates <'h~arcd 

Commissioners of Income-tax Tota l 
(Recovery) clearance 

Madras 52.42 
Bombay 346.95 
Calcutta 245.52 
Ahmedab:1d 74.57 

Delh i J99.69 

It will be een that in all cases, except 

Pon ion 
cleared in 
cash 

7.99 
29.32 

3.60 
5.83 

15.82 

Comm is-

sioner of Income-tax ( Recovery) Madra s, casl~ rl.!co

very of tax n.nged from 5.5 per cent lo 8 per cent 

while c l ea ra 1~cc by adjustments etc. rJnged from 

9 1 per cen: iO 94.5 per cent. 

(Amou111 in crorcs of rupees) 

Portion Percentage of 
cleared by 
other rea- Cash re- Clearance 

sons covery to by other 
IOta l reasons 10 
clearance total 

clearance 

44.43 15 85 
317.63 8 91 
231.92 5.5 94. 5 
68.74 7.8 92.2 

183.87 7.9 91. I 

( f) Pe11dency of Reco1·ery Cerrificates 

The total number of tax rcco\·~ry certifica te-; pend
ing together wit h the anwunt of tax arrears involved 
at the end of 1982-83, 1983-84 and 1984-85 for the 
five CommissiQners of Income-tax ( Recovery) arc 
gi ~en in the table below :-

Pcndcncy of Recovery Cert ificates 

(Rupees in crores) 

Commissioners of Income-tax Al the end of J 982-83 At the end of 1983-84 At 1he end of 1984-85 
(Recovery) 

No. Amount No. Amoun1 No. Amount 

Madras • 68309 48.60 75425 56.0~ 78818 73 .47 

Bombay 56111 5 172.48 575764 173.97 477677 145.74 
Calcutta 715525 ~69 . 60 673564 291. 7.\ 579772 203.77 
Abmedabad 189571 64.79 203962 69. ll 204127 72. 78 
Delhi 392623 147.46 398594 144.47 402722 177. 81 

----- ----
Total 1927143 702 .93 l 92r7309 735.32 1743 11 6 673 .57 - - ---

... 

-
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It w ill be observed that the pendency has been 
skaclily increasing insofar as Commissioners of 
lqcome-tax (Recovery), Mad ras, A hmed ab.:d and 
Delhi are concerned while the ar rears in respect of 
Commissioners of I ncn mt.:-l;:t.t. (R ecovery), Bombay 
and Calcutta have sho'wn n~arginal decrease. This 
improvement is a ttributable to sizeable remissions etc . 

of tax due, :is nlrcady .mentioned. 

Commissioaers of fncome-tax 
(Recovery) 

Madras 

Bombay 

Calcutta 

Delhi 

Ahmedabad 

Tota l pendency 

No. of' 
cnses 

78818 

477677 

579772 

402722 

204127 

Amo;int 

73.47 

.145. 74 

203. 77 

177 .SL 

72.78 

It will be seen fro m above tha t sizeable o utstand

ings (both in te rms of number o f tax rec:;vc. ry cert i
ficates and the amount) perta ined to old period. viz. 
1980-81 and ear!ier years. T herefore, there has 
been no improvement in the clearance ot old hard <.:ore 

items. 

(iv) Conclusion 

(a) Tbe statistics reveal no significant improv1:
ment in clearance of arrear demands even aft ~r 3 years 
of coming into bein•g of the Institution of Commis
sioners of lncome-tax ( Recove ry). 

(b) The recovery was mainl y due to reduct ion of 
arrears clue to other reasons like remiss1o:i. recti fica
tion, revision e tc. and the act ual collectic n by t.he Tax 
Recovery Organization was not significanl. 

( c) No improvement in control systems, monitor
ing of perform anee and resul ts and procedurez what

. soever had been effected by the CL)rnm issioner:> vis-a-
l' is the existing p rocedures of the T axe Recovery 

Organizatio ns; and 
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(g) Tax Recovery Certificates pending for 5 
crn<l over 

years . 

Tax R ecovery Cert ificates pending clea rance for 

5 years and over ( issued upto J 980-81) as on 

3 1 M arch 1985, anti the amoun ts involved for the 

five Commissioners of lncotne-tax (Recovery) arc as 
below:-

Pending for over 5 
years 

Percentage of cases 
pending for o ver 5 
years 10 total pendency 

No. of 
cases 

46032 

261840 

284tJ l 

180626 

74376 

Amount 

38.85 

38.42 

122.23 

55.23 

14.49 

No. of 
cases 

Amount 

(Rupees in crores) 

58 53 

55 26 

49 60 

45 3J 

36 19 

(d) Sizeable uu tstanqin~ demands pertain to old 
periods ( 1980-81 and earlier years) and there was 
hardly any dent on the hardcor e items. 

The review was sent to the Min ist ry o f Fina nce 
o n 16 October 1985 and the ir comments arc awaited 
(January 1986) . 

1.09.04 DisposaJ of immovable pt'operties attache{l 
towards tax recovery 

According to information furnished by the M inistry 
o f Finance to the Public Accounts CoJ11mittee in 
Apri l J 984 and M arch 1985, the nu mber of movable 
and immovable properties at Lacbed towards tax 
arrears· and pending disposal as on 31 March 19..83 
in respect of 35 Comm issioners charges was as 
under : 

Number of 
C harges 

35 

• Properties a ttached . pending disposa l 
Movable 'fmmovable 

No. Va lue(Rs.) N o . Yalu~ (R~.) 

6397 19.30 21 80 77.52 
crore~ er ores 



Information in respect of t h~ other charges. is yet 
to be furnished by th~ Ministry to tl1e Commi ttee. 

A review of the records rela.ting to immovable pro
perties attached ~od pending disposal as on 3 l March 
1983 was conducted in Audit during 1984-85. The 
results of the review are stated below : 

Stnto 

Orissa 
Tamil Nadu 
NewDclhi 
Bombay 
H aryana 
Assam 
Uttar Pradesh 
Bihar 
Himachal P radesh 
Calcutta 
Andhra Pradesh 
Rajas than 
Punjab 
Madhya Pradesh 
G ujarat 
Karnataka 
Kera la 

To ta l 

Commis
sioners' 

charges 

3 
5 

1 
5 

1 

2 
4 
2 
I 
2 
2 

34 

Total No. 
of pro
perties 

attached 

29 
33 
30 

164 
28 
13 

160 
7 

11 
260 
347 

55 
114 
l 63 
206 
219 
459 

2298 

Out of these properties, as many as 79 properties 
(Karnataka 78 and Bombay 1) 'were awaiting dis
posal for more than 30 years and 40 properties 
(Madhya P radesh 2 1, Bombay 16 and Rajasthan 3) 
between 20 and 30 years. 

( ii) Non-111ai11te11a11c~/ defective 
attacheme111 registers 

maimenance of 

According to departmental instructions the attach
ing officer is required to maintain two registers (one 
for movabk properties and another for immovable 
properties) giving information regarding the name of 
the tax defo ult er, ;11nount of arrears, date of attach
ment. descrip ion of property attached, date of sale 
etc. The review in nudit disclosed that in a large 
number of Tax Recovery Offices this register was 
either not being maintained or maintained in a defec-

. tive manner. ln view of this position, it is not clear 
how the department ensures proper watch on attach
ment and d isposal of properties. In the absence ot 
these re ~isters, it is not possible also to ascertain the 
extent of loss by way of depreciation and deteriora
tion due to delays in disposal of the properties. The 
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(i) NwtJber of properties attached and pending 
disposal 

At the end Qf March 1985, 2298 immovable pra-

perties, which had been attached towards tnx. arr·cars 

upto 3 L March 1983 were awaiting disposal. 

The following T able gives the age-wise break-up 

of these properties in respect of the 34 Commi~sioners' 

charges:-

Properties awaiti!lg disposal for 

More than Between 5 Upto 5 
10 years and 10 years 

years 

9 
2 
l. 

69 
5 

13 
8 

2 
32 
18 
3 

33 
38 

128 
60 

421 

16 
1 
4 

48 
14 

27 

l 
117 
61 
10 
45 
36 
41 
27 

168 

16 

4 
22 
25 
47 
9 

125 
7 

10 
SI 

244 
27 
66 
94 
35 
64 

231 

1061 

Properties 
fo r which 

f-"'dctails are 
- not avail

able 

8 

90 
10 

92 

200 

following table summarises the results of test check 
of Audit. 

Sr. Charges 
No. 

2 

1. K erala 
2. Karnataka 
3. Madhya Pradesh 
4. Gujarat 
5. D elhi 
6. Calcutta 
7. Tamil Nadu 
8. Rajasthan 
9. Himachal Pradesh 

10. Haryana 
11. Assam 
12. Bihar 
13. Purtjab 
14. Bombay 
15. U ttar Pradesh 
16. Andhra Pradesh 
17. Orissa 

No. of Tax No. of 
Recovery offices 
Offices where 
inspected registef3 

3 

4 
5 
6 

15 
4 

15 
12 
6 

2 
2 
3 
3 

37 
15 

6 
2 

were 
wanting 
or were 
defective 

4 

4 
3 
4 
5 
2 

D 
5 
6 
1 
2 
I 
3 
1 
9 

14 
NiJ. 
Nil. 

+ 
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T he rcgislcrs specifically provide tor indication o[ 
the esti mated val ue of each property attached to serve 
as an index regarding adequacy or otherwise of the 
ac ti on taken to realise th e ar rears. Jn the officec; 
where the prescribed registers were ma iniai necl , this 
important column was not' filled up. 

(ii i ) General reasons fo r delay in disposal Cf attached 

pro pert ie.1· 

The Aud it Review disclosed that the immovable 
properties attached for recovery of tax dues remained 
without disposal generally for the following reasons : 

( a) Real ownership of the immovable properties 
attached had not bee n e nquired into prior 
to attachcment ' as a result of which 'cases 
were pendipg in Courts for sett ling the issue 
regarding ownership. 

(b) Encumbrances on the properties attached 
with prior claims were not ascertained at the 
t ime of attachement. 

( c) Defective ~crv!cing of att"chmen t notices. 

( d) Stay orders granted by Commissioners ot 
Income-tax on ground of appeals pending 
before the appellate authori ties. 

( e) Cases pending in Courts for long period 
wi thout the department taking any action 
for expediting their disposal. 

(f) Departmental delays in getting the proper
t !cs valued by competent au thority. 

(g) Frequent changes in the jurisdiction of Tax 
Recovery Officers ; and 

( b) Instructions of Central Board of Direct 
T axes in some cases staying auction sales 
for various reasons. 

(iv) Analysis of reasons for delay in disposal of pro
perties in cei'tain cases 

T he lack of effective act ion o n the part of the 
Revenue Department to dispose of attached properties 
and realise · tax arrears will be clear from t he details 
of a few cases furnished be!ow : 

(a) Karnataka charr:e 

The approximate tax arrears outstanding in respect 
of defa ulters whose immovable properties w~re attach
ed a mounted to R s. 1. 72 c rores. 

S/11 C&AG/85-4 
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( I ) Accord ing to the T ax Recovery Certifica tes 
issued, in the case of a deceased defaulter 'S' arrears 
of Rs. 39.78 lakhs were outstanding towards income
tax , wealth-tax, interest a nd penalties for the assess
menl yea rs 1951-52 to 1973-74. The defaulter's 
several house properties in Bangalore, M ysore and 
Ooty were attached during 1967-1973 Two at1.ad.ed 
properties in Mysore were sold in public auct ions held 
in 1969 and 1973, fo r Rs. 40,500 and Rs. 64,600 
respectively. A portion of another property in Banga
lore was disposed of in December 1981 and out of 
proceeds, R s. 9.75 lakhs was adjusted towards income
tax arrears. No action had been taken till d<'! te by 
the department to dispose of the remaining 25 pro
perties in Mysore attached in 1967, 6 properties in 
Mysore attached in 1972 portion of property in 
Bangalore (attached in 1967) and propertit:s in Ooty 
attached in 1973. 

(2) In the case of defaulter 'B', demand of 
Rs. 19.91 lakhs comprising of income-tax, interest 
and penalties for the assessment years 1960-61 to 
1973-74 were outstanding. Agricultural land measu~

ing 12 acres o~ the defaulter was attached in 1972. 
On h is application, the Court directed the Tax Reco
very Officer in 1974 not to sell the land, pending 
disposal of certain appeals before the Income-tax 
a uthori ties. Though the H i)!h Cour t had disposed or 
the defaulter's petition in 1974 itself, no action lias 
been taken so far by the Department to d ispose of 
the property attached and realise the tax arrears . 

(b) Kera la charge 

(1 ) In the case of a defaulter 'A' (assessed in 
Bombay) with tax arrears ( income-tax an'd wealth
tax) of Rs. 140.22 lakhs perta ining to the assess
ment years 1964-65 to 1976-77, immovable property 
valuing approximately Rs. 18 lakhs only was attached 
in 1975. The sale of the property had been kept in 
abeyance till date u nder instructions from the Jncorne
tax O'fficer, Bombay issued as far back as 1979. 

(2 ) According to the T ax R ecovery Certificate 
issued during 1958- 1967, demand of R s. 50.43 lakhs 
on account of income-tax, interest and penal ty arrears 
were due for recovery from another defaulter 'M' 
( now deceased) and 40 immovable proper.t ies ( mostly 
land) were attached in l 968. Som~ of the p roperties 
were put up for sale in J anuary 1980 but the auction 
proceedings were postponed on account of petition 
filed with the Cenral Board of Direct T axes by the 
legal heirs on 24 J anuary 1980. According to the 
Tax Recovery Officer, the legal heirs had addressed . 
petition for r~duction of tax liability to the Central 



Board of Direct Taxes in 1982 on wh ich orders o t 
the Board are awaited. . Pending orders of the Board· 
no action had been taken to recover the arrears by 
auction sale of the attached properties. 

( c) Gujarat charge 

In Gujarat circle, the 206 propert ies attached as 
on 31 March 1983 pending disposal related to 165 
defaulting assessees against whom tax demand of 
approximately Rs. 7.23 crores was pending recovery. 

For realising the tax demand of about Rs. 22 lakhs 
outstanding against an assessee, 'G' a commercial 
building pr9perty owned by him was attached !:Jy the 
D epartment in l 977. The building was already 
occupied o n rent by the Income-tax department and 
another G overnment Department. The Income-tax 
department intended to acquire the building for its 
own use from 1980 onwards but this had not iructi
fi ed till date due to differing opinions on valuation of 
the property and area. to be purchased . 

( d) Cal'cutta charge 

Though the Department had intimated that 260 
immovable properties attached in West Bengal under 
the juri~diction of 15 T ax Recovery Officers were 
pending disposal as on 31 March 1985, records per
taining to· only 170 prop~rties were produced to 
Audit. 

( 1) A defaulter 'C ' had arrears of tax amounting 
to Rs. 58.51 lakhs pertaining to the assessment years 
1951-52 to 1979-80 due for recovery. Seven pro
perties of the defaulter were attached by the depart
ment in 1983 . T he I?roperties could not be disposed 
of for realising the tax arrears as the High Ccurt 
had issued an injunction order prohibiting the sale in 
March 1985. 

(2) Another defaulter 'D' had arrears o f tax (in· 
come-tax, wealth-tax, interest etc.) pertaining to the 
ass~ssment years 1949-50 to 19~5-76 amounting to 
R s. 17 .34 lakhs outstanding and 11 house properties 
and 1 piece of vacant land owned by him were 
attached by the Department in 1981 . The sale of the 
properties had not been effected till date in view of 
Central Board of Direct Taxes' directions to Com
missioner of Income-tax in 1983 that "proposed sales 
of properties for the present he postponed and notice 
of sale proclamation allowed to abate' '. 

(3) In four other cases of tax defaulters each with 
outstanding demand of over Rs. 10 lakhs properties 
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altachecl remained undisposed from 5 to 10 years o( 
attachement as per deta il~ below : 

Sr. Assessee Outstanding tax No. of Year of 
No. demand properties attach-

attached ment 

I . 'G' Rs. 13.97 lakhs l l 1978 

2. 'S' Rs. 16.9':) lakh> 1978 

3. 'B' Rs. 4 1.86 lakhs 6 1979 

4. 'SR' Rs . 25.64 lakhs 1977 

In the first case, the tax demands pertained to the 
assessment years 1960-61 to 1972-73. The reasons 
for the delay in disposal of the attached properties 
were stated to be "awaiting decisions from High 
Court''. In the second case, the tax demands per
tained to the assessment years from 1948-49 onwards 
to 1980-81 and the attached properties were !>lated 
to have been not disposed of as most of the demands 
had been disputed in appeal, Tribunal and High 
Court. In the third case the tax demands pertained 
to the assessment years 1969-70 to 1978-79. The 
properties had not been disposed of as the matter 
was stated to be "subjudice before Court". In the 
fourth case, the tax demands pertained to the assess
ment years from 1956-57 onwards to 1969-70. F or 
disposing of the attached property in this cas~ notice 
fo r auction in June 1977 was issued but the said 
auction was not held for reasons not on record . No 
action , thereafter was taken by the department till 
J anuary J 985. The dt'.faulter had obtained injunctio11 
order against sale upto March 1985 from High Court. 

(e) Tamil Nadu chai:.ge 

In Tamil Nadu charges as on 31 March 1983 pro
pe1ties were attached in 33 cases for effecting reco
very of arrears of tax amounting to Rs. 1.16 crores. 

( l) In one case , the assessee 'S' o wed the Dcpart
men t Rs. ·10.72 lakhs towards tax dues pertaining to 
the assessment years IS63-64 to 1974-75. S-;ven 
immovable properti~s owned by the assessee were 
attached by the Department in December 1981. 
These properties cou1d not be hrought to auction as 
these were reported to be involved in litigation in 
Court. 

(2) A sum of R s. 5.38 Iakhs was due from another 
assessee 'V'. The arrears pertained to the assessment 
years 1960-6 J a!ld J 970-71 to 1978-79. Five immov
able properties owned by the assessee were attached 
in December 1972. One more property was att::iched 
in January 1985. Though the Commissioner of 
Income-tax had issued instructions in November i 984 

-
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for initiating proc<?edings for sale, till date the attached 
properties ~ad not been vut for sale for recovery of 
the tax dues 
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(f) Bombay, Nagpur charges 

The position in regard to sonw high value cases 
are indicated in the table below : 

Sr. Assesscc 
No. 

Arrears of tax (in lakhs of No. of properties attached Reasons fo r delay in disposal of properties attached 
rupees) and assessment years and year of a ttachment 

2 3 4 5 

I. 'G ' 93 .58 
Not available 

12 house properties 
1964 

2 properties have been sold for Rs. l.07 and Rs. 0.40 
lakhs respectively. The Commissioner o f Income
tax proposed partial write off of arrears in 1983. 
The Central Board of D irect Taxes had not agreed 
to the proposal and called for fu rther information 
which is yet to be furnished. 

2. 'Ir 68.59 
No details available 

6 properties 
3 in 1966 
3 in 1982 

Effo~ts were made to dispose of two proper ties but 
without success. The party made application for 
scaling down demand. The Central Board of 
Direct Taxes directed Commissioner of Jncome
tax in March 1983 to stay sale proceedings till 
decision was taken on the petition. Defaulter 
had been a llowed to pay tax in quarterly instal
ments of Rs. 6 lakhs from June 1984. 

3. 'C' 63.69 
1970-71 onwards 

I land and land with struc
turals and plant machi
nery 

No progress in regard to land. As regards land 
with structurals valuation was solicited in 1984 
and received in 1985. The Tax Recovery O rf-cer 
had been a sked to proceed with a uction of the pro
perty. 

4. 'S' 60 .30 
1962-63 onwards 

1974, 1978 

l house property 
1975 

Sale proclamation made · in 1981 and 1984 but pro
perty was yet to be sold. Proposal for write off 
of portion of tax arrears was stated to be under 
consideration. 

5. 'D' 26 .20 
1944-45 to 1957-58 a nd 
1962-63 

1 house property at Juhu 
(Value Rs. 3.85 lakhs in 
1973 and Rs. 1.77 crores 
in 1984) 

The department has not taken any further action for 
disposal of the property even though the chrono
logy of the events indicated that the defaulter had 
succeeded in avoiding recovery of tax for over 25 
years. 

21.24 
1970-71 onwards 

7. 'R' 31.44 

- · - -·- - ---

2 house properties 
1982-83 

Agricultural lands 
1972 

Certain salient aspects of four of the cases are 
discused below : 

Assessee 'B' 

Six immovable properties of the assessee were 
attached-3 in 1966 and 3 in 1982. An attempt 
was made in .1982 to auction one property for which 
reserve price was fixed at Rs. 80 1akbs. However, 
the entire property had been encroached by hutrnents 
and no buyer came forwa rd to purchase it. Another 
property was proposed for auction in M arch I 983 , 
when a direction was received from the Cen tral Board 
of Direct Taxes directing the Commissioner Qf In
come-tax to stay the sale proceedings till a decision 
was taken on the scaling down petition and revision 
petitio.n fi led by the defaulter . The d;:faulter had 
also been allowed to pay tax in quarter~v instatme,)ts 
of Rs. 6 lakhs from June 1984. 

Asses.1-eq 'D' (i11divid11al) 

The outstanding tax arrear5 against the defaulter 
assessee amounted to . Rs. 26.20 lakhs :::nd related to 

Company went into liquidation in 1984. Depart
ment's claims filed with liquidator in June 1984 . 

Sales fixed in 1972, 1973 1974 but no bidders came 
forward in these a uctions. Part of land had been 
sold by Sales Tax Department fo r realisation o f 
their dues. Civil suit filed by defa ulter in 1978. 
No developments thereafter. 

assessment years 1944-45 and onwards. The assf.;ssee's 
immovable property in a fashionable locality in Bom
bay was attached in June 1954. In February 1975, 
the Commissioner of Income-tax made a proposal to 
the Central Board of Direct Taxes for partial write
off to the extent of 80 per· cent of the arrears leaving 
a balance of Rs. 5.26 lakhs. This was · not agreed to 
and the Central Board of Direct Taxes directed dis
posal of the property by public auction and also con
sidering of feasibility of arrest and detent ion q[ the 
assessee. In March 1976, the Tax Recovery Officer 
reported that the defaulter.'s annual income W:!S 

Rs. 6,000 only and in the context of the then arrears 
of Rs. 26 lak:hs, time was not ripe for such a course 
of action. No progress was made in this direction 
and again in 1979, the Commissioner of Inc0me-tax 
made a proposal to the Board for partial wr!te ·'('lff of 
tax arrears. Even with the posting of Commis5ioner 
of Income-tax (Recovery) in October 1981 no further 
development5 occurred in thi!'I case. Io Gctober 
J 982 as a result of search and seizure operations it 
was found that the defaulter had regular source of 



income and led a luxurious life and according to the 
appraisal report of the search and seizure this was 
not a fit case for scaling down of the arrears. The 
value of the property was es timated in 1984 as 
Rs. l.77 crores after inspection of the proper ty. The 
writ petition filed by the defaulter's wife quest10ning 
the competence of the Commissioner of lncome-tax 
(Recovery) to dispose of the property by auction was 
rejected by the Bombay High Court in September 
1984. The defaulter met the Commissioner cf In
come-tax (Recovery ) in September 1984 and the 
Commissioner of Income-tax ( R ecovery) granted a 
stay on disposal of the property by auction subject to 
the condition that the defaulter should chalk out the 
arrangement for payn;ient of the bulk of the remain
ing demand by D~cember 1984. Till April 1985, the 
defaulter has p aid only R s. 4 lakhs. Th~ depar tment 
has not taken any fur ther act ion for disposal of the 
property even though the chronology of the events 
showed that the defaulter had succeeded in not paying 
the tax demands for over 25 years and had also not 
k ept up the assurance given to the Commissiu1er of 
I ncome-tax (Recovery) of clearing bulk of tb~ de
mands by December 1984. 

A ssessee 'N' (Company) 
Jn th is case, the Income-tax Officer had intimated 

the Tax Recovery Officer in N ovember 1982 a bout 
the details of the immovable properties of the assessee 
ti.at could be attached and the Tax Recovery Officer 
was also cautioned that if recovery was postponed or 
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uelayed it m ight be di'fficult to recover the arrears. 
The properties were attached in December 19<:$'2. and 
March 1983. The Commissioner of Income-tax in
structed the Tax Recovery Officer in October 1983 
to take expeditious steps to collect the demand. The 
valuation reports for the proper ty attached in 1982 
were called for in October 1983 and the valuation r~
port was received in Jan ua.ry I 984. The auction sale 
.fixed for March 1984 did not fructify for want of 
sufii.cient bidders. In the n~anw!iile the Court 1~sucd 
orders winding up the company in March· 1984 and 
the official Liquidator took possession of the proper
ties in March 1984 and prohibited the auction sal e'> 
of the attached properties. The department had fik '..I 
claims wi th the Liquidator in June 1984. 

Assessee 'R' 

I n this case imn::ovablc property in the form· of 
agricultural lands were attached in May 1972. Sales 
were fixed in 1972, 1973 and 1974 but no bidders 
came forward in any of the years. In the meanwhile 
it had been reported tha t a part of attached land_ had 
been sold by the Sales T ax Department in Decemb:r 
1974 to recover its dues. The assessce ·filed Civil 
Suit in 1978 and the matter was stated to be pending 
before the Court. The department had no t taken acy 
steps fo r expediting the d isposal of the case. 

(g) Andhra Pradesh charge 

*The posi tion regarding certain old and high value
case!. is indicated in the table below · 

Sr . Assessee 
No. 

Tax arrears (in lakbs) 
and year of assessment 

Number of properties 
attached and year of 

a ttachment 

Reasons for delay in d isposal 

2 

I.· ·u· 

2. 'M' 

3. 'H' 

4. 'L' 

5. 'V' 

3 

Rs. 133.62 (income-tax) 
and 
Rs. 27.71 (wealth-tax) 
1967-68 to 1976-77 

Rs. 39.30 
1978-79 tci 1980-81 

Rs. 35.96 
1975-76 to 1977-78 

Rs. 24.29 
1966-67 to 1977-78 

Rs. 12.24 
1971-72 to 1973-74 

4 

6 ( I house property 
5 lands) 
1972, 1971 

4 (2 house properties and 2 
lands) 
1982 . 

One land, buildings, plant 
and machinery 
1983 

25 
1982 

3 
1980-8 1 

5 

The propcrtie> w~re put for auction on several occa
s ions but the sales did not fruc tify for wa nt of 
bidders. The properties attached were not o f 
su bstantial value. The department was consider
ing partial write-off of tax dues for reasons of 
irrecovera bility. 

The properties 11'.ld not been sold so far as the Com
missioner of Income-tax had directed the Tax 
Recovery Officer in August 1983 to keep the pro
perties in attachment but not to make auction or 
sale until the demand became final at the Income· 
tax Appellate Tribunal stage. The appeal before 
the Jncome-tax Appella te Tribunal had not been 
finalised. 

On a n application filed by the assessee, Sett lement 
Commission Ind stayed the collection of arrears 
of tax (November 1983). The stay had not yet 
been vacated. 

The properties had not been Sold so far . The plrty 
resided in Bombay. The party had filed a ppeals 
before the Commissioner of lncome-tax (Appca l5), 
Bombay, who had granted a stay (March 1984). 
The stay had not so far been vacated . 

T he objection petitions filed by the assessee in 1980 
was not replied to by the Income-tax Officer by 
fi ling counter-objections . In the meanwhile, it 
appeared the properties had been sold away to a 
third party notwiths tanding the fact !ha t they were 
a lready under attachment. 

. .. ·--------------- ~----~--~-~-----------------------
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(h) Delhi 

The. position regarding two of the old pending cases is shown below : 

Sr. A ssessee 
N o. 

Arrea r of tax (in lakhs 
o f rupees) and assessment 

year 

No. of properties attached 
and yea r of attachment 

Reason for delay in dispos:i l 

2 

I. 'M' 

2. "l-1' 

( v) Conclw;ions 

3 

J20 
1955-56 to J 975-76 
with the exception or 
the years 
l 957-58, 1958-59, 
1966-67, 1970" 71, 
1971-72 and 1973-74. 

26. 73 
I 972-73 to 1976-77 

4 

Two 
1982 

One 
1980 

(a) After attachme nt of the immovabie prcper
ties, expeditious action was not taken to issue a pro
clamation of sale and to bring the proper ties to sale. 
The departmental ins truct ions, however, lay down 
that the time interva I between the date of a fixture 
of proclamation and the da te of sale is 30 days. T he 
absence of a stat utory time limit for sale of proper
t ies, once attached , had led to considerable delays, 
over 10 years in innumera ble cases. Making full 
use of the inordinate delay in this regard, the defa ul
ters had arranged thei r affairs in such a manner as to 
rer:der the department 's efforts futile. 

( b) The law lays down that where any immovable 
property is attached, the attachemen t should relate 
back and take effect from tbe dale on which the 
notice to pay the arrears was served upon the defa ul
ter. In the absence of an enabling provision for the 
department to take possession, the att ached properti es 
together wit h their title deeds are allowed to remain 
in the custody of the tax defa ulter who besides con
tinuing to enjoy the benefits therefrom, more . o Eten 
than not, maneuvered to transfer/sell or otherwise 
dispose of the property leaving no option to the depar t
ment except to seek time consuming legal remedy. 

( c) The law provides that where an immovable 
property is attached, the T ax Recovery Officer may 
instead of directing a sale o f the property, appoint a 
receiver to manage such property. This provisi::Jn 
was not at all resorted to . 

(d ) The law vests complete authority with the 
T ax Recovery Officer to investigate any claim or ob
jection made to the attachment or sale of property 

5 

The H igh Court had vidc order dated 25 July, 19.B 
authorised the depa rtment to auction of one of tlle 
properties in case the assessee fd il;:d to p:.i.y Rs. 20 
lakhs by 15 August 1983. The property could not, 
however, be sold as the nu ximum bid w.ts b~low 
the reserved price. 

Commissioner of fncome-tax h<tJ given s!.ty of pro
ceedings till 3 l March 1985 ag:iinst par t plym~nt. 
An amount or Rs. 70,00J was paid by ass~s:;c.! o:-i 
31 March 1985. D emand reduced to Rs. 11.0.t 
la khs by Commissioner or Cncome-tax in appeal. 
Case pend ing before lncome-tax Appellate Tri
bunal. 

------------ ------

in execution of a certificate. The order of the · T ax 
Recovery Officer who is deemed · to act judicially, sub
ject to the result of any suit in a C ivil Court, which 
may be instituted by the defaulter, is conclusive. No 
interference by any administrative authority is con
templated in the law. Instances were noticed where 
sale of att~ched properties, i'n individual cases, \.\ .ts 
stayed by the Commissioner of Tncomc-tax and t:~ e 

Central Board of Direct Taxes. 

The review was sent to the 
on 23 September 1985 and 
awaited (Janua ry 1986) . 

Ministry o( Fina11ce 
their comments are 

l. J 0 Appeals, Revision petitions and writs 

Under the provisions of the Income-tax Act, 1961, 
if an assessee is dissatisf.ed with an assessment, a re
fund order, etc., he can file a n appeal to the 
Appellate Assistant Commissioner. The Act also 
provides for appeal by the assessee direct to the Com
missio ner (Appeals) . 

A second appeal can be taken to the Income-tax 
Appellate Tribunal. After the Tribunal's decisi~1n, a 
reference on a point of law can be taken to the High 
Court from which an appeal lies to the Supre~c 

Court. T he assessee can ·also ini tiate writ proceed
ings under Article 226 of the Constitution. 

A tax payer can approach the Commissioner of 
Income-tax to revise an order passed by a n lncc me
tax O fficer or by an Appellate Assistant COJnmis
s ione r within one year from the date of such orders. 
The Commissioner can also take up for rev1ston a n 
order which in his view i::; prejudicia l lo the interest 
of revenue. 



(i) Particulars . o f income-tax appeals and revision 
pe titions pending as on 31 M arch 1985 were as 
under: 

Number of appeals/revision peti
tions pending :-

(a) Out of appeals/ revision peti-
tions instituted during 
1984-85. 

(b) Out o f appeals/ revision peti
tions instituted in earlier 
years. 

TOTAL 

lucome-tax Income-tax 
appea ls with revision 
Appellate petitions 
Assistant with Com-
Commis
sioners/ 
Cs TT 
(Appeals) 

1,27,255 

1,10,901 

2,38,156 

missioners 

5,654 

10, !50 

15,804 

( ii) Particulars of wealth-tax, gift-tax and estate 
duty appeals and revision petitions pending as on 

31 March 1985 were as under :-

Appeals with Appella te Revision peititions 
Assistant Commission- with . Commis-
ers/Commissioners of sioners 
Income-tax (Appeals) 

Wealth Gift Estate Weal- Gift Es-
Tax Tax Duty th late 

Tax Tax Duty 

Number of appeals/ 
rev1s1on pet i-
tions pending :-

(a) Out of a ppea ls./ 28,121 1,420 1,376 l,093 39 
revision 
petitions 
insti tuted 
during 
1984-85. 

(b) Out of appea ls/ 40,351 1,793 3,302 2,754 137 
revision peti-
tions institutet! 
in earlier years. 

TOTAL 68,472 3,213 4,678 3,847 176 

(iii) Year-wise break-up of income-tax appeal 
cases and revisio n petitions pending with Appellate . 
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Assistant Commissioners and. Commissioners of In
come-tax (Appeals) and Commissioners of lnC'.'Ome
tax as on 31 March 1984 and 31 March 1985, res
pectively, with reference to the year of their institu
tion was as under : 

Appeals pending with Revision petition 
Appellate Assistant pending with Com-
Commissioners/Com-
missioners of Income-

missioners 

tax (Appeals) 
Years of 

Institutions 31 March 31 March 31 March 31 March 
1984 1985 1984 .1985 

1975-76 and earlier 1, 123 291 
years . 

1976-77 947 157 

1977-78 l ,48? 306 

1978-79 1,990 434 

1979-80 17,067** 3,900 2,110** 555 

1980-81 13,963 6,131 1,361 796 

1981-82 25,263 ll ,135 - 2,337 l,575 

1982-83 58,879 26,244 3,326 2,403 

1983-84 1,30,300 57,942 6,145 3,633 

1984-85 1,27,255 5,654 

TOTAL *2,45,472 2,38, 156 * 15,279 15,804 

*Figures furnished by Ministry of Finance in March 
1985 have been adopted. 

**Figures for 1979-80 and earlier years. year-wise 
break-up n ot furnished by Ministry of Finance. 

(iv) Year-wise break-up of wealth-tax, gift-tax and 
estate duty appeal q1ses and revision petitions pend
ing with Appellate Assistant Commissioners and Com~ 
missioners as on 31 March 2 985 with reference to 
the year of their institutio n was as .under : 

Year of 

Appeals pending with 
Appellate Assistant Com
missioners/Commissioners 
of Income-tax (Appeals) 

Revisions petitions 
pending with Commis

sioners 

Institution Wealth Gift Estate Wealth Gift Estate 
Tax Tax Duty Tax Tax Duty 

1975-76 61 4 37 72 
and earlier 
years 

1976-77 143 6 96 82 3 

1977-78 312 7 145 101 1 

1978-79 737 47 158 116 3 

1979-80 3,570 139 233 223 14 

1980-81 2,919 201 232 244 14 

1981-82 5,197 264 477 479 30 

1982-83 9,909 407 791 643 28 

1983-84 17,503 718 1, 133 794 44 

1984-85 28, 121 1,420 1,376 J,093 39 

TOTAL 68,472 3,213 4,678 3,847 l 7G 

.; 

· ~ -

. ... 

-

• 

.. 

-



r 

t -

... 

-

(v ) The rollowing table gives details or 
references ~isposed of: during the years 
1983-84 and 1984-85 :-

appeals 
J 982-83. 

J 982-83 1983-84 J 984-85 

(a) ( I) N umber o f appea ls 2.34,804* 2,48,729 
filed before Appel-
la te Assistant Com-
missioners/Commis-
sioners of Jncome-
tax (Appeals). 

2.42,307 

(2) Number of appea ls 2,61,341 * 2,60,206 2,49,488 
disposed o f by 
Appella te Assistant 
Commissioners/Com-
missioners o f lneome-
tax (Appeals). 

(b) Number of a ppeals fi led 
before Income-tax Appel
late Tribuna ls : 

(1) by the asses5ee 25,088 

(2) by the department 24,935 

(c) Number o f assessee's 8,610 
appeals decided by the 
Tri bunal in favour of 
the assessees fully out 
of (b)(l ) a bove. 

(d ) Nu mber of departmen tal 3,208 
appeals decided by the 
Tribunals in favour of 
the department fully out 
o f (b)(2) a bove. 

(e) Number of references 
filed to the High Courts : 

(1) by the assessces 

(2) by the department 

(/) Number o f references in 
the High Courts dis
posed of in favour of 
the 

( I) assessees 

(2) d epartment 

(g) Number o f appeals filed 
to the Sup reme Cou rt 

(I ) by the assessees 

(2) by the department 

(h) Number o f a ppeals dis
posed o f by the Supreme 
Co urt in favour of the : 

( I ) assessees· 

(2) department 

J ,992 

5 .. 240 

143 

474 

9 

25 

28,544 

27,849 

I 0.483 

4,5 1 l 

1,595 

4,542 

23 1 

977 

19 

3 1 

15 

25,835* 

25,935* 

9,085* 

4 ,077* 

I ,556* 

5,588* 

1,220• 

722* 

9* 

37• 

2• 

2* 

*Figures furn ished by Ministry of Finance a re provisional. 
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( \·i) Writ pet itions pending :-

(a) Number of writ petitions 
pending as o n 31 -3-1 985. 

(b) Out of (a) a bove : 

(i) Pend ing for o ver 
5 years . 

(ii ) Pending fo r 3 to 
5 years . 

(iii ) Pending for l to 3 
years. 

(iv) Pending upto I year 

ln 
Sup reme 

Court 

2 

336 

29 

80 

21 8 

9 

In 
H igh 
Co urt 

3 

3,84.+ 

239 

732 

2,257 

616 

Tota l 

4 

4, 180 

268 

8 12 

2,475 

625 

J . l l Completion of Reopened and sc~ aside assess
ment 

(i) Income-tax 

(a ) Disposal of cases of assessments cancelled 
under Section 146 of Income-tax Act. 

Year No. of No . o f No. o f 
assessments assessments assessments 

1933-84* 

1984-85** 

for completed pending at 
disposal the end of 

23,649 

15,060 

14,3 15 

9,68 1 

the year 

·9,334 

5,379 

*Figures furn ished by Ministry of Finance in March 
1985 have been adopted . 

**Figures furnished by Ministry of F inance are provisional. 

( b) Year-wise details•:• ~· of cases of assessments 
cancelled under Section 146 of Income-tax Act, 1961 
(or under the corresponding provisions of the old 
Act ) and which are pending finalisation as 0 11 

3 1 M arch 19 85. 

Year 

I 975-76 and ea rlier yea rs 

1976-77 

1977-78 

J 978-79 

1979-80 

1980-81 

1981-82 

I 982-83 

1983-84 

I 984-85 

T OTAL 

No. of 
cases 

445 

173 

226 

295 

423 

830 

1, 171 

555 

557 

704 

5,379 

*"'F igures furnb hcd b y Min is! ry of Finance arc pr0, · i ~ ir n;.1. 
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(c) Disposal of cases of assessment can~clled 
~ under Section 263 of Income-tax Act. 

Year No. of No. of No. of 
assessments assessments assessments 

for completed pending at 
disposal the end of 

the yea r 

1983-84* 1,641 717 924 

1984-85** 1,664 1,034 630 

*Figures furnished by Minist ry of Finance in March 
1985 have been adopted. 

'"'Figures furnished by Ministry of Finance are provisional. 

(d) Year-wise details*" of cases of assessments 
c:rncelled under Section 263 of the Income-tax Act, 

.. J961 (or under corresponding provisions of the old 
Act) and which are pending fin alisation as on 
31 March 1985. 

Year No. of cases 

l 975-76 and earlier years ? ' _ _, 

1976-77 20 

1977-78 l l 

1978-79 49 

l 979-80 80 

1980-81 JOO 

1981-82 127 

1982-83 92 

1983-84 71 

1984-85 57 
----

TOTAL 630 

**Figures furnisJ1ed by Ministry of Finance are provisiona l. 

( e) Disposal of cases of assessment ·cancelled/ set 
aside by Appell ate Assistant Commissioner / Commis
sioner of Income-tax (Appeals) under Section 251 
of Income-tax Act or by Income-tax Appellate Tri
bunal under Section 254 of Income-tax Act. 

Year No. of No. of No. of 
assessments assess men ts assessments 

for completed pending at 
d isposal the end of 

the year 

1983-84* 11,538 5,480 6.058 

1984-85** 8,521 4,310 4,211 

*Figures furn ished by Ministry of Finance in Mar :h 
1985 have been adopted . 

**Figures furnished by Ministry o f Finance are provisiona l. 

22 

( () Year-wise details':' :: of cases of assessment set 
aside by the Appel late Assistant Commissioner/ Com
missioner of Income-tax (Appeals) under Section 
25 l of the Income-lax Act, 1961 (or under th e c..:ir
rcsponding provisions of the old Act) by the Appellate 
Tribunal under Section 254 of the Income-tax Act,· 
1961 (or under the corresponding provisions of the 
old Act) where fresh assessments have not been com
pleted as on 31 March 1985** 

Assessment year 

1975-76 a nd earlier years 

1976-77 

1977-78 

1978-79 

1979-80 

1980-81 

198 1-82 

1982-83 

1983-84 

1984-85 

TOTAL 

Set aside by 
Appellate 
Assistant 
Commissioners/ 
Commissioners 
of lncome-tax 
(Appea ls) 

No. of 
cases 

430 

201 

21 8 

334 

470 

618 

650 

307 

234 

296 

3,758 

Set aside by 
Appellate 
Tribunal 

N o. of 
cases 

106 

36 

4 1 

46 

54 

54 

42 

16 

17 

4 1 

. 453 

**Figures furnished by Ministry of Finance are p rovisional. 

(ii) Wealt'h-tax, and Gift-tax 

(a) Disposal of cases of assessment cancelled 
under Section 25 of the Wealth-tax Act, 1957 and
under Section 24(2 ) of the Gift-tax AGt, 1958. 

Year 

1983-84* 

No. of assess
ments for 
d isposa~ 

N o. of assess- No. of assess
ments completed ments pending 

at the end o f the 
year 

Wealth Gift Wealth G ift Wealth Gift 
Tax T ax Tax Tax Tax Tax 

1,386 

l 984-85** 1,879 

14 

61 

206 

296 

8 

24 

1,180 

1,583 

6 

37 

(b ) T he year-wise'!":' details cif assessments can
celled under Section 25 of the Weal th-tax Act, l 957 
and under Section 24(2) of the Gift-tax Act. 1958, 

*Figures furn ished by Ministry o f Finance in March 
1985 have been a dopted. 

**Fig ures furnish!d by Mi:ii<;try of Fi 1~a nce a re provisio111 I. 

... 

·• 
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which were pending finalisation, as on 31 March 1985, 
were as follows : -

No. of cases 
Assessment year 

Wealth Gift 
Tax Tax 

1975-76 and earlier years 390 

1976-77 238 

1977.-78 428 

1978-79 200 4 

1979-80 157 6 

1980-81 73 8 

1981-82 40 9 

1982-83 17 5 

1983-84 21 

1984-85 19 3 

TOTAL l ,583 37 

( c) Disposal of cases of assessments set aside by 
the Appellate Assistant Commissioner/Commissioner 
(App-:als) / Appellate Tribunal under Section 23 ( 5) / 
24(5) of the Wealth-tax Act. 1957, Section 22(5) / 
23(5) of the Gift-tax Act, 1958 and Section 62(5) / 
63(5) of the Estate Duty Act, 1953. 

Year No. of assess- No. of asess- No. of assess-
ments fo r ments completed ments pending 

disposal a t the end of 
the year 

£ £ 
Wea- Gift Es- Wea- Gift Es- Wea- Gift Es
lth Tax tale Ith Tax tale 1th Tax tale 
Tax D uty Tax Duty Tax Duty 

1983-84• 3,796 85 

1984-85 .. 2,453 79 

1,222 24 

1,003 29 

2,574 61 

1,450 50 

88 

33 

£Figures awaited from Ministry of Finance. 

•Figures furnished by Ministry of Finance in March 
1985 have been adopted. 

••Figures furnished by Ministry of F inance are provisional. 

(d) The year-wise details of assessments set aside 
by the Appellate Assistant Commissioner/ Commis
sioner (Appeals)/ Appellate Tribunal under Section 
23(5)/24(5) of the Wealth-tax Act, 1957, Secfro'l 
22(5) / 23(5) of the Gift-tax Act, 1958 and Secti0n 
62(5) /63(5 ) of the Estate Duty Act, 1953, where 

S/11 C&AG/85- 5 

23 

fresh assessments had not been completed as on 
31 March 1985** were as under :-

Set as.ide by Appellate 
Assistant Commissioners/ Set aside by Appellate 

Assess-
Commissioners (Appeals) Tribunal 

ment Number ·or cases Number of cases 
years 

Wealth Gift Estate Wealth Gift Estate 
Tax Tax Duty Tax Tax Duty 

1975-76 368 18 62 1 
and 
earlier 
years. 
I 976-77 171 2 14 
1977-78 174 5 8 
1978-79 203 7 2 15 2 
1979-80 137 1 1 10 
1980-81 75 2 2 9 
1981 -82 60 4 1 4 
1982-83 53 3 4 2 
1983-84 35 1 11 2 
1984-85 40 2 7 8 2 

TOTAL 1,316 45 28 134 5 5 

••Figures furnished by Ministry of Finance are provisional. 

1.12 Reliefs and ~efunds 

Where the amount of tax paid exceeds the amount 
of tax payable the assessee is entitled to a refund of 
the excess. If the refund is not granted by the depart
ment within three months from the end of the month 
in which the claim is made, simple interest at the 
prescribed rate become payable to the assessee on the 
amount of such refund (vide Section 237 read witb 
Section 243 of the Income-tax Act). 

( i) (a) The particulars of cases of refuncs for 
which claims were made, the claims settled and the 
balance outstandin!! during 1984-85. 
Financial Ooening Chim~ Total No. of B'l l:ince 
year Balance received refund< out-

during 
the year 

made standing 

1980-81 15.269 1,:n,ll91 t.48,96~ 1.11.584 17,176£ 
l 981-82 17.506£ l ,9 1,587 2.09.091 1.91,660 1 ~.411 
1982-83 15,433 1,34.1.06 1,49.719 1 22.ll~O 27.059 
1983-84• 27.059 1.40.163 1.67.222 1, 17,9~1 29.241+ 
1984-85 1.9, '2lt 1,-:0. ' 6 1 1,79,381. 'A' .835 17,5.17 

(b) Year-wise analysis of the balance claims as on 
31 March 1985. 

Financial ye:ir in which arplic1tion 
was made 

1981-82 and earlier years 
l 9R2-81 
1 98~-R4 

1984-85 

TOTAL 
--- -- - - -----

No. of r.n<es 
pe'"ldin~ 

1:1 
?.79 

7,1)11) 

30, 1 '9 

f' ann +The <li<crepancy in figures is under verific'ltin'1 by 
Mini<trv or F in:ince. · 

•Fig•1r~< f11r'1i<'1~rt by Mi'1 i5try of Finance in M "rch 
1985 have been adopted. 



(ii) (a) The Act also provides for refund of any 

amount which may become due to an assessee as a 

result of any order passed in appeal m other pro

ceedings without his having to make any claim in 

Financial year 

1980-81 

1981-82 

1982-83 

1983-84• 

1984-85 

Opening 
Balance 

2 

9,240 

6,961£ 

S,779 

7,023 

7,782 

Assess
ments for 
revision 
during the 
year 

3 

1,04,447 

1,04,114 

91,631 

80,061 

66,760 

24 

that b~half. Simple interest at the prescribed rate 
is payable to the assessee in such cases too. 

T he particulars of assessment pending revision, .re
visions actually made and the number of cases of 
assessments outstanding as on 31 March, 1985. 

Total 

4 

1,13,687 

l ,11,o75 

97,410 

87,084 

74,542 

No . .of 
assess
ments 
revised out 
of Col. 4 

5 

1,06,771 

1,05,296 

90,387 

79,302 

68,859 

No. of 
assess
ments 
which 
resulted in 
refunds as 
a result of 
revision of 
Col. 5 

6 

50,104 

20,700 

33,963 

29,222 

27,935 

Assess
ments 
pending 
revision 

7 

6,916£ 

S,779 

7,023 

7,782 

5,683 

£ The discrepancy in figures is under verification by Ministry of Finance. 

•Figures furnished by Ministry of Finance in March 1985 have been adopted. 

(b) Year-wise analysis of balance as on 31 \farch 

1985. 

Financial year 

1981-82 and earlier years 

1982-83 

1983-84 

1984-85 

T OTAL 

1. 13 Interest 

No. of cases 
pending 

294 

398 

473 

4,518 

5,683 

The Income-ta."-< Act provides for payment of 
interest by the ass~sse1~s for certain defaults such as 
delayed submission of returns, delayed payment of 
taxes, etc. In some cases such as those where 
advance tax ha"s been paid in excess or where a refund 
due to the assessee is delayed, Government have also 
to pay interest. 

The particulars of interest levied and interest paid 
by Government _l;lllder different provisions of the A:.:t 
during the year 1984-85 are given below :-

(a) The total amount of interest 
levied under various provisions 
of the Income-tax Act. 

(b) Of the amount of interest levied, 
the amount: 

( I ) Completely waived by the 
department. 

(2) Reduced by the department 

(3) Collected by the department 

(c) T he total amount of in terest 
paid: 

( I ) On advance tax paid in 
excess of assessed tax. 

(2) On delayed refunds 

(3) Where no claim is needed 
for refund. 

No. of Amount 
assessments (In crores 

of rupees) 

2 

10,48,304 

24,526 

1,53,494 

3,18,772 

1,19,281 

334 

5,757 

3 

485 .18 

16.27 

132.72 

58.67 

12.72 

0.24 

4 .01 

J 

~ -

• 
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1.14 Cases settled by Settlemt:nt Commission 

Under the provisions ~f the Income-tax Act, 1951 
and the Wealth-tax Act, 1957, an assessee may at ai1y 
stage of a case relating to him make an application 
to the Settlement Commission to have the case settled. 
The powers and procedures of the Settlement Com
mission are specified in the Act. Every order of 
settlement passed by the Settlement Co,!Ilmission is 
conclusive as to the matter stated therein. 

The number of cases settled by the Settlement 
Commission during th~ past five years was as 
under :-

Financial year 

(I) Income tas: 
1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

(ii) Wealth-tax 
1980-81 
1981-82 
1982-BS 
1983-84 
1984-85 

No. of . No. of 
cases 

for 
disposal 

1,2.76 
1,231 
1,430 
1,799 
1,988 

497 
506 

551 
702 
733 

cases 
disposed 

of 

294 
159 
186 
224 
270 

69 
86 
47 
92 
86 

Percen
tage 

23.04 
12.91 
13.00 
12.45 
13.57 

13.88 
16.99 
8.52 

13.10 
11.73 

Pending 
cases 

982 
1,072 
1,244 
1,575 
1,718 

428 
4: 0 
504 
610 
647 

(iii) Year-wise pos1t10n of tax determined 
(includiug interest and penalty) in cases 
settled by Settlement Comm1ss10n. 

Financial year Income-tax Wealth tax 

(Rs. in lakhs) 

1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

281.79 
124.90 
207.02 
373.91 
225.19 

1.15 Penalties and prosecutions 

· 18.94 
6.92 

10.39 
26.62 
23.43 

Failure to furnish return of income/wealth/gif~ er 
filing a false return invi~es penalties under the rele-

. vant tax law. It also cons~itutes an offence for whic..h 
the tax payer can be prosecuted. The Tax laws also 
provide for l~vy of penalty and prosecution for failure 
to produce accounts and documents, failure to dcdl!d 
or pay tax, etc., 

(I) Income-tax 
A. Penalties 
(a) No. of penalty orders passed under 

Section 271(l)(c) during 1984-85. 

(b) Concealed income involved in (a) 
above. 

(c) Total amount of penalty levied in 
(a) above : 
(I) No. of orders 

. (ii) Amount 

42,902 

Rs.18.58 crores 

8,712 
Rs. 16. 85 crorcs 
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(d) Total amount of penalty collected 
in (c) above : 
(i) No. of orders 

(ii) Amount 

(e) No. of penalty orders passed under 
other Sections of the Act during 
1984-85. 

(J) Income involved in (e) above 

(g) Total amount of penalty levied in 
(e) above : 
(i) No. of orders 

(ii) Amount 

(h) Total amount of penalty collected 
in (g) above : 
(i) No. of orders 
(ii) Amount 

B. Prosecutions 

(a) No. of prosecutions pending before 
the Courts as on 1-4-1984. 

(b). No. of prosecution/complaints fi led 
during 1984-85 under Sections 276C, 
276CC, 276D, 277 and 278. 

(c) No. of prosecutions decided during 
1984-85. 

(d) No. of convictions obtained in (c) 
above. 

(e) No. of cases which were compounded 
before launching prosecutions. 

(/) Composition money levied in cases 
in (e) above. 

(IJ) Wealth-ta:< and Gift-tax 

A. Penalties• 

1,315 
Rs. 0. 79 crores 

7,74,653 

Rs. 78. 90 crores 

2,27,070 
Rs. 23. 96 crores 

52,657 
Rs. 4 .58 crores 

1,213 

783. 

84 

13 

60 

Rs. 1.49 lakhs 

Wealth-
tax 

Gift
tax 

(a) No. of penalty orders passed under 7,650 429, 
Section 18(1)(c)/17(1)(c) during 
1984-85. 

(b) Amount of ·concealed net wealth/ 1,107. 91 
value of gift involved in (a) above 
(in lakhs of rupees). 

(c) Total amount of penalty levied · in 
(a) above: 
(/) No. of orders 

(ii) Amount (in lakhs of rupees) 

(d) Total amount of penalty collected 
in (c) above : 
(i) No. of orders 

(ii) Amount (in lakhs of rupees) 

(e) No. of penalty orders passed under 
other sections during 1984-85. 

(J) Amount of net wealth/value o(Gift 
involved in (e) above (in lakhs of 
rupees). 

(g) Total amount of penalty levied in 
(e) above: 
(i) No. of orders 
(ii) Amount (in lakhs of ruperu) 

(h) Total amount of penalty collected 
· in (g) above: 

(l) No. of orders 
(ii) Amount (in lakhs of rupee5) 

1,362 
186.37 

180 
2 . 90 

6.t,419 

3,193 .48 

15,534 
371. 91 

2,476 
21. 75 

54.11 

53 
11.88 

9 
0 .05 

4,761 

113.31 

1,015 
17.45 

281 
1. 31 

•figures furnished by Ministry of Finance are provisi0I1at. 



B. Prosecutions• 

(a) No. of prosecut ions pending before 
the Courts on 1-4-1 984. 

(b) No. of prosecution complaints fi led 
d uring 1984-85 under Sections 35A, 
35B, 35C, 35D and 35F. 

le) No. of prosecutions decided during 
J 984-85. 

(d) No. of convictions obtained in (c) 
above. 

(e) No. of cases which were compounded 
before launching prosecutions. 

(f) Composition money levied in cases 
in te) above (in lakhs of rupees). 

240 

50 

9 

3 

1.33 

*Figures furnished by Ministry of Finance are provisional. 

1.16 SeaI"Cbes and Seizures 

Sections 132, 132A and 132B of the Income-tJx 
Act, 1961, provide for search and seizure operations. 
A search bas to be authorised by a Director of Im· 
pection, Commissioner of Income-tax or a specified 
D.y. Director of Inspection or Inspecting Assistant 
Commissioner. Where any money, bullion, jewellery· 
or other valuable article or thing is seized, the Income
tax Officer has, after necessary investigations, to make 
an order with the approval of the I.AC. within 
90 days of the seizure, estimating the undisclosed 
income in a summary manner on the basis of the 
material available with him and calc.'Jlating the 
amount of tax on the· income so estimated, specifying 
the amount that will be required to satisfy any exist
ing liab?li ty and retain in bis custody such asse.s a:;; 
are, in bis opinion sufficient to satisfy the aggr.~gatc 

of the tax demands and forthwith release the remain
ing portion, if any, of the assets to the person from 
whose custody they were seized. The books of 
account and other documents cannot be retained by 
the authorised officer. for more than 180 days i'rom 
the date of seizure unless the Commissioner approved 
of the retention for a longer period. 

Searches and Seizures 

(a) Number of cases in which search and 
seizure were conducted during the 
last three years : 

1982-83 

1983-84 

1984-85 

No. of 
asses-
sees 

3,070 
2,691• 

3,301 

No. of 
assess-
men ts 

5,692 
5,278• 

5,026 

•Figures furnishr-d by Ministry of F inance in April 
1985 have been adopted. 
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(b) No. of search cases in which assess
ments were awaiting completion a t 
the beginning of the year 1984-85 : 
(1) No. of assessees 
(2) No. of assessments 

(c) No. of search cases in which assess
ments were completed during the 
year 1984-85 : 
( I ) No. of assessees 
(2) No. of assessments 

(d ) (A) No. of search cases in which 
assessments are awaiting to be com
pleted at the end of the year 1984-85 : 
( I) No. of assessees 
(2) No. of assessments 

(B) Number out of (A) above, which are 
pending for more than 2 years after 
the date of search : 
(I) No. of assessees 
(2) No. of assessments 

(e) Total concealed income assessed in 
cases referred to in item (c) above : 
( l ) No. of cases 
(2) Amount 

(f) Penalty levied for concealment of 
income in search cases during the 
year (irrespective of whether assess
ments are completed in this year or 
earlier) : 
( I ) No. of cases 
(2) Amount 

(g) No. of search cases in n::spect of 
which prosecution was launched ir1 
the Court during the year 1984-85 
(irrespect ive of whether assessments 
are completed in this year or earlier). 

(Ii) No. of convictions obtained during 
the year 1984-85. 

(i ) No. of cases where no concealment 
or tax evasion found on completion 
of assessments. 

U) Total amount of cash, jewellery, 
bullion and other assets seized during 
the year 1984-85 (approximate value) : 

6,575 
13,410 

4,9 11 
8,697 

4,965 
9,739 

1,618 
3,566 

1,883 
Rs. 112 . 89 crores 

543 
Rs. 12 .45 crores 

104 

12 

3,028 

(J ) Cash Rs. 152. 96 crores 
(2) Bullion and jewellery Rs. 279 .12 crores 
(3) O thers Rs. 324. 19 crores 

T OTAL Rs. 756.27 crores 

(k) No. of search cases in respect of 963 
which summary assessment orders 
under section 132(5) of the lncome-
tax Act were passed during the year 
1984-85. 

(/) Amount of undisclosed income Rs. 27 . 11 crores • 
determined in the orders under sec-
tion 132(5) referred to in item (';) 
above. 

(m) (I) Value of assets retained as a Rs. 147. 81 crores• 
result of orders passed under section 
132(5) referred to in item (k) above. 

(2) Value of assets returned as a Rs. 10 . 73 crores• 
result of orders passed under section 
132(5) referred to in item (k) above. 

•F igures are under verification by Ministry of F inance. 

• 
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(n) Amount of cash, jewellery, bullion 
and other assets held on 31-3-1985, 
irrespective of the year of search : 
(1) Cash 
(2) Bullion and jewellery 
(3) Others 

TOTAL 

(o) '.The break-up of the amount of cash 
jewellery, bullion and others assets 
held on 31-3-1985 : 

(i) Over 5 years 
(ii) Between 3 to 5 years 

(iii) Below 3 years 
TOTAL 

Rs. 35. 99 crores 
Rs. 223. 94 crores 
Rs. 87. 98 crores 

Rs. 347.91 crores* 

Rs. 2.36.crores 
Rs. 25. 41 crores 
Rs. 341 .07 croi;cs 
Rs. 368. 84 crores* 

(p) Arrangements made for the safe Cash is deposited 
custody of the assets still held and in the personal 
for their physical verification. Deposit Account 

of the Commis
sioners of Jncome
tax in the Reserve 
Bank of India. Other 
valuables are kept 
either in well guar
ded strong rooms in 
the office or in 
Bank vaults, etc. 

*The discrepancy in .be figures is under verificaticn by 

M inistry of F inance 

1.17 Acquisition of Immovable Properties . 

1.17.01 Chapter XXA of the Income-tax Act, 
1961, introduced with effect from 15 November 1972, 
empowers the Central Government to acquire an 
immovable property, where such property is trans-· 
ferred by sale or exchange and the true consideration 
for such transfer is concealed with the object of 
evading tax. The scope of these provisions has been 
extended through the Income-tax (Amendment) A.ct, 
1981 with effect from 1 July 1982, to cover : 

(a) transfers cf flats or premises owned through 
the medium of co-operativ~ societies and 
companies; 

(b) agreements of sale followed by part per
formance, viz., by a'ctual physical possession 
of. the property by the defacto buyer; and 

(c) long term lease:;, i.e. leases for a period of 
12 years or more. 

The provisions were introduced in the statute on 
the recommendation of the Direct Taxes Enquiry 
Committee popularly known ·as Wanchoo Comm!t•ee 
(1971) Report on black money. . The objective of 
the legislation is to counter evasion qf tax through 
under-statement of the value of the immovable pro
perty in sale deeds and also to check the circulution 
of black money, by empowering the Central · Govern
ment to acquire immovable properties, including agri
cultural lands. 
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1.17.02 Acquisition proceedings under these provi
sions can be initiated where an immovable property 
of fair market value exceeding Rs. 25,000 (Rs. 1 i:1kh 
with effect from 1 June 1984) is ti;ansferred for an 
apparent monetary consideration, which is less than 
the fair market value by more than 15 per cent of 
the apparent monetary consideration. The compen
sation payable on acquisition is the amount of the 
monetary consideration shown in the transfer docu
ment plus 15 per cent of such amount. Regarding 
taking over and management of the immovable pro
perties, vested in the Government under the provi
sions of the Income-tax Act, it wa·s agreed in Novem
ber 1976 in t~ Ministry of Works and Housing 2nd 
the Ministry of Finance that the Central Public Worl(S 
Department would take over the immovable properties 
from the Revenue authorities after the forfeiture had 
become absolute and all formalities relating to aHeal 
etc., provided under the law have been comple<ed 
and manage the same. Accordingly the Central Board 
of Direct Taxes issued instructions in May 1977. 

1.17 .03 * Particulars of cases where notices of 
acquisition issued, acquisition made, etc., are given 
in the table below :-

J. Total number of Com
missio_ners charges. 

2. No. of cases where 
notices of acquisition 
issued. 

3. No. of cases where 
notices were withdrawn. 

4. No. of cases where 
acquisition made pursu
ant to the notice. 

5. In respect of properties 
at 4 above: 

1982-83 1983-84 1984-85 

21 21 21 

11,040 12,442 19,134 

3,599 4,534 10,784 

9 23 38£ 

Rs. Rs. Rs. 

(a) The value deter- 29,18,149 59,13,180 2,50,58,155 
mined in respect of 
property acquired. 

(b) Whether the amount 
was actually paid. 

(c) Whether the acqui
sition was appealed 
against. 

(d) Expenditure incur
red in the mainte
nance of property 
wherever acquired. 

(e) If the property is 
not resold whether 
rental income is 
received and ac
counted for. 

8 18 29 

•• •• 

•• •• • • 

•Figures furnished by Ministry of Finance are provisional. 

£1n three cases possession is still to be taken. 

..Information not furnished by the Ministryof Finance. 



During examination of para 1.18 of the Report ot 
the Comptroller and Auditor General of India for the 
year 198 1-82- Union Government (Civil) Revenue 
Receipts (Direct Taxes ) the. Public Accounts Com
mittee (1983-84) in their 2llth Report (Sev~nth 
Lok Sabha) found that as against 77 lakb intimatiun~ 
of sale or transter of properties during the period 
(15 November 1972 to 31 March 1983), the Depart
ment issued notices in 53,310 cases, dropped acqhisi· 
tion proceedings ih 26,616 cases, passed acqui3iticn 
orders in 435 cases and actually took over 15 pro
perties-the cases finalised representing a negligible 
fraction of the cases taken up. The Committee also 
expressed the hope that with the enhancement of t):le 
monetary limits in respect of intimations and fair 
market value for initiation of acquisition proceedings, 
the Dep~rtment would show better results in future. 
However, during the three years 1982-83 to 1984-85 
out of 43,007 cases where notices 2f acquisition were 
issued notices w~re withdrawn in as many as 18,917 
cases and the Department acquired the properties in 
70 cases only involving a value of Rs. 3.39 crores. 

1.17.04 In respect of the 15 immovable properties 
taken over by the Department during the periu\.i 
15 November 1972 to 31 March 1983, referred to in 
the 211 th R eport of the Public Accounts Committee 
(1983-84), against the aP'parent consideration! of 
Rs. 15 .15 lakbs the fair market value was estimated 
at Rs. 24.38 lakbs. The acquisition of these pr0p~r
ties and their utilisation were reviewed in audit dur
ing 1984-85. The results are indicated in the fol!t.?:w· 
in~ paragraphs. 

(i) A person purchased in October 197.i an 
immovable property (a double storey building) in 
D elhi for an appar~nt con~ideration of Rs. 1,60,000. 
The fair market value of the property as deter:dned 
by the Departmental Valuation Officer, in ~arch 
1975, was Rs. 2,28,400 which exceeded the apparer.t 
consideration by 42 per cent. The Competent Autho
rity passed an acquisition order in January 1976, 
after obtaining the approval of the Commissioner of 
Income-tax. 

The Central Public Works Department took posses
sion of the property which was occupied by tenants, 
in March 1978 and the transferee of the property was 
paid a sum of Rs. 1,84,000 towards compensation. 

In March 198 1, the Competent AutbOrity intimated 
the Central Public Works Department to take action 
to recover damages from the tenants for the un
authorised use and occupation of the property and 
initiate proceedings for eviction of unauthorised 

occupants. The D epartment was also asked to pre
pare draft building plan for construction of office/ 
residential flats for approval by the Central Board of 
Direct Taxes. 

A verification of the records in audit disclcsed 
that 

(a) the property was not taken into the Rl!gis
ter of Buildings and Lands maintained by 
the Executive Engineer, Central Public 
Works ,Department, 

(b) no rent had been realised from the tenants 
of the property, and 

(c) a chequ~ ~or Rs. 1,650 towards rent Lrom 
1 February 1976 to 30 April 1977, sent by 
one of th~ tenants, lay unencashed in the 
Central Public Works Department. 

(ii) . An open plot of land admeasuring 6660 sq. 
feet in Baroda was sold for an a_pparent con~id.ention 
of Rs. 26,500 in July 1973. The fair market value 
of the property was determined as Rs. 41,_500. The 
acquisition order passed in August 1976 became final 
in September 1976. The compensation of Rs. 30,475 
was paid to the transferee, and the property was 
taken possession of in December 1977. The pi:o
perty was handed over, afteJ' acquisition to the Cen
tral Public Works Department who had kept a n~te 
of the proper ty in thei: R egister of Immovable Pro-· 
perties. The property had been earmarked (February 
1S83) for Government use, i.e., for construction of 
staff quarters for G overnment servants and constrnc
tion• was expected (September 1985) to commence in 
October 1985. 

(iii) A reside_ntial property at Jalandhar was scld 
for a consideration of Rs. 25,000 i~ May 197.5. The 
fair market value of the property was, however, deter
mined by the Competent A·'Jthority as Rs. 1,19.,290 
and an order for acquiring the proper ty issued il1 
March 1_~77 became final in Sept~mber 1977. In 
March 1979, formal possession of the property was 
taken over by the Competent Authority, though the 
property was still under the occupation of a tenant. 
The compensation of Rs. 28,750 was paid to the 
transferee in March 1979. 

The Competent Aut-hority allowed the tenant to 
continue in occupation to end of May 1979 on pay
ment. of fair rent of Rs. 450 per month. The tenant, 
however, vacated the premises only on 30 June 1980. 

-
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The tenant sent a cheque for Rs. 900 to the Com
petent Authority towards rent for March 1979 and 
April 1979. The cheque was forwarded by the Com
petent Auth~rity to the Central Public Works Depart
ment for further action but the latter returned the 
cheque stating that since the property was under the 
control of the Com_petent Authority, the rent should 
be collected by that authority only. The verification 
in audit indicated that 

(a) there was nothing to establish that the 
cheque was realised and the proceeds cr.:!
dited to the Government, 

(b) no rent for the period from May 1979 t·J 
June 1980 at the rate of Rs. 450 per month 
would appear to have been collected from 
the tenant and credited to Government, 

(c) neither the Income-tax Department nor the 
Central Public Works Department main
tained any records about the property ac~ 

quired, and 

(d) on the tenant vacating the building on 
30 June 1980, the Commissioner of Inc0me
tax allotted it to the Income- tax Officer 
(Headquarters) for his occupation. The 
Income-tax Officer occupied the property on 
24 August 1980 and a rent amounting to 
10 per cent of bis salary was being recov~red 
since then. 

(iv) A person sold a plot of land in Chandigarh 
for a sum of Rs. 49 ,000 in February 1976. The 
fair market value of the property was det~nnined as 
Rs. 72,000 and as the sale consideration was found 
to have been understated, the Competent Authority 
passed an order (February 1977) for a'cquisition 
thereof, after obtaining the approval of the Commis
sioner of Income-tax. The compensati<,n of 
Rs. 56,420 was paid to the transferee by the Central 
Public Works Department in June 1977. lmmediatelv 
thereafter, the Central Public Works Department took 
possession of the plot. 

Verification by Audit of the records in July 1984. 
disclosed the following position : 

(a) The Superintending Engineer, Central Puhlic 
Works Department proposed to the Chief 
Engineer in June 1982 that the plot should 
be utilised for the construction of 4 quarters 
for Central Public Works Department Offi
cers and submitted prelfminary estimate for 
the construction of quarters at the cost cit 
Rs. 3.62 lakhs in November 1983. 
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(b) The proposal and the estimates are yet to 
be approved by the Government of India 
(October 1985). 

(v) An owner of an immovable property in Amrit
sar consisting of nine shops (let out to tenants) solU 
it for a consideration of Rs. 63,000 in March 1973, to 
two parties. The fair market value of the property 
was fixed by the Valuation Cell of the Department as 
Rs. 1.08 lakhs. As the. sale consideration was found 
to have been understated, the Competent Authority 
passed orders for the acquisitio'n of the property after 
obtaining the approval of the Commissioner, in Sep
tember 1974, which became final in 1976. 

As the property was in occupation of' the tenants, 
. the possession thereof could be taken over only in 
April 1977, with the help of the Police Department. 
The compensation of Rs 71 ,200 (after deducfing 
Rs. 1,250 for damages to property) was paid t 0 the 
transferees in July 1977, by the Central Public Works 
Dt:partment. The property was not put to any use 
during the period from April 1977 to February 1981. 
The Police Department of the State occupied the 
building in March 1981 and set up therein a Pciice 
Post. The Central Public Works Department de
manded rent at the rate of Rs. 215 per shop for the 
period from March 1981 onwards. 

The review in Audit disclosed that 

(a) no records were kept in the Central Public 
Works Department to watch the receipt of 
rent, 

(b) the Central Public Works Department have 
claimed rent amounting to Rs. 1,02,535 for 
the period from March 1981 to July 1985 
from the State Police Department but so far 
nothing has been realised (October 1985), 
and 

(c) the State Police Department's proposal to 
purchase -the property has not so far matr:r
iaUsed (October 1985). 

(vi) An open land admeasuring four Bighas (app
roximately) in Karna] was sold for a consideration 
of Rs. 36,000 in Januarv 1976. The fair tr..~rket 
value of the property was determined as Rs. 1,05,000. 
In view of the fact that the sale consideration was 
understated the Competent Authority passed an 
acquisition <Jrder in March J 979 which becam~ final 
in Auimst 1979. The compensation of Rs. 41,400 
was paid in March 1981 and the property was ·taken 
over by the Central Public Works Department O'l the 
same day. The property was awaiting disp0sal 
( October 1985). 



(vii) A factory building situated in Bahadurgarh, 
consisting of two units, was sold for a consider::it10,1 
of Rs. 81 ,000 in April 1973. The fair marke t valu.! 
of the property was determined as Rs. 1,04,9'/2. As 
the sale consideration was found to have been t:nder
stated, the Competent Authority passed an acquisition 
order in May 1976 which became final in November 
1977. The compensation of a sum of Rs. 1,23,826 
was paid in July 1980 and immediately thereafter the 
property was taken posgession of. The property is 
still under the possession of the Commissioner of 
Income-tax concernr:!d and had not been handed over 
to the Central Public Works Department. The R e
venue Department had employed a Chowkida:- for 
looking after the property and had incu rred r :1 ex
penditure of Rs. 27,974 till June 1984, towards his 
salary and allowances. The property remained to be 
disposed of. 

(viii) A plot of land and a godown in Allahabad, 
were sold to a'n association of persons for a sum of 
Rs. 45,000 in March 1974. The fa ir market value 
of the property was determined as Rs. 70,000. As the 
fair market value was higher than the sale considera
tfon plus 15 per cent thereof, the Competent Antlio
rity passed an acquisition order in October J 97 5 
which became final in August 1979. No compensa
tion was paid as one of the transferees filed (1979) 
a writ petition b :fore the H igh Court against the 
acquisition order and taking over possession of the 
p roperty. In October 1982 the Court allowed the 
writ petition and quashed the acquisition proceedings. 

(ix) A residential pwperty at Allahabad was sold 
to a group of persons fo_r a consideration of 
Rs. 1,20,000 in November 1974. The fai r market 
value of the property was Rs. 2,06,000. As the s1Je 
consideration was found to have been understated, an 
acquisition order was passed in January 1976 which 
became fin al in August 1979. The possession of !he 
property was taken qver by the Central Public Works 
Department in August 1979. In January 1980, the 
Central Public Wcrks Departmen~ informed the In
come-tax Department .that no compensation for t11e 
property could be paid as the owners had not claimed 
it. 

The property had been let out to a number of 
tenants who deposited the monthly rent in the Cen
tral Public Works Department. A register of rent is 
maintained by the Central Public Works Depqrtmc11t 
to watch the recovery of the rent. One of the tenants, 
however, filed a writ petition ( 1979) in the Alla~iabad 
H igh Court against the acquisition order an,l the 
appeal was allowed in his favour (1982) on the 
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grounds that the petitioner was not given any opportu
nity to raise objection to the acquisition as provided 
in the Income-tax Act. The Central Board of Direct 
Taxes advised the Competent Authority (August 
1983) against filing Special Leave Petition before the 
Supreme Court. 

(x) An individ ual sold a plot of land situated in 
Varanasi to a private limited company stationed at 
Calcutta in January 1974, sh~wing the apparent con
sideration as R s. 3,50,000. ·The fai r market value of 
the property was, however, determined as 
Rs. 5,62,000. As the fair market value was ~ound 
to be in excess of the apparent consideration plus 
15 oer cent thereof. the Comoctent Authority issued 
a notice for acquisition of the property in Nove:n~r 
1975 which became fin al in M ay 1980 when the pro
perty was taken over by the Income-tax Department. 
A compensation of Rs. 4,02,500 was paid by the Cen
tral Public Works Department. 

Fo rty residential quarters for the Income-tax De
partment had been constmcted in the plot durirg 
1984-85 and a proposal made in July 1982 to huild 
additional 60 quarters for the Officers of the Ccntrzl 
Excise Department is yet to fructify. 

(xi) Two vacant olots in M eerut were sold to two· 
parties in January 197 5 for Rs . 36,932 and R s. 22.827 
and the fair market value of the t wo properties was 
determined at Rs. 5S,400 and R s. 34,240 respectively. 
In view of the fact that t11e fair market value exceeded 
the apparent comideration by more than 15 per cent, 
the Competent Authori!y issued notices in March 
1976 for the acquisition of two properties which be
came final in May 1976. 

It was found in Audit that the property had not 
been taken possession either by the Central P ublic 
Works Department or the Competent Authority. Fur
ther, according to the Competent Authority, the 
transferees had sold some part of the properties after 
they were acquired by him. 

According to the Competent Authority, the riots 
of land were not required for Government use. H ow
ever. no steps have been taken to dispose of the pro
perties (October 1985). 

(xii) A riroperty situated in Chowringhee Road in 
Calcutta wac; sold bv a company to another company 
for a consideration of Rs. 5 lakhs in April 1973. T he 
fair market value of the property was determ;ned 
as R s. 7, 18,000. As the sale consideration was found 
to have been und~rstatcd by more tha'n 1hc prescribed 
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percentage, the Competent Authorit y issued il n0ticc 
in September 1974 for the acquis it ion of the pr o_perty, 
which became final in February 1976. The property 
was taken over by the Cent ral Public Works Dera rt
ment in December L 978 and the compensation 0[ 
Rs. 5.75.000 W(I S paid in February 1979. 

T he property was under the occupation of Tndian 
Oil Corporation under :l Jease agreement entered into 
with the transferor of the property at a monthly rent 
of Rs. 7,562.50 per month. The Central Public 
Works Department has proposed construction of 
transit residential accommodation for Government 
officer on the prop;:rty but so far · no progress has 
been made in this regard. 

conclusion : 

D t>spi te the understanding reached between the 
Ministry of Works and H ousing and Ministry of 
Finance in November 1976 and the instructions of 
the Central Board of Direct T axes in May 1977 re
garding acquisition , pos ession, custody and d isposal 
of properties, the particuJars of the 15 properties as 
nhove .hring out that 

( i) after acquisition the properties were not 
taken in to the special records relating to im
movable propertie~; 

(ii) if tenanted , recovery of rents due was not 
watched and rr:nts realised as and when fall
ing due: 

(iii ) if required for Government use, early action 
was not taken to put the acquired proper
ties to beneficial use; 

( iv) if not required for Government use, no 
act ion was take~ to dispose them off in 
public auction and replenish Government 
funds invested in the acquisition; and 

(v) proper arran gements were not made to safe
gu ard the p roperty till they find final 

disposal . 

The Public Accounts Committee (1983-84)
Seven'lh Lok Sabha in their 211 th Report bad expres
sed their trust that the properties acquired under the 
Act will be utilised in the best interest of Government. 
The Committee desired that prompt decisions should 
be taken by Government in regard to their retention/ 
disposal. 111e Committee are particular that in no 
case any of the acquired properties should be allowed 
to be uc:ed for any individual officer of the Depart

ment. 

S/11 c&AG/8S- 6 
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It will he seen from above that 

( i) 7 properties acquired during June 1977 to 
March J 98 1 at a total cost of R s. 4.06 lakhs 
have not been put to any use by the Govern
ment ; 

( ii ) 3 properties acquired during 1977-79 at 
a tOt?l cost of Rs. 6.46 lakhs are under 
lease to P olice Depar.tment/ Indian Oil Cor
poration; . and 

(iii) one property acq uired in M arch 1979 at a 
cost of R s. 0 .29 lakh is being us'.!d bv an 
I ncome-tax Officer as residence. 

I . 18 Functioning of Valuation Cells 

The Ccnfral Government established in October 
J 968, a departmental Valuation Cell manned by 
Rngineering Officers taken on deputation from the 

Central Public Works Department to assist the assess
ing officers und~ various direct tax Jaws. C ertain 
details about the functioning of the Valuation Units 
under the Cell are given in the following sub-para-
graphs : 

( i) No. of Valuation Units/Districts : 

Year No. of Units No. of Districts 

1982-83 80 II 

J98J-84 80 II 

1984-85 79 12 

Tncome Wealth Gift Estate 
Tax Tax Tax Duty 

( ij) No. of cases referred : 

1982-83 11 ,619 15,815 129 599 
1983-84 13,138 15,585 166 633 
1984-85 13,344 14.492 208 925 

( iij ) No. of cases decidea : 
1982-83 9,864 11 ,444 t01 424 
1983-84 10,849 10,580 100 417 
1984-85 10,636 10,976 168 639 

(iv) No. o( cases pending: 

1982-83 1,755 4,369 28 175 

1983-84 ' 2,289 5,005 66 216 

t984-85 2,708 3,516 40 286 

l . 19 Revenue demands written off by the department 

(i) Income-tax 

A demand of Rs. 1,681.28 lalchs in 1,97,126 cases 
was written off by the department during the year 
1984-85, of this a sum of R s. 129.96 lakhs relate to 



230 company assessees and Rs. 1,551.32 lakhs to 
1,96,896 non-company assessee~ . Income-tax de-
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I. (a ) Assessees h aving d ied leaving behind no assets or have 
become insolvent. 

(b) Companies which have gone into liquidation and a re 
defunct 

11. Asscssees being untraceable 

ill. Assessees baving left India . 
rv. Other reasons : 

T OTAL 

(a) Assessees having no a ttach able assets 
(b) Amount being petty, e tc. 
(c) Amount written off as a result of scaling down of demands 

TOTAL 

V. Amount written off on grounds of equity or as a matter of 
internationa l courtesy or where time, labour and expenses 
involved in legal remedies for realisation are considered dis
proponionilte to the amount of recovery 

GRAND TOTAL 

mands written off by the department during the year 
1984-85 are given below category-_wise : 

Companies 

No. 

3 

63 

50 

113 

17 

6 

81 
7 
6 

94 

230 

Amount 

4 

74.11 

35 .27 

109 .38 

8 .60 

0 . 17 

8 . 92 
2.77 
0.12 

11 . 81 

129.96 

(Amount in lakhs of rupees) 

Non-Companies 

No. 

5 

2,926. 

2,926 

66,842 

15,715 

19,176 
72,506 
19,223 

1,10,905 

508 

Amount 

6 

59 .82 

59 .82 

497 . 71 

11 5.92 

200 .90 
543 .29 
128.94 

873 . 13 

4.74 

Tota l 

No. Amount 

7 

2,989 

50 

3,039 

66,859 

15,721 

19,257 
72,51 3 
19,229 

1,10,999 

503 

8 

133 . 93 

35 .27 

169 .20 

506.3 1 

116 .09 

209.82 
546.06 
129 .06 

884 .94 

4. 1.i 

1,96,896 1,551. 32 1,97,126 1681.28 

(ii) Wealth-tax, Gift-tax and Estate Duty demands written off by the department during the year 1984-85 

are given below category-wise :-

2 

I. (a) Assessees h aving died leaving behind no assets or become 
insolvent 

(b) Companies which have gone into liquida tion and are 
defunct 

II. Assessees being untraceable 

IIl. Assessecs having left India 

IV. Other reasons : 

TOTAL 

(a) Assessees who a re a live but h ave no attachable assets 

(b) Amount being petty, etc. 

(c) Amount written off as a result of scaling down of demands 

TOTAL 

V. Amount written off on grounds of equity or as a matter of 
interna tio.na l courtesy or where time. labour and expenses 
involved m legal remedies for realisation are considered dis
proportionate to the amount of recovery 

GRAND TOTAL 

Wealth-tax 

No. 

3 

4 

4 

37 

31 

168 

199 

240 

Amount 

4 

0.13 

0 . 13 

0 .48 

8 .36 

1.50 

9.86 

10.47 

(Amount in lakhs of rupees) 

Gift-tax 

No. 

5 

11 

11 

94 

59 

588 

647 

752 

Amount 

6 

0 .06 

0 .06 

0 .31 

0 . 59 

5 .31 

5.90 

6 .27 

Estate Duty 

No. Amount 

7 8 

64 0 . 16 

64 0 . 16 

64 0 . 16 
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(iii) · Demands written off in the absence o f relernnt 
records 

Arrears of outstanding demands of tax may be 
rendered irrecoverable if an assessee has no attach
able assets or has become insolvent or is untraceable 
or dies leaving b_ehind no assets. In the case of a 
firm or company tax arrears arc rendered irrecoverable 
if the firm o r company is dissolved/ bas gone into 
Jiquid~ttion and the business is discontinued, with the 
assessee having no attachable asset s. 

There is nq specific provision in the Income-tax 
Act or in an'll of other direct taxes for writing off the 
tax arrears which become irrecoverable. As per the 
Delegation of Financial Power Rules, 1978, the Com
missioners of I ncome-tax h~ve full powers to write 
off irrecoverable balances of tax dues, subject to a 
report to the nex:t higher auth9rity .. 

Tbe Central .Board of Direct Taxes have issued 
instructions empowering the income-tax authori ties to 
write off irrecoverable tax arrears in the following 
manner :-

Name of authority Monetary Powers 

Commissioner of Income-tax Full powers in each case. 

Inspecting Assistant Com- Upto Rs. 10,000 in each case. 
missioner. 

Income-tax Officer Grade 'A' Upto Rs. 10,000 in each case. 

Although, the Commissioner has got full powers to 
wri te off any demand yet where the tax arrears are 
Rs. 10 lak.hs and above in each case he is requi red to 
take the prior approval of the Central Board of Direct 
Taxes before passing the orders or write off of tax 
arrears as irrecoverable. The administrative approval 
to the propQsal of the Commissioner is accorded in 
the following manner :-

Where the tax arrears are Individual member of the 
between Rs. 10 lakhs and Board . 
upto Rs. 25 lakhs. . 

Where the tax arrears a re Full Board. 
above Rs. 25 lakhs and 
upto Rs. 50 lakhs. 

Where the tax arrears arc Full Board with the prior 
above Rs. 50 Jakhs. . approval of the Minister. 

In para ~ . I 8 ( iii ) of t11e Report of Comptroller 
and Auditor General of lndia for the year 1982-83 
(R evenue Receipts-Volume II ) mention was made 
about wi-ite-ofI by the department of demands amount
ing lo Rs. 102.83 Jakhs in J 08 cases during the years 
1979-80 to 1981-82 o n the grc unds that relevant 
assessment records, papers relating to recovery pro
ceeding, etc., were missing or were not traceabl.e. 

A test check conducted in 13 Commissioners' 
charges revealed thnt in 78 cnc;cs involving a sum of 
R s. 143.43 lakhs, demand s were written off by the 
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department during the years 1982-83 to 1984-85 for 
reasons of absence of relevant assessment records. 
The cases written off inter alia included a case where 
the demand written off was Rs. 1.11 .96 lak.hs, brief 
details o f which are given below :-

A Hindu undivided family owed Rs. 149.27 lakhs 
tow'ards the income-tax dues for the assessment years 
1945-4§ to 1959-60 and 1961-62 to 1965-66 and 
excess profits tax relating to the period 1940 to 1946. 
Tax Recovery Certificates were issued between March 
1958 and March 1967 for the entire tax dues. The 
'ka.rta' of the Hindu undivided fam ily died on 
I November 1965 and the business activities were 
discontinued thereafter. The Zonal Committee re
commended in. December 1976 and February 1977 
write off of part of the demands. According to the 
minutes of the Zonal Committee held in February 
1977-

"The case was first started by the Income-tax 
Officer, Raigarh. It was later transferred to 
the Income-tax Officer, Special Investiga
tion Circle, 'B' Ward. Nagpur. Subsequent
ly, the fi..le had been transferred to the In
come-tax Officers at Raipur and Delhi and 
ultimately the case records of the assessee 
were transferred to the Income-tax Officer, 
District II ( 1) Calcutta on 7 August 1969 
in view of the fact that most of the p rO
perties and assets were located in Calcutta 
and a number of suits relating to those 
properties were being contested before Cal
cutta High Court. Needless to say that re
visions rectifications, appeals, T ribunal's 
orders had taken place at all these places. 
Many court cases and writ pet itions had 
also been filed from time to time. Since 
complete record~ are not avail,able, it is not 
possible to chronologically note all these 
occurrances as also the returned income, 
assessed income, revised income, demand 
raised, demand realised, date of assess
ments, etc., and of revision and appeal 
orders." 

In March 1983, the Board conveyed the adminis
trative approval t~ the Commissioner for write off of 
tax demand of R s. 111 .96 lakhs out of the total 
demand of Rs. 149 .27 lakhs outstanding. On 
30 March 1983. the Commissioner issued orders for 
writing off of th.e demand of Rs. 11 l.96 Jakhs, keep-
ing alive the balance demand of Rs. 37 .3 1 lakhs. 

A c;pecific finding that the loss of revenue did not 
disclose a defect in rules or procedure and that 



there had been 110 serious negligence on the part of 
any government se_rvant calli11g for disciplinary action , 
as rg uired under ~he Financial Rules, had oot been 
re.corded in the case. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

l.2b Outstanding audit objections 

As on 31 March J 985, 1,06,657 audit objections 
involving revenue of Rs. 32 1 .70 crorcs (approximate
ly) raised by the internal audit of the department and 
by the statutory audit, arc pend ing without settle
ment. Of these, 920d* caseG (only major cases) of 
the internal audit accounted for Rs. 90.58 crores. 
The remaining 97 ,449 were statutory &udit objections 
involving R s. 231. 12 crores. 

(i) Internal Audit 

Internal Audit was introduced in the depar,tment in 
J une 1954. Initially,. the scope was limited to check
ing the arithmetical accuracy of computation of in
come and determination of tax. However, after the 
introduction of the statutpry audit in 1960, the scope 
of internal audit was widened and is now co-exten
sive with that of statutory audit. There are 150 in
ternal audit parties (i ncluding special parties) sanc
tioned as on 31 March 1985. Out of these 144 in
ternal audit partit!s were actually working. 

The work of the internal audit is supervised by the 
Income-tax Officers (Internal Audit) and by Inspect
ing Assistant Commissioners (Audit) under the over
all charge of Commissioners of Income-tax. The 
Central · Board of Direct Taxe~ have laid down that 
mistakes pointed out in internal audit should be recti
fied within 3 months fro m the date of intimation to 
the assessing o'/Iicer. The assessing officers have to 

• Figures furnished by the Central Board of Direct Taxes. 
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ensure that tht: rectifications :-de effected before action 
becomes time-barred. 

As per the Monthly Reports drawn up by the 
Directorate of Inspection (Income-tax and Audit ) of 
the department , the number of major objectiom ~ 1vith 
tax effect of Rs. 10,000 and above, under incomc-~ax 
and Rs. 1 ,000 and above under other direct taxes) 
dispo~ed of and pending during the five year period 
1980-81 to 1984-85 nre as follows : 

Financial 
Year 

No. of 
cases for 
disposal 
and 
amount 

No. of 
cases 
disposed 
of and · 
amount 

Percen
tage of 
disposals 
to total 
number 
of cases 
for 
disposa l 

No. of 
pending 
cases 
and 
amount 

(Amount in crores of rupees) 

1980-SI 16,114 3,894 24 , 16 12,220 
131. 19 21.50 16.38 109.69 

1981-82 18,036 5,039 27.94 12,997 
141.86 23 .56 16.61 11 8 .30 

1982-83 . 17,218 5,516 32.03 . 11 ,702 
143 .85 49. 16 34. 19 94.69 

1983-84 ' 16,335 5,415 33 .15 10,920* 
133 .74 36.43 27.24 97.31 

1984-85 16,167 6,959 43.04 9,208* 
138.46 47.88 34.58 90.58 

Norn: *Out of pending cases at the end of 1984-85, 5,838 
items of value of Rs. 57. 94 crores were over I year 
old . 

No year-wise analysis of the age of the pending 
items is being undertaken by the Central Board of 
Direct Taxes to enable them to watch that old items 
are cleared expeditiously. 

(ii) Statutory Audit 

(a) As on 31 M arch 1985 , 97,449 objections, in
volving a revenue of R s. 231.12 crores, are outstand
ing without final action. The year-wise particulars of 
the peadency, as compared to the position as on 
31 March 1984, are as follows :-

Amount of tu effect (in crores of rupees) 

Position as on: Income-tax Wealth-tax 
Year 

Gift-tax Estate Duty Total 

Items Rev. Items Rev. Items Rev. Items Rev. ft ems Rev. 
effect effect effect effect efiect 

t.Jpto (i) 31-3-84 49,498 72.69 8,433 8.37 2,1 86 3.61 873 8. 28 60,990 92.95 
1979-80 (ii) J l-3-85 36,424 65.58 5,412 5.35 1,564 .2.87 678 8 .15 44,078 81 .95 
and earlier 
years. 

1980-81 (i) 31-3-84 11 ,587 21.41 2,456 2. 26 480 2.12 330 0 .20 14,853 25.99 
(ii) 31-3-85 8,749 20.58 l,604 I. 70 328 0.83 304 0 . 16 t0,985 23 .27 

I 981-82 (i) 31-3-84 12,488 29.07 2,298 3 . 11 507 0. 89 361 0.95 15,654 34. 02 
(ii) 31-3-85 9,958 19.21 1,698 2.22 343 0. 79 302 0.75 12,301 22.97 

1982-83 (i) 31-3-84 13,991 32.70 2,303 3 .29 479 1.30 272 0.37 17,045 37.66 
(ii) 31-3-85 11,727 29.98 1,814 2 .50 334 1.06 245 0.4.1 14,120 33. 95 

1983-84 (i) 31-3-85 1\166 62 .60 '.!,12R 3.22 :18 1 2 . 10 290 1 06 15,965 68 . 98 
T01'AL (I) 31-3-8·t 87,564 155.87 15,490 17 .03 3,652 7 92 1,836 9.80 1,08,542 190 62 

(ii) 31-3-85 ~0,024 197.95 12,656 14.99 2,950 7 .65 1,81 9 10.53 97,449 231.12 
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The reduction in the number of objections ouL
sla nding as on 31 March 1985 (i.e. 97 ,449) as com
pared to those outstanding as on 31 March 1984 
(i.e. 1,08,542) and the increase irl the reveuue eliect 
of the objections from Rs. 190.62 crores (as ort 
31 March 1984) to Rs. 231.12 crores (as on 31 March 
1985) indicates that cases involving larger revenue 
effect were not given priority in the matter of settle
ment. 

( b) In the foUowing charges the total income tax 
involved in the outstanding objections exceeded 
rupees OO'e crorc. 

Sr. 
No. 

Charge 

J . Bombay 

2. 'Yest Bengal 

3. Tamil Nadu 

4. Uttar Pradesh 

5. Gujara t 

6. Delhi 

7. Andhra Pradesh 

8. Madhya Pradesh 

9. Karnataka 

10. Kerala 

JI . Assam 

12. Orissa 

13. Bibar 

14. Jammu & K ashmir 

15. Puajab 

Jtems Tax effect 

9,957 

7,278 

6,394 

3,531 

8,578 

10,399 

7,967 

3,563 

1,380 

2,432 

l,067 

661 

3,518 

718 
7,683 

(Rs . in crores) 

53 . 37 

40. 10 

28.00 

19.67 

I l.09 
8.03 ' 

7 .02 

6.97 

6.03 

4 .69 

4. 26 

2. 37 

1.83 

I. 67 

1.57 

( c) In the following ch arges total wealth-tax in
volved in the outstanding objections exceeded 
rupees 20 lakhs. 

Sr. 
No. 

Ornrge 

t. Madhya Pradesh 

2. Andhra Pradesh 

3. Tamil Nadu 

4. Bombay 

5. Gujarat 

6. West Bengal 

7. Uttar Pradesh 

8. Delhi 

9. Assam 

JO. Kamataka 

1 I . Rajasthan 

12. Orissa 

13 . .Kcrala 

Items 

899 

1,222 

1,281 

l ,435 

1,279 

1,151 

992 
1,342 

318 

592 

484 

IOI 

429 

Tax effect 
(Rs. in lakhs) 

240 . 68 

238. 32 

232.02 

193.97 

156 .08 

95.95 

64 .J6 

58.97 

55 .55 

51 .96 
30 . 11 

28 .43 

24 24 
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( d) In the following charges total gift-tax involved 
in the outstanding objections exceeded rupees 10 
lakhs. 

Sr. Charges Items Tax effect 
N o. (Rs . in lakhs) 

I. Gujarat 263 305 .09 
2. Bombay 261 285 .78 
3. West Bengal 401 46.55 
4. Tamil Nadu 243 37.58 
5. Madhya Pradesh 231 17.85 
6. Andhra Pradesh 501 15.41 
7. Karnataka 181 12.62 
8. Kera la 216 12.61 

( e ) In the folio\\ ing charges the total estate duty 
involved Ill the outstanding object ion'S exceeded 
rupees 10 lakhs. 

Sr. Charges Items Tax effect 
No. (Rs. in lakhs) 

I. Andhra Pradesh 7l 705.74 
2. Madhya Pradesh 170 83 . 40 
3. West Benga l 371 124.61 
4. Tamil Nadu 203 37 .37 
5. Bombay .138 23.24 

. 6. Kamataka 25 15.10 
7. G ujarat 55 12.68 
8. .Kerala 40 10 .59 

(iii) Steps taken to settle objections 

(a) . l n'adequacy of control machinery : The Central 
Board of Direct Taxes have laid down in April 1970 
that the D epartment should furnish rep lies to the 
audit objections within 45 days of receipt of the audit 
objections. In February 1975, the Board introduced 
a system of selective control in relation to audit ob
jections. T l!e Commissioner is responsible for en
suring remedial ·action wilhin a month of the receipt 
of the local audit report in cases where the tax in
volved is Rs. 25,000 or more in income-tax and 
Rs. 5,000 or more in other direct taxes cases. The 
R ange Inspecting A ssistant Commissioners are res-

. ponsible for rel.lledia1 action in resp ect of objections 
involving revenue between Rs. I 0,000 and Rs. 25,000 
in income-tax and Rs . 1,000 and Rs. 5,000 in respect 
of other direct taxes. 

P ursuant to recommendations of the Public 
Accounts Committee in their 75th Report 1981-82 
(Seventh Lok Sabh a ) the Central 13oard of Direct 
T axes issued instructions in February 198 4 that an 
inter-departmemal machinery should be set up to 



expedite settlement of audi t objections an d to sort out 
contentious issues. Monthly meetings between Ins
pecti_ng Assistant Commissioner (Audit) from income
tax side and the Deputy Accountant General/Senior 
Deputy Accountant GeneraljJoint Director from audit 
side and quarterly meetings between Commissioners 
of Income-tax and Accountams General (Audit) I 
Directors of Audit are to be held wi th a view to settle 
objections having large revenue effect. 

Despite the aforesaid instructions issued by the 
Board, mrich headway has not bee'!l made in the 
settlement of audit objections particularly old objec
tions and objections having large revenue effect, as 
many as 44,078 outstanding objections involving re
venue of Rs. 81.95 crores relate to 1979-80 and ear
lier years. 

It is apparent that the control system is inadequate 
as the pace of settlement of audit objections is un
satisfactory. The action plan target of the department 
for 1984-85 included l 00 per cent disposals of all 
arrear major audit objections (both internal and 
statutory) and the clearance of objections raised dur
ing 1984-85 (11pto December 1984) by 31 March 
1985 an<l this is nowhere near achievement. 

(b) Remedial action barred by time : With a view 
to having an effective cont rol over the pursuance and 
settlement of objections raised by the statutory audit 
and to ensure rectification/revision before objections 
become barred by time, the Central Board of Direct 
Taxes had, in pursuance of the reccmroendation by 
Public Accounts Committee ( 46th Report, Third Lok 
Sabha-1965-66 ) issued instructions in February 1966 
prescribing maintenance of a Register in the Com
missioners' offices. In M<!Y 1977, the Central Board of 
Direct Taxes in_structed that two registers (one for 
major and one for minor objections) should be main
tained by eacb Income tax Officer. 

In a case where remediaJ action was initiated after 
considerable delay on an objection raised in revenue 
audit, the Public A:counts Committee in para 5.16 
of their 38th Report (1980-81-Seventh Lok Sabha) 
observed as under : 

" It is a matter of regret that audit objections 
are not being attended to e>.'J)editiously 
inspi te of the fact that specific instructions 
have been issued by the Central Board of 
Direct Taxes from time to time whereby 
the Commissioners of Income-tax have been 
made personally responsible for carefully 
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exaJ:!lining and issuing necessary instruc
tions to Income-tax Officers in cases where 
substantial revenue is involved. On a large 
number of cases, remedial actions have been 
tUndu1y delayed, although the mistakes 
pointed out by audit were obvious. The 
Committee wot1ld like to. emphasise that 
audit objections should be given prompt 
attention." 

Noticing a case of loss of revenue of Rs. 4,57,25'/ 
due to omission to take prompt action on an audit 
objection, the Public Accounts Committee in para 
4.6 of their 85th Report (1981-82- Seventh Lok 
Sabha) commented as below : 

' 
"The Committee would also emphasise that in 

view of the limitations of time laid down 
in' ~he fiscal laws for remedial action, it is 
essential "tha: audit objections, those raised 
by the Internal Audit as well as thoise raised 
by Revenue Audit, should be given prompt 
attention at various levels from tile Incomc
tax Officers right up to the C9mmissioners 
of Income-tax so as to make sure that the 
points i!ivolved are properly examined and 
the most appropriate remedial action is 
taken well in t.imc." 

Despite these instructions, there have been ins
tances of heavy losses of revenue on account of Jack 
of timely action on objections raised by Revenue 
Audit which resulted in remedial action being barred 
by lLmitation of time. A few illustrative cases me 
given blow : 

( 1) The Department did not initiate remedial 
action iu time on 25 audi t objections (income-tax, 
wealth-tax and gift-tax) relating to 13 Commissioners 
of Bombay and Nagpur, pointing out short assess
ments. These objections were issued to the depart
ment between February 1978 and February 1984. 
This failu re to take remedial a"Ction in proper tune 
resulted in the claims becoming barred by limitation 
of time leading to Joss of revenue o.f Rs. 9,33,371. The 
Department accepted the mistakes between November 
1984 and April 1985 but expressed inability to initiate 
remedial action due to limitation of time. 

(2) It was also noticed during !CSt audit that in 
another three cases in three Commissioners' charges, 
loss of revenue amsmnting to Rs. 13,58.198 occurred 
due to Department's failure to take timely 

• 
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action on audit objections although time 
was avail:tble for rectificatory action when the mis
takes were initially brought to notice. T he details 
are as under :-

Sr. Com- Nature of Date of D ate up- Loss of 
No. mis- objection pointing to which revenue 

sioner's out of rectifica- Rs. 
Charge/ the mis- tory 
Assess- take by action 
ment Internal could 
year Audit/ 

Receipt 
Audit 

be taken 

I. A Non-withdrawal September March 8,06,387 
1978-79 of development 1981 1982 

rebate already (Receipt 
a llowed on Audit) ~ 
transfer of asset. 

2. B Non-reduction October September 3,64,124 
1976-77 of opening 1979 1983 

balance of (Internal 
stock in the Audit) 
light of 
Appellate 
Authority's 
Orders. 

3. c Non-deduction September September 1,87,687 
1976-77 of 15 per cent of 1980 1983 

interest payments (Internal 
on deposits 
from the public. 

Aud it) 

( iv) Non receipt o-! Board's comtnents on drc..ft para
graphs 

Unde• the existing procedure all important audit 
objections are communicated to the Revenue Depart
ment initially through audit memos and local audit 
reports. Adequate time is . available to its field for
mations to examine the validity of ~e audit objec
tions and furnish replies to Audit. Thereafter para
graphs are issued to the Ministry of Finance, Central 
Board of Direct Taxes in respect of more important 
cases involving substantial revenue, which are likely 
to find a place in the Audit Report and the Board is 
required to furnish their comments thereon within six 
weeks. As an audit paragraph case passes through 
stage of local audit memo, local auait report etc., 
generally about 7-8 months are available to the depart
ment for dealing with Audit paragraph cases . There 
arc instructions of the Board that all draft paragraph 
cases ~hould receive personal attention of the Com
missioners of Income-tax and replies thereto furnished 
to the Board with the utmost expedition, and in any 
case within a period of 30 days of the receipt of the 
draft paragraph from the Board. Despite these in
structions the comments of the Board on the draft 
paragraphs issued in Audit are not being 
according to the time schedule laid down. 

received 
For the 
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Audit Report 1984-85, 86.4 draft paragraphs (on In
come-tax, Wealth-tax, Gift-tax and Estate Duty cases) 
involving a total revenue of Rs. 39.71 crores were 
issued to the Board for which comments have been 
received only in respect of 406 draft paragraphs 
(January 1986) . Lack of action or belated action 

in resp ect of these cases is likely to result in Joss of 
revenue on account of claims becoming time-barre.d. 

The review was sent to tbe Ministry on 18 October 
1985; thei r commen ts are awaited . 

1.21 Results of test audit in general 

( i) Corporation-tax and Income-tax 

During the period under report test audit of the 
documents of the Income-tax Offices revealed total 
under-assessment of tax of Rs. 9,609.59 Iakhs· in 
17,943 cases. 

Of the total 17,943 cases of under-assessment short
levy of tax of Rs. 9,003.82 lak.bs was noticed in 2 512 

' cases alone. The remaining 15,431 cases accounted 
for under-assessment .of tax of Rs. 605 .77 Iakhs. 

The under-assessmept of tax of Rs. 9,609.59 lakhs 
is due to mistakes categorised broadly under the 
following heads :-

No. of Amount 
cases (In lakhs 

of 
rupees) 

2 3 

l . Avoidable mistakes in computation 
of tax 1536 272 . 51 

2. Fa ilute to observe the provisions of 
the Finance Acts 300 141. 26 

3. Incorrect status adopted in assess-
men ts 3.00 97 . 79 

4. Incorrect computation of salary 
in-come 515 49.72 

5. Incorrect computation of income 
from house property 672 54.73 

6. Incorrect computation of business 
income 3059 2546 .. 06 

7. Irregularities in allowing deprecia-
tion and development rebat<: 1543 2153. 11 



8. Irregular computation of capital 
gains 

9. Mistakes in assessment of firms and 
partners 

1 O. Omission to include income of spouse/ 
minor child etc. 

11. Income escaping assessment 

12. Irregular set off of losses 

13. Mistakes in assessments while giving 
efTect to appellate orders 

14. Irregular exemptions and excess re
liefs given 

15. Excess or irregular refunds 

16. Non-levy/incorrect levy of interest 
· for delay in submission of returns, 

delay in payment of tllx etc. 

17. Avoidable or incorrect payment ·of 
interest by Goverru'nent 

18. Omission/Short levy of penalty 

19. Other topics of interest/miscellaneous 

20. Underassessmenl of surtax/super 
profits tax 

Tota l 

(ii) Wealth-ta.x 

2 3 

220 174 .75 

737 90.45 

84 20 . 17 

1694 1038 .46 

412 958. 26 

60 12.82 

1628 429 .56 

534 6J .83 

1802 J l 8.03 

314 83.67 

625 157 .71 

1721 483 .61 

127 463 .09 

17,943 9,609.59 

During test audit of assessments made under the 
Wealth-tax Act, 1957 shon levy of Rs. 33f1..91 lakhs 
was noticed in 3,220 cases. 

38 

Tue unqer-assessment o f tax of R . 334.91 Jakhs 
was due to mistakes categorised broadly under the 
following heads : 

I. Wealth escaping assessment 

2. Incorrect valuation of assets 

3. Mistakes in computation of net 
wealth 

4. Incorrect status adopted in assess
ments 

5. Irregular/excessive allowances and 
exemptions 

6. Mistakes in calculation of tax 

7. Non-levy or incorrect levy or addi· 
tional wealth-tax 

8. Non-levy or incorrect levy of penalty 
and non-levy of interest · 

9. MisceUaneous 

Total 

(iii) Gift-tax 

No. of 
cases 

2 

699 

713 

126 

465 

313 

64 

173 

187 

3,220 

Amount 
(In 
lakhs of 
rupees) 

3 

123 .32 

100 .46 

27.83 

6 .89 

20 .76 

11 .66 

18.45 

8.57 

16 .97 

334 .91 

During the test audit of gift-tax assessments it was 
noticed that in 612 cases there was short levy of tax 
of Rs. 234.86 1~.kbs. 

( iv) Estate Duty 

Irr the test audit of estate duty .assessments it was 
noticed that in 638 cases there was short levy of 
estate duty of Rs. 96.13 lakhs. 

• 
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CH APTER 2 

CORPORATION TAX 

2.01 The t rend of receipts from corporntion-tax i.e. 
income-tax and sur tax paygible by companies was as 
follows during the last five years :-

Year 

1980-8 1 
1981-82 
I 982-83 
l 983-84 
1984-85 

Amount 
( ln crores of rupees) 

l ,377.45 
1,969.96 
2, 184 .5 1 
2,492. 73 
2,555 .89 

2.02 According to the D epartment of Company 
AffaiJ s, Ministry of Law, Justice and Company Affairs, 
there were 1,09,665 companies as on 31st March 
l 985. These included 324 foreign companies and 
1677 associations " not for profit" registered as com
par]ies limited by guarantee and 295 companies with 
unlimited liability. The remaining 1.07.369 com
panies comprised 980 Government companies and 
l ,06,389 non-Gove~nmcnt compan ies with paid up 
capitals of Rs. 21,447.3 ·crorcs and R s. 5838.5 crores 
respectively. Among non-Government companic<>, 
over 86 per ce:1t (92,240) were p rivate limited com
panies with a paid up capital of Rs. 1578.1 crores. 

2 .03 The number of companies on the bucks of the 
Income-tax Department during the last five ytG1rS was 
as follows :-

As on 31st March Number 

1981 44,125 
1982 46,355 
1983 48,597 
1984 52.951 
1985 58,478 

2.04 The following table indicates the progress in the 
completion of assessments and collection of demand 

'under corporation-tax duri ng the last five years : 

Yea r No. of assessments Amount of demand 

Completed Pend ing Collect- in 
during a t the ed during arrears 
the year close of the yea r a t the 

the year close of 
the 
year 

(fn crores of rupees) 

1980-81 44,937 52,250 1377.45 290.95 
1981-82 47,238 55,861 1969.96 311 . 74 
1982-83 47,505 57,638 2.184.51 442.07 
1983-84 51,923 61,599 2492 . 73 . 619.33 
J 984-85 64,059 57,861 2555.89 1028. 17 

S/11 C&AG/85- 7 
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2.05 Some instances of mistakes noticed in the 
assessments of companies under. the Income-tax Act 
and the Surtax Act, 1964 are given in the following 
paragraphs. l n a number of these cases, assessment 
work had been done by Inspecting Ass is•ant Commis
sioner (Assessment). Pursuant to the recommenda
tions of the Public Accounts Committee, the Revenue 
Department created in October 1978, the institution 
of Irispccting Assistant Commissioners (Asse.ssment) 
with a view lo utilising the experience gained by 
Senior Officers, amongst other things on making assess
ments in bigger and complicated cases. The mistakes 
pointed out in these paragraphs would indicate that 
the expectations of improvement 'in the stand.:ird of 
performance and reduction in the possibilit•1 of mis
takes on the introduction of Insp ecting . Assistant 
Commissioners of Income-tax for assessment work 
remain l.1rgely to be realised. 

2.06 A\•nidable miStakcs in the coruputntion of in
come-tax 

Under .assessment of tax on account of mis~akes in 
the determi rtation of tax payable or in the computa
tion of total income, attributable to carelessness or 
negligence involving substantial Jossess of revenue 
have been reported every year . 

T he Public Accounts Committee in paragraph 5.21 
of tliei r l 86th Report (5th Lok Sabha), in para
graphs 5.11, 6.13 and 6.14 of their 196th Report 
(5th Lok Sabha) and in paragraphs 5.24 and 5.25 
of the ir 5l st Report (7th L ok Sabha ) expressed con 
cern over under-assessment of tax qn account of mis
takes due to carelessness or negligence, which could 
have been avoided had the ~ssessing officers and their 
staff been a li ttle more vigilant. T he Central Board 
of Direct Taxes in their instructions issued in 
December 1968 , M ay 1969, Oc tober 1970, Octob er 
19 72, August 1 973 , January 197 4 and the Directo
rate of Inspection (Income-tax) in their circular 
issued . in July 1981 emphasised the need for ensur
ing ar ithmetical accuracy in the comp utation of in
come and ta' , carrv forwa rd of figures etc. 

Inspite of these repeated instructions such mistakes 
continue to occur. 

r 



The under-assessment of tax due tq avoidable mis
takes in tlte computa tion of income or tax noticed in 
the test &udit of assessment records from the year 
1980-81 onwards are given below:-

Year Number of Amount of 
items tax under 

assessed 

(In lakhs of rupees) 

1980-81 1,288 65.33 

1981-82 1,133 71.92 

1982-83 1,548 127.04 

1983-84 1,533 458.94 

1984-85 j ,536 272. 51 

A few illustrative cases noticed in audit are given 
itr the following paragraphs." 

(i) In the case of six companjes in ~ix commis
sioners' charges assessed between September 1983 
and March 1984 for the assessment years 1980-8 1 
and 1981-82, owing to dropping of rugits in adopting 
the figures for determining the taxable income, there 
was short computation of income by Rs. 17,00,000 
in four companies and excess carry forward of loss of 
Rs. 7,76,949 in the remaining two companies. As a 
result there was total short levy of tax of Rs. 9,72,250 
in four cases i;tnd potential tax effect of Rs. 5,32,144 
in two cases involving carry forward of loss. 

Of these, in one case while making the assessment, 
the Inspecting Assis tant Commissioner (Assessment) 
wrongly added back a sum ot" Rs. 14,05 ,223 instead 
of the correct amount of Rs. 24,05,223" resulting in 
short .computation of income of Rs. 10,00,000. In 
another case instead of deducting a sum of 
Rs. 4,68,746 on account of donation for separate 
consideration, a sum of Rs. 68.746 only was deducted 
by the Income-tax Officer leading to under-assess
ment of income by Rs. 4,00,000. In yet another 
case the Inspecting Assistant Commissioner (Assess
ment) disallowed a sum of Rs. 5,69,249 only against 
the actual inadmissible deduction of Rs 6,69,249 
leadi ng to under-charge of income by Rs. l ,00,000. 
In another case the income of the company was com
puted as Rs. 75,2 16 although the corr~ct . income 
worked out to Rs. 7,52, J 65. 
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The Ministry of Finance have accepted the mistake . 
in two cases and !heir comments in respect of the 
remaining fq.ur cases are awaited (January 1986). 

(ii) While compul ing the income chargeable to 
tax, the assessing officer tak~s tJ1e profit or loss as 
per the Profit and Loss Account of the assessee as 
the star ting point and then · adds back or deducts the 
amount not allowable or which require separate con
sideration. 

In the case of eleven companies assessed in ten 
different commissioner's charges between August 
1982 and March 1984 for the assessment years 
1972-73 , 1979-80 to 1981-82 and 1983-84 failure to 
add back· the expenditure already debited to the res
pective Profit and Loss Account of the companies 
while allowing the admissible expenditure at the time 
of assessment or erroneous deduction of sam'e expen
diture twice over rsulted in under-assessment of in
come of Rs. 24,68,330 in nine cases involving short 
levy of tax of Rs. 14,55,803 and excess carry forward 
of loss by Rs. 10,82,742 with a potential tax effect 
of Rs. 6,61 ,968 in the remaining two cases. 

Four of these assessments were made by Inspect
ing Assistant Commisioner (Assessment) the details 
of which are as under :-

(a) Bad debts amounting to Rs. 4,50,366 dis
allowed, for want of proof of the debt having become 
bad, was omitted to be included while computing 
chargeable income. 

( b) Disallowed capital expenditure of Rs. 2,27 ,723 
debited to the profit and loss acc9unt was omitted 
to be included while computing the asses'>llble in
come. 

( c) A sum of Rs. 90,099 on account of enter
tainment expendi ture debited to profit and loss 
account was omitted to be added to inc0me even 
though the maximum allowable expenditure of 
Rs. 30,000 on this account had been allowed separa
tely. 

( d ) Expenditure of Rs. l ,01, 172 relating to the 
house property debited to the profit ancr "loss 
account of a company was not added back ;:i lthough 
the admissible deduction in the comput4' tion of in
come under house property was allowed separately. 

Of the eleven assessments, three assessments were
checked by the internal audit party of the de-part
ment, . but the mistakes escaped its notic~. 

The Ministry of Finance h~ve accepted rhe mis
takes in four cases and their comments in the remain
ing cases are awaited (January 1986). 
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(iii ) Tn 12 cases awing to ar ithmctic1l m ista kes 
in the computation <Jf assessable income and tax 
Jeviable thereon income was shor t computed by 
Rs. 24,29,38 1 resulting in undercharge of tax of 
·Rs. 17,38,645 in ten cases and excess carry forward 
of unabsorbed depreciation/ loss of Rs. 16,35,939 in
volving a poten_tial tax effect of Rs. 9,55.325 in the 
remai ni ng two cases. 

The details are given below 

SL C.I.T. Nature of the mistake Tax effect/ 
Revenue 
involved 

No. charge/ 
assessment 

year 

1. A 
J980-81 

2. B 
1978-79 

3. c 
1977-78 

4. D 
1976-77 

5. E 
1980-81 

6. F 
1981-82 

7. B 
1974-75 

8. G 
1981-82 

9. H 
1981-82 

Interest on short payment of Rs. 3,0q,ooo 
advance tax was calculated as 
Rs. 5,34,265 instead of as Rs. 
8,34,265. 

Income from house property and Rs. 2,82,477 
income · from other sources 
adopted a t Rs. 21,27,709 and 
Rs. 1,53,368 as against the 
correct amounts of Rs. 21 ,71,709 
and Rs. 5,98,506 respectively. 

The · va lue of opening stock was Rs. 2 63 098 
required to be reduced by Rs. ' ' 
11,49, 102 to a rrive at the value 

·of closing stock. Instead the 
va lue of closing stock was re-
duced by Rs. I 1,49, 102 .. 

The company was assessed on an Rs. 1,88,658 
income of Rs. 1,02,83,600. Sub-
sequently while giving effect to 
appellate orders the incomes 
of the company was adopted as 
Rs. 1,00,65,600 instead of Rs. 
1,02,83,600. 

Income-tax on·a tota l income of Rs. 1,07,315 
Rs. 59,35,052 was calculated 
as Rs. 31,64,450 instead of the 
correct amount of Rs. 32,64,279. 

Unabsorbed busi11ess losses and Rs. 7,8-1 ,943 
depreciations of Rs. 59,90,359 
and Rs. 1,16,99,380 fo r the 
assessment years 1979-80 and 
1980-81 were wrongly adopted 
in the assessment fo r assess-
ment year 1981-82 as Rs. 
63,39,359 and R s. 1,26,74,798. 

Omission to deduct refund of Rs. Rs. 1,12,890 
I , 12,890 already made in March 
1978 for assessment year 1974-
75 from the refund amount 
fina lly determined in November, 
1982 for the same assessment 
year. 

D ouble allowance of expenditure Rs/ l ,24,201 
of Rs. 2,80,084. 

Depreciation of Rs. 2,81,921 al- Rs. l ,'73.382 
ready charged in the .accounts (potentia l) 
was omitted · to be added back 
though actua l deprecia tion was 
allowed separately. 

SI. C.I.T. Nature of the mistake 
No. charge/ 

assessment 
year 

Tax effect/ 
Revenue 
involved 

10. I 
1977-78 

Investment allowance of Rs. R s. 1,98,786 
2,03.658 debited in the Profit & 
Loss Account was not added 
back though Investment 
allowance was allowed to the 
Company separately. 

11. B . Pena l interest for short paym~nt' Rs. 88,416 
1980-81 of advance tax was incorrectly 

calculated as Rs. 1,24,107 ill
stead of the co1Tect amount of 
R s. 2, l ~,523 . 

12. J The period for calculating interest Rs. 72,804 
1981-82 chargeable for non-fil ing of re· 

vised estimate of current in
come was incorrectly taken as 
23 months instead of 35 months. 

Two out of _ the 12 companies were assessed by 
Inspecting Assistant Commissioner (Assessment). 

The M inistry of Finance have accep ted the mis
takes in eight cases and their comments in respect of 
other cases are awai teci (January 1986) . 

2.07 Application of incorrect rate of tax 

Adoption of incorrect rate of tax is anotl:er 
common mistake. A few illustrative cases are given 
in the ·following paragraphs. 

Under the provisions of the Finance Acts, as 
applicable to the assessment years 1979-80 to 
1983-84 the income of the companies are charged 
to tax at the following rates: 

( i) In the case of a domestic company 

I . Where the company is a com
pany in which the public a re sub
stantially interested. 
Total taxable Income upto 

(A) Rs. l la.Rh 45 per cent 

(B) above Rs. 1 lakh 55 per <;ent 

2. Where the company is a com
pany ill which the public are not 
substantially interested . 

(i) in the case of industrial com
pany. 

(a) where the total income 
does not exceed 
R s. 2,00,000. 

(b) where the total income 
exceeds Rs. 2,00,000. 

(ii) in any other case 

55 per cent of the tota l 
income. 

60 per cent of the ~ota l 
income. 

65 per cent of the tota l 
income. 

3. ln the ca!e of foreign companies. 

Royalties and fees. 50 per cent. 

Balance income. 70 per cent. 



(i) Four private non-industrial companies were 
taxed at the rate of 60 per cent of the total income 
(in one case at the rate of 55 per cent) in four diffe
rent commissioners charges for the assessment years 
1980-81, 1981-82 and 1983-84, instead of · at the 
correct rate of 65 per cent incorrectly treating them 
as industrial companies or company in which the 
public are substantially interested. Similarly two 
other private industrial companies in two different 
commissioners charges were assessed to tax, for the 
assess~ent years 1979-80, 1982-83 and 1983-84 at 
the rate of 55 ,per cent instead of at the correct rate 
of 60 per cent, treating them erroneously as com
panies in which public are substantially interested. 
Also a foreign company deriving income from exhibi
tion of imported cinematograph films in India was 
taxed at fae rate of 65 per cent as applicable to a 
domestic non-industrial company instead of at the 
correct rate of .70 per cent applicable to foreign com
panies. 

The application of incorrect rate of tax in these 
seven cases resulted in short levy of tax of 
Rs. 6,22,710. . 

Of these, three companies were assessed by the 
Inspecting Assistant Commissioner (Assessment); the 
assessment of one company wa·s checked by the inter
nal audit party of the department, and the mistake 
escaped its notice. · 

The Ministry of Finance have accepted the mis
. take in two cases and have not disputed the tacts. m 
anotb~r case. Their comments in respect of other 
cases are !'J.Waited (January 1986). 

(ii) Under the Income-tax Act, 1961 a company 
is said to be a company in which the public are sub
stantially interested if it is a company which is regis
tered under Section 25 of the Companies Act, 1956 
er if it is a company having no share capital and if 
having regard to its objects, the nature and composi
tion of its membership. and other relevant considera
tion, it is declared by order of the Board to be a com
pany in which the public arc substan tially interested. 
The income of a company in which the public arc 
substant.ially 'interested suffers a lower rate of tax · at 
the rate of 55 per cent of the total income as against 
60 or 65 per cent of total income in respect of closely 
held companies. 

A club incorporated as a company limited by gua
rantel:' was engaged in• the enco•.uagement develop
ment and promotion of automobile movements .and 
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social friendly association amongst motorists and also 
to provide suitable club house at Bombay and other 
places was treated as a company in which public 
were substantially interested and was taxed at a lower 
rate of 55 per cent. 

The club was neither registered under Section 25 
of the Companies Act nor was declared by the Cen
tral Board of Direct Taxes to be a company in which 
the public were substa.itially inter~sted and, therefore, 
the application of a lower r~te of tax was not in 
order. Omission tu charge the income to tax at the 
rate uf 65 per cent in the assessments made in August 
1982 and October 1982 for the assessment years 
1979-80 and 1980-81 resulted in short levy of tax of 
R ·. 1,08,410 including short levy of interest for late 
filing of returns .and f~_>r. failure to fi le the estimate of 
higher income for payment of advance tax. . 

The Ministry of Finance have accepted the mistake. 

( iii) Under the provisions of the Finance Act as 
applicable to the assessment years 1980-81 and 
1981-82 surcharge on income-tax in the case of com
panies was leyiabie at the rate of seven and half per 
cent. 

In the case of three · companies, for the assessment 
years 198078 1 and_l98 1-82 the surcharge on income-

. tax was charged at the rate of 5 per cent (in one case 
at the rate of two and half per cent) instead of at the 
correct 1:ate of seven and half per cent. The appli
cation of incorrect rate of surcharge resulted in short 
levy of tax of Rs. 1,.06, 72 1. 

Two o ut of these three companies were assessed by 
Inspecting Assistant Commissioner (Assessment ). 

The Ministry of Finance have accepted the mistake 
in one case; their comments in respect of the remain
ing cases are awaited (Jarn.iary 1986). 

2.08 lnco~rect computatioi1 of income from house 
property as business income 

Under th7 provisions of the Income-tax Act, 1961, 
the annual value of property consisting of buildings 
and lands appurtenant thereto, of which the assessee 
is the owner is assessable as income from house pro
perty. I t has been judicially held by the Supreme 
Court in 1972 that the income derived from letting 
out of buildings owned by the assessee to tenants is 
to be computed under the head 'Income from house 
property' and not under the head 'income from pro
fits and gains ·of business or profession'. 

' 
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(i) In the ·previous years relevant to the asst;SS
mcnt yc:us 1980-8 ! and 1981-82 a private limited 
t.:o!ll,1any derived rental income of Rs. 11,42,957 and 
Rs. 10, 17 ,082 respectively from t wo house properties 
owned by it and let out to tenants. Claiming the in
come as income from business, the company returned 
a net income of R s. 1,30,710 and Rs. 57,480 as the 
total income after deducting business expenditure and 
depreciation for the two assessment years respectively. 
Accepting the contention of the company, the assess
ing officer assessed the income in February 1982 
under the head 'profits and gain:; of business or pro
fession' and determined the income after allowing the 
deductions as claimed by the asscssee company though 
the income derived :Crom letting out of the properties 
was correctly assessable as ' income from house pro
perty'. 

The mistake resulted in under-assessi;nent of income 
of Rs. 14,57,975 inv~lving short levy of tax of 
Rs. 9,29,099. 

T he assessments were ch~cked by the internal audit 
party of the depar tment but the mistake escaped its 
notice. 

The Ministry of Finance have accepted the mistake. 

(ii) During the previous years relevant to the 
assessment years 1978-79 and l 979-80, a company 
derivc;d income from ren t on its indus trial estate build
ing and returned· this income under ' Income from 
house property' and the assessment for these year~ 

were completed by the Inspecting Assistant Commis
sioner (Assessment) in Sep tember 1981 and March 
1982 respectively. The assessee claimed and was 
allowed depreciation of R s. , l ,47,080 for the two · 
assessment years in respect of the said property and 
also Rs . 30, 177 in the assessment year 1979-80 on 
account of house tax and ground rent from his busi
ness income though the deductions were not admis
sible in computing income from house prgperty. These 
erroneous deduc.tions together with other minor mis
takes resulted in under-assessment o f income for these 
years by Rs. 2,09,8 15 respectively involving short levy 
of tax of Rs. 12,809 in the assessment year 1978-79 
and deduction of can y forward of loss for the assess
ment year 1979-80 by Rs. 1,19,544 irrvolving poten-
tial tax effect of Rs. 69,012. · 

The comments of the Ministry· of F inance a re 
awaited ( January 1986 )'. 

incm·rert computation of b~siness income 

Under the provisions of the Income-tax Act, 1961, 
any expenditure laid out · or expended wholly and ex
dusively for the purpose of business is aliowable as 
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~eduction in computing the business income of an 
assossee, provided the expenditure is not in the nature 
of capi tal or personal expenses of the assessee . 

Som~ instances of mistakes noticed in the compu
tation of business income in the case of companies 
and corporations arc given in the following para
graphs. 

2.09 Mistakes in the allowance of cx-grntia or ad hoc 
pnyments 

Under the Income_-tax Act, 1961 bonus paid to 
employees covered by the Payment of Bonus Act, 
1965 i,n excess of the limits prescribed therein or any 
ex-gratia payment in addition to the bonus paid under 
that Act is not an admissible expenditure. The Cen
tral Board of Direc t Taxes issued instructions in 
December 1980 clarifying that such additional pay
ment cannot be treated as any other expenditure in
curred wholly and exclusively for the purpose of 
business and resort · cann~t, therefore, be had to any 
other pro.vision of the Income-tax Act to claim deduc
tion in excess of what is admissible under the Bonus 
Act. 

The Payment of Bonus Act, 1965 prescribes tile 
maxii:num payn_ent of bonus at a rate,, not exceeding 
20 per cent of the effective gross ·salary of the em
ployees, subj~ct to availability of allocable surplus. 
The allocable surplus is computed at the rate of 60 
per cent of the available balance of profits, which is 
determined in the manner prescrib_ecl in the Act. 

(i) During the previous years relevant to the assess
ment years 1979-80 to 1981-82, in Five Commis
sioners' charges, nine companies to which the provi
sions of the Payment of Bonus Act, 1965 applied 
made ad hoc ex-gratia paymell't amounting to 
Rs. 59,64,418 to their workers in addition to bonus 
of R s. 1, 16,23.,508. The ex-gratia payment over and 
above the amo unt of bonus was not allowable i11 
computing the income of the companies. 

However, while completing the assessment for the 
assessment years 1979-80 to 1981-82 between J une 
1982 and March · 1984 the ex-gratia payments made 
by the companies were not disallowed by the assess
ing officers. Th.e omission t o disallow the ex-gra tia 
payments resulted in short computation of income by 
Rs. 34,91 ,322 involving, shorty levy of tax of 
Rs. 31 ,00,059 (includfog shorty levy of surtax of 
Rs. 4,14, 472 in one case) in the case of five co;11-
panies and excess carry forward of loss o f 
Rs. 24, 73,096 involving potential short levy of tax of 



Rs. 15,68,493 in the remaining cases of four com
panies. The assessment in one case was made by 
Inspecting Assistant Commissioner of Income-tax. 

T he Ministry of Finance have accepted the mi~takes 

in five cases. The comments 0f the Ministry in 
respect of the other cases are awaited (January 1986). 

2. 10 incorrect allowance of gratuity and Superannua
tion Fund liabih"ty . 

Under the Income-tax Act, 1961, any coll'tributton 
made by an assessee towards an approved gratuity 
fund/ Superannuation fund created by him for the ex
clusive benefit of bis employees under an irrevocable 
trust is allowable as a deduction in computing his 
t.:isiness income. The in•comc tax Rules J 962 further 
provide that the amount to be allowed as a deduction 
on account of an initial contribution which an em
ployer may make in respect of the past services of an 
employee shall not exceed eight and one-third per 
cent of the employee's salary for each year of his past 
service with the employer. 

( i) During the previous year relevant to the 
assessment year 1976-77, an assessee company created 
a gratuity fund for the exclusive benefits of its em
ployees which was approved by the Commissioner ol 
Income-tax with effect from J une 1975. The com
pany had in the balance sheet for the assessment year 
1 977~ 78 disclos_ed that the amount payable to the 
trust fund upto June 1975 was actuarily valued at 
Rs 3,14,44,690. In the assessment for the assess
ment year 1980-81 completed by an Inspecting Assis
tant Commissioner (Special Range) in December 
1983, as against the total gratuity liability of 
Rs. 3,14,44,690 determined by the actuary a sum of 
Rs. 3,97,45 ,806 was actually allowed as deduction in 
its seven income tax a..ssessments for assessment years 
1972-73 to 1976-77, l979-80 to 1980-81. This 
erroneous deduction led to an excess deduction of 
R s. 83,0 I , 116 in the assessment year 1980-81 re
sul ting in u.nder assessment o f business m
come of an equal amount with consequent short levy 
of tax df Rs: 70,17,348 (including interest on advance 
tax). 

T he actuarial valuation of contribution of 
Rs. 3, 14,44,690 incl uded a contribution of 
Rs 9,3 1.205 calculated at the rate exceeding eight 
and one-third per cent of the salary of each em
ployee (as stated by the actuary himself) during the 
!l:sses~m~nt years 1973-74 to 1976-77. T he amount 
of R s. 9,31,205 was therefore not deductable as a 
liability. While completing the assessment for the 
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assessment year 1980-8 1 in December 1983, the 
LAC. (Sp.ecial Range ), however omitted to reduce 
the gratui ty liaoility by Rs. 9,31,205 resulting in 
under assessment of 'business income by R s. 9,31,205 
and short levy of tax of Rs. 7,87,193 (including in
terest on advance tax) . 

The mistakes resulted in short levy of tax of 
Rs. 78,04,541 ( including interest on advance tax) . 

The comments of the Ministry of Finance are 
awaited (January 1986) . 

( ii) I n the assessment of a company for the 
assessment year 1974-75 (assessment made in . May 
J 977) a sum of Rs. 23,33,000 debited to the ac
counts towards actual payment of gratuity to its re
tiring employees was allowed as deduction. In the 
assessment years 1972-73 and 1973-74 sums of 
Rs. 2,97,72,039 and Rs. 3,1 8,16,800 respectively be
ing assesee's cla~m for gratuity liability on accrual 
basis and determined on actuarial valuation, which 
were initially disallowed, wer::- later allowed in full in 
June 1977 and July 1979 respectively under appellate 
orders. T he actuary certified that the gratuity liabi
lity for those employees re_tiring during the calendar 
year 1973 (corresponding to the assessment year 
1.97 4-7 5) was also covered by the above valuation. 
Thus allowance of gratuity liability of Rs. 23,33,000 
was allowed twic{'., once in the assessment years 
1972-73 and 1973-74 under appellate orders and 
again in the assessment year 1974-75. T he double 
allowance led to under assessment of income of 
Rs. 23,33,000 involving undercharge of tax of 

Rs. 13,47,307. 

T he comments of the M inistry of F inance are 
awaited (January 1986) . 

( iii) The actuarial valua tion of gratuity liability of 
a company as at the en·d ,1f the previous year relevant 
to the assessment year · 1978-79 worked out to 
Rs. 93 ,92,71 8. The company made a provision of 
Rs. 24,49,359, on account of gratuity liability in the 
accounts for the assessment year 1978-79 and the 
balance of Rs. 69,43 ,359 in its accounts for t he 
assessment yea.rs 1975-76 to 1977-78 and the entire 
provision was allowed in the respective assessment 
years. F or the assessment year 1972-73 a sum .of 
Rs. 5,90,279 claimed by the assessce towards gratui ty 
liability . on actuarial val uation, buc not provided in 
the accounts was a lso allowed as deduction in 
January 1977, while giving effect to the order of 
November 1976 passed by the Assistant Appellrite 
Commissioner. It was noticed in audit that the 
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aforesaid gratuity liability cf Rs. 5,90,279 already 
stood included in the amount of tota l gratuity liability 
of Rs. 93 ,92, 718 as determim:d at the end of the 
assessment year 1978-79. Accordingly at the time 
of completing the assessment for the assessment year 
1978-79 in February 1981 th e J nspccting Assistant 
CommissioncT ( Asstt.) was to have adjusted the sum 
of R s. 5 ,90,279 as already allowed in rhe assessment 
year 1972 ... 73. As this was not done,· there was 
excess allowance of gra~uity liability of R s. 5,90,279 
in tbe assessment year 1978-79 leading to under 
assessment of busintss income by the sa me amount 
with conseq uent tax under charge of Rs. 3,40,887. 
The re was also consequent surtax undercharge of 
Rs. 99,757. 

The comments of the Minist ry of Finance are 
awaited (January 1986 ) . 

(iv) In the case cf a banking company the gratuity 
for the previous year ending 31st Decem ber, 1979 
relevant to the assessment year 1980-81 was 
calculated by the Actuary of the bank incorrectly at 
Rs. 30,54,740 instead of th~ correct a mount of 
Rs. 28,54,422 due to incorrect adoption. of salaries 
at Rs. 11,10,81,464 ·iflstead of R s 10,37,97,170. 
White completing the ass~ssment in February 1983 
for the assessment year 1980-81, the Inspecting 
Assistant Commissioner (Assessment) also allowed 
the gratuity liability of Rs. 30,54, 740 without verifying 
its correctness. The mistake resulted in shor t com
putation of income by Rs. 2,00,318 with consequent 
short-levy of tax of Rs. l , l 8,438. 

The comments of the Minist ry of Finance are 
awaited (January 1986) 

( v) For the assessment year 1979-80, a company 
cla imed a deduction of Rs. 33,14,500 on account of 
contribution to the recognised gratuity fund and in 
the assessment completed by the Inspecting As&istant 
Commissioner (Asstt .) ;n .fa.nunry 1983, a deduction 
of Rs. 32,89,500 only was allowed. However, it was 
noticed tbat this included a n amount of R s. 2,99,052 
already a llowed as deduct ion for the assess1T.ent years 
1971-72 and l 972-73 as per the Tribunals orders. 
Failure to reduce this amount from the totai liability 
allowed resulted in unaer assessment of income of 
Rs. 2,99,052 and consequent short -levy of tax of 
Rs. 1,72,701. 

The comments of the Mini-;try of Finance arc 
awaited (January 1986). 

(vi) In the previous yc~rr relevant to the assess
ment year 1978-79 , an i'>Sesse-~ company made a total 
init ial contribution of Rs. 17,9 1,000 to its approved 
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superannuation fund :md claimed the entire sum as 
deduction. The Income-fax Ofli~er allowed deduction 
for a sum of Rs. 2,86,560 only. Pursuant to an 
appellate order of May 1982 directing allowance of 
deduction for the entire sum, the assessment tor the . 
assessment year 1978-79 was revised in September 
J 982 and the balance amount of Rs. 15,04,440 was 
al<>o allowed. Jn the assessments for the previous years 
relevant to the assessm~nt yt'a rs 1979-80, 1980-81 
and 1981-82 compbed in September 1982, March 
1983 al}d March 1984 respectively, deduction for a 
sum of Rs. 2,86,560 was again allowt?d in each of 
these assessment years t')wards the initial contribution, 
overlooking the fact that the entire sum of 
Rs. 17 ,91 ,000 bad alrendy been allowed in the assess
ment year 1978-79. The deduction amounting to 
R s. 8,59,680 in aggregate allowec again in the three 
assessment years 1979··80 to 1981-82 led to under 
assessment of income with consequent total under 
charge of ta·x of R s. 7,57,722 (including excess pay
ment of interest on advance tax). 

The comments of the ivfinistry of Finance a re 
awaited (J anuary 1986). 

2. 1 J Incorrect allowance of contribution to scientlfi.c 
research 

Under the Income-tax Act 1961, in computing the 
business income of an assessec, any 5um paid by him 
to a scientific research associatfon, university, college 
or other institution for scientific research, is an 
admissible deduction provided that such association, 
university, college or institution is approved by the 
prescribed authority. T he Act was amended in 1974 
to provide that, ii the contribution was to be used 
for specffic research undertaken by the ic.stitution 
under a programme approved by the pre.scribed 
authority having rcg3rd to the social, economic, and 
industrial needs of India, a deduction of a sum equal 
to one and one third times of the contribution so 
paid,. shall be allowed. This deduction has, however, 
been discontinued with effect . from 1 April 1984 by 
an a mendment to the A ct by Finance Act, 1984. 

(i) Jn the previous year relevant to the · assessment 
year 1980-81, a widely held compa ny paid a sum of 
Rs. 5 ,30,000 to ·two ·scientific research in stitutions 
approved by the prescribed authority and claifued the 
above sum as a deduction• from the rotal income. While 
completing the assessment for the assessment year 
1980-81 in September 1983, the assessing Officer 
allowed a deduction of Rs. 7,06,667 being one and 
one third times the amount of R s. 5,30,000 treating 
the sum as a contribu tion for un'dertakiog specified 



research programme approved by !he prescribed autho
r ity. It was noticed in audi t that although !he research 
institution had been approved by the p rescribed 
authority, no approval for underrak.i ng the specific 
research programme had been obtained so as to entitle 
the assessee -for the weighted deduction. The mistake 
in granting weighted deduction resulted in incorrect 
a llowance of R s . 1,76,657 wirh consequent short levy 
of tax of R s. 1,04,448. 

The M in is try of Finance h~ve accepted t l1e mistake. 

(ii)" A private limited company debited in i ts 
accounts, fo r the previous year ending 31 December 
1978 relevant to the assessmen~ year 1979-80 a11 
amount of R s. 1,01,534 on account of "R esearch and 
D evelopment expenses", which was allowed by the 
department, while completing the assessment in Sep~ 

temb~r 1979 for assessment year 1979-80. 

It was not clear from !he records whether the 
recipient of the amount of Rs. 1,01 ,534 was an 
approved re~earch institutio n. On Audit pointing o ut 
the absence of the status of the recipient institution 
on record, the depar!'ment inves6gated the matter an•d 
found that the firm was rt bogus and non-existing one. 
The al!owance of the expenditure of R s. 1,01 ,534 
made without adequate scrutiny by the assessing 
officer, whili:; computing the busi1Yess income resulted 
in under-assessment of income of R s. 1,01 ,534 and 
consequen t shorr levy of tax of Rs. 63,970. 

The comments of the M inistry of Finance are 
awaited (January 1986). 

2 .12 Incorrect allowance of bad debt 

Under the Inco me-tax Act, 1961 a][ income accru
ing or arising to an assessee in India in a previous year 
r elevant to the assessment year is includible in the 
rotal in·come of the assessee. The Act further provides 
that the amount of any debt or p'art thereof or any 
recoverable dues which is es tablished to have become 
bad in the previous year a nd written ofI in the 
accounts shall be allowed as deduction in computing 
rhe business income of the assessee. 

( i) A company in'Cluded a sum of R s. 12,88,376 
being one half of the amount of R s. 25,76,752 re
tained by a foreign company on account of unsatisfac
tory performan<:e of an oil complex pla~t suppl ied by 
the assessec company, in· its total income for the 
assessment year 1979-80 on accrual basis. The 
company ndmitted in the return of income that the 
sum of R s . 25,76,752 represented retention money 
lie~d by a customer on an export contract for supply 
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of o il complex pla nt on turn key basis, and the chances 
of recovery were remote in vkw of the various comp
laints made by Ole customer r egarding the unsatis
factory performance of the plant. The assessec, how
ever, agreed to return the receipt of Rs. 25,76,752 as 
income as a nd when the claim was settled. 1 n !he 
assessmen t made in September 1982 and reviseq in• 
March 1983, accepting the contention of !he asscssee 

·company, the Income-tax O fficer did not include the 
balance of R s . . 12,88,376 in the total income for the 
assessment year 1979-80. As the assessee held a 
good title to the claim, the entire receipts of 
Rs. 25 ,76,752, due, was includible in the total 
mcome. Allowance for bad debt could be made in 
the y~ar w hen the claim becomes bad subject" to fu l
filment of the other conditions prescribed. 

T he omission L'o add back the remaining amount of· 
R s. 12,88,376 resul ted in• short levy of tax of 
R s. 12,09,398 incl.'Jding inte rest of R s. 3,97,621 for 
failure to file the estimate of higher income for pay
ment of ad vance tax and late fi ling of returns. 

The M inistry of Finance have ::icccpted the mist'ake. 

(ii) In the previous year relevant to the assessment 
year 1980-81, an assess.ee company claimed deduction 
on accoun t of b ad debt amounting to R s. 1,01,304. 
T his amount was paid by the asscssec company to a 
dealer in pursuance of an agreemen·r for purchase of 
land and it was not in the course of business dea lings 
of the assessee. The land was not r egi tered by the 
dealer in favour of the asc;essce nor "1he amount 
advan·ced refunded to him. However in the assess
ment completed in November 1982; the Inspecting 
Assisrant Commissioner ( Assessment) allowed the 
aforesaid amount of R s. 1,01 ,304 as bad debt as 
claimed by the assessec company. As the payment 
made by the company was not in the course of its 
busill'ess dealings and the loss incurred was not con
nected wi th the business .carried o n by the assessee, the 
amount in question was not allowable as a bad debt. 
The incorrect a llowance resulted in under assessmeqt 
of business iu'come by R s . 1,01,304 and <>hort levy of 
tax o f Rs. 70,783. 

The comments of the Mini c;!ry of Finance o n para
graph a re awaited (January 1986) . 

(iii) In the case of an assessee company , while 
computing its taxable income for the assessment year 
l 980-81 (assessment mad e in' Scprcmber J 983) 
amount of R s. 1,34,320 representing provision for bad 
and doubtful debts was allowed as deduction fro m 
income. As the sum represented o nly a provision and 
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not actual bad debt , it was not deductible. The mis
take resulted in under assessment of income of 
R s. 1,34,320 with coo.sequent short levy of tax ot 
Rs. 86,636 for the assessment year 1980-81 . 

The comments of the Ministry of Finance cm the 
paragraph are awaited ( January 1986) . 

2.13 ()mission to disallOW' interevt paid on deposits · 

Under the Income-tax Act, 1961 where the assessee 
beio'g a company other than a banking or financial 
company, incurs any expenditure by way of interest ln 
respect .of any deposit received by it 15 per cent of 
such expendit'urc shall not be allowed as deduct ion in 
the computation of business ill'come. 

An asscssee company received public deposits during 
the previous years relevant to the assessment years 
1976-77 to 1978-79 and the balance of such ue
posists as on the last days of the relevant previous 
years were Rs. 43,42,000, Rs. 49,84,000 and 
R s. 66,46,000 respectively. The company inter alia 
paid interest of Rs. 8,94,270 during the previous year 
re!evan't'. to the assessment year 1978-79 on the public 
deposits and the department in computing the business 
income of the company for this year disallowed 
15 per cent of the interest paid. However, in respect 
of the assessment years 1976-77 a~d 1977-78 no 
details of t'be amount of iirterest paid on the deposits 
were furnished by the company and the Inspecting 
Assistant Commissioner (Asstt.) who assessed the 
company also did not call for the same, while comp
leting assessments in AJ1rll 1979 and March 1980 
respectively. Coirsequently no disallowance was made 
in these assusmeot' year'>. However. on the basis 
of estimated minimum interest of 10 per cent as paid 
on the deposits, the amount disallowable would work 
out to Rs. 1,39,790 leading to under-assessment of 
business income by the same amount involving short 
levy of tax of Rs. 99,077 (ill\;luding excess payment 
of interest of Rs. 18,290) in the two assessment years. 

The Ministry of Finance have accepted the mistake. 

2.14 JVllstakes in the grant of export markets develop
ment allowance 

The Income-tax Ac?, 1961 , as it stood prior to its 
amendment by the Finance Act, 1983, provided for an 
export markets development allowance to resident 
a5sessees engaged in the b usiness of export of goods 
c•utsidc India or in providing services or facilities out
side l ndia. A domei;tic company was entitled to a 
deduction on account of this allowance from the 
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income assessed, under the head 'profits and gains of 
business or profession' at one and one- third times of 
qualifying expenditure as prescribed in the Act. 
Widely held domestic companies were entitled to a 
deductfon at one and half times the qualifying expep
diture incurred di.iring the period from 1 -March 1973 
to 31 March 1978. Expenditure in'CUrred after 
3 1st March 1978 was not entitled to the weighted 
deduction unless the domestic comI"any was engaged 
in the business of exporr of goods either as a small 
scale exporter or holder of an Export H ouse Certifi
cate or in the business of provision of technical kn'Ow
how or rendering of services in connection with the 
provision of technical know-how to persons outside 
India. The term "Provision of technical know-how" 
means the transfer of all or any rights. or imparting of 
any information concerning the working of or the use 
of a patent, invention', model, design, secret formula 
or process or similar property. I t has been explained 
in the Act that expenditure incurred by an assessee 
engaged in the b.~siness of operatfon of any ship or 
other vessel or carriage of or making arrangements for 
the carriage of passengers, live stock, mail or goods 
£hall not be regarded as expenditure on supply of 
services or facilities outside India. 

In the case of 12 companies assessed in 12 different 
com.missioners' charges for the assessment years 
1974-75 to 1976-77 and 1978-79 to 1981-82 (assess
ments complered between July 1980 an'CI July 1984) 
due to incorrecr appiicatiorr of the above provisions 
of the Act export markets development allowance of 
Rs._ 42,~2,2 17 was erroneously allowed on expenditure 
which did not qualify for the weighted deduction. This 
resulted in under assessmertr of income of 
Rs. 35,44,177 involving short levy of tax of 
Rs. 25,20.335 in nine cases and carry forward of loss 
of Rs. 6,68,040 with a potential tax effect of 
Rs. 3,Q9,825 in the remaining three cases. The 
following table gives the details of the cases : 

Sr. C.J.T. 
No. --

Asstt. 
year 

F 
1.---

1981-82 

J 
2.---

1974-75 
to 

1976-77 

K 
3.---

1980-81 

Nature-of Mistake 

Weighted deduction of Rs 
1,28,943 was wrongly a llowed. 
on expenditure incurred in 
India. 

Weighted deduction ofRs. 1,81,683 
was a llowed on expenditure in
curred in India which did not 
qualify. 

Weighted deduction of Rs. 2,39,942 
wa < _allowed on commission to 
foreign buyer and expenditure 
mcu:red in Iadia which did not 
qualify. 

Tax 
effect 

R 

90,098 

1,04,9221 

1,52,598 

" 



Sr. C.I.T. 
No. - 

Asstt. 
year 

L 
4.----

1978-79 

c 
5.- - -

1981-82 

E 
6.-- -

1980-81 

G 
7.- --

1979-80 

H 
8.---

1979-80 

I 
9.---

1979-80 

B 
10.---

1979-80 

A 
11.---

1978-79 

D 
12.---

1980-8 1 

Na ture o f M istake Tax 
effect 

Rs. 

Weighted deduction o f Rs.2,46,415 1,42,305 
allowed on expenditure incurred 
in India in connection with ex-
port promotion which did not 
qualify. 

Weighted deduction at one and one 1,81,81 · 
half times the expenditure of 
Rs. 9,53,180 incurred after 
31 March 1978 was a llowed in-
stead of at the rate of one and 
unc third times. The deduc-
tion a lso included expenditure 
of Rs. 2,96,087 incurred in 
India which did not qualify for 
weighted deduction. 

Weigh ted deductio n of Rs. 3,74,618 94,247 
calculated at one and one-half 
times the actual expenditure was 
allowed instead of the amount 
of Rs. 2,49,745 being one and 
one-third times the e."tpenditure. 

Inadmissible deduction o f Rs. 52,507 
90,873 allowed to assessee 
company which was neither a 
~ma ll-sca le exporter nor a 
holder of Export House cer ti-
ficates. 

Inadmissible deduction of Rs. 50,777 
74,107 a llowed to assesseecom-
pany which was neither a 
small-scale expo rter or holder 
of Export House cert ificate. 

Inadmissible weighted rdeductlon 81 ,106 
of Rs. 93,557 allowed to co m-
pany which is not a small-scale 
exporter. 

Allowance of weighted deduction 2,95,722 
of Rs. 4,29,007 to a company 
which only supplied prequali-
fication survey, quality co ntrol 
during planning and production 
of goods to foreign buyers which 
did not constitute provision of 
technica l know-how. 

Allowance of expenditure of Rs. 15,64,558 
20,94.222 in connection with the 
operation of ship not qualify-
ing for deductio n. 

Weighted deduction of Rs. 1,09,507 
2,67,682 was a llowed instead o f 
the correct amount of Rs. 87,324. 

One of the companies was assessea by Inspectin& 
Assistant Commissioner (Assessment) . The internal 
a.:.idit party of the department checked the assessmen!s 
in 3 cases but the mistake was not noticed by them. 
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ln fem cases the Minist ry of Finan'Ce have accepted 
t'he mistakes. The comments of the Ministry in the re
maining cases are awaited (January 1986). 

2. 15 Incorrect allowance of guarantee commi'ss!on 

T he Cen'tral Board of Direct T axes have in their 
circular of August, 1963 clarified that the commission 
payable to banks for furnishing guarantees regarding 
deferred payments for import of plant and machin'ery, 
being in the nature of capital expenditure, cannot 
be. allowed as deduction in computing the total income 
under the Income-tax Act. The Gujarat High Court 
held · (July 1981 ) that such expenditure formed 
integral part of payment of cos~ price of machinery 
which is a capital asset antl hence the expenditure was 
c:api 'al in nature. The Madras and Andhra Pradesh 
High Courts, however, io February 1979 and in 
August 1976 held that payment of guarantee com
mission was unrelated to the working out of the cost 
of acquisit ion of p'.ant anti machinery but was a 
revenue expenditure which was incurred in the course 
or carrying oo the business. The Department preferred 
an appeal to the Supreme Court against the Madras 
High Court judgement ns in its view guarantee com
mission in respect of a capital asset constituted capital 
expenditure and not revenue expentliture. 

D uring the previotJS years relevant to the 11sscssm~nt 

years 1980-81 Ind 1981-82 t'hree compan•ies assessed 
in two different commissioners' charges incurred ex
pendi ture of Rs. 6,02,459 towards guarantee commis-

. s ion in respect of purchase of piant and machinery on 
deferred payments and claimed deduction treating the 
expenditure as revenue expend itur!:. Accepting the 
claim of t'he cvmpanies, th~ assessing offi cers allowed 
the same in computing the business income between 
April 1983 and March 1984. Since the expen'ditu.re on 
account of guarantee ·commission constit.::ited capital 
expenditure, the allowance of the expenditure in the 
computation of business income was not irr order. The 
incorrect a1lowance resulted . in under-assessli1ent of 
income by R s. 6,02,459 involving short levy of tax 
of Rs 3,99,459 including non-levy of in terest for short 
payment of advance tax and short levy of surtax 
amounting to R s. 96,801 in the c.ase of two companies 
and excess carry forward of loss of R s. 1,11 ,443 in the 
c3se of the third company. 

The comments of the M inisty of Fill'ance on the 
cases a re awaited (January 1986) . 

2. 1 6 Omisfilor. to disallow the vahre of [l£>rqni<>'Hrs 
. . 

The Income-tax Act, 1961 provides that where an 
assessee incurs any expenditure which results, direct'ly 
or indirectly, in the paymen ~ of any salar>: to an 

-



-

-

• 
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employee, then so much of the expenditure as is in 
excess of alt amount calci..tlat<!d at the rate of fiv~ 
thousan'<i rupees (Rs. 7,500 with effect from 1st Apr~ 
1985) fur each month or part of a month of his 
employment during the previous year, shall not be 
:.illowed as a deduction in computing the assessee's 
ir.come under the head 'Profits and gain.s' of business 
or Profession•. Also any expenditure incurred by the 
nsscsscc resulting, diretrly or indirectly in the provi
sions of any perquisite (whether convertible into 
money or not) to an employee, the excess over one
fifth of the amount of salary payable to the employee 
or an amoont calcu!.ated at nle rate of on'e thousand 
rupe\:s for each month ur part thereof, whichever is 
less is not allowable as deduction. The Central Board 
of Direct T axes in their circular of July 1964 clarified 
that the expenditure incurred in cash or in kind after 
29 February 1964 in providing any benefir, amenity 
or perquisite would be subjected to dissaUowance if 
1 he prescribed limits were exceeded. In their instruc
t ions of March 1972, the Central Board of Direct 
Truces reiterated that all payments in the fonn of bene
fic s or amenities such as re-imbursement of medical 
expenses, provision of electricity, water , gas at the 
rcsiden'CC of the employees etc. would form part of the 
pcrq.'.lisire which would · be restricted to one-fifth in 
the assessment of the employer. While the Calcutta, 
Allahabad, Madras, Andhra Pradesh, Karnataka and 
Delhi High Courts had taken the view that the dis
:illowance contemp!.ated under the Jaw was not 
i:ipplicable in regard to cash payments, the full bench 
ol the Kerala High Coun lcrrt support to the Revenue 
Department's views that the di$allowancc under the 
law is applicable in regard to perquisites to employees 
incurred in cash or in kind. Despite these conflict
ing judicial decision, the Central Board of Direct Taxes 
have not so far issued clarification to their instructions 
vf July 1964 and March 1972. 

(i) A company paid a salary (inclusive of 
allowances) amounting to Rs. 75,300 to its General 
Manager durin'g the previou' year relevan't to the 
assesment years 1980-8 1. The company also paid a 
sum of Rs. 1,09,269 to him in re-imbur$emenr of 
medical expenses incurred on bean surgery. In the 
assesment of the company made in March 1983, the 
Inspecting Asstt. Commission'er ( assessment) disallow
ed only an expenditure of Rs. 900. In view of the 
Board's ins~ructions and the decision of the Kerala 
High Court, salary and allowance . in excess of 
Rs. 60,000 and medical expen·.>es in excess of 
Rs. 12,000 were disallowablc, insread of Rs. 900 oniy 
disallowed by the Inspecting Assistant Commissioner 
(Asstl.). The omission resulted in ~hart-assessment of 
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income of Rs. 1, 11,669 involving short-!evy of tax of 
Rs. 66,024. 

The comments of the Ministry of Fin'ancc on the 
paragraph are awaited (January 1986). 

(ii) The Act further st ipulates that this ceiling limit 
on expenditure on salary is, however 110t _applicable 
to any expenditure or a llowance in relation to any 
employee i11 respect of any period of his employment 
ouGidc India. 

The income-tax assessment of a widely held com
pall'y carrying on the business of transport of bulk 
cargo in ships in inl'ernational tramp trade, for the 
assessment year 1980-8 1 was completed by the 
Income-tax Officer in August 1983 after getting direc
tions Crom the Inspecting A ssistant Commissi0ner 
(Assessmeu•t) wherein the assessing officer admitt'ing 
the assessee's revised claim, disa!lowed a sum of 
Rs. 4,47,442 on account of expenditure on salary to 
employees in excess of the prescribed ceiling limits. 

In the original return filed in August 1980, the 
assessee company made a disa!lowance of Rs. 6,71,000 
on account of salary paid in• excess of the ceiling limit 
at the rate of Rs. 5,000 per month to the shore staff 
and the float ing staff. In the revised return of income 
filed by the assessee company in October 1982 for the 
assessment year 1980-8 1 the comp3ny revised the 
amount of the above disa!lowancc to R s. 4,47,442 
stating that the salary amo)Jnting to Rs. 2,23,558 was 
paid to the staff for the period of their duty ou'.side 
India. Accepting t'he assessee's contention, amoun1 of 
Rs. 4,47,442 only was disallowed by the Income-tax 
Otlieer in the assessment made in August 1983. Since 
the employees were outside India in• the course of their 
t ravel '0n d~ty outside India, in connection with their 
employment in India and since they were not employ
ed outside India, the disallowan'Ce of Rs. 4,47,442 
instead of R s. 6,71 ,000 was not in order. The in
correct allowance of expenditure amounting to 
Rs. 2,23,5.58 resu1ted in short levy of tax of 
Rs. 1,68,731 including surtax of Rs. 36,552. 

The comments of the M inistry of Fir.·ance on the 
paragraph are awaited (January 1986). 

2. 17 Omission to disallow excessive expenditure on 
advertisement, publicity and sales promotion 

Under the provi::.ions of the Income-tax Act, 1961 
as applicable during the period 1 April 1979 to 
3 lst March 198 1, where the aggregate expenditure On' 

advertisement, publicity and sales promotion in lndia 



does not exceed 1/ 4 per cent of t'he turnover or gross 
receipts of the b usiness or profession. 10 per cent of 
the adjusted expenditure, where such aggregate expen
diture . exceeds 1/ 4 per cerrt but does not exceed 
1/ 2 per cent of the turnover, 12t per cenr of the ad
justed expenditure and where such aggregate expendi
ture ttxceeds t per cent of the turnover , 15 per cent 
of the adjusted expenditure has to be disallowed ex
cepting in cases where t'he aggregate amount of such 
expenditure did rtot exceed R s. 40,000. In the absence 
of a statutory definition of the term "sales promotion" 
any expenditure for effecting sales such as a sales 
organisation, commission paid to salesman, commis
sion paid to sales agent's and whatever expen'Ses which 
were in connection with sales would constitu te ex
penditure on sales promotion. The Act had specifically 
laid down that any expenditure irtcurred by an 
assessee on advertisement in any small newspapers or 
in any newspaper for recruitment of personnel or any 
notice required to be published under any law in any 
newspaper, the maintenan•ce of any office or payment 
of salary of employees for the purpo;;e of advertise
ment, p•Jblicity or sales promotion, holding of or par ti
cipating in sales ccnference, ·trade fairs, convention or 
exhibition an'CI participation of Journals, catalogue or 
price list'.s had to be excluded from the purview of 
advertisement, publicity and sales promotion expenses. 
l n other words, in view of the fact that the law itself 
lays down what is to be excluded, all the expenses 
other than t'hose mentioned above had to be treated 
as constituting experrditure on adver tisement, publicity 
and sales promotion. 

T he expression "adjusted expenditure" means the 
aggregate of expenditure incurred on advertisement 
publicity and sales promotion, in I rrdia as reduced by 
expenditure not allowable ss business expenditme in 
the computation of business income of the assessee 
and further reduced by expenditure specifically ex
cluyd in the Act. 

(i ) 111 the case of four companies assessed in four 
different Commissioners' charges for the assessment 
years 1979-80 and 19 80-81 expenditure of 
Rs. 49,20,504 incurred on supply of free samples, 
commission on Sales, commission paid to agents, cash 
discount, in'Centive bonus, advertisement, publicity and 
sales promotion exceeded one-half per cent of the 
gross turnover 'Of the companies and accordingly an 
expendirure of Rs. 7,34,285 l3eing 15 per cent of the 
aggregate expenditure on these items was required to 
be disallowed in the computation of business income 
of the companies. While completing the a~essment of 
.Oese companies for the two assessment years betwee n 

so 
January 1980 and August 1983, the Income-tax 
Officers omitted to disallow ·the expenditure, as a 
result of which, there was short computation of busi
ness income amounting to Rs. 7,34,285 involving short 
levy of tax Rs. 4,72,456. 

The Ministry 'Of Finance have accepted the mistake 
in orre case. Their comments are awaited in other cases 
(January 1986). 

(ii) In the case of two other companies assessed 
in· two different Com.missioners' charges application of 
incorrect rate ~f disallowance at 12.VIO per cent 
instead of 15/ 12.5 per cent led to disallowance of 
R s. 20,86,870 only as against Rs. 25,57,932, being 
the excess expen'diture on advcrtis~rnent and sales 
promotion. This resulted in short computation of 
busin ess income by JU. 4, 71 ,062 for the assessment 
year 1980-8 1, and short levy of ta'( of Rs. 2,98,569. 

The Ministry of Finance have accepted the mistake. 

( iii) A company engaged in the manufacture of 
perfumery, cosmetics an'd toilet preparations was 
assessed in July 1982 for the assessment year 1980-81 
on an income of Rs. 32 . .57 lakhs afrer disallowing a 
sum of Rs. 3,81,328 on account of publicity, sales 
promotion etc. For the previous year relevant to the 
assessment year 1980-81 the company showed the 
opening stock of its products as 153 tonnes and during 
the year the actlJal production was 959 tonnes. The 
sales durinp; the year were 961 tonnes and the closing 
stock for the assessment year was thus worked to 151 
tonnes. However the closing stock was shoWJ1 short 
by 16 tonnes in the accounts for Che assessment year 
1980-8 1 and the same was adopted in the assessment 
also. The shortage of 16 tonnes valued at Rs. 13.50 
lakhs was explained by way of a note in the account's 
as due Co adjustment of samples and repfacement. 
Since free supply of samples constitutes sales promo
tion, the ·value of such samples supplied free, though 
not depicted in the accounts was req.uired to be dis
allowed to the extent prescribed in the Act. In the 
absence of the value of replaceme nts in the assess
ment records and assuming that the entire shortage 
was on account of supply of free samples, a further 
sum of R s. 2,02,500 was required to be disallowed on 
account of publicity and sales promotion in addition 
to the sum of Rs. 3,8 1,328 already d isallowed . Omis
sion to do so resulted in under-assessment of income 
by Rs. 2,02,500 involving short levy of tax of 
Rs. 1,19,727. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 
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2.18 Incorrect allowance of entertainment expendi
ture 

Under the provisions of the Income-tax Act, 1961 , 
any expenditure laid out or expended wholly and ex
clusively for the purpose of business is allowable as 
deduction in computing the business income, provided 
the expenditure is not in the nature of capital expendi
ture or personal expenses of the assessee. The Act 
stipulated that no deduction shall be ~ade in respe~ t 
of expenditure in the nature of entertainment expeltd1-
ture incurred by a company in excess of Rs. 30,000, 
i.e. , 1/ 4 per cent of Rs. 1.20 crores of profit ;nd 
gains ·of business. Entertainment expenditure has been 
explained in the Act to include inter alia, expenditun.: 
on provision of hospitality of every kind including by 
way of provision of food, beverages etc. to any person 
other th;m the employee uf the company. 

In the assessment of a public limited company 
made in February 1983 for the assessment year 
1980-81 the Inspecting Assistant Commissioner 
(Assessmenr) allowed expenditure towards entertain
ment expendit.Jre upto the maximum permissible limit 
of Rs. 30,000. However, while cumputing the income 
an inadmissible expenditure of Rs. 3.33,924 locurred 
by the company during the previous year relevant tu 
the asse..,,sment year 1980-81 on acco.ant of refresh
ment and o ther expenses for the families of its staff, 
its shareholders and visitors, for the openin•g day 
inauoural function which was in the nature of cnter-

o • 
tainmerrt included under the Miscellaneous expendi-
ture of Rs. 3.69 crores was not added back. Failure 
to do so resulted in 1Jnder assessment of income of 
Rs. 3,33,924 involving shorr levy of tax of 
Rs. 1,97,431. 

The comments of the Ministry of Finance are 
&waited (January 1986) . 

2.19 lnconcct allowance of expeuditw·c on guest. 
house 

Under the Income-tax Act, 1961, no deduction is 
aUowed in respect of any expend iture incurred by an 
asscssee after 28th day of February 1970 on the main
tenance of any residential accommodation in the 
nature of guest house. The Act was amended 
retrospectively with effect from 1st April, 1979 by 
the Finance Act, 1983 to include any accommodation 
by whatever name called, arranged by the assessee 
for the purpose of providing lodging or boarding and 
lodging to any person (including any employee or 
Company Director) on tour or visit to the place at 
wWcb such accommod11tion is situated. 
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( i) In computing the business income of two 
companies assessed in two different charges for the 
assessment years 1979-80 and 1980-81 assessments 
made in March and May 1983 expenditure of 
Rs. 3,55,013 incurred on tne mainteuance and on 
provisions and groceries purchased for the guest house 
was allowed as a deduction. Since no deduction in 
respect of any expenditure incurred on the mainte
nance of guest house was admissible after 28 February, 
1970, the incorrect deduction allowed resuUed in 
under-assessment of income by Rs. 3,55,013 leading 
to short levy of tax of Rs. 2,06,413 . 

The Ministry of F inance have accepted the mistakes 
in both the cases. 

Owing to the retrospective aoendment to 
the Act, the expenditure on guest houses already 
allowed is required to be wi thdrawn, wherever it is 
permlssible, by revising the assessment. 

In the case of a company, while computing its 
income in July 1982 for the assessment year 1980-81 
an expenditure of Rs. 1,44,940 incurred by it on the 
maintenance of guest houses was allowed by the 
Inspecting Assistant Commissioner (Asstt.) as 
deduction. The expenditure of Rs. 1,44,940 allowed 
by the Inspecting A ssistant Commissioner (Asslt. ) 
prior to the amendment of the Act, was required to 
be withdrawn by revising the assessment. The 
omission to do so result~d in under-assessment of 
income of Rs. 1,44,940 involving short levy of tax 
of Rs. 93,486. 

The Ministry of Finance have accepted the mistake. 

2.20 Incurred valuation of clos'.ng stock 

U oder the provision of the Income-tax Act , 1961, 
income chargeable under the head 'Profits and gains 
of business' shall be computed in accordance with the 
method of acco unting regularly employed • by the 
assessee. The Act further stipulates that in any case 
where the accounts are correct and complete but the 
method employed is such that the income cannot be 
properly determined therefrom, the lncome-tn 
Officer shall compute income on such basis and in 
such manner as may be determined by him. 

(i) Till tl1e assessment year 1978-79 an assessee 
company, was regularly debiting the cost of machinery 
spares to 'Repairs' in the Profit and loss Account at 

J 
the time of their iss11e frcr.1 stock for ccnsumptlon. 
The company changed thls method of accounting 
from the a·ccounting year relevant to assessment year 
J 979-80 and started charging the entire machinery 
spares to 'Repairs' at the time of their purchase itself. 



In addition the value of stock of spares as at the 
beginning of the accounting year relevant to assess
ment year 1979-80 was also debited to ihe repairs 
a:ccount with the result the value of such spares 
as on 1 January, 1978 forming part of closing stock 
were reduced from the closing stock and charged off 
to Profit a nd Loss Account for the yl!Rr 1978 relevant 
to assessment year 1979-80. As a result for the 
assessment year 1979-80 the change in t11e method 

of accounting led to excess charge to profit and loss 
account to the extent of Rs. 44,21,741. But for the 
change in method of accounting the amount of 
R s. 44,21, 7 4 1 representing _the value o: stock of spares 
at the end of the accounting year would have been 
included in closing stock and the profit of the company 
would have also been correspondingly revised. 
Accei)tin~ the change in the method of accounting 
without examining its effect on the taxable incomt: of 
the company the income for the assessment year 
1979-80 was a'Sscssed by Income-tax Officer in 
January 1983. The erroneous acceptance of cha nge 
in the method of accounting resulted in under
assessment of income of Rs. "14,21 ,741 involving short 
levy of t a."'{ of Rs. 25,53,554 in the assessment year 
1979-80. 

The Ministry of Finance have accepted the mistake. 

(ii) Two private limited Tea com panies changed 
the method of valuation of closing stock in the 
previous year relevant to t he assessment ye~r 1978-79 
and the Income-tax Officer a dded back sums of 
Rs. 12, 17 ,690 and Rs. 4,25,000 ~esulting from the 
undervaluation of closing stock to the income of the 
companies. On appeal the Commissioner (Appeals) 
deleted the additions and the assessments were duly 
revised in October 1982. As the value of the clO!'ing 
stocks for the previous year relevant to the assessment 
year 1978-79 WQuld be the value of opening stock 
for the previous year relc::vant to the ass~ssment year 

1979-80 the Income-tax Officer incorrectly deducted 
the two sums of Rs. 12,17,690 and Rs. 4,25 ,000 
while computing income for the assessment year 
1979-80 in March 1983 with reference to the original 

assessments for the assessment ye3I 1978-79 over
looking the fact that the assessments for the assess
ment year 1978-79 were ·revised !o give effect to the 
appellate orders in Oc!ober 1982, deleting these 
additions originally made. The mistakes remained 
undetected even when the assessments for the assess
ment year 1979-80 undenvent revision in October 
1983 and November 1983, r~l>CCtively. 

This mistake together with a totalling mistake in 
one or the assessments accounted for under-assessment 
of income by Rs. 6 ,74,876, for the assessment year 
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1979-80 resulting in shor t levy of tax of Rs. 4 ,49,873 
(including interest allowed on excess adVlln~ tax 

paid) . 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

2.21 Incorrect allowance of fiabilitv or omission to 
include accrued income · 

Under the Income-tax Act, 1961, income chargeable 
under the head "profits and gains" of business or 
"profession" is computed in accordance with the 
method of accounting regularly employed by the 
assessec. Where an assessee follows mercantile 
accounting system, the net profit or loss is calculated 
after taking into account all the income actually 
received as well as accrued or deemed to accrue 
as well as all expenditure incµrred and the iiability 
relating to the period regardle-;s of their actual receipt 
or payment. 

( i) A company following mercantile system of 
accounting debited in its accounts for lhe year relevant 
to the assessment year 1975-76 a sum of Rs. 4,90,030 
towards 'adjustment in respect of previous years', 
which included expenditure of Rs. 3,66,935 on pur
chases, transport bills etc. in respect of earlier years. 
The expenditure was allowed by the department while 
computing the business incom~ of the company for 
the assessment year 1975-76. As the expenditure was 
not incurred in the previous year relevant to the 
assessment year 1975-76 the deduction allowed was 
not in order. The incorrect allowance of expenditure 
of Rs. 3 ,66,935 in the assessment year 1975-76 
resulted in short levy of tax of Rs. 2, 11 ,904. 

The comments of the Ministry of Finance on the 

p:iragrapb arc awaited (January 1986). 

(ii) In the case of an asscssec company interest 
inc;ome amounting to Rs. 7.96 lakhs accruing on 

advances during the previous yei;r relevant to assess
ment year 1980-81 was exhibi ted in the balance 
sheet under 'interest suspense account', instead of 
being credited to the profit a-nd Joss account. It was 
indicated in the account that certain mort~age loans 
where the mortgagers were persistent defaulters or 
where rate of interest was being disputed had been 
kept im the suspense account and th~ credit for the 
same would be taken in the year of realisation. 
Agreeing with the content ion of the assessee company 
the interest of Rs. 7.96 Jakhs accrued was not 
included in the total income. Since the t.-ompany 
was maintaining mercantile system o( accounting 
the accrued interest w·a5 includiblc in the total income 
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for the assessment year 1980-81 completed in March 
1984. The omission resulted in under statement of 
income by Rs. 7.96 lakhs involving short-levy of tax 
of Rs. 6,91,8 I 7 including excess payment of interest 
of Rs. 2,21,182 on' advance tax. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(iii) In the assessment of a widely_ held company 
for the assessment year 1979-80 completed in June 
1982 a sum of Rs. 2,39,138 due from Railway~ to
wards. compensation was included in the taxable: 
income of Rs. 13,98, 720 on accrual basis. The 
assessment for the assessment year 1980-81 was 
completed in September 1982 and the compensation 
amounting to Rs. 2,39,138 was not taken into 
account in the computa tion of tax.able income. 
Consequent upon the orders of the Commissioncr of 
Income-tax (Appeals) in November 1982 deleting 
the addition of Rs. 2,39, 138 from the assessment 
year 1979-80 on the ground that even under 
mercantile system, the amount would be taxable only 
when the Railways accepted the claim, the assessment 
for the assessment year 1979-80 was revised in 
February 1983 to exclude the compensation from the 
total inc'ome. The claim for compensation was 
accepted by the Railways in the previous year relevant 
to the assessment year 1980-81 and, therefore, the 
amount of compensation was required to be included 
ln the income for the "lssessment year 1980-81. 
However, the assessment for the assessment vear 
1980-81 was not correspondingly revised to in;lude 
the amount. The omission to do so resulted in short
Jevy of tax of Rs. 1,03,491. 

The Ministry of Financ~ have stated that the 
necessary . additional demand has been created <:nd 

' collected. 

(iv) A private limited compa·ny which had been 
re~tlarly following mercantile system of accounting 
churned and was .allowed by the Inspectin2 Assistant 
Commissioner (Asstt.) a deduction of Rs. 74,019 
on account of payment of bonu~ pertaining to earlier 
years from the business income for the previous year 
relevant to assessment y~ar 1978 79 ( t "' - assessmen 
completed in August 1980) . 

As the payment of bonus related to the earlier 
assessment years and not to the previous year rclevri nt 
to the assessment year 1978-79, the ~ deduction 
allowed on this account wa<; not in order. The 
erroneous deduction resulted in short-levy of tax 0f 
Rs . 42 .746. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(v) An assessee company, maintaining its accounts 
on mercantil~ system, debited in its accounts for the 
year relevant to the assessment year 1980-81 , an 
amount of Rs. 4,35,25,991 on account of intere-st 
on Government of India loans and claimed the interest 
in the assessment year 1980-81, although it actually 
related to the a-ccounting years relevant to the assess
ment years 1978-79 and 1979-80. The interest of 
Rs. 4,35,25,991 was allowed by the department as 
claimed by the company in the assessment for the 
assessment year 1980-81 completed in June 1983. 
Since, the amount actually related to the previous 
years releva·nt to the assessment years 1978-79 and 
1979-80, the allowance the.reef as deduction in the 
assessment year 1980-81 was not in order. The 
mistake resulted in excess carry forward of loss of 
Rs. 4,35 ,25,991 for the assessment yea r 1980-81, 
involving revenue of Rs. 2.61 crores. 

The Ministry of Finance have accepted the mistake 
in principle. 

(vi) In the assessment of a private limited com
pany, for the assessment year 1979·-80 completed in 
October 1983 the provisio.1 of Rs. 1,67,867 towards 
payment of general sales tax which stpod debited to 
the profit and loss account was not di s.allowed even 
though no general sales tax was payable on the 
relevant goods as per the a~sessment made by the 
Sale T ax authorities and no liability existed as pt'r 
sales tax assessment order on record. Omission to 
disallow this inadmissible liability resulted in under 
assessment of income of Rs. 1,67,867 involving short 
levy of tax of Rs. 1,08,276. 

The Ministry of Finance have accepted the mistake. 

(vii) It has been judicially hdd that the liability 
to sales . tax would ordinarily relate to the year in 
which the transaction took place. 

In the previous year ended December 1977 
relevant· to the assessment year 197 8-79 a widely 
held company claimed a deduction of Rs. 1,90,886 
towards the sales tax liability relating to the year 
1973-74 in respect of one of it.s units and the claim 
was allowed by the Income Ta.."< Officer while com
pleting the assessment for the assessment year 
1978-79 in April 1981. The deduction allowed 
rr latC'd" to the demand made by the Sales Tax 
Department in ,March 1979 for the assessment year 
1973-7 4. Since . assessment of every assessment 
year is a self c_:ontained unit and no deduction relating 
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to a liability of an ~arlier assessment year is 
admissible under the mercantile system of accounting, 
the allowance of the deduction in the assessment 
completed in April 1981 was not in o rder. The 
erroneous deduction resulted in short levy of tax of 
Rs. 1,24,961 including sur tax of Rs. 28.290. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

2.22 Other mistltk.es in the Computation of business 
income 

It has been judicially held (August 1974) that 
expenditure relating to breach of law would not be 
deductible even if incurr.!d for the purpose of the 
business. 

(i) (a) In computing the busines~ income of a 
private construction company in June 1982 for the 
as-;essment year 1981-82, the Inspecting Assistant 
Commissioner (Assessment ) allowed as business 
expenditure a sum of Rs. 95,700 being compensation 
paid by the company to a party which was not pro
vided with office accommodat10n as per agreement 
with it. The contra'cted 0fftce accvmmodation could 
not be ·provided as the M unicipal Corporation refused 
permission for the construction of additional floor 
space on the 14th floor of the building constructed by 
the assessee company. The con'tract to sell the 
office premises was -::xecuted before obtaining 
necessary permission from the Municipal Corporation 
and, therefore, in the absence of such a permission 
the contract, was bad in law. The compensation 
thus paid for failure to fulfil such an agreement cannot 
be regarded as admissible business expenditure. 
Failure to disallow the compensat ion resulted in 
under-assessment of income by Rs. 95 ,700 involving 
short levy of tax of Rs. 66,870. 

The Ministry of Finance have accepted the mistake. 

(b) A privat e limited company debited a sum of 
Rs. 4,17,337 in its accounts of the previous year 
relevant to the assessment year 1981-82 on account 
of penalty for bela~ed payment o! sales tax levied 
under the States Sales Tax Act. While completing 
the assessment for the ass('ssment year 1981-82 in 
Fehruary 1984, the Income-tax Officer allowed the 
p~malty a·s business expenditure. Since the penaJly 
was paid for infringement of law, it was not admissible 
as a deduction. The incorrect deduction resulted in 
under-assessment of income of Rs. 4,17,331 in.valving 
short-levy of tax of Rs. 2,69,182. 

The Ministry of Finance have accepted the mistake. 
(c) It was held by the Gujarat and Allahabad 

High Courts that the damages paid by an assessel; 
under Section 14B of the Employees Provident Fund 
and Miscellaneous provisions Act, 1952, for non
contribution to the Provident Fund cons1itutcd 
damages not aIIowable as business expenditure under 
the Income tax Act. It ·.:vas also held by the Supreme 
Court ia a Civil case that damages as imposed under 
Section 14B of the Act include a punitive sum 
quantified aclcording to circumstances of the case. 
Keeping in view thes.e judicial decisions, in para 1.24 
of their 204th Report (7th Lok Sabha 1983-84) the 
Public Accounts Committee observed inter alia "that 
in the absence of any modification of Section 14B of 
the Employees Provident Fund and Miscellaneous 
Provision Act, 1952", the contention of the Ministry 
of Finance that ''the present provision as they stand, 
cannot be construed to mean that the assessee bad 
paid a' penalty violating any statutory proviSlion". 
The Committee note that this stand of the Ministry 
of Finance is different from the stand the Central 
Board of Direct T axt:s had earlier ta~en in several 
cases before High Cour t wherein they had contended 
that the damages paid by an assessee under 
Section 14B of the Employees Provident Fund and 
Miscellaneous Provision Act, for non-payment of 
contribution to the Provident Funds constituted 
damages not allowable as businessi expenses under 
Section 37 of the In come-tax Act, 1961. The 
Board's contention was accepted by the High Courts · 
and the damages paid by the assessee were not allowed 
while computing business income. The Committee 
added that "the Supri!me Court, in Organic Chemical 
Industries and another Vs. Union of India' and others 
held that damages :is imposed by the Section 14B, 
include a punitive sum quantified according to the 
circumstances of the case. However, in order to set 
the matter beyond any margin of doubt, the 
Committee will like the Government to consider 
feasibility of making an amendment in the Employees 
Provident Fund Act, 1952 to bring out unambiguously 
the penal nature of the da:mages levied under 
Section 14B thereof." 

In the account of a company. relevant to assessment 
year 1981-82, a sum of Rs. 2 ,15,920 was debited to 
the profit and loss account pa id on account of damages 
imposed by the R egional Provident Fund Commis
sioner for delay in the payment of contribu1 ion 
to Provident Fund. Jn the assessment for the 
assessment yerrr 1981-82 m ad .-: in March 1984 the 
Inspecting Assistant Commissioner allowed this 
expenditure in comput;.ng th1~ company's total income. 
As the payment was made for infringement of statutory 

... 
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orders, :rnd i t was n~t due to any exigency of business, 
iL would not constitute a'dmissible expenditure. The 
incorrect allowance of the expenditure as. deduction 
resulted in under-assessment of income of Rs. 2, 15,920 
in volving short-levy of tax of Rs. 1,39,268. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(ii) Under the lncam'~-tax Act 1961, any sum 
paid on account of any rate or tax levied on the 
profi ts or gains of any business or professiion . er 
assessed at a proportion of, or otherwise on the basis 
of any such profits or gains shall not be deducted 
in computing the inc<J me chargeable under the head 
'profits and gains of business or profession'. 

During the prevfous year ended 31 March 1980 
artd 31 D ecember 1980, relevant to the assessment 
years 1980-81 and 1981-8.?. a widely held company 
had paid Rs. 3,46,760 :ind Rs. 40,849 towards 
income-tax· paid to foreign governments on the net 
freight income earned by it in those countries. In 
the assessmen ts for assessment years 1980-81 and 
1981-82 completed in Aug;iJst 1983 and March 1984 
respectively the assessing officer allowed deduction of 
income-tmc of Rs. '3 ,87,609 paid tc Foreign 
Governments as business expenditure although such 
deductions are not admiss ible unrler the Act. The 
erroneous allo\vance of the expenditure for the assess
ment years 1980-81 'lnd 1981 -82 had resulted in a 
total short-levy of incoml~ ·t:n: .and surtax aggregating 
to Rs. 2,92,548" (iucluclir.1g short levy of surtax of 
Rs. 63,373) for both the years. · 

The comments of the M.inistry of Finance on the 
paragraph are awaited (January 1986). 

(iii) Under the ln..:om~-tax Act 1961, where, a't 
the time of comp!etiC'n of ass.:>ssmcnt of the _partl)ers 
of a firm, assessment o( the firm has not been com~ 
pfoted, and the final share income of the partners is 
not known, the assessment of the partner may be 
completed by taking his sharl' income frotn the firm 
on a provisional bash. lu such cases, the assessments 
of the partners are to be revise<.! subsequently to 
include the final sh:i:::~ income, when the assessment 
of the firm· is completed . For this purpose, the 
Income-tax Officers are required, under instructions 
of (February 1959) of the Central B:)ard of Direct 
Truces as reiterated in March 1973 to maintain a 
register of cases of provisional share income, so that 
timely .action may be taken to revise the partners 
assessments and to ensure that no assessments are 
omitted to be reccific~. The instructions of the 
Board issued in July 1976 provide that the cases of 
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partne$ of a firm should, as faa: as possible, be 
assessed in the same \~ardjcircJc where the firm is 
assessed so as to r~duce the rectification work lo the 
minimum. 

The assessment s of a private limited company which 
was a partner in a firm, for the ass·essment years 
1974-75 and 1976-77 were completed by the Income
tax Officer in September 1977 and September 1979 
taking the income frum the R egis.tered firm as a loss 
of Rs. 1,04,627 dnd Rs. 3,01 ,873 respectively. On 
the completion of assess Jll~nt of the R egistered Fir m, 
the assessments of the company fo r the asse~:sment 

ye~rs were revised in May and June 1983 as a result 
of' which the correct loss amounting to R s. 3,,14,343 
a~d R~ . 62, 144 respectively were considered. H ow
ever, the share vf los1; as originally taken at 
Rs. 1,04,627 and R :;. 3,01 ,873 f "r these assessment 
years remained ~o be added back. The mistake 
resulted in under-assessment of income aggregating 
to Rs. 4,06,500 with consequent short levy of tax 
Rs. 2,5 6,093 for both the assessment years 197 4-7 5 
and 1976-77. 

The Ministry of Finance have accepted the mis
take. 

(iv) It has judicially ·!Jeen held by the Supreme 
Court (56 ITR 61) that interest paid on deferred 
payment of cost of machinery is revenue exp,endi
ture. 

During the previo:.is year relevant to the assess
ment year 1981-82 a closely held company purcha·s
ed machinery costing Rs. 5,94,000 on deferred pay
ment basis, the. interest payable thereon being 
Rs. 3,01 ,800. In the asse~sment completed in 
January 1984 the interest payable was capitalised and 
depreciation allowance and investment allowance ag
gregating Rs. 1,65 ,9 90 calculated on the total a!!lount 
including the amount of interest capitalised as claim
ed by the assessee company were allowed by the 
Inspecting Assistant comm1ss1cner (assessments). 
As interest relating to the relevant previous year 
alone is an allowable expenditure in comfJUting the 
business income of the year, the capitalization of 
the interest payable and the deduction of deprecia
tion allowance and investment allowance thereon for 
the assessment year 1981-82. was not in ()rder. Af1 er 
allowing the interest of R s. 1,780 corr.ectly admissi
ble for the assessment year 1981-82, the net under 
assessment of income was Rs 1,64,210 involving 
short levy of tax of Rs. l,Q5,915. 

The Ministry of Finance have accepted the mis
take. 



(v) Any expenditure other than capital expenditure 
and personnel expenses of the assessee laid out 
or expended wholly and exclusively for the purpose 
of business of an assess<!e is admissible as a deduc
tion. Where an assessee company borrows monie!. on 
interest and advances the same free o f interest to 
its subsidiaries, it cannot be said to have borrowed 
monies for the gurpose of its business as the assessee 
company and its subsidiaries are separate legal en
tities and also assessable to tax separately. 

A paper mill obtained a loan of Rs. 15,00,000 
during the previous year relevant to the assessment 
year 1981-82 f rom the state industrial and invest.1 
ment c'Orporation and passed it on free of interest to 
its subsidiary company for being utilised by the sub
sidiary cvmpany for the purchase of machinery. The 
assessee company, being the parent company, debited 
interest amounting to R s. 1,01 ,238 payable on tr.is 
loan in its profit and Jose; Account for the year c:-nd
in'g 30 June 1980 relevant to the assessment year 
1981-82. While completi.n~ the assessment In 

February 1984, tl1e Inspecting Assistant Commis
sioner (Asstt.) allowed the intere!.t of Rs. 1,01 ,238 
as business expenditure. As the loan was not ob
tained and laid out for the purpose of assessee's busi
ness, the interest 9aid thereon was not admissible as 
a deduction. The omission to disallow the interest 
resulted in under-assessment of income by 
Rs. 1,01 ,238 involving short levy of tax of 
Rs. 80,207 including non-levy of interest for short 
payment of advance-tax. 

The Ministry of Finance have accepted the mis
take. 

(vi) A non-resident tax payer is chargeable to 
tax in India in respect of income which is received 
or deemed to be received or which accrues or deem
ed to accrue or arise in India. Further under the 
provisions of the Act any iuterest which is payable 
outside India on which tax has not been paid or 
deducted and in respect of which there is no person 
in India who may be treated as an agent under the 
Income-tax Act will not be aJlowed as a deduction 
in computing income char~eable to tax. 

A non-resident company had obtained Joan from 
a Bank in Japan for purchase of two trawlers which 
were given on charter basis to an lndian Company. 
The non-resident company paid interest of 
Rs. 1,52.424 in assessm~nt year 1977-78 and 
R s. 3,15,008 in assessment year 1978-79 respective
ly on the loans taken from the Bank of Japan. The 
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amount of interest paid by the company was allow
ed by the Income-tax Officer as deduction in comput
ing the business income of the company 

As the interest on the Joans was paid by the 
non-resident company to the:: Bank in Japan and no 
tax was deducted on such interest the interest paid 
was not an allowable deduction in determining the 
income of the non-resident company. The failure 
to disallow the in'terest resulted in excess computa
tion of Joss to the extent of Rs. 4,67 ,432 for both 
years with a potenrial tax effect of Rs. 3,43,563. 

In the case of the same non-resident company for 
the assessment year 1971-78, it was recorded in the 
assessment order by the Income-ta'< Officer that the 
assessee company had received U.S. $ 1,37,500 on 
account of charterage for the period from 14 Sep
tember 1976 to 31 Match 1977 from the Indian 
company. Considering the .financiiJI oondition of 
the Indian company, the non-resident assessee com
pany waived 50 per cent of the charterage amount
ing to U .S. $ 31 ,250 for the initial three months from 
the execution of agreement on 20 M ay 1976. Since 
the waiver of the ch3.fterage related to the period 
prior to 14 September 1976, reduction of the amount 
of U.S. $ 31 ,250 from the charterage 01 U.S. $ 
1,37,500 actually paid by the non-resident company 
for the later period was not in order. The incorrect 
deduction resulted b - exce.>s cornf11.1tation of loss to 
the extent of R s. 2,34,3 75 involving potential tax
effect of Rs. 1,72,226. 

The Ministry of Finance have accepted the mis
take. 

(vii) While. computing iucom~ under the mercan
tile system of ~ccounting a provision made for any 
accrued or kno'r"n liability is allowable as deduction 
whereas an amount appropriated to a rc:-serve is 'oot. 
l11e Income tax Act, however, specifically p~ovides 
that any provision for bad and doubtful debts made 
by a scheduled bank in relation to advances made 
by its rural branches and any special reserve created 
by a Financial Corporation engaged in i:;roviding 
long-term finance for industrial or agricultural deve
lopment or by a public company having its object of 
providing long-term finance for construction or pur
chase of house properties in India for residential 
purposes are allow·ed as deduction in the computa
tion of income. Reserves in all other cases and 
provisions made, not for accrued or known liabilit y, 
are not allowable. · 

The question whether reserves[provisiom made 
by an a~essee under statutory compulsions can be 
allowed as deduction while computinir taxable income 

• 
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of an assessee had come under judicial scrutiny in a 
number of cases. The Keral;i (December 1972), 
Bombay (July 1973) and Patna (July 1978) High 
Courts bad held that th·~ amount taken to the reserve 
was allowable as a deduction while computing income 
from business, whereas the Madras (December 1976) , 
and Calcutta (March 1981 and June 1983) High 
courts bad taken the view that the amounts credited 
to the reserve WflS not admissible as a deduction while 
computing incqme. The Calcutta High C<2urt in 
its decision of June 1983 exhaustively dealt with all 
the earlier cas~ laws and upheld the departmental 
view that the reserve was not to be allQwed as a 
deduction. According to the High Court, if a sum 
is set apart by an assessee under compulsion of law 
for meeting unknown bustness needs of the company, 
a diversion of income at source by an overriding 
title does not take place. In such cases, according 
to the High Court, the assessee has title to the 
fund, exercises c;iomillion over the fund, and regulates 
its use. The Court further held that it cannot be said 
that the amount that has been appropriated to the 
fund does not ~orm part of the real income of the 
assessee. The ;Madras High Court in a case arising 
under the co-operative .societies Act ruled that mere
ly because the statute contemplated creation of a 
particular fund and its utilisation in a particular 
manner, it did n'Ot mean 'that there was any ~iversion 
by ove1"t"iding title as such. The High Court came to 
the conclusion that the contribution by way of fLxed 
percentage of net profits to· the Education fund, for 
subsequent remitta11ce to the co-operative uoion was 
done after the profits were earned an<l had reached 
the assessee and hence was not admisible as a de
duction while computing income. This decision of 
the High Court went crlso in favour of the Department 
of Revenue. 

111e department have not issued any instructions 
for tbe guidance of the assessfog officers to regulate 
the deduction so as to ensure uniformitY in assess
ment. 

In t~rms of the provisions of U.P. Sheera Niyantran 
(Sanshodan) .Act, 1964 as s.ubsequently amended, an 
assessee debited a sum of Rs. 3,94,454 to the profit 
and loss accounts relevant to the assessment years 
1979-80, 1980-81 and 1981-82 by credit to Molasses 
Storage Fund. The fund was intended for construc
tion and maintenance of adeqnate storage facilities 
.of Molasses. The c;um . of Rs. 3,94,454 was allowed 
as deduction while computing income for these 
assessment years even though credit to the Fund was 
only an appropriation of' income and hence was not 
allowable. The incorrect allowance resulted in 
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under-assessment Qf income by Rs. 3,94,454 involv
ing sh0rt levy of tax of Rs. 76,434 in the assessment 
year 1979-80 and a total carry forward of excess 
loss of Rs. 2,62, 100 for the assessment years 1980-81 
and 1981-82. 

The comments of the Ministry of 
awaited (January 1986). 

Finance are 

(viii) In computing the business income of an 
assessee, the amount of interest paid in respect of 
capital borrowed for the purposes of the business is 
an allowable deduction. 

In 'Road Transport Corporations Act, 1950, it is 
laid down that the Central Government and the 
State Government may provide to a Corporation esta
blished by the State Government, any capital that 
may be required by the Corporation for the purpose 
of carrying on the undertakmg or tor purposes con
nected therewith. The Act ibid contemplates that 
Corporation should pay mterest on such capital at 
the rate as may be fixed by the State Government in 
consultation with the Central Government and such 
interest shall be deemed to be part of the expendi
ture of the Corporation. Clarifyin,s the above pro
visions, ihe Central Board of Direct Taxes in Febru
ary 1961 issued instructions that the interest paid 
by the Corporation to the Central and State Govern
ments is allowable as a deduction as it is in respect 
of capital borrowed for the purpose of business or 
alternatively under t~e residual section of the Income 
tax Act which provides for deduction of any expen
diture laid ollt or expended wholly and exclusively 
for the purpose pf the business. · 

The Department, however, contended in a case 
before the Punjab and Haryana High Court that 
interest paid by a Road Transport Corporation in 
respect of capital provided (under the Road Trans
port Corporation Act of 1950) was not an admis
sible deduction while co1:r...puting income of the 
Corporation ns the capital provided to the Corpora
tion was not capital borrowed. The Department of 
Revenue succeeded m their contention and Punjab 
and Haryana High Court held in February 1981 
that Governments were obliged to provide capital 
not by virtue of any agreement but because of statu
tDry provision and that there was no obligation to 
refund the capital provided by uovemment and 
hence the interest paid on capital provided is not as 
admissible deduction. The Central Board of Direct 
Taxes have not, however, revised their e-xecutive 
instructions of February 1961 in the light ot the 
judicial opinion. 



A public sector Road Transport Corporation dur
ing the previous years rclevapt to the assessment 
years 1981-82 and 1982-83 paid interest of 
Rs. l,73 ,R7,0ll and Rs. 2,49,04,573 respectively on 
amounts of capital contributed by State and Central 
Governments under the Road Transport Corporation 
Act, 1950. These payments of interest were allow
ed as deductions by the assessing officer while com
puting the income for the assessment years 1981-82 
and 1982-83 \assessment completed in July and 
August 1983 respectively). Since tile capltal pro
v\ded Wils not capital borrowed by the a!>~essee as 
held by .the judiciary, the deductions allowed thereof 
we:-e inadmissible. 

The mistake resulted in excess carry forward of 
business loss of Rs. l ,69,94,224 and of unabsorbed 
depreciation of .Rs. 8,92,787 tor the assessment year 
1981-82 and excess carry forward of depreciation 
of Rs. 2,49,04,573 for the al>sessment year 1982-83 
with potential tax effect of Rs. 2,46,15,648. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(ix) In computing business income a liability for 
1::xpenditure is allowuble as deduction if it is an 
ascertained liability and not merely a contingent lia
bility. 

The assessment of a Private Limited company for 
the assessment year 1981-82 was completed m 
February 1984. on a loss of Rs. 2,64,715. While 
computing the income the assessee's claim for deduc. 
tion for bank interest on secured loan ot 
R s. 4,32,410 among other interest items was allow
ed by the department. However, . the notes annex
ed to the relevant pro!Jt and loss account indicated 
that the assessee was disputing and denying the 
interest liability in the courts of Law. As the liabi
li ty to pay interest had not crystallised till the deci
sion of the court, the amount of interest was merely 
a contingent liability and not an ascertained liabili
ty to be allowed as deduction. The incorrect 
allowance of deduction resulted in net under assess
ment of business iu::ome by Rs. l,67,695 with con
sequent tax undercharge of Rs. 99,149 for the assess
ment year 1981-82 instead of Joss of Rs. 2,64,715 
computed by the department. 

The Mmistry of Finance stated that on the asse1:see 
company commit.ting a default in payment of interest, 
the banlc obtaining ,!be orders of Court sold the shares 
and reahsed their dues. However these laffr events 
have no relevance in the case commented upon as the 
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assessee followed mercantile system of accounting and 
the interest liabili ty of · the c9mpany for the assess
ment year 1981-82 was on1y contingent. 

(x) U~cier the provisions of Income-tax Act, 1961, 
where an assessee being an Indian company incurs 
any expenditUie, after 31 day of March, 1970 irt 
con·nection with issue, for public subscription of shares 
in or debenture of the company, before commencement 
of the business qr after commencement in cunnec-tion 
with the extension \lf his industrial undertking or 
setting •UP of new industrial unif, the assessee shall in 
accordance . with the provisions of the Act, be allowed 
a deduction of an amoilnt equal to one tenth of such 
expenditure for each of the ten successive previous 
years beginning with the previous year in which the 
busmess commences or exten·sion is completed or tbe 
new · industnaJ unit commences proc:IJJction or ope
rauon. 

An assessee company incurred expendilurt.: of 
Rs. 1,19,639 in connect!on with the issue of shares 
during !'.he previ:ous year relevant to the assessment 
year 1979-80 and debited the entire amount to the 
profit and loss account of the company. The depart
ment while computing the income of the company 
for the assessment year 1979-80 in Seprember 1982, 
allowed the amount in full instead of limiting 1t to 

Rs. 11,964 being the amoont equal to one-tenth of 
such expen'Cliture as was · admissible under t'he Act. 
The excess allowance of such expenditure resulted in 
under-assessment of incoip.e of Rs. 1,07 ,675 involving 
short levy of tax of Rs. 62,182 for the assessment 
year 1979-80. 

The Ministry ·of Finance have accepted the mistake. 

(xi) The Board clarified in May 1974 that any 
suru set apart by an employer in any year for meeting 
the contingency of some of his work·::rs going en 
leave in the next year cannot be regarded as ad
missible expenditure under the Act as it would not be 
an ascertained liability. 

A Company made provision of Rs. 1,44,29$, 
2,08,636 and Rs. 2,38,280 in its accounts ended 
in December, 1977, 1978 and 1979 respect'ively for 
"leave pay for workers and staff", by debit to the 
.respective Profit and Loss accounts. After meeting 
the expenditure during these years, th(' ·balance 
provisions of Rs. 52,325, 1,20,848 and Rs. 1,61,879 
were shown as liabilities in its balance sheets relevant 
lo the a,ssessment years 197 8-79, 1979-80 and 
1980-81 respectively. These balances of Rs. 52,325, 
1.20,848, and Rs. 1,61,879 were merely provisions 

.... 
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for contingent liabilities and .any expenditure or liabi
lity to pay in this regard would arise only on the con
tingency of an employee proceeding on leave and 
rberefore these provision's were to be added back in 
computing the business income of the . respective 
assessments. Omission to do so resulted in under 
assessment of income b y R s. 3,35,052 in the three 
assessment years 1978-79 to 1980-81 involving short 
levy of tax of R s. 2,1 3,508 in these three assessment 
years. 

The comments of the Ministry of Finance on the 
paragraph are a.waited (January 1986). 

(xii) The profits and gains of any bus:ness whir:h 
was carried on by an assessee at any timtj during the 
previous year is chargeable to income tax under the 
head 'profits and gains of business or profession'. 
All trading receipts have to be taken into conside
ration in the computation of income from business, 
though the trading receipts might have been credited 
by the assessee to a suspence or any head of account. 
The Supreme Court held in October 1972 (87 ITR, 
542) that it is the true nature and quality of the 
receipt and not" the head under which it is entered 
in the account books as would prove decisive. If 
a receipt is a trading receipt, the fact that it wac; 
aot · so shown in the account books of the asselssee 
Would_ hot prevent the assessing authority from 
treating it as a tra,ding receipt. While reiterating 
the decision, the Supreme Cour t in another case in 
November 1974 (97 ITR 615) held that the amount 
collected by an asseSsee as sales tax constituted its 
trading receipt and had to be included in its total 
income and that if and when the assessee paid the 
amount collected to the State Government or re
funded any part thereof to the purchaser, the 
assessee would be entitlekl to claim deduction of the 
sum so paid or refunded. ·Again, in November 
1978, the Supreme Court in another case (116 ITR 
60) observed that the true na ture or character of the 
receipts would have to beJ considered to find out 
whether they constitute a part of the pi;ice received 
by the assessee while effec ting sales and therefore 
trading receip ts. The Calcutta High Court in 
January. 1981 held in a case that the sales tax charg
ed by the dealer from his customer is a part of the 
sale price and it is a revenue receipt. As and when 
the amount paid to the Government the <lealer could 
claim the same as an allowable deduction. In a 
recent judgment (154 ITR 259 ) of March 1985 
the Patna High Court h~ld in the case _ of Motipu; 
Sugar Factory _Private_ Ltd. that the sums charged 
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. and realised by the assessce from the dealers for pay
ment to the .India Sugar Syndicate, but not actually 
paid pending settlement of disputes, constituted 
trading receipts includible in tot&! income for pur
poses of levy of tax. 

Four S•'Jgar companies sold in the previous years 
relevant to the assessmen't years 1979-80 to 1981-82 
levy sugar to the F ood Corporation of India at a 
price in excess of the price fixed ·by Government. 
Simultaneously, the assessee filed a. writ petition in 
the H igh C~urt contending that the sale Fice fixed 
by Gove!fnment was not commensurate with the 
expenses incurred and hence needed revision up
wards. The High Court granted ·interim injunction 
and allowed the assessee to retain the excess amount 
realised by it on sale of sugar at higher price, subject 
to furnishing a bank gua'rantee . T he High Court also 
held inter alia that in the event of any amount becom
ing refundable by the assessee, it would be liable to 

pay interest at a specified rate on the :tmount realis
ed in excess. 

The assessee companies credi ted the profit and Joss 
account with the sale price of levy sugar at the price 
fixed by Government and took the difference between 
the actual sale price at a higher rate and the sale 
price fixed by Government amountin_g to 
Rs. 2,06,58,201 in the Balance Sheet as a liability 
~ithout treating it as a trading receipt. Jn justifica
tion of not bringing the a.mount as a trading receipt, 
the assessees contended that in the event of the writ 
petition proving unsuccessful, they migtt have to re
fund the difference to the F ood Corporation 'Jf India. 
Accep ting the contention , the Income-tax Officer did 
not ~ns~der the sums of Rs. 2,06,58,201 as trading 
receipts m the assessments made for the assessment 
yea~·s. 1979-80 to 1981-82. In the light of the judicial 
dec1s1ons cited the sum of Rs. 2,06,5 8,201 consti tu ted 
trading receipts and the o mission to include them in/ 
the inc?mf; resulted in shor t levy of tax of 
R s. 1,76,77,880, including non-le'vy of interest on 
~hort p~yment. of advance tax · and short levy of 
surtax ~mountmg to R s. 68,25,940, in the case of 3 
comparues and excess carry forward of loss of 
Rs. 8,39,249 in volving pDtential tax effect of 
Rs. 5,4 1,350 in the remainin<r case 

. b • 

The cominents of the Ministry of F inance on the 
cases are awaited (January 1986). 

(xiii.) The Income-t~x Act, 1961, provides for 
d~du~tion from the income of an assessee for any ex
penditure or trading liability incurred for the purpose 



of business carried on by the assessee. When on a sub
sequent date, the assessee obtains any benefit in res
pect o( such expenditure or trading liabili.y allowed 
earlier, by way of remission or cessation thereof, thci 
benefit that accrues thereby is deemed to be profits 
and gains of business or profession to be charged to 
income-tax as income of the previous year in which 
such remission or cessation talces place. 

A State Government Seeds Corporation' engaged in 
the business of purchase of seeds from the growers 
and sale thereof to the cultivators debited its purchase 
account with the value crediting the Growers' accounts 
for the amount due. In the account for the year end
ing 31 March, 1980 relevant to the assessment 
year 1980-81, the company created a Price Stabili
sation Reserve for Rs. 3,25,000 through two sets of 
accounting adjustments viz. (i) by debit to the gTowers' 
account and creldit to the Profit and Loss Appropria
tion Account and (ii) by debit to the Profit and Loss 
Appropriation Account and credit to the Price Stabi
lisation Reserve Account. 

The debits to the Growers' Accounts of Rs. 3,25,000 
showed that lhe value of purchases had been inflated 
by Rs. 3,25,000 and consequently the net profits had 
been understated to the same extent. To arrive at the 
correct income, thej sum of Rs. 3,25,000 was to be 
added back to the net profits. The omission to do 
so resulted in under assessment of income of 
Rs. 3,25,000 involving potential short levy of tax of. 
Rs. 1,92,156. 

The Ministry of Finnce have accepted th~ mistake. 

Irregularities; in ailowing depredation dc,·elopmcnt 
rebate and investment allowance 

2.23 Mistakes in the allowance of depreciation 

Under the Income-tax Act, 1961 in computing the 
business income of an assessee a deduction on account 
of depreciation is admissible at the prescribed rates on 
plant, · ma'chinery or other assets provided it is own
ed by the assessee and used for the purpose of bis 
business during the relevant previous year. 

Depreciation on' buildings and plant and machinery 
is calculated on their written down value according to 
the rates prescribed in thej Income-true Rules, J 962. 
Special rates of deprecia'tion ranging from 15 per cent 
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to 100 per cent are prescribed for certain specified 
itefl!S qf machinery aQ.d plant. A general rate of 
10 per CC)llt (15 per cent from the assessment year 
1984-85) is prescribed in respect of m.achinery .and 
plant for which no special rate has been prescribed. 

(i) (a) It has been judicially held that the e"pres
sion "used for the purpose of business" means that 
the assets must be used by the owner for purposes 
of carryi.ng on the business and earning profits there
from. If the assets have not at all been used for ·any 
part of the accounting year, no depreciation allowance 
ca'n be claimed. 

In the Auditor's as well as the director's report of 
a company for the previous year relevant to the asse~s
mcnt year 1981-82, it was stated that the manufactur
ing activity of the asse~~ee company was totally sus
pended throughout the entire period. Wl.ile complet
ing the assessm~nt in November 1983 for the assess
men t year 1981-82, the income-tax officer allowed 
depreciation of Rs. 7,82,765 on plant and machinery 
which remain'ed wholly ~mused throughout t.he entire 
period. The incorrect allowance of depreciation re&ulted 
in excess carry forward of unabsorbed depreciation or 
Rs. 7,82,765 for the assessment year 1981-82. 

The Ministry of Finance hav-e accepted the mistake. 

(b) In the case of a company in which public are 
substantially interested while .completing the assess
ment for the assessment year 1980-81 in September 
1983, depreciation as also extra shift depreciation 
amounting to Rs. 1,20,816 was allowed on machinery· 
costing Rs. 6,04,080 though the machinery was not 
commissioned for operation and thus not put to use 
for the purpose of the assessee's business. This rn
sulted in excess carry forward of unabsorbed delprecia
tion by Rs. 1,56,534 with a potential tax effect of 
Rs. 92,551. 

The Ministry of Finance have accepted the mistake. 

(ii) In the assessment of 4 companies, for the assess
ment years 1980-81 to 1983-84, due to incorrect 
application of rates of depreeiation allowance and 
other calculation mistakes, there was an aggregate 
excess allowance of depreciation of Rs 37,65,965 re.: 
suiting in short levy of tax of Rs. 1,76 ,58 J in two cases 
and excess carry forward of unabsorbed depreciation 
involving potential tax effect of Rs. 20, 93,213 in the 
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remaining 2 cases. The particulars of these cases are 
as under :-

SI. Commis
No. sioner's 

charge 

Assessment 
year 

I. A 

1981-82 

2. B 

1980-81 to 
1983-84 

3. c 
1981-82 to 
1983-84 

4. D 

1981-82 

Mistake 

Depreciation on second class 
building was wrongly worked 
as Rs. 26,68,000 instead of the 
correct figure of Rs. 2,66,850. 

On Rig units used in digging bore 
wells, depreciation was allowed 
at 20 % of the written down 
value against the rate of 10 per 
cent. 

Depreciation on Road Rollers 
Concrete mixer, generator, air 
Compressor allowed at 30 per 
cent against the correct rate of 
JO per cent. 

Depreciation on Crane an.d Lift 
a llowed at 40 per cent instead of 
the correct rate of 10 per cent. 

Tax 
effect 

Rs 

14,19,680 

6,73,533 

79,2 31 

97,350 

Of these one assessment was done by the inspecting 
A~sistan't Commissioner (Assessment). 

The Ministry of Finance have accepted the objec
tion in one case; their reply in the remaining 3 cases is 
awaited (Ja"nuary 1986). 

(iii) Und~ the Income tax Rules 1962, deprecia
tion on Motor buses, Motor lorries and Motor taxis is 
admissible at 40 per cent, if used in the business of 
running them on hire: otherwise at 30 per cent. 

In the assessment ot a company for the a£sess
ment year 1981-82 as·essments completed in Jan
uary 1984, the assessing officer erroneously allowed 
depreciation allowance at the rate of 40 per cent on 
fleet of lorries owned by the company for its own 
transport business instead of at the correct rate ot 
30 l?er cent applicable to such items. This led to 
under-charg~ of income of Rs. 2,81,776 with.resultant 
tax under charge of Rs. 1.96,891. 

The comments of Ministry of Finance are awaited 
(January 1986). 

(iv) Wit.h a view to encouraging the use of renew
able energy devices, depreciation at the rate of 30 per 
cent wa's allowed with effect from 1 April 1981 on 
any special devices including electric generators and 
pumps running on wind eriergy. 
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In the assessments of a company engaged in the 
business of manufacturing and sale of jute goods, for 
the assessment years ~98 1-82 and 1982-83 (assess
ments made in January 1983 and February 1984 res
pectively) normal depreciation on electric generators 
was allowe'd at 30 per cent and at 15 per cent for 
double shift, as claimed by the assessee. As the elec
tric generators were ncit running on wind energy, 

· depreciation was allowable at the general rate of 10 
per cent only. The mistake resulted in excess aJl9w
ance of depreciation of Rs. 6,84,667 and Rs. 8,34,030 
leading to under-charge of tax of Rs. 4,24,570 includ
ing interest of Rs. 19,760 in assessment year 1981-82 
and excess carry fo rward of loss of R s. 8,34,030 in 
the assessment year 1982-83. 

The! Ministry of Finance have accepted the mistake 
for the assessment year 198 1-82. Further report is 
awaited (January 1986). 

(v) Under the provisions of the Income-tax Act, 
1961, expenditure of a capital nature incurrea by 
an a'ssessee on scientific research during I he relevant 
previous year is deductible in computing the taxable 
inc:Ome for that assessment year. In such a case the! 
assessee will not be entitled to depreciation in respect 
of the capital expenditure on scientific research re
presented by any asset either in the same or in any 
other previous year. 

(a) While computing income of three companies in 
three Commissioners' charges between February 1981 
and February 1984, for the assessment years 1976-77, 
1980-81 and 1981-82 depreciation of Rs. 10,16,587 
was allowed by the department on assets acquired for 
scientific research during thej earlier yea·r(s) though 
the entire expenditure incurred on acquiring the assets 
was allowed as deduction in the earlier assessments. 
The incorrect allowance of depreciation resulted in 
under-assessment of income of Rs. 10,16,587 with a 
co.nsequcnt under-charge of tax of Rs. 6,17, 772 in the 
two cases. 

The Ministry of Finance have accepted the mistake 
in one ca5e. Their comments in the other cases are 
awaited (January 1986). 

(b) In the asse~sment of a closely held company 
enga'ged in th e business of production of cine films 
for the assessment year 1979-80 completed in Sep
tember 1982, an amount of Rs. 11,81,261 being the 
cost of 17 numbers of 'imported lens for cine cameras' 
wa's allowed as deduction on account of depreciation 
accepting the assessee's claim that the expenditure has 



been in'curred for replacing the old lenses and hence 
a revenue expenditure. Lenses do not find a specific 
mention in the table of rates or depreciation ai;p'endect 
to the Income-tax Rules 1'962, as eligible for 100 per 
cent depreciation and the assessing officer should have· 
treated the! exp~nditure as capital and allowed depre~ 
ciation at 20 per cent as provided in the table of 
·rates of depreciation. The mistake resulted in a 
short levy of tax of Rs. 4,73,445. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vi) The written down value has ' been defined in 
the Act to mean the actual cost to the assessee in the 
case of a new asset acquired during the previous year 
and actual cost less depreciation (both normal and 
additional depreciation) allO\ved under the Act in the 
case of an old asset acquired in earlier years. The 
Act further provides that where, before the date of 
acquisition by the assesse'e, the assets were at any time 
used ·by any other person for the purpose of busines.~ 

or profession and the Income-tax Officer is satisfied 
that the main purpose of the transfer of such assets 
directly or indirectly to the assessee was the reduc
tio"n of a liabili ty to income-tax, the actual cost to the 
assessee shall be such an amount as may be determin
ed by the Income-tax Officer with the prior approval 
of the Inspecting Assistant Commissioner havini? ~e
gard to all circumstances of the case_ 

(a) A private limited company which was a partner 
in a firm, took over the business of the firm on 
8-9-1978 on its dissolution on 7-9-1978. The Direc
tors of the company were the partners of the dissolv
ed firm. Prior to dissolution, the firm · had been 
allowed 100 . per cent depreciation to the extent of 
Rs. 39, 18,737 on gas cylinders, and pressure regula
tors costing Rs. 39,18,737. The value of the gas 
cylinders and pressure regulators was adopted at 
Rs. 39, 18,737 in the books of the company on its 
taldng over of these assets from the fi rm, which show
ed the value of assets at book value. 

In the assessment fo r the assessment year 1979-80, 
the assessee company claimed 100 per cent deprecia
tion on the same gas cylinders and pressure regulators 
and the assessing officer allowed the depreciation of 
Rs. 39,18,737 on these assets while completing assess
ments in June 1982. 

These assets were used by the firm for tb.e purpose 
of its business before the business was taken. over by 
tlie partner company, and 100 per cent depreciaticn 
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of Rs. 39,18,737 had already been allowed to the 
furn. Obviously the purpose of transfer of the assets 
on the dissolution of the firm at book value to one of 
the partners instead of at the written down value 
which was nil. was to reduce· the liability to income
tax. The omission ·to redetennine the actual c.ost as 
nil ·by the department resulted in incorrect allowance 
of depreciation to tqe extent of Rs. 39,18,737 in the 
assessment year J 979-80 leading to a short levy of 
tax of Rs. 8,02,383 and excess carry forward of un
absorbed depreciation of Rs. 27,70.425 to assessment 
year 1980-81. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(b) In the case of a company addi tional deprecia
tion amounting to Rs. 18,94,124 was allowed on 
plant and machinery in the assessment year 198 1-82 
completed in June 1983. This was, however. not 
taken into account in determining the written down 
value of the: assets for the assessment year 1982-83 
completed in June 1983, as a result the written down 
value of the plant and machinery was taken in excess 
by Rs. 18,94,124 involving excess allowance of de
preciation of Rs. 4,59;518 in the assessment year 
1982-83. As tlie assessment resulted in carry for
ward of unabsorbed investment allowance, there wa·s 
excess carry forward_pf unabsorbed investment allow
ance of Rs. 4,59618. 

The Ministry of Finance have accepted the mls· 
take. 

( c) In the case of a Public limited cumpany while 
completing the assessment in August 1983 ~or the 
assessment year 19 80-8 1, the inspecting Assistant 
~ommissioner allowed depreciation of Rs. 570.86 
lakhs on buildings, plant and machinery and furniture 
instead of admissible amount of depreciation of 
Rs. 564.08 lakhs due to incorrect adopticm of the 
written down value of the various assets. Thi s re
sulted in excessive allowance of depreciation of 
Rs. 6. 78 lakhs leading to a tax under charge of 
Rs. 4.01 lakhs. 

The comments of the Ministry of Finance on the 
case are awaited (January 1986) . 

(d) A public ·limited company engaged in manu
facture of artificial silk fabrics was allowed deprecia
tion on machines at the general rate ~f 10 per cent. 
and in addition another 10 per cent towards extra 
shift allowance . for double and triple shifts for the 
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assessment years 1978-79, 1979-80 and' 1980-81. On 
appeal by the assessee, however, it was held by the 
appellate authority that a normal rate of 15 per 
cent is allowable as depreciation on these machines. 
While giving effect to the appellate orders and while 
applying the same ratio of appellate orders for subse
quent assessment year, the written down value of the 
machines for the purpose of calculation of deprecia
tion at the special rate of 15 per cent and extra shift 
allowance based on the said rate was worked out with
out taking into consideration the depreciation and 
extrashift allowance already allowed originally at the 
general rate of 10 per cent. The incorrect computa
tion of written down value resulted in grant of excess 
depreciation on machinery to the extent of 
Rs. 5,74,363 for the assessment year 1980-81 (assess
ment completed in January 1984) and Rs. 11,91.919 
tor ~he assessment year 1981-82 (assessment complet
ed in February 1984). The excess dep1 eciation 
granted for the two assessment years resulted in excess 
carry forward of these allowances to the extent of 
Rs. 17,66,282 with a potential tax effect of 
Rs. 9,71,455. 

The Ministry of J:inance have accepted the mis
take. 

(vii) The Act, provides tha t the term 'actual cost' 
for the purpose of allowance of depreciati0n means 
the actual cost of the assets to the assessee reduced 
by that portion of the cost, if any, as ha.s been met 
directly or indirectly by any other person or authority. 
The Central Board of Direct Taxes clarified in March 
1976 that the subsidy received under " 10 per cent 
Central out right grant of subsidy scheme, 1971" for 
establishing industrial units in selected backward 
an<as constitute capital receipts in the hands of the 
recepient and as such this amount would have to be 
reduced . from the .cost of the assets, for the purpose 
of allowmg depreciation on such assets. 

During the previous years relevant to the assess
ment ye~rs 1978~79 to 1980-81, three companies 
as~essed rn two different Commissioner's ct,arges re
ceived subsidy amounting to Rs. 45,00,000 from the 
Madhya Pradesh Financial Corporation and the Cen· 
tri~l Government for the purchase of plant and ma
chinery. However, the assessing Officers while cal
cu~ating depreciation allowance on the plant and ma
chinery, omitted to reduce tl:ie amount of subsidy of 
Rs. 45,00,000 from the cost of the plant and machi
nery. The omission resulted in excess grant of depre-
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ciation allowance of Rs. 5,90,547 and consequent 
aggregate under charge of tax of Rs. 3,59,503 in 
these three cases. 

The Ministry of Finance have accepted the objec
tion in two cases. Their reply in the remaining case 
is awaited (January 1986). 

(viii) (a) Un'der the provisions of the Jncome-tax 
Act, 1961 where in any previo~s year owing to there 
being no profits or gains of business chargeable to tax 
during that previous year or profits of business being 
less than the depreciation allowance, the deprecia
tion allowance or part thereof to which effect has not 
been given, shall be added to the depreciation allow
ance for the following previous year and deemed to 
be the part of allowance for that previous year and 
shall be allowed in that previous year or years. Such 
unabsorbed depreciation will ' however, be adjusted 
against the profits of business of releva·nt previous 
year after set off of business loss or unabsorbed husi
ness loss, if any, of the assessee. 

In the case of a company assessee for the assess
ment year 1'980-81 the assessment of which was com
puted by the Income-tax Officer after getting directions 
on the draft assessment from the Inspecting Assistant 
Commissioner (Assessment) in August J 983. total 
income though computed at Rs. 11,00,265 was re
duced to nil owing to adjustment of unabsorbed de
preciation relating to the assessment years 1964-65 
and 1965-66. It was however, seen from the assess
ment records pertaining to the assessment year 
1979-80 the assessment of which was finalised in the 
same month (August 1983) , tha t while giving effect 
to the orders of Commissioner of Income-tax 
(Appeals) for the assessmc:nt years 1973-74 and 
1975-76 in January 1983, the unabsorbed deprecia
tion for the assessment years 1964-65 anct 1965-66 
was fully adjusted . Thus by adjusting the unabsorbed 
depreciation again in August 1983 in the assessment 
for the assessment year 1980-81 there was doubJ~ 
adjustment, resulting in under-assessment of income 
by Rs. 11,00,265 involving levy of tax of 
Rs. 7,09,671. 

The comments of the Ministry of Finan~ are 
awa'ited (January 1986) . 

(b) The assessment of a closely held industrial 
company for the assessment year 1976-77 wac; com
pleted in July 1979 determining a business loss of 



Rs 98,998 and carry forward of unabsorbed dep~e~ia-
. · f R 20 27 076. The unabsorbed depreciation 

lion .o s. , , · th 
was adjusted to the extent of Rs. 20,27,013 m e 
assessments for the assessment years 1978-79 and 
1979-80 completed in September 1981 and September 
1982 respectively leaving a balance amo~nt of Rs. 63 
only to be carried forward for set olI m the assess
ment year 1980-81. However, in the assessment for 
the assessment year 1980-8 1 completed in July 1983 
(revised in August 1983) an amount of R s. 1,92,047 
was adjusted as unabsorbed depreciation instead of 
the correct amount of R s. 63. The mistake resulted 

· in excess adjustment of Rs. 1,92,344 with consequent 
short levy of tax of R s. 1,24,061 for the assessment 

year 1980-81. 
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T he Ministrv of Finance have accepted the mistake. 

(c) In the case of a companv unabsorbed deorecia
tion of the assessment year 1969-70 was computed by 
the department at R s. 6,17,305. Out of it a sum of 
R s. 1, 14 ,545 was set off against the income for th<; 
assessment year 1980-81 (revised in August 1983) 
and a further sum of Rs. 2,11,051 was set off against 
the income for the assessment year 1981-82 comput
ed in August 1983. Thus unabsorbed depreciation 
of Rs. 2,91,709 only remained to be i::a.rried forward 
at the end of the assessment year 198 1-82 instead of 
R s. 3,91,679 as computed by the department. ThP. 
mistake resulted in an excess carry forward of un
absorbed depreciation of R s. 99,970 at the en<l of the 
assessment year 1981-82. 

The Ministry of Finance ha.ve accepted the mistake. 

(d) An assessee, a public limited company, claimed 
depreciation of Rs. 6,92,297 on tippers durin•g the 
previous year relevant to the assessment year 1980-
8 1. The cla\m included depreciation of Rs. 4,31 ,287 
on tippers valued at R s. 14,37,624 purchased in the 
subsequent accounting year relevant to assessment year 
1981-82. The Income-tax Officer while assessing the 
income in September 1983 for the assessment year 
1980-81 proposed to disallow the above depreciation 
of R s. 4,31,287 but actually disallowed only 
Rs. 2,61,0 10 leading to excessive allowance of depre
ciation of Rs. l , 70,277 for the assessment yea.r 1980-
81. This resulted in excess carry forward of un
absorbed depreciation to the tune of Rs. 1,70,277 in·
volving potential tax effect of Rs. 98,330. 

( ix ) Under the Income-tax Act, 1961 , in the case 
of any building. machinery, plant or furn iture which 
is sold, dis~arded , demolished or destroyed in the 
nreviou~ yea r, the amount by which the moneys pay
able fall short of the written cjown value thereof, is 

allowed as terminal depreciation provided the defi
ciency is actually written off in. the books of the 
assessee. However, the loss if any, computed under 
the head 'Capital gains' shall be carried for:vard to :he 
following assessment years and set off agamst capital 
gains relating to long term capital assets for those 

assessment years. 

In the assessment of a public limited company for 
the assessment year 1978-79, completed in September 
1981 in a Central circle, the assessing Officer allow-' . . 
ed loss of Rs. 2,67,762 as terminal depreciation on 
the sale of buildings and sanitary fittings. The loss 
was computed by deducting the sale value of buildings 
of R s. 75,000 from the total cost of building at 
R s. 3,27,496 and the written down value of Rs. 15,266 
of sanitary fittings. No deficiency was, howeve:r, 
actually written off in the books of the assessee and 
the original cost and the written down value of the 
assets remained the same. Consequently, no dedue
tion was allowable in respect of the sale of buildings. 
The loss on sale of buildings being, therefore, capital 
loss was required to be set off against capital gains 
relating to Jong-term capital assets and n?t against 
the business income of the assessee. There was thus 
excess allowance of terminal depreciation to the extent 
of Rs. 2,64,181 and consequent excess determ1nation 
of Joss by Rs. 2,64,181. 

The comme,nts of the Ministry of Finance are 
awaited (January 1986). 

2.24 Incorrect grant of additional depreciation 

Under the Income-tax Act, 1961, as amended by 
the Finance (No. 2) Act, 1980 a further deduction 
is allowed by way of additional depreciatton in res
pect of new plant or machinery installed after 31 st 
March, 1980, but before 1st day of April, 1985, the 
additional sum being equal to one-half of the normal 
depreciation in respect of the previous year in which 
such plant or machinery is installed or if the plant 
and machinery is first put to use. in the immediately 
suceeding previous year, then in respect of tbat 
previous year. 

(i) In computing the business income of a com
pany for the asse~sment year 1981-82 (assessment 
completed in November 1983), the assessing officer 
allowed additional deprecia tion of R s. 3,19,455 even 
though the assessee had no: claimed the normal dep
reciation on this machinery which was also not used 
in the relevant pre•.'ious year. The -irregular allow
ance resul ted in under assessment of income of 
R s. 3,19,455 and conseq·uential under-charge of tax 
of Rs. 2,06,047. 

-
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(ii) In !}nother case, for the assessment year 1981-
82 (assessment don'e in February 1984) normal dep
reciation on plant and machinery was allowed · at 
Rs. 5, 14,062, though the additional depreciation 
allowance admissible worked to Rs. 2,57 ,031 the 
actual allowance amounted to R s. 6,78,99 1. This 
resulted in excess grant of additional depreciation 
allowance of R s. 4,21,960 with under-charge of tax 
of Rs. 2,49,484. 

(iii) In a third case, assessment for the assessment 
year 1981-82 was completed in March 1984. While 
allowing additional depreciation or. plant and machi
nery the ~ssessing officer irregularly allowed addi
tional depreciation allowance ~f Rs. 2,23,902 though 
the machinery was installed prior to 31st March 
I 980. This resulted in u nder-assessment of income 
of R s. 2,23,902 and consequent short levy of tax of 
Rs. 1,38,806. 

The Ministry of Finance have accepted the mis
take in two cases. Their reply in the third case ts 
awaited (Janua~y 1986). 

2.25 Incorrect grant of extra depreciation to hotels 

Under the Income-tax Act, 1961, Indian companies 
engaged in the hotel b".lsiness were en\itled to deduc
tion from their business income on account of deve
lopment rebate at the rate of thirty five pe.r cent of 
the actual i:;ost of machine ry . and plant instaped after 
31st March 1967 but , before 1st April 1970 in pre
mises used by it as a hotel and at the rate of twenty 
five per cent where the plant and machinery was 
installed after 1st April 1970 provided sm;h hotel 
was for the til}le being approved by the Central 
Government. By a notification issued in May 1971 
the Central Government abolished the allowance to- · 
wards development rebate in respect ·of plants and 
machinery installed after 31st May 1974. The Fin
ance Act, 1974 as amended by Finance Act, 1975, 
continued the development rebate in respect of cer
tain specific cases. A fter 1st June 1977, the deve
lopment rebate is not admissible on any plant and 
machinery. 

The Income-tax Rules, 1962 provide for . an extra 
allowance of depreciation of an amount equal to one
half of the normal allowance in the case of machi
nery and pla11t installed by an assessee, being an 
Indian company, in premises used by it as a hotel 
where such hotel is for the time being approved by 
the Central Government for the purpose of grant of 
development rebate. 
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With the withdrawal of the deduction ~rn account 
of development rebaLe with effect from 1st June 
1974 and in certain special cases upto 31st May 
1977, there could be no approval by the Central 
Government to hotels for the purpose~ A s there 
cannot be any approval un'der provisions which are 
non-existent the extra allowance of depreciation in 
respect of plant a nd machinery installed in the pre
mises of hotels will not be admissible. 

While completing the income-tax assessments of 
a widely held company engaged in t ote! business for 
the assessment year 1981-82 in F ebruary 1984 the 
assessee company was allowed a sum of R s. 1,66,576 
being extra allowance of depr<!ciation in respect of 
hotels run by it based on the approval given by De
partment of Tourism in the Government of India ih 
June 1980. As the provisions relating to grant ot 
development rebate (except in certain cases) had 
been abolished from 1st June 1974, che grant ot 
extra depreciati<?n 0f Rs. 1,66,576 in respect of ap
proved hotels was not in order. T he incorrect 
allowance resulted in under-assessment of income of 
Rs. 1,66,576 and a short-levy of tax of Rs. 98,486. 

The comments of t!1e Ministry of Finance are 
awaited (January 1986) ., 

2.26 Incorrect allowance of extra shift depreciati-On 

In the case of plant and machinery, extra stun 
depreciation allowance is given where a concern 
claims such allowance on account of double or t riple 
shift working. At the instance of audit, it was clari
fied by the Ministry of F inance in September 1966 
that extra shift allowance should be granted only in 
respect of machmery which has actually worked 
extra shift and not in respect of all machinery of 
the concern which has worked exu·a shift. Similar 
instructions were issued by the Central . Board of 
Direct T axes it) December 1967 pointing 01Jt that 
extra ~hift allowance was being granted without veri
fying as to how many days the plant and ma~hine~y 
had actually worked extrn shift. 

In September 1970, the Boa rd issued in structions 
in modification of their instructicns of D ecember 
1967 stating that where a concern has worked 
double shift or triple shift, extra shift allowance may 
be allowed in respect of the entire plant and machi
nery used by the concern without making any attempt 
to determine the number of days on which each 
machine bad actually worked double or trip~e shif t 
during the relevant previous year. These instruc
tions ran counter to the instructions of September 
1966 issued at the instance of audi~ and as such 
grant of extra shift allowance for the concern as a 



whole without reference to each machinery, is not 
in accordance with the law. The Board was ac-· 
cordingly requested in July 1971 to re-examine the 
question. TI1e Board, however, repeated the ins
tructions in their circular of March 1973. On a 
reference seeking their advice, the ·Ministry of Law 
opined in February 1978 that if in any particular 
year any particular machine or plant was not at all 
used even for a day, the normal depreciation allow
ance was not admissible and as a corollary thereto 
extra shift depreciation would no~ be admissible and 
suggested that the Board's instruction of September 
1970 should be modified. It followed from the Law 
Ministry's advice that depreciation both normal and 
extra shift should be calculated not for the entire 
concern but with ri.!krence to the various items of 
machinery and plant. 
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In January 1979, th.! Board informed audit that 
the extra shift allowance is allowed as a percentage 
of the normal depreciation and where no normal dep
reciation has been allowed on any particular machi
nery, because it has not worked even for a day, no 
extra shift allowance would become allowable on 
it. They added 1hat the Board's instructions of Sep
tember 1970 would not require modification eYen in 
the light of Law Ministry's advice of February 1978. 
It was pointed out to the Board in March 1979 that 
the Act allows depreciation only in respect of plant 
and machinery and not for a concern so that calcula
tion of extra shift allowance on the basis of number 
of days for wh ich the concern as a whole has work
ed extra shift, would be contrary to the provisions 
of the Income-tax Act. The Board agreed in April 
1979 to examine whether the instructions would re
quire any modification . In June 1981 also the 
Ministry informed audit that the matter was under 
consideration in consultation with the Ministry of 
Law. The Board were again requested in June 1982 
to review and revise their instructions of September 
1970. 

The point came before different High Courts on 
a number of occasions. Theo Madras High Court 
held in September 1981 that th·~ Jncome-tax Office.r 
has to apply his mmd and examine whether the 
machinery owned by the assessee has been used by 
him in extra shift. As long as the particular ma
chine has worked extra shift, it would be eligible for 
extra shift allowance on the number of days it has 
worked. Earlier the Calcutta and Allahabad High 
Courts had also held in 1968, 1972, 1974 and 1980 
that the extra sh ift allowance has to be calculated 
in proportion to the number of days the plant and 
machinery had actually worked and not an amount 

equal to the full amount of nonnal depreciation. In 
fact these two High Courts had held even prior to 
the issue of Board's instiuction of September J 970 
that the extra shift altowance should be allowed 
proportionately for the actual number of days the 
machinery had worked. In all these cases, tlle de
partment presented its case and succ~eded in obtain
ing .the Court's ver<li~t that the extra shift allowance 
is to be allowed only for the number of days the 
plant -and machinery has worked double or triple 
shift. There is no judicial decision for the opposite 
view taken in the Board's instruction of September 
1970. 

The non-maintainability in Jaw of Board's Instruc
tions of September 1970 was again pointed out to 
the Board in May 1984 suggesting issue of revised 
instructio~s which would be in con~ormity with the 
Act and judicial pronquncements. 

In February 1985 the Board issued in.;tructions 
directing the asssessing officers to grant i>xtia shift 
allowance on plant and machinery calculating the 
s~me with refer~nce !9 the working .of a factory 
situated at a p!ace and not with ref~egc.e to the 
number of days each plant and machinery have work
ed. These instructions further provide thal where 
a concern has more than one factory the extra ~hift 
allowance will be regulated for each factory in the 
above manner. The revised Instructions are s till 
not in conformity with the provisions of the Jaw. 
Further these instructions have also serious revenue 
implications to the Government. 

The matter has again been referred to the Ministry 
of Finance in May 1985. Their ieply is awaited. 

A few cases where extra shift allowance was in
correctly allowed were reported in the Report of 
the Comptroller and Auditor General of India for 
the year 1982-83 and 1983-84. Det~ls of nine 
representative cases noticed during the year under 
report having a total revenue implication of 
Rs. 19,10,530 are given below. 

The Ministry of Finiance have justified the grant 
of extra shift allowance in five cases sta ting that 
this was in ·conformity with the Board's instruc
tions of February 1985 !September 1970 wh ich as 
mentioned earlier i5 not in accordance with the 
judicial decision in the matter. 

(i) During the previous years ending 3 l st March 
1979 and 31st March 1980 relevant to the assess
ment years 197_,9-80 and 1980-81, a company In 

--

-



.. 

" I -

-

wbieh the pul?Hc are substantially interested pur
chased certain items of plant and machinery and 
claimed extra shift deprecia tion equal to the normal 
depreciation. While completing the assessments 
for the two as~i:ssment years in August 1982, tne 
assessing officer allowed the extra sbjft depreciation 
as claimed by the assessce company. It was noticed 
in Aurut in June 1984 that the plant and machinery 
were actually purchased in different months during 
the course of the respedivc previous years, and the 
machinery had worked for a period ranging from 1 
day to 217 days. A few machinery had worked 
for as small a period as 1 day, 3 days, 5 days, 17 
days, 28 days, 33 d'lys etc. Therefore, in the light 
of the judicial pronouncement the allowance for extra 
shlft allowance at an amount equal to the normal 
depreciation was not in order ancl the claim should 
have been regulated with reference to the actual 
number of days the plant and machinery had actual
ly worked extra shift. The omission to do so re
sulted in excess allowance of depreciation aggregat
ing to Rs. 4,20,330 invoiving sho rt-levy of tax 
(including surtax of Rs. 7G,010) of R s. 3, 15,314 for 
the two assessment years. 

(ii) A private company installed machlnery worth 
Rs. 26,90,047 during the previous year relevant to 
the assessment year 1979-80. Initially ·the assessce 
company claimed extra shift depreciation al10wance 
of Rs. 4,463 on these additions taking into ac
count the dates of installation but revised the claim 
later to Rs. 2,69,041 being one hundred per cent of 
depreciation allowance for triple shift working. !n 
the assessment made in August 1982 the extra shift 
allowance was not limjted to the number of d~ys the 
plant and machinery had actually worked extra 
sruft but was allowed in full. The excess allowance 
resulted in under-assessment of income \'ly 
R s: 2,64,578 with a consequent short-levy of tax ol 
R s. 1,96,368 (includin5 surtax of R s. 29,683). 

(iii ) I rr the case of a public company, extra shift 
depreciation allowance of Rs. 2,21 ,451 was allowed 
on additions of Rs. 22,2 4 ,456 in the assessment for 
the assessment year 1979-80 (completed in January 
1982 and revised in November 1982) witho11t re
gulatin_g the cl~im with reference to the nucnber of 
days of working 0f each machinery. The excessive 
allowance resulted in short-levy of tax of R s. 99,370. 

(iv) In the IJ:SSes-;ment of a closely held company 
for the assessment year 1979-80 (previous year end
ing 31st M arch 1979) comple_ted in September 1982, 
extra shift allowance of R s. 1,95,315 equal to the 
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normal depreciation was allowed for triple shift 
working of machinery valued at Rs. 19,53,153. The 
machlnery was instaUed on various dates between 
10th March 1979 and 30th March 1979 and the 
machinery had thus worked between 2 t<? 22 days 
in the relevant previous year out of 304 day5.. the 
factory had worked triple shift during the relevant 
previous year. If the extra shift a)lowance had 
been restricted to the numbe~ of days for which the 
machinery bad actually worked the amount of allow
ance admissible would be B.s. 4,675 only. The t:xtra 
deduction of Rs. 1,90,640 resulted in short-levy of 
tax of Rs. 1,48,31 8 including surtax of Rs. 28,2 15. 

(v) During the pr~vious year ending 31st March 
1979 relevant to the assessment year 1979-80 a 
widely held company made additions to its machi
nery valued at Rs. 19,56,226 and claimed extra shift 
depreciation allowance thereon at hundred per cent 
of normal depreciatio.n. In the assessment completea 
in July 1982 the extra shift allowance as claimed by 
the assessee was allowed in full. The items of machi
nery were purchased on various dates between 4th 
December 1978 and 23rd March 1979. Even 
assuming that the machineries were installed on the 
very same date of their purchases, tbe total extra 
shift allowance allowable with reference to the num
ber of days each machinery had actually worked dur
ing the previous year, would work out to Rs. 11,865 
as against R s. 1,95,623 allowed in the assessment. 
The excess allowance of R s. 1,83,758 resulted in a 
short levy of income-tax ot R s. 1,06,753 besides a 
surtax liability of Rs. 19 ,251. 

(vi) A public limited company claimed, 
Rs. 1,18,989 and Rs. 1,72,623 ou account of extra 
shift allowan'ce on the newly installed plant and 
machinery for the accounting years ending March 
1982 and 1983 relevant to the assessment yecrrs 
1982-83 and 1983-84 respectively. The claim was 
allqwed by the Department in the assessment 
made in November 1982 and October 1983. It was 
found that according to the Works Manager's certifi
cate kept in the assessment records the company bad 
· installed the new ro:ichinery in February 1982 and 
March 1983 in the relevant assessment years. How
ever- the extra shift allowance was allowed for the 
full year instead of restricting the claim proportion
ate to the numl:!er of <lays the machineries bad actual
ly worked in extra shift. The omission led to excess 
allowance of extra shift deprecbtion of Rs. 1,05,297 

.and Rs. 1,40,089 involving short levy of tax of 
Rs. 66,0 11 and excess carry forward of unabsorbed 
depreciation of Rs. 1,40,089. 



(vii) In the case of a public Jilpited company, extra 
shift allowance on plant and machinery was allowed 
in the assessment for assessment year 1981-82 equal 
to normal depreci.arion for triple shift wqrking of 
the concern instead of restricting the same in pro
portion to the number of days .each n:iachinery h_ad 
actually workeg double and tnple shifts. The m
correct allowance resulted in excess carry forward 
of .unabsorbed depreciation to the extent of 
Rs. ·14,15,554 with a potential tax effect of 
R s. 7,78,550. 

(viii) In the cas~ of a Company, extra shift allow
ance equal to cent per cent of the normal depreciation 
allowance for triple shift working was allO\'ved by 
the income-tax Officer in th~ assessment year 1980-
81 completed iD: September 1983 on the . machinery 
purchased during the relevant previous year. The 
machinery purchased during this year had not work
ed for the entire period and the extra shift allow
ance should have be~n restricted to the proportion
ate amount on the basis of number of days, each 
machinery bad actually worked in triple shift. Out 
of the machines installed during the previous year 
in respect of 5 machines (for which alone the dates 
of rnstallation was available in the assessment re
cords) there was excess allowance of depreciation 
amounting to Rs. l,27,265 (approximately) in the 
assessment year 1980-81 leading to under charge of 
tax of R s. 1,08,352 including penal interest. 

(ix) An assessee company was allowed extra-shift 
allowance for triple shift working equal to normal 
depreciation alloWlince in the assessment year l 978-
79 on new ma~hinery installed during the year. Out 
of the new machinery valuing R s. 20,37,478, machi
neries valuing R s. 16,01 ,753 and Rs. 2,64,340 were 
added in the months of December, 1977 and March, 
1978 respectively and worked for only 121 days. 
The extra-shift allowance was not calculated in pro
portion to the <!Ctual number of days the new machi
nery worked in trii;1e shift to the normal number of 
working days. The mistake resulted in under
assessment of income of R s. 1,05,854 and short levy 
or tax of Rs. 72,243. 

2.27 Other cases of extra shift depreciation allowunce 

(i) Under th.e Income-ta~ Rules, 1962 extra shift 
depreciation allowance shall be allowed upto a 
max1mum of one half of normal depreciation allow
ance where the· concern bad worked double shift 
and upto the maximmn of amount equal to the 
normal allowance where the concern had worked 
triple shift. Further, the extra shift allowance for 
double or triple shift working shall be calculated 
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separately in the propo_rtion which the number of 
days tor which the factory worked double or triple 
shift bears to the normal number of working days 
during the previo11s year. Under the rules normal 
number of working days uuring th~ previous year 
shall be deemecj ~o be a maximum of 180 days in 
ttle case of seasonal factory and a maximum of 240 
days in the case of a non-seasonal factory. 

(i) In the assessment of a private industrial com
pany for the assessment year 1980-81 completed in 
August 1983, extra shift depreciation allowance was 
allowed at hundred per cent of the normal deprecia
tion allowance on machbcry valued at R s. 98,63,100 
in one of the units of the company. The unit started 
functioning from 26 March, 1980, six days prior to 
the close of the relevant previous year which ended 
on 31st March 1980. The Income-tax officer should, 
therefore, restri~t the allowance to six days only 
and calculate the allowance in the proportion of 
6 days to the normal working of 240 days. The 
omission resulted m excess allowance of Rs. 9,61,646 
and a short levy of tax of Rs. 6,20,260. 

The Ministry of Finance have accepted the mis
take. 

(ii) During the previous year ended 31st March 
1979, relevant to the assessment year 1979-80, a 
company commissioned a new unit in Oct~ber 1978 
for the manufacture of industrial alcohol and claim
ed for the assessment year 1979··80 extra shift dep
reciation allowa_nce in respect of the plant and ma
chinery in the unit at one hundred per cent of 
the normal depreciation allowance. The claim was 
allowed by the Income-tax Officer in full for the 
assessment year 1979-80 after getting the direction~ 

from the Inspecting Assistant Commissioner (Assess
ment) on the draft assessment order. The new unit 
was, however, commissioned only during October 
1978 and hence the extra allowance was required to 
be restricted to 155 days being the actual number of 
working days of the unit during the previous year. 
The omission to do so resulted in total short levy of 
tax of Rs. 1 ,79~024 including surtax of R s. 27,681. 

The Ministry of Finance have accepted the mis
taJce. 

(iii) In the as5es!lment for the assessment year 
1979-80 completed in June 1982 an assessee com
pany was allowed extra-shift depreciation allowance 
of Rs. 1,97 ,814 instead of the · correct amount of 
R s. 98,907. The error in calculation led to excess 
allowance of extra-~.hift depreciation allowance of 
R s. 98 ,907 involving short levy of tax of Rs. 81,109 . 

The Ministry ot F inance have accepted the mis
take. 
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(iv) In the assessment of a widely held company 
for the a'ssessment year 1979-80 completed in August 
1982 extra shift allowance of Rs. 2,69,335 was allow
ed calculating the allowance in the proportion of 
number of days which the factory worked double/ 
triple shift bore to 129 days being the actual num
ber of days i t worked extra shifts. According to the 
particulars furnished by the company the . factory 
had actually worked double shift for 20 days and 
triple shi ft for 108 days. A ccordingly, the assess
ing officer should have restricted the extra shift 
allowance to R s. 1,44,768 in the same proportion 
the number of days the factory actually worked extra 
shift hears to 240 days as provided under the Rules. 
The omission resulted in exces~ allowance of 
Rs. 1,25,567 involving short levy of tax of 
Rs. 70,788. The assessment was checked by the 
internaI audit party of the departmem but the mis
take was not detected. 

The comments of the Ministry of F inance are 
awaited ( J anuary 1986) . 

(v) A private limited company started production 
of ii'on and steel in November, 1977 and worked tri
ple shif t for 46 days during the previous year rele
vant to the assessment yea! 1978-79. In the assess
ment completed in Septem ber 1980 for the previous 
year ending on 3 l st December, 1977 relevant to the 
assessment year 1978-79, the assessing officer allow
ed extra sh ift depreciation at the rate of nqrmal dep-
reciation amounting to R s. 10,63,712 instead of 
allowing propor tionate extrn shift depreciation of 
R s. 2,03,878. T his resulterl in an excess computa
tion of loss by R s. 8,59,834 with notional bx effect 
of Rs. 5,41 ,695 . 

(vi) No extra shift depreciation allowance for 
multiple shift is admissible in respect of plant and 
machinery aga inst which the letters NESA appear in 
the depreciation schedule in the Income-tax Rules, 
1962. 

A company in its assessments for the assessment 
years 19 78-79 and 1979-80 claimed special rate of 
depreciation of 15 per cen t on cranes used in its 
construction works. T he company also claimed 
extra shift allowance on th i~ machinery for extra shift 
working. Both the normal depreciation as well as 
extra shift allowance were allowed by the department 
as claimed while comP'leting the assessments for the 
assessment years 1973-79 and 1979-80 in M ay 1983 
and June 1983 respectively. Since special rate of 
depreciation at 15 per cent was allowed on the cranes 
treating them as building contractor's machinery and 
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the letter 'NESA' have also been inscribed agains_t 
them, no extra shift allowa nce was admissible. The 
incorrect grant of extta shift allowance resulted m 
excess allowance of deprecia tion of Rs. 13,67,238 
and Rs. 20,82,462 for the assessment years 1978-79 
and 1979-80 respectively leading to excess carry 
forward of loss by R s. 34,49,750. 

The Ministry of Finance have accepted the mis
take. 

(vii) The Income-tax Rules 1962 prohibit grant 
of extra shift allowance on cretain types of plant and 
machinery specified therein which inter-alia include 
refrigeration plant and for which a !>pecial rate of 
depreciation (15 per cent) has been prescribed . 

In the assessment for the assessment year 1979-80 
completed in September 1982 depreciation at a flat 
rate of 20 per cent including extra shift allowance 
on the refrigeration plant was allowed by the depart
ment as claimed by the assessee-con.pany. No extra 
shift allowance was admissible in respect of refrige
ration plant; instead depreciation at !.pecial rate of 
15 per cent was allowable on it. This erroneous 
grant of extra shift depreciation resulted in excess 
allowance of R s. 1,43,475 with consequent under
charge of tax of Rs. 82,857. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(viii) Under the Income-tax Rules, 1962, no extra 
shift allowance is admissible in respect of sta tionery 
plant and machinery and wirin•gs and fittings of elec
tric light and for installation falling under 'Electrical 
Machinery'. 

In computing the business income of an assessee
company for the previous years relevant to the 
assessment years 1978-79 and 1979-80 extra shift 
allowance of Rs. 1,93 ,282 and Rs. 1,60,902 respec
tively was allowed erroneously in respect of electri
cal machinery / equipment fittings excluding motors 
and process plant which were stationerv. The in•correct 
allowance resulted in an under assess~ent of Income 
of Rs. 3,54, 184 wi th consequent shor t levy of tax 
undercharge of R s. 2,04,550 in the two assessment 
years. 

The comments of the Minjstry of Finance are 
awaited (January 1986) . 



2.28 Incorrect grant of investment allowance 

(i) As per the provisions of the Income tax Act, 
1961, in respect of machinery owned by the assessee 
and used for purpose of business carried on by him, 
a deduction shall be allowed in the previous year of 
installation or in the previous year of first usage, of 
a sum by way of investment allowance, equal to 
twenty-five per cent of the actual cost of the machin
ery to the assessee. No investment allowance is 
admissible on machinery and plant which are not 
used in the industrial udertaldng for the purpose of 
business of construction, manufacture or production 
of article or thing. 

In the assessment of 9 companj~s for the assess
ment years 1979-80 to 1983-84 investment allow
ance of Rs. 41 ,96,581 was erroneously allowed on 
the machinery used by the companies although t'Je 
companies were not engaged in the business of 
construction, manufacture or production. The irre
gular grant resulted in short· levy of tax of 
Rs. 20,11,403 in 5 cases and excess carry forward ot 
loss of Rs. 10,92,575 wi th a potential tax effect of 
~· 6,56,900 in the remaining four cases. 

Details of the cases are as under : 

Sr. Commissioner's Particulars of the mistakes 
No. charge 

Assessment 

Tax under 
charge 

year Rs. 

1. 'A' A private Ltd. company deriv- 9, 72,886 
ving income mainly from 

1981-82 dying and printing of 
fabrics for others and not 
engaged in manufacture 
was erroneously allowed 
investment allowance of 
Rs. 15,08,353. 

2. 'B' Incorrect allowance of in- 5,69,931 
vestment allowance of Rs. 

1980-81 8,83,616 to a company en
gaged in processing yarn 
by different processes such 
as crimping, texturising 
and twisting and not 
actually engaged in manu
facture or production. 

3. 'C' Incorrect allowance of in- 2,40,024 
vestment allowance of Rs. 

1981-82 4,05,962 to a company en
gaged in processing, blend
ing of oil supplied by 
Indian. Oil Corporation 
for which processing fees 
was received by the com
pany. 

4. 'A' Irregular allowance of in- 1,43,875 
---- vestment allowance of Rs. (Potential) 
1981-82 2,43,344 to a company en

gaged in processing of yarn 
and not manufacture. 
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5. 'A' 

1980-81 
1981-82 

6. 'D' 

1980-81 

7. 'E' 

1980-81 to 
1982-83 

8. 'F' 

1979-80 

9. 'D' 

1981-82 & 
1983-84 

2 3 

Rs. 

Incorrect allowance of in- 2,05,121 
vestment a llowance of Rs. (Potential) 
3,23,791 to a company 
merely doing work given 
by customers for which 
labour charges were re-
ceived by the company. 

Incorrect allowance of in- 1,17,904 
vestment allowance of Rs. (Potential) 
2,14,371 to a company run-
ning a cold storage unit, 
and not manufacturing any 
art icle. · 

Incorrect allowance of in- 1,90,000 
vestment allowance of Rs. (Potential) 
3, 11,069 to a company 
engaged in the business of 
storage of potatoes in cold 
storage. 

Erroneous grant of invest- 96,142 
ment allowance of Rs. 
1,40,867 to a hotel which 
was not an industrial under-
taking engaged in the 
manufacture of production 
of articles. 

Incorrect grant of investment 1,32,420 
allowance of Rs. 1,65,208 
on fork Lift Trucks used for 
loading and unloading of 
cargo from ship and not 
used in the manufacture or 
production of things or 
articles. 

In one case the asssessment was completed by 
the lnspec!ing assistant Commissioner (assessment). 

The Ministry of Finance have accepted the mistake 
in one case. While ryot accepting the mJstake in an
other case the Mirustry of Finance stated that the 
cold storage plant carried on manufacturing process 
as has been held by the Punjab and Haryana High 
Qourt and accordingly satisfied. the conditions for 
investment allowance. This is not tenable as ac
cording to the Supreme Court, in a manufacture, 
the commodity should be so transformed so :is to 
loose its original character and should be put to a 
different use. In the cold storage process this does 
not happen. In an another case the Mini•;try of 
Finance have however, argued that th.e assessee com
pany was engaged in the business of blencling of vari
ous types of oils into lubricants/lube oil and the 
blended oil is different from raw materials. The Mioi
strys' reply is not acceptable as blending is only a 
process of mingling intimately the components so 
as to be indistinguishable to get a certain q~Jality al1d 
not a manufacturing operation entitling grant of in
vestment allowance. Mere carrying out the blending 
process mechanically will not alter the position. 

The Ministry's reply in . other cases are awaited 
(January 1986). 

.. 
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II 

(ii) The Act stipulates that investment allow~nce 

shall be allowed on any new machinery or plant 
installed after 31 M arch 1976 in any ind ustrial 
under taking for the purpose of construction, manu· 
facture or production of any article or thing except 
those specified in the list in the E leventh Schedule 
to the Act. 

In the assessment of 4 companies fo r the assess
ment years 1980-81 and 1981-82 investment al
lowacc of R s. 25,46,036 was crroneomly a!iowed on 
the machinery used in the manufact ure of j(~ms Listed 
in Eleventh Schedule. The irregular grant resulted in 
short levy of tax of R s. 15,65,123 in three cases and 
excess carry forward of loss of Rs. 2 ,49,631 with a 
potential tax effect of R s. 1,60,931 in one ca;·e. 
Details of these cases are as under : -

· SI. Commissioners' Particulars of mistakes Tax under 
charge 

Rs. 
No. charge 

Assessment year 

l . 'A' 

198 1-82 

2. 'B' 

1981-82 

3. 'B' 

1980-81 

4. 'C' 

1981-82 

Investment a llowa nce of Rs. 
13,02,053 was erroneously 
allowed on plant & m3chin· 
ery used in the manufacture 
of refrigerators strong 
doors and fire resistant 
cabinets. 

8 ,39,790 

Incorrect gra nt of investment 5, 14, 194 
a llowance of Rs. 7,97,206 
to a new unit of a company 
engaged in processing of 
photographic goods. 

A company engaged in the l ,60,931 
manufacture of soft drinks (Potential) 
using blended flavouring 
concentra tes was.irregularly 
a llowed investment allow-
ance of Rs. 2,49,631. 

Company engaged in manu· 2,11 ,139 
facture of sheet glass and 
glass tubes was allowed in-
vestment allowance of Rs. 
1,97,146. 

T he Min·is try of Finance have accepted the objec
tion in one case; their reply in the remaining 3 
cases is awaited (January 1986) . 

(iii) Industrial co mpany as defined in the Finance 
Act 1966 means a company which is mainly eng
aged "in the business of generation or distribution of 
elect.ricity or any other form of power or in the 
construction of ships or in tbe manufacture of or 
processing of goods or in mining. 

I t has been judicially held that the term fodu :;tri::i l 
company covers a construction company only when 
it is engaged in the cons"truc tion of ships. Hence 

S/1 1 C&AG/85- 11 

71 

companies engaged mainly or otherwise in the cons
true .ion of anything other than ships cannot be 
c0nsidered as industrial companies and n•o invest
ment allowance in respect of plant and ;1.iachinery 
installed therein would be admissiQb. 

A Private Limited company engaged in the exe
cution of contracts for construction of storage and 
fittino sheds, earthwork and fencing of barbed 

0 

wi res etc., claimed and was allowed during the previ-
ous year relevant to !he assessment year 1983-84 
investment allowance of R s. 1,08,895. While com
ple ting the assessment in February, 1 Q84 relief ad
missible to the compa'ny under the Act to newly 
established undertakings was disaik>\,·ed by the 
assessing officer on the ground that i t was n·ot ao 
industrial undertaking. But the investmerit allowance 
claimed by the assessee which was also not admis
sible on similar ground was not wi thdrawn T he 
om1ss10n resulted in short levy of tax of 
R s. 72,555. Jn additi0n, depreciation' allowed to the 
company was a lso not worked out correctly, which 
resulted in . further under assessment of . tax of 
Rs. 23,692. Thus there was aggregate short levy of 
tax of R.s. 96,24 7. 

The comments ot the Ministry of Finance arc 
awaited (January 1986). 

(iv) The Income tax Act, 1961 was nmended by 
the Finance Act, 1977 to provide for hii?.her rate of 
investment allowance at the rate of 35 per cent in 
respect of machinery or plant installed after 30 
fone 1977, but before 1 April 1982 for the pur
pose of manufacture or production of any article or 
thing in cases where the article or thing is manu
factured or produced by the asssesee by using tech
nology or knowhow developed in a article or thing 
invented in a laboratory owned or financed by Gov
ernment or by a public sector company or Univer
sity or a recognised institution subject to the cond ;_ 
tion interalia that the assessee furnishes a certificate 
to this effect from. the pres<.:ribe<l authority. 

(a) In the assessment of a company (assessment 
completed in September 1983) for the assessment 
year 1980-81 investment allowance of R s. 48 .36,324 
at the higher ra,te of 35 per cent wa;. allowed 
on the machinery valued Rs. 1,38,18,068. The hig
her rate of investment allowance was granted fol
lowing the assessment made in March 1982 fo r the 
assessment year 1979-80. The assessment for assess
ment year 1979-80 which was originally complett>d 



in March 1982 granting higher investment allow
ance was set aside by the Commissioner of Income
tax and in the fresh assessment completed in 
October 1984, the investment allowance at 25 per 
cent only bad been allcu;cd on the ground that com
pany bad rtot filed the prescribed certificate for 
grant of h igher investment allowance. As a con
sequence thereof the assessment for the assessment 
year 1980-8 1 should have also been revised to with
draw the higher inv~stment allowance since the 
prescribed certificate had not been furnished by the 
company for the assessment year 1980-8 1 also. 
Failure to do so resulted in underasscssment of 
income of Rs. 13,8 1,807 involving short levy of 
tax of Rs. 8,16,993. 

The Ministry of Finance have accepted the mis
take. 

(b) In the assessment of a company for the as
sessment year 1979.-80 a deduction by way of in
vestment allowance was allowed for a sum of 
Rs. 4,54,85 1 calculated at the rate of 35 per cent 
on the cost o f Rs. 12,99,575 on 22 sets 1.1f T.S.l. 
Anodes installed during the relevant previous year. 
However the requisite certificate from the prescribed 
authority was not furnished alongwith the return of 
income. In the absenee of the certificate, grant of 
investment allowance at the higher rate resulted in 
an un'Clerassessment of income of Rs. 1,29,958 
with consequent under charge of · tax of Rs. 75:051. 

The Ministry of Finan:e have accepted the mis
take. 

(v) No <!eduction of investment allowance shall 
he allowed in respect of any o'ffice appliances or 
plant and machinery installed in any office pre
mises. 

In the assessment c•f J company for the assess
ment year 1982-83 a d.!duciit>n of Rs. J ,48,386 by 
way of investment allowance was allowed in July 
1983 on computer and. data processing machine 
installed in the office premises in the relevant previou s 
year. As machinery installed in office premises does 
not quality for investment allowance, the grant of 
investment allowance was not in order. The irregular 
grant of investment allowance resulted in under 
assessment of income by Rs. 1,48,386 and consequtnt 
short levy of tax of Rs. 91,257. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 
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(vi) Investment allnwancc in respect o ( new plant 
or machinery is admissible subject to tbe condition 
that an amount equal to seventy five percent of the 
allowance is debited t1> the profit and loss account 
of the rel~va.nt previo11; year and credited to re
serve accou nt. In case th~ reserve created is below 
the prescribed percentag~, the investment allowance 
to be granted to the assessee s!J.ould be reduced pro
portionately. 

(a) The assessment of an industrial company in 
which the public are not substan tially interested fo r 
the assessment year 1980-81 was made by the In
come-tax Officer in September 1983 after obtain
ing dirnctions from the Inspecting Assistant Com
missioner (Assessment) on the draft assessrueht 
order and in oomputing the business income of the 
company. the Income-tax Officer allowed invest
ment allowance of Rs. 49,78,456. The assesse<:> 
company had created investment allowance reserve 
of Rs. 34,20,000 onJy in th,! accounts of the pre\i
ous year relevant to t~·: assessment year 1980-81 
instead of the correct reserre of Rs. 37,33,842. 
Based on the reserve of Rs. 34,20,000 actually created 
by the assessee company, it was entitled to the 
investment allowance of Rs. 45,60,000 only. Th is 
resulted in excess grant of investment allowance of 
Rs. 4,18,456 resulting in short levy of tax of 
Rs. 2,69,904. 

The Ministry of Financ~ stated that the assessee 
company wa~ enti tled under the law to make up 
the deficiency but was not given the necec;sary 
notice. This contention is not acceptable as the 
shortfall was not made up before the completion of 
the assessment as required under the law. 

(b) In the case of all assessee company, invest
ment allowance of Rs. 82,4i7 was allowed by the 

· Inspecting Assistar.t Cor;.imi%ioncr (Assessment) in 
the assessment year 1977-78 (assessment made in 
September 1983). Similarly in the assessment made 
in March 1984 for the assessment year 1981-82 
carried forward investP1en1 allowance of Rs. 6,65,33 l 
pertaining to asses5mcrt ye.ar 19 80-81 was· allowed 
to be set off against 1.ts income. However, in both 
these years, no investment allowance reserve was 
created by the company. In the absence of the re
quisite reserve, the gra11 t o~ investment allowance 
was not in order. Irregular grant of investment al
lowance resulted in underassessment of inc0me 
aggregating to Rs. 7,47,758 with consequent short 
levy of tax of Rs. 4 ,40,976 for both the nss~s:nent 

years. 

• 
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The Ministry of Finance have accepted the mis
take for the assessment year 1977-78. Their com
ments for the assessment year 1981-82 are awaited 
(January 1986). 

(vii) The new machinery has been :!Xpla;ned in 
the Act to include machinery or plant which before 
its installation by the assessee was used outside 
India by any other person, or the machinery was 
not used pr~vious to its installation by the 
assessee In India or such rnachinerJ was imported 
ir.'lo India from abroad or no deduction of deprecia
tion in respect · of such machinery has been allowed 
or allowable under the Act in computing the total 
income of any pers0n. 

In the assessment of a widely held industrial com
pany for the assessment years 1978-79 and 1979-80 
completed in Marc 1 1981 and August 1982 res
pectively, • the investment allowance aggregating 
R s. 5.17 lak.hs claim.~d by the asscssee was allowed 
on machinery valued at R~. 20.69 lakhs which were 
taken over from a co-operative federation durin~ the 
relevant previous year:~ As these items of machin
ery were not new but used by the previous owner 
no investgient allowd:1•:c was admi<:sihle _on these 
machinery. The incotrcct allowance of investment 
allowance of Rs. 5. 17 lakhs involved a resultant 
tax effect of Rs. 2.9 lakl1s. 

The comments of the Ministry of Financ.! on the 
paragraph are awaited (January 1986). 

(viii) The Act Furrl!.!r provides tha t, where the 
total income is nil or less than the full amt' unt of 
investment allowan·ce admissible only so much of 
the investment allowance is to be allowec as is 
sufficient to reduce the total ir,come lo nil and the 
balance of investm.:nt allowance is tc be carried 
forward to the following assessment year and so on 
upto eight assessm0 nt years. 

(a) In the case ol a Private Limited C.Jmpany, 
for the assessment year 1980-81 (ass~sment com
pleted in Decemhe r 1932) a sum of Rs. 6,34,927 
on account of carri-~d forward depreciation and 
investment allowar.ce relating to the asscsr.ment 
years 1977-78 to 1979-80 were set off against the 
income cf Rs. 8,90,510. The following mi-;takes w~re 
committaj in the calculation of the amount of car
ried forward depreciation and investment allowance 
in respect of tin assc::ssment years 1977-78 and 
1978-79. 
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\Vhile giving effect to an appellate order in 
January 1981 tor th.-: assessment ;ear 1977-78, a 
deduction of Rs. 2,31,526 was allowed as extra 
shift depreciation allowance as against the correct 
amount of Rs. 8,G8~ by overlooking the deduction 
of R s. 2,22,838 already allowed in the original 
order. 

T he net loss of R~. 3,30,525 to be carried for
ward for the asse.;~m!1t yt:ar 1977-78 arrived at m 
the same revisio-1 order (January 198 J) wa:: in
correctly taken as F:s. 3,67,661 and for the assess
ment year 1978-79 as against the conect amount 
of Rs. 2,88,245 •)!1 account of unabsorbed deprecia
tion and investm0'.\t allowance to 5e · carried for
ward, the amo..int was computed erroneously as 
Rs. 3,76,615 in the assessment made in March 
1981 , due to arithmetical errors. 

These mistakes resulted in undercharge o( income 
of Rs. 3,48,344 111 the assessmen t year 1980-81 
involving short levy of tax of R s. 2,05,954. 

The Ministry t 1f Finance have accepred the mis
take. 

(b) In tbe assessment made in a central circle in 
September 1981 fer the assessment year 1978-19 
of a public limi '.,~d company the total income was 
computed at a loss of Rs. 26,14,51,153 after deducting 
investment allow:mc~ of Rs. 1 7,56,90~ as claimed 
by the assessee company. As there was no positive 
iocome and the total in'Come computed was a loss, 
the deduction of Rs. 1'/ ,56,908 allowl!<l towards 
investment allowance was not in order. The mis
take resulted in inc:orr~ct allowance of Rs. 17,56,908 
and excess deter:nil'!ation of loss ·by Rs. i 7 ,56,908. 

The assessmenl was checked in Internal Audit 
of the department; but the mistake was not no ticed 
by it. 

The comments of the Ministry of Fipaoce :ire 
awited (January 1986). 

(ix) Under the vrovisions of the Income-tax 
Act, 1961 if a mac.hhl'ry on which invcsrment al
lowance is grant·?.:i is sold at an:; time before the 
expiry of eight years from the end of the previous 
year in which it w~s installed the investment allowance 
originally granted has to be withdrawn. 

In the assessment of two companies under the 
charge of two different Commissi01wrs for the 
asses ment years 1979-80 and 1981-82 (assessments 



completed in May 1981 an'd March 1984) invest
ment allowanc~ ot R;. 2,05,058 was allowed on 
machinery installed in the relevant previous years. 
These macilincries were sold durii;g th asscssm .m 
years 1981-82 and ·1982-83 within the prescribed 
period uf eight years. No action was however, taken 
to withdraw the investment allowance incorrectly 
allowed which resulted in undercharge of tax of 
Rs. 1,29,590 in the two cases. 

The Ministry of Finance have acccpl'!<l the mis
take. 

(x) Loose "ool > not being fitted to the maci :i1)\?.f)' 
d~ not form part and parcel of the machinery in 
itself and . thus are n'ot eligible for investment al
lowance. In the computation of busine~s incom::: of 
a company for the a~~,'ssrr: i.:nt yc:u J 9h--;9 in 

September 1982 investment allowance of 
Rs. 2,39,633 was incorrectly allowed on loose tools. 
The incorrect grant . of inve~trnc r~t a\lnwancc- 1:11 

loose tools resulted in ~nder assessment of income 
of Rs. 2,39,633 with consequent short levy of tax 
of Rs. 1,50,968. 

The assessment was ·checked by the Internal 
Audit Party of the department but the mistake was 
not noticed . . 

The comm-ents of the Ministry of Finance are 
awaited (January 1986). 

(xi ) In the computation of the business in::ome of 
another company for the assessmen't year 1980-81, 
deduction by way of investment allowance ot 
Rs. 1,35,763 was allowed by the Inspecting Assistant 
Commissioner (Assessment) on loqse tools, pur
chased during tlie relevant previous year. The in
correct grant of investment allowance on the loose 
tools resulted in under assessment of in·come of 
Rs. 1,35, 763 involving short levy of tax of Rs. 80,270. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 

(xii) Deduction on account .of investment allow
ance is calculated on the basis of the actual cost of 
uew plant or machinery installed and used for the 
purpose of business. Actual cost is defined to mean 
the actual cost of the assets to the assessee reduced 
.by .hat portion of the cost thereof, if any, as has 
.... een met d irectly o r indirectly by any other perso11 c;r 
authority. 

In the assessment of the two companies for the 
assessment years 1 978-79~ 1979-80 and 1982-83, 
while working out the amounts of investment allow
ance admissible, the department omitted to reduce 
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the aggregate subsidy of Rs. 29,14,674 received from 
CentraljState Governments for arriving at t.he actual 
cost of the assets. The omission resulted in excess 
grant of investment allowance of Rs. 5,03,668 and 
resultant under charge of tax of Rs. 2,16,562 in one 
case and excess carry forward of investment allow
ance of Rs. 1,2-8,668 in the other case. 

The comments of the Ministry of Finance in two 
cases are awaited (January 1986) . 

(xiii) No deduction on account of investment al
lowance is allowable on any plant or 1nc~chinery ac
quired an•d used in t11e business by the assessee · if 
whole of the actual cost of it is allowed as a deduc
tion in computing business income in any previous 
year whether by way of depreciation or otherwise. 

For the assessment year 1977-78, an ~ssessee 
company ·claimed deduction of the entire cost of 
plant and machinery of Rs. 1:15,357 incurred on 
scientific research. As investment allowance of 
Rs. 1,93,839 on the sa-id va lue was also claimed in 
the assessment made in September 1980, the assessing 
officer disallowed the assessee's claim of deduct.ion 
of the cost of plant and .machinery and allowed in
vestment allowance of Rs. 1,93,839 thereon. 

Pursuant to an appellate order of November 1981 
directing allowance of the cost of machine.i:y the 
assessment was revised in A pril 1982 and the entire 
cost of Rs. 7,75,357 was allowed as· deduction. The 
cost of the plant and machinery having thus been 
allowed in its . entirety no investment allowa-nce was 
admissible to the assessee.. Accordingly, the deduc
tion of Rs. 1,93,839 already allowed to the assessee 
towards investment allowance was required to be with
drawn. 

The required revision not having been clone there 
was under assessment of business income b.y 
Rs. 1,93 ,839 with consequent tax under charge o!' 
Rs. 1,28,418 (including surtax under charge of 
R~ 21,807) for the assessment year 1977-7S. 

The Ministry of Finance have accepted the mis
take. 

(xiv) ln the assessment for the assessment ·year 
1979-80 made in December 1981 a priv.atc limited 
company was allowed an investment allowance of 
Rs. 1,71,610 on the total cost of the plant and ma
chinery of Rs. 6,86,441. The machmes wortb 
Rs. 3,70,227 were-, however, purchased during the 
period reJevant to the assessment year 1980-8 1. The 
investment allowance for these machines was there
fore, not admissible in the assessment y.ear 1979-80. 
This mistake resulted in . excessive grant of investment 
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allowance amounting to R s. 92,556 involving short 
levy of notional tax of Rs. 53,420. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

2.29 Incorrect grant o~ developm~nt rebate 

( i) Under the provisions of Income-tax Act 1961, 
development rebate is allowable at the prescribed rate 
in respect of new plant and machinery installed before 
.1 June 1974. The development: rebate was aboli
shed with effect from 1 June 1974. As a transitory 
measure, development rebate was allowed under the 
provisions of Finance· Act, 1974 in respect of plant 
and machinery, installed before June 1975 if the 
assessee established that the plant and machinery was 
purchas~ ~r the contract for its purchase was enter
ed Into with the seller before December 1973. In 
respect of plant and machinery installed on or after 
1 June 1975 no devel·opment rebate shottld be 
allowed. 

In the assessment of a public limited industrial 
company for the assessment year 1977-78 (assess
ment completed in August 1980), development re
bate o( Rs . 19, 13,278 was allowed based on ,1 certifi
cate furnished by the assessee that it had installed 
plant and machinery valuing Rs. 72,88,363 in its 
business before the specified date viz. June 1975. It 
was; however, found that : 

(i )" the list of plant and machinery encloc;ec; to 
the cenificate given by the assessee company with 
reference to which the rebate was allowed only in
dicated that the plant and machinery was acquired 
after 31 May 1974 and before 1 June 1975. There 
was no indication about their installationlerect'ion 
before 1 June 1975. 

A part of the machinery was commissioned and the 
trial run was made on 12 June 197 5. 

According to the printed accounts of the company 
for the previous years ended 31 July 1975 and 
31 July 1976, the entire plant and machinery 
acquired at the cost of R s. 1,04,8/,059 was awaiting 
installation as on 31 July 1975. 

A s the plant and machinery was n'Ot instaJJed 
before 1 June 197 5 as claimed in the certificate, fhe 
cbmpany was not entitled for development rebate 
for the 1'SSessme~f year 1977-78. The incorrect 
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grant of development rebate of Rs. 18, 13,278 allow
ed in the assessment year 1977-78 led to short levy 
of (potential) tax of Rs. 10,88,000. 

The comments of the Ministry of Fuiance are 
awaited (January 1986). 

(ii) The Act further provided that if any machi
nery or plant on which development rebate was allow
ed in any a5sessment year was sold or otherwise trans
ferred before the expiry of eight years from the enJ 
of the previous year in which it was installed, the 
development rebate so granted was to be withdrawn, 

· treating ii.' to have been wrongly allowed and the In
come-tax Officer should recompute the income of 
the. assessee for t~e relevant previous years and make 
necessary amendment. 

The term "transfer" in relation to a capital asset 
has been defined in the Act t-o include ihe sale. ex
change or relinquishment of the asset or the extingui
shment of ·any rigb.ts therein or the compulsory ac
quisition thereof under any Jaw. Any profits and 
gains arising from the transfer of a capital asset effec
ted in the previous year shall be chargeable to income 
tax under the head 'Capital gains'. · No capital gains 
tax will however be levied under the Act in the case 
of transfer of any capit:al asset by a company to its 
subsidiary if the parent company holds the whole of 
the share capital of the subsidiary company and the 
subsidiary company is an Indian company. These 
transfc;:rs are not regarded as transfers for the pur
pose of levy of capital gains tax only and for no ot·ber 
purpose. 

(a·) !During the previous year relevant to the 
assessment year 1981-82 a company in which the 
public were substantially interested, which was engaged 
in the manufacture of cotton yarn transferred all the 
assets of one of its units to its wholly owned subsidi
ary company whlch was formed and incorporated in 
March 1980. The assessee company was allowed a 
deduction of Rs. 4,09,212 towards development re
bate and investment allowance in the assessment 
years 1973-74 to 1975-76 and 1977-78 to 1980-81 
on the additions made to its plant and machinery. 
Since these assets were transferred to t'he subsidiary 
company within the period of eight yea r:, fr01n th.:: 

year of their installation, the development rebate and 
investment' allowance amounting to Rs. 4,09,212 
already allowed had to be withdrawn. · 

The Inspecting Assistant C ommissioner who com
pleted the assessment . for the year 1981-82 did not 
however, withdraw the development rebate and in
vestment allowance already allowed . 



The onuss1on to withdraw the development rebate 
and investment allowance resulted in short levy of 
tax of Rs. 3,03,814 including surtax liability of 
Its". 66,659 for the assessment years 1974-75, 1979-
80 and 1980-81 in which years the carried forward 
unabsorbed develo_pment rebate and investment allow
ance was set off. 

The assessment for the assessment year 1980-81 
was checked in Internal Audit; but the mistake Wa.! 

not pointed out by it. 

The Ministry of Finance contended that where a 
holding company vests. one entire unit to its subsidi- ' 
ary company, what is involved is ·an adjustment and 
not a transfer. The Ministry's reply is not tenable 
as it is not in conformity with the provisioµ.s of the 
Income-tax Act, 1961. 

(b) During the previous year relevant to the assess
me.nt year 1980-81 a widely held company tra;ns
ferred certain mac)linery by way of sale and by way . 
of transfer to its subsidiary company. The.>e i t~m::

of machinery had been acquired by the company 
during the previous years relevan't to assessment years 
1972-73 to 1979-80 and a total development rebate I 
investment allowance of Rs. 14,37,568 hi.id oe.;n 
allowed by the department in .the assessments of the
respective assessment years. Consequent upon the 
transfer of the machinery within the specified period 
of eight years, the development rebate!investinent 
allowance allowed in respect of these assets in the 
earlier assessment years was required to be with
drawn. This was however not done while completing 
the assessment for the asses~ent year 1980-13 1 in 
January 1983. The omission to withdraw the deve
lopment rebate/ investment allowance resulted in 
short-levy of tax of Rs. 8,31,989. 

The assessment was checked by the Special Audit 
Party of the department but the mistake was not 
pointed out by it. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(ii i) It has. been judicially· held that when an a:,set 
m:vned by an assessee is destroyed, for which he recei
ved compensation from the insurance company, the 
assessce's righ t over the asset is extinguished HD<i 
hence the said asset is to be treated as 'l'ransferred' 
as defined in the Act. 

In the case of a company development rebRte of 
Rs. 7,80,456 was allowed in the assessment year 
1974-75 on a barge acquired by it during the previ

ous year relevant t'o assessment year 1974-75. The 
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barge was destroyed in an accident in March 198() 
and the-.assessee company received CO·l~ J CDSation Of 

Rs. 18 lakhs from an insurance compan'Y. The re
ceipt of compensation on the destruction of the bargt 
consti tute as 't~ansfer' within the meaning of the In
come-tax Act and as the transfer was within the 
period ·of · 8 years from the expiry of the previous 
year in which the barge was acquired, the develop
ment rebate allowed initially in the assessment year 
1974-75 should have been withdrawn. Omission to 
do so resulted in under assessment of income by 
Rs. 7,80,456 leading to a short levy of tax of 
Rs. 4,91,686. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(iv) For the assessment year 1974-75 a closely 
held company was allowed a development: rebat~ of 
Rs. 1,37,167 on• farm equipment. Due to insuffi
ciency of income this was carried forward and finai;y 
allowed to be set off in the assessment year 1977-78. 
The machinery in respect of which the development 
rebate was allowed was transferred by the assessee 
to its subsidiary company in May 1977. The assessee 
had also withdrawn in the previous year relevant 
to the assessment year 1980-81 the dev;elopment re
bate reserve of Rs. l ,37,167 created it, the accounts 
for the year ended 31 March 1974 relevant to the 
assessment year 197 4-7 5. As the asset was transfer
red in the previous year ended 31 May 1977 and 
the reserve also withdrawn within the prescribed pe
riod of 8 ye&rs, the development rebate allowed was 
requir~d to be withdrawn before May 1981 . The 
omission ·to do so resulted in non-levy of tax of 
Rs. 88,955 for the assesment year 1980-81. 

The Ministry of Finance have accepted the mis-
take. 

(v) One of ·the conditions for the allowance of 
development rebate as prescribed in the Act was 
that the assessee should create a development· rebate 
reserve of an amount equal to seventy five per cent 
the development rebate to be actually allowed ·and 
should utilise the reserve for the purpose of business 
in a period of eight years following the previous year 
in which the reserve was created. If the assessee 
utilises the amount credited to the reserve account 
amongst other things for disl'ribution by way of divi
dend or profits the dev«_lopment rebate originally 
allowed shall be deemed to have been wrongly allow
ed. I t has been judicially held that these provisions 
are mandatory and breach of these cannot be over
looked merely on the ground that the breach was 
technical or venial. 
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During the previous year (August 1974)' relevant 
to the assessment year 1975-76, a widely held com
pany transferred a sum of Rs. 2 crores from out of 
the development rebate reser.ve created in the previ
ous years relevant to the assessment years 1968-69 
to 1970-71 and utilised it for the issue of bonus sha
res to its shareholders. The assessee maintained that 
the capitalisation of the development rebate reserve 
and the issue of bonus shares did not amount to uti li
sation of the reserve f9r a purpose other than the pur
pose of the business of the undertaking as contem
plated under the Act, on the ground th'at the moneys 
represen ted by the reserve were permanently retained 
in that business on such capitalisation. While com
pleting the assessment for the year 1975-76 on 26 
October 1978, the Income-tax Officer accepted this 
contention of the assessee and 'accordingly the deve
lopment rebate allowed in the assessment years 
1968-69 to 1970-71 was not withdrawn. 

The creation and utilisation of the reserve for the 
prescribed period for the purposes of the business Gf 
tlie undertaking is a condition precedent ro the 'allow- , 
ancelretention of the de'Velopment rebate. On the 
issue of the bonus shares by capitalisation of the re
serve, the development: rebate reserve ceased to exist 
and had becom~ the propirty of the shareholders 3" 

their capital. ·Accordingly the development rebate 
allowed in assessment years 1968-69 to 1970-71 ag
gregating to Rs. 3.26 crores was required to be with
drawn. The omission to do so resulted in short levy 

· of income-tax of Rs. 1.88 crores for the assessment 
year 1975-76. 

The remedial action in this case became time bar
red in March 1979. The case came up for audit in 
June 1979 btit records were not made . available. 
Thereafter the records were requisitioned in July 1980 
and August 1981 with the same result's. 

The Ministry of Finance contended in November 
1985 that the is5ue of bonus sba-res on capitalisation 
of development rebate reserve was on the basis of a 
sanction obtained from t'he Controller of capital issu
es and under the guidelines issued by the Controller 
of capital issues and that the development rebate re
serve is considered as a fiee reserve which is 'also 
allowed to be capitalised. Relying on a decision of 
the Gujarat High' Court, the Ministry of Finance 
furth~r contended that by issue of bonus shares, only 
the nomenclature is changed from reserve to c·apital 
and reserves which were already employed for the 
purpose of the business did not cease to be so em
plpved when they were capitalised by issue of bon.us 
shares. 

The argument of the Ministry that the capitalisa
tion of the reserve is autliorised by the Controller of 
Capital Issues is not relevant to an issue that bas to 
he decided strictly according to the prov1s1ons of 
Income-tax Act, 1961. It ~as been judicially held that 
under the Income-tax Act, the reserve should remain 
intact, while being used for the purpose· of the busi
ness of the undertaking. It is not correct to say that 
by issue of bonus shares only the nomenclatm:e is 
changed from reserve to capital, as issue of bonus 
shares results in the conversion of tile reserve into 
capital and the distinct identity of the reserve di~
appears. Further, the owner~ip of the moneys also 
changes and the shareholders become the owners of 
t'he bonus shares issued to them. Thereafter the 
utilisation• of funds is out 0f share capital funds and · 
not out of development rebate reserve funds. Tb.'.ls, 
the reserve had lost its character on its being capita-
1ised and further t:he same had been distributed to 
shareholder by way of bonus shares. Accordingly, 
the requirements of law in regard to enti tlemen t of 
tax relief on development rebate reserve which are 
mandatory were not complied with and as such the 
devel.op-ment' rebate allowed in assessment years 
1968-69 to 1970-71 ought to have been withdrawn. 

2.30 Incorrect computation of capit.al gains 

Under the provisions of the Income-tax Act, 1961, 
the income chargeable under the head 'capital gains' 
shall be computed by deducting from the full value 
.of the consideration, the cost of acquisition of the 
asset including the cost of any improvement's thereto 
and the .expenditure incurred wholly and exclusively 
in connectiqn with the transfer. It has been judici
ally held that where bonus shares are Issued in res
pect of .existing shares held by an assessee t'heir cost 
will be determined by spreaaing the cost of the ori
ginal shares to the assessee on the original shares and 
bonus shares taken together, as if the shares rank pari 
passu and thereafter the cost of each share, original 
as well as bonusi shares will be the average price as 
so worked out. 

(i) During the previous year relevant to the 
assessment year 1980-81 a closely held company held 
15,568 shares consisting of 6,102 original shares of 
face value of Rs. 100 each and 9,466 bonus shares 
of another company. All the shares were acquired 
after 1 January 1964. During this previous year 
the company sold 1,830 original shares and 2, 725 
bonus shares for a consideration of Rs. 10,38,540 at 
Rs. 228 per share. While computing the capital 
gains on the sale of the shares in August 1983, the 



assessing officer took the cost of acquisition at Rs. 
3 9 .16 per share ·as detenn.ined by the average me
thod for bonus shares only and at the face value of 
Rs. 100 per share for original shares and determined 
the long-term capital gains at Rs. 7,48,829. 

After the issue of bonus shares and the f:preading 
of the cost of original as well bonus shares the average 
cost per share worked out to Rs. 39.16 which was to 
be adopted as cost of acquisition per share both for 
original as well as bonus shares. Instead the average 
cost per share was adopted at Rs. 39.16 per_ bonus 
share and Rs. 100 per original share. The omission 
t'o adopt the correct c~st of acquisition resulted in 
under-assessment of income td the extent of Rs. 
1, 11,592 with a consequential short demand of tax 
of Rs. 44,637. 

The Ministry of Finance have accepted the mis
take. 

(ji ) During the previous year relevant to the assess
ment year 1979-80 a company sold its old assets 
for a sum of Rs. 14,82,691. The cost of acquisi Lion 
of these assets was Rs. 7,82,711. TJ:le capital gains 
of Rs. 6,99,980 being the difference between the total 
sale proceeds and the cost of acquisition of the assets 
wa·s however not brought to tax by the assessing offi
cer in the assessment for the assessment year 1979-80. 
The omission resulted in non-levy· of capital gains tax 
of Rs. 2 ,79,990. 

The comments of the Minist'ry of Finance on the 
paragraph are awaited (January 1986). 

2.31 !ncon•e escaping assessment 

m If the advance tax paid by an assessee during 
a fina ncial year exceeqs the amount of the tax deter
mined on regular assessment, the Central Govern
ment' is liable to pay simple interest from the 1st da·y 
of April next following the said financial year to 
the date of regular assessment for the assessment year. 
Such interest constitutes income liable to rax. ·, 

Two companies assessed in two differe n' cl1J rgcs 
received sums totalling Rs. 3,44,248 on account - of 
interest paid by the Government on the excess ad
vance tax paid by them. The interest amounts were 
received by the compani~s during the previous years . 
relevant to assessment years 1975-76 and 1982-83 
respectively. While computing income in respect of 
the.se two assessment years, the Income-tax Officer 
omitted to include the interest amounts in the total 
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incomes. TI1e omission to do so resulted in escape
ment of income from assessment of Rs. 3,44,248 in
volving short levy of tax of Rs. 2,12,109. 

The Ministry of Finance have accepted the mis
take in one case. The comments of the Ministry are 
awaited in another case. . 

( ii) Under the provisions of the Income-tax Act, 
1961, interest is payable by Government on the 
amount of refund due to an assessee if the refund is 
not granted within the time slipolated in the Act. The 
interest so paid by the Government constitu te income 
of the assessee and l;>e chargeable to tax in the assess
ment year relevant to the previous y~ar in which it is 
paid. 

A sum of Rs. 1,86,060 was received by a non-re~i

dent company on account of interest in February 
1981 relevant to the assessment year 1982-83 on 
belated grant of refun•d of Rs. 15.51 Jakhs for the 
assessment years. 1958-59 to 1972-73. The amount 
of interest of Rs. 1,86,060 being income of the asses
see was to be included in this income and subjectC\. 
to tax in the assessment year 1982-83. However, nei
ther the assessee returned the amount of interest nor 

· was ii. brought to tax. in the• assessment for the assess
ment year 1982-83 completed by the Ir.come-tax Ofu· 
ce~ in December 1983. The omission to do so reusfl
ed in ~hart levy of tax of Rs. 1,33,498. 

The Ministry of Finance have accepted the mis
take . 

( iii) Under the provisions of Income-tax Act, 196i 
the total income of a person for any previous year 
includes all income from whatever source derived 
which is rece.ive<l or accrned to him during such pre
vious year. 

(a) While computing the business income of a 
company for the assessment year 1979-80, the in
come of ;Rs. 6,39,599 received on account of interest 
on. sale of assets and shown in the Receipts and Pay
ments Accoui:J.tfbrthe period ending 30 June 1978, 

was not included by the Income-tax Officer in the 
computation of income. Tbe omission resulted in 
escapement of income from tax by Rs. 6,39,599 in
volving short levy of tax of Rs. 4,58,562 .inclusive 
of interest for late filing of the income-t'ax return of 
Rs. 21 ,825 and Rs. 210 refundable by the company 
which was paid earlier for excess payment of advance 
tax. 

The Ministry of 1Finance have accepted the mis
take. 
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( b) A State Governmeat undertaking. following 
the mercantile system of accounting in the previous 
year ending 3 I March 1981 relevant to the assess
mcn 1 year 198 1-82 had not acoountcd for, the income 
earned by it by way of supervision charges recover
able at 17 per cent on the cost of certain works (call
ed 'D asida' works ), und ·~rtaken by it as also income 
arising on rhc sale of lorries a nd t ractor. 

On the escapement of income being pointed out 
in audit in January 1984 the assessing officer initia
ted action · in response to which the assessee company 
filed a revised return in March 1984 for the assess
ment year 198 J-82 including ( i) an amount of R s. 
l 0,41 ,260 rowards supervision charges on Dasida 
works and (ii) profi t of R s. 22,219 on sale of lorries 
and tractors. The escaped income of Rs. 10,63 ,479 
involved tax of Rs. 7,41,094 includfog interest of 
Rs. 1, 12,312 towards delay in filin g of return and 
short payme nt of advance tax. 

The Ministry of F inance have accepted the mis
take. 

(iv) It has been judicially held tha t income is 
accrued when the assessee has acquired a right to 
receive it and created a de bt in his favour. T he Cen-
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tral Board of Direct Taxes also issued instructions in 
June 1978 to tax such income even when the amount 
of such accrued inl'ercst stands credited to a suspense 
Account. A fina ncial corporation providing long 
term finance to industries advanced loan to sick tex
tile mills and had been crediting the amount of 
accrued interest to a suspense account' by debit to . 
respective loan accounts. The amount of nccrued 
interest credited to suspense account in assessment 
years 1975-76 and 1976-77 wa:> Rs. 6,92,228 and 
Rs. 8,65,529 respectively. While completing rhe 
assessments for the two years the accrued interest of 
Rs. 15,57,757 was not however taken into conside
ration by the Inspecting Assistant Commissioner 
( Assessme nt) in Ju ly 1978 and September 1979 re
sulting in short levy of tax amounting to R s. 8,99,600. 

The comments of the Ministry of Finance on the 
paragraph are awaired (January 1986). 

( v) The Income-tax Act, 1961 provides for de
clu-ction. from the income of an assessee for any ex
penditure or trading li ability incurred for the pur
pose of business carried on by the assessee. When, 
on a subsequent elate. the assessee obtains any bene
fit in respect of . uch cxpendit1Jre or trading liability 
allowed earlier, by way of remission or cessation 
thereof the benefit that accrues thereby is deemed 
to be profits and gains of business or profession to 
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be cha rged to income-tax as income of the preyious 
year in which such remission or cessation rakes place. 

(a) A shipping company paid an amount of 
Rs. 3,69,218 as insurance premium during the pre
viou:, year relevant to the assessment year 1980-81 
and the same was allowed as an expenditure by the 
department. An msurance refund amounti ng to 
R s. 1,25,317 was credited to the company's profit 
and loss appropriation account in the previous year 
relevant to the assessment year 1981-82. However 
while completing the assessment for th~ assessment 
year 1981-82, in March 1984, the 3mount of 
Rs. 1,25,317 was not assessed as income and charged 
to tax. As a result, income of R s. l ,25 ,317 escaped 
assessment in the assessment year 1981-82, leading to 
excess carry forward of loss by the same amount, wi th 
a potential tax effect of Rs. 87,566. 

The assessment was check,~d by Internal A udit 
Party of the department but the . mistake was not 
detected by it. 

The mistake has been accepted by the Ministry of 
Finance. 

( b) In the assessment year 1979-80 (assessment 
made in March 1982) a widely held domestic com
pany was allowed a weighted deduction of R s. 
3,21,450 calculated at one and one-half times the 
exrenditure of R s. 2,14,300 incurred by it towards 
rlevelopment of export markets. The said expendi
ture was fully recouped to the assessec subsequen tly in 
the previous year relevant to the assessment year 
1980-81. Consequent on recoupment of the whole 
expenditure of R s. 2,14,300 the benefit of weighted 
deduction of R s. 3,21,450 allowed previously wa'.'> 
i;equired to be treated as inc;ome and taxed in its 
entirety. However, a sum of R s. 2,14,300 was treated 
as income in the assessment year 1980-81 and a sum 
of R s. 1,07,150 escaped assessment leading to under 
char!!e of tax of Rs. 63,352. 

The comments of the Ministry of Fi nance on the 
case are awaited (January 1986). 

( c) In the profit and loss appropriation account for 
the previous year relevant to assessment year 1980-81 
a company credited a sum of R s. 1,64,703 being 
writeback of excess provision for bonus allowed in 
earlier assessment year 1979-80. As the excess pro
vision of bonus had already been allowed in the ear
lier assessment, the su m of Rs. 1,64,703 \Va~ required 
to be treated as income and charged to tax in the 
nsscssment year 1980-81. But in the assessment for 
the asseo;;smcnt year 1980-81 completed in September 



1983, the assessing officer did not include the wri te
back of the excess provision for bonus as income of 
that year. The omission resulted in under assessl!lcnt 
of income of Rs. 65 ,88 1 with .under charge of lax of 
Rs. 46,035 and short levy of ;mere:.t amounting to 
Rs. 26,886 fQr the assessm.::ot year 1980-81. 

The case was seen by the internal audit party of 
the department but the mistake was not detected. 

The comments of Ministry of Finance on 1he case 
are awaited (Janua ry 1986). 

(vi) A private company, showed in its ret~1rn of 
income fo r the previous year ending s~p!embcr l 979 
relevant to Lhe assessment year 1980-8 1 an amount 
of Rs. 6,45,315 as having .been received towards i::er
vice charges from another private limited company 
and the assessment was made in December 1983 by 
!he Income Tax Officer accepting the figure. The 
payer company assessed in the 'ame ward had how
ever, claimed in its return foi:. the previou5 year end
ing September 1979 relevant to 1980-8 1 as having 
paid an amount of Rs. 7,82,014 to the asscssee com
pany towards service charges. Omission to disclose 
the correct amount of service charges received by the 
assets and treat the remaining amount of Rs. 14,03,507 
1,36,699 escaping assessment imrolving a short levy 
of tax of Rs. 95,518. · 

The comments of the Ministry of Finance on the 
paragraph are awaited (Jan uary 1986). 

(vii) An assessec company re:::eived during the 
previous year ending 30 June l 979 relevant to the 
assessment year 1980-8 1, an amount of R!: 40.00.000 
hy way of insurance claim against the destruction of 
ship, and credited Rs. 15.33 ,~32 to its profit and loss 
accoun t for the year ending 30 June 1979 being the 
excess amount over the written d.own value of 
Rs. 24.66,668 of the ship. Tn tbe assessment comp
leted in a central circle, in September 1983 fo r the 
assessmen t year 1980-8 1. it wa<; decided hy the 
fncome-tax Officer to add an amount of Rs. 1,29,825 
out of Rs. ·1 'i,33 .332 a<; orofit on account of sale of 
assets and treat the r maining amount of R s. 14,03.587 
as income of the assessec cornp:rnv. However, whi l(': 
compu ting the income of the as<;~;;see for the assess·· 
ment year 1980-8 1 a <;um of Rs. 1.19.825 was in
correctly deducted from the amo-unt of Rs. 14.03.507 
a'1d a sum of Rs. 12.73.682 onlv wa<; con<;idered as 
income insteact of Rs. 14.03.507. Thi" mi <;takc rr:
snlt<'d in excess rnrrv fn.rward n f lo"" of R". I .29.8.2'i 
with a potential tax c!Tect of R'>. 83 .733. 

The comments of the Ministry of rinancc on the 
para (!raph are awaited (January 1986). 
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(viii) The assessable business income of a prh ale 
limited company for the assessment year 1978-79 
( :messment made in February 1984) was computed 
by the Inspecting Assistant Commissioner (Assess
ment) at a loss of Rs. 27,24,612. While computing 
the income of the company, although the Inspecting 
Assistant Commissioner (Asstt.) added the income 
from house property, sha.re income from the fi rm 
etc .. he did not add the net income of Rs. 1,40,260 
0 11 account of interest on securities, dividend and 
profit on sale of assets etc. The omission to do so 
resulted in underassessment of inc,ome of Rs. J_,40,260 
leading to excess carry forward of loss by an identi
c-al amount with potential short levy of tax of 
Rs. 88,363. 

The Ministry of Finance have accepted the mistaKc. 

(ix) Under the Income-tax Act, 1%1, an assess
ment, reassessment or rccomputation in consequence 
of or to give effect to any finding or direction in an 
a.ppellate order may be completed at any time and 
the normal time limit prescribed under the Act tor 
complefion of assessments or reassessments shall have 
no application. The Act was amended by the Taxa
tion Laws (Amendment) Act, 1970 operative from 
the assessment year 1971-72 fixing a time umit of 
two years for making a fresh assessment pursuant to 
an appellate order, at any time bc[ore the expiry of 
l wo years from the end of the financial year in which 
the order is passed. 

ln the case of a widely held company, for the ass
essment year 1976-77, it was held (April 1982) in 
appeal tliat the interest income of Rs. 2,95,309 on 
delayed payment of compensation wac; not assessable 
in the assessment year i976-77 but was to be spread 
over to the relevant assessment year:; cc•mi:nenclng 
from the assessment year 1964-65. C0nsequently, the 
assessin.g officer revised the assessments for the assess
ment years 1972-73 , 1973-74 and 1974-75 in June 
1982 and also gave corresponding relief for the ass
essment year 1976-77. Tt was noticed in audit in 
January 1984 that the assessment for assessment years 
1.964-65 to 1971-72 and 1975-76 were not simul
taneously revised to assess the interest income per
taining lo each year. The omis>ion resulted in escap
ment of income of Rs. 1 .77.444 and a non-levy of 
tax of Rs. 93.314. 

n n this being pointed out in audit (January 1984) 
the department stated that remedial action for the 
~s~essment years 197 1-72 and 1975--76 arc being ini
tiated and that for the assessment years 1964-65 to 
1970-71 . time was not available to asses~ the interest 
income even at the time of completing the regular 
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assessment for the assessment year 1976-77 in July 
1979. It was again pointed out lMay 1985) !hat 
under the provisions of the Act, as applicable upto tlie 
assessment year 1970-71, the normal time-limits pres
cribed under the Act shall have no :i.pplication where 
as~essment, reassessment or recornputation is made 
on the assessee in consequence of or t<) give eliect to 
a finding or direction o,! an aprellate ltlllhority. Jn 

view of this .assessment for the assessment yea rs 1964-
65 to 1970-7 l were required to be revised and addi
tional demand raised. 

T he comments of the Ministry oE Finance arc awai
teJ (Janu.ary 1986). 

(x) . Under the Income-tax Act, 1961, where an 
asscssee incurs after March 1967 any expenditure of 
a capital nature on scientific research related to his 
business the whole of such expenditure incurred in 
any previous year is allowable as deduction for that 
previous year. If the rrsset is sold $ttbscqucntly with
out having been used for other purposes and the 
proceeds of tl:)e sale together ·with the amount of 
deductions exceed the amount of capital expenditure, 
the excess or the amount of deductions so made, 
whichever is _less is chargeable to tax as business in
come of the previous year in which the sale took 
place. 

An assessec company was :l!lowed during the assess
ment year 1977-78 a deduction of R s. 4,16,988 on 
account of cost of the machinery purchased in March 
1-976 and used fo r scientific r .:seard1. T he n:achinery 
was disposed of for a consideration of R s. 1,10,000 
d urin g the assessment year 1981-82, However this 
amount was not treated as income by the Inspecting 
Assistam Commissione!' (Assessment) at the time of 
completing assessment · for the assessment year 
1981-82 in ,February 1984. The omission resulted 
in the income of R s. 1,10,000 escaping assessment 
involving short levy of tax amounting to Rs. 65.018 
in the assessment year 1981-82. · 

The comments of t.he Ministry of Finance are 
awaited (January ~986). 

2.32 I 11wrrect computation of total i11collie 

Un der the Income-tax Act, 1961, inc0m0 of every 
kind which is not to be excluded from the total in
come shall be cha rgeable to ;ncome-tax under the head 
'i11come from other sources' if it is not charge.able 
to income-tax under any o ther 'specifi ed head . . Such 
income is computed after making deduction of any 
other expenditure not being in the n a ture of capital 
exenditure incurred wholly and exclusively for the 
purpose oE maki ng or earn ing of such income. It has 
been judicially held that_in terest income derived from 
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borrowed funds placed i.n short term deposits by a 
company before c01p.mencernent of. business is income 
from other sources. It has also been held that interest 
pajd in respect of such borrowed funds does not 
constitute expenditure in earning the income. 1t has 
further been held that the expenditure in curred p;:ior 
to the date of setting up or commencement of business 
is not allowable as business expenditure. 

(i) During the previqus year ending 30 June i980 
relevant to tbe assessment year 1981-82 a company 
which was under construction and had not commenced 
production deposited the borrowed funds in shor t 
term fixed deposits with banks an<l earned interest 
income, thereon amounting to Rs. 3,09,939. The 
assessing officer assessed the income of Rs. 2,96,962 
(out of R s. 3,09,939) as "income from other sources" 
after allowing one per cent of pre-operative expenses 
amounting to Rs. 12,977 as having incurred in ea rn
ing the income. While computing the tota l income the 
pre-operative -expenses of Rs. 12,96,465 was set .off 
against the income of R s. 2,96,962 from other so~rces 
though tbc pre-operative expenses were not busiJ.1ess 
expenditure and required to be capitalised. Incorrect 
set off of interest income of R s. 2,%,962 against the 
pre-operative expenses resulted in under assessment 
of income of R s. 2,96,962 involving no n-levy of tax 
of Rs. 1,75,577. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(ii) During the previous years relevant to the 
assess men l years l 9'82-83 and 1983-84 a company 
in which public are substantially inter·ested received 
a loan of $ 60 million from International Bank for 
construction of the factory a nd deposited the bor
rowed funds in short term fixed deposits in banks. 
Tile company earned interest income of Rs. 
L0,25,46,000 on these short term deposits which was 
set oif against tbe expenditure on account of i11terest 
paid by the company on borrowings. As the company 
had not c0mmenced its busienss operations the interest 
received on short term deposits was req Li.ired to b'e 
treated as " income from other sources" and the pre
operative expenses as capital expenditure without being 
set off againsL the income from other sources. The 
incorrect set off of interest income of R s. 10,25,46,000 
a llowed in the assessments made in February 1984 
fof' both the assessment years resulted in the income 
of Rs. 10,25 ,46,000 escaping assessment kading to 
non-levy of tax of Rs. 7,00,56,339. The Department 
has accepted the mistake and re-opened the access
m.ent. 

The Ministry 0f Finance have accepted the 
mistake. 



2.33 Incorrect set of losses 

Where for any assessmcnl year, the nel result of 
tbe computation under the head-Profits and gains 
of business or profession, is a Loss to the asscssec, not 
being a loss sustained in a speculation business, and 
such loss cannot be or is not wholly set off against 
income under any head of incgme in accordance with 
the provisions of the Act, so much of the loss as bas· 
not been so set off shall, subject to the other provi
sions of the Act, be carried forwa19 to the follo\\ ing 
assessment year. No loss shall however, be carried 
forward for more than eight assessment years imme
diately succeeding the asscssm1.:nt year fo r which the 
loss was first computed. 

(i ) The assessment of a banking company for the 
asse~sment year 1979-80 was completed in September 
1982. This was revised iu F~bruary 1983 to give effect 
to an appellate order. The business loss and un
absorbed depreciation relating to the assessmcnl years 
1974-75 to 1978-79 amounting to Rs. 53, 13,188 was 
set off against the revised ~}CQme for the assessmen t 
year 1979-80. The. assessment was again revised in 
March 1983 to allow double tax::i.tiOH relief. 

T he assessment for the assessment year 1977-78 
had also been revised in March 1983 for charging 
certain income which had escaped assessment and 
the actual loss and unabsorbed depreciatlon to be 
carried forward was reduced to Rs. 17,26,571. Conse
quently the b usiness lossj unabsorbed depredation to 
be carried forward and set off for the assessment years 
l974-75 to 1978-79 coq_ectly worked out to Rs~ 
24,36,435 o~ly. Omission to consider the correct 
amount of loss as determined in the revision order of 
March 1983 for the assessment year 1977-78 while 
allowing double taxation relief for the assessment year 
1979-80 subsequently in the same month resulted in 
excess set off of loss by Rs. 28,76,753 involving short 
levy of tax of R s. 12,69,000. In addition an amount 
of R s. 3,47,240 was also .lcviable towards interes t for 
short payment of advance tax. 

Tbe Ministry of F inance have not disputed the 
facts of tl1e case. 

(ii) In the case of an assessee company while 
cornputing the total income for the assessmen t vear 
1981-82 in Decem ber 198J, tile Tncomc-tax officer 
adjusted the brought forward lo:;s of tlic pre\' ious 
years to the extent of Rs. J,15, 11 ,817 determining 
the tota l assessable income as 'nil'. However, the 
brought fo rward loss from previou; years correctly 
worked out to Rs. 1,08,3 1,3 77 only as a resul t of set 
off of Joss of R s. 8,88,978 in the rectifica tion made 
for the assessment year 1980-81 in October 1983 . 
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T he incorrect adjustment of loss of R :;. 1,15,11,817 
instead of Rs. 1,08,31 ,3 77 resul ted in short-assessment 
of income of R s. 6,80,440 in the assessment year 
1981-82 involving short levy of tax of Rs. 6, 17,793 
including interest for non-paywcnt of advance tax . 

The Ministry of Finance h~ve accepted the mistake. 

(iii ) The assessment of a widely held company 
for the assessment year 1979-80 was completed iJ1 
Februa ry 1983 . determ ining the tnxablc inco me as 
'Nil' after adjusting the carried forward business loss 
of Rs. 30,67,867 relating to the assessment year 
1978-79. Tbe assessment for the assessment year 
1978-79 was revised in March 1984 and the correct 
loss to be carried forward for set off in the assesc;ment 
yt:ar 1979-80 was re-determined as R :>. 5,36,666. The 
assessment for the assessment year 197C)-80 was not 
however, correspondingly revised and the excc~s 

arnount of loss carried over was not withdrawn. Omis
~ion to do so resulted in the non-levy of tax ol 
R~ . 5,79,060. 

The Ministry of Finance have inionned that re
medial action was taken in January 19.85 raising addi
tional demand of R s. 5, 79,060 which has been 
collected .. 

(iv) In the assessment of a company made in 
September 1983 for the assessment year 1980-81 Joss 
amoun ting to R s. 8,08,775 for assessment years 
1977-78 and 197~-79 was adjusted against the in
come of the year. It was however found that the 
tota l loss was already adjusted in t he assessment yea r 
1979-80 itself and no business los.> remained to be. 
set off against the income for the assessment year 
1980-81. The do uble adjustment of Joss resulted in 
under-assessment of income of Rs. 8,08, 775 involv
ing short levy of tax of R s. 5,2 1,659 in the assessment 
year 1980-81. 

The Mini.stry of Finance have accepted the mistake. 

(v) While computing the income of u company in 
January 1984 for the assessment year 1983-84 the 
accumulated loss appearing in the balance sheet 
amounting to Rs. 8,41,482 was set off by the as-;css
ing officer against the income of R s. 3,93 ,652 as 
desired by the assessee. H owever, iJ1 tl1e assessment 
orders for the preceding eight assessment years 
1975-76 to 1982-83 no loss had b~cn determined for 
any of these years, except in the assessment year 
1978-79 wherein a loss of only Rs. 7,130 had been 
allowed to be carried forwa rd. T he income of the 
assessec for assessmem year 1983-84 was, therefore, 
to have been assessed at R s. 3,86,522 after setting off 
the loss of R s. 7, 130 brought forward from the assess-
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ment year 1978-79. Instead the department set off 
the Joss of R s. 8,41,482 as shown in the balance sheet 
against the incom~ of R s. 3,86,522 and determined a 
net loss of R s. 4,64,330. T his mistake resulted in 
under-assessment of income of Rs. 3,13,452 involving 
non-levy of tax of. R s. 1,92, 772. 

The assessment has been checked by the lntt:rnal 
Audit p arty of the Dc-partment bu[ the mistake was 
not noticed by it. 

The comments of the Ministry of finance on the 
paragraph are awaited (Januar y 1986). 

(vi) During the previous year relevant to the 
assessment year 198 1-82, a Sta te Sheep !Development 
Corporation (a Government company) debited in its 
profits and loss account, a sum of R s. 9,97,285 rc
prese111ing expenditure on salary, wages, bonus etc. 
The assessee received grant-in-aid of Rs. 5 Iakh.> • 
from the State Government. An addltional grant-in
aid of R s. 2,60,599 was also receivt:d by the Corpora
tion in th(( previous year relevant to the gSS.essment 
year 1981-82 from the State Government towards the 
expenditure incurred by it on inaintai11ing. farms and 
staff transferred by the State Government. 

In the assessment made in Ja1~uary 1984 for the 
assessment year 1981-82, the co rpor1'tion was assessed 
at loss of R s. 6,56,449. Ho wever, while determining 
the loss the additional gran t-iu:-aid amounting to 
Rs. 2,60,599 received by the. assessee company from 
the State Government was not taken into account. 
Omission to do so resulted in· excess ca rry forward · 
of loss by R s. 2,60,599 leading to a potentia l short 
lc.'vy of tax of R s. 1,54,077. 

The assessment was checked by the fn ternal A udi t 
Party of the department but the mistake was not 
detected by it. 

The Ministry of Finance have accepted the m istake. 

( vii) The regular assessment of a closeiy held 
company, for the assessment year 1977-78 was com
pleted in September 1980 d t:tcrmining lhe loss as 
Rs. 17,44, 150. In the revision order of March l 983, 
the loss was recomputed as Rs. 21,61,11 0 comprising 
unabsorbed depreciation of R s. 19,63,386 and un
absorbed investment allowance of Rs. 1,97,724. H ow
ever in the assessm ents for the assessment years 
1978-79 and 1979-80 completed i1j December 1983, 
the In sp ecting A ssistant Commissioner (Asstt.) had 
incorrectly taken the unabsorbed depreciation of 
Rs. 21,61,110 instead of Rs. 19,63,386 and adjusted 
a nother sum of R s. 1,44,322 towards unabsorbed 
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inves tment allowance and carried forward a sum of 
·R s. 53,402 as u nabsorbed investment allowanc~. The 
incorrect set off of the amount resulted in excess carry 
forward of investment allowance of R s. 1, 97, 724 with 
a potential tax effect of Rs. 1,11,466. 

The Ministry of Finance have accepted the mistaxe 

in principle. 

(viii) Under the provisions of the I ncome-tax A.ct, 
t 9fi l, where in respect of any assessrnent year the 
net r esult of the computation under 'Capital gains' 
rela ting lo shor t term capital assets is a. loss, such loss 
can be carried forward and set off only against income 
from short term capital gains in subsequ0ot years and 
not against income under any o ther head of income . 

In the assessment of a company for the assessment 
year 1977-78 (completed in December 1982) ar1 

amount of Rs. 1,36,497 being unabsorbed short term 
capital loss on sa le of motor cars relating to the asse!:i:.
ment year 1976-77 h ad been erron~ously set off 
against· business income. The incorrect set off had 
resulted in under assessment of income by 
R s. 1,36,497 with consequent short levy of tax cf 
Rs. 92,754. 

The com ments of the Ministry of Fmance on the 
paragraph are awaited (January 1986) . 

dx) Under the provisions of the F inance Acts 
applicable to the assessment years 1979-80 and 
1980-8 1, the net agr icu ltura l incom1.; is computed in 
accordance with the rul"\s framed thereunder. Where 
t he result of the computation for the previous year in 
respect of any sou rce of agricultural income is a loss 
such loss sha ll be set off against any other source of 
agt'icultu ra l in come and not against any income from 
business. 

While completing the assessments of a private Li mi
ted co.rnpauy for the assessment years 1979-80 and 
1920-81 in March 1983, the Income-tax Officer 
wrongly allowed the set ofI of the agricul tural loss of 
Rs. 20,038 and R s. 80, 154 respectively against the 
inccme from business as claimed by the assessee. The .· 
incorrect set off of agricultural loss r esulted in aggre
gate short-levy of income-tax of R s. G9.684 . 

The assessments were checked by the Internal Audit 
Party of the Department but the mistake Vvas not 
pointed out by it. 

The Minisry of Finance have acc~ptetl the mistake. 



2. 3.:J. M 1srakes in a~sess111e111s while giving . effect to 
appellate orders 

{i) Jn the assessmen t uf a widely held · company 
for the assessment year 19 79-80 completed by an 
lncome-tax Officer in September 1983 after getting 
directions from the lnspecting Assistant Commissioner 
(Assess1~ent) the entire unabsorbed depreciation. of 
R s. 1,53,48,082 relating to the assessment year 
1976-77 was set off against the n;::t income from busi
ness. The assessment for the assessment year 
1976-77 was revised in Novem\:>er 1983 and the un
absorbed depr~cialion for. that a.>sessment year was 
Pedetermined as Rs. 2,9 1,46,5 12. Consequent to lhe 
revision of the earlier years' assessments, the assess
ments [or tbe assessment years 1979-F-O and 1980-81 
were revised in Novc:mber 1983. In order to allow 
certain reliefs ordered by the Commissioner of In
come-tax (Appeals) the ass::ssments for the assess
ment years 1979-80 and 1980.-8 l were again revised 
in December 1983. 

In the revised assessment for the assessment year 
1980-81 in December 1983, unabsorbed depreciation 
relp,ting to the assessment year 1976-77 was, however, 
set off to the extent of R s. 2,35,13,338 (out of 
Rs. 2,9 l,46,512··determined in November 1983) and 
the balance of. only Rs. 46,33,174 instead of the 
correct amount of Rs. 56,33,174 was carried forward 
for set off against the income of the subsequent a·ssess
ment years. While simultaneou~ly revising the assess
ment for the assessment year 1979-80 in December 
1983 the unabsorbed deprecia.tion of Rs. 1,53,48,082 
already set off in -the assessment made in September 
1983 was also not added oack leading to double 
allowance of depreciation. As a result" thereof un
absorbed depreciation was allo.wed in excess to the 
extent of R s. 1,43,48,082 1fter · taking foto account 
the arith!11e1ical mistake of R s. 10,00,000 leading to 
excess carry forward of loss of an, eql}al amount from 
the assessment year 1980-81 involvin g a potential. ta.:c 
effect of R s. 80,88, 731. 

The Ministry of Finance have accepted the mistake. 

(ii) In the previo us year relevant to the assessment 
year 1979-80 an asscssee company incurred p, liability 
a'mounting to R s. 99,90,362 on account of purchase 
ta.x on alcohol and claimed the liabili ty as deduction 
from its income. This was disallowed by the Income
lax: Officer while completing the assessment in April 
1982. Or. ::ippeal by the assessee company the Com
missioner (Appeals) in his orders of March 1983 
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allowed the liabili ty as deduction and directed the In
come-tax Officer to carry o ut necessary adjustment 
regarding purchase tax l iability on the alcohol .pur-
chased and remaining as closing stock. 

While giving effect to the appellate orders of March 
1983 the Income-tax Officer did not carry out ~djust
ment in respect of the closing stock as at 31 Decem
ber 1978, releva·nt to. tbe · assessment ye~1r 1979-80 . 
As the incidence of purchase tax on the closing stock 
was to the extent of Rs. 20,04,055 the closing stock 
should bave been increased by this amount. Further, 
the opening stock for this year also was required to 
be increased by Rs. 6,92,194 on P.ccount of adjust
inent of closing stock relating to the earlier year. The 
non-adjust ment of purchase tax liability for the open
ing and closing stocks of 1lcohol resulted in ·a net 
under-assessment 0f income of R s. 13,11,86 1 and 
consequent short le.vy of tax of Rs. 7,57,599. 

T he department accepted the mistake a.nd rectified 
the assessment in F ebruary 1985. 

The comments of Ministry of Finance 011 the para
graph arc awaited (January 1986). 

(iii) The assessments of a public limited company 
for the assessment years 1976-77 and 1977-78 were 
revised in M ay 1981 and June 1982 respectively to 
give effect to the orders of the Commissioner of 
Income-tax disallowing the extra shi[t depreciat ion 
allo\ved earlier . Based on the increased written down 
values for these two assessment years, fu rther depre
ciation of R s. 7,33,846 ::..nd R s. 4, 70,373 were allowed 
by the Inspecting Assistant Commi.ssioner (Assess
ment) in the revisions made for the assessment years 
1977-78 and 1978-79 in May 1982 and J une 1982 
respectively. On appeal, the orders of the Commis
sioner of Income-tax, for both the assessment years 
197 6.-77 and 19 77-7 8 were struck down by the 
Appellat-e Tribunal in July 1983. Accordingly, the 
assessments revised in Ma.y 1981 an<l June 1982 for 
the assessment years 1976-77 and 1977-78 were 
again revised in Augu st 1983 and November 
1983 respectively. Consequen tly the assessments 
for the assessment years 1977-78 and 1978J 
79 were to be revised to. withdr::iw the excess 
depreciation of Rs. 7,33,846 and Rs. 4 ,70,373 allow
ed in May 1982 .and June 1982 respectively. The 
[nspecting Assistan t Commi.>sioner (Assessment) how
ever, did not revise simultaneously these assessments 
and the omission to do so resulted in under-assess
ment of income of Rs. 12,04,21 9 with consequent 
under charge of tax of Rs. 6,95,436. 
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On the mistake being pointed out in audit in May 
1984, the department accepted the sn.m~ in January 
1985 and revised the assessments raising an addi
tional demand of Rs. 6,95,712 which had also been 
collected. 

The Ministry of Finance hav0 s tated that the fact 
that the rectificat ions were pending was in the know
ledge of the Inspecting Assistant Comm issioner 
(Assessment) and there was time avai lable therefor. 
However, the r~ctification s were carried· ou t :>.nd addi
tional demand collected on ly when the issues were 
raised in Audit. 

The assessments for the two assessment years were 
checked by the Intern:'}l Audit Party of the depart
ment; but the mistake was not detected by. the de
par tment. 

(iv) Under the prov1s1ons of the ~ncomc-tax Act, 
1961 (Prior to its amendment by th.:: F inance Act, 
J 983) ,· in computing the business income an expor t 
market development allowance was admissible to resi
dent assessecs engaged in the business of export of 
goods outside India or in providing services or faci-
1it ies outs ide India at one and one third times tbe 
qualifying expenditure. In the case of widely held 
domestic companies, tlte deduction \Vas increased 

· from 1 April 1973 to one and one half f imes the 
qualifying expencfiture incurred after the 28 February 
1973 bu t before l April 1978. 

(a) For the assessment yea r 1974-75 (previous year 
ending 31st Decet'nber, 1973) a public l imited com
pany claimed a weighted deduct ion of. Rs . . 7,15,133 
on the qualifying expenditure of Rs. 15,14,400 in
curred prior to and after 1 M arch 1973 i1t the ratio 
of 1 : 5. In t he assessment completed in a Central 
Circle in September 1977, the assessing officer allow
ed a deduct ion of R s. 3,89,907, but the Appellate 
Assistant Commissioner allowed the assessee's claim 
exc~pt f~r one item. T he assessment was accordingly 
revised ~n February 1978 allowing a deduction of 
Rs. 6,90,511. On further appeal, the Appellate Tri
bunal set aside the orders of the Appe11ate Assistant 
Commissioner for reconsideration of the assessee's 
claim. While re-doing the assessment in 
October 198 1, the assessing officer allowed a further 
deduction on the qualifying expenditure of 
Rs. 2,41,987 in the rntio of 10.66 : 89.34 on the 
~asi s of export s::iles . The deduction already aUowed 
m the order of February 1978 was however not with
drawn. Jn the re-assessment the assessing Qfficer h;id 
al<>o held a deduction of R s. 4 ,81,637 n~ ade ·in the 
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revision order of February 1978 as not allowable but 
had not actually disallowed . The excess deduction 
thus resulted in under assessment of _income of 
R s. 3,34,306, the tax effect involved being 
R s. 1,93,060. 

For the assessment year 1975-76, the a-ssessee 
company claimed a deduction of R s. 5,66,366 but in 
the assessment completed in August 1978 the assess
ing officer a.flowed a' deduction of R s. 2,33 ,224 only 
disallowing the deduction in respect of certa in items 
of expenditure. The Commissioner of Income-tax 
(Appeals) partly allowed the assessee's claim and the 
assessment was revised in March 1979. The appel
late Tribunal set aside the order of the Commissi01i.er 
of Income-tax (Appen.ls) for recoJ1sidera tion of the 
deduction allowed. While re-dping the assessment in 
October 1981 ( revised in December 1981) and 
allowing a total deduction of R s. 5,47,122 the assess
ing officer omitted to withd raw the allowance -in res
pect of an expenditure of Rs. 4,25,550 already aUow-; 
ed in the revision. order of March 1979. T his re
sulted m excess deduction of R s. 2,12, 775 involvinm 
additionn.1 ta·x of R s. 1,22,870. The department ' 
accepted the mistake and collected the additional de-· 
mand in December 1983 and January 198~. 

The comments of the Ministry of Finance on the 
paragraph are awaited (Janu ary 1986). 

(b) ln the case of a donwstic company in which 
public were not substantially interested, the income 
tax officer while completing the a.ssessment for tile 
assessment year 1977-78 in February 1980 did not 
allow weighted deduction on expenditu re incurred by 
the assessee company in connection with export of 
goods, though the expenditure amounting lo 
R s. 8,09,686 was allowed as deduction. T he Com
missioner (Appeals) directed t.he assessing officer 
(August 1983) to consider ,th e expenditure of 
R s. 8,09,686 as qualifying for weighted deduction. 
While giving effect to the appella l.e orders in Septem
ber 1983 the assessing officer erroneously allowed the 
~ntire amount of Rs. 8,09,686 as weighted deduction 
m stead of restricting the same to .one third of the 
qualifyin~ sum viz. Rs. 2,69,895 resulting in excess 
computation of business loss by Rs. 5,39, 791 with 
consequent excess carry forward of Joss by the same 
amount involving potent ial rax effect of R s. 3, 11.228. 

The Ministry of Finance have accepted the mistake . 

(v) While computing th~ income of a· co mpanv for 
the assessment year 1980-8 t in May 1983, out of 
R s. 12,87,358, claimed by the company as revenue 



expendit ure on modernisa tion of plant the Income-tax 
Offic.:!r allowed only a sum of Rs. 4.29,120 and treat
ed t he balance viz. Rs. 8,58,238 as capital expendi
ture . On appeal by fhe company, t he ·c ommissioner 
(Appeals), held (December 1983) t hat out of the total 
claim of Rs. 12,87,358 a sum of R s. 1,52,066 only 
was to be treated as capita l expend iture. H owever, 
while revising the o riginal income-ta.x assessment pu r
sua nt to the appellate orders (January 1984), without 
tbe prio r approval of the Tnspcctih·g A ssistant Com- · 
missione r, the Income Tax Officer deducted a sum 
of R s. JI ,35 ,292 (R s. 12,87 ,358- R s. 1,52,066) from 
the income as originally assessed but failed to add 
back the deduction of Rs. 4,29, 120 a.lready a11owed 
in the original assessment. T bis resulted in excess 
a llowance of carry forward Joss of Rs. 3,70.503, for 
the assessment year 1980-81 (af ter set ting off un
absorbed depreciation adjustable to the exten t of 
R s. 58,617 ·of earlier years) for set ofI a'gainst t he 
income for subsequent assessmeut years w}th a con 
sequential short levy of tax of R s. 2,53, 719 in the 
assessment year 1981-82. 

T he Mi nistry of F ina nce have accepted the mis take . 

(vi) In comp uting busi nes~ income of an assessee 
under_ the I ncome-tax A'ct, 196 l , any expend iture of 
revenue or ca'pital nature incurred on scientific re
search relating to the business carried on by an asses
see is allowed as deduction. If any question arises as 
to whether and to what extent any a-sset is being used 
for scientific research, the Central Board of Direct 
Taxes shall refer the case to the prescribed authority. 
whose decision shall · b e final. . 

In the assessr_nent of a private limi ted company for 
lhe assessment yea-r 1978-79 (completed in March 
1981) deduction of Rs. 3,49,268 cla imed to have 
been incurred as capita] expendi tu·re on scientific re
search was disallowed by the Inspecting Assista'o t 
Com missioner (Assessments), as no attempt was made 
by the a·ssessee to establish tha t the i tems of ma.chi
ne1y etc. purchased were meant for scientific research . 

Oo appeal, the Commissioner of I ncome T ax 
(A ppeals) set aside the assessment in July 198 1 with 
lhe _direc tions that the case be referred to the Central 
Board of Direct T axes, for obtain ing the decision of 
the prescribed authority as required under the Jaw 
as to whether the disputed_ assets had been used for 
scientific research or not. 

.The assessing officer while giving appeal effect in 
September 1981. however, allowed the entire runoun t 
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of R s. 3,49,268 claimed by the assessee as deduction. 
Thereafter, the set aside assessment in July 1981 was 
reassessed in September 1982 on the basis of evidence 
produced by the assessee on tile usage; of the assets 
for scient ific research allowing deduction of 
Rs. 2,04, 183 out of Rs. 3,49,268 claimed. While do
ing so, the lnspecting Assistant Commissioner (Assess
ments) , however, overlooked to add back tbe amount 
of Rs. 3,49,268 already allowed as de<:luction in 
September 1981. This resulted in undcrassessment of 
income of R s. 3,49,268 involving short levy of 1 tax 
.of R s. 2,25,928 including interest for short payment 
of advance tax. The D epartment accepted the mis
take and rectified the assessment. 

T he comments o f Minist ry of Fjnancc on the pa ra
graph are awaited (J amrnry 1986). 

(vii) During the course of the assessment of an 
assessee company for the assessment year 1976-77, 
the! assessing officer held that the assessee was entitled 
to depreciation of Rs. 1,5 J ,254 only in respect of ma
chinery against its claim for Rs. 2,70,737 and the 
fur ther claim for extra shift allowance of an equ al' 
amount was also ·not admissible in the absence of 
particulars. In the regular assessment completed in 
August 1979, the assessing officer, however, disallow
ed a su m of R s. 1,19,373 only being tlie excess depre
ciation claimed but the 1:Xtra sh ift allowance of 
Rs. 2, 70, 73 7 was omitted to be disallowed. 'i his re
sul ted in excess allow3nce of depreciati on of . 
Rs. 2,70,737. Jn August 1980 the Commissioner of 
Income-tax (Appea ls) allowed the assessee's appeal for 
the depreciation and extra shift allowance on the ma
chinery. While allowing depreciation and extra shift 
r.llowance according to the appeal order in Jun e 198 J, 
the assessing officer made no adjustment of the sum 
of R s. 2,70,737 allowed erroneously as extra shift 
allowance in the o rder of August J 979 . . 

T he mistake resu lted in double a lJowance of extra 
shift allowance amounting to Rs. 2, 70, 737 with a 
consequent short levy of tax of R s. 1,56,350. 

T he Inten rnl A udit of the department which had 
checked the case could no t de tect the mistake. 

The commen ts of the Mi nistry of Finance on the 
paragraph a re awaited (J a nu a·ry 1986). 

(viii) When a company makes any depos it under 
the Compa nies D eposits (Surchr.rge on I ncome--tax) 
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Scheme, 1976, the amount of surcharge on Incomc
tax payable will be to the extent as bdow :-

(1) In the case where the amount of deposit so 
made is equal to or exceeds the amount of 
surcharge on income tax payable by it, shall 
be nil; and 

(2) in a: case where the amount of the deposit 
so made falls short of the amount of sur
charge on Income-tax payable by it, shall 
be reduced by the amount of the deposit. 

In accordance with the Companies Deposits (Sur
charge on income-tax) Scheme, 1976 an assessee com
pany made a deposit of R s. 39,550 in March 1977, 
in respect of the assessment year 1977-78. Tn the 
assessment completed in August 1980, the Income
tax: officer did not allow the abatement of Rs. 39,550 
on surcharge on income-tax: payable by the assessee on 
the ground that the said deposit was not made before 
the prescribed due date. On an appea-1 preferred by the 
assessee the Appellate Commissioner upheld the de
cision of the Income-tax Officer. On a further appeal 
by the assessee the Appellate Tribunal held that the 
said deposit was actuaUy ma.de before the due date 
and that no surcharge could b~ levied by the J ncome 
tax Officer. In pursuance of the said appellate order, 
the Income tax Officer revised the assessment for the 
assessment year 1977-78 in March, 1983, and did not 
levy any surcharge. A s however, surcharge leviable 
against the assessee amounted to Rs. 91',885, an abate
ment of R s. 39,550 only being the sum deposited by 
the company should have been allowed and the 
balance sum of R s. 52,335 was payable by the assesscr 
as surcharge oo Income-tax. 

The omission resulted in non-levy of surcharge of 
Rs. 5~,335 with consequent short-levy of penal inte
rest aggregating R s. 23,493 for short payment <;f ad
vance tax and belated submission of return of income 
for the assessment year J 977-78. 

The Ministry of Finance have accepted the mis
take. 

(ix) Under the prov1s1ons of the Income-ta'x Act 
1961, any sum paid to an employee as bonus i~ 
allowable as deduction while con~puting business in
come. 

S/11 C&AG/85-13 
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In the case of a company assessee provision for 
bonus amounting to R s. 1,27,570 claimed by the 
company for assessment year 1977-78 was disallowed 
by the Income-tax Officer at the time of completing 
the assessment in August 1982 . The bonus was, 
however, allowed in the assessment year 1978-79 by 
the Income-tax Officer on actual payment. The asse
ssee company had gone in appeal against the djs
allowance made for the assessment year 1977-7 8 and 
the Commissioner of Income-tax (Appeals) admhted 
the company's appeal and allowed the deduction. The 
departments appeal against the orde r<; of Commission
er of Income-tax (Appeals) to the Income-tax Appe
llate Tribunal was rejected, but the Tribunal directed 
the Income-tax Officer to rectify the assessment for 
assessment year l 978-79 to withdraw the deduction 
already allowed. It was noticed in audH that the 
bonus of Rs. 1,27,570 allowed in the assessment year 
1978-79 rema ined to be wi thdravi.11 inspite of the 
directions given by the Income-tax Appellate Tri
bunal. This resulted in under-assessment of income 
of Rs. 1,27,500 involving tax of Rs. 73,640 . 

The Ministry of Finance have accepted the mis
take. 

(x) Under the provisions of the Income-tax Act, 
196 1 a company in which public is not substantially 
interested is required to distribute 'it statutory percen
tage of its distributable income of any previous y~ar 
as dividends within twelve months following the ex
piry of the said previous year. When the actual pro
fits d istributed are less than the statutory requirement 
additional tax is payable &.t the prescribed rates. 
Further the provision of the Act as substituted by the 
Taxation Laws Amendment Act, 1975 is made appli
cable to all the Indian companies and remained in 
force upto 31 March 1978. The amendment made by 
F inance Act (2) 1977, was effective from 1 April 
1978. 

Jn a case the Inspecting Assistant Commissioner 
(Asstt.) levied an additional tax of Rs. 51,000 for 
the assessment year 1977-78 as the dividend declared 
(Rs. 15,300) was less than the statutory requirement 
(Rs. 98,866). This levy was nullified by the Com
missioner of Income-tax (Appeals) in March 1983 
for the reason that the relevant provisions of the In
come-tax: Act was amended by Finance Act (No. 2) 
1977 and was not appljcable to the assessee. The 
Inspecting A ssistant Commisc;ioner (A ssessmen t) 
refunded the amount of R s. 51 ,000 together with 
interest of R s. 12,000 (Total R s. 63 ,000) at the time 
of rectification carried out in November 1983. 

The department neither brought the correct posi-
tion of law to the notice of the Commissioner or 



Income-tax (Appeals) nor filed an appeal before the 
Tribunal thus foregoing a revenue of Rs. 63,000. 

The case was reported to the Commissioner of In
come-tax in May 1985. Reply is awaited . 

The case was checked by the Internal Audit Party 
of the Department but the mistake was not detected 

by it. 
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The comments of Ministry of Finance o n the · 
paragraph arc awaited (January 1986) . 

I NCORRECf EXEMPTIONS AND EXCf:SS 
RELIEFS 

2.35 ln<"on·cct deductiou under Chnpter VI-A of the 
Act 

Under the provisions of Chapter VI-A of the In 
come-tax Act, 1961 , certain deduction are admissi
ble from the gross total 1neon1e of an assessce in 

arriving at the net income chargeable to tax. The 
over-riding condition is that the total deduction should 
not exceed the gross total income of the assessee. 
Gross tota l income has been defined in the Act as the 
total income computed in accordance with the pro
visions of the Act before making deductions under 
Chapter VI-A. Where set off of unabsorbed loss, 
depreciation, investment allowance etc. of earlier 
years, being au ante-rior stage, results i.n reclucing the 
total income to nil or to loss. no deduction under 
Chapter VI-A is admissible. 

While completing the assessment of six assessees 
(companies) for the assessment years 1979-80 to 
1981-82 and 1983-84 under the charge of six Com
missioners, deduction amounting to R s. 39.32 lakhs 
towards intercorporate dividends, royalty received 
from foreign enterprises, profits and gains of newly 
established industrial undertakings in backward areas 
etc. wac; made by ri llowing the deduct ion on the gross 
to ta l income without reducing it by the amount of 
unabsorbed depreciation, develc pment rebate and in
vestment allowance as required under the Act and 
without rest ricting the deduction to the gross tota l 
income as so computed . This resulted in short levy 
of tax of R s. 3.64 Iakhs in five cases and excess carry 
forward of unabsorbed depreciation allowance and 
investment allowance to the tune of R s. 34.92 lakbs 
in two cases. 

Jn two cases, the assessments were completed by 
the Inspecting Assistant Commissioner (Assessment) . 

The Ministry cf Finanet: have a<;eepted the mis
takes in all these cases. 

2.36 Incorrect allm"r'3DCC of relief in respect of newly 
established business widertak.ing 

' 
Under the provisions of Income-tax Act, 1961, prior 

to its amendment by the Finance Act, 1980 with 
effect from the assessment year 1981-82 where the 
gross to tal income of an assessee included any pro
fics and gains derived from a newly established under
taking which went into production before 1 April 
1981, the assessee became entitled to tax relief in 
respect of such profits and gains upto 6 per cent per 
annum 7t per cent from 1 April 1976 of capi
tal employed in the undertaking in the assessment 
year in which it began to manufacture or produce 
a rticles and also in each of the four succeeding asse
!>Sment years. 

Where, however, such profi ts and gains fall short 
of the relevant a mount of capital employed during 
the previous year the amount of such short fa ll or 
deficiency was to be carried forward and set off 
against future pro~ts upto the seventh assessment 
year recko ned from the end of initial assessment 
year. 

The method of computing capital employed in the 
ind ustrial und~rtaking was laid down in Income-tax: 
Rules. 1962 according to which the capital employed 
would be the value of assets on the first day of the 
computation period of the undertaking, as reduced by 
moneys and debts owed by the assessee on that day. 

\ 

Further in the computation of the value of capital 
employed in the industrial undertaking, the value of 
depreciable assets should be taken at their written 
down value as on the first day of the computation 
period. The capital employed was calculated on the 
basi<; of owned capital and reserves only exclusive of 
borrowed capital. By an amendment through the 
Finance Act, 1980 to the Act, the provisions of the 
Rules were incorporated in the Act itself retrospec
tively from 1 April 1972. 

(i) In the assessment of 12 companies adoption 
of inflated figures of capital emoloyed and application 
of incorrect rate for purposes of calculating the relief 
in respect of newly established undertakings resulted 
in exce'ss allowance of relief totalling R s. 1,14.99,896 
leading to short-levy of tax of Rs. 54,35.464 in 8 

-
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cases and excess carr)r forward of Joss with potential 
tax effect of Rs. 14,85,296 in four cases. 

The details are as under :-

Sr. C.I.T. 
No. - ---

Asstt. Year 

2 

1. B 
1975-76 & 
1977-78 

2. c 
1980-81 

3. D 
1980-81 

4. A 
1973-74 

5. E 
1976-77 to 
1978-79 

6. E 
l 980:-81 

7. F 
l 982-83 

8. G 
1977-78 

Nature of mistake 

3 

Double deduction or carried 
forward deficiency of tax 
holiday relier of Rs. 
57, I 5,000, once in assess
ment year 1974-75 and a lso 
in assessment years 1975-76 
and 1977-78. 

Omission to withdraw exce<;s 
tax holiday relief of Rs. 
6,07,923 in assessment year 
l 980-81 arising out of re
determination of tax holi
day relief for the assess
ment yea rs 1977-78 to 1979-
80. 

Tax 
effect 

Rs. 

4 

33,00,412 

4,58,830 
(Potentia l 
Tax) 

Incorrect adoption of the 5,09.765 
value of the tota l assets and (Potentia l 
o mission to deduct lia- tax) 
bilities from the capita l em-
ployed. 

Omission to revise the asses5-
ment fo r the assessment 
year 1973-74 consequent on 
the retrospective amend
ment of Act by Finance Act 
1980 to redetermine the 
tax holiday relief as a result 
of which, against a tax 
holiday relief due of Rs. 
22,378, relief o f Rs. 2,63,349 
wJs allowed. 

(a) Omission to deduct bor
rowed capital secured loans 
and loans to sundry credi
tors. 

(b) Incorrect deduction of 
value of depreciable assets 
at the book value on the 
iirst day of computation 
period inste.1d or wri tten 
down value. 

(c) Erroneous a pplications of 
rate of relief of 7~ per 
cent or the capital emplo
yed instead of correct rate 
of 6 per cent. 

Excess adjustment of Rs. 
5,93,665·or carried forward 
tax holiday relief. 

1,47,654 

37,624 
2,77,970 

(Potentia l 
tax). 

3,51,005 

Incorrect a llowance of tax 3,47,989 
holiday relief of Rs. 6,17,277 a nd penal 
for the sixth assessment interest of 
year instead of restricting Rs. 56,916 
relief to five assessment 
y, ars only. 

Erroneous allowance of tax 
holiday relief o f Rs. 
3,33,761 beyond the seventh 
assessment year reckoned 
from the end of the initial 
asse~sment year. 

2, 10,263 
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2 

9. H 
1977-78 

10. A 
1979-80 

11. I 
1979-80 

12. J 
1979-80 

3 

Incorrect adoption of va lue 
of assets of Rs. 1,04,87,059 
instead of Rs. 77,43,368 as 
on the first day of the com
putation period. 

Erroneous addition of assets 
of value of Rs. 39,82,620 
not acquired on the first 
day of the computation per
iod. 

Written down value of assets 
was incorrectly adopted. 
Also relief was ..:rroneously 
calculated at 6 per cent in
, :ead of a t 7i P· r cent 
o:· the capital employed. 

Carried forward tax holiday 
relief of Rs. 7,12,886 of one 
ship which would have 
lapsed was erroneously set 
off against income from 
another unit. 

4 

3,06,395 

J,76,604 

2,38,731 
(Po tential 
tax) 

5,00,602 

Of these 12 companies, 2 companies were assessed 
by Inspecting Assistant Commissioners (Assessment). 
The assessment of 3 companies were checked by the 
internal audit party of the department but the mis
takes were not detected. 

The Ministry of Finance have accepted the mistakes 
in four cases and the comments of the Ministry are 
awaited in the remaining cases. 

(ii) A company having income from old and new 
units did not keep separate accounts for the new 
unit and prepared a combined profit and Joss account. 
In the assessment years 1976-77 to 1980-81, the pro
fit from the new unit was not sufficient to absorb 
the full amount of deduction. With a view to avail
ing of full deduction, it allocated the profit amongst 
old and new units on an ad-hoc basis inflating the 
profit of new unit .and decreasing the profit of the 
old unit. In such cases, according to the decision 
of the Calcutta High Court (September 1975) the 
quantum of capital and profit of new unit should be 
determined on methods based on recognised commer
cial principles. One such method is to base the c~
culation on the comparative position of assets and 
the ratio between the old and new units as 1 : 3. The 
assessed income for the assessment years 1976-77 to 
1980-81 allocable to old and new units according to 
the ratio was Rs. 4,57 ,260 and Rs. 9,14,540 against 
Rs. 1,04,980 and Rs. 12,66,820 respectively actually 
adopted by the assessing <?fficer resulting in under
assessment of income from old unit to the extent of 
Rs. 3,52,280 and short levy of tax of Rs. 2,04,600. 
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Further in the assessments for the assessment years 
1974-75 to 1976-77 made as a result of appellate 
orders of January 1980 deduction was worked out by 
taking average capital employed during the year and 
not capital employed as on first day of computation 
periad as laid down in the Act. Though the Jaw 

was amended with retrospective effect, appellate au
thorities were not approached to rectify their order, 
which resulted in excess allowance of deduction. 
Money borrowed was also not deducted from the 
value of assets. In assessment year 1977-78 the 
amount of term loan and current liabilities aggrega
tin_g Rs. 37,60,178 was not deducted from !be value 
of assets. The mistake resulted in allowance of 
excess deduction amounting to Rs. 13,06,505 in 
assessment years 1974-75 to 1977-78. This had 
potential tax effect of Rs. 7 ,54,500 at the ra tes 
applicable to assessment year 1977-78. 

The CQmments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(iii) With effect from 1 April 1981, where gross 
total income of a company includes profits and gains 
derived from a new industrial undertaking the com
pany is entitled to a deduction of 25 per cent of such 
profits for a period of eight years including the year 
in which th e manufacture has started. 

In the assessment of a company for the assessment 
year 1983-84 (completed in July 1983 and rectified 
in March 1984) the Income-tax Officer determined 
the profits of the new industrial undertaking as 
Rs. 6,56,047 and allowed a deduction of Rs. 1,64,012 
(25 per cent of profits) towards relief for the new 
industrial undertaking, while determining the profits 
tbe fucome-tax Officer overlooked to take into 'ac
co..unt the investment allowance of R s. 9,89,995 
admitted to the new unit. As after providing invest
ment allowance, the profits of the new unit are nil, 
the_ assessee was not entitled to any deduction to
wards new industrial undertaking profits. The in
oo.rrect deduction of Rs. 1,64,012 resulted in tax 
under charge of Rs. 1.11 ,967 (including excess pay
ment of interest on advance tax and surta.x under
charge) . 

The case was checked by Internal Audit of the 
department but the mistake was not detected by 
them. 

The Ministry of Finance have accepted the mis
take·. 

2.:n Incorrect deduction ill respect of newly estab
lished undertakings in backward areas 

Under the provisions of Income-tax Act, 1961, 
where the gross income of an assessee includes any 
profits -and gains derived from an Industrial Under
takings established in backward areas, a deduction of 
twenty per cent of profits derived from such under
takings is allowed in computing taxable income for a 
period of ten years. However where the undertaking 
starts production ·after 1 December 1970 but before 
1 April 1973, the period for which the deduction 
will be allowed is to be reduced by the number of 
assessment years which expired before the assessment 
year 1974-75. In addition, the assessee is also en
titled to tax relief in respect of such profi ts and gains 
upto six per cent of the capital employed in the 
undertaking in the assessment year in which it begins 
to manufacture or produce articles and also in each 
of the four succeeding assessment years. The Act, 
however, · prohibits such deduction/ rel ief to an indu
strial undertaking which is formed by splitting up or 
reconstruction of the business already in existence. 

(i) After d issolving the partnership firm in D e
cember 1980, the erstwhile partners formed a private 
company in February 1981 transk rring to the company 
the plant and machinery previously used by the .firm. 
At the time of completing the assessments of the 
company for the assessment years 1982-83 and 1983-
84 in November 1983 and M3rch 1984 respectively, 
deductions of twenty per cent of profits and tax relief 
in respect of such profits and gains upto six per cent 
of tbe capital employed were allowed. As the indu
strial undertaking was estabilshed by reconstruction 
of a business already in existence the assessee was 
not enti tled to the allowance. The incorrect deduc
tion/ relief resulted in short computation of income of 
Rs. 8,85,601 in the assessment years 1982-83 and 
1983-84 leading to aggregate tax under charge of 
R -; . 5,44,645. 

The comments of the Ministry of Finance on the 
case are awaited (January 1986) . 

(ii) In the assessments of a company for the assess
ment years 1982-83 and 1983-84 deduction in res
pect of profits and gains from new industrial under
taking in backward areas was allowed to the extent 
of Rs. 37,434 and Rs. 57,000 respectively. It was 
noticed that the production of the company bad ac
tually commenced from the assessment year 1972-73. 
Hence the specified deduction was available for eight 
years commencing from the assessment year 1974-75, 
i.e . upto the assessment year 1981-82 only. The 
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allowance of the aforesaid deduction in the asses
sment years 1982-83 and 1983-84 was therefore not 
correct leading to under assessment of income by 
Rs. 37,434 and Rs. 57,000 respectively. F urther in 
the assessment for 1981-82 the aforesaid deduction 
was allowed on the gross income befo re allowance of 
investment allowance instead of on net income only 
leading to excess allowance of deduction of Rs. 4,006 
and under assessmen t of income by the same amount. 
The mistakes resulted in total tax under charge of 
Rs. 75,005 ( including, p enal intere:.t) in th~ assess
ment years 1981-82 to 1983-84. 

The comments of the Ministry of Finance on the 
case are awaited. (January 1986) . 

2.38 Incorrect exemption of dividend income 

Under the Income-tax Act. 1961, where any divi
dend is declared by a company from out of profits 
attributable to the relief granted to it under the Act 
in respect of a new industrial undertaking set up by 
it the dividend or the part thereof which is so a ttri
butable to the tax holiday relief will be exempt from 
income-tax. For this purpose the Income-tax OJlicer 
is required to issue a' certificate indicating the extent 
to which the dividend declared by the company would 
be so exempt from tax. 

In the case of a widely held company the assessing 
officer issued a certificate stating that the entire divi
dcml declare'() by the company for the year ended 
31 March !"977 would be exempt frcm tax. As against 
a tax holiday relief amounting to Rs. 2,91 ,32,013 
available for the year ended 31 March 1975 the 
assessing officer had issued a certificate in March 
1983 exempting the full dividend of Rs. 1,60,00,000 
for the year ended 31 March 1975. The balance of 
tax holiday relief available as at the end of 31 March 
1975 was only Rs. 1,31 ,32,013 and further dividends 
of Rs. 80,00,000 were declared for each of the years 
ended 31 March 1976 and 31 March 1977 respec
tively. Out of the dividends of Rs. 80,00,000 dec
lared for the year ended 31 March 1977 only an 
amount of R s. 51,32,013 would be held as paid out 
of tax holiday profits and be exempt. The incorrect 
exemption to the full extent of Rs. 80,00,000 granted 
by the Income-tax Officer in respect of the dividend 
declared for the year ended 31 March 1977 instead 
of restricting it to Rs. 51,32,013 resulted in dividend 
of Rs. 28,67,987 escaping tax liability in the hands 
of the shareholders. Assuming an average rate of 
tax of 40 per cent in their hands the incorrect exemp
tion would result in a short levy of tax in the hands 
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of the shareholders to the extent of Rs. 12,62,000 
(approx). 

The comments of the Ministry of Finance on the 
paragraph are awaited. (January 1986). 

2.39 Incorrect deduction in respect of intcrcorporate 
dividends 

Under the Income Tax Act, 1961 , in the case of a 
· domestic company, where the gross total income in~ 
eluding any income by way of dividends from another 
domestic company, there shall be allowed in.computing 
the total income, a deduction at a specified percentage 
of such income. The Act was amended through 
Finance Act (No. 2) 1980 with retrospective effect 
from 1st April 1968 to provide tha t the deduction on 
account of intercorporate dividends is to be· aUowed 
with reference to the net dividend income as computed 
in accordance with the pro visions of the Act and not 
on the gross amount of the dividc.11d. The Act further 
stipulates that where the gross total of an asses ·ee in
cludes any income by way of dividends on shares in 
a company attributable to profits and gains from the 
new industrial undertaking of such company a deduc
tion equal to the whole of such dividend attributable 
Lo such profits and gains of the undertaking shall be 
allowed in computing the i31come of the assessee. 

In the case of three assessees (companies) under 
the charge of three Commissioner. , excess deduction 
amounting to Rs. 18.75 lakhs was made by allowing 
the deduction towards intercorporate d ividends on the 
gross amount of dividends instead of on the net 
amount during the assessment years 1971-72 to 1972-
73, 1974-75 to 1980-81 and 1982-83 resulting in 
short levy of tax totalling to Rs. 10.99 lakhs for the 
assessment years 1972-73, 1974-75 and 1975-76. 
Two of the assessments have been completed after the 
amendment to the Act in 1980 propounding the cor
rect position in law. In the other cases the excess 
deduction originally allowed in the assessments was 
not withdrawn despite the amendment to the Act 
retrospectively from 1 April 1968. One ca-sc had 
been checked by the Internal Audit Party of the 
department and the mistake was not noticed by it. 

In two cases the mistakes have been accepted hy 
the department. 

The Ministry of Finance have accepted the mis
take in one case. Their comments in other cases are 
awaited (January 1986) . 
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2.40 Incorrect deduction allowed on income for tech
nkal services rendered outside Inda 

Under the Income-lax Act, 1961, where the gross 
total income of an Indian company includes income 
by way of royalty, fees or any similar payment rece
ived by the company from foreign Government or a 
foreign enterprise in consideration for technical ser
vices rendered outside Indi~ to tl;ie !oreign enterprise, 
under an agreement approved by the Board and such 
income is received in convertible foreign exchange in 
India, a deduction of the whole of such income 
shall be allowed in computing the total income of the 
company. The payments made by the foreign enter
prise to the Indian company for or to cover overhead 
and establishment expenses in India and included in 
the fees or other similar payment received do not 
partake the character of income as defined in the 
Act. It was also clarified by the Board in their cir
cular of December 1975 that services such as those 
relating to management, organisation, sales, finance 
and accounts and technical service<; which are ren
dered or to be req,dered in India will not qualify for 
such deduction. 

( i) A public limited company engaged in the ex
ecution oi contracts abroad, claimed a deduction of 
Rs. 1,14,96,227 for the assessment year 1980-81 
as income representing fees for technical services 
received from foreign concern. While completing the 
a!>sessment in September 1983, the assessing oflicer 
disallowed a sum of Rs. 81, 746 only on account of 
reimbursement of overhead expenses incurred in 
India, whereas the amount of overhead expenses 
actually amounted to 57,63,066 Rials equivalent 
to Rs. 6,70,317. Thus the correct amount of dis
allowance on this account should have been 
Rs. 6,70,317 instead of Rs. 8 1,746 disallowed by the 
·assessing officer. The omission to disallow the correct 
amount of over head expenses r_esulted in short levy 
of tax of Rs. 3,47,992. · 

The department did not also consider similar pay
ment in another contract amounting to Rs. 2,97,905 
involving g further tax demand of Rs. 1,76,135. 

The total short levy of tax on this account was 
Rs. 5,24,127. 

The comments of Ministrv of F inance on the 
paragraph are awaited (January 1986). 

( ii) An assessee company received payments of 
Rs. 9 ,39,007 and Rs. 5.08,300 in the previous years 
relevant to assessment years 1981-82 and 1982-83 
respectively from foreign governments for rendering 

technical service for execution of works in those 
countries. The Inspecting Assi!;tant Commissioner 
(Assessment) while co~pleting assessment for assess
ment years 1981-82 and 1982-83 in October 1983 
and February 1982 respectively allowed deduction of 
these receipts from gross total income without taking 
into account the expenditure of Rs. 4,43,264 and 
Rs. 4,37,047 incurred in earning the income in the 
assessment years 1981-82 and 1982-83 respectively. 
This resulted in underassessment of income of 
Rs. 8,8<Y,311 in these years involving short levy of 
tax. of Rs. 6,00,720 including excess interest allowed 
for excess payment of advance tax. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986) . 

2.4 1 Incorrect exemption of income of a Warehouse 

Under the provisions of the Income-tax Act, J 961, 
in the case of an authority constituted under any law 
for the time being in force fQ_r the marketing of com
modities, any income derived fro.m the Jetting of go
downs or warehouses for storage, processing or faci
lita'ting the marketing of commodities would be l!X

empt from Income-tax. What is exempt under the 
aforesaid provisions is the income d~rived from the 
specific activities mentioned therein and not in res
pect of other incomes. This view has also been held 
by the Madhya Pradesh High Court ( l 33-ITR-158) 
in January 1981. 

D uring the previous year relevant to the assessment 
year 1979-80, a state- warehousing corporation re
ceived a sum of Rs. 6,56,618 on account of service 
charges for rendering services such as loading, unload
ing a nd transportation of commodities etc. In the 
assessment for the assessment year 1979-80 comple
ted in August 1981, the assessing officer did not in
clude the amount of service charges in the total in
come. As the income on account of service charges 
did not constitute income derived Crom lett ing of ware
hc,mse for storage etc., the same was required to be 
included in the total income. The omission to in
clude the service charges received resulted in under 
assessment of income of Rs. 6,65,618 involving short 
levy of tax of Rs. 3,84,395. 

The assessment was checked by the internal audit 
party of the department, but the mistake was not de
tected by it. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

-
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2.42 Excess Refunds 

Where th~ amount of tax paid exce~ds the amount 
of tax payable the assessee is entitled to a refund of 
the excess. According to the executive instructions 
issued in September 1974, the as:.essing officer i; re
quired to take prior approval of the Inspecting Asstt. 
Commissioner of Income-tax before issue of tax re
funds of Rupees one lakh and morl!. 
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(i) In the case of a public limited company, a sum 
of Rs. 4,27, 185 wa-; determined as refundat.le for the 
assessment year 1980-81 in the provisional assessment 
made in July 1980. After adjusting a sum of 
Rs. 2,58,244 on account of tax arrears relating to the 
assessment year 1974-75, the Income-tax Officer 
sought the apprJval of the Inspecting Asstt. Commis
sioner of Income-tax for refund of the balance amount 
of Rs. 1,68,941 only. The Inspecting Asstt. Com
missioner (Special Circle) ordered a recomputation 
of the total income and rectification of the provisional 
assessment. After recomputation in December 1980, 
a sum of Rs. 3,93,607 was i:e-determined as refund
able to the assessee company. The assessing officer 
refunded the full amount of R :;. 3,93,607 wiJh9ut 
taking into account the sum of Rs. 2 ,58,244 already 
refunded in July 1980 by way of adjustment of tax 
arrears for the assessment year 1974-75. The re.;u
la r assessment for the assessment year 1980-81 was 
made in August 1982 rai·;ing a tax demand of 
R s. 6,05,3 73 taking into acco unt : he rc'.'u1:t1 of 
Rs. 3,93,607 made in July 1980 only. T he refund 
of R s. 2,58,244 was thus lost sight of re::;ulting in 
excess ·refund of R s. 2,58,244. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(ii) The assessment of a closely held company for 
the assessment year 1979-80 was revised by the Ins
pecting Asstt. Commissioner (Asstt.) in April 1982 
and a sum of Rs. l ,4'8',553 being the tax of 
Rs. 1,45 ,639 paid in January 1982 and interest of 
Rs. 2,914 thereon was refunded in November 1982. 
The assessment for the assessment. year 1979-80 was 
again revised in November 1983 to give effect to the 
orders of May 1983 of the Cp mm issioner of fneome 
tax (Appeals ) and in the revision, the Income-tax 
Officer gave credit for the sum of R s. 1,45,639 (be
inl! the tax paid in January 1982) statin.1? that it was 
omitted to be taken into account. The refund issued 
in November 1982 was thus lost sight of by the 
assessing officer and the credit given in November 
1983 resulted in double credit of Rs. 1.45.639 and 

payment o( interest of R s. 32,032 the re on involvmg 
ex~ess refund of Rs. 1,77,671. 

The Ministry of Finance h ave accepted the mis

take. 

(iii) In the ca-se of an assessee Public Limited 
Company engaged in carrying on the business o[ 
manufacturing hardened and grountl gear in India on 
contract basis with parties including State and Central 
Government agencies, the assessing officer refunded 
an amount of Rs. 17,32,224 while makjng the pro
visional assessment for the assessment year 1981-82, 
in July 1981 and again R s. 5,47,172 while making 
rectification on provisional assessment in March 
1982, both refunds being in consideration of advance 
tax of R s. 28,0u,fJLlO and of R s. 12.48,183 tax de
ducted at source. T he certificate of tax deducted at 

. source, showed tax amounting R~. 3,21 ,209 deduc
ted at source did not pertain to the accounting period 
of calendar year 1980, relevant to the assessment yc.-a r 
1981-82. The omission to exclude the amount re
sulted in excess refund of R s. 3,21,209. 

The comments of the Ministry of Finance on the 
~aragraph are awaited (J anuar\' 19 lH>) . 

(iv) Under the provisions of the Income-tax Act, 
1961 a n Indian Company or a company which had 
mack the prescribed arrangements for the declaration 
and payment of d ividends within India shall, before 
making any payments, deduct tax at source from the 
amount of djvidend at the prescribed rates in force 
.::r.d deposit the tax so deducted 1.0 the credit ,)f the 
Central Government. The Act further ormidcs that 
the tax so credited to Central G0vernment shall be 
treated as a payment of tax on behalf of the persons 
from whose income the deduction was made. The 
Act does not however allow similar treatment to
wards· deduction of tax on dividend made by a foreign 
company which has not made the prescribed arrange
ments for the declaration and payament of dividend 
within India. 

The assessment of a cpmpany for the assessment 
year 1980-81 was completed in March 1984 result
ing in a refund of tax of R s. 1,11 ,51 ,353. In the 
assessment the department allowed a credit for tax 
deducted at source of Rs. 1,24,80,466 which inclu
ded a sum of R s. 1,59,092 in respe;t of tax on divi
dends received from foreign companies, incorporated 
outside India. Similarly, in the assessment for rhc 
assessment year 1979-80. a total credit for a sum 
of R s. J .09. 12,042 was allowed to the asscssee com
pany which included tax on dividend declared by 
foreign companies amounting to Rs. 15,425. Since 



the Act does not permit allowunce of credit of tax 
in respect of the deduction of tax_ on dividends made 
by a foreign company which had not made the pres
cribed arrangements for the decl~rc!li1.in and p&y~nent 
('[ dividends within India, the cr.:d••. for tax so allowed 
k t~ hands of the assessee company was not in or
der and resulted in excess refund to tile extent of 
Rs. 1,74,517 for the two assessme.nt years. 

The comments of the Ministry of Finance on th .; 
varagraph are awaited (Jan uary . 1986). 

NON-LEVY OR INCORRECT LEVY OF 
INTEREST 

2.43 Delay in filing the return 

Under the Income-tax Act, 1961, if the return of 
income for any assessment year is not furnished with
in the prescribed due date the as~essec sriall be liable 
to pay simple interest at 12 per cent (15 per cen t 
from October 1984) per annum from the date imme
diately following the due date to the date of furnish
ing of the return, on the amount of tax determined 
in the regular assessment as reduced by the advance 
tax, if any paid aria any tax de.ducted at source. 

(i) A closely held company fi:ed its return of in
come fo r the assessment year 1980-81 on 29 August 
1980 as against the due date of 30 June 1980. In 
the assessment completed in October 1981, the tax 
of Rs. 57,10,939 paid in advance by the assessee 
company was not treated a_s 'c.1dvance tax' as the 
'statement of advance tax' filed by the company was 
not in accordance with the provisions of the Act. The 
advance deposit of tax was accord!ngly not taken into 
account either for levy of interest for non-filing of 
the estimate of advance tax ·Or for payment of in
terest on the excess of a·dvance tax. Consequent on 
ignoring the advance payment of tax the assessee 
company would be liable to pay interest of Rs. 57,730 
for belated filing of the return. The l~vy was, how
ever, not considered by the department. 

On this being pointed out by audit in January 1983, 
the department levied the interest in August 1984. 

The Ministry of Finance han accepted the mis
take. 

(ii) In another case, assessed i.n yet another com
missioner's charge, there was short levy of interest 
of Rs. 67,104 for the assessment year 1980-81 owing 
to erroneously calculating the period of delay in filing 
the return of income for the year as four months 
instead of sixteen months. The comments of the 
Ministry of Finance on the case :ire awaited (January 
1986) . 
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(iii) The Act also provides that where a return 
filed is defective, the Income-tax Officer, may at his 
discretion, allow the defect to be rectified within 
fifteen days or such further time as may be allowed. 
Where the defect is rectified by the assessee at any 
time within the period allowed by the Income-tax 
Officer the return already filed will be treated a ; 
valid ;eturn. When the defect is rectified after the 
time allowed, but beTOre the assessment is made, t he 
Income-tax officer may condone the delay in rectify
ing the defect and treat the return fi led as a valid 
return. The Act specifically provides that the income 
tax return of a company shall be signed and verified 
by the Managing Director or where there is no Man
aging Director by, any Director of the company. A 
return of income is to be regarded as defective only 
if it contains any of the defects referred to in the 
Act. 

A company in which the public are substantially 
interested fi led its return of income for the assess
ment year 1980-81 in August 1981 signed by its Sec
retary instead of by the Joint Managing Director, the 
competent person. A revised return duly signed by 
the Joint Managing Director was filed in September 
1982. The assessing officer trealed the original re
turn filed in August 1981 as defective, condoned the 
delay in filing the revised return and had ordered 
(March 1983) that no interest need be charged for 
the belated filing of the refurn. The assessment for 
the assessment year 1980-81 was made in March 1983 
on a total income of Rs. 61, 16, 190 with a tax demand 
of Rs. 36,16,197 and no interest for belated filing of 
the return was charged. 

There is no provision in the Act to condone an y 
delay in filing the original return and the asscssee 
having filed a return for the first time for the assess
ment year 1980-81 in August 1981 only instead of 
by 31st July 1980 the non-levy of interest for the 
period upto the date of filing the original return was 
not in order. The non signing of the return by the 
competent person is not one of the conditions ex
plained in the Act for regarding a return as defective 
and the relaxation from the levy of interest permitted 
by the Income-tax Officer on account of this omission 
is also not in order. This resulted in non-levy of in
terest of Rs. 4,33,932. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

2.44 Omission to deduct tax at source 

Any person not being an individual or a Hindu 
Undivided family, who is responsibie for paying to a 
resident any income by way of interest other than 

-

-
..... 



income chargeable under the head "Interest on Secu
rities" shall, at the time of credit of such income to . 
the account of the payee or . at the tifne of payment 
thereof in cash or by issue of a cheque whichever 
is earlier, deduct ificome tax thereon at the rates in 
force and deposit the same to the credit of the 
Government. Failure to deduct tax at source renders 
the assessee liable to 

( 1) pay the amount of tax; and 

(2) pay penal interest at the prescribed rate from 
the date on which it was deductible to the date on 
which it is actually paid. 

In regard to interest paid to a non-resident how
ever, the Income-tax Act provides for deduction of 
tax at source at the time of payment. The omission 
to deduct tax or failure to pay the tax deducted to 
the credit of Government, renders tile payer liable to 

charge of interest at 9 per cent :10d 12 [)er cent per 
annum and penalty as laid down in the Act. 

The expression ' at the time of payment' in the pro
visions applicable to non-residents, is construed by the 
Cen tral Board of Direct Taxes to mean "at the time 
of actual payment". When a rl('ln-resident bank ad
vances loans to a resident person and appropriates the 
periodical interest by debit to his running account 
with the bank, no tax is being deducted at source 
such interest payment on the plea that only a 
book adjus tment has been earned out and no actual 
payment of interest has taken place. Jn July 1980, 
the Ministry of Finance accepted that there was a 
lacuna in the provisions of the Act relating to non
residents and it _ was engaging their at tent ion. The 
lacuna has not, however, been rectified so far. 

(i) In the previous' years relevant to the assessment 
years 1975-76 to 1981-82 and 1972-73 to 1979-80, 
two companies incurred interest liability aggregating 
to R s. 60,79,901 on loans taken by them from two 
non-resident banks. As the assessees had running 
accounts, the two non-resident banks debited the ac
counts of the assessees with interest due. However, 
tax of R s. 44,63,025 was not deducted at source from 
such interest payments and credited to Government. 
The department did not also invoke the provisions of 
Jaw for the levy of penal interest and penalty for the 
failure . 

The commen~., of Ministry of Fina nce on the 
paragrnph are awaited (January 1986). 

(ii) A company made a total payment of 
R s. 10,04,787 by way of interest to residents during 
the previous years relevant to the assessment years 
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1976-77 to 1979-80. No tax was deducted from 
the residents at the ·tinie 'of payment of interest by 
the a~sessee as a result of which tax amoulitifig 
Rs. 2,11,005 was not recovered by the company. For 
failure to recover the tax at .source, the Company 
was liable to pay penal interest of R s. 61,370. How
ever the assessing officer did not levy interest. 

Accepting the omission the Ministry of Fimnce 
reported that the interest of R s. 61,370 had since 
been collected. 

2.45 Delay in payment of tax demand 

Under the Income-tax Act, 1961, any demand for 
tax should be paid by an assessee within thirty-live 
days of service of notice of the rdevant demand and 
failure to do so would attract simµle interest at t~ eh e 
per cent (15 per cent from 1 October 1984) per 
annum from the date of default. In November 1974, 
the Central Board of Direct Taxes issued instructions 
that interest for belated payment of tax should be 
calculated and charged within a wc:.:!k of the date 
of final payment of the tax demands. In April 1982, 
the Board issued instructions clarifying that the 
interest is to be calculated with ref.ercnce co the date 
of service ·of original demand notice on tax finally 
determined in cases of assessments set aside or varied 
by appellate authority, and the fact that during the 
intervening period there was no tax payable by the 
assessee under any operative order would make no 
difference to the position. 

I r; the case of seven companies assessed in seven 
different Commissioners charges, income-tax and sur
tax demands amounting to R s. 3,02,52,661 and 
R s. 35,34, 701 respectively for the assessment years 
1972-73 and 1977-78 to 1982-83 (asse:;smcntc; com
pleted between March 1978 and November 1983) 
were raised and the demands became due for pay
ment in all the cases between M ay 1980 and Decem
ber 1983. The tax ·demands were paid by the asses
see companies between March 1981 and March 1984 
after a delay ranging from 2 months to 28 months, 
As the demands were paid beyond the admissible 
period of 35 days, these companies were liable to pay 
interest of R s. 22,37,428 on the belate!(} payment of 
tax. 

No interest was levied by the assessing officers in 
any of these cases and the omission resulted in non
levy of interest of R s. 22,37,428 for the seven assess
ment years. 

Three of ·these seven cases were assessed by lns
pecting Assistant Commissioners (Assessments) and 



one of the cases was checked by the internal audit 
party of the department which did not point out the 
omission. 

The Ministry of Finance have accepted the mis

take in two cases and comments of the Ministry in 
the remaining cases are awaited (J a'Iluary 1986). 

2.46 Non-levy of interest on non payment of advance 
tax due to lacuna m the Act · 

The Act further stipulates that where the advance 
tax paid by the assessee during a financial year ex
ceeds the amount of tax determined on regular assess
ment the Government is liable to pay in terest at the 
rate 'of twelve per cent (fifteen per cent with effect 
from 1 October 1984) on such amount of advance 
tax as is found to be in excess and the interest is 
computed from 1st April next following the said finan
cial year upto the date of regular assessment. 

Where, however, the amount of advance tax refun
ded on provisional assessment results in the balance 
advance tax falling short of seventy five per cent of 
the tax determined on regular assessment there is no 
provision in the Act to levy interest on such excess 
refund. Finding the absence of the enabling provi
sion in the Act for levy of interest on such excess re
fund of advance tax and to prevent the abuse of such 
advance refunds by the assessees and considering the 
inequitous situation to the disadvantage of the 
Government the Public Accounts Committee, in their 
lOOth Repo~t (7th Lok Sabha 1982-83) , observed 
that '•this is apparently an anomalous situation which 
calls for a sui table amendment of the law to remove 
the lacuna', and the committee recommended that 
Government should examine this question and bring 
fourth suitable amendment to the Act forthwith. In 
their 'action taken note' on this recommendations fur
nished to the Public Accounts Committee in March 
1983, the Ministry of Finance stated that "the recom
mendation of the Public Accounts Committee has been 
noted and would be processed while formt.l:rting pro
posals for the comprehensive Amendment Bill, expec
ted to be introduced this year" (1983) . The lncome
tax Act, 1961, has been amended in 1984 and 1985, 
but no am t:;ndment to the Act to plug the lacuna poin
ted out by the Public Accounts Committee has been 
made so far. As a result, though the exchequer :::on
tinues to be deprived of the benefit of :idvance tax, 
interest for non-payment of advance tax could not 
be levied. 

Four companies assessed in three different Com
missioners' charges made payment of advance tax of 
Rs. 42,26,535 for the asses~ment years 1978-79 and 
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1979-80. Provisional assessments in respect of these 
companies were made between October 1978 and 
July 1980 and a sum of Rs. 37,02,020 was refunded 
on account of advance tax paid in excess. In the 
regular assessments made between September 1981 
and January 1983, a tax of Rs. 30,32,710 was de
termined as p~yable by the companies and consequen
tly the refund of advance tax already made proved ex
cessive and the amount refunded as aforesaid re
mained with the companies till they were demanded 
again on completion of regular assessment. However, 
in the absence of an enabling provision in the Act, 
no interest could be charged on the amount of 
advance tax refunded to the companies. Had such a 
provision been introduced as recommended by the 
Public Accounts Committee and agreed to by the 
Ministry of F inance, interest amounting to 
R s. 6,57,191 would have accrued to the Government 
computed at the rate of 12 per cent prescribed in 
similar instances. 

The Ministry of Finance have not disputed the facts 
in one case. Their comments in the remaining cases 
are awaited (January 1986) . 

2.47 Non levy of interest on short payment of ad· 
"a nee-tax 

(i) Under the Income-tax Act, where an assessee 
has paid advance tax on the basis of his own estimate 
for any fi nancial year and the advance taxi so paid 
falls short of seventy five per cent of the tax deter
mined on regular assessment, interest at the prescri
bed rate is payable by the assessee on the amount by 
which th~ advance tax paid falls short of assessed 
tax fi'om the first day of the next financial year to 
the date of regular assessment. 

Two companies assessed in one Commissioner 's 
charge for the assessment years 1979-80 and 1980-81 
from whom the advance tax amounting to Rs. 
27,06,442 was demanded by the Department, paid 
R s. 11,35,928 as advance tax. As the advance tax 
so paid fell short of 75 per cent of the assessed tax 
of Rs. 22,42,058 penal interest of Rs. 5,41 ,287 was 
attracted but not considered in these cases in the 
assessments completed in Septem,bcr 1983 and June 
1984. The department, however, levied interest of 
Rs. 91 ,108 only (as against Rs. 2,35,099 ~eviable) in 
one case and did not levy any interest in tbe other 
case resulting in a total non-levy of tax amounting 
to Rs. 4,50,179. 

The Ministry of Fiuanc0 have accepted the mis
take in one case. Their reply is awaited in the other 
case (January 1986). 

-
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(ii) Under the Income-tax Act, wher 
regular assessm~nt, the assessing officer 
assessee has Ullder-estimated the advan e 
able by him and has thereby reduced th 
payable in either of the first two insla 
may direct that the assessee shall pay simpl interest 
at 12 per cent per annum for the period duriQ which 
the payment v.:as deficient. 

In the case of two companies assessed in two d1 e
rent Commissioners' charges for the assessment ye 
1976-77 and 1979-80 assessed in March 1979 and 
May 1983 respectively the companies paid advance 
tax of Rs. 94,89,175 in' the first two insta lments on 
the basis of own estimate and made up the shortfall 
of Rs. 56,75,865 in the last instalment by :filing re
vised estimates. For the total deficiency of 
Rs. 56.73,865 the company was liable for penal 
interest. No interest was, however, levied and the 
omission resulted in the non-levy of interest amount
ing to Rs. 2,10,721. 

The comments of the Ministry of Finance on the 
cases are awaited (January 1986) . 

(iii) In the case of .i private limited company, the 
department issued a notice in July 1973 to the 
assessee to pay advance tax amc_>Unting to 
Rs. 1,30,000 for the assessment year 1974-75. The 
computation of ·advance tax wa,:; based on the assess
ed income for assessment year 1970-71. A revised 
notice was issued to the assessee in November 1973 
demanding advance tax of Rs. 4,20,400, computed 
on the basis of self assessment tax for the as~essment 

· year 1973-74 paid by the assessee. T he notice 

t ismed by the department in JuJy 1973 was cancelJed 
--Jzy the ~epar_tment in n .ecember 197.3 owing to 
the' reduction m e total mcome to "nil" for the 
asse{smeµt year 1970-71.. In the regular assessment 
for a! ssment year 1974-75 completed in Novem-

~. 

ber 1 76, the department demanded interest of 
Rs. 9 ,410 for failure to file estimate of income . 
This s objected ,to by the assessee on the foUow
ing gro'Qnds 

\ 

(1) the reviser! notice issued for advance tax 
by the dep:utrncnt in November 1973 be
came infructuous as a result of the cancel
lation of the earlier notice of July 1973 
and 

(2) there was no legal obligation on the part 
of the co:npany to file an estimate. 

This contention of the asscssec was accepted by 
the department and interest demanded was with
drawn. 
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It was po inted out by audit in March 1979 that : 

(1) the Income-tax Officer was competent to 
issue a revised notice for payment of ad
vance tax anytime before the date which 
was 15 days prior to the date on which the 
last instalment was payable; and 

(2) the failure to file an estimate rendered the 
assessee liable to pay interelit amour, ting to 
Rs. 96,410. 

The department accepted the mistake and recti
fied the assessment in March 1984 creating a n addi
ional demand of Rs. 87,650 after adjusting a sum 

\

s. 10,039 which was deducted at source from 
th assessee . 

e comments of Ministry of Finance on the para
graph.~re awaited (January 1986). 

\ 
2.48 Short Ie-wy of interest 

"" . Under the Ru~ framed under the Act, the period 
of calculation of i't;a$ere~t is to be rounded off to a 
whole month or mo~tbs and for this purpose any 
fraction' of a month sha~l be ignored. Such round
ing off of a m9nth, ho vcr, j<; to be made only 
once and not :it every s ·age of intermedia ry p<1y-
ment of taxes. \ 

\ 

The assessment of a compa~~or the assessment 
year 1980-81 was completed on 25 March, 1983. 
As there was short payment of a · ance tax on esti
mates, the department levied pen\'>\ interest of 
~. 11,45,460. The amoun: of intere~L\ was to be 
calcuJated from 1 April 1980 to 28 Febr~ry, 1983 
omitt ing the fraction of a month in Marcil'"- 1983 . 
Besides advance tax, the assessee paid self assessw.t".n,!_ 
tax of Rs. 1,52,451 on 6 September 1980 and a further 
sum of Rs. 4,25,866 on 30 July, 1981. The actual 
number of months for which interest was leviable 
for the aforesaid period worked out to 35 months 
instead of 33 months as calculated by the depart
ment as a rcsuJt of roortding off of months at every 
stage of the said intermediary payment of taxes. 
Further the department erroneously considered the 
date of payment of Rs. ~.25,866 as on 30 July 1980 
instead of the correct date of 30 July 1981 as evi
dent from the relevant challan on rf cord. The mis
takes resulted in short levy of interest of 
Rs. 1,25,31 9 for the assessment year 1980-81. 

The comments of lhe Min istry of Finance are 
awaited (January 1986). 

.. 
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2.49 Avoidable payment of interest by Government 

Under the Income-tax Act, 1961, where the ad
vance tax paid by an assessee exceeds the amount 
of tax payable as determined on regular assessment, 
the Government is liable to pay interest on the amount 
of advance tax paid in excess for the period from 
1 April of the assessment year to the date of regular 
assessment. The Buard issued instructions in April 
i966 directing the Income-tax Officers to complete 
regular assessments as soon as possible after receipt 
'of the return. 

In 1968 the Act was amended to provide for pro
visional assessment and gran t of refund of advance 
tax paid in excess on the basis of provisional assess
ment. The Board also issued instructions that ~r -
visional assessment should be made in all cases wh · re 
regular asessment is delayed beyond six months f om 
the date of receipt of the return. These instruJ ions 
were reiterated by the Board in March 197)- and 
again in July 1972. / 

( 

In September 1974 the Board presqtibed a register 
to be kept in the personal custody <j{ the Income-tax 
officer for noting down cases wh¢e provisional asse
ssmen t would have to be mady( The Income-tax 
Officers were also required ~ leave notes on the 
files, giving reasons as to{:hy regular assessments 
could not be completed w. thin six months. While 
stating that any payment / f avoidable interest would 
be viewed seriously, the/ B::iard required the Commis
sioners and the Insp,,ecting As!istant Commissioners 
to call for half-y;za )y statements of inter. est paid, 
exceeding Rs. 1,0 in each case in order to satisfy 
themselves that IC c payment of interest was unavoi-
dable. / 

I 
In thy.~ further instructions of July 1977, the 

Boar9-/prescribed the proforma of a register to be 
.'Tflafntained by the Income-tax Officers for :naking 
provisional assessments. All applications for provi
sional refunds and all returns with income ..;xceeding 
~s. 50,000 were required to be entered in this regis
ter as and when they are received. The Board also 
stated that provisional assessment for refund should 
be made not only in cases where the assessee bad 
specifically claimed refunds but also where refunds 
were. apparently due on the basis of returns filed. 

Despite the controls prescribed by the Board, the 
9m1ss1on to make provisional assessments continue 
to occur involving avoidable payment of substantial 
amounts of interest by Government apart from the 
delay caused in refunding the aqiounts due t,) the 
assessees unaer the Jaw. 
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anies assessed in four commissioners 
their return of income for the assess-

1979-80 to 1981-82 betwei;:n June 1979 
and July 1981 showing a total i:icome of 
Rs. 18,4 ,26,745. (One company returned a loss of 
Rs. 40,5 ,877 for the assessment year 1979-80 in· 
June 79 but revised the return in Februarv 1982 
show· ng income of Rs. 2,17,061). A sum ot 
Rs. 12,24,59,089 was paid by these companies as 
ad ance tax including tax deducted at source in respect 

these assessment years. As refund uf advan·ce tax 
J!laid in excess was prima facie due to these companies, 
provisional assessments were required to be made in 
pursuance of the provisions of the Act and the exe
cutive instructions issued by the Board. No provisional 
assessments were made to refund the tax paid in 
excess in the case uf three companies. The regular 
assessment in respect of these three companies were 
made between March 1983 and March 1984 ;aising 
a demand of Rs. 7,10,71,299 and the advance tax of 
Rs. 1,04,74,207 paid in excess was refunded to the 
assessee companies along with interc~t of 
Rs. 39,21,725 thereon. 

In the fourth case, the provisional assessment 
which was required to be done before March 198 1 
was made in August 1982 after a delay of 17 months, 
raising a demand of Rs. 3,81,76,523 and advance tax 
of Rs. 32,05,977 was refo'.Jnded to the company. T he 
regular assessment of the company was made in 
August 1983 and a sum of Rs. 8,41,820 was paid to 
the assessee on account of interest on advance tax 
paid in excess. 

'\ 
' -

Had provisional assessment been made in 1ime i 
within the prescribed period of six months from t~_y, ,. 

......d11te of fi ling of the returns, payment of interest' to 
the extent of Rs. 35,41,003 by the Government 'fuld · 

have been avoided. i 
Two of these companies were assessed by spec-

ting Assistant Commissioner (Assessment). · he In-
. I 

ternal Audit Party of the department has i checked 
the assessment of two companies but the above omis
sion escaped its notice . 

The Ministry of Finance have accepted the mis
take in one case. In an another case they have con
tended that the provisional assessment was not made 
under the law as there was no claim for refund from 
the assessee. This is not in accordance with the 
instructions of the Board on the subject. 

Their replies in respect of the other cases are 
awaited (January 1986) . 



2.50 Avoidable payment of interest due to delay in 
giving effect to appellate orders 

Under the provisions of the Income-tax Act, 1961, 
where as a result of any order passed in appeal or 
other proceedings under the Act, refund of any 
amount becomes due to the assessee and the Income
tax Officer does not grant the refund within a period 
of three months from the end of the month in which 
such order is passed , the Government shall pay to 
the assessee simple interest at twelve per cent per 
annum on the refun•d due from the date immediately 
following the expiry of the period of three months 
aforesaid to the date on which the refund is granted. 
The Central Board of Direct Taxes issued executive 
instructions in January 1977 directing thai such re
funds should be granted within a month of the receipt 
of appellate orders. 

(i) Two companies became entitled to a total 
refund of Rs. 72,5·8, 192 (including surtax refund of 
Rs. 6,00,4 79) for the assessment years 1970-71 
1971-72, 1973-74, 1'975-76 and 1976-77 as a result 
of appellate orders passed between December 1977 
and November 1980. The refund was however au
thorised by the assessing officers between April 1981 
and March 1982. As a result of delay in authorising 
the refund, the department had to pay interest of 
Rs. 14,79,679 ( including interest of Rs. 1,81,309 
on surtax) to the assessee companies. Had 1imely 
action been taken by the department to refund the 
tax pursuant to the appellate orders, the !:layment or 
interest of Rs. 14,79,679 could have been avoided. 

The Ministry of Finance have accepted the mis
takes. 

(ii) Purwant to certain appellate orders passed in 
March 1980 for the assessment year 1971-72, the 
assessment of a public company for the asses;ment 
year 1971-72 was revised in November 1980. Con
sequent upon this revision, the assessmmt for the 
assessment year 1977-78 was also required 10 be 
revised. The assessment for the assessment year 
1977-78 was revised in February 1981 determining 
a refund of Rs. 71,97,047 to the assessce. The re
fu nd wa~ actually made to the assessee company in 
March 1981. 

' The delay in g1vmg effect to the orderc; of the 
Appellate Tribunal in respect of the assessment year 
1971-72 and further delay "in making the consequen
tial revision of the assessment relating to the assess
ment year 1977-78 resulted in payment of interest 
of Rs. 5,77,760 to the assessee company which could 
have been avoided had timely action been taken by 
the assessing offie?r. 
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The assessment was checked oy the Special Audit 
Party of the department but the mistake escaped its 
n.otice. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

2. 51 Incorrect paymcut of interest by Government 

(i) Under the Income-tax Act, 1961 where the 
advance tax paid by an assessee durin·g a fi nancial 
year exceeds the amount of tax determined on re
gu'.ar assessmen't, the Government is liable to pay 
interest at the prescribed rate on the amount of 
advance tax paid in excess for the period from I 
April next following the financial year to the date 
of regular assessment. The manner o[ payments and 
the dates of instalment of advance tax are laid 
down in the Act Interest on excess advance tax 
paid by an assessee is payable by government at 

the lime of regular assessment. 

The Central Board of r1 rect Taxes have also 
reiterated in October 1975 tha t any paymt'nt made 
after the last date of the instalment of advance tax 
would not be considered as advan::e tax and \Vould 
not therefore qualify for payment of in'terest to an 
a.ssessee. They had further held that there is no 
enabling provision for relaxation of the dates of 
instalments of advance tax since the dates have 
been fixed by law itself and in any case the last 
date for payment of advance tax cannot be re
laxed . 

Jn the case of a private limited company whose 
previous years ended on 31st March every year 
advance tax for the assessment year 1980-8 1 was 
payable by the company on 15 September, 1979, 
15 December, 1979 and 15 March, 1980. The com
pany however, made a total payment of tax of 
Rs. 90,30,000 on 17 November 1979, (Rs. 
19,35,000) 20 December 1979 (Rs. 19,35,000) and 
15 March 1980 (Rs. 51,60,000). 

The provisional assessment o~ the assessee for 
the assessment year 1980-8 1 was completed in 
Noven~ber, 1980 and a refund of R 3. 28 ,00,0?~ (in~ 
duding interest on the advance tax paid in excess 
amountnig to Rs. 1,83,176) was made to assessee 
in the same. month viz November, 1980. The pay
ment of interest of Rs. 1,83,176 aforesaid to the 
a<\Sessee on provisional assessment was not in ae:-
cordance with the provisions of the Jaw. . 

· The regular assessment for the assessment· year 
1980-81 was completed in August 1983 and the 
~otal in'Con;te and tax thereon were finaly deter
mined at Rs. 89,82,310 and Rs. 57,93,590 r~spec-
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tively. The tax paid in excess was determined at 
Rs. 32,36,410 and refunded to the as
sess~e alon;g wifh interest amounting to Rs. 
4,30,983. As refund of Rs. 28,00,051 (including 
interest of Rs. 1,83,176) was made earlier in Nov
ember 1980 after provisional assessment. the bal
ance amount of Rs. 8,67,342 (including interest of 
Rs. 2,47,807) was refunded to the assessee in 
August 1983 after final assessment. 

As the first two instalments of Rs. 19,35,000 
each were deposited by the assessee on 17 Novem
ber 1979 and 20 December 1979 which were be
yond the due dates as fixed by the Act viz. 15 Sep
tember 1'979 and 15 December 1979, they could 
not be considered as payment of advance tax for 
allowing interest to the assessee. Further, as the 
deposit of Rs. 51,60,000 by the assessee as third 
instalment of advance tax on 15 March 1980 did 
not fully cover the assessed tax of Rs. 57,93,590, the 
total payment of interest to the assesse~ amounting 
to Rs. 4 ,30,983 (in November 1980 and August 
l983) was irregular and inoorri!Ct under the Act 
and the irtstructions issued by the Central Board of 
Direct Taxes in October 1975. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

The case was checked by the Intern'al Audit 
party of the. Department and the mistake was not 
noticed by the party. 

(ii} Under the provisions of the Income-tax Act, 
1961 , where an assessee becomes entitled to refund 
of any amount paid after 31 March .1975 as a 
result of any orders passed in appeal or other pro
ceedings the Central Government shall pay interest 
at 12 per cent (15 per cent from 1 October 1980) 
per annum on the amount so refundable from the 
date on which the refund is granted. No interest 
will, however, be payable for a period of one month 
from the date of the order passed in appeal or other 
proceedin~. Executive instructions have also been 
issued in January 1977 that refund should be 
granted in such cases within a month of the date 
of the appellate orders. 

Consequent to certain appellate orders pa'ssed in 
March 1980 for the assessment year 1971-72, a 
widely held company became entitled to refunds of 
Rs. 84,87,247 and Rs. 74,08,031 for the assessment 
years 1975-76 and 1976-77. The refunds were act
ually paid in November 1980 and December J.980 
respectively due to delay in giving effect to the ap-

pellate orders for the assessment year 1971-72 l.lnd 
coni;equenqal delay in revising the assessment for 
the assessment years 1975-76 and 1976-77. The 
delay of six and eight months respectively in mak
ing the refunds for the two assessment years 1975-76 
and 1976-77 resulted in avoidable payment of in
terest of Rs. 11,01,632. 

The comments of the Ministry of Finance on the
paragraph are awaited (January 1986). 

2.52 Non-levy of additional Income-tax 

Under the provisions of the ln'Come-tax Act, 1961, 
where the profits and gains of any previous year ilis
tributed as dividends within the twelve months imme
diately following the expiry of the previous year by a 
company, not i,eing one in which the public are sub
stantially interested or a hundered per cent subsidiary 
of any suc'h company, are less than the statutory 
percentage of the distributable income of that previous 
year, the company is liable to pay additional inco.me
tax at the rates given below on the distributable in
come as reduced by the amount of dividends actually 
distributed, if any :-

(1) Investment company-50 per cent. 

(2) Tra'ding compa.tly-37 per cent. 

(3) Any other company-25 per cent. 

(a) On the basis of the Income-tax assessment made· 
in• September 1983 of a private limited company for 
the assessment year 1980-81 the distributable income 
for the previous year relevant to this assessment year 
calculated at the prescribed percentage worked out to 
Rs . 7,69,519. No dividend was declared by the asses
see company for the previous year and consequently 
the company became liable for additional income-tax. 
However, no additional income-tax was levied by the 
department. The omission resulted in non-levy of 
additional income-tax Of Rs. 1,92,380. 

The Ministry of Finance have accepted the mis
take. 

(b) Two trading companies in which the public were 
not substantially interested had distributable income of 
Rs. 5,57,735 for the previous year relevant to the 
assessment year 1980-81. No dividend was distri
buted, by the companies for this year. The non 
distribution of dividend attracted levy of additional 
income-tax. However, no action was taken to levy 
the additional tax. The omi<>sion to do so resulted 

--

. ' 

-



• 

-

-

in the non-levy of additional income-tax of 
Rs. 1,92,930. 

The comments of the Ministry of Finance on the 
paragraph are awaited (Ja'nuary 1986). 

OTHER TOPICS OF INTEREST 

2.53 Grant of investment allowance 

Under the income-tax Act, 1961, in respect of a 
machinery oWneld by an assessee and used for the 
purposes of business carried on by him, a deduction 
shall be allowed in the previous year Qf installation 
or in the previous year of :first usage, of a sum by way 
.of investment allowance, equal to 25 per cent of the 
actual cost of the machinery to the assessee. This 
section as amended in the Finance Act, (No. 2) 1977 
with effect from 1 April 1978 provided that the ma
chinery used in an industrial undertaking, other than 
a small scale industrial undertaking are eligible for 
the investment -allowance provided that they are used 
in the n;ian'Ufacture of production of any article not 
specified in the Eleventh Schedule to the Act. Aerat
ed waters in the ma'nufacture of which blended flavour
ing concentrates in any form are used, figure as item 
5 of the schedule. 
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Under the Central Excise Tariff as it stood pnor 
to 17 June 1977, "Aerated Waters in the manufacture 
of which blended flavouring concentrates in any form 
are used" were subject to a duty of 20 per cent a'dva
lorem as against 10 per c.ent advalorem applicable 
to other aerated waters. It was judicially held by the 
Bombay High Court that 'synthetic essences' were not 
covered by the terni 'blended favouring concentrates' 
and consequently only the lower rate of duty was Ievia
b1e. 

Finance Act (No. 2) 1977 amended the Excise 
Tariff levying 20 per cent advalorem rate on 'All 
aerated waters other than those which are only charg
ed with carbon-di-oxide gas un'Cler pressure and which 
contain no other added ingredient thus ~·emoving the 
distinction between use of 'synthetic essences' and 
'blended flavouring concentrates'. However, item 5 of 
Eleventh Schedule to the Income-tax Act, 1961 was 
not correspondingly amended to conform with the 
Excise Tariff description of aerated waters. As a 
result, plant and machinery engaged in the manufac
ture of aerated waters using, blended flavouring con
centrates' were ineligible for investment allowances, 
while those using 'synthetic essenses' continued to be 
eligible for the allowance even, though the distinction 
was done a·way with in the Central Excise Tariff. 

A~ assessee company ;,vhich was manufacturing aerat
ed waters using 'synthetic essences' claimed investment 
allowance of Rs. 1,16,152 for toe assessment year 
1981-82 and Rs. 5,21,731 for the assessment year 
1982-83 and the same were allowed by the assessing 
authority in the assessments completed in May 1983 
and August 1983 respectively on the plea that 
aerated waters manufactmed with synthetic essences 
were not covered by item 5 of the Eleventh Schedule 
to the Act. Had the Income Tax Act been amended 
on the lines of the amendment of the Central Excise 
Tariff, the claim of investment allowance for the two 
years would have been rendered inadmissible with 
consequential accrual of additional revenue of 
Rs. 3,73,953 to the Government. 

The comments of the Ministry of F inance are awai
ted (January 1986). 

2.54 Omission to frame fresh assessment 

For the assessment year 1978-79 a company retur
ned a loss of Rs. 1,27,335. While making the best 
judgment assessment in December 1980, the assessing 
officer disallowed long term capital loss and a few 
other items of expenditure totalling to Rs. 3,90,874 
and determined the income as Rs. 2,63,5~0 and raised 
a deman•d for Rs. 1,31,770 calculating the same at 
the prescribed rates of tax applicable to capital gains. 

The Special Audit Party of the department which 
checked the ~ssessment in February 1981 pointed out 
that after disallowing the capital loss etc., from the 
Joss as returned by the assessee, the taxable income 
con·sistcd of income from interest which was required 
10 be charged to tax at the normal rates which wor
ked out to Rs. 2,00,89_8. 

Befo_i;e remedial action could be taken on this ob
servation, the ex-parte assessment was cancelled at the 
request of the assessee on 31st March 1981 under the 
provisions of the Act. A fresh assessment was re
quired to be concluded by 31 March 1983 which 
was not done, as a result of which no assessment 
could be done due to operation of time bar. Omission 
to conclu~e a fresh assessment within the prescribed 
time-limit resulted in loss of revenue of Rs. 2,00,898. 

The comments of the Ministry of Finance are awai
ted (January 1986). 

2.55 Loss of revenue due to non-completi'on of assess
ment 

Under the provisions of the Income-tax Act, 1961 
an order for fresh assessment, in pursuance of an order 
~etting aside or cancelling an as~essmen t has to be 
completed by the assessing officer within two years 



from the end of the financial year in. which such 
orders are received. 

The Income-tax Officer is required to no~e down 
the revival of the proceedings in the prescribed Blue 
Book (Control Register) to be maintained by him and 
take steps to complete the assessment in accordance 
with Appellate Authority's orde1s within the time l i
mit prescribed in the Act. The Register of Appeals 
and the Control Register required to be mai.ntt'.ined 
by the assessing officer are intended to help keeping a 
9tatch over the pending action. 

In the assessment of a private company (made · in 
July 1978), the Income-tax Officer determined the in
come at Rs. 1,25,620 against the dec~ared loss of 
R s. 1,03,530 after adding a sum of R s. 2,24, 17 l re
presenting concealed income by way of under-valua
tion in the cost of construction of a building under 
11ie head 'other sources' and rai..;ed a demand for tax 
0f Rs. 1,20,886 (including inter~st fo:· n0n payment 
of advance tax and belated filing of return). On an 
appeal preferred by the assessee, the Commissioner of 
Income-tax (Appeals) set aside the as<:essment in 
February 1979 directing the assessing officer to frame 
ti1e assessment in accordance with the lav,1. These 
orders were received by the as.>essing officer in Feb
ruary 1979. The assessing officer failed to keep a 
n"te of the pending action in the prcse'r1bed reg:ster. 
As a result the fresh assessment required to be framed 
bv 31 March 1981 was not 10-tde by the assessing 
officer resulting in loss of revenue of Rs. 1,20,886. 

The Ministry of Finance have accepted ;he mistake. 

2.56 Omission to take action on the intcmal audiit 
objection 

With a view to providing a second check over the 
ari thme:ical accuracy of computation of income and 
calculation of tax with reference to the growing com
plexity of tax laws and to improve the quality of ass
essment, the department set up internal audit parties 
to check the assessments done by the various assess
ing officers. Special Audit Partie·.; headed hv senior 
level officers were created by the department in July 
1.976 to check the assessment ::..iscs made in com?any 
circles, central circles, special circles and all other im
JX'\rfant revenue yielding circles. 

Not satisfied with the functioning of the internal 
audit of the department which was attributed by the 
dc·partment to the shortage of stalI, Public Accounts 
Committee in their 194th Report (Seventh Lok Sabha-
1983-84) inter-alia stated that "the Committe; ure 
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strongly of the view that there is an urgent n~.ed to 
strengthen the Internal Audit \.\-mg particuiarly m a 
revt:nuc earning department like income-tax where 
any extra expenditure incurred in this behalf is cer
t::in to be more than compensated by increase in re
venue as a remit of detecuon ot m1slai<es oy .ne u1 c1-

nal Audit Wing". The Commi~tee turthc~r observ<:d 
t:' at "there should be in add•t:on tu auantitat1 ve 
strengthening, qualitative stren•gthening vf internal 
<Htdit so as to make it more ellt.ctivc and better rn';

i.erve the end in view." 

According- to the executive msrn:cti0n:; issued in 
1977, mistakes pointed out by Internal Audit parties 
of the departmer;t should be rectified by the assessing 
authorities promptly. The rem~<lia! ac~ion should he 
mitiated within a month and con.nle!ed a~ far ~s pos
sible within three months of the report of the inter
nal audit. lnspite of the intern'.ll audit wing pointing 
out mistakes in assessmen.ts involving large revenue 
effect and despite the above instructions of the Board, 
failure to take remedial action on internal audit vb
jection has been noticed in :-1udit. A few instances 
arc given below :-

(i) In the income-tax assessment of a closely held 
industrial company for the assessment year 1978-79, 

·~ompleted in September 1981, tbl! Special A11Jit ?arty 
of the department had poin·ted out ( in June 1982) 
double deduction' of Rs. 5.30 lakhs on account of in
vestment allowance and omission to disallow interest 
of Rs. 3,099 which led to a potential tax demand ot 
R s. 3.3 lakhs for the assessment year 1980-81. No 
remedial action thereon was taken by the department 
till August 1984 when the revenue audit pointed out 
the omission. The assessment was rectified there
&fter in March 1985. 

The Minis try of Fi.nance have informed that the 
department has rectified/ reopened the assessment. 

(ii) In the assessment of a widely held company 
for the assessment years 1977-78 and 1978-79 
deduction in respect of inter-corporate dividends was 
allowed with reference to the gross dividen'ds of 
R s. 3,66,966 and Rs. 4 ,77,981 instead of on the net 
dividend of R s. 2,58,490 and Rs. 2,68,030 respecti
vely. The erroneous deduction was pointed out by 
the Special Audit Party of the department in Decem
ber 1980. No action to rectify the mistake was ini
tiated till October 1983, when the omission was poin
l~d out by Revenue Audit. Til.:: asc;essmeni "as !l'C

tified thereafter in November 1983 raising addition•al 
;:emand of Rs. 81,422. 

The Ministry of Fin•ance have also stated that reme
dial action has been taken. 
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(iii) Whi :c completing the regular assessment of a 
compa ny in Aug•'JSt 1978 f6r the assessment year 
1975-76, the I ncome-tax Officer d isallowed an amount 
of Rs. 1,25,361 being contribution to a supera nnua
tion fund on the ground that no contribution was 
made to the Fund. This disallowance was not con
tested by the company in appeal proceedings. How
ever, while g iving effect to the orders of July 1979 
of Commissioner of Income-tax (Appeal) in Septem
her 1979 on certain other is3ues this amount of 
R s. 1,25,361 was omit ted wi thout giving any reason 
resulti ng in excess carry forward of loss. Tbe inter
rial audit party of the department pointed out the mi~

take in March 1980. No action was taken on the 
observation of the internal audit party and the carry 
forward loss was adjusted in the assessment year 
1978-79. Failure to act on the internal audit party's 
remark resul ted in under-assessment of income of 
Rs. 1,25,361 involving short levy of tax of R s. 72,395. 

The comments of the Ministry of F inance on the 
paragraph are awaited (January 1986) . 

SURTAX 

As a disincentive to excessive profits, a special tax 
called super profits tax was imposed on companies 
making excessive profi ts during the assessment year 
l 963-64 under the Super P rofits T ax Act, 1963. 
This tax was replaced from the assessment year 
1964-65 by surtax levied under the Companies (Pro
fits) Surtax Act , 1964. 

Surtax is levied on the "Chargeable Profits" of a 
company in so far as they exceed the statutory deduc
tion, which is an amount equal to 10 per cent ( 15 
per cent from 1 Apr il 1977) of the capital of the 
company or Rs. 2 lakhs, whichever is greater. 

Dur ilig the period under review, under-assessment of 
super profi ts tax/surtax of Rs. 463.09 lakhs was 
noticed in 127 cases. A few illustrative cases are 
given• in the following J1aragraphs. 

2.57 Incorrect computation of capital 

(i) Under the provisions of the Companies (Pro
fits) Surtax Act, 1964, surtax is leviable on the 
amount by which the chargeable profits of a company 
exceed the statutory dedvction, which is an amount 
equal to 15 per cent of the .capital of the company 
as on the first day of the previous year or Rs. 2 lakhs 
whicheve r is greater. Capital for the purpose inclu
des the paid up share capital and reserves. It has 
been judicially held that reserves would not include 
any liability o r provision included therein. The char
geable profit<; of any year for this purpose are eom-
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puted with reference to the total income assessed for 
levy of income-tax for that year after making the 
prescri.bed adjustments. 

(a) In the surtax assessment of a company for 
the assessmen t yea r 1976-77 completed in July 1981, 
the liabili ty towards payment of ta x to be deducted 
from general reserve was taken at R s. 32,70,475 onlv 
a:. against the correct tax liability of R '>. 1,59,30,000 
which was required to be reduced from the general 
reserve. This resulted in the capital base of the com
pany being determined excessively by Rs. 1,26,59,525 
with a consequent short-levy of surtax by 
Rs. 6,01,328. 

The Ministry of Finance have accepted the mis
take. 

(b) The paid up share capital and the reserves 
of a company as on 1 January 1973 viz. on the first 
day of the previous year relevant to the assessment 
year 1974-75 was R s. 35,00,000 and Rs. 32,89,926 
respectively. Several other companies were merged 
wi th the assessec company with effect ~rom l Janu.ary 
1974 and in its accounts for the year re!evant to 

assessment year 1974-75 the director's report indi~ 

cated that the share of the transferee company and 
the merged companies before 1 January 1974 stood 
cancelled and the new authorised share capital and 
the amount of issued share capital from that day 
amounted to R s. 20,00,00,000 and Rs. 2,90,30,450 
respectively. While comp•'Jting the capital as on' 
l January 1973 for the purpose of surtax assessment 
for the assessment year 1974-75 in February l 974, 
the department took into account share capital of 
Rs. 2, 90,30,000 which constituted share capital as on 
the first day of the previous year relevant to assess
ment year 1975-76 and not the previous year rele
vant to assessment year 1974-75. 

Further, reserve aggregating to Rs. 6,65,88,000 as 
on the closing day of the previous year relevant to 

assessment year 1974-75 was taken in the capital 
computation instead of the correct amount of 
Rs. 32,89,926. 

The mi?takes in the computation of capital result
ed in excess computation of capital by 
Rs. 8,88,28,074 and under-assessment of chargeable 
profit by R s. 88 ,82,807 involving un-der charge of 
surtax by Rs. 28,86,912 in the assessment year 
1974-75. 

The comments of Ministry of Finance are awaited 
(January 1986). 



( c) The surtax assessment of a company in which 
the public are substantially interested, for the assess
ment year 1979-80 was completed in December 1983. 
While working out the capital as on the first day of 
the previous year relevant to the assessment year 
1979-80, the assessing officer inter alia, wrongly in
cluded the surplus oi Rs. 24,95,395 in the profit and 
loss account and also housing subsidy of Rs. 80,250, 
not specifically appropriated as a reserve. The error 
resulted in short computation of the chargeable pro· 
fits by Rs. 3,86,346, with consequent short levy of 
surtax of Rs. 1,54,538. 

The comments of the Ministry of Finance are 
awaited (January 1986) . 

(ii) The Surtax Act lays down that any amount 
standing to the credit of any account in the books of 
a company which is of the nature of liabilitv or pro
vision, shall not be regarded as a reserve for the 
purpose of computation of capital. 

(a) A company did not provide for its liabilities 
amounting to Rs. 89,39,716 as ascertained on actu
arial valuation in the accounts of the previous year 
relevant to the assessment year 1980-81. While com
puting the capital for the purpose of surtax for assess
ment year 1980-81 , the General Reserve which inclu
ded this liabnity was, however, reduced by 
Rs. 29,00,000 which represented ascertained liability 
only. As the first day, (and not the last day of the 
previous year) relevant to the calendar year 1979 
was the crucial date for surtax for assessment year 
1980-81, the necessary adjustment shl1uld have been 
made"' with reference to position prevailing on 
30 December 1978 and not on 29 D ecember 1979 as 
was done. 

The mistake resulted in excess computation of capi
tal by Rs. 60,39,716 involving surtax under charge 
of Rs. 4 ,06,011 for assessment year 1980-81. 

The Ministry of Finance have not disputed the 
facts of the case. 

(b) A widely held company computed the capital 
for the purpose of surtax for the assessment year 
1976-77 with reference to its share capital and reser
ves. The company had not provided for tax liabiJity 
that might arise in the event of disallowan'Ce of 
Rs. 34.00.000 being provision for gratuitv made in 
the accounts for the year ended 31 March 1975 and 
also tax liability of Rs. 25,27,000 which was disput
ed in appeal. The computation of c·apital without 
taking into account these two liabilities resulted in 
the chargeable profits being computed (in December 
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1979) as a deficiency of Rs. 63,063 due to higher 
stat.utory deduction. Had the capital been computed 
according to law by excluding the aforesaid liabilities, 
there would be a chargeable profit of R s. 2,09,110 
involving a surtax liability of Rs. 52,280. 

The comments of Ministry of Finance are awaited 
(January 19.86). 

( c) In the accounts for the previous years rele
vant to the assessment years 1976-77 and 1977-78 a 
company provided sums of Rs. 17 ,68 ,44 7 and 
Rs. 25,03,449 on account of arrear contribution to 
the gratuity fund and the amount was allowed as 
deduction in the re_spective income-tax assessments. 
A s these contributions constituted ascertained liability 
and created a charge on the reserves of the r:ompany, 
the general or other reserves of the company were 
required to be reduced by the amount of liabilities 
provided for determining the capital for purpose of 
surtax. However, in the computation of capital, the 
entire reserves were included without reducing the 
liability. The omission to reduce the liability led 
to under-assessment of chargeable profits by 
Rs. 63,79,555 involving short levy of sur tax of 
Rs. 2,55,334. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(iii) Where no specific provision is made for pay
ment of dividends and the proposed dividends are to 
be paid out of general reserve, the general reserve 
for the purposes of Surtax Act is to be reduced by 
such proposed dividends. 

In the surtax assessment of a company for the 
l ssessment year 1975-76 completed in October 1983, 
on a chargeable profit of Rs. 7,71 ,529, the entire 
balance of general reserve amounting to Rs. 54,33,665 
was taken into account in the computatio n of capital. 
The Director's report in the accounts for the previous 
year ending 30 June 1973 relevant to assessment 
year 1974-75 revealed recommendation of payment 
of dividend of Rs. 13,88,439 out of general reserve 
and this was approved in the year relevant to assess
ment year 1975-76. Hence the general reserve of 
Rs. 54,33,665 as on I July 1973 (first day of the 
previous year) was required to be reduced by 
Rs. 13,88,439 which was not done. 

Further, a sum of Rs. 2,50,84.8 on account of "de
preciation reserve" was taken in the capital computa
tion but no such reserve was shown in the balance 
sheet. Hence the ·amount was required to be exclud
ed from the capital computation. 
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In addition, the cost of investment as on 1 July 
1973 as per balance sheet amounted to Rs. 38,17,368 
and not Rs. 29,15,288 as taken by the department. 
The cost of investment was thus taken less by 
Rs. 9,02,080. 

The mistakes in the computation of capital led to 
excess allowance of statutory deduction of 
R s. 2,54, J 36 with undercharge of surlax of 
Rs. 1,20,715 in the assessment yea.r 1975-76. 

TI1e comments of the Ministry of Finance are 
awaited (January 1986). 

(iv) In the surtax assessment of a company for 
the assessment year 1976-77 the department, while 
computing the capital as on 1 January 1975, took 
into consideration general reserve amounting to 
Rs. 13,66,41.349. F or the calendar years 1973 and 
1974 the directors had recommended payment of di
vidends of R s.. 34,83,654 and Rs. 58,06,090 respec
tively to be paid out of general reserves. The said 
dividends were declared and paid in the calendar 
years 1975 and l 976. Accordingly, in computing the 
capital base, the general reserve should have been 
reduced by the sums of Rs. 34,83,654 and 
Rs. 58,06,090. 

s,imilarly, in the surtax assessment for tlte assess
ment year 1977-78 the general reserve ot 
Rs. 17,40,02,000 was entirely taken by the department 
in the capital computation. However, as p:-r accoun.ts, 
dividends of Rs. 58,06,090 and Rs. 58,06,000 relating 
to calendar year_s 1974 and 1975 were recommended 
by the directors to be paid out of general reserve and 
the said dividends were declared and paid in the 
years 1976 and 1977 respectively. Accordingly, the 
general reserve amounting to Rs. 17 ,40,02,000 as on 
I January 1976 relevant to the assessment year 
1977-78, should have been reduced. The emission 
to reduce the reserves ·by the amounts of dividends 
declared led to excess computation of capital by 
Rs. 92,89,744 and Rs. 1,16,12,090 resulting in under
asseosment of chargeable profit by R s. 9,28,974 and 
Rs. 17,41 ,814 involving short levy of surtax of 
Rs. 4,41,263 and R s. 7,83,81'6 for the assessment 
years 1976-77 and 1977-78 respectively. 

The Ministry of Finance havo accepted the mis
take. 

(v) As per Rules laid down for capital computa
tion, where a p;ut of the income,'J)rofits and gains of a 

company is not includible in its total income as com
puted under the Income-tax Act, the capital base is 
to be reduced proportionate1y . 
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During the previous year relevant to the assessment 
year 1977-78 a company received tax credit of 
Rs. 37,44,329 under the scheme of Tax Credit Certi
ficates. The lax credit of Rs. 37,44,329 though for
ming part of the income, profit and gains of the com
pany was not includible in total income for µurposes 
of tax and accordingly was required to be reduced 
proportionately t<;> arrive at the capital of the com
pany for purposes of surtax. This was not done in 
the assessment for the assessment year 1977-78 re
sulting in excess computation of capital by 
Rs. 57 ,88,826 an'd excess determination of statutory 
deduction. Thus, there was 1mder assessment of charge
able profits by Rs. 8,68,324 involving short levy of 
surtax of R s. 3,90,746. 

The comments of the Ministry of Finance are 
awaited (January 1986). 

(vi) The income-tax assessment of a public limit
ed tea company for the assessment year 1980-81 was 
completed in February 1983 on the taxable income 
of Rs. 13,04,3 io. No surtax assessment was done 
although the assessee company itself indicated a 
surtax liability of Rs. 4 7,527 for this assessment year 
in one of the statements enclosed to the income-tax 
returns. On being pointed out in audit (October 
1984) that no Sll:ftax assessment was made, the asses
sing ollicer replied that there was no surtax liability 
as the statutory deduction was more than the charge
able profits. It was noticed in audit that the assessing 
officer bad computed the chargeable profits wrongly 
with reference to the total capital base or 
Rs. 51 ,60,604 without reducing it in proportion to the 
agricultural income of Rs. 16,53,017 not included in 
the total in•come. The incorrect computation of capital 
led to the non-levy of surtax of Rs. 30,877. 

The Internal Audit Party of the department check
ed the assessment but did not point out the mis
take. 

The Ministry of Finance have accepted the mis
take. 

(vii) The Central Board of Direct Taxes clarified 
in November 1974 th·at 'debenture sinking fund' and 
'debenture redemption reserve' a re only provisiom 
and not reserve and as such, they are not to be 
included in computation of capital . 

I ll' computing the capital of an assessee company 
in M arch 1984, in respect of the assessment year 
198 1-82, the debenture redemption reserve of 
Rs. 50,00,000 was tak.:!n into account in comrutation 
of capital. The item being a provision and not 'a 



reserv~. was not includible in computation of capital. 
The mistake, resulted in excess computation of capi
tal with consequent under charge of surtax of 
Rs. 2,12,913 fo.r the assessment year 1981-82. 

The Ministry of Finance have however, citing a 
Calcutta High Court decision held that debentures 
srnking fund as constituting reserve for the purpq_ses 
of surtax Act. This contention is not tenable as 
~ccordmg to the Board 's instructions of November 
1974 the debentures redemption• reserve, being created 
for a known liability was only a provision and not 
a reserve. 

2.58 Mistakes in the computation of r.hargeablc 
profits 

Under the Companies (Profits) Surtax Act, 1964, 
surtax is leviable on the amount by which the charge
able profits of a company exceed the statutory deduc
tion which is an amount equal to ten per cent (fifteen 
per cent from April 1977) of the capital of the com
pany or rupees two lakhs, whichever is greater. The 
chargeable profits of any year are computed with 
reference to tile total income assessed for levy of 
income-tax for that year after making certain pre&
cribed adjustments. Under the rules for computing 
chargeable profits, the income received by an assessee 
by way of dividends from an Indian Company is re
quired to be excluded from the total income for this 
purpose. 

. (i) In computing the chargeable profits of a com
pany for the assessment year 1974-75, in February 
1984, for the purpose of levy of surtax, the depart
ment in advertently deducted from total income the 
dividend income of Rs. 1,89,64,490 io place of actual 
dividend income of Rs. 89,64,490 included in the 
total income thereby reducing the chargeable profits 
by rupees one crore. Consequently, the income-tax 
liability of Rs. 57,75,000 on the excess amount of 
dividend income of rupees one crore was also deduc
ted from total taxes payable by the asses1;ee. This 
resulted in excess computation of chargeable profits 
by Rs. 57, 75,000. 

The above mistakes resulted in under assessment of 
chargeable profits by Rs. 42,25 ,000 with consequent 
short levy of surtax of Rs. 12,67,500 for the assess
ment year 1974-75. 

The comments of the Ministry of Finance on the 
case are awaited (January 1986). 

(ii) The total income assessed as reduced by 
income-tax payable on the said income is the basi~ 
for computation of chargeable profits of a comp·any 
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for the purpose of levy of surtax. Income-tax payable 
means the gross tax as reduced by any relief, rebate 
or deduction allowable under the Income-~ax Act or 
the relevant annual Finance Act. 

An assessce company had deposited a sum of 
Rs. 1,27,500 under the Companies Deposits (Surcharge 
on Income-tax) S~heme, 1976 and accordingly tbe 
surcharge payable by the company was less to the 
same extent. Hence, the income-tax to be deducted 
in computation of charg~able profits in the assessment 
year 1977-78 would have to be reduced by 
Rs. 1,27,500. This was not done and the omission led 
t'O under assessment of net chargeable profits by 
Rs. 1,27,500 with consequent short levy of surtax of 
Rs. 51,000 in the assessment year 1977-78. 

The Ministry of Finance have accepred the mistake. 

( i ii) In the computation' of chargeable rrolits of a 
company for the assessment year 1977-78 the deduc
tion aJlowed on account of income-tax liability inclu
ded surcharge of Rs. 1,76,391 although no surcharge 
on income-lax was levied in the rekvant i11coi11e-tax 
assessment in view of the deposit of Rs. 2,61,250 
made by the assessee under the Companies Deposits 
(surcharge on income tax) Scheme, 1976. 

The mistake led to under assessment of chargeable 
profits by Rs. l, 7 6,3 91 in the assessment completed 
in March 1985 for the assessment year 1977-78 
involving surtax under charge of Rs. 4A, 100. 

The Ministry of Finance have accepted the mistake. 

(iv) For the assessment year 1977-78, a company 
made a deposit of Rs. 15,00,000 under the Companies 
Deposit (surcharge on income tax) Scheme 1976. In 
the income-tax assessment for this year, the Income
lax Officer did not allow adjustment of this deposit 
agains t surcharge on income-tax and levied surcharge 
of Rs. 13,92,152. The assessee appealed against it 
and also paid the sum as demanded. 1n the surtax 
assessment for 1977-78 made in February 1983 while 
computing the charg~able profits, a deduction of 
Rs. 2,92,35,187 was allowed towards income-tax 
payable which included surcharge of Rs. 13,92,152. 
Subsequently pursuant to the appellate ore!~ of May 
1983 the income-tax assessment was revised and the 
rnrcharge of Rs. 13,92,152 was refuncted to the 
assessee in December 1983. However, the surtrut 
assessment was not revised pursuant to revision ·of 
income-tax demand in December 1983 and accor
dingly there was under assessment of net chargeable 
profits by Rs. 13,92,152 \vith consequent under charge 
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of surtax of Rs. 3,72,539 for the assessment year 
1977-78. 

The Ministry of Finance have accepted the mistake. 

(v) Whenever th~ income-tax assessm:.mt : a com
pany is revised to give effect to appellate orders or 
otheiwisc, the correspondin•g surtax assessments of tbL 
company is aJso required to be revised to determine the 
surtax liability afr~h . 

The income-tax assessment ·of a company for the 
nsscssmcnt year 1980-81 was completed in March 
1983 in the status of a company in which public are 
not substantially interested and the tax payab1e was 
computed as Rs. 72,75,587. The corresponding sur
tax assessment was also completed in Ma rch 1983. 
The income-tax assessment was revised in March 
1984 to give effect to the appellate orders of February 
1984 of Commissioner of Income-tax (Appeals) 
treating the company as a company in which the pub
lic are substantially interested and the income and 
tax payable was recomputed as R s. 1,03,19,990 and 
Rs. 61,01 ,695 r~ectively. As a result of reduction 
in the income-tax liability of the company, the charge
able profits for the purpose of levy of surtax will be 
increased resulting in additional demand of tax. 
However, the surtax assessment was not simultaneous
ly revised till Octqber 1984. The omission to do so 
resulted in non-levy of additional surtax of 
Rs. 4,54,668. 

The Ministry of Finance have accepted the mistake. 

(vii) The incoII!e-tax assessment of a company 
for the assessment year 1980-81 was made in July 
J 983 levying tax of Rs. 29,22,759. The correspond
ing surtax assessment was made in Nuvember 1983 

·and in the computation oJ chargeable profits, a deduc
tion of Rs. 29,22,759 was allowed towards income
tax payable by the company. The. income-tax assess
ment was subsequently revised in J an11:1 ry 1984 to 
set right mistake in tax calqulation and the tax liabi
lity was reduced to Rs. 26, 79,196. But the surta" 
assessment was not revised accordingly, till elate of 
audit in September 1984, to withdraw the excess 
deduction of income-tax liability of Rs. 2,43,563. The 
omission resulted in under assessment of net charge
able profits by Rs. 2,43,563 with consequent ~urta"< 
under charge of Rs. 97,430 for the assessment yeal 
1980-8 1. 

The Ministry of Finance h ave accepted the mistake. 

2.59 Omission to make surtax assessments 

Under the Companies (Profits) Surtax Act, 1964, 
there is no statutory time limit for completion of sur
tax assessments. Pursuant to the recommendations 
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of the Public Accounts Committee in para 6.7 of their 
128th Report (Fifth Lok Sabha) the Central Board 
of Direct Taxes issued instructions in October 1974 
that surtax assessll!.ent pro~eedings should be initiated 
alongwith the income-tax assessments. The Board 
further laid down tbat the surtax assessments should 
not be kept pending on the ground that the additions 
made in the income-tax assessment were disputed in 
appGal and the time lag between the date of comple
tion of income-tax assessments and surtax assessments 
should not ordinarily exceed -a month unless there are 
special reasons justifying the delay. 

Noticing the persistent delay or omissio~ in com
pletin·g the surtax assessments despi te the above re
commendations and issue of instructions by the Board, 
the Public Accounts Committee recommended in 
paragraph 3.3 to 3. 10 of their 85th R eport (Seventl1 
Lok Sabha) that a statutory Lime lim it for comple
tion of surtax assessments under the Surtax Act should 
be prescribed. The need for a sta t~J tory time limit 
for completion of surtax assessment was again stres-

' sed by the Public Accounts Committee in para 1.16 
of their 193rd Report (Seventh Lok Sabha). 

Instances of delay in the computation of surtax 
assessments continue to occur leading to postpone
ment of realisation of larger revenue. 

(i) In the case of 19 companies assessed in 10 
Commissioners' charges for the assessment years 
1975-76, 1976-77 and 1979-80 to 1983-84, although 
the income-tax· assessments had been completed bet
ween December 1977 and May 1984, the correspond
ing surtax assessments had not been made, the dela} 
ranging from 3 months to 74 montlis (as on the 
date of audit). The om!ss1on resulted in non-levy 
of surtax of R s. 65,80,413. 

The Minist ry of Finance have accepted the omission 
in principle in seven cases. While not disputin'g the 
facts in three cases the Minist ry of FinanGe havt; 
argued that it was reasonable to wait fur the outcome 
of the appeal on assessment of Income-tax. This is 

contrary to the Board 's instructions of October l 974. 

Reply of the Ministry of F inance is awaited in the 
remaining cases (January 1986). 

The Internal Audit Party of the department bad 
checked the assessment in one case and the m istake 
escaped their notice. 



(ii) In the case of three companies assessed in 3 
different Comissioners' charges for the assessment 
years 1976-77 to 1980-81 , although provisional sur
tax assessment was made between December 1980 
and November 1983, the final surtait assessments had 
not been made. The omission to do so resulted in 
short levy of surtax of Rs. 63,33,206 for the above 
assessment years. 

The Ministry of Finance have accepted the mistakt.. 
in principle in one case. Th_eir comments in respect 
of the other cases are awaited (January 1986). 

2 . 60 Mistake in the calculation of surtax 

Under the provisions of the Companies (Profits) 
Surtax Act, 196,4-, in the case of a company in which 
public are substantially interested, if the aggregate 
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of the income-tax payable by the company and th~ 

amount of surtax computed on its chargeable profits, 
exceeds seventy per cent of the total income of the 
~ompany, the excess thereof shall be deducted from 

. the amount of surtax. 

In the case of a private limited company a deduc
tion of Rs. 1,45,702 had been allowed by the Tncome
tax Officer under the above provisions in the assess
ment for the assessment year 1980-81 made in 
September 1983, even though the assessee was only 
a private company and pot a company in which the 
public were substantially interested. The incorrect 
deduction allowed resulted in short-levy of surtax to 
the extent of Rs. 1,45, 702. 

The Ministry of Finance have accepted the mistake . 
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CHAPTER 3 

INCOME TAX 

3.01 Income-tax collected from persons other than 
companies is booked under the Major Head "02 1· 
Taxes on• Income other than corporation taxl". 
Eighty five per cent of the net proceeds of this ta~, 

except in so far as these are attributable to union 
emoluments, Union Territories and Union surcharges 
is assigned to th~ States in accordance with the re
commendations of the Eighth Finance Commission. 

3.02 The trend of receipts from income-tax wa~ 

as follows during the last five years : -

Year Amount 
(In crores of rupees) 

1980-81 1439.93 
1981-82 1475.50 
1982-83 1569.72 

1983-84 1699.13 
1984-85 1927.75 

3.03 The number of assessees (other than com
panies) on the books of the income-tax department 
during the last five years was as follows :-

As on 31 March Number 

1981 45,50,300 

1982 46,14,530 

1983 47,47,756 

1984 48,79,143 

1985 48,79,179 

3.04 The following table indicates the progress in 
the completion of assess!Ilents and c_9llection of 
demand under income-tax (excluding corporation
tax) during the last five years :-

Year No. of assessments Amount of d em and 

Completed Pending Collected In arrears 
during the at the during the at the 

year close of the year close of 
year the year 

(In crores of rupees) 

1980-81 39,90,276 25,03,717 1439.93 480.94 
1981-82 45,00,478 26,04,828 1475 .50 513. 95 
1982-83 43,87,609 24,29,262 1569.72 532 .00 
1983-84 47,71,869 20,1 9,903 1699.13 616.08 
1984-85 53,25,158 11,97,877 1927.75 781 .59 
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3.05 Some instances of mistakes noticed in the 
assessments of persons other than companies are given 
in the following paragraphs : 

3.06 Avoidable mistakes in the computation of tax 

Under assessment of tax of substantial amount has 
been noticed year after year op account of avoidabLe 
mistakes resulting from carelessness or negligence. 
such mistakes con'tinue to occur inspite of repeated 
instructions of the department. In 10 cases such errors 
resulted in total short levy of tax of Rs. 17,49,827 
of Which in one case alone short levy amounted to 
Rs. 9,37,200. The details are as under:-

SI. Com- Assess-
No. mis- ment 

sioner's year 
charge 

I. A 1977-78 

2. A 1980-81 

Nature of mistake 

Total income of 
Rs. 12,27,370 taken as 
Rs. 2,27,370 for levy of 
tax and interest. 

Tax effect/ 
Financial 
implication 

Rs. 
9,37,200 

Amount for calcula- 2,07,234 
tion of tax taken as (including 
Rs. 20,231 while it was interest of 
Rs. 2,02,310. Rs. 76,138) 

3. B 1980-81 Refund of Rs. 1,72,870 
allowed for a second 
time. 

1,72,870 

4. c 

5. B 

6. A 

7. D 

8. E 

9. B 

10. E 

1978-79 
and 

1979-80 

1975-76 

1980-81 

1978-79 

1981-82 

1980-81 

1981-82 

Total income taken in
correctly while com
puting tax as also in

terest. 

Demand notice issued for 
amount ofRs. 1,24,015 
instead of Rs. 1,96,195. 

Double credit of 
Rs. 63,920 given for 
tax deducted at 
source. 

Error in calculation of 
tax liability. 

Rate of tax for registered 
firm adopted instead 
of that for individuals. 

Rate of tax applicable 
for assessment year 
1981-82 applied instead 
of that for 1980-81 . 

Depreciation of Rs. 68,154 
charged to account 
was not added back even 
though actual deprecia-
tion had been allowed 
separately 

78,780 

72,150 

69,671 
(including 

interest of 
Rs . 
5,751). 

68,641 

54,364 

45,665 

43,252 



The Ministry of F inance have accepted the mistake 
in eight cases; their comments in the remaining two 
cases are awaited (January 1986) . 

3.07 Incorrect status adopted in !lSsessments 

(i) Under the Income-tax Act, 1961, fi rms are 
classified into registered fi rms and unregistered firms. 
A registered firm pays only a small amount of tax on 

its income, the rest of its income is apportioned among 
thr part ners and included in their ind ividual a~sess 
ments. I n the case of an umegistered fir m, tax is 
payable by the firm itself on it5 total income at higher 
rates as applicable to individuals etc. 

In the assessments of an unregistered firm, for the 
assessµient years 1980-8 1 to 1982-83, completed 
between February 1983 and September 1983, the 
as!'essing officer erroneously applied the rates of tax 
applicable to a registered firm . This led to short levy 
of tax aggregating Rs. 2,73,280. 

The Ministry of Finance have accepted the mistake. 

(ii) The Income-tax Act, 1961, provides that in
come-tax is chargeable for every assessment year in 
respect of the total income of the previous year of 
every person . The term " person" for this purpose 
includes an "association of persons". The term 
"association of persons" as used in the Act means an 
association in which two or more persons join in a 
common purpose or common action ( 39 ITR 546 SC). 
It has been judicially held ( 42 ITR 115 SC) and 
(59 ITR 728 SC) that if two or more persons join 
in the promotion of a joint enterprise with the objeCt 
of producing income, profits or gains, the income has 
to be assessed jointly in their hands as "association 
of persons". Such income should not be split up fo r 
the purpose of assessment. 

A partnership firm was constituted in November 
1976 to carry on the business of distribution and 
exhibition of films. The firm en·tered into agreements 
in December 1976, February 1977 and April 1977 
with three theatre owners for securi ng to itself exclu
sive rights for supply of motion pictures to the three 
theatres subject to the firm furni shing of interest free 
deposit (advance) of Rs. 2,00,000, Rs. 1.00,000 and 
Rs. 1,50,000 to the theatre owners. As the firm was 
not in a position to raise the entire funds for the 
purpose, it ente.red into two separate agreements one 
in December 1976 with a trust and an individual A 
and the other in April 1977 with the same trust ~ nd 

another individual B, by which these parties contri
buted 25 per cent (15 per cent by the trust and 1 O 
per cenf by the individ•Jal in each case) of the amou nt 
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to be deposited with the theatre ow.ners and became 
entitled to receive from the firm a total of 25 per 
cent of the profits of the joint ventures. Thus, the 
two agreements for promotions of joint ventures gave 
rise to two distinct taxable entit ies one consisting of 
the partnership firm, the trust and the individ ual A 
and the other consisting of the partnership fi rm, the 
trust and the in•dividual B and since they h?d joined 
in a common purpose with the object of producing 
income, these two en tities had tu be taxed, in the 
status of " association of persons·•. 

However, the assessing officer instead of taxing the 
income accruing from each joint venture in the status 
of " association of persons", taxed 75 per cent of the 
income from vep•tures in the hands of the firm, 15 
per cent in the hands of the trust and 10 per cent 
in the hands o( the concerned individual for the assess
ment years 1977-78 to 1982-83. In respect of th~ 

assessments tor the assessment years 1977-78 and 
1978-79 the assessing officer left a note in the assess
ment order that three separate fi les had been opened 
in the status of unregistered firm and notice for 
fil ing of return had been issued to the joint ven tu res. 
The outcome of the issue of the said notice was not 
ascertainable from records. However, the essen tial con
dition of each partner acting as agent of all other 
partners being absent in this case they can•not be 
assessed as unregistered partnership firms as proposed 
by the department. 

These assessments were checked by the Internal 
Audit Party of the department, but the mistake was 
not detected by them. 

The omission to assess the joint ven1ures as two 
distinct association of persons for the assessment 
years 1979-80 to 1982-83 resulted in short levy of tax 
of Rs. 1,67,516. 

The comments of Ministry of Finance on the 
paragraph are awaited (Jaooary 1986). 

(iii) Under the Income-tax Act, 196 1 ren tal in
come from any building or land appurtenant thereto 
owned by an assessee is chargeable to tax under the 
head "income from house property". The annual 
value of property chargeable to income-tax under this 
head is the sum for which the property might 
reasonably be expected to be let from year to year. 

An ~ssessee firm owning a hotel bui ldi ng, leased 
it out to a sister firm at Rs. 4 ,000 per month. The 
rental income from the hotel building was assessed 
ns hu-;ines~ income after allowing depreciation on the 
building. As the assessee did not carry on the hotel 
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business but received only rent for the use of the 
building owned by it, the same was assessable as 
income from house property. 

The fa ir market value of the 11otel building was 
determined at Rs. 24,45,000 by departmental valuer 
for purposes of wealth~tax ignoring the rental of 
Rs. 4,000 per month on the ground that the lease 
was between members of 'the same family and the 
lease rent was quite low. Taking the return at 6 per 
cent of the fair market value of Rs. 24,45 ,000, in
come assessable under income from house property 
worked out to Rs. 1,33,220 in each of the assessment 
years 1979-80 and 1980-81. After taking into account 
the income already assessed as business income, the 
net under assessment of income was Rs. 1,16,808 in 
each of the said assessment years involving a total 
short levy of ~ax · of Rs. 1,39,533 for both the years. 

' 
The comments of the Ministry of Finance on the 

paragraph are awa ited (January 1986). 

(iv) Under the Income-tax Act, 1961, all income 
accruing or arising to a person in India in a previous 
year relevant to the assessment year is includible in 
the total income of that person. The term 'person' 
as defined in the Act includes individuals, Hindu 
undivided families, comp'all'ies etc. For the purposes 
of the Act these entities are treated as separate units 
for making the assessments. It has been judicially held 
that an assessment can be completed only in the status 
in which the return has been filed. If the assessing 
officer is of the opinion that the person was assessable 
in another status a fresh notice, required by law, 
shall have to be is~ued to the assessee for filing the 
return in that status (84 ITR 705) . 

An assessee filed returns of income for the assess
ment years 1976-77 and 1977-78 in July 1976 and 
October 1977 respectively, claiming The status of 
'Hindu undivided family'. The assessing officer did 
not accept the claim of status and assessed the income 
in the status of individual on the basis of returns filed. 
These assessments were quashed by the Appellate 
Assistant Commissioner of Income-tax as per his orders 
issued in March 1982. The department's second appeal 
with the Tribunal was also rejected in• May 1983 
and accordingly, therefore, the entire tax of Rs. 57,245 
paid for the two years was refunded to the assessee. 
On issue of fresh notice by the Income-tax Officer 
the assessee filed fresh returns fn the status of 'indi
vidual' but in the meantime the Commissioner of 
Income-tax accepted the status of the assessee as Hindu 
undivided family and issued directions to the Income
tax Officer 'accordingly. As the time limit to initiate 
further actiorr had expired the case could not be 
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pursued further, causing a loss of revenue of 
Rs. 57,245. 

The earlier assessments for the years from 1971-72 
to 1973-7 4 were also quashed by the Tribunal on 
8irnilar gro_unds resulting in tax refund of Rs. 72,980. 
The total loss to the revenue .due to adoption of in
correct status amounted to Rs. 1,30,125. 

The comments of Ministry of F inarice on the 
paragraph are awaited (January 1986). 

3.08 Incorrect computation of salary inco~te 

Under the provisions of the Income-tax Act, 1961, 
income received by an employee from an employer 
is chargeable to tax under the head salary. 

(i) Salary has been defined in the Act to include 
wages, any fees, commission etc. There is no difference 
between commission which is wholly dependent upon 
work done and fixed salary on a monthly basis. Fees, 
commission, perquisites paid either in lieu of or in 
addition to regular remuneration are all taxable as 
regular salary or wages. According to the Central 
Bciard of Direct Taxes in'Structions dated 22 Septem
ber 1965, where detailed accounts regarding expenses 
incurred are not maintained, the commission earned 
by the insurance agents of the Life Insurance Corpo
ration is subject to ad hoc deduction at 40 per cent 
for ·the renewal commission wl}ere separate figures 
to this effect are avail~ble. In case such separate figu
res are not aavilable the ad hoc deduction' would be 

limited to 25 per cent of the total commission . The 
Act also provides for standard deduction at prescribed 
rates in respect of expenditure inddental to the em
ployment of an assessee. It has been judicially held 
that if under the terms of contract of employment 
remuneration or recompense for the services rendered 
by the employee is determined at a fixed percentage 
of turnover achieved by him then such rem•:meratioo 
or re-compense will partake the characte.r of salary 
[Gestetner Duplicator (P) Ltd. (117 ITR 1) ] . 

The Development Ojficers of the Life Insurance 
Corporation of India are full t ime servants of the 
Corporation and a relationship of master and servant 
exists between them. In addition to the monthly 
salary, the Development Officer also receive com
mission and incentive bonus based on the life insurance 
business secured, at the rates prescribed by the corpo
ration. The said officers being full time employees of 
the Corporation, the entire income includin'g incentive 
bonus though paid on the basis of volume of b.usiness 
secured was a part of · salary as defined in the Act. 



In the assessment of three assessees for the assess
ment years 1981-82 to 1984-85 assessed betw~n 
March 1983 and December 1984, in addition to the 
:-.tanllard deduction admissible under the Act, a turther 

. deduction of Rs. 2,05,500 towards expenses cla imed 
was allowed at the rate of forty per cent of the com
mission and incentive bonus received during these 
years. As the instructions issued by Board in Septem
ber 1965 only applied to life insurance agents and 
nut regular employees of the Corporation the deduc
tion of Rs. 2,05,500 allowed to the three ol-Jicers 
serving the Corporation was not admissible and 
eventually resulted in short levy of tax of Rs. 1,D 1,463. 

The comments of Ministry of Finance on the 
p1µagraph are awaited (January 1986). 

(ii) Any sp~cial allowa_nce or benefit specifically 
granted to meet expenses wholly, ·necessarily and ex
clusively incurred in the performance of the duties 
of an office or employmen•t of profit to the extent 
to which such expenses are actually incurred for that 
purpose, shall not be included in the tot~] income of 
an assessee. It is further clarified that any allowance 
granted to the assessee to meet his personal expenses 
at th e p!ace where the duties of his office or employ
ment of profit are ordinarily performed by him or at 
the place where he ordinarily resides, shall not be 

regarded as a special allowance granted to meet ex· 
penses wholly, necessarily and exclu:;ively incurred ·in 
the performance of such duties. 

In the assessment of salary cases of employees of 
a Hydro-electric project and thermal power station , 
for the assessment years 1980-81 to 1983·84 com
pleted under summary assessment scheme, during 
1982-83 and 1983-84, certain special allowances like 
c0mpensatory allowance, bad climate allowance, shift 
allowance etc., and amounts received on encashment 
of leave otherwise than on retirement (surrender 
leave salary) were not included in their total incomes. 
This resulted in under assessment of income for the 
assessment years 1980-81 to 1983-84 with a short 
levy of tax of R s. 82,348 in 18 cases. 

The comments of the Ministry of Finance on the 
paragraph ~ re awaited (January 1986). 

3.09 Incorrect computation of income Crom house 
property 

(i) Where a house property is subject to an annual 
charge (not being a charge created by the assessee 
voluntarily or a capital charge), the amount of such 
charge is allowable as deduction in cnmputing income 
from house property. It was judieially held in May 
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1982 that when a deity becomes vested with a pro
perty and becomes the legal owner of the propert~, 
the expenditure incurred on puja of the deity is not 
an admissible deduction as it was a charge on the 
owner of the property himself and is not in discharge 
of an obligation in the nature of an annual charge. 

In the assessments for the assessment years 1980-81 
and 1981-82 (the assessmena completed in March 
1983 and December 1983 respectively of an artificial 
juridical person, the puja expenses, sala ry of pujari 
and other periodic expenses relating to the deity 
aggregating Rs. 1,26,666 and Rs. l ,11,862 respecti
vely were deducted by the department as constituting 
annual charge on the property. The incorrect deduc· 
tion, together with another minor mistake in the 
allowance of collection charges in excess of the pres
cribed percentage resulted in under assessment of 
income of R s. 2,75,199 leading to short levy of tax 
of Rs. 1,90,071. 

The Ministry of Finance have accepted the mistake. 

(ii) Under the Income-tax Act, 196 1, in computing 
the hQuse property income in a case where the cost 
of repairs to the property is to be borne by the tenant 
and not by the assessee (owner) ded•Jction in respect 
of repairs is allowable to the extent of the excess of 
the annual value of the property over the amount of 
rents payable for a year by the tenant, or a sum equal 
to one-sixth of the annual value, whichever is less. 
A co-owner is treated as an owner in respect of his 
share income from property and is entitled to the 
i;tatutory reliefs independently. 

A house property jointly owned by four individuals 
was leased out on rent to a tenant with an agreement 
that the tenant was to carry out repairs to the property 
from time to time and to maintain jt in good con
dition. The statutory deductions on account of repairs 
claimed by the four individuals a t one-sixth of the 
annual value of the building, to the extent of their 
one-fourth share ·out of Rs. 58,236, Rs. 41 ,787 and . 
Rs. 51 , 773 for the assessment years 1979-80, 1980-81 
and 1981-82 respectively, were allowed by the 
assessing officer without limiting the deductions to the 
extent their share of excess of annunl value over the 
amount of annual rents payable by the tenant for 
each of the assessment years, assessments of which 
were completed between January 1982 and March 
1984. The excess of annual value over the amo.unt of 
rent payable by the tenant for each year being nil, 
the four joint owners were not entitled to the statutory 
deduction on account of repairs at all. This erro.neous 
deduction resulted in aggregate under assessment of 
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tax of R s. 1,07,414- including interest for the belated 
filing of the return and short payment of advance tax 
in the hands of the four joint owners for the assess
ment years 1979-80, to 1981-82. 

- The assessment was checked by the Internal Audit 
Party of the department, but the mistake escaped 
its notice. 

The comments of the Ministry of Fimmce on the 
paragraph are awaited (January 1986). 

(iii) Under the Act, the annual letting value of 
the property is chargeable to in~ome-tax under the 
head "income from house property" . The income 
is to be computed Oil a notional basis and not neces
sarily with reference to actual receipts. 

An assessee owned a property consisting of ) and 
measuring 26 grounds and buildings thereon. One 
portion thereof comprising of 12 grounds of land 
was let out on a monthly rent of Rs. 500 to the 
assessee's grandson. The other portion of the pro
perty in 14 grounds of land had been let out on ·a 
monthly rent of R s. 3,500 to a limited company. Jn 
the income-tax asse!:smcnts · for the assessment years 
1980-81 to 1983-84 completed in March 1983, May 
1983 and November 1983, the income from the 
first mentioned port!"on of the vroperty was comput
ed by taking into account the actual rent of R s.· 500 
received. For the purpose of wealth-tax assessment 
a reference was made in January 1984 to the valua
tion· officer to determine the fair market value of the 
properties as on 31 October 1978. The valuation 
officer, following the yield method, fixed the fa ir 
rent of the property at R s. 3,000 per month in March 
1984 as against Rs. 500 actually paid by the tenant. 
Though the fair rent of Rs. 3,000 per month, was 
reasonable when compared with the rent received 
for the property let out to the company, · the assess
ments were not revised adopting the annual value of 
Rs. 3,000 in compul.ing the income from this pro
perty. Tb~s resulted in incoi:rect computation of 
income from house property to the extent of 
R s. 25,000 per year and short-levy of tax of 
R s. 52,300 for the assessment years 1980-81 to 
1983-84. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (January 1986) . 

3.10 Iucor._ .:t computation of business income 

(i) Under the provisions of the Income-tax Act, 
1961 as operative during the period April 1979 to 
March 1981 , where the aggregate expendi ture on 
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advertisement, publicity and sales promotion in India 
exceeds half a per cent of the turn over, 15 per cent 
of the adjusted expenditure thereof has to be dis
allowed. This provision wh ich applied , to all cate
gories of tax payers, can:ying on business or profes
sion \\'.as not applicable to cases where the aggregate 
expenditure did not exceed Rs. 40,000. T he exp:·es
sion 'adjusted expendirure' meant the aggregate ex
penditure incurred on advertisement, publicity and . 
sales promotion in India as reduced by expend iture 
not allowable as business exp·enditure under the 
general h ead a nd further reduced by expenditure 
specifically st;ited in the Act as admissible. 

(a) An assessee registered firm deal ing in the 
manufacture of pump sets incurred an expenditure 
of R s. 34,94,002 during the assessment year 1980-
81 as 'after sales service allowance' rcprescn tin~ re
bate at 4 per cent paid to the dealers for . attending 
defects, complaints and repairs in respect of pump 
sets. In the draft assessment order for the assess
ment year 1980-81 , the assesing officer held that 
this expenditure would only represen•t sales p romo
tion expenses and as such were proposed t.0 be 
disallowed . The Inspecting Assistant Commissioner, 
however, did not approve the disallowance and ac
cordingly the assessme1_1't was completed in June 1982 
allowing the expenditure as such . As the sum of .. 
R s. 34,94,002 represented payment made to tl1e 
dealers by the .'.'\ssessee at a flat rate of 4 per ce nt 
of the value of sales effected and was noth ing but 
an incentive aimed at sales promotion, 15 per cen't 
thereof was required to be disallowed . The omis
sion to do so resulted in short levy of an aggregate 
tax of Rs. 4,26,380 h the hands of the· firm and the 
partners. 

The comments of the Ministry of F inance on the 
paragraph are awaited (January 1986). 

(b) A regist~red firm, running a circus, incurred 
an expenditure of R s. 4, 18,343 and Rs. 6,64,286 for 
the assessment years 1979-80 and 1980-81 towards 
advertisement and publici.ty, which was aUowed as 
deduction in the ass~ssments completed in March 
1982 and March 1983 respectively. Audit scrutiny 
revealed (May 193 11) tha1. the expenditure incurred 
exceeded half per cent of the gross receipts of 
Rs. 40,24,477 for the assessment year 1979-80 and 
Rs. 48,37,683 for the assessment year 1980-81 and 
hence fifteen per cent thereof should have bet-n dis
allowed. The omission to make the dirnllowance 
resulted in total under assessment of income of 
Rs . 1,62,393 and aggregate short levy of tax of 



Rs. 1,24,517 in the hands of the firm and its two 
partners for the two assessment years. 

The assessments 
Audit party of the 
caped its notice. 

were checked by the Internal 
department, but the mistake es-

The Ministry of Finance have accepted the mis-

take. 

(c) Jn computing business income a liability for 
expenditure is allowubh~ as a deduction if it i~ an 
ascertained liability ailtl not merely a contingent 
liability. 

114 

In the case of an assessee firm while computing 
income for assessment year 1980-81, the entire ex
pend iture of Rs. 4,11,487 incurred on a?vertisement 
and sales promotion was allowed as business expen
d iture even though the expendit..rre exceeded the 
prescribed limit of Rs. 40,000 and also balf per
cent of the total tmnover of Rs. 66. 70 lakhs. As 
a result, the asse:;-;ing authority failed 1o disallow 
Rs. 61 ,723 (equal to 15 i:er cent of the adjusted ex
penditure) as required under the Act. This toge
ther with the omission to add back, an amount of 
Rs. 40,892 provided for contingent liabilities (on 
account of leav~ with wages) in the business income 
of the respective assessment years, resulted in under
assessment of income by Rs. 1,02,615 involving short
levy of tax of Rs. 62,900. 

The assessment for the year 1980-81 was checked 
by Internal Audit Pat ty of the department but the 
mistake escaped its notice. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 198~). 

(ii) While compu t.ing income under the mercan
title system of accounting a provision n\ade for any 
accrued or known liability is allowable as deduction 
whereas an amount appropriated to a reserve is not. 
The Income-tax Act, however, specificalJy provides 
that (1) any provision for bad and doubtful debts 
made by a scheduled bank in relation to advances 
made by its rural branches and (2) any special re
serve created by a financial corporation engaged in 
providing long-term finaut e for industrial or agricul
tural development or by a public company having 
its objects in providing long-term finance for cons
truction or purchase of house properties in India for 
residential purposes be allowed as deduction in the 
computation of income. Reserves in all otl1er cases 
and provisions made, except for accrued or known 
liability, are not $1l1Qwable. 

Tlie question whether reserves/provisions made by 
an assessee under statu tory compulsions can be allow
ed as deduction while computing taxable income of 
an assessee had been dealt with by the Supreme 
Court and H igh Courts in a number of cases. The 
Kerala (December 1972), Bombay (July 1973) and 
Patna (July 1978) H igh Courts had held .that the 
amount taken to the reserve was allowable as a de
duction while compu1ir:g in.:omc from business, 
whereas the Madras (December 1976), and Calcutta 
(March 1981 and June 1983) High Courts bad 
taken the view that the amounts credited to the 
reserve was not adir.i..>'>ible as a cleduct_ion while 
computing income. The Calcutta High Court in its 
decision of June 1983 exhaustively dealt with all the 
earlier case-laws and lent support to th~ departmental 
view that the reserve was not to be allowed as a 
deduction. A(.<;vrding to the High Court, if a sum 
is set apart by &.n ass·~ssee under c0mpulsion of law 
for meeting unknown business needs of the company, 
a diversion of '.nc11mc at source by an over-riding 
title dGes not take place. Jn such case.s , according 
to the High Co:1 rt, tlie assessee has title t0 the fun<l, 
exercises do:i1inb11 over the fund and regula tes its 
use. In the opinion of the High Court, it can not 
be said that the amour. t that has been appropriated · 
to the fund Jo0s net form part of the real income 
of the assessee. Th·~ Madras High Court, in a case 
arising under the Co-operativ0 Societies Act ruled 
that merely be:au:>e the statute contemplated crea
tion of a partiet.rlnr fund and its utilisation in a parti
cular manner, it dirt not mean that there was any 
d iversion by over··riding title as such. The High 
Court came to ~he ccm:Jusioa tl~at the contribtJtion 
by way of fixed pOP,rccntage of net profits to the 
Education' Fund, for subsequent remittance to the. 
co-operative union was done after the profits were 
earned and haci reached the as~essee and hence was 
not admissible as a deduction while computing in
come. This decision of the High Court was also in 
favour of the Revenue. 

In spite of conflicting views of various High Courts 
on the subject of admissibility as a deduction while 
computing income, of amounts appropriated to re
serves/provisions under a statute, the department 
have not issued any instructions for the guidance of 
the assessing officers to regulate the deduction so as 
to ensure uniformity in assessment. 

The assessment of a co-operative society for the 
assessment year 1980-f' I wa:o completed in January 
1984 determining loss of Rs. 1,04,05,926. While 
computing the loss, a deduction of Rs. 1,04,794 was 
allowed by the assessing officer, on account of 
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'reserve for molasses tank' created as per Molasses 
Control Amendment Order, 1975. This being not 
an ascertained liability would amount to appropriation 
of profits already earned and was req~ired to be add
ed back in the computation of ·business inc9me. The 
incorrect deduction together with a mistal<e in irre
gular allowance of depreciation of Rs. 32,543 on the 
work-in-progress resulted in computation 9f loss in 
excess by Rs. 1,37,337. 

The comments of the Ministry of Finance on tl1e 
paragraph are awaited (January 1986). 

(iii) U nder the prov!Slons of Income-tax Act, 
1961, an assessee carrying on business or profession 
is entitled to a deduction in respect of any amount 
paid to an employl!e as bonus. In respect of bonus 
paid to an emp_loyce in a factory or other establish
ment to which the provisions of Payment of Bonus 
Act, 1965 apply, the deduction shall not ~xceed the 
amount of bonus payable under that Act. Bonus 
is payable at an amount not exceeding the "allocable 
surplus" computed in the manner prescribed therein, 
subject to a minimum of Rs. &.33 per cent and a 
maximum of 20 per cent of the salaries and wages 

· of the employees. However, where there is no aJlo
cable surplus, the minimum bonus at 8.33 per cent 
of the salaries and wages would be payable. 

(a) In computtng the business income of an 

·115 

assessee firm to which th~ provisions of the Bonus 
Act, 1965, applied, in respect of the previous year 
relevant to the assessment year 1979-80 in April 
1982, a sum of Rs. 4 ,46,152 was allowed as deduc
tion on account of bonus to workers and staff which 
was in excess of 20 per cent of the salary of 
Rs. 17,36,792 pai~ during the relevant period. The 
actual amount allowable on this account worked out' 
to R s. 3,54,892. The mistake resulted in e:i..ccss 
allowance for bonus of Rs. 1,11,260 involving ~hart 
levy of tax aggregating Rs. l ,34~006 including inte
rest for sh9rt payment of advance tax in the bands 
of the firms and its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(b) While comp.citing the business income of an 
individual for the ,messment years 1980-81 to 1982-
83, completed during the period from April J 982 
to January 1983, deductions of Rs. 1,04,994, 
Rs. 1,02,470 and Rs. 1,79,598 respectively were 
allowed ~wards bonus. paid to employees. In respect 
of the accounting periods relevant to the assessment 
years 1980-81 and 1982-83, the maximum amount 

payable as bonus which could not exceed the allo
cable surplus, worked out to Rs. 52,836 and 
Rs. 1,29,882 respectively, while in respect of the 
accounting period relevant to the assessment year 
l 981-82, the business having suffered loss and there 
being no allocable surplus, only minimum bonus, 
amountiny. to Rs. 39,433, was payable. The allow
ance of deduction towards bonus paid in excess of 
what was statutorily payable resulted in UQderassess· 
ment of income to the extent of Rs. 52,158 and 
consequent short levy of the total of Rs. 49,967 for 
the assessment year 1980-81, and allowing of ex
cess carry forward of loss of Rs. 63,037 and 
Rs. 49,716 r espectively for the assessment years 
1981-82 and 1982-83. 

The comments of the Ministry of Finance on 1he 
paragraph are awai ted (January 1986) . 

(iv) Under the provisions of the Income-tax Act, 
1961 any expenditure, not being in the nature of 
capital expenditure or personal expenses of the 
assessee, laid out or e'{pendcd wholly and exclusively 
for the purposes of the business or profession shall 
be allowed in computing the income chargeable 
under the head profits and gains of business or pro
fession . While a provision made in the accounts for 
an ascertained liability is ari admissible deduction, pro
vision made for a: contingent-liability does not qualify 
for deduction. 

(a) A registered furn carrying on the business of 
dealing in lottery ticket.> was appointed as agent for 
the conduct of the lottery on behalf of a Union 
Territory as al~o the sole selling agent for the lotter
ies conducted by ~ State Government. The firm 
conducted its .:,usiness through stockists and sub
agents who were paid service charges on sales and 
bonus, including the prize winning tickets, at speci
fied rates. Unsold tickets returned by the stockists 
and sup-agents were accepted by the fi rm. In the 
case of. sole selling agency, the State Government 
paid bonus and sellers' commission, at the !'.pecified 
rates, directly to the stockists. 

During the Rrevious years relevant to the assess
ment years 1982-33 and 1983-84 the firm made 
p'ayments towards service charges on sales on the 
total value of tickets printed and relea~ed for sale. 
Similarly, the fir in also paid bonus, servic:e charges 
on Prize Winning Tickets and service charges on 
the bonus on prize wmnin~ tickets on full value of 
prize winning amounts. The assessee furn claimed 
all the above charges as business expenditure for the 
above two assessment years. In the assessment for 



the assessment years 1982-83 and 1 %3-84 complet
ed in' March 1983/ December 1983 and December 
1983 respectively, the assessing officer allowed the 
claim in full . Scrutiny of the assessfl)ent records 
revealed (May 1984), that tickets worth 
R s. 10,07,886 and Rs. 8,61 ,955 relating to the 
assessment years t 982-83 and 1983-84 respectively 
had actually been returned by the sub-agents as 
unsold. The firm had also written off the above 
value of tickets 111 its accounts. As no service 
charges were payable on unsold tickets, the assc.ss
ing officer should I.ave disallowed the proportionate 
claim aggregating Rs. 52,338 towards service 
~harges on the value of the unsold tickets as well as 
service charges on the bonus on• prize winning tickets 
aggregating Rs. 72,355, for the two assessment 
years. Further, the assessee firm had received from 
the State Government, bonuF and sellers' commission 
amountin•g to Rs. 44,680 on the unsold prize winn
ing tickets, for the two assessment years, which 
should have been treated as assessable income. The 
above omissions resulted in total under-n:::;cssment of 
ii1conie of Rs. 58,5 17 and Rs. 1,10,856 for the two 
assessment years and a total short J~vy of tax of 
Rs. 1,24,675 on the fiQU and its partners. 

The comments of the Ministry of Finance on 
the paragraph are awaited (January 1986). 

(b) ·while completing the assessment for the 
assessment year l 9d3-8·l in respect of a registered 
firm in March 1984 under the summary assessment 
scheme, the department allowed an amount of 
Rs. 2,00,000, which the assessee had debited as 
provi~ion of interest on loans, in the profit and loss 
account. Generally 'provisions' are not to be allow
ed unless the liabili ty was ascertained. In the ab
sence of suppo.rting details substantiating the asses
see's claim an amount of Rs. 2,00,000 should 
have been disa11owed. Omission to do so resulted 
in under assessment of income of Rs. 2,00,000 and 
short levy of tax of Rs. 1,06,330 in the hands of the 
firm and partners. 

The Ministry of Finance have stated that reme
dial action has been taken accepting the merits of 
the objection. 

(c) The assessments of a firm trading in fertiliser~, 
for the -a·ssessment years 1979-80 and 1980-81 were 
completed in March 1981 and March 1982 respec
tively. For the purposes of business, the firm had 
taken deposits from various persons (inchiding two 
minor sons of its managing partner) at intere~t of 
24 per cent per annum. While each minor's ac
count showed a credit balance of Rs. 44,800, for 
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the year ended March· 1977, the subsequent years' 
accounts showed substantial debit balances against 
the minor's who withdrew Rs. 3,68,500 each in the 
previous year relevant to the assessmen•t year 1978-79 
for introduction as capital in another firm. The 

· latter firm was qissolved on 31 !\larch 1978 when 
certain assets and a theatre belonging to the firm 
were released in favour of the minors who in turn 
leased them out to their fiither. 

As a part of the deposits on which the assessee 
firm was paying int erest was diverted to the minors 
and indirectly utilised for acquiring assets, interest 
at 24 per cent should have been charged on the sum 
of Rs. 1,04,360 and R:;. 96,700 overdrawn by the 
minors i'n the assessment years 1979-80 a nd 1980-81 
respectively. The omission to do so resulted in 
short demand of tax of Rs. 88,605 (in the aggre
gate) in the h~nds of the assessee firm and its 
partners. 

The Ministt·~ of Finance have accepted the mis
take. 

(d) An assessec who wa-5 engaged in the business 
of providing camping facilities to t0urists on rental 
basis and was also running a snack bar, incurred an 
expenditure of Rs. 63 ,211 tov•:i rds extensive repair<; 
to the business premises on installation of "tents and 
new cohstruction work<; during the previous year re
levant tq the assessment year 1979-80. Although 
the entire exp'enditure was of capital nature, the 
department disallowed only a sum of Rs. 1,000 in 
the a ssessment made in March 1981 . The omission 
to disallow the halance of Rs. 62,211 ahrng with 
certain o ther petty mistakes Jed to under-assessment 
of income of Rs. 69,019 with a short-levy of tax of 
Rs. 65,686 including interest for short pay.ment of 
advance tax. 

The comments of the MinJstry of Finance on the 
paragraph are awaited (January 1986). 

(v) Under the Income-tax Act, all income a·ccruing 
or arising or deemed to accrue or arise to an assessee 
in India in a previous year relevant to the assessment 
year is includible in the total income of that assessee. 
It has been judicially held tha't where by an obliga
tion, income is diverted before it r.::aches an assessee, 
it is not taxable, but where the income is required 
to be applied to discharge an obligation f!fter such 
income reaches the assessee. the same consequence 
in law docs not follow as it is merely an obliga"tion 
to pay another a portion of one's own income 
[41-HR 367(SC)] . 
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An individual became a partner in a firm on its 
reconstitution, during the previous year relevant to 
assessment year 1974-75 on the death of a ~artner. 
Under an agreement of April 1 ~73 acc?rdmg . to 
which the assessee instead o: bemg required to m
troduce her share of capital iri cash was treated as 
having incurred a liability of rupees three. lakhs and 
was required to repay this amount to the four 
daughters of the deceased with interest. The assessee 
discharged this liability of rupe.!s three lakbs out of 
the share income received from the firm for three 
assessment years 1976-77, 1977-78 and 1978-79 and 
claimed the repayments of Rs. 50,000, Rs. 1,00,000 
and Rs. 1,50,000 as a charge on income earned from 
the firm for those three years on the ground that 
the: 'income was alienated at source under the agree
ment and prof\ote executed treating the same as 
'diversion of incbme by over-riding title'. The cfaim 
was accepted by the department and the assessments 
for the assessment years 1976-77, 1977-78 and 
1978-79 were revised (November 1981) and accor
dingly. a refund of Rs. 1,53,829 was granted to the 
assessee including an interest of Rs. 10,914 for the 
three assessment years in question. The exclusion 
of the sum of rupees three l~khs from the total in
come for the three assessment years was not in order 
as the transaction between the assessee and the third 
parties was simply a dicharge of a lfobility of the 
assessee from out of the share income after the in
come had reached the assessee and there was no 
question of diversion of income by any over-riding 
titJe'. The omission to assess the income correct
ly resulted in short levy of tax of Rs. 1,13,493 . 

The comments of the Ministry of Finance on the 
paragraph a're awaited (January 1986). 

117 

(vi) Under the provisions of Income-tax Act, 1961 , 
any expenditure of a capital nature incurred by an 
assessee on scientific research related to the business 
carried on by him is ~llowable as deduction from 
the business profit. The term 'scientific research' 
a's defined in the Act means any activities for the 
extension of knowledge leading to or faci litating ex
tension of assessee's business or as the case may be 
of business of that class. 

(a) While completing the assessmen t of an ass~s

see registered firm, for the assesment year 1980-8 l 
in January 1983 the department allowed a sum of 
Rs. 89,580 as deduction on account of capital ex
penditure incurred on scientific research. The asses
see firm was purely a trading concern , neitber did 
it hold an industrial licence for manufacture nor did 

it pay any excise duty. Besides, the laboratory 
charges incurred by the assessee firm during the pre
vious year relevant to the assessment year were only 
Rs . . 648 which would indicate that the assessee did 
not carry out any scientific research to be eligible 
for deduction, and as such the deduction allowed 
for Rs. 89,580 by the department was not correct. 
This resulted in short levy of tax of Rs. 74,702 in 
the hands of the firm and its partners . 

The Ministry of Financl! have accepted the mis
take. 

(b) An assessee registered firm engaged in the 
manufacture and sale of machines, imported four 
prototype pop corn machinery from Taiwan during 
the previous year relevant to assessment yi:ar 
1983-84. The declared purpose of import as made 
out in application for import was modernisation and 
indigenisation of manufacturing process, since the 
machines m:mufa'ctured by the fir.m had · become 
obsolete. The assessee had thus no intention · of 
conducting any .scientific research through . the im
ported machinery. In the assessment for the assess
ment year 1983-84 completed in March 1984, a sum 
of Rs. 2,40,797 was allowed as deduction on account 
of expenditure laid out on scientific research on the 
ba'sis of the assessee's statement that the m·acbines 
impurted were used, 'and on the basis of that 
knowledge, the assessee converted six mechanically 
operated machines into electronically operated ma
chines. As no scientific research was involved in 
this case and the assessee merely made use of the al
ready· available knowledge, to modernise the assessee's 
manufacturing process, the l!Xpenditure of 
Rs. 2,40,797 was not admissible as deduction. The 
irregular allowance of expenditure towards scientific 
resea'rch resulted in under assessment of incon~e of 
Rs. 1,69,173 with under charg~ of tax of Rs. 69,639 
including interest for belated filing of the return in 
the hands of the .firm and its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vii) Under the Jn•come-tax Act, 1961 , where an 
allowa'nce or deduction has been made in the assess
ment for any year in respect of loss, expenditure 
or trading liability incurred by the assessee and sub
sequently during any previous year, · the asscssee 
has obtained whether in cash or in any other manner 
whatsoever, any amount in respect of such loss or 
expendi ture or some benefit in respect of such trad
ing liability by way of remission or cessat ion thereof, 
the amount obtained by him or the value of the 
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benefit accruing to him 1s deemed to be profits and 
gains of business or profession chargeable to income
tax as the income of that previous year. Accoraing
ly therefore, refund of sales-tax or excise duty or draw
back of customs duty which were claimed as expen
diture in earlier years should be treated as income ot 
the previous year in which such refu nd, drawback 
is received. 

In the assessment year 1981-82, an assessee 
individual received Rs. 40,300 as drawback of cus
toms duty. While computing the business income 
for the assessment year 1981-82 instead of offering 
the drawback amount of Rs. 40,300 as income, the 
assessee erroneously deducted the same from "sa1es" 
and the same was allowed by the assessing officer in 
the assessment completed in September 1983. This 
resulted in short computation of taxable income by 
R s. 80,600 with consequent short demand of tax of 
Rs. 51,592. 

The Ministry of Finance have accepted the mis
take. 

3.11 Misfakcs in the grant of export markets deve
lopment allowance 

Under the provisions of Income-tax Act, 1961, 
domestic companies and resident non-corporate 
asessees engaged in the business of export of goods 
outside India or for providing services or facilities out
side India were entitled upto March 1983, to export 
markets development allowance equal to the actual 
amount of qualifying expenditure plus an additional 
amount of one-third thereof as weighted deduction. 
Expenditure on distribution an'd supply of goods in 
India a'nd expenditure wherever incurred on the 
carriage of such goods :o their destination outside 
India or on the insurance of such goods while in 
transit did not qualify for this allowance. Jt has 
been judicially held (June 1981) that payment of 
commission for procuring order<; from the foreign 
buyers would not qualify for weighted deduction. 

In the assessment of four registered firms a~~essed 
in three Commissioner's charges for the assessment 
years 1980-81 to 1983-84 (assessed between August 
1982 and May 1984), additional weighted dcauc
tion of one-third of expenditure incurred in India 
on account of commission paid to Indian .ind foreign 
parties for procuring ord~rs anq concluding sales out
side India (not qualifying for grant of weighted 
deductions towa'rds export markets development 
allowance), was allowed. In addi tion, in one case 
weighted deduction was also ·incorrectly allowed on 
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expenditure incurred in India for blending tea. Under 
the Act, t hese expenses did not qualify for weighted 
deduction . The details of the cases are as under :-

SI. Assessce 
· No. (Registered 

firm) 

(I) (2) 

J. 

2. 

3. 

4. 

A 

B 

c 
D 

Assessment [nadmissible Under
charge of 
tax (Rs.) 

ye:ir weighted 
dedllction 
allowed 
(Rs.) 

(3) (4) (5) 

1980-81 

1981-82 
1982-83 

1981-82 
1982-83 
1983-84 

1980-81 

1981-82 
1982-83 

l ,64, 190 2,52,526 
(Includes 
deduction on 
accounl of 
blending 
tea) 

69,174 
1,21 ,040 

4,66,531 1,17,00J 
and excess 
carry for
ward of 
loss by 
Rs. 

2,01,492 

2,03,246 1,39,236 

2,04,368 J ,25,503 

The incorrect a!Iowance of weighted deductions 
on the inadmissible items of expenses r~sulted in total 
under charge of tax of Rs. 6,34,293 and excess carry 
forward of loss of Rs. 2,01,492 in the hands of these 
four firms and their partners. 

The comments of the Ministry of Finance C'n these 
cases are awaited (January 1986). 

3. 12 Mistakes in valuation of closing stock 

In order to determine the profits from business, 
an a.ssessee who maintains accounts on mercantile 
hasis, ~y choose to valae the closing stock of his 
business every year, at cost or market price which
ever is lower. It has been judicially held in Sep
tember 1980 that the privilege of valuing closing 
stock in a consistent manner woul9 be availaole only 
to· a continuing business and that it ca'nnot be adopt
ed where a business comes to an end when stock 
on hand should be valued at the market price in order 
to determine the true profits of business on the date 
of closure of business (102 ITR 622). The Ministry 
of Law also had confirmed this position in August 
1982 and March 1984. The Central Board of D irect 
Taxes have not, · however, issued any instructions 
in this regard for the guidance of assessing officers. 

(a) A partnership firm, dealing in silver ornamen ts 
valued their closing stock of 721.247 kilograms as 
on 7 November 1980 at Rs. 1,255.70 per kilogram. 

-
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The fi rm was dissolved on the same day viz. , 7 Novem
ber 1980 ( Diwali year ), the last day of the pre
vious year relevant to i.he assessment year 198 1-82. 
In the assessment finalised in October 1983, the 
business income was computed without revaluing the · 
closing stock at market pric~ prevailing on the date 
of dissolut ion wh ich worked out to Rs. 2,31 8 per 
kilogra m. The omission tu do so resulted in under 
assessml:nt of income by R s. 7,66,638 and short levy 
of tax of Rs. 5,34, 150 m the hands of the firm a.nd 

its partners. 

The comments of the Ministry of Finance on the 
r aragrnph are a\vaited (January 1986). 

(b) During the previous year ended 31 M arch 
1979 relevan f to the asse£sroen t year 1979-80. a 
rcgic;tcred firm was formed wi th seven partners, two 
of tht:m representing a trust each. The firm was dis
solved on 31 March 1979 to relieve the 
trustee rar tners and another pa.rtncr.ship w~~ 
formed with the remammg par tners and 
thus the origina l partnership firm ceased lo exist 
from April 1979. While co mpleting the fresh assess
ment for the assessment year 1979-·80 in March 
1984, the assessing officer accepted the value of the 
closing stock at cost price (R s. 15,20,803) as on 
31 March 1979 instead of valuing it at market rate 
to ascertain the true profits of the firm on the date 
of dissolution . By adopting the gross profi t rate of 
5.544 per cent (in the absence of other details), the 
market value of the closing stock would have to be 
taken at Rs. 16,10,044. T he omission to adopt the 
market rate th us resulted in under assessment of in
come of Rs. 89,240 and a total short-levy of: tax of 
Rs. 47,819 in the hands of the firm and i!·s par tners. 

The assessment was checked by the Internal Audit 
Party of the depar tment but it did not notice the 
mistake. 

T he Ministry of Finance have accepted the mis
take in principle. 

3. 13 Mistal•es in compu1ation of trust income 

(i) Under the provisions of the Income-l ax Act, 
1961 income deriv1:d from proper ty held under trust 
wholly for charitable or re ligious purposes is exempt 
from tax to the extent to which such income is 
applied for such purposes in India. A ny part of the 
income which does not ensure for the benefi t of the 
public or which ensures for the benefit of an inte
rested person is not so ~xempted . The Act fu rther 
provides t hat where th\!. individual shares of ·the 
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persons on whose behalf or for whose benefit such 
income is receivable by a trust, arc mdeterminate or 
unknown, tax is chargcabL on such income in the 
hands of trust at the maximum marginal rate. 
F urther, where the to tal income of a trust before 
exemptions a.dmissible for religious and charitable 
purposes exceeds Rs. 25 ,000 in any year the accounts 
of the trust for the year arc to be audited by a Char
tered Accountant and an audit report du ly signed 
and verified by such accountant in the prescr ibed 
form is to be furn ished by the assessee alongwith the 
return of income. 

(a) While a.ssessing thl! income of a trust for the 

assessment year 1979-80 in March 1982, the depart
ment allowed, out of the gross income of 
Rs. 8,26, 172 exemption of Rs. 5,00,66-l as income 
spent for charitable purposes, the statutory deduc
tion of R s. 2,06,543 being 25 per cent of the gross 
income, and taxed only the !>urplus of Rs. 1,1 8,965. 
The auditors had, however, observed that they were 
not able to furnish the particulars required .in the 
statutory audit report, i.e., in regard to investments 
held at any time during the previous year in con
cerns in which interested persons have a substa.ntial 
interest- as the assessee had not been able 10 ascer
tain and furnish the concern~d information. The 
'assessment records also revealed that the auditors 
in their report to the Charity Commissioner "on irre
gularities noticed'', narrated that the accounts of 
the assessee were rewri tten to accommodate the 
transactions, the funds and assets and the related 
income and expenditure of two other trusts and they 
(the auditors) were not able to verify all tbe title 
deed s for the immovable properties held by the asses
see .and the inventory of motor ca rs etc., with regis
tration books. In view of the fact tha.t the auditors 
had not furnished the prescribed statutory report in 
a complete shape and in view of the other irregufari
ties noticed, the assessee was not entitled to the 
exemption available to a charitable institution. Under 
the la.w, therefore, the assessee's entire gross in
come was chargeable to tax at the maxim um rate 
laid down. The omission to do so resulted in short 
levy of tax of R s. 4,68,484. 

The comments of the Ministry of F inance on the 
paragraph are awai t.ed (January 1986). 

(b) Under the Indian T rusts Act J 882 where a 
trust is incapable of being executed, the trustee 
must hold the trust property for the benefit of the 
author of tbe trust or h is legal represen tal.iv~. 



Two ladies created a trust in March L979 by a 
deed of settlement (of R s. 5,000 each) under wh.ich 
nine persons including two Hindu undivided families 
were the beneficiaries. For the assessment years 
1980-8 1 to 1982-83, the trust was treated as a 
definite trust and the assessments were completed in 
M arch 1982 and Novemb;!r 1982 allocating the 
income to the beneficiaries as laid down in the trust 

deed. 

A perusal of the trust deed disclosed inter alia the 
following contradictory provisions : 

(1) Though, two of the beneficiaries happened 
to be Hindu undivided families, there was 
no provision regarding distribution of the 
share of the families in the event of the 
total partition. 

(2) The trust, according to 1he deed , shall stand 
dissolved on 31 of December 1994 or 
earlier but not earlier than 31 of 
December 1986 and in the ~vent of 
death of ' kartas' of the Hindu un
divided families befor~ 31 December 1994 
the income or the share of the decea.sed in 
the trust fu nd shall be paid to the legal 
representatives for the residue of the period 
as if the 'kartas' died intestate and not to 
the remaining family members of the res
pective Hindu undivided fam ily th'Uugh , in 
another clause, it was stipulated that the 
benefits under the trust would accrue to 
the members of the Hindu undivided 
families. 

• 
In view of the above, th~ classification of the trust 

for purpose of levy of tax as a definite trust by the 
Income-tax Officer was not in order. The contra
dictions in the de'ed render the trust incapable of 
being executed in which case the trust property re
verts back to the author of the trust. Hence, the 
income for a·ssessment years 1980-81 to 1982-83 
was chargeable to tax in the hands of the two 
settlors in equal proportion. In the absence of details 
of income and other particulars of the settlors in the 
assessment records, it was pointed out in audit in 
April 1983 th~t if the income of thCJ trust was charg
ed to tax separately as body of individuals, addit ional 
tax of Rs. 1,51,592 would become recoverable 

The comments of the Ministry of Finance on the 
paragraph are awaited (ranuary J 986). 
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(ii) Under the provisions of the I ncome-tax Act, 
1961 , any income of a hospital or other institution 
for the reception and treatment of persons suffering 
from illness, etc., and existing solely for philanth ropic 
P'urp,1ses and not for purposes of profit , is wholly 
exempt from income-tax. Also, the income of a 
Trust, in so far as it is applied to chari table purposes 
as defined in the Act, is exempt from tax, subject to 
the fulfilment of _the conditions stipulated in the J\ct. 
"Charitable purpose" includes medical relief also for 
the purpose of the Act. However, as the Act stood 
during the period from I April 1977 to 31 March 
1984, in the case of a charitable trust for medical 
felief which carried on any business, any income from 
such business would not be exempt from income-tax 
unless the business was carded on in the course of 
actually carrying out the primary purpose of the 
trust. 

A Trust which was created in March 1972, and 
was running a hospital, derived major portion of its 
income by way of share income as a p:ir tner from 
three business firms. The trustees resolved in April 
1976 to set apart the share income from two of the 
three firms exclusively for t ho purpos~ of the hospital 
and also to run the hospital as separate unit of the 
trust. Later, in November 1977, the trust deed 
was amended, providing for medical relief as the sole 
object of the Trust. 

T he assessment of the Trust for the assessment 
year J 978-79 (previous year ended 31 Maren 1978) 
was completed in January 1981, on a total income 
of Rs. 21,386, and no exemption was granted to the 
trust in respect of its income. While con::.puting 
the total income, the Income-tax Officer, however, 
did not include the share income-. of Rs. J ,85,350 
and Rs. 62,525 respectively from the two firms, on 
the grounds that, as the income accrued to the hospi
tal, it was wholly exempt from income-tax under the 
provisions of the Act. · However, the trust being a 
partner in the firms and having invested its funds as 
capital therein, was, in fact, carrying on business 
through the firm, and, as such, the income frnm such 
business actually accrued only to the Trust, and not 
to the hospital. Merely because the share income 
from the firms was to b~ set apart for the purpose 
of the hospital, it did not Jose its character of the 
income of the Trust and become the income of the 
hospital eligibfe for exemption provided in the Act 
specifically in respect of income of a hospit JI. M ore
over, as the business carried on by the Trust was not 
in the course of executing its primary object, i.e. 

-
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medical relief, the income derived therefrom would 
not be eligible for the exemption. 

It was also noticed in audit (April 1981) that 
under identical circumstances, the assessment of the 
Trust for the assessment year 1977-78 was completed 
in A ugust 1980 under t.he dir~dions of the Ins
pecting Assistant Commissioner, holding that the 
share income from the two firms accruing to the 
Trust through its business activities could not be 
held to be the income of the hospital and was there
fore, assessable to tax. The omission to include 
the sha.re income from the two firms in the income 
of the Trust for the assessmen t year 1978-79 result
ed in undcrassessment of income of Rs. 2,47,875 in 
the hands of the T rust, with a consequential short
levy of tax of R s. 1,63, 124. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(iii) Under the provisions of Income-tax Act, 
1961, the income receivable under a discretionary 
family trust where the individual shares of the bene
ficiaries are indeterminable and unknown, tax is 
chargeable on such income at the maximum margi
nal rates. But, if the income is receivable under a 
trust declared by a person by will, tax is chargeable 
at the rates applicable to association of persons, etc. 
With effect from assessment year 1980-81, where 
more than one discretionary trusts have been dec
lared by a person under will, tax in such cases is 
chargeab le al the maximum marginal rates. 

A person created three discretionary ramily trusts 
by will in which the shares of the beneficiaries were 
indeterminate and un_known. The tax on the income 
of these trusts for the assessment year 1980-81 
assessed in Decemb<='.r 1982 was charged at the rates 
applicable to association of persons as against the 
maximum marginal rates applicable. This re<;dted in 
short demand of tax of Rs. 57,690 including interest 
for short payment of advance tax. · 

The Ministry of Finance have accepted the mis
take. 

3.14 Incorrect computation of income from other 
somces 

Under the income-tax Act, 1961, expenditure 
laid out or expended wholly and exclusively for the 
purpose of earning 'income from other sources' is 
allowed as a deduction in computing such income. 

For the assessmen•t year J 980-81 an a essee had 
returned gross income of Rs. 5,71 ,373 received by 
him in the form of salami from li is followers. While 
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a sum of Rs. 5,46,120 was deposited in bank, a sum 
of Rs. 25,253 was stated to have been received in 
cash and spent by the assessee. Out of these gross 
receipts the asse~see was allowed while computing -
his income fo r the assessment year J 980-81 in Nov
ember 1982, a deduction of R s. 1,42,843 i.e. 25 
per cent on account of expenditure on cu~tomary 
presents given to the followers. The assessee's bank 
account did not show any withdrawals for this pur
pose. As the source from wl?.ich the payments were 
made was not brought out, the assessee was entitled 
only to the deduction of Rs. 25,253 i.e. the amount 
stated to have been actually spent and not the 
amount of R s. 1,42,843 on an estimat~ basis. A 
deduction of Rs. 1,17,590 allowed in excess result-
ed in short levy of tax of R s. 87,202 including in
terest leviable for short payment of advance tax. 

The assessment was checked by t~e Internal Au
dit Party of the department but the mistcke escaped 
its notice. 

The coIIllllents of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

3.15 Incorrect allowance of depreciation 

(i) Under the Income-tax Act, 1961, in comput
ing the business income of an assessee, a deduction 
on account of depreciation is admissible at the pres
cribed rates on plant and machinery or other assets 
owned by the assessee and used for the purpose of 
his business during the relevant pr0vious year. The 
Rules prescribed in this regard provide for specific 
rates of depreciation ranging from 15 per cent to 
l 00 per cent for certain items of plant and machinery 
and general t ate of 10 per cent (15 per cent 
from the assessment year 198'1 -85) in respect of 
plant and machinery for which no special rate has 
been prescribed. Where, in any case, new plant and 
machinery has been installed after 31 March 1980 but 
before 1 April 1985, the Act provides for allowing 
additional depreciation of sum equal to half of the 
normal depreciation admissible in respect Of previous 
year in which such plant or machinery is installed. 
No additional depreciation is, however, admissible 
in respect of any plant or machine.ry installed in 
any office prc>;mises or any residential accommoda-

• tion. 

In the assessments of three firms and en indivi
dual for the assessment years 1980-81 to 1983-84 
(assessments completed between October 1982 and 
M:irch l 984). under four Commissioner's charges 
depreciation on plant and machinery for which no 
specific rate of depreciation is provided li ke oxygen 



plant, boring machine and rock drill, compressor, 
other boring machines for sinking ~[ tubewells, air 
conditioning machines and electric generator etc., was 
allowed at rates ranging from 20 per cent to 30 per 
cent instead of at the admissible general rate of ten 
per cent. In one case of a firm, additional depreciation 
was also allowed for the assessment years 1981-82 
and 1982-83 on an electric generator installed in 
assessee's show room which was not admissible as 
snow room consti tuted office premises. The mistakes 
in these four cases resulted in excess allowance of 
deprecialion aggregating Rs. 8,62,886 aort conse
quent short levy of tax of Rs. 3,53,701. 

The comments of the Ministry of Fmance in all 
these cases are awaited (January 1986). 

(ii) Under the Income-tax Rules, 1962, depre
ciation on motor buses, motor lorries and motor 
taxis is admissible at 40 per cent if used in the busi
ness of running them on hire; otherwise lhe admis
sible rate is at 30 per cent. 

In the assessment of two assessees (one firm and 
one individual ) under two Commissioner's charges, 
for the assessment years 1980-81 and l 981-82 (as
sessments completed during September 1983 to 
March 1984) who were using their motor lorries in 
their own businesses, depreciation on the vehicles at 
the higher rate of 40 per cent was allowed errone
ously treating them as motor buses, motor lorries and 
motor taxis used in the business of running them 
on hire. This irregular grant of depreciation allow
ance led to aggregate excess grant of depreciation 
allowance of Rs. 1,26,317 and conseq uent under 
charge of tax of R s. 1,12,976. 

The comments of the Ministry of Finance in all 
the two case_§ are awaited (January 1986). 

(iii) According to the Central Board - of Direct 
Taxes instruct ions issued in March 1975 in consul
tation with the Ministry of Law, the dumpers and 
tippers should not be treated as road transport vehic
les if there is evidence te show that in a particulat 
establishment they are intended or are in fact nor
mally to be used on roads. Road making plant and 
machinery are entitled to depreciation at 15 per 
Cent while road transport vehicles other than those 
used in the business of hire are entitled to deprecia
tion at 30 per cent. The Income-tax Act, 1961 
also provides for grant of investment allowance at 
the rate of 25 per cent of aclual_ cost of plant and 
machinery installed for tl1e pmposes of business of 
constrnclion, manufacture or production of any 
article or thing not specified in the Eleventh Sche
dule. 
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(a) In the assessment of a registered firm eng
aged in the road constru::tion work, for the assess
ment years 1981-82 and J 982-83 fi nal ised in October 
J 982 and February J 983 respectively, the assessee 
was allowed depreciation of Rs. 3,28A73 and 
Rs. 2,57,096 at the rate of 30 per cent on the cost 
of hot mix plant and tippers. As the hot mix plant 
and tippers were road making mach ineries, the dep
reciation was admissible at the rate of 15 per cent. 
The incorrect allowance of depreciation at higher 
rates resulted in the under assessment of income by 
Rs. J ,64,086 and Rs. I ,03.936 for assessment years 
1981-82 and 1982-83, involving short levy of tax 
aggregating Rs. 1,41,236 in rbe hands of the firm 
and its partners. 

The comments of the Min ist ry of Fin<i ncc on 
the paragraph are awaited (Jan uary 1986). 

(b) An assessee registered firm · engaged in the 
work of road construction, purchased new tippers in 
the previous years relevant to assessment years 198 1-
82 and 1982-83 . The asse sing officer, treating the 
tippers as 'road making plant and machinery' , allow
ed investment l!llowance in the assessment year 
1982-83. But, while allowing depreciatio:1, the tip
pers were treated as ·' road transport vehides" and 
depreciation for old and new tippers allowed at 30 
per cent instead of 15 !)er cent in the assessment 
years 198 1-82 and 1982-83 finalised in December 
1982 and March J 983. Similarly, the depreciation in 
the case of road rollers also was allowed at the rate 
of 30 per cent as against 15 · per cent for these two 
assessment years. This resulted in grant of excess 
allowance of depreciation \.In tippers and road rollers 
to the extent of R s. 1,50,914 and conseq uential 
short levy of tax aggregating to Rs. 71 ,263 (includ
ing tax in the hands of partners) fQr these i.wo as
sessment years. 

The Ministry of Fi-nance have accepted the mis. 
take. 

(iv) Under the Income-tax Rules 1962. a special 
rate of depreciation of thirty per cent has been pre~

cribed in respect of earthmoving machinery used 
in open-cast mining while for building rnntractors 
machinery and ruad making plant and machinery, 
the rate prescribed is 15 per cent. 

While computing the incom\! for the assessment 
year 1981-82 in July 1982 an assessee registered 
:firm was allowed d~preciation a.t th e rate of 30 per 
cent as applicable to earthmoving machinery, on 
road-rollers, air compressor and concrete mixer 
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which are of the type of road-making machinery or 
building contractors machinery on which deprecia
tion admissible is only J 5 per cent. The excess al
lowance of depreciatio!l of Rs. 72,238 resulted in 
an aggregate short levy of tax of Rs. 56,877 in the 
hands of the firm and its partners. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (January 1986). 

(v) D eprecia tion is allowed at tl?e prescribed rates 
on the actu al cost or the wri tten down value of the 
asse ts, as the case may be. 

In the case of an assessee firm, for the assessment 
year 1979-80, (assessment originally completed in 
March 1982 and subsequently revi~ed in March 
1984) depreciation on tr&..'1spon vehicles was allowed 
on their cost of Rs. 15,37,433 insteaC. of t h~ correct 
written down value of Rs. 13,72,218 (adopted in che 
revised order of March 1984). The omission resulted 
in excess allowance of depreci:ition, with consequent 
short levy of tax of Rs. 57,313. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(vi) With a view to encouraging the us·e of renew
able energy devices, depreciation at the rate of 30 
per cent was allowed with effect fro m J A pril 198 J 
on any special devices including electric generators 
and pumps running on wind energy . 

In the case of a registered firm total income for 
the assessment year 1982-83 was computed at 
Rs. 1,61,620 in September 1982 after allowing a 
sum of R s. 42,120 on account of depreciation on a 
diesel generator at the rate of ten per cent of i ts cost 
and addition al depreciation at five per cent. On an 
application moved by t he assessee, the assessment 
was revised in July 1983 to allow deprc-ciation at 
30 per cent and additional depreciation at J 5 per 
cent, for a total sum amounting to Rs. 1.26,360. As 
there was nothing on record to show that the gene
rator was being run on wind energy to be eligible 
for depreciation at 30 per cent, the deprecia tion was 
correctly admissible at the general ral e of IO per 
cent as also the a_dditional depreciation at the rate 
of 5 per cent only. The excess allowance of depre-
ciation aggregating R s. 84,240 resulted in under
charge of tax of Rs. 55,787 in the hands 0f the firm 
and its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 
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3.16 Incorrect grant of investment allowance 

( i) Und..!r the provisions o f the In•.:ome-tax Act, 
1961 while computing the business income of an as
sessee, a deduction is ~uowd by way of investment 
allowance at twenty five per cent of the actual cost 
of the ir:achincry or plant installed in ·1ny industrial 
undertaking afrer 31 March 1976 for the purposes of 
construction, rpanufacture o:· production, of any one 
or more of the articles or things except those speci
fied in the Eleventh Schedule t9 the Act. 

In the following ~ cases of six registered fi rms 
aae me ii:id.i"ia~ttI;-investment allowance was errone
ously allowed even though the assessees were not en
tit led to the same as their plant and machinery was 
not engaged in any manufacturing activity or had been 
leased out and hence not 'wholly' engaged in the 
busine s of the asscssees. This result0d ir, u ncer as
se5sment of income of Rs. 28,96,410 with conse
quential shor t levy of tax of Rs. 4,80, 7 44 and ex
cess carry forward of loss of Rs. J 1,68,7 16. The 
details of the cases are as u nder : 

SI. Commis- Nature of mista ke 
No. si >ner's 

Under 
assessment/ 
less c •m
putation o f 
loss 

charge/ 
assess-
ment 
year 

I. A Allow 1n-::e admill.:J 0 1 5. H ,412 
1982-83 Cold Sto rage plant 

which is not a 
manufacturing ac tivi1y . 

2. B 
1982-83 

3. c 
1979-80 
1980-8 l 
1982-83 

4. D 
1981-82 

to 
1983-84 

5. E 
1981-82 

6. F 
1981-82 

Allowance admitted 
on Cold Storage 
plant which is not a 
ma nufacturing 
activity. 

Allowance admitted o n 
Cold Stora ge p lant 
which is not a manu
factu ring activity. 

Allowance admitted 
on building a nd plant 
a nd machinery fo r 
manufacture of bis
cuits leased ou t :.i nd 
hence not engaged 
'wholly' in the 
business of the 
::issessee. 

A llowance a dmitted on 
plant and machinery 
for man ufac ture o f 
biscuits leased out 
a nd hence not 
wholly' in the business 

of the a ssessce. 

Allowance admilled o n 
film p rojector, air 
cooling plant and 
e lectrical equipment 
n ot engaged in any 
manu fac turing 'tcti
vi1y . 

2,71,490 

2,99,832 

14,99,886 

2.24, 190 

76,600 

Financia l 
implica
ti on/ 
tax 
effect 

1, 23 ,044 

1,20,513 

66,992 
(i ncludes 

minor 
mistake) 

Excess 
carry for
wa rd of 
loss 

Rs. 
11,68,716 
a nd t;i.x o f 
R~. 66,257 

59, 186 

44,752 



The Ministry of Finance have accepted the objec
tion in two cases; the_ix comments in the i cn:aining 
(our cases arc awaited (January I 986) . 

( ii) Thq ·investment allowance is allowed subject, 
i11ter qlia, to the condition that an amc unt equal to 
75 per cent of the sum so a llowed has been debited 
to the profit and loss account of th~ relevant previ

ous year and credi ted to a reserve account and the 
amount so credited is used within a period of ten 
years for acquiring new plant and machinery for 
the purpose of the business of the under taku}g. If 
the reserve is not utilised for the specified purpose 
within the specified period, the in vestment allow
ance 1s deemed to have been wrongly allowed and 
has to be withdrawn . 

An assessee firm consisting of two partners was 
allowed investment allowance of Rs. 1,55,293 and 
R s. 81,000 o n the plant and machinery during the 
assessmen t years 1977-78 and 1978-79 ( t 'ic assess
ments com pleted in November 1979 and f\1arch J 981 
respectively). The firm was dissolved on the 31 
March 1978 and according to the dissolution deed 
dated 19 September 1978, the business of the firm 
with its assets and liabilities was taken over by one 
of the partners, with the second partner receiving 
an amoun t of R s. ·1,55,405 in lieu of his share. As 
the firm itself ceased to exist there was no question 
of it utilising the amount of the reserve for acquisi
tion of new plan.t and machinery for the purpose of 
the business of the undertaking as prescribed . Ac
cordingly, the investment allowance was not admis
sible in the hands of the partnership firm and was 
to be wit hdrawn. Non-withdrawal of investment al
lowance resulted in underassessment of income of 
the furn by Rs. 1,55,293 a nd Rs. 8 1,000 with ag
gregate shor t levy of tax of Rs. 1,40,550 for the 
two assessment years, in the hands of the firm and 
one of the partners. 

The comments of the Ministry of Finance on 
the paragraph are awaited (January 1986) . 

(iii) \\There the to tal income of an assessee, in
cluding a registered firm , determined before deduc
tion of the investment allowance, is less than the 
full admissible amount, the rebate allowable is 
only such amount as to reduce the total income to 
' nil' and the unabsorbed investment allowance is 
carried forward for adjustment in the next assess
rnem vear . )Jo carrv forwa rd is admis~ibk Jo;· more 
than ; ight assessment years subsequent to the a sess-
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ment year relevant to the previous year in which the 
acquisition is made. 

In the assessment of a registered firm for the as
sessme nt year 1979-80 completed in December 
1981, the income was computed a t F.s. 43,432 
before deducting the investment allowance of 
R s. 3,50,252. On allowing the investmen t allowance 
of Rs. 3,50,252 . the tota l income amounted t'O 
minll~ Rs 3,06,820 which represented unabsorbed 
investment allowance to be carried forward in the 
assessment of tbe firin for adj ustment in fuiture. 
years. Instead, the Income-tax Officer determined 
the total i n c"Om~ as business loss of Rs. 3,06,820 
and allocated it to the partners for adjustment in 
their assessments. The mistake resul ted in short 
levy of tax of Rs. 1,04,460 in the assessments of 
partners. 

The M inistry of Finance have acce:Jted the mis
take. 

(iv) The Act provides for withdrawal of relief al
ready allowed if the assets are sold or otherwise 
t ransferred by t,.he asscssce to any person a t any time 
before the expiry of eight year~ from the end of the 
previous year in which the assets were installed or 
acquired. 

In the assessment of an assessce individual carry
ing on a proprietary business, an investment allow
anee of R s. 1,09,190 for the cost of the machinery 
of Rs. 4,36,761, installed in the factory owned by 
the assessec was allowed in the previous year rele
van t to the assessment year 198 1-82 (assessment 
completed in March 1984). On th"' ~ame day the 
Tu.come-tax Officer fin alised the asscsmem oE the 
assessee's income for assessment year 1982-83 also 
by recording therein that in the previous ye~r rele
vant to the assessment year 1982-83, the said pro
prietary business was converted into a Private Limi
ted Company, in justification of ihe assessee not re
turning any income from the said business. As the 
conversion of the entire p roprietary business ( in
cluding the said machinery) lo the Private Limited 
company in the next year itself, amounted to trans
fer and as the transfer had taken place within eight 
years of the acquiring of the machinery the invest
ment allowance of R s. 1,09,190 already allowed 
ha d to be withdrawn which was not done. The omis
sion to withdraw the allowance resuJted in short 
Jc\iy of tax of R s. 72,065. 

T he comments of the Ministry of Finance on the 
paragraph are awaited ( J anua ry l 986) . 

, 
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3.17 Incorrect allowances of depreciation, develop
m.cnt rebate and investment allowance 

' 
(i) Under the provisions of the Income-tax Act, 

1961 , depreciation, initial depreciation and invest
ment allowance are allowed with r ~ference to actual 
cost of the assets to the assessce, reduced by that por
tion of the cost thereof as has been met d irectly or 
indirectly by any other person or authority. The 
Central Board of Direct Taxes clarified in March 
1976 that the subsidy received from the Central Gov
ernment for establishing industrial units in selected 
backward areas constitute capital receipts in the 
hands of the recipient and as such this amount would 
have to be reduced from the cost of assets for the 
purpose of allowing depreciation on such assets. 
Further, in determining the written down value of 
the assets, both normal depreciation and extra shift 
a llowance are required to be taken in'to account. 

In the assessments of the two registered firms 
(assessed in two different Commissioner's Charges) 
fo r the assessment years 1976-77 to 1980-8 1, 
J 982-83 and 1983-84, though the two a"sessees 
received subsidies totalling to Rs. 8,23 ,019 from 
the Central Government/Financial Corporation for 
the purchase of machinery, ~ he amount was not 
deducted by the asssessin g officers while allowing 
investment allowance. In one case, however, the 
depreci at ion on generator was also not allowed 
on actual cost and incorrect rate of depreciation was 
applied. These mistakes resulted in exce.;s ~t!lowance 

of Rs. 7,68,007 and undercharge of tax of 
Rs. 4,35,450. 

The comments of the Ministry of Fin.111ce in both 
the cases are awaited (January 1986). 

(ii) The Income-tax Act', 1961, provided (upto 
3 J May 1974/May 1977) for the grant of develop
ment rebate in respect of plan t and machinery instal
led for use in the assessee's business, at the rates 
specified in the Act. Jf the total income assessable 
before deduction of development rebate was less th'an 
the full amount of the admissible amount, the rebate 
allowed should be to the extent of reducing the total 
income to 'nil' and unabsorbed rebate should be 
carried forward for adjustment in the next assessment 
·ear . No p ortion of the development rebate would, 

however, be carried forward for more rhan eight asse
ssment years immediately succeeding the assessment 
year relevant to the previous ye·ar in which the ma
chinery or plant had been installed. 
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(a) The assessments of a co-operative sugar mill 
for assessment years 1980-81 and 1981-82 were 
completed in August 1983 and March 1984 on a 
taxable income of Rs. 'nil' and Rs. 30,53,100 respec
tively after setting off unabsorbed development rebate 
of Rs. 53,76,042 and Rs. 10,75,079 carried over 
from the assessment year 1973-74. In the assessment 
of the sugar mill for the assessment' year 1973-74 
completed in December 1977 the unabsorbccl deve
lopment rebate had been determined as Rs. 40,04,017 
and the same had been carried forward and partly 
set off to the extent of Rs. 25,52 ,896 in the assess
ment year 1975-76 (assessment order dated April 
1979) . The department had, however, revised the 
assessment for the assessment year 1973-74 in July 
1979 and recomputed the admi <;s ible development r·e
batc as Rs. 23 ,99,888 and out of that a sum of 
Rs. 14,18,031 had been set off in the reassessment 
for the assessment year 1974-75 completed in March 
1980, leaving only a balance of Rs. 9,81 ,857 to be 
carried forward and adjusted beyond assessment year 
1974-75. The assessments for the assc::ssmen't years 
1975-76, 1980-81 and 198 1-82 were, ltowever, not 
corresponcljngly revised . Fai lure to take note of 
the above revision in the assessment for the assessment 
year 1973-74 reducing the admissible development 
rebate and set off of a port'ion of the unabsorbed 
development rebate against the income for assessment 
year 1974-75 led to the incorrect carry forward and 
set off of unabsorbed development rebate to t'he ex
tent of Rs. 30,22,160 in the aggregate against the 
incomes for assessment years I 975-76, 1980-8 1 and 
I 98 1-82. This resulted in loss of revent:e of 
Rs. 5,48,605 for assessment year 1975-76 and short 
levy of tax of Rs. 5,13,625 for the assessment years 
1980-81 and 1981-82 besides non-levy of interest of 
Rs. 1,30,900 for assessment year 1981-82. 

The comments of the Ministry of Finance on ·the 
paragraph are awaited (January 1986) . 

(b) In the assessment of an assessee co-operative 
society for the assessment: year 1980-81 (assessment 
completed in December 1982) it was seen that out 
of the total income of Rs. 18,73,784 unabsorbed de
velopment rebate to the ext'ent of Rs. 4,07,898 per
taining to the assessment years 1969-70, 1970-71 and 
1971-72 had been adjusted. The allowance of deduc
tion for unabsorbed development rebate for the above 
assessment' years being beyond the period of eight 
years, was not admissible and eventually resulted in 
under assessment or' Rs. 4 ,07,898 and tax effect ot 
Rs. 1, 75,071 . 

The Ministry of Finance have accepted the mis
take. 



(i ii ) The Act provides for withdrawal of the relief 
already allowed if t11e assets are sold or otherwise 
transferred to any person at any time before the 
expiry of eight years from the end of the previous 
year i1; which the assets were acquired or installed. 

In the previous year relevant t:o the assessment year 
L974-75 a registered firm acq uired four generators 
valued at R s. 5,19,291 on which development rebate 
of R s. 1,29,822 was allowed in the assessment for 
the assessment year 1974-75 (assessed in September 
J 977). Three generators valued at' Rs. 3,11 ,058 
were sold by the assessee during the previous year 
relevant to the assessment year 1978-79, and the 
fourth generator valued at Rs. 2,08,233 was sold in 
the previous year relevant to the asses8ment year 
1980-81 for Rs. 1,25,000. The department should 
have, therefore, ini tiated action for withdrawing the 
development rebate of R s.- 1 .29,822 as the genera tors 
were sold within the p<-"riocl of eight years from the 
end of the previo ~1s yea:: in which th ey were installed. 
T his was not done till it was pointed in• audit in 
August l 984. 

In the case of another registered firm , for the asse
ssment year 1980-81 a sum of Rs. 3,40,528 as pro
fits on sale of assets was ret'urned by the assessee. 
The assets sold included a generator ins talled at a 
cost of R s. 1, I 0.603 in the · previous year relevant to 
the assessment year L974-75 on which development 
rebat'e of Rs .. 27,65 1 had been allowed. The assess~ 
ing officer should have ini tiated · action (before 
March 3 I , 1984) to withdraw the devefopment 
rebate of R s. 27 ,651._ Th is was not done till Aueu~ t 

1984. 

The om1ss1on to withdraw the development rebate 
in the case of the two firms for the assessment year 
1974-75 before March 1984 resulted in an aggregate 
loss of revenue of Rs. 1,50,54 7 in the hands Qf the 
firm and the partners. 

The 'Minisrry of Finance have accepted the mis
take. 

3 .1 S Omission to levy capital gains tax 

(i) Under t he provisions of Income-tax Act, 1961 , 
any profits or gains arising from the transfer of a 
capital asset effected in t'he previous year shall be 
chargeable to income-tax under the head 'capi1al 
gains' and shall be deemed to be the income of the 
previous year in which the transfer took place. ·The 
term 'tra nsfer' has been defined in the Act to include 
'sale' exchan!?e or relinquishment of any asset or ex
tinguishrnent of any rights therein '. The income 
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.-:bargeable under the head 'capital gains' shall be 
r:omputed by deducting from the full value of the 
consideration received or accruing as a result of trans
fer, the cost of acquisition of the capital asset and 
the cost of any improvement thereto. It has been 
judicia lly held in March 1964 t'ha t where bonus sha
rE>s are issued in respect of ordinary shares held in a 
company by an assessee, their real cost to the assessee 
has to be valued by spreading the cost of the ordinary 
shares over the old shares and tJ:ie new issue ( viz. 
bonus shares) taken toget'her if they rank pari passu 
(52 ITR 567 SC) . 

An assessee fi rm holding originally 7,6 13 shares of 
the face value of R s. 10 each was subsequently issued 
1,22,387 bonus shares thereon. In the prtv· us year 
relevant to the assessment year 1975 ~76, t11u assesscc 
:iold a ll the 1,30,000 shares for a ('.onsideration of 
lls. 73,77 ,500 and offered long-t'erm capital gain 
of Rs. 69,09,658 for taxation, the difference of 
Rs. 4,67,842 representing the cost of acquisition. The 
assessment was also made accordingly in March 1982. 
The cost of the acquisition of the shares adopted at 
Rs. 4,67,842 for t'he purpose of arriv ing at the capi
tal ga ins was not. however. correct. The :i ;;~essee had 
initi'ally purchased 7,613 shares at Rs. 10 each cost
ing R s. 76, 130 and the remaining l ,22,387 shares 
were bonus shares for which assessee had not incur
red any extra cost. H ence the total cost of acquisi
tion of 1,30,000 shares amounted to only Rs. 76, 130. 
The incorrect adoption of the cost of acquisition as 
Rs. 4,67,842 instead of Rs. 76,130, resulted in under
assessment of capital gains by Rs. 2,93,784 after 
:1llowing deduction for long term capital gains invol
ving shore levy of tax of R s. 2,44,052 in the hands 
of the firm and its partners. 

The Ministry of Finance have accepted the mis
take in principle. 

(ii) The gains arising out of the transfer of assets 
owned by a Hindu undivided family, firm or other 
association of persons or body of individuals are com
put'ed in the manner provided in the Act. Effective 
from 1 March 1970, the term 'capital asset' included 
agricultu ral lands s ituated within the jurisdiction of 
municipality or a cant'onment board with a popula
tion of not less th an 10,000 or within such distance 
nnt cxceeing eight kilometers from the ]~,er: ! limits 
of such municipality or cantonment' board as may be 
notified by the C~ntral G overn ment. Tt has been 
judicially held that 'body of individuals' would be 
a combination of individuals who have unity of in
te rest but who are not act uated bv a commun de
sign . and one or more of .whose members produce or 
held to produce income for the benefit of all. 

t 
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(a) In March 1973, five assessees had sold a set 
of agricultural lands situated within the jurisdiction 
of a municipality and norified by the Central Govern
ment, which they jointly owned for a consideration 
of Rs. 1,90,356. The assessing o'fficer completed the 
assessment for the assessment year 1973-7 4 in Octcr 
ber 1975 and assessed the capital gains arising out 
of the transfer in the hands of the five owners sepa
rately. On being held by the Appellate Assistant 
Commissioner that t:here was no capital gains, unle!'s 
the population of the area being the locality, ward 
or block where the agricultural lands were situated 
exceeded I 0,000. the assessing officer in October 
1977 decided that the lands were not capital assets 
for the purposes of capital gains, being not situated 
within such an area. As the population of the muni
cipality of origin was the criterion and the same ex
ceeded 10,000 it' was pointed out in September 1978 
that the transfer of the agricultural lands attracted 
capital gains and that the capit'al gain of Rs. 1,49,566 
was correctly assessable in the status of 'body of in
dividuals'. 

The department replied in February 1985 that the 
Assessment was reopened and completed in March 
1984 raising an additional demand of Rs. 1,11,192 
including interest of belated filing of retqrn. · 

The comments of the Ministry of ·Finance on the 
~aragraph are awaited (January 1986). 

(b) In the case of an individual certain agricultu
ral lands belonging to him through a will and located 
within the municipal limits of a city were acquired 
and possession thereof taken over by the State 
Government for colonization in the previous year 
relevant t'o the assessment year 1973-74. Compen
sation money aggregating Rs. 3,61,213 in Jieu was 
paid to him subsequently in December 1974/Febru
ary 1981. Adopting cost of acquisition as 
Rs. 2,14,071 being the fair market value of the asset 
as on 1 January 1964, the net capital ~nin (long 
term) assessable for the assessment year J 973-74 
amounted to Rs. 92,392 after allowing for deductions 
permissible under the Act. Capital gain was neither 
returned by t'he assessee nor was brought to tax by 
the department by correlation with the records of 
other direct taxes. Failure to assess capital gains 
of Rs. 92,392 led to non levy of tax of Rs. 57,751 
for the assessment year 1973-7 4. 

The comments of the Minist'ry of Finance on the 
paragraph are awaited (January 1986) . 

(iii) Capital gain arising from the transfer of 
agricultural land is exempt fro,m tax, if the assessee 
purchases any other land for being used for agricul~ 
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tural purposes within a period of two years atter the 
date of transfer or sale and the amount of capital 
gain does not exceed the cost of new land. If, how
ever, the amount of capital gain is grearcr than the 
cost of land so purchased, the difference between the 
amount of the capital gain and the cost of the new 
asset shall be charged as the income and taxed as 
such. 

(a) The wealth tax return of an assessee for the 
assessment year 1975-76 assessed in February 1981 
revealed that 5 acres of agricultural land v.as sold by 
him for Rs. 3 Jakhs in the previous year relevant to 
the assesment year 1975-76 which involved capital 
gain of Rs. 2,75,000, the cost of land being 
Rs. 25,000. Out of this amount, the assessee pur
chased agricultural land for Rs. 1,65,676. On the 
balance amount' of Rs. 1,09 ,324 capital gains tax was 
leviable but was not levied. This resulted in short 
assessment of income of Rs. 78,243 involving short
Jevy of tax of Rs. n ,304 including interest of 
Rs. 41 ,456 for late filing of return. 

The Ministry of Finance have initiated 1emedial 
action on the objection. 

(b) According to details available in the wealth 
tax assessment records, an individual assessee had 
sold (20 March 1980) 3.77 acres of his agricultural 
property, situated in a notified area, for a considera
tion of Rs. 3,75,000 and purchased (25 July 1981) 
another agricultural property for a consideration of 
about Rs. 1,50,000. In the assessment for the asse
ssment year 1980-81 completed in March 1981, how
ever, the net' capital gain arising from the sale of 
the prop~rty, less the cost of the newly purchased 
property, was not subject to tax which was not in 
order. Failure to include net capital gain of 
Rs. 1,10,600 in the income of the assessee t:hus re
sulted in short levy of tax of Rs. 50,744. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(iv) Where enhanced compensation was awarded 
by a court/ tribunal in respect of assets acquired under 
any law, the department is empowered to issue a re
vised order within the specified time limit to bring 
to charge in the year of transfer, the quantum of 
compensation which does not enjoy exemption. With 
effect from the assessment year 1978-79 onwards, 
the Act provides for exemption from income-tax, the 
capital asset' if the net value of the consideration re
ceived or accruing as a result of the transfer is invest
ed or deposited by the assessee in specified assets 



within a period of six months after the date of t'rans
fer. During the period 28 February 1979 to 1 March 
1983 relevant to the assessment years 1979-80 to 
1983-84 the benefit' of exemption would be available 
only if the net consideration was invested in 7 year 
National Rural Development Bonds. The capital 
gains arising prior to 1978-79 would thus be exemp
ted only if the additional compensation was utilised 
within the specified period of the compulsory acqui
~ition for purchasing any other land or building or 
for constructing any other building as the case may 
be. 

An assessee owned land which was acquired by 
the Municipal Corporation in July 1974, i.e. in the 
assessment year 1975-76. The assessce agitated 
against the quantum of compensation in the court of 
law which awarded higher compensation m April 
1979. The entire compensation of Rs. 97,911 was 
paid t'o him in May 1980 and assessee returned it for 
the assessment year 1981-82 claiming it as exempt 
on the ground that he had purchased 7 years Rural 
Development Bonds in November 1980 i.e. within 
six months of the receipt of compensation. Hi~ claim 
was accept'ed by the assessing officer in the assess
ment year 1980-81 assessed in February 1984. 
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Since the acquisition of land was made in July 
197 4 and the transfer of land would be deemed to . 
have taken place in the previous year relevant to the 
assessment year 1975-76, the entire profits or gains 
arising from the transfer of capital asset was charge
able to tax as the· income of the previous year in 
which the transfer took place. The department did 
not, however, re-open the assessment for the assess
ment year 1975-76 on this account. :aesides, the 
exemption allowed for purchase of rural development 
bonds was not: available in the assessment year 1975-
76. The omission to levy capital gains tax resulted 
it~ under assessment of income by Rs. 97,911 and 
short levy of tax of Rs. 44,860. Penalty for conceal
ment of income was also leviable. 

The comments of the Ministry of Finance on the 
paragraph are await:ed (January 1986) . 

(v) The Act further provides that the entire in
come of a co-operative society from specified activi
ties viz., carrying on the business of banking or pro
vidi.ng credit facilities t:o its members, i'> exempt from 
income-tax. 

A central co-operative ba~k assessed as an associa
tion of persons by the Income-tax Officer returned 
(June 1980) an income of Rs. 80,04,383 for the 
assessment year 1980-81 and claimed the entire 
amount: ·as exempt from income-tax as being profits 

and gains of business attributable to the activity of 
banking or providing credit facilities to its members. 
While completing the assessment' in December 1982, 
the assessing officer allowed the claim under the 
provisions of the Act and completed the assessment 
as 'nil' assessment. A scrutiny of the miscellaneous. 
records relating to the assessment year 1980-81 indi
cated that in the course of completing the ass':'!ssment, 
the assessing officer had mentioned in thi! order sheet 
that t:he assessee bank sold 2.9 grounds of lands 
(from out of a total of 9 grounds ·and 1,700 sq. ft. 
purchased in January 1973 for a total cost of 
Rs. 13,21 ,378) for a sale consideration of 
Rs. 1,93 ,090 per ground and that the sale considera
tion had been' arrived at after adding interest of 
Rs. 80,282 per ground to the cost of the groond 
amounting to Rs. 1,36,073 and deducting therefrom 
the proportionate sale proceeds of the old building. 
The interest of Rs. 80,282 per ground charged by the 
bank was apparently treated as part of the· cost of 
acquisition' of the lands for the assessee and thus it was 
held that the transaction was on a no profit no loss 
basis and involved no capital gains. Neither the 
interest charged by the assessee nor the sale proceeds 
of the old building were to be considered while com
pntin•g the capital gains and the income was also not 
attributable to the business of banking or providing 
credit facilities to its members. The transaction thus 
involved capital gains which worked out to 
Rs. 2,32,820. The omission to assess the income 
resulted in non-assessmen't of taxable capital gains of 
Rs. 1,70,865 and a non-levy of tax of Rs. 77,217. 

The comment:s of the Ministry of Finan~ on the 
paragraph are ·awaited (January 1986). 

(vi) With effect from the assessment year 1983-84, 
where in the case of an assessee being an individual, 
the capital gain arises from the transfer of any long
term capital asset, not being a residential house, and 
the assessee bas within a period of one year before 
or after the date of transfer purchased or within a 
period of three years after that' date constructed a 
residential house and if the cost of the new asset 
is not less than the net consideration in respect of 
the original asset, then the entire capital gain is 
not to be charged t'o tax. However, where in the 
assessment for any year a capital gain arising from 
the transfer of ·any such capital asset is charged to 
tax and if the assessee complies with the conditions 
as specified above, the Act -provides for a.mending the 
order of assessment to exclude the capital gain not 
chargeable to tax. 

During the previous year relevant to assessment 
year 1983-84 an 'individual' sold a building site for 
a consideration of Rs. 1, 92,600 and earned capital 

-
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gains of R~ . 1,52,175. While filing the return of 
income for the assessment year the assessee st'ated 
that the capital gains is not taxable as the considera
tion would be invested in the construction of a new 
residential house, in another site purchaseci by her 
and excluded the amount from the income returned. 
This was accepted by the assessing officer in the asse
ssment: for assessment year 1983-84 completed in 
March 1984. As the asscssce had not fulfilled the 
conditiqns precedent for claiming the exemption 
from tax and the assessment could be re-opened to 
consider the exemption only when the conditions are 
fulfilled, the capital gains of Rs. 1,52,175 should 
have been brought to t ax in the assessment for asse
ssment year 1983-84. The omission resulted in 
short-levy of tax of Rs. 69,647. 

The comments of t:be Ministry of Finance on the 
paragraph are awaited (January 1986). 

... 3.19 Incorrect computation of capital gains tax 

' 
" 

(i) U nder the provisions of the Income-tax Act, 
1961, as applicable upto the assessment' year 1982-83, 
where a capital gain arises from the transfer of a 
house belonging to the assessee and used as a r.esi
dence by him or bis parents for two years before the 
date of transfer and the assessee has wit'hin a year 
before or after that date purchased or has within two 
years from that date, constructed a nother house for 
hfa residence, then the net excess of capital gains 
over the cost of the new house alone is chargeable to 
tax as income of t'hc prevfous year in which the 
transfer took place. According to the executive in-

. structions issued in August 1977 the aforesaid relief 
is available only to an individual transferring the 
house property and not to a Hindu undivided family. 
[t has also been judicially held in July 1978 that the 
relief is not available in respect of property transfer
red by a Hindu undivided family. 

(a) An assessee, a Hindu undivided family of the 
specified category, sold its house in a metropolitan 
city in Octob~r 1980 for a consideration of R s. 10 
lakhs and purchased another house in November 1981 
in the same place at a cost of R s. 4,66,000. For the 
assessment year 1981-82, the Hindu undivided family 
offered an income of R s. 2 ,45,500 being the net ex
cess of the capital gain over the cost of t'he new asset. 
This was accepted by the assessing officer and the 
assessment completed in February 1984 even though 
the assessee b eing a Hindu undivided family was not 
entit'led to the relief from capital gains. It was also 
noticed that the new asset was purchased after the 
stipulated period of one year under the Act and that 
a substantial pa.rt of the asset sold represented open 
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land not appurtenenC to the building and hence did 
not qualify for exemption from capital gains. The 
incorrect relief resulted in a short levy of tax of 
Rs. 2,30,670. 

The comments of the Ministry of Finance on the 
paragraph are await~d (January 1986). 

( b) While completing the assessment for the asse
ssment year 1980-81 (completed in D ecember 1982) 
in respect of two Hindu undivided families, capital 
gain to the extent of Rs. 1,67,500 :ind Rs. 53,000 
respectively on the sale of fl.at was exempted from 
levy of tax. The assessee;; being the Hindu undivided 
family, the said cx~mpticn was not adm issible. This 
resulted in underassessment of income of Rs. 1,67,500 
and Rs. 53,000 and aggregate short-levy of tax of 
Rs. 1,13,672. 

The comments of the Ministry of Finance on t'he 
paragraph are awaited (J anuary 1986). 

( c) A Hindu undivided family sold two house 
properties one in October 1979 and the other, in 
parts, in March 1980 and May 1980, and re turned a 
capital gain of R s. 1,31 ,500 for the assessment: year 
1980-81 and R s. 68,200 for the assessment year 
1981-82. It also claimed exemption from capital 
gains tax for having purchased another house in 
July 1980 for R s. 1,45,000. I n the assessments for 
the assessment years 1980-81 assessed in D ecember 
1981 in a summ!iry manner a nd 1981-82 a~5es~cd in 
July 1983 t:he capital gain arising from the transfers 
was exempted which on account o[ the assesscc being 
a H .U.F. was not admissible. The incorrect exemp-
tion resulted in short computation of income of 
Rs. 94,875 for the assessment year 1980-8 1 and 
Rs. 47,400 for the assessment: year 1981-82 leading 
to an aggregate short levy of tax of Rs. 71 ,022 in
cluding interest for the belated filing of the return for 
L'he assessment year 1980-81. 

While accepting the mistakes, the Ministry of 
Finance have stated that the assessments have b een 
revised. 

(ii) Where the gross tot'al income of a non-cor
porate assessee includes capital gains from long-term 
assets, deduction of first Rs. 5 ,000 as increased by 
forty per cent of the amount by which the capital 
gains relating to capital assets being other than lands 
and buildings exce~d R s. 5,000, is admissible. The 
'gross total income' means t'.he to tal income computed 
as per the provisions of the Act before making the 
said deduction. The statute also provides that if 
there is any short-term capital loss, such loss is to 
be set off against the Jong-term capital gains includ
ed in gross total income. 



While completing the assessment (September 1980) 
of an assessee individual fur the assessment year 
1977-78, a deduction of Rs. 2,11,989 was allowed 
on a long term capital gain of Rs. 5,22,473. The 
Jong term capital gain of Rs. 5,22,473 had, however, 
been adjusted against the short-term capital loss of 
Rs. 6,00,000 and the net amount of short"-term capi
tal loss of Rs. 77,527 only was included in gross 
total income. Since no long term capital gains were 
included in the gross total income, no deduction on 
this account: was admissible. The incorrect deduc
tion• allowed resulted in under-assessment of income 
of Rs. 2,11,989 involving short levy of tax of 
Rs. 1,39,912. The interest of Rs. 57,359 on account 
of interest paid to t'he assessee on excess advance tax 
paid had also to be withdrawn. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(iii) Capital gain on the transfer of a capital as
set is computed with reference to the cost of acquisi
tion of the asset or where the capital &sset became 
the property of the assessee before 1 January 1964, 
at the option of the assessee, fair market value of 
the asset ~s on that date. 

(a) In the assessment of two individuals for the 
assessment year 1982-83 (assessments completed in 
March 1983 having 37t per cent interest each i11 
a property), a capital gain of Rs. 5,02,797 was de-
termined on the sale of the property during the rele
vant previous year. The gain was arrived at by tak
ing the fair market value as on 1 January 1964 at 
Rs. 8,60,000 as shown by the assessee on the basis 
of valuation made by a registered valuer in July 1981. 
This value together with the subsequent improvement 
and charges for transfer amounting to Rs. 1,3 7 ,207 
was deducted from the sale value of Rs. 15,00,000. 
However, in the wealth tax assessment for the assess
ment year 1964-65 (valuation date being 31 March 
1964) , the value of the property was taken at 
Rs. 4,51 ,380 as shown by the assessee. Accordingly, 
in working out capital gain arising on the transaction, 
the fair market value as on I January J 964 was to be 
taken at Rs. 4,51 ,380. On that basis, capital gain 
of Rs. 3,41 , 780 each instead of capital gain of 
Rs. 1,88,54 7 each ought to have been assessed in the 
hands of these two assessees. The incorrect adop
tion of fair market value resulted in short levy of tax 
of Rs. 1,51,744. 

The Ministry of Finance have accepted the mis
t.ake. 
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(b) The assessment of an assessee for the assess
ment year 1979-80 was completed in Novemter 1981 
determining a loss of Rs, 1,66,457 which included 
loss of Rs. 1,23, 762 under the head long term capi
tal gains on transfer of plots of land during the rele
vant previous year. The loss under the head capital 
gains had been arrived at by substituting the value ot 
the property as on I January 1964 as R s. 1,85,678. 
However, the records for the assessment year 1978-7Q 
disclosed that as per assessee's accepted valuation as 
also certified by the approved valuers, the value of 
the property as on 1 January 1964 had been shown 
as Rs. 2 per sq. feet . If this value was adopted, the 
value of the property as on 1 January 1964 would 
be only Rs. 48 ,764 instead of Rs. 1,85 ,678 adopted 
by the department. As a result there would be capi
tal gain to the extent of Rs. 13, 152 a.s against 
capital loss of Rs. 1,23,762 computed by the depart
ment. Incorrect computation of capital loss resulted 
in short levy of tax (notional) of Rs. 70.554. 

The case had been seen by the Internal Audit 
Party but it did not notice the mistake. 

The Ministry of Finance have accepted the mis
take. 

(iv) The capital gains arising from the transfer of 
a long term capital asset are exempted from tax, if 
the full value of the consideration received or accru
ing as a result of the transfer, is invested or deposi- · 
ted by the assessee in specified assets within a period 
of six months after the date of the transfer. In case 
a part of the consideration only is so invested or de
posited, only that part of the capital gains shall be 
so exempted. Where, however, the long term capital 
gain accrues or arises after 28 February 1979, but 
before 1 March 1983, the benefit of exemption shall 
be available only if the net consideration is invested 
L11 7 year National Rural Development Bonds. 

(a) Jn the assessment of an individual for the ass
essment years 1980-81 and 1981 -82, it was observed 
(January 1985) that an assessee had sold two plots 
of land at Rs. 1,91.000 and Rs. 1,22,000, and there
from derived capital gains of Rs. 1,84,436 and 
Rs. 94 ,614 respectively. Out of the capital gains, 
the assessee invested Rs. 1,57,000 and Rs. 80,000 in 
cash certificates and fixed deposit certificate. Wliile 
computing the taxable income in March 1084, the 
assessing authority exempted the aforesaid amounts. 
Since the capitnl gains were not invested in the 
National Rural Development Bonds, Rs. l ,57,000 and 
Rs. 80,000 for the assessment years 1980-81 and 
1981-82 respectively did not q~Jalify for exemption. 

-... 
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The irregular allowance of exemption resulted in ag
gregate short levy of tax of Rs. l,05,97u. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(b) An assessee sold a property, in the previous 
year relevant to the assessment year 1982-83 (asses
sed in December 1983) for a consideration of 
Rs. 4,50,000 and made a capital gain of Rs. 2,59,392 
after reducing the sale price by Rs. 45,500 on account 
of stamp duty and brokerage paid and Rs. 1,45, 108 
being the cost of acquisition. Out of the net consi
deration of Rs. 4,04,500 the as!:essee invested a sum 
of Rs. 1,50,000 in the National Rural Development 
Bo_nds. After allowing exemption of proport ionate 
part of the capital gain and basic and percentage 
deduction admissible in respect of long-term capita] 
gain under the provisions of the Act, net capital gain 
charageable to tax worked to Rs. 1, 18,652 against 
Rs. 40, 794 worked out by the department. This mis
take resulted in under-assessment of income of 
Rs. 77,858 and a short levy of tax amoun'ting to 
Rs. 47,958. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986l. 

( v) It has been judicially held in April i 977 that 
several self-contained dwelling units which are con
tiguous and situate in the same compvund au'd within 
common boundaries and having unity of structure 
could be regarded as one house. This position has been 
accepted by the Central Board of Direct Taxes. It has 
also been judicially held in March 1980 that for the 
purposes of exemption from capital gains, the house 
property should have princip~lly been used for the 
purpose of residence by the assessee. 

An individual sold his house property in a metro
politan city in the previous year relevant tu the 
assessment year 1982-83 to a registered firm by two 
instruments of sale lone for the let out portion' and 
another for the se!f-occupied portion), for a tvtal 
consideration of Rs. 11 ,00,000. the consideration for 
the let out portion being Rs. 7,25,000. For the pur
pose of computation of capital gains, the assessee 
treated the two portions of the house property as se
parate and claimed appropriate exemptivns from capi
tal gains for the investment of Rs. J ,36,382 in a resi
dential house against the self-occupied portion and 
for the deposit of Rs. 7,00,000 in ~pecified assets 
against the sale consideration of Rs. 7,25,000 from 
the let out portion. Net capital gains of Rs. 1,77,550 
was returned for assessment and the assessing officer, 
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accepting the claim completed the assessmen't for the 
assessment year 1982-83 in November 1983. 

1hough, house property comprised two dwellin'g 
units with separate basements, it represented a !>ingle 
h9use property situated in the same compound with 
a single door number. The assessee occupied one
third of the house property which was also evidenced · 
by the alloc~tion of one-third of the sale considera
tion and the cost of acquisition fo r the portion occup
ied by the assessee, in the computation of the capital 
gains. As has been judicially held, the asse5see was 
therefore, not entitled to any claim for relief in respect 
of the properfy -u.;ed for r~idence and the correct 
capital gains assessal5Ie worked out to Rs. 3,12,270 
with referen_ce to the investment in specif~ed asset. 
The incorrect exemption allowed, resulted in under 
assessment of capital gains of Rs. 1,34,720 and a 
short-levy of tax of Rs. 66,686. 

The department did not accept the audit objection 
and stated (October 1984) that there was no evi
dence in fact and in law that the properties sold in 
two distinct portions, the · identity of which were re
cognised by the Registration Officers-, were to be con
sidered as one unit by the income-tax department. 
The department's contention wa:> not in accordance 
with the provisions of the Act as interpreted by the 
High Courts. 

The comments of the Ministry of Finance on tlie 
paragraph are awaited (January 1986). 

3.20 Mistakes in the assessments of firm and partners 

(i) Under the provisions of the Income-tax Act, 
1961 firms are classified into registered firms and un
registered firms. A registered firm pays only a small 
amount of tax on its income and the rest of its in
come is app<?rtioned among the partners and inclu
ded in their individual assessments. An unregistered 
firm pays full tax on its total income. When at the 
time of completion of the assessments of the partners 
the assessment of the firm has not been completed, 
the share income from the firm is included in the 
assessments of the partners on a provisional basis and 
revised later to include the final share income, when 
the assessment of the firm is completed. For this 
purpose, the Income-tax Officer~ are required, under 
the instructions of the Central Board of Direct Taxes 
issued in March 1973, to maintain a " register of 
cases of provisional share income" so that these cases 
are not omitted to be rectified. No revisions of part
ners' assessments can, however, be done under the 
Act after the expiry of four years from the end of 
the financial year in which the final order was passed 
tit the case of the firm. · 



(a) The assessments of an individual for the assess
ment years 1979-80 to 1981-82 were completed in 
March 1982, October 1982 and March 1984 respec
otively, adopting the provisional sha re income of 
Rs. 1,75,191, Rs. 1,84,774 and Rs. 4 ,04,811 includ
ing R s. 77,360, towards share- of minor children for 
the respective years from a firm in which the assessee 
was a partner. The assessment'> of the firm for the 
three years w:ere completed in January 1982 and re-
vised in February 1983 determining the correct share 
income of the assessee at Rs. 3,31 ,238 , Rs. l ,92,538" 
and Rs. 5,05 ,467 (including minors' share) respective
ly. However, the assessments for all the three assess
ment years were not revised till S~ptember 1984 
adopting the correct share income. Besides, the pres
cribed regist~r of cases of provisional share income 
was 1r.:~i tber maintain'ed properly nor any follow up 
action Qn the entries in the register taken. The non
adoption of correct share resulted in an aggregate 
short-levy of tax of Rs. 2,00,920. 

The Ministry of Finance have stated that addi
tional demand for Rs. 2,00,920 has been raised . 

(b) In the case of an ind ividual, who was partner 
in a firm, assessments for the assessment years 1977-78 
and 1978-79 completed on provisional basis adopt
ing the share income from a firm at Rs. 16,108 and 
Rs. 15,120 i:espectively, were not revised although 
lhe assessments of the firm for the two assessment 
years had been completed subsequently in September 
1980 and September 1981 a llocating to the asses
sce a share income of Rs. 2,10,848 for the assess
ment year 1977-78 and Rs. 1,03,223 for the assess
ment year 1978-79. No note was kept in the assess
ment records; the register of provisional share incom~ 
was not also mai!l tained. Non-revision of tlie asses
see's assessments adopting the c9rrect share income 
from the firm resulted in (i) loss of revenue of 
Rs. 1,21,878 (including interest for short payment 
of advance tax for the assessment year 1977-7 8 as 
the revision was barred by time and (ii) short levy 
of tax of R s. 67.105 including interest for the be
lated filing of the ret_urn and short payment of ad
vance tax for the assessment year 1978-79. 

The comments of the Ministry of Finance on the 
paragraph a re awaited (January 1986) . 

( c) The assessments of the three partners of a re
gistered firm for the assessment years 1978-79 to 
1981-82 were completed during the period M arch 
1981 to March 1984 adopting their share incomes 
provisionally. The assessments of the registered firm 
for th~s~ assessment years were finalised on 20 Feb
ruary 1982, 23 March 1983 and 5 March 1984 res
pectively but the assessments made provisionally in 
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respect of three partners were not revised. The asses
sing officer did not also make an entry of the provi
sional share irrcome adopted in the register of cases 
of provisional share incomes. Failure to amend the 
partners' original assessments to adopt the correct share 
income resulted in short levy of tax of R s. 1,33,327 
for the assessment years 1978-79 to 1981-82. 

The Ministry of Finance have accept\!d the mis

t*e. 

( d) The income-tax assessments of three partners 
of a · registered firm for the asses;sment year1979-80 
were completed in March 1982, provisionally adopt
ting share income from the firm of each partner as 
R s. 2,48,925. The Income-tax :)lficer received in
formation in March 1983 that tle correct share in
come of each of the partners for the same year was 
Rs. 2,88,652. This information was not made use 
of at the time of amending the three partners assess
ments in July 1983 to give effect to the orders of an 
app~llate authority. The omission to do so resulted 
in non-levy of tax aggregating R s. 82,236 in respect 
of the three partners. 

The commeiifs of the Ministry of Finance on the · 
paragraph are awmted (January 1986). 

( e) In the case of an assessee rndividual, 
lhe assessment for the assessment year 1978-79, 
earlier completed on provisional basis in March 
1981 adopting the share income from a firm 
at Rs. 15,120 was not revised although the 
assessment of the firm for the assessment year 1978-79· 
had been completed subsequently in September 1981 
allocating to the assessee a share ·income of 
Rs. 1,03,223. No note of the pending action was kept 
in the assessment records. The register of provi
sional share income was not also mairrta ined . Non
revision of the asse')sment adopting the corre_ct. share 
income from the firm resulted in short levy of tax of 
Rs. 79,325 including interest for the belated filing of 
the return and short payment of advance tax. 

The comments of the Ministry of Finance on ihe 
paragraph are awaited (January 1986). 

(f) The instructions of the Central Board of Direct 
Taxes issued in July 1976 provide that the cases of 
partners of a firm should as far as possible be asses
sed in the same ward I circle where the firm is asses
sed so as to reduce the rect ification work to the mini
mum. 

The income-tax assessments of a parmer in a reg
istered firm for the assessment years 1979-80 and 
1980-81 were completed in March 1982 and Octa.. 
ber 1982 adopting his share of loss provisionally as 

-
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Rs. 82,908 and Rs. i0,719 respectively. The assess
ing officer did not make an entry of the provisional 
share . of losses adopted, in the register of cases of 
provisional share income. Audit scrutiny revealed 
that though Lhe assessments of the firm for the assess
menr years 1979-80 and 1980-81 were completed 
in October 1981 and February 1983 by the same In
come-tax Officer and the correct share of Joss of the 
assessee (partner) had been determined as Rs. 37 ,600 
and Rs. 6,23 7 respectively the assessing officer had 
not adopted the correct share of loss for the assess
ment year 1979-80 nqr had amended th.e original 
assessment for the assessment year 1980-81. The 
mistakes resulted in short levy of tax aggregating 
Rs. 78,387 for the two assessment years. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January ~986). 
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(g) While completing (March 1982). the assess
ment of a specified Hindu undivided family for the 
assessment year 1980-81, the assessing offic~r adop
ted the share of income from a firm provisionally Cll) 

Rs. 9,27,000~ However, audil scrutiny of the assess
ment records of the firm assessed by the same assess
ing officer indicated that the assessment of the firm 
was completed in September 1983 determinin'g the 
share income of the assessee's family as Rs. 10,26,962. 
The assessing officer had not, however, taken any ac
tion to revise the assessment of the Hindu undivided 
family. This resulted in under-assessment of income 
of Rs. 99,962 and a short levy o: tax of Rs. 71,971. 

The Ministry of Finan•:e have initiated remedial 
action on the objection. 

(h) The income of a firm with five equal partners 
was assessed in September 1983 for the assessment 
year 1980-81 as unregistered firm and the share of 
each partner was determined at Rs. 33,740. The case 
was subsequently revised in May 1984 as a result of 
appellate order and assess:!d as registe.red firm when 
share of each partner was determined at Rs. 24,208. 
The provisional . .;hare income of Rs. 23,010 was fil>~ 
sessed in the hands of each partner. The income of 
the firm for the assessment year 1981-82 was asses
sed in August 1984 as reg1stered firm and the share 
of each partner was determined at Rs. 39,365 as 
against the provisional share income of Rs. 23 ,600 
assessed in their hands. The cases were not Jtoted 
in the register •>f provi ·ional sbare income although 
the firm and partners were assessed by the same asse~ 
sing officer. Action was also not taken to revise the 
assessments of partners after completion of asc;-e<;i.
ment of the firm. This resulted in l1Tlder as~essment 
of income of Rs. 1.198 and Re;. 15,765 in eaci1 0f the 

five partner~ cases in assessment years 1980-81 and 
1981-82 respectively with consequent aggregate short 
levy of tax of Rs. 54,680 including interest for short
fall in payment of advance tax. 

The comments of the Ministry of Finance on the 
paragraph ~r~ awaited (January 1986) . 

(ii) The total income of an assessee firm for the 
assessment year 1981-82 was computed in May 1983 
at Rs. 89,520 after allowing a loss of Rs. 3,i4,653 
towards difference in exchange rate for forward con-
tract. The said loss was claimed by the assesse~ 

for the assessment year 1980-81 but the Incum~tax 
Officer considering it as pertaining to tlie assessment 
year 1981-82, disallowed it in the assess:nent for 
1980-81 made in March 1983. On an appeal pre
ferred by th~ assessee against this disallowance, the 
Appellate Co_mmissioner in his orders of Novembet 
1983 held loss to the extent of ks. 3,05,378 as allow
able in the assessment year 1980-8 l and the bal
ance Rs. 9,275 as allowable in the assessment year 
1981-82. Accordingly the assessment for the year 
1980-81 was revised in J anuary 1984 by allowing 
loss of Rs. 3,05,378. But the assessment for 1981-
82 already made in May 1983 allowing the entire loss · 
of Rs. 3,14,653 was not correspondingly revised. The 
mistake resulted in excess a11owance of loss of 
Rs. 3,05,378 in the assessment year 1981-82 l~ading 
to under-assessment of income by the same amount. 

Further, in the assessment year 1981-82 a sum of 
Rs. 16,462 was treated as income towards cash assis
tance for export of leather goods. It was noticed from 
a letter of Jun~ 1983 from the Income-tax Officer that. 
the assessee bad actually received a sum of Rs. 83,570. 
on this account during the period corresponding to 
the assessment year 1981-82. As the assessment for 
1981-82 was not revised on receipt of the mid infor
mation there was further under assessment of income 
of Rs. 67,108 in this year. The mistakes resulted in 
total tax un_9.er charge of Rs. 1,68,451 in the hands 
of the firm and its four partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986) . 

3.21 MiStakes in assessment of firms 

(i) Under the Income-tax Act, 1961 and the rules 
made thereunder applications for registration of fi rms. 
are required to be signed personally by all the part
ners in the firm, but, if a partner is absent from 
fndia, or is a lunatic or an idiot, the application may 
be signed by any person duly authorised by him in 
this behalf or, as the case may· be, by a person entitled 
under law to represent him. If these conditions are not 
fulfilled, the fi rm has to be treated as an unregistered 



firm. It has been judicially h,eid (1962) that when a 
partnership deed is not signed by all the partners the 
partnership is uot a valid one (51 ITR 507). Further 
under the Act income derived from house prop.erty 
is assessable as' "income from house property" unless 
the property is us;d for any business or profession 
of the owner. It has also bee'.\ judicially held (82 
ITR 54 7 SC) that if an owner holds a property and 
receives from his tenants, rent including service char

,ges like supplying fuel, cleaning the premises and ren-
dering other services, the owner, would be as~ess'.:d 

.to tax, in r:~spect of annual value of the property 
under 'income from house property' and entire 
receipts in respect of services undertaken', under 
'business income'. 

A firm dealing in the business of construction and 
letting out of buildings on composite lease by provid
ing services of maintaining drainage, ~lectrical instal
lations, colour washAng, wa-s granted registration for 
the assessment years 1980-81and 1981-82 and assess
ments were completed in December 1981. In the 
upplica ti on form seeking registration for the assess
ment year 1980-81 , due to change in the constitution 
of the firm on the death of one partner and admission 
of four new partners, in the fresh parcncr:;hip deed , 
one of the partners had signed for two other partners. 
For the assessment year 1981-82, the application foiin 
seeking continuance of registration referred to in the 
assessment order, was also not Qn record. As a re
sult of application of registration as well as the part
nership deed having not been signed by all the part
ners, the firm was not entitled to registration for the 
assessment year 1980-81 as also the ct>_ntinuation of 
registration for the assessment year 198 1-82 and as 
iuch was to be treate~ as unregistered firm. 

Further the firm , during the assessment yrar 1980-
81 let out a multi-storeyed building for office purpo
ses on lease, providing services of maintenance of 
drainage, electrical installation~ including lift, colour 

•washing etc. The assessments for the assessment years 
1980-81 and 1981-82 were completed accepting the 

· income returned as income from "business". As the 
service provided for by the assessee were only ordi
nary maintenance of the building, the entire income 
from the building would be a·ssessed as income from 
"house property" and not as "business income". The 
above two mistakes resulted in a short demand of tax 
of Rs. 2,20.675 for the two assessment years J 980-81 
and 1981-82 .... 

The comments of the Mini~try of Finance on the 
paragraph are awaited (January 1986). 
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(ii) The assessment of a registered firm for the 
assessment year 1981-82 was completed in Septem
ber 1983 for a loss of R..<;. 5,09,341 which represents 
unabsorbed depreciation . In computing the said un
absorbed depreciation the net profit at Rs. 73 ,265 
earned by the assessee firm in that year was omitted 
to be considered for setting off the unabsorbed depre
ciation. The mistake resulted io the excess carry for
ward of unabso1'bed depreciation of Rs. 73,265. 

The Ministry of Finance have accepted the mistake. 

( iii ) The Income-tax Act, 1961, provides, that, in 
the particular event of a change in the constitution 
of the firm in any previous year by one or more of 
the existing partners retiring from the firm andlor one 
or more new partners being admitted into the firm, a 
single assessment should be made on the firm as it 
stood constituted at the time of making the assessment. 
However, in the event of a firm coming to an end by 
dissolution, assessment should be made on the firms 
as it existed upto the date of dissolution . A separate 
assessment is to be made on the successor firm from 
the date of its coming into exi5tence. 

It has been judicially held that in case where the 
partnership deed of firm did not provide that the 
firm shall not dissolve on the death of a partner, the 
firm stands automatically dis5olved by operation of 
law on the happening of the event and the new firm 
taking over the business of fim firm whether formed 
by some or all of the surviving parfn([S of the first 
firm by themselves or in combination with new part
ners should be regarded as a firm succeeding the dis
solved firm (110 ITR 468). Two separate assessments 
are to be made on these two firms for the rf.spective 
periods of their existence. The judicial opinion also 
received statutory recognition in the Taxation Laws 
(Amendment) Act, 1984 with retrospective effect 
from 1 April 1975. 

It was noticed in audit (January 1985) that in the 
case of a firm which stood dissolved on 22 May 1981 
by operation of law on the death of a partner and 
succeeded to by a reconstituted hrm formed by the 
surviving partners, a single return for the entire pre
vious year was submitted by the assessee firm and 
accordingly the assessment was made by the depart
ment for the assessment year 1982-83 in April 1983 
~vering both the pre and post d issolution periods 
which was not in order. The single assessment in
correctly made resulted in a short demarrd of tax of 
Rs. 65,328 as a result of the loss of Rs. 2.5 J .953 suff
ered by the reconstituted firm having been set off 
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against the income of R s. 5,30,272 earned by the dis
sol\1ed firm. 

The Ministry of F inance have stated that remedial 
action is being initiated. 

(iv) Under the Income-tax Act, 1961 an applica
tion for registration of a firm is required to be made 
with evidence of an instrument of partnership specify
ing therein the individual. shares of the partners. 

F or the assessment year 1980-81, a firm was 
granted registration and the assessment completed in 
July 1982 on a total income of Rs. 1,23 ,320. The 
net income after deduction of the fi rm's tax was 
allocated equall among its nine partners. Audit 
secru tiny of the partnership deed of the fir m revealed 
that thy profit should be allocat~d among its nine 
partners at the rate of eleven paise in a rupee artd 
the balance one paise for charity. However, as per 
the records enclosed to the return for the assessment 
year 1980-81, the net profit of the previous year was 
found to have been aUocated at the rate of 9.9 paise 
to each of its nine partners and an e4ual share to a 
reserve account and the remaining one per cent for 
charity. As the pa rtnership deed did not include any 
specific provision for the transfer of profi ts to a 
reserve account and as the allocation of the net income 
made by the department among the partn'ers in the 
assessment completed in July 1982, was not strictly 
in the manner specified in the deed of partnership, 
the grant of registration for .the assessment year 
1980-81 was not in order and resulted in short levy 
of tax o f Rs. 57,7 15 by treating 1he firm as 
unregistered. 

The assessment was checked by the Internal Audit 
Party of the department but the mistake was not 
detected. 

The Ministry of Finance have stated tha t the assess
ment was revised in October 1984. 

3.22 Omission to include income of spouse/ minor 
child etc. 

(i) Under the provisions of Income-tax Act, 1961, 
in computing the total income of an inClividual, there 
shall be included all s1Jch income as arises directly 
or indirectly to the minor child at the individual from 
the admission of the minor to the benefi ts of partner
ship in a firm . For this purpose, the income of the 
m inor shall be included in the income of that parent 
whose total income is greater. 

S/ l l C&AG /85- 19 
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In the case of an assessee individual incomes of 
R s. 51,098 and R s. 58,710 of a minor son arising 
from his admission to the benefits of a partnership 
firm \~·~re not included in the assessee's total incomes 
for the assessmen t years 1978-79 and 1979-80 asses
sed in March 1981 and D ecember 1981 respectively 
in accordance with the clubbing provisions of the 
Act. Further, in the assessment year 1980-81 (asses
sed in January 1983) surcharge on income-tax was 
incorrectly worked out at the rate of 7} per cent 
instead of the correct rate of 20 per cent. The above 
mistakes resulted in total under charge of tax of 
R s. 97,839 for the three assessment years. 

The comments of Ministry of Finance on the para
graph are awaited (J anuary 1986) . 

( ii) Under the Act, in·come ar ising from assets 
transferred by an individual directly or indirectly to 
his son's wife or his son's minor children on or after 
1 June 1973 otherwise than for adequate considera
tion was to be included in the income of the transfer
or and subjected to tax. It has been judicially held 
(May 1978) that the words "directly or indir,ectly' ; 
would cover cases of transfer through the medium of 
trusts also. 

An assessee individual settled a sum of Rs. 10,000 
in May 1980, on a trust for the benefit of her sons' 
eight minor children. The trust conducted business, 
and for the assessment years 1981-82 and 1982-83 
its income from business was computed at Rs. 53,630 
and Rs. 55,040 respectively. T he income of the trusr 
for these two years was also allocated to the benefi
ciaries in the specified proportions. Thuc;, though in
come arose to the sons 'minor children' 1t rough the 
medium of trust created by the assessee for their 
benefit, such income was, however, not .included in 
the income of the assessee. The omission tc do sc 
res'.1lted in short computation of income by 
Rs. 1,08,670 leading to aggregate shor t levy of tax 
of R s. 56,353 including interest for the belated fil ing 
of re turn and short payment of advance tax. 

T he Ministry of F inance have stated that remedial 
action has been initited. 

(iii) All income arising to any person by virtue of 
a revocable transfer of assets is chargeable to income
tax as the income of the transferor and is to be in
cluded in his total income. A transfer, u nder the Act 
is deemed to be revocable if it contains any provision 
for the retransfer directly or indirectly of the whole 
or any part of the income or assets to the transferor. 



(a) A minor was the absolute owner of lands and 
other properties. Two trusts were created in August 
1973 on behalf of the minor transferring the lands 
and other properties. According to the trust deeds, 
the minor, his wife as and when married and children 
as and when born were the beneficiaries of the income 
of the trust. Acc~rding to the trust deeds, duri ng the 
existence of the trus t, their income could be either 
accumulated or applied for the benefi t of any or c:ll 
the beneficiaries. The trust would be terminated after 
completion of 15 years whereupon the assets would 
be distributed among the beneficiaries. The assessment 
of the trusts for the assessment yea·rs 1979-80 to 
1981-82 were separately completed between February 
1982 and January 1984. In respect of the individual 
income of the minor, separate assessments were made 
between February 1982 and January 1983 for the 
assessment years 1979-80 to 1981-82. As the trust 
deeds contained provision for the retran•fer directly 
or indirectly of the whole or any part of the income 
or assets to the transferor, the income of the trusts 
for the asses:.ment years 1979-80 to 1981-82 needed 
clubbing with the individual income of tlie minor. 
The omission to club the income resulted in short-levy 
of tax of Rs. 54,472 for the assessmen t years J 979-80 
to 1981-82 in the hands of the minor ( individ ual). 

On being pointed out in audit in May 1984 , the 
fnspecting A ssistant Commissioner (Audit) stated 
(January 1985) that the two trusts were multi
beneficiary tru sts ; as the shares of the beneficiaries 
were indeterminate and unknown and under the pro
visions of the Income-tax Act, the income of the two 
trusts attarcted tax at th~ highest rates. Tt:c conten
tion of the department, however, overlooks . the fact 
that the law has speci.fically provided in case of re
transfer directly or indirectly of the whole or any 
part of the income or assets to the transfero;· that the 
income from the trust is to be included in the total 
income of the transferor. 

T he comments of Ministry of Finance on the para
graph are awatited (January 1986). 

(b) The karta of Hindu •'Jndivided fa mily created 
~ trust in March 1980 by settling on it, the share 
interest of the H indu undivided family in a registered 
firm, for the benefit of ( i) karta of Hindu undivided 
fam ily consisting of himself, his wife and a minor 
daughter and (ii) the minor da ughter, for the main
temmce. education. and marria ee expen<e,:;, and fQr 
safe-guarding the general health of the beneficiaries. 
The share of the beneficiaries in the corpus as well 
as the income was 70 per cent to the karta of the 
Hindu undivided family and 30 per cent to the minor 
daughter. Since the transferor got back a part of tne 
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assets!income, the trust was a revocable one. Hence 
the entire income of the trust was assessable to tax 
in the hands of the transferor viz., the Hindu undivided 
family. However~ the assessment of the Hindu undivi
ded family for the assessment years 1980-81 and 
1981-82 were made in September 1982 only upo.n its 
70 per cent share excluding the 30 per cent share 
of R s. 39,023 and R s. 27,780 relating to minor 
daughter. T he mistake resulted in short levy of tax 
of Rs. 51,533 including interest for the belated fi ling 
of the return and short payment of advance tax for 
the two assessment years. 

On this being pointed out in November 1984, the 
Income-tax Officer contending that there was no 
mistake stated that only a partial partition was effectea 
in the Hindu undivided family in respect of the interest 
of the Hindu undivided family in a firm, under which 
the unmarried daughter was allocated a sh:ire of 30 
per cent thereof towards her main tenance, education · 
marriage etc. The reply of the Income-tax Officer is 
contrary to the facts evidenced by the records. Fur
ther, there was no finding of the assessing officer 
regarding t h~ partial partit ion and even if :here be 
a partition it was not valid ns under 1 he law it 
had taken place beyond 31 December 1978. 

The Ministry of Finance have accepted the mistake. 

(iv) Under the provisions of th e Income-tax Act, 
1961 , in computing the total income of an individual , 
all income that arises to hislher spouse by way of 
salary, commission, etc., from a concern in \\!.bich 
such individual has a substantial "interest has also to 
be included, except where such income -is attributable 
solely to the application of the spouse's technical or 
professional knowledge and experience. 

A lady individual owned a proprietary concern 
engaged mainly in the business of purchase and sale 
of cattlejpoultry feed. The business was managed by 
her husband, who did not possess any technical or 
professional knowledge and experience in the field. 
During the previous year relevant to the as~essment 

year 1979-80 (assessment completed in February 
1982) , he was paid a commi<;sion of R . 42,825 
which was, however, not included in the assessec's 
total incom.e for the assessment yea r under the club
bing provisions of. the Act. Simi lar payment had also 
been made in earlier assessment year 1978-79 as well. 
The omissions to include the commission in the in
come of the spouse resulted in short levy of tax of 
Rs. 44,470 (including interest) for the two assess
ment years. 

The Ministry of Finance have stated that remedial 
action has been taken. 
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3.23 Income escaping assessment 

(i) Under ~ provisions of the Income-tax Act, 
1961, any interim dividend shall be deemed to be 
the income of the previous year in which the amount 
of such di vidend is unconditionally made available 
by the company to the member wh.Q is entitled to it. 

·, 
In the case of two individual assessces, interim 

dividend:i of Rs. 6,67,700 and Rs. 5,90,200 were 
receiveJ by them and the said sums wc;·e duly credi
ted in their respective bank accounts during the pre
vious year relevant to the assessment year 1981-82. 
In computi ng the total income of the a~sessee~ for 
the assessment year 1981-82 (assessed between 
Ja11uary 1984 and February 198-l) the assessing officer 
<lid not consider the said interim dividends as income, 
as claimed by the assessees, on the ground that till 
approval of the share holders in th~ annual general 
meeting, the interim dividends would not become ·un
conditionally available to the share hoiders. The said 
interim dividend in question having been received· by 
the assessees and duly credited in their respective bank 
accounts, the same should have been t(eated as having 
been unconditionally made available to them and 
should, therefore, be deemed to be income oj the 
assc~~ee for the relevant previous year. The omission' 
to assess the dividend income of Rs. 12,57 ,900 to tax 
resul ted in short levy o( tax aggregating Rs. I 0,33,260 
including interest. f9.r short ~ment of advance tax 
and belated submission of return in the case of two 
assessees. 

On the mistake bdng pointed out in December 1984, 
the department while not accepting the objection, 
stated that under the Company's Act, the power to 
declare any dividend rests on th~ shareholders of the 
company and the authori ty of the Board is only to 
the extent of recommending such dividends. However, 
'interim dividend which the Board pays is always 
conditional upon the approval of the shareholders in 
the Annual General Meeting and the same becomes 
un-condit_ionally available to the share-holders at that 
time. The reply of the department is not acceptable, 
since the provision under Income-tax Act which 
covers normal dividends uses the word 'declared' but 
provision covering interim dividend is silent regard
ing 'declaration' which would imply that interim 
dividend becomes un-conditionally available to the 
share-hoders as soon as it is paid. Besides, in ilie 
instant case as the interim dividend was actually paid 
to the assessee (by way of the same having been 
cred ited in their respective bank accounts) , it should 
be deemed to be their income during the previous 
year for having such dividends unconditionally made 
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available by the company. The reply of the depart
ment, therejore, requires re-consideration. 

The comments of Ministry of Finance on the para
graph are awaited (January 1 g86). 

( ii ) Under the Act, where in any financial year 
the assessee is found to be the owner of any money, 
builion, jcwe!lcry or other valuable article, an'd such 
money, bullion, iewellery or valuable artic:e is Jl'Ot 
recorded in the b~·>0ks of accounts, if any, maintaine.d, 
by him for any sou rce of income, and the assessce 
offers no explanation about the nature and source 
of acquisitions of the money, bullion, jewellery or 
ol her valuable article, or the explanatwn offered by 
him is not, in the opinion of the Income-tax Officer, 
satisfactory, the mo ney and the value of bullion, 
jewellery or other valuable article may be deemed to 
be the income of the assessee for such financial year. 

An assessee H indu undivided family's business con
sisted of trading in wire nails :ind diamonds. During 
the accounting year relevant to the assessment year 
1979-80, the assessee exported diamonds worth 
Rs. 6,42,725 which were stated .to he purchased from 
two parties. However, as a result of investigation by 
department it was found that the two parties from 
whom the diamonds were stated to be purchased v.ere 
not dealing in diamonds but were only lending their 
name for the purpose of issue of purchase bills. As 
the source of purchase given by the assessee was in
correct and the assessee was not able to account for 
the diamond satisfactorily, the department added 
2 per cent of the doubtful purchases and completed 
the assessment in March 1982. 

The department having established that the parties 
from whom the purchases were stated to be made were 
bogus and that there was no genuine purchase, the 
assessee would be deemed to be the owner of the 
jcwelkry (i.e. diamonds) and the value thereof i.e. 
Rs. 6,42, 725 was assessable as income of the assessee 
for the relevant assessment year, instead of adding a 
mere 2 per cent of the doubtful purchases. Omission 
to do so resulted in underassessment of income of 
Rs. 6,29,870 and short levy of tax of Rs. 4, 17,370. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

(iii) Under the provisions of the Income-tax Act, 
1961, the various types of incomes chargeable to 
income-tax include profits and gains of business or 
profession. Business for this purpose in::Iudes not 
only trade, commerce or manufacture bvt also any 
adventure in the nat ure of trade. The term 'adventure' 



in the nature of trade suggests that it is allied to tran
sactions that constitute trade or business but may not 
be trade or busmess. It bas been judicially held 
LNovember 1955) that adventure. in the nature of 
Lrade is charactensed by some of the essential features 
that make up trade or business but not by all of them 
and so even an isolated transaction can satisfy the 
descnption of an adventure in the nature of trade. 
u bas rurtber been held that in cases where the pur
cnas<; nas been made solely and exclusively Wllh the 
imenuon to resell at a profit and the purchaser has no 
mt1:m1on or holding the asset tor Iumself or otherwise 
enJoymg or usmg i t, the ~ransaction is an adventure 
m the nature of trade. 

ln the case of an assessee individual the Lota! 111-

... ome tor tbe assessmen t year 1981-82 was computed 
m rv1arcn 1Yb4 at Rs. 5,8J,480 whicr.. included a 
snort term capital gain of l s. 4,93,000 derived from 
sa1 1.: or a uonal D k nee Gold Bonds, J. 9o0. On a re
p.re5enrat1on made by the ~sessee tlla t capital gain 
was not aittracted on gold b~nds under the lnccmc-tax 
A ct, llle assessmen t was revised in April 1984 deletmg 
we addiuon of Rs. 4,93,000. H owew r, in the )ns
tant case, the purchase of bonds on 17126 Septem!>er 
l '-180 at R s. 10,10,000 and sale thereof only on 6 
October 1980 at Rs. 15,03,000, indicated tha t the 
purchase had been made clearly with the intention tol 
resell at a profit and not with a view to acquiring :my 
capital investment. T he nature of this tiansaction 
was, therefore, required to be treati::cl , for jncome-tax 
purposes as an adventure in the nature of trade and 
tilt: gain of R s. 4,93,000 ded ved <therefrom was 
assessable as business profit in c~mputing the total 
in.come of the assessee. The omission to assess it so 
resulted in escap-ement of income of Rs. 4,93,000 with 
consequent tax undercharge of R s. 3,24,857 in the 
asse!'.sment year 1981-82. 

T he comments of the Ministry of Finance on the 
p aragraph are awaited (January 1986) . 
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(iv) The Income-tax. Act, 1961, provides fdr an 
allowance or deduction in respect of e;i.:penditure or 
trading lia bility incurred for the purpose of business 
carried on by the assessee. Where on a subsequent 
dare, the assessee obtains any benefit in respect of 
such expenditure or .trading liability, whether jn cash 
o r :n any o ther manner, the benefit so accrued shall 
be deemed to be p rofits and gains of business or pro
fcs'.> iun and the same is chargeable to income-tax as . 
the income of that previous )"!ar in wbich the benefit 
accn1es, even if the business or profession is not in 
exi!'ltcnce in that year. 

A n assessee firm defunct from 30 September 1970 
engaged in executing Government civil contracts, hired 
a 1.:ompressor from Gover~ent in April 1967 for 
µ~e in the work of dr iving a tunn-cl . A l the re4uc.)t cf 
t!·,e fi rm, the Government o rdered (J anua ry 1974) the 
r.:uospective sale of the compressor to the finn from 
the date it was hired out, for a consideration of 
Rs. 2,0-t,951 and adjustment of hire charges already 
recovered totalling R s. 2,00,826 towards its cost. As 
the adjustment towards cost , giving effect to the sale 
of c~mpressor made in M arch 1977, a mountcu to re
fu nd of the hire charges already allowed i~ the compu
tation of the firm's total income, the profit a rising to 
the firm therefrom was 'chargeable to i :n: in the ass~ss
ini.:nt year 1977-78. On the omission being pointed 
out in audit in S-eptember 198 1, the dcpa ritment com
pleted the assessment for the assessment year 1977-78 
in December 1983 ra isipg an add it1onat demand · ot 
R <>. 2. 15,249 in the hands of rht fi rm and its pa rtners. 

The Ministry of Finance have stated that necessary 
remedial action has been taken. 

( v) Under the Income-tax Act, 1961, al( income 
accru ing or arising to an assess.:e in l ndia in a pre
vious year relevant to the assessment year is includible 
in the total income of that assessee. 

(a) An assessee registered fi rm was paid 
R s. 2,49,094 as interest by a Limited Company which 
pertained to the period from 1 April 1978 to 30 June 
1979 &s was evident from tb certificate of deduction 
of la>. is!>ued by the co.;.pai~i in Form 19-A and Jikd 
by tr.c assessee with the return l>t income f(•r the pre
\'icus year ending Jun~ 1979 relevant to the assess
ment year 1980-81 , ass~~"m:.:nt of which was comt~!e · 
{eo in March 1983. A; tbe asscssee firm followed the 
cue1cantile system of acc0uitti11g, tbe ~.aid income was 
nei ther returned for the assessmen'l year 1980-81 nor 
assessed to tax. The income of R s. 2,49,094 thus 
escaped assessment resulting in short levy of tax of 
·Rs. 1,93,077 in the hands of the firm a nd its partners. 

T he comments of the M inistry o t Fina nce on the 
paragraph are awai ted (January 1986) . 

( b) According to the balance sheet of an assessee, 
a m inor , sums of R s. 4,91,345. Rs. 6,97,893 aud 
R s. 7 ,11 ,816 were due to the assessee, from a pro
prietary concern run by his mother a t the commence
ment of each previous year relevant to the assessment 
years 1978-79, 1979-80 and 1980-81 respectively but 
no income towards interest due thereon was returned 
on the plea that it was not charged. In the assessments 
for these years completed in January 1980, F ebruary 
1981 and July 1982 on a taxable income ot 
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Rs. l ,41 ,000, Rs. 1,48,690 and Rs. 1,90,660 respec
tively, the department did not also add any amount 
towards interest due from the prcprietary concern of 
the asscsscc's motlier and charge the same to tax as 
was done in respect of simi lar sums advanced by the 
<l~Fcssee to his mother. 

On th~ omission to charge interest being pointed 
cut by audit in M:iy 1983, .the department reopened 
and completed the assessmer..ts in January . 1985 
demandin·g Rs. 1,81,665 in the aggregate consequent 
on the charging of interest. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (January 1986) . 

(c) The income of a resident assessee includes all 
income from whatever sOurL';! derived which accrues 
or arises to him outside India. 

A resident assessee received regular payments from 
the Department of Health, Welfare and Education, 
United States of America. The amoun.t ~ce ived in 
the previous years relevant to assessment years 
1980-81 to 1983-84 was R~. 2,17,593 which was 
not assessed to tax even th0ugh it was neither casual 
nor non-recurring. The omission resulted in short 
levy of tax of Rs. 1,24,970. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 19S6). 

( Yi) Under the Income-tax Act, 1961 , wherein 
a financial year immediately preceding the assessment 
year the assessee had made investments and the 
assessee offers no explanation about the nature and 
source of investments or the ·explanation offered by 
him is not satisfactory in the opinion of 1the lncome
tax Officer, the value of the investments may be 
dee med to be the income of the assessee for such 
financial year. 

In the course of assessment proceedings for ithe 
assessmenl year 1977-78 (assessment completed in' 
1983) of a n association of persons deriving income 
from house property, the assessing ofllcer noticed 
that the assessec had invested R s. 1,62,100 in the 
house proper.ty during the accounting period relevant 
to the assessment year 1976-77 from undisclosed 
sourc.::s. However, the Income-tax Officer did not 
initiate action to complete the assessment for the 
nssessmcn-t year 197 6-77 charging investment from 
the undisclosed source and house property income of 

139 

Rs. 17,334 to tax. The 0Ill1ss1on resulted in non
levy of tax of Rs. I , 14, 720. Besides, penalty under 
the provisions of the Act was also leviable. 

The Ministry of F inance have stated that action 
was pending due to adminjstrat ive problems. 

(vii) Where any sum is found credited in the books 
of an asses::;ee maintained fo r any previous year, and 
the asscssee offers no explanation .about the nature 
and source thereof or the explanation offered by him 
is not, in the opinion of the Income-tax Offlcer, satis
fact ory , the S•'Jffi so credi ted is cha rgeable to income
tax as the assessee's income from undisclosed 
sources. 

In the wealth tax assessment of an assessee indi
vidual for the assessment year 1979-80 completed 
in December 1983, the assessee's claim for deduction 
of liabili ties amounting to Rs. 4 ,19,190 was disallowed 
by the assessing officer on the ground that the liabili~ 
ties introduced in the name of the third parties were 
not genuine and were introduced so as to reduce the 
tax liability. However, lhe corresponding income
tax assessment made in January 1982 wherein the 
said fictitious loans of Rs. 4,1 9,190 were not treated 
as the assessee's income from undisclosed sources, 
was not rectified. The omission resulted in escape
ment of income of Rs. 4,19,190 .Jeading to tax under
charge of Rs. 1,90,800 after takjng into account the 
excess carry forward of Joss of R s. 1,08,005. The 
assessee was also liable to penalty for concealment 
of income. 

The comments of the Ministry of Finance on the 
paragrap h are awaited (January l 986). 

( viii) In the c~se of a registered firm , the in come
tax payable on the total income of the firm shall 
first be determined and the net income af.ter deduction 
of the tax payable by the firm is apportioned among 
the partners for inclusion in their total income and 
assessment •to tax. 

A partner ·of a registered firm who was regularly 
assessed to income-tax for the assessment years 
197 1-72 to 1978-79 applied for extension of time 
for filing th-e returns of income for the assessment 
years 1979-80 and 1980-8 1 upto 31 March 1962 
in July 1981. The assessment of the af>sessee for 
the assessment year 1979-80 was, however, closed 
as 'no proceedings' in January 198 1. As per the 
returns filed by \he firm in which the assessee was 
a partner, however, he had provisional share income 
of Rs. 1,09,866 and R s. 91,362 respectively for the 
two assessment years. lJpto the assessment year 



1978-79, the as essee had also been assessed to 
income from ho use property and other sources. On 
the omission to call for the returns of income for 
the assessment years 1979-80 and 1980-81 and to 
complete the relevant asses:; 11}1~nts being pointed o ut 
by aud it in August 1982 the departmen t o btained 
the retu rns for the assessment years 1979-80 and 
1980-81 and completed the assessm~nts in July 1983 
raising dema nd of R s. 94,687. 

T he Ministry o f F inance have accepted the mistake. 

3.24 Incorrect carry fonv·ard/ set off of losses 

(i) Under the I ncome-tax A ct , 1961, where for 
any assessment year, the }oss under the head ' profits 
and gains of business or profession' cannot be set 
off against any o ther inco me, such loss is carried 
fo rward .to the followi ng assessment year and is set 
off against the profits or gains of any other business 
or p rofessio n. Similar provisions exist for carr y 
forward and ad justment of depreciatio n and develop
men t r ebate e tc. No por ti? n of .the b usu;ess Joss j 
developmen t reb ate would be carried forward for 
more than eight assessmen t years im mediately 
succeeding the assessmen t year in which the loss 
was fi rst co mputed or machinery or p lant had been 
ins ta lled. No such limit is a pplicab le in the case 
of unabsorbed depreciation. · 

T he assessment of a co~cperative soci-ety for the 
assessment year 1981-82 (fianalised iri F ebruary 1984) 
was computed a t a loss of R s. 29,83,800 and the 
assessee was also at the same time allowed the bene
fit of ca rry forward of loss of R s. 3,17,8'2, 106 per
ta ining to earlier a ssessmen t years as re turned: For 
the p urpose o f carry forward of business loss, deve
lopment · rebate a nd depreciation etc. q ualifyin·g 
am ounts arc required to be comput·~ separaitely so 
as to fall w ithin the prescribed limitati0n period. 
This was, however, not do ne in this case. T he 
correct amount of carry forward Joss including un
absorbed deprecia tion commencing fro m the assess
men•t yea r 1973-74 worked o ut to Rs . 2,53,61,184 
as against R s. 3,17,82,106 al lowed by the d-cpar t
ment. As a result there was an incorrect allowance 
o f ca rry forward of loss 0f R s. 64,20,922. 

The Ministry of Finance have accepted the rnis!ake . 

( ii ) Under the prov isions of the Income-tax Aot, 
1961, where the re turn of income filed by an assessee 
is not accep table, the Income-tax Officer may call 
for the prod uction of aey accounts or documents as 
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he may require or ask the assess~ to furn ish in 
writ ing and verified in the prescribed manner infor
mation in such form a nd on such po ints o r matters 
or make such inquiry as he may consider necessary 
for the purpose o f obtaining full informat ion in res
pect of income or Joss of a ny perso n, before making 
the assessment. 

l n the assessment o f a n assessec individual for 
the assessment year 1976-77 (as~ssmcnt comple ted 
in March 1934) a less of R s. 3,72,057 in share deal
ing was se1 off against the income f rom winning 
Jackpot ( ho rse racing) as per cla im of the assessee. 
It was no ticed in audit ( tylay 1984) thrut the genuine
ness of the share-dealing could not be v ri fled from 
the records o f sha re brokers but the department 
allo wed the loss on the basis of the records shown 
by ·the assessee withou t calling for a ny details in 
support of the claim of loss in the share dealings. 

As the genuineness of the transactio n could not 
be veri fied from the · reco rds of the share brokers, 
the said loss sho uld have been d isallowed in assess
ment. T he omission to do so resulted in under 
assessment of income by R s. 3, 72,057 with consequent 
u!'ldercharge of tax of R s . 2,86,484. 

T he department justified sta ting that the assessmen t 
was made o n a protective basis. The fact tha t it was 
a protective assessment does not justify tl1e allowance 
of a loss about the genuineness of which the Income
tax O fficer was not sa tisfied . 

T he comments of the Mini'itry of Finance on the 
paragraph are awaited ( January J 986). 

( iii ) Under the Income-tax Act, 196 l , losses aris
ing under the head 'profit and gains of business' which 
canno t be adjusted against other income arising in 
Lhe same assessmen t year, nre permitted to be carri ed 
forward to the following assessmen t vear for set o ff 
against the p rofits and gains of business assessable 
for that assessment year provided that the business 
for which the loss was origin ally com puted is con ti
nued to be carried on by the asscssee in the previous 
year in which the loss carried forward is ad iu ted . 

In the case of an assessee, body of ind ividuals, in 
the assessments for the assessment years 1979-80 and 
1980-8 1 comple ted in March 1981 and November 
l 982, the Incom e-tax Officer allowed the set o ff of 
th~i.r share of losses from two r~gi stere<l fi rms in re5-
pect of the assessment yea rs 1973-74 and 1974-75 
to the ex ten t of R s. 12 ,935 and Rs . 97.699 respec
tively. It was, however, noticed from the assessment 
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records ( April 1984) that the two firms had discont i
nued the business, one in October 1974 and the other 
during the previous year relevant to the assessment 
year 1977-78. As the business for which the losses 
were origin:olly computed was :io t carried on during 
the previous years relevant lo the assessme nt years 
1979-80 and 1980-8 1, the set o!I of losses allowed 
was irregular. This mistake resulted in ~hort compu
tation of income by Rs. 1, 10,634 involving short levy 
of tax aggregat ing to R s. 71, l 93. 

T he Ministry of Finance have accepted the mistake. 

3.25 Incorrect set off of unabsorbed depredation 

Under the provisions of Income-tax Act, 1961 , 
where in the assessment of the as~essee (or if th<! 
assessee is registered firm, or an unregistered fi rm 
assessed as a registered firITI. in the assessment of its 
partners) full effect cannot be given to depreciation 
allowance in any previous year owing to there being 
no profi ts or gains chargeable for that prev ious year. 
or owing to profi ts or gains chargeable being less than 
the allowance, then subject to other provisions of 
law, the allowance or part of the a llowance to which 
effect has not been given shall he deemed to be part 
of the allowa nce for th~ following previous year and 
so on·. It has been judicially held (August 1983) 
that in case of firm the partners alone are en titled to 
carry forward the unabsorbed deoreciation allowance 
allocated to them. · 

I n the ca$e of an assessee firm, unabsorbed depre
ciafion of R s. 1,27,318 allocated to one of the partner.i 
at the end of assessment year 1980-81 was allowed 
lo be carried forwa rd and set off in the hands of the 
firm for the assessment year 198 l -82 ( assessed in 
November 1983) . The incorrect carry forward and 
set off of the unabsorbed d~preciat ion in the hands 
of the firm resulted in short com putation of income 
by Rs. 1.27 ,318 involving short levy of tax of 
Rs. 81,350 in the hands of the firm and its partners. 

The comments of the Ministry of Finance on the 
paragraph are awaite.9 (J anuary 1986) . 

3.26 Mistakes in giving effect to appdlate orders 

( i) Under the provisions of Income-tax Act, 1961, 
where the original assessment is set aside or cancelled 
in appeal, fresh assessmen t has to be completed be
.fore the expiry of two years from the end of the 
financial year in whic;h the order of the appellate 
authority is received or in which the order in revision 
is passed by the Commissi9ner of Income-true. F ailure 
to comply with the provisions within the prescribed 
time limit will render the assessmen t as time barrea. 

141 

A n assessec family trust created b) a member be
longing to an industrial house was assessed on an 
income of R s. 26,79,570 for the assessment year 
1974-75 in August 1977. But no tax demand was 
made as the income was di rectly :.i.;sessed in sole bene
ficiary's hands in a representative capaci ty in Se ptem
ber 1977. The assessment of the trust was set a5ide 
by the Commissioner (Appeals) in March 1979. 
Necessary rectifica tion to give effect to the appdTate 
order was made in March 1979 whereby the a~:sessees' 

income was reduced to nil. Consequently, the assess
ment of the sole beneficiary was also rectified on 
31 Ma rch 1979 reducing the income by Rs. 26,69,570. 

In September J 980, a reassessmeP.t of the sole bene
ficiary's income from the t rust was made under the 
revisionary proceedings of the Act, by bringing income 
of R s. 7,520 to tax as declared, with the remarks that 
as the assessment in the case of the trnst had been 
set aside, the reassessment in the case' of the beneficiary 
was made subject to rectification. It was, however, 
noticed (December 1983) tha t no fresh assessment 
had been made of the trust within th~ prescribed time 
.limit which expi red in M arch J 981. 

The omission to make reassessment of the trust 
wi thin the prescribed time and to include the correct 
income therefrom in the hands of the bene ficiary re
sulted in non-assessment of income of Rs. 26, 72,050 
and consequent loss of revenue of R s. 25,68,229 due 
to operation of time bar. 

The comments of the Ministry of Finance on the 
paragraph are awaitea (January 1986). 

(ii) The Income-tax Act, 196 I, provides for a 
deduction of 20 per cent of profits and gains derived 
by an assessee from new industrial undertaking 
established in backward areas. 

In the case of a registered firm, the assessment for 
the assessmen t year 1980-81 was com pleted in Sep
tember 1983 determining the gross total income at 
Rs. 13,41 ,958. A deduction of Rs. 2.29,440 in respect 
of profits and gains derived by the firm from a new 
industrial undertaking established in a bac!-cward area 
was allowed and the net income was c:omputed at 
Rs. I0,78,180. On ' an appeal by the assessee on 
various grounds, the appella te authority under the 
orders issued in February 1984 deleted additions 
to!:i lling Rs. 5,02.590 made while determining the 
gross income. Whi le giving effect (March 1984) to 
the appellate orders, the assessing officer straightway 
deducted the amount of relief allowed from the taxable 
income of R s. 10, 78,180 instead of deducting it first 



from gross total income of _Rs. 13,-H,958 and there
after revising the deduction already allowed on per
centage basis in respect of industrial units set up in 
backward areas. The correct deduction admissible 
would work to Rs. 1,45,673 as against Rs. 2,29,440 
allowed by lhe depanment. This, as also another 

minor computation mistake resulted in •'Jnder assess
ment of firm's income by, Rs. 88,798 and consequently 
lc<l to short levy of tax of Rs. 78,206 in'cluding a tax 
calculations mistake, in the hands of the firm and its 
two partners. 

The Ministry of Finanf_e have accepte_d the mistake. 

3.27 incorrect allowance of relief io respect of newly 
established industrial under taking 

Under the Income-tax Act, 1961, as amended re
trospectively with effect from 1 April 1972 by the 
Finance Act 1980, where the gross total income of 
an assessee included profits and gains derived from 
a newly established industrial undertaking which went 
into production before l April 1981 the assessee be
comes entitled to tax relief in respect of such profits 
and gains upto six per cent per annum of the capital 
employed .(7-112 per cent from 1 April 1976) in the 
in•dustrial under taking in the assessment year in which 
the undertakipg began to manufacture or produce 
articles and also in each of the four succeeding 
assessment years. 

(i) Under the rules prescribed for computing th~ 
capital employed the values of the assets as on the 
first day of the computation period as reduced by 
money and debts owned by the assessee on that day 
are to be considered. Where the profits and gains 
derived from the industrial u'ndertakin.~ fall short of 
the relevant amount of capital employed or where 
there are no profits and gains, the whole or balance 
of deficiency can be carried forward for adjustment 
upto the seventh assessment ye:ir rel!koned from the 
end of the initial assessment year. 

In the assessmeTit of a firm for the assesment year 
1981-82 made in February 1983 at a net Joss of 
Rs. 3,07,820 the department computed the tax holi
day rt<lief at R s. 76,934 in respect of newly establish
ed undertaking adopting the val~1e of the assets as 
on the last day of the previous year and carried for
ward the same for adjustment in th_e succeeding assess
ment years. On the basis of the ca·pi tal c0mputed on 
the values of the assets and liabilities as on the 
first day of the relevant computation period relief of 
Rs. 1,289 only was allowable to the assessee. 
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Again, in 'respect of assessment year 1982-83 asses
sed in September 1983 as a Joss case, the assessee 
was allowed the same amount of deduction as com
puted for the assessment year 1981-82 instead of the 
actual.admissible deduction of Rs. 49,757 and accord
ingly carried forward for adjustment m the sncceedin~ 
assessment years. The above mistakes resulted in 
excess carry forward of inad~issib!e deduction of 
Rs. 1,02,•822 for the two assessment years. 

The Ministry of Finance have accepted the mistake. 

(ii) In respect of an industrial undertaking estab
lished in a backward area a deduction of 20 per cent 
of its profits is also allowed, in computing taxable 
income. These deductiqns are not admissible if the 
industrial undertaking is formed by splitting up, or 
the reconstruction of a business already in .§Xistence 
or if it is formed by the transfer to a new business of 
machinery or plant previously used for any purpose. 

In the assessment of a registered firm, an industrial 
undertaking, for the assessment year 1982-83 com
pleted in December 1982 in addition to the tax relief 
of Rs. 371469 a deducti~n of Rs. 65,475 at 20 per 
cent of the profits of industrial under taking established 
in backward area was also allowed. I t wa<> noticed in 
audit (August 83) that the assessee firm neither had 
a factory premises of its own nor owned any machi
nery but carried on business in the premises 01' a 
,partner company using the latter's machinery. As the 
assessee firm was merely an offshoot of the company 
no 'new' industrial undertaking had come into being 
and as such the assessee firm was not entitled either 
to the tax holiday relief or deduction towards setting 
up an industrial undertaking in 3 backward area. The 
incorrect allowance resulted in short levy of tax ag
gregating Rs. 68,662 in the hands of the firm and its 
partners. 

The Ministry of Fin'ance have accepted the mistake. 

(i ii) For the purpose of arriving at the value of 
the capital employed, the aggregate of nioneys bor
rowed or debt. owned by the assessee should not be 
included in capital employed. 

In the assessment of a registered firm for the 
assessment year 1980-81, assessed in January 1982, 
a set off of Rs. 45,450 being the tax holiday relief 
carried forward for the assessment yea r 1977-78 was 
allowed. An examination of the computation of capital 
employed for the assessment 'yea r 1977-78 revealed 
(December 1982) that this relief was calcufated on 
capital which included Rs. ·7 ,57,500, being loan taken 
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from the State Financial Corporation. Incorrect coin
putation of capital employed resulted in incorrect set 
off of R s. 45,450 involving short levy of tax of 
R s. 61,645 including interest for short payment of 

advance tax in the hands of the firm and its partners. 

The comments of Ministry of Finance on the para
graph are awaited (Janua ry 1986) . 

3.28 Incorrect allowance of relief io respect of ucwly 
cstabl.i5hcd industrial undertaking in backward 
areas 

Under the provisions of the Income-tax Act, 1961. 
where the gross total income of an assessec include , 
any profits and gains deri,ved from an industrial under
taking which began production after 31 December 
1970, in any backward area, a deduction from such 
profits and gains of an amount equal to twenty per 
cent thereof woul<j_ .be allowable. 

(i) Where the new industrial undertaking was 
formed by the transfer of machinery or pla nt previously 
used for any purpose in any backward area, the total 
value of the machinery or plant or pa rt so transferred 
should hot exceed twenty per cent of the total value 
of the machinery or plant used in the busines for 
allowing the deduction. 

A registered firm, engaged in the production and 
export of semi-tan ned skins in a backwa rd area. 
started manufacture of finished Jeat her from April 
1976 siirce the Government d iscouraged the c.\ port 
of !'emi-tanned leather. T he o riginal asse~sments of 
th:.: fi rm for the a<;scssment years 1977-78 and 1978-79 
were completed in July 1980 a nd March 1981 on a 
total income of R s. 4,95,390 and R s. 8,66.950 res
pectively after allowing deduction of Rs. 1,27.680 
and R s. 2,33,902 for the two years in respect of 
profits and gains from the new industrial undertaking. 
The . assessments of the firm for these years were 
revised in March 1981 and September 1981 to give 
effect to appellate o rders redetermining the relief ad
missible for each year as R s. 2,06,589 .and 
Rs. 4,63,538 respectively. According to the details 
furnished by the assessee, while completing the 
assessment of the assessment year 1977-78, it was 
noticed (July 1982) that the value of the machinery 
previouly u sed in the business of the assessee and 
transferred to the new business. however. exceeded 
20 per cent of the total vatue of the machinery and 
hence the assessee was not eilgible for the deduction 
from the profit~ a nd gains of the new undertaking 
e~tahli <;hed in a backward area . The incorrect 
allowance resulted in an aggregate short levy of ta:x 
S/11 C&AG/85-20 
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of R s. 4, 16,031 in the bands of the firm and its 
partners for the two assessment years. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 

(ii) In case of a person' other than a company or 
a co-opertive society, the deduction is not admissible 
unless the accounts of the indust[ial undertaking for 
the previous year relevant to the a ss_essment year have 
been audited by an accountant and the assessee fur
ni::ihes along with the return of income, the audit 
rep~rt in the prescribed form duly signed and verified 
by such accountant. 

ln the regular assessment of a registered firm, (a 
ginning factory) for the assessment year 1979-80 
completed in April 19,83, a deduction of R s. 79 ,03 1 
elaimed. by the assessee firm at twenty per cent of 
profits of the new industrial undertaking was dis
allowed on the grounds that no manufacturing activity 
was involved in ginning and processing of cotton. 
However, deduction was allowed in a1weal and the 
~sessmen t was revised in November J 983. The 
assessee firm had not, however, furnish·~d the auilit 
report prescribed in the Act in respect of the industrial 
undertaking. This factor was neither noticea at the 
time of assessment nor brought to the notice of the 
appellate authority. In the absence of the audit report, 
the assessee was not entitled to the deduction. T his 
r..:~ ulicd in total short levy of tax of R s. 61.292. , II! 
reply, the department justified stating (May J 985), 
that the audit point was against the orders of the 
appellate a uthor ity and that the audit objection has 
been brought to the notice of the appellate a uthori ty 
for necessary rectificatory action . . The department's 
re ply is not factually correct as omission pointed out 
in audit was not the subject matter of tne appellate 
order. 

The Ministry of Finance have accepted the mistake. 

1.29 Irregular exemptions and reliefs 

( i) Chapter VI A of the Income-tax Act, 1961 
provides for certain deduction to be made from gross 
total income. The over-riding condition is that tlte 
total deduction should not exceed the gross totaJ 
income of the assessee. 'Gross total income' has been 
defined as the total income computed in accordance 
with the provisions of the Act before making deduc
tions under Chapter VI A . 

An assessee co-operative society was assessed in 
March 1983 at a loss of Rs. l,02,972 for the assess
ni.:nt vear 1980-81 after allowing a deduction of 
Rs. J ,40,692 towards relief on capital gains under 



Chapter VI A ibid. As the gross total income of the 
assessee as assessed was only Rs. 3 7, 720 the relief 
under Chapter Vl A ibid should have been restricted 
to the extent of pos1t1ve income. This resulted in in

correct computation of loss to the extent of 
R s. 1,02,972 and its carry forward for adjustment 
against future years income. 

The Ministry of Finance have accepted the mistake. 

(ii) Accordmg to the notification of Deceml-er 
1950, issued by the Government of India under the 
provisions of Income-tax Act 1922, the income of the 
co-operative societies registered in Part B States is 
exempt from being taxed. Under a specific provision 
of the Income-tax Act, 1961 any agreement entered 
into, direction, instruction, notification, order issued 
unde r any provision of the Income-tax Act, 1922, 
i;hall continue to be in force. Similar provisio~s do 
not exist in the Act to allow the concession to any 
assessee co-operative society in :m area which formed 
part of a Part 'A' State after merger. 

A co-operative society was initially registered in 
October 1948 in a part 'A ' State. Subsequently, the 
regist ration of the said society was cancelled and 
the m id society bifurcated in·to five new societies and 
pew registration to each one of them was granted in 
1968. One of the bifurcated societi .:!s was granted 
complete exemption from being taxed in the assess
ment for the assessment year l 981-82 made in January 
1984 ostensibly under the mistaken belief that the 

above provision of the Act would apply to the assessee. 
This had resulted in the assessee co-operative society 
being granted irregular exemption and consequent 
under assessment of income of R s. 1,27 ,570 and shor t 
levy of tax of Rs. 51, 730. 

The comments of the M inistry of Finance on the 
pa ragraph a re awaited (January 1986) . 

3.30 Non Jevy/ sool1 levy of interest 

(i) T he Income-tax Act, 1961. provides that any 
demand for tax should be paid by an assessee within 
th irty fi ve days of service of not ice of the <lemand 
and failure to do ~o would attract simple intere~ t at 
twelve per cent (fifteen per cent from 1 October 
1984) per annum from the date of default. 

(a) Jn April 1982, the Central Board of Direct 
Taxes clarified through executive instruction<> that in 
case where the original assessment is either va ried 
or set aside by the appeliate authori ty, but on appeal 
by the depar tment, the original order of the Income
tax Officer is restored either in part or whoJly, interest 
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f'.:) r non-payment of demand will be cor:1p uicd with 
reference to the date of service of the original de
mand notice on the tax finally determ ined. 

The total income of an assessee for the assessment 
years 1974-75 and 1978-79 was dcienr. ined at 
Rs. 6,00,000 each by the Income-tax Officer in a 
best judgement assessment completed on 20 Febru
ary 1981 on the assessee' s failure to furnish full de
tails required for a regular a~sessmem. On appeal, 
the Commissioner of Income-tax (Appeals) set aside 
the orders on 23 March 1981 and directed the In
come-tax Officer to make fresh assessmcn!s. The de
partment went in appeal to the Income-tax Appel
late Tribunal and succeeded in getting the orders of 
the Commissioner of Income-tax (Appeals) reversed, 
restoring the original assessment order of 20 Febru
ary 1981. Accordingly, fresh assess;nent orders were 
passed by th~ Income-tax Officer on 11 Novemcer 
1983 determining the income at Rs. 6,00,000 each 
for both the assessment years as befo re. 

As a result, therefore, interest for non-payment of 
demand, should have been levied for the per iod from 
29 March 1981 to 10 November 1983 which was 
not done resulting in non-levy of interest amounting 
to R s. 1,68,268 for the assessment year 1974-75 and 
Rs. 1,20,900 for the assessment year 1978-79. 

The assessment was checked by the internal audit 
of tbe department but the mistake escaped their 
notice. 

The comments of the Minfatry of Finance on the 
paragraph are awaited (January 1986) . 

(b) Under the Income-tax Rules 1962 where the 
demand is not paid within the end of the fin ancial 
year, interest is to be calculated upto the end of the 
fin·ancia l year and. a demand notice issued withi n a 
period of thirty days from the end of the financial 
year. 

An individual was served with a notice of demand 
for Rs. 1,12.557 for the assessment year 1971-72 on 
20 May 1972. T he demand was reduced to R s. 
50,520 ( revi sion in October 1975) wh ich was partially 
ad justed to the extent of Rs. 11 ,242 0n 3 l January 
1983 against the refund relating to assessment years 
t 972-73 and 1976-77. D emand for interest amounting 
to Rs. 66,447 for the period l July 1972 to 31 March 

--
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1984 for the belated payment o.f tax of arrears had 
not, however, been raised. 

The assessment was checked by the Internal Audit 
Party of the department but the mistake escaped their 
notice. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 
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(ii) Under the provisions of Income-tax Act, 1961, _ 
where the return for an asse.>smcnt year is furnished 
after the specified date, the a<;.;essee is liable to pay 
interest .at 12 per cent (15 per cent from 1 October 
1984) per annum from the day immediately followir g 
the specified date to the date of furnishing the return 
on the amount of tax payable on the total income as 
determined on regula_r assessment as reduced by the 
advance t~x paid, if any, and any tax deducted at 
s-ource. Where any assessee has paid advance tax on 
his own estim1te for any finandd year and the ad
vance tax so paid falls short of seventy fi ve per cent 
of the tax determined on regular assessment interest 
at the presnibed rate is payable by 1he assessee on the 
amount by which the advance tax paid falls short of 
the assessed income from the first day of the next 
financial year to the date of re~lar asse::sment. 

(a) An assessee, a co-operative society, filed its 
return of income in March 1 9~ 3 i.e. after the expiry 
of 20 m0nths from the due date. While compu!ing the 
income-tax for t he assessment year 1981-82 in J an
uary 1984, the tax chargeable as redGced by advance 
tax paid worked out to -Rs. 5,74,132. For the delay 
in furnishing the return, the assessee was also liable 
to pay interest of Rs. 1,14,820 which was not levied 
by the department. 

Again, for the assessment year 1982--83 assessed in 
March 1984, the tax determined as payable worked 
out to R s. 26,61 ,806 against which the asS~$See had 
paid advant::e tax of R s. 3,21,000 on own estimates. 
For short payment of advance tax the assessee was 
liable to interest which worked out to Rs. 5,32,294 
as against the sum of R s. 4 ,72,110 actually levied by 
the department. These omi~sions including a minor 
computation mistake re~·1lted ir. total revenue effect of 
Rs. 1,75,884. 

The comments of Ministry of Fin~rnce on the para· 
graph are awaited (January J 5>86). 

(b) An assessee trust filed the return of income 
for the assesment year 1972-73 in Aug11st 1979. The 
assessment was completed in M1.r~h 1984· on the tax· 
able income of Rs. 1,26,340 and a tax demand of 

Rs. 84,033 was raised. For the delay of 85 months 
in filin a the return, the assessee was liabii:! tu pay in-

c . 
terest of Rs. 71,400 which was omitted to be levied. 

The assessment was checked by the Internal Audit 
Party of the department whi-;h did not detect the 
mistake. 

The comments of Ministry Jf Fi11:1n<.:c on the para· 
graph are awaited (January 1986). 

(iii) The Act provides that prior to the assessment 
year 1985-86, for calculation of interest in the case 
of a registereq firm, the tax pay~bk· on the total in
come shall be the amount of tax whi•.::h wot,!d have 
been payable on the total income if Lhe firm had been 
assessed as an unregis~ered firm. 

While finalising the assessment of a registered firm 
for the assessment years 1979-80 and 198 1-82 in 
January 1984 the department levied interest for be
lated submission of return on tl1c basis of tax paid by 
the registered firm iristead of calculating t!Je interest 
on the basis of tax payable as unregistered firm. Tlus 
resulted in a total short levy of interest of 
R s. 1,47,438. 

T he comments of Ministry of Fin:ince on the p·ara
graph are awaited (January 1986). 

(iv) Where on making regular assessment, the In· 
come-tax Officer finds that am· peiSOn has not sent a 
statement of advance tax pa ; nblc by him computed 
m the manner laid down in the Act or has not ~ent 
an estimate of his current incr1rrr 1! and the advance tax 
payable by him on the current income if he has not 
been previously assessed, simple interest at the rate of 
12 per cent per annum (15 per cent from 1 October 
1984) frum the first day of April next following the 
financial year upto the date of regular asses~ment, is 
payable by the assessee. 

(a) An assessee trust hav:11g failed to furnish the 
return, its a~sessment for the as>e, sment y~ar 1975-76 
was completed in M arch 1984 exparte. For failure 
lo furnish the return, interest of Rs. 62,578 was i:ay
able by the assessee which was not levied by the de· 
partment. 

Again the assessee trust which had not been pre
viously assessed by way of regular assessment for ear
lier assessment years failed to furnish an er.timl}te of 
its own current income for the assessment year 
1975-76 and to pay advance tax on that basis. Failure 
to do so rendered the assessee liable to interest of 



Rs. 64,383 which was also not h!vied by lhe depart
ment. The mistakes in both these cases led to agge
regate short levy of interest of Rs. 1,26,961. 

The comments of Ministry o f F inance on the para
graph a rc awaited (January 1986). 

(b) While complc;ting the assessments of four part
ners of a firm for the assessment year J 98 1-82 in 
March 1984, the period from April 1981 to February 
1984 for which the interest wa<; charged for shortfall 
in advance tax was incorrectly taken as 16 months 
instead of 35 months and the period from August 
1981 to August 1982 for which the interest was char
ged for belated fil ing of return was reckoned as J 2 
llionth5 instead of 13 months. The mistakes together 
with miiror arithmetical errors led to an aggregate 
short demand of tax of Rs. 84,008. 

The Ministry of F inance have accepted the m1s
talce. 

1. c) Higher rates of tax arc prescribed by the Fin
ance Act in the case of every Hindu undivided family 
which at any time during the previous year has at
least one member whose total income of the previous 
yea rs exceed the taxable limit. 

In the assessment of a Hindu undiviaed fam ily for 
the assessment year l 974-75, assessed in February 
1984 on an income of Rs. 1,06,560 the r1x was char
ged at the lower rates, as applicable to non specified 
Hind(! undivided family, even though one of the cop
arceners had a taxable income of Rs. 38,601. Further, 
the interest chargeable for belated fi~ing of return as 
also non payment of advance tax for the assessment 
years 1973-74 an'Cl 1974-75 was incorrectly levied. 
These mistakes resulted in undercharge of tax (in du
ding interest) aggregating Rs. 98,694. 

The Ministry of Finance have stated that the asse s
ments made ex parte have since been cancelled. 
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(d) In the assessment of an individual for the ass
essment year 1981-82 completed in February 1984 as 
best judgement assesment, the assessing officer omit
ted to levy interest of R s. 60 ,656 for fail ure of the 
assc~sec to file statement of estimate and paymenl of 
advance tax. 

The Mini~try of Finance have accepted tbe mis
take. 

(v) Under the Income-tax Act. 1961 any person, 
not being an individual or a Hindu undivided family. 
who is responsible fo r paying to a resident any income 
by way of intere>t. other than interest on securities 

shall at the tm:ie of credit Qf such interest to the ac
count of the payee, deduct income-tax thereon at the 
rates in force and deposit the same to the credit of 
the Government. Failure to deduct tax at source 
renders the assessee liable to pay interest at the pres
cribed rates on the amount of such tax. The Board 
issued ~structions in December 1980 that for the pur
pos~ of making deduction of tax at source, any in
terest payable to a creditor bas co be taken as being 
credited to the account of the payee and the apparent 
nomenclature of the particular account in which the 
credit is made is not conclusive in the matter . 

An assessee firm in its accounts for the year rele
vant to the assessment year 198'.2-83 debited a sum of 
Rs. 31,48,533 towards interest payable during the 
year. The said interest income, instead of being cre
dited to the account of the payee, was credited to the 
interest payable account but no tax was deducted at 
source from the said amount. The failure to deduct 
the tax from the interest so paid rendered the asses
see liable to interest of R s. 22,085 ( up to June 1984) 
which was not levied. 

The comments of the Ministry of Finance on the 
p:1ragraph ar~ awaited (January 1986). 

:1 .:; 1 A ' 'Oidable payment of intert>st by Government 

(i) Under the provisions of Income-tax, Act, 1961 , 
where the advance-tax paid by an assessee exceeds 
the amount of tax payable as determim:d on regular 
assessment, the Government is liable to pay interest 
on the amount of advance-tax oaid in excess for the • 
period f.rom 1 April of the assessment year to the 
date of regular assessment. In case, however, any 
part of such excess has been refunded on the basis of 
provisional assessment, no interest i ~ payabk. afte?· 
the date of such provisional assessment. The Central 
Board of Direct Taxes had from time to time issued 
instructions making it obligatory on the Income-tax 
omcer to frame a provisional assessment for refund 
on the basis of return filed by the assessee, within a 
period of six months from the date of furnishing the 
return. 

Two individuals (assessed in the same ward) who 
had paid advance tax of R s. 7,17,640 and Rs. 
5,31,520 for the financial year 1981-82 filed their 
returns of income for the assessment year 1982-83 
on 30 August 1982 and 30 June 1982 declaring a 
total income of Rs. 3,76,860 and R s. 2.77,273 res
pectively. As the refund became prima fade due 
on the basis of return, a provision'al assessment v:i s 
required to be made \vithin the statutory period of 
ix months under the provisions of the Act as well 
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as the Board 's instructions. No action was, however, 
taken by the assessing officer ~o make provision:u 
assessment to refund the tax paid in e,·cess by the 
individuals. The regular assessments in both the 
cases were made in November 1983, and as a resul t 
the assessees were paid interest of Rs. 89, 794 and 
Rs. 67,811 o n account of excess payment of ad vance 
tax, Had provisional assessm.:::nts been made within 
six months, as laid down in the A ct, total payment 
uf interest amounlnig to Rs. 74,932 could have been 
avoided. 

The comments of Ministry of Finau~e on the 
paragraph are awaited (January 1986). 

( ii ) Under the p rovi$ions of the Income-tax Act, 
1961, where as a result of any order passed in appeal 
o r other proceedings under the A ct, refund of any 
amount becomes due to the assessee a nd the Jncome
tax Officer does not grant the refund within a period 
of three months from the end of the month in which 
such order is passed, the Central Government sha ll 
pay to the assessee simple interest at 12 per cent per 
annum, on the amount of refund due to the asses
see from the da te immediately following the expiry 
of three months aforesaid to the date on which the 
refund is granted. Instructions were ~lso issued by 
the Board in J uly 1962 to the effect that such refund 
cases should be final ised within a fortnight of the 
receipt of appellate orders. 

T he assessment of a registered fi rm for the assess
ment year 1966-67 was revised by the Incon::e-tax 
Officer in April 1981 to give effect to certain urder::. 
passed in fayour of the assessee by the appellate au
thorities in August 1972. The revision resulted in 
rotal refund of tax of Rs. 51,434 to the assessee firm 
and to its partners. As the appellate orders passed 
in August 1972 were given effect to by the depart

ment only in A pril 1981 in the case of firm and in 
August 198 3 in the case of four pa rtn'ers, the de
partment had to pay R s. 62,079 towards interest on 
th:! refund. Tbe payment of interest could 11avc been 
avoided had timely actio~ been take n as per the ins
tructions issued by the Board. 

T he comments of Ministry of F inance on the para
graph are awaited (January 1986) . 

3.32 Omission to levy penalty 

Under the Income-tax A ct, 1961, if the assessing 
officer, in the course of any proceedings, is satisfied 
that any person has concealed the particulars of his 
income or furn ished inaccurate particulars of such 
income he may direct that such p('rson ~ha ll pay 
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by way of penalty not less than the amoun't of tax 
sought to be evaded and not exceeding twice that 
amount. The Central Board of Direct Taxes issued 
instructions in July 1964 and further reiterated in 
Sept..:mber 1975, that in cases where the Jncome-tax 
Ollicer does not in itiate penalty proceedings, be 
should record reasons for not doing so. 

An assessee filed the return of his income for the 
assessment year 1977-78 on 26 September 1977 show
ing income of R s. 49,900. Tl1e income was as.,es
sed at Rs. 1,56,000 exparte on 4 March l 981) in the 
status of unregistered firm. The assessment was re
opened on 21 July 1980 at the instance of the asses
•,ce. The as~cssmcnt was again made exparte on 
l March 1983 a t R s . .J,56,000 as the assessee did 
not attend in response to notice nor did he produce 
books of account. The minimum penalty of Rs. 
66,154 for concealment of income was Jeviable. Pro
ceedings were not started nor a note of satisfaction 
of rhe assessing officer for not initiating the proceed
ing wu.s kept. 

The comments of the Ministry of Fina nce on the 
paragraph are awai ted (January 1986). 

3.33 Non-observance of the provision.Ii of law relating 
w contractors 

Under the Income-tax Act, 1961, and the rules 
lramcd thereunder, where any contractor enters into 
a contract with any other person for carrying out any 
work or the supply of goods or services in connec
tion therewith, the value of which exceeds Rs. 50,000 
he shall, within one month of entering into a con
tract, furnish to the assessing authority particulars of 
the contract in the prescribed form. fn the event of 
failure to furnish such particulars, the Commissioner 
of Income-tax may impose a fin e not exceeding R s. 50 
for every day of defau lt, subject to a maximum of 
25 per cent of the value of the contract. 

The provision relating to filing of sta tu tory state
ments has been enacted as an anti-tax cvas!on mea
sure. 

The omission or delay in rendering statutory state
ments of particulars by contractors and iriaction on 
the part of the department to initiate penal ty pro
ceedings for such defaults were commented upon in 
paras 3.25 of the A udit Repor t, 1982-83 and 3.22 of 
Audit Report 1983-84. F urther instances of omis
sions or delays in rendering sta tu tory statements as 
well as inaction on the part of the department to ini.: 



tiate penal action have come to the notice of audit. 
The details are as und.§r :-

Sr. Com- No.of Assess- Omission/ Maxi- When 
No. mis- ca:,, es ment period of mum brought 

sioners' years default fineim- to the 
charge of filing posable notice 

statutory (Rupees) of de-
statements pa rtment 

by 
Audit 

· 1. A 18 1980-81 Ranged 16,72,120 Between 
to from 576 May 
1983-84 to 1928 1983 and 

days August 
1984 

2. B 1 1980-81 Not filed 4,06,276 June 
to till June 1984 
1983-84 1984 

3. c 1J 1978-79 Ranged 2,51,400 October, 
to from 186 1984 
1982-83 days to 

935 days. 
1980-81 Not fi led 1,68,657 June 

to till June 1984 
4. B 

1982-83 1984 

5. D 1981-82 Noc filed 1,50,800 June 
till May 1983 
1983 

6. E 1981-82 Not fi led 81,800 December 
to cill March 1983 

1982-83 1985 

1981-82 Ranged 77,950 D ecem-
1982-83 from 383 ber, 

7. c 4 

to 401 1984 
days 

In all these cases no action had been initiated by 
the department either to call for the statutory state
ments or to invoke the penal provisions of the law. 
The maximum fine imposable in these ~ases as per 
scales laid down in the Act amounts t<;> Rs. 28.09 
lakhs. 

The Ministry of Finance have accepted the mis
take in one case ; their comments ill' the remaining six 
cases are awaited (January-1986) . 

3.3'4 Other topics of interest 

(i) Grant of permiss~on for change of previous year 

Under the provisions of the Income-tax Act, 1961, 
an assessee can change the hitherto followed previous 
year in respect of his business with the consent of 
the Income-tax Officer upon such conditions as the 
Income-tax Officer may impose. The Centrnl Board 
of Direct Taxes have issued instructions in May 1971 
and August 1976 requiring the Income-tax Officers 
to ensure that the assessee is not attempting to make 
use of the device of changing his previous year in a 
manner detrimental to revenue, including undue de
ferment of payment Qf advance tax. Where the ap
plication is made with the object of causing loss to 
revenue the orders of Commissioner of Income-tax 
should be obtained before granting permission to the 
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assessee to change the previous year. The .ij,oard 
also specifically directed the Commissioners of In
come-tax to cancel all permissions granted for change 
of previous year by the Income-tax Ollicers if they 
are tound to be prejudicial to revenue. 

A registered firm carrying on · business in civil 
works contracts from 1 December 1971 was asses
sed to tax upto the assessment year 1979-20 on the 
income earned in the relevant j)reviu~S years ending 
on 30 April. However, for the assessment year 
1980-81, the firm sought and obtained the permission 
to change the previous year from that ending 30 April 
1979 to that ending on 29 February 1980 on the 
plea that the change would facili tate the bliug of the 
returns of wealth-tax of the partners of the firm, as 
another firm in which they had interest was clo.,ing 
its accounts on 29 February. On 6 February 1981 
the firm sought permission of the Income-tax Officer 
to restore the previous year relevant to the assess
~ent year 1981-82 to 30 April 1981 on the plea that 
the anticipated facility in the filing of the wealth-tax 
returns of the partners did not rua terialil>e 
as the associated firm had switched over to Diwali 
accounting year. This request of the firm for change 
of previous year with effect from assessment year 
1981-82 was agreed to by the Income-tax Officer on 
11 February 1981 on the condition that the income 
of 14 months from 1 March 1980 to 30 April 1981 
is returned for the assessment year 1981-82. The 
assessee filed the return of income for assessment year 
198 1-82 on 27th July 1981 declaring income of 
Rs. 21,543 to be adjusted against investment aJlo
wance claim of Rs. 4,82, 770, and the assessment was 
completed on 7 April 1983 computing the total in'
come a'.' 'nil' after allowing the investment allowan·ce 
of Rs. 1,25,273 and depreciation of Rs. 8,68,98-l on 
certain machinery purchased on 28 A pril 1981 and 
depreciation of Rs. 5,12, 743 on five lorries purchased 
on 30 April 1981. The balance of unabsorbed in
vestment allowance of R s. 3,57,407 ·was allowed to 
be carried forward for set off in subsequent assess
ment years. Audit scrutiny of the assessment records 
revealed (May 1984/ June 1985) the followin•g 
omissions/errors detrimental to the revenue. 

1. The assessee firm had received Rs. 20,33 ,833 
on 1 August 1980 as arbitratioc award in respect 
of contracts executed by it in 1972 to 1974. As a 
result, the assessee was liable to file a ~tatement of 
advance tax payable by i~ in the financial year on 
the basis of self assessment tax paid for the assess
ment year 1980-81. It was also liable tq file an 
estimate/revised estimate of advance tax ):1ayable on 
the receipt of Rs. 20,33,833 on 1 August 1980 and 
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pay advance tax amounting to Rs. 3,78,250 in equal 
instalments on such of the dates as are applicable 
to the case. The assess.:e did not file the ~tatementl 
estimate of advance towards tax for the financial 
year 1980-81 and also did not pay any amount to
wards advance tax during the finan·cial year 1980-81. 
Failure fo 'do so attracted interest amounting 
to R s. 91,776 and also penalty. 
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2. The assessee firm had in November l 980 plac
ed orders for suppiy of certain machinery costing 
Rs. 19,31,078 reserving the right to cancel the 
orders in the fi rst week of Fe!Jruary 1981 if the 
machinery was not :;uppiied before 31 January 198 1. 
This heavy expenditure on machinery ""as desired to 
be made by t he asse5-;ee before 31 J anuary 1981 ap
parent~y as a p:irt of tax planning to reduce the in
cidence of tax on the heavy receipt of Rs. 20.33 
Jakhs by claiming deprecia tion and investment allow
ance by putting the machinery to u~e before the end 
of the previous year i.e. 28 f-ebruary 198 1. When 
its tax planning did not materialise due to non rcc::ipt 
of machincry by 31 January 1981 the assessee 
tried and succeeded in achie·Jing the same purpose 
by obtaining an extension of the previous year to 
30 ApriJ 198 I from the department on 11 Fcbru:i ry 
1981, three weeks before the ,~xisting previous }ear 
was to close, on the plea, that reasons stated by him 
earlier for switchin.~ over to previous year ending 28 
FebrU'ary did not materia lis~. The machinery w:ls 
actually supplied to the firm ?.t one station on 28 
April 198 1 and was mowj to another station on 
"30 April 1981 and was hir>.!d out on both the~e dar. 
The assessee fi rm also purchased five lorries for 
R s. 12,81,982 on 30 April 1981, the last day of 
the extended previous year. Depreciation and in .. 
vestment allowance amounting to R s. 15.07,000 was 
cla imed by the assessee on the above machinery and 
lorries in the return for assessment year 198 1-82 re
ducing the taxable income to 'nil' . Thus the assessee 
had made use of the device in the change of the 
previr.us year to avoid payment of tax on the re
ceipt of Rs. 20,33,833 in the then previous year re
levant to assessment year 1981-82. 

3. T he Inspect!ng Assistant Commissioner to whom 
the assessment order wa.> referred for approva~ under 
the Act, also did not consider the above fac.tors 
which were detrim::!nta l to reven ue, b11t held that tl1e 
change of previous ye1r granted was in crder. 

4. T he orders of the Commissioner of facome-t~x 
as required .:mder the inst nictions of the Board for 
the change of the previous year were not on record. 

5. The grant of permission to change the previous 
year relevant to the assessment yeat. 1981-82 within 
five days of the receipt of the ;equcst ·from the 
assessee without <aking into consideration the default 
of the asses ·ee in payment of advance lax had th us 
resul ted in a short demand 0f tnx of Rs. i I ,50,840 
(inclusive of in ter~st of R s. 9 1, 77 6 for the non-pay
ment of advance tax) in the hand'> of the firm am! 
its partners for the a!-:sessment year 1981 -82. 

The comments of Ministry of Finance on the para
graph are await~ (January 1986). 

( ii ) Incorrect computation in the case vf foreign 
technician 

The Income-tax Act, 196 I, allows under certain 
conditions, exemption from tax on certain portion of 
remuneration paid to foreign technicians in the emp
loyment of the Govern ment or a local <!uthority o r 
a statutory corporation or for services in any busi
ness carried on in India. The term 'technician' a:; 
defined in the Act means an individual who is not 
a citizen of India and hHs special ised knowledge and 
experience in construct ional or manufactu ring orc
rat ions or in minin,g or in generation of electrici ty 
or other form •1f power or in some other specified 
field s. The techn ician should for the purposes ul 
the Act be employl:d in India in a capacity in which 
special ised knowledge and experience are actuallv 
u til ised and the contract of service should he ~pprov
ed by the Government of India. Jn case, the foreign 
technician. is employed in an Indian concern the tax 
-paid by the empl_oyer is treated as a perquisite in 
the hands of the technician and taxed on 'tax on tax 
basis'. According to Central Board of Direct T axes 
instructions of Februa ry 1973, the approval given 
by. the Government of India (in the Admin istrat ive 
Ministries) needs to be reviewed by the assessing 
authority if the ;echn!cian had not actually been in 
possession of speciali~ed knowledge and experience 
in constructional and manufacturing onerations or 
in mining. 

A foreigner who was employed by a foreign com
pany (a foreign collaborator of a public secto1 
Indian Tron Ore Company) in India as Manager , 
Operations Warehou~e of the Indian Company was 
actually engaged in overall direction of warehouse 
facilitv of an Tron Ore M.inc. For the as5essment 
year l 980-8 l and 1981-82 (asses~ments completed 
in March 1981 and February 1984 respectively), 
exemption from tax vms allowed by the Jnco01e-tax 
Officer in respect 1)f the remuneration paid treating 
the individual a<; a ' tecl1niclan' on the b.i<;is ,of ap
proval of the contract of ~ervice by the Ministry o{ 



Steel and Mine~ in Jaouary 1979. It was observed 
that the individual did not pcssess the specialised 
lrnowledge and experience in the field spe.::!fietl in 
the Act, as bls experienc0 was in the field of account
ing and inventories only and not in the operation of 
mining proper and hence the approval of the con
tract of service of the assessee as a technician was 
not in order for purposes of exemption from iucome
tax. The irregular exemption allowed in respect of 
remuneration upto R s. 48,000 for assessmen1 year 
1980-8J and Rs. 26,000 for 1981-82 was, therefore, 
not in order. [n addition, the tax to be borne by 
the employer on ·tax on tax' basis was Rs. 10,07,982 
as against Rs. 2,47,674 actually borne and paid by 
it for assessment year 1980- !:' 1. For the assessment 
year 1981-82 the corresponding amounts are 
Rs. 3,89,l 94 (to be borne ) and Rs. :.15,165 
(actually borne). Thus, short computa1ion of in
come by Rs. 10,55,982 for the a ssessment year 
1980-81 and · by Rs. 4, l 5,914 for assessme nt year 
1981-82 resulted in short levy of tax aggregatin'g 
Rs. 10.34,337 and penal interest for non deduction 
of tax· at source amo11nting to Rs. 90,416. 

The comments of the Ministry of F inance og tbe 
pa ragraph rrre awa ited (Janua ry 1986) . 

( iii ) lm·a/id service of 11otices 

Under the Income-tax Act. 1961 , where a firm 
or o ther association of persons is dissolved, notices 
under the Act, in respect of the income of the firm 
or association, may be served upon any person who 
was a partner (not being a minor) or a member of 
tbe association, as the case may be, ~ediately be
fore its dissolution. 

A firm engaged in tbc business of floating bundies 
was assessed fq.r Lhe a:,s~ssment years l 961-62 to 
1964-65 as an unregistered fi rm between September 
1963 and February 1961. The fu'm was dissolved 
in I 969. On the basis of notices served between 
March 1970 and March 1973 01~ a person who was 
not a partner of the dissolved firm or by affi.xation, 
~he Income-tax Officer re-opened the asse~smcnts 
ex parte to bring to t ax certain cash credits which 
had escaped assessment in earlier years, and raised 
demand of R ~. 1,28,312 for the four ~·ssessmen t 

years. The Incorue-1 ~:< Appclbtr; Tribunal, how
ever. held in Auguc;t 1975, that notices in assessment 
years 1961-62 to t 964-65 were not validlv served 
upon the assessee and assessments framed w~re with
out jurisdiction. 

Failure to serve notices of re-assessment 011 the 
proper person resulted in loss of revenue lJf 
Rs. 1,28,312. 
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The comments of the Ministr-y of Finance on the 
paragraph are awaited (January 1986). 

(iv) Procedural mistakes in the assessments of 
firms and partners 

According to the instructions issued by the Central 
Board of Direct Truces in June 1979, all entries in 
the collection columns of the demand and collection 
register should be made by a Tax Assistant!Upper 
Division Clerk and checked by the Head Clerk!Su
pervisor, both of whom should initial each entry, the 
latte r in a different inic. This is to ensure the accu
racy of posting the collection columns. When an 
assessment is rev ised, the amount already refunded 
to the assessee at the time of the original assessment 
has to be added tu the demand, as tax due from the 
ass~ssee. F ailure to follow these instrudion'S in an 
income-tax ward led t i ) the follow ing m istakes in the 
assessment of a firm and its partners : 

(1) While revising the assessment of a regis
tered firm for the a_;sessment year 1979-80, 
in F ebruary 1983, i11 pursuance of an 
appellate order (January 1983) . an amount 
of R s. 51,886, being the balance of tax 
demanded earlier for the assessment year 
1979-80 and outstanding against the 
assessee, was wrongly taken as collected, 
based on an incorrect entry to that effect in' 
the demand and collection register. This 
resulted in excess refund of Rs. 51,886, 
part of which (Rs. 26,876) was adjusted 
against the tax due from the partners, and 
refu.l!d order for the balance amount 
(Rs. 25,010) was issued in favour of the 
firm (which was, however, returned un
encasbed). 

(2) While revising the assessments of t11ree of 
the partners of ~he above firm for the 
assessment year 1979-80 in February 1983, 
following the revisions of the firm's assess
ment in pursuance of an appellate order 
of January 1983, sums of Rs. 20.417. 
Rs. 1,14,281 and R s. 78,894 respectively 
refunded t0 the three partners at the time 
of original assessment in March 1982, 
were omitted to be taken into account. 
This resvlted in sh0rt levy of tax totalling 
Rs. 2,13,592 . 

TI1e comments of the Ministry of Finance on the 
paragraph m-e awaited (January 1986). 
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CHAPTER 4 

OTHER DIRECT TAXES 

A-WEALTH TAX 

4.01 Wealth-tax is levied for every assessmen t 
year in respect of the net wealth on the correspond
ing val ua ti on date of every individ ual r.11d Hindu 
undivided family accord ing to the rates ~pecified in 
the Schedule to the Acl. Levy of wealth-tax on 
companies has been revived in a limited way from 
1 April 1984. 

In the financial years 1980-8 I to 1984-·85 wealth- . 
tax receipts vis-a-vis the budget estimates were as 

below :-

e::ir 

1980-8 1 

1981-82 

1982-83 

1983-84 

1984-85 

Budget Actuals 
Estimates 

( r n crores of rupees) 

65.00 67.37 

66 .00 78 . 12 

80.00 90.37 

90.00 93.31 

97.00 107.58 

4.02 Particulars of cases finalised, pending assess
ment ana arrears of demand a re given below : -

Year 

1980-81 

1981-82 

1982-83 

1983-84 

1984-85 

Number 
of assess-
ments com-
plcted dur-
ing the 
year 

3,50,583 

3,97,211 

4,27,483 .. 

4,65,487 ;z: 

4,75,833 

Number Arrears of 
of cases dema nd 
pending pending 
assessment collection 
at the end at the end 
of of 

{In crores 
of mpees) 

4,99,903 217. 11 

5,67,381 208.92 

5,41,594•• 182.29•• 

4,90,234 ".ii 197.29 

4,53,575 211. 25 

.,.Figures furn ished by Ministry of Fin1nce in March/ 
April 1984 have been ado pted. 

1'ilFigures furnished by Ministry o f Finance in March 1985 
have been adopted . 
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4.03 During the test aud it of assessments mad e 
under the Wealth-tax Act, 1957, conducted during 
the period 1 April 1984 to 31 March 1985, the 
following types of mistakes were noticed 

(i) Wealth escaping assessment. 

(ii) Incorrect valuation of assets. 

(iii) Incorrect computation of net wealth. 

(iv) Incorrect exemptions and deductions. 

(v) Mistakes in applicat ion of rates of tax / 
avoidable mistakes. 

(vi) Non-levy of additional wenlih.-tax. 

(vii) Non-l<::_vy jsbort levy of penalty. 

(viii) Miscellaneous. 

A few important cases illustrating these mistakes 
are given in the following paragraphs. 

4 .04 Wealth escaping assessment 

(i) Under the Wealth-tax Act, 1957, as amended 

with effect from 1 April 1982, moneys standing to 
the credit of a, person resident out~ide India in a 
Non-resident (Extern.al) Account in any bank in 
India, the interest income of which is exempted from 
income-tax, shall not be taken into account, in 
computing the net wealth during the year ending on 
the valuation date. The Wealth-tax Act, 1957, 
further provides that in th0 case of an assessee being 
a person of Indian origin or a citizen of India who 
was ord inarily res iding in a fo_reign country and who 
has returned to India with the intention of perma
nently residing in India, moneys and the value of 
assets brought by him into India and the value of 
assets acquired by him out of such moneys are 
exempt from wealth-tax for a period of seven succes
sive assessment years commencing wit h the a~sess

ment year next foilowin g the date of return to India. 
A s a consequence of exempting the moneys lying to 
the credit in the Non-resident (External) Account 
held by a person resident outside India from wealth
tax, the Central Iloard of J?irect Taxes in their cir
cular of February 1985 clarified that . such moneys 
to the credit of Non-resident (External Account 



would be exempt from wealth-tax for a period of 
seven successiv~ assessment years after the return of 
an Indian ci t izen or a person of Indian migin hither
to ord inarily residing in a foreign country with the 
intention of perma nently residing in Jnd ;n . This 
provision came in to farer. from l April 1982 a nd 
will be applicable from asses!;ment year 1982-83 and 
subsequent assessm~nt years. 

A resident A ss[stant Surgeon in the service of a 
State G overnment left India on 17 F ebruary 1976 
for taking pr ivate employment in a foreign count ry 
an_d fin ally returned to I nd ia on 6 May 1979. While 
abroad be had been remitt ing money to India fr ..:irn 
time to .time and the moneys were credited to his 
Non-resident (External) Account maintained in a 
bank 'in India and as on the valuation date relevant 
to the assessmenr year 1980-81, such dt>posits ly ing 
in the Non-reside11t (External) Account totalled to 
R s. 33,00,000 (approximately). No wealth-tax 
assessment was, ho\VC've r, made for the a sessrnent 
year 1980-81. It was pointed out in audit (April 
1982) that as the assessee was not a person who 
could be said t1 be ord inarily residing in a fore ign 
count~y, since the ltmited period of stay abroad is 
known to the assesscc even before leaving Inciia and 
the b a nk deposits did not also comtitu te moneys or 
assets bro l1ght by him into I ndia en his leavinQ the 
fo reign country. the bank dep<)sits wrre no t, tl1e re
fore, exempt from wealth-tax. Ur der the Wealth
tax Act, 1957, the balance in the N0 n-resident (Ex
ternal) Account of a person resident outside India 
is excluded frnm the net wealth as well as exemr.tcd 
from net wealth for subsequent seven as~essni ent 
years only from the ac:<-essment year 19&2-83 :incl 
the assessment year in the case of the assessee being 
prior to this assessment year . the exemption is not, 
therefore, admissible. 

Similar omission to assess the wealth of the 
assessee for the lssessmcnt year 1978-79 also wa <> 
p ointed out in audit. 

On being poin<cd out in audit in April 1982, the 
department complered the assessment<> and ra ised 
(February 1984) demand of Rs. 2.63.967. 

The comment~ of Minist ry of Finance ~n the p ara
irraph are awaited (January 1986 ) . 

(ii) N et wealth of three a5sessees, for the a"sesc:
ment year 1975-76. was determined, in M arch 1980, 
a t R s. 8.98 lakhs, Rs. 8.21 lakhs and Rs. 6.27 lakhs. 
respectively. In add ition, the assessee had also 
jointly owned urban land since the assessment year 
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1972-73. While complcling the assc5rn1ents of the 
assessees, for the assessment year 1976-77, in M arch 
1981, the asse;·;ing authority had valtted th is land 
at R s. 6,39,000 nr~d added the value of each 
asscs.;ce's o ne-third share o f Re;. 2,13,000 .i.n his net 
wealth. H owever, neither the asses~ees bad declar
ed the ir one-third share in the vall1e of this land 
nor the department included it in the assessments 
fo r the assessment year 1975-76. T he value of this 
urban land was alc;o omitted to be inclu.ded by the 
department in th~ assessments. for the assessment 
years 1972-73 lo 1974-75. T his resul ted in under
assessment of weal th of Rs. 25,56,000, tor the 
assessment years 1972-73 to 1975-76. 

Further, the d~partmen t had no t levied the addi
tional wealth-tax, for the assessment yea rs 1972-73 
to 1975-76, even though the value of urban im mov
able assets of each a!.sessee exceeded rupees fiv 
lakhs. The wealth-tax chargeable on the net weal! 
assessed, for th r a:.sessrnent year 1975-76, was als 
not worked out correctly. 

These omissions resulted in short-levy of tax of 
R s. l ,87 ,698, includi ng mistake in tax calculations 
in the or iginal ac;sessment. 

T he comments of Ministry of F inance on the para
graph arc awai ted (January I 986) . 

( ii i) As per the income-tax assessment records of 
an individual, du ring the previou<; year relevant to 
the assessment year 1974-75, an assessee had cons
t ructed a movie house at a cost of Rs. 4.34 lakhs on 
a s ite of 50 cents of land owned by him in a mun i
cipal town. Bes:dcs. he owneC: agricul tural r roperty 
in the form of one-fifth sha re in a Coffee fatale. 
The value of land appurtenant to th~ theatre, to
gethe r wi th the agricultural property would be about 
R s. 4.90 lakhs. Though the individual thus owned 
assets of such value as would well he above taxable 
l imits, he was not enlisted fo r wealth-tax assessment. 

T he M inistry of F inance ha ve stated (J uly 1985) 
that the audit ohjeccic n was given effect to and 
a!.sessmenls have been made on net wealt~ ranging 
between Rs. 6,38,800 for the assessment year 1974-
75 and R s. 11,46.100 for the assessment year 1980-
81. T he demand of R s. 70.391:: w~s raised by the 
department. T he Minist ry further stated that the 
assessee hac; filed appeals against these assessments. 

(iv) An individ11al held f. ft y p~r cent share in a 
house propertv situated in a metropoli tan city. the 
o ther half bein,~ vested ln his mother as her life 
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interest as per 'will' of the testator (the father of 
the assessee) . The total value of the house property 
was determined (t-. farc h l 979) by the Departmental 
Valuation Officer a t Rs. 11 ,49,840, as on 31 March 
1973 and fifty per cent ( R 5. 5,74,920) thereof was 
assessed in the hands of the asscs~ee in each of the 
assessments, for th :': assessment years 1979-80 to 
198 1-82, completed in December 1981 and A ugust 
1982. T he assessee's mother died in December 
1978, i.e., prior to the \ alµ a tion date relevant to 
the assessment year 1979-80. As such the enti re 
pr0pcrty had devolved on the assessee on his mother's 
deat h as per the terms of the 'will' and the value of 
the entire prop~rty was includibk in the net wealth 
of the assessec. 

Further, the :;aid property was sold by the assessee 
for Rs. 12,61,000, during the previous yrnr relevant 
ty the asscssmc.-nt year 1982-83 and the capital gains 
aris ing therefrom were offered for taxation. There
fo re. the value of the entire property s'1ould have 
been considered in full in the wealth-tax assessments 
of the assessee for the assessment years mentioned 
above. Non-inclusion of the other h::ilf share in the 
net wealth of the assessee, thus, resulted in under
assessment of w~alth of Rs. 17,24,760, with conse
quent short-levy or tax of Rs. 55,410. 

The Ministry o ~ Finance have accepted the mis
take in principle. 

(v) ~tH.ler the Wealth-tax Act, l957, tl.e net 
wealth of an as<;•!ssee mean s the aggregate value of 
all assets, wherever located, belonging to the 
assessee, as reduc.:cd by the aggregate value of all 
admiss ible debts owed by him on the valuation date. 
T he Central Board of Direct T axes issued instruc
tions (November 1973 and April 1979) emphasising 
the need for proper co-ordination amongst assess
men t records pertaining lo different direct taxes with 
a view lo preve.nt cases of evasion of lax. Further, 
the Act also provides for the levy of penalty, inter 
alia, if an assessee has, without reasonable cause , 
fa iled to furnish the w·ealth-tax return within the 
prescribed time or concealed the particulars of any 
assets or furnished inaccurate particulars of any 
assets or debts. 

(a) An assessee entered into an agreeme1; t with 
an individual, in June 1975, to sell 42.67 acres of 
land for Rs. 6,40,050. This fact was noticed in 
audi t from the income-tax assessment records of 
the assessee and the buyer for the assessment year 
1981-82. Th e nfor::said land was snld by the 
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assessee m the previous year relevant to the assess
ment year 1981-82. As per agreement dated June 
1975, it fs seen that the assessee owned the afore
<>aid immovable P:"Operty from the assessment yCar. 
1976-77 to 1981-82 and also had a cash amount of 
Rs. 6.40,050 Oand sale proceeds) for the assessment 
years 1982-83 and 1983-84. But he did not file 
any returns of bis net wealth for these a~se~sment 
years nor d id the depar tment call for these wealth
tax returns though the income-tax ::is,essment 1-c
cords indicated that the assessee was liable to 
wealth-tax. Taking the sa le price :Jf land as value 
o[ the property at Rs. 6,40,050, for assessment 
years 1976-77 to 1% 1-82 and cash equal to sale 
proceeds during the assessment years 1982-83 and 
1983-84, wealth aggregating to R s. 51,20,400 had 
escaped assessment · di.;e to om ission by the assessing 
officer to correlate the income-tax assessment re
cords of the assessee. T his resutlcd in non-levy of 
wealth-tax of Rs. 62 ,050 (i ncluding additional 
wealth-tax) . Further, penalty provisions for non
filing of the returns and concealment of wealth 
were also attracted. 

The Ministry of Finance have accepl ed the mis
take. 

( b) The income-tax assessment rec.:nrds of a H indu 
undivided family, for the assessment years 1979-80 
lo 1983-84, disclosed that the fa mily owned an 
immovable property which was let out at the net 
annual rent of R s. 77,109, Rs. 75,205, Rs. 73,965, 
Rs. 91 ,539 and R s. 1,04,295, for the assessment 
years 1979-80, 1980-81 , 1981-82, 1982-83 and 
1983-84, respectively. Based on the value of the 
building on the · 'income capitalisatioo method' and 
the value of the l!}OVable p roperties as shown in the 
balance-sheets submitted with the income-tax re
turns, the assessee had assessable wealth of 
Rs. 7,09,300, Rs. 6,03,200, R s. 5,25,600, 
R s. 6,91 ,700 and Rs. Q,16,400, respectively, during 
the aforesaid asse.>sment years. The a:-:~essee did 
not, however, file the wealth-tax ret urns. The de
partment also did not call for the weal th-tax re
turns. The omission resulted in non-levy of wealtb
tax of Rs. 37,673. Further, penalties for the non
submission of r(..turns and concealm.!nt of wealth 
were also Jeviable under the prcivisions of the 
Wealth-tax Act, 1957. 

The comments of Ministry of F inance on the 
paragraph are awai ted (January 1986 ). 

(c) The income -tax assessment records of an 
assessee, for th~ assessment years 1979-80 and 
1980-8 1, disclosed rental income of Rs. 5 7 ,600, ·in 



each assessment year in respect of two let out 
commercial immovable propert ies owned by her. 
Neither . the assc~see returned the value of these 
properties in her wealth-tax returns for the above ' 
two assessment years nor did the department assess 
the value of these propertie5 while completing the 
we'1lth-tax assessments in October 1983. Dased on 
the 'income capitali.sation method', the value of the 
properties would work out to Rs. 6,9 I ,20f.l, for c:ich 
of the assessmen! years 1979-80 and I 980-8 1. 
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Further the assessee had one-half share in a 
let out ' theatre property. Tlie assessee 
returned its value at Rs. 50,000 in her wealth-tax 
returns, for the a·ssessment years 1979-80 . ii.nd 
1980-81, being the amount invested by her . The 
income-tax assessment records of the assessee, how
t:ver disclosed that the assessec and the another co
own~r received a total rent of Rs. 48,000 of the 
theatre building in each of the above two assessment 
years. Adopting the 'income capi ta~sation method' 
and taking the capital value at 12 times of rent re
ceived, the value of whole building would work out 
to Rs. 5,76,000 and assessee's half share being 
R s. 2,88,000. However, whib completing the assess
ments, the Wealth-tax Officer adopted the value at 
Rs. 54,980 and R s. 53,039, in each of the two 
assessment years, respectively. 

The above mistakes resulted in under-assessment of 
wealth of Rs. 18,51 ,400, with consequent short-levy 
of tax of Rs. 36,278. Further, penalty provisions 
for the concealment o.f the properties were also 

leviable. 

The Ministry of Finance have acceDted the mis

take. 

(d) An individual assessee '"'.as appointed as exe
cutrix to an estate. The estate yielded rental income 
from a lea"se-hold proper ty situated in a metropolitan 
city. The lease deed was executed in December 1966, 
for a period of twenty yeiJlrs, on a monthly rent of 
R s. 10,200. 

The income-tax assessments, for the assessment 
years 1976-77 to 1981-82, revealed that the income 
from the lease-hold property was assessed to income
tax. H owever, the value of the lease-hold property 
had neither been shown by the assessee a.s wealth 
nor assessed to tax by the department. No wealth
tax returns were filed by the assessee showing the 
value of the asset and the department had not also 
c.1lled for the same for determination of wealth by 
issuing notices to the assessee. The value of the 

property on the basis of uoe::xpircd port ion of ka5e 
and expected return at 8 per cent would work out 
to Rs. 5,61 ,318, Rs. 8, 15,8 15, R s. 9,13,97 1 and 
Rs. 7,19,140, for the assessment yea rs 1978-79 tQ 
198 1-82, respectively. Thus, there had been esc2pe
ment of wealth mentioned above, which rernlted in 
non-levy of tax of Rs. 34,509. In addition, mini
mum penalty for concealment of wealth amounting to 
Rs. 34,509 was also lcviable, which was not levied . 

The Ministry of Finance have accepted the mis

take. 

(e) Two individuals were assessed to wealth-tax, 
for the assessment year 1978-79, on their net wealth 
of Rs. 3,95,694 and Rs. 4,27,655, respectively. How
ever, for the subsequent assessment years 1979-80 to 
1983-84, both the individuals did not fi le the we:i lth
tax returns. The departmen t also did not call for 
the returns. Based on the net wealth computed for 
the assessment year 1978-79, wealth escaping assess
ment, for the assessment years. 1979-80 to 1983-84 
would work out to Rs. 41,16,745, with consequent 
short-levy of tax of Rs. 28,345. Further, penalty 
provisions for non-filing of the rdurn5 were also 
attracted. 

The Ministry of Finance have accepted the mis
take. 

(f) Certain assets belonging to Indian Nationals 
were seized by the Government of Pakistan during 
and after the Indo-Pakistan conflict of 1965. The 
Custodian of Enemy Property in India' had issued a 
notice in 1971 asking the affected persons to fi le 
claims with him so that 25 per cent of the value of 
the verified claims might be paid ~o such affected 
persons against a bond to be executed by the reci
pients. 1 he procedure laid down contemplates that 
after the· claim is received, the Custodian verifies it 
and issues an order sanctioning the ex-gratia amount 
admissible. After acceptance of the amount ~11u exe
cution of the bond by the affected persons, che relief 
is disbursed to them by the Custodian. The Appel
late Tribunal, Calcutta held (April 1980) that an 
a.ssessee's claim for ex-gratia relief is converted into 
a legal right and then an asset, after the date of 
communication of the assessee's acceptance, either 
through a letter or by l!Xecuting an Indemni ty Bond. 
In other words, the legal right to the ex-gratia amount 
crystallises as soon as a n asscssee communicates bis 
acceptance and the right, which is an asset, is charge
able to wealth-tax in the years, the valuation dates 
of which fall subsequent to the date of acceptance . 

-
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The Central Board of Direct Taxes, however, issued 
instructions in July 1984 ihat the ad hoc interim 
relief granted by the Government of l ndi:i 1r. t he form 
of ex-gratia grant "rom the Consolidated Fund of 
India cannot be assessed to wealth-tax as there is no 
legally enforce~ble claim to such relief. These ins
tructions of the Board run counter to the provisions 
of fu~ Wealth-tax Act, which provides that the 
'a'sset' includes property of every description. An 
assessee's right to receive ex-gratia compensation is 
an 'asset' and crystallises as soon as an assessee com
municates his acceptance thereto. Th~ Board was 
requested in audit , in November 1984, to reconsider 
these instructions in view of the provisions of the 
Wealth-tax Act and the decision of the Appellale 
Tribunal; otherwise it may lead to wealth escaping 
·assessment. The Board is yet to communicak its 
decision in t he rnatter (July t 985). 

In a case the Custodian of tile Enemy property fo r 
India communicated the sanction for paymen t of 
compensation of R s .. 12.5 lakhs, in March 1975, for 
the estate left behind by a Zamindar in East Bengal 
(now Bangladesh) on partition• of India in 1947. The 
Zamindar died in 1968 and two of his five legal heirs 
also died in 1971. As such the compe.nsation was 
actually inherited by the remaining three co-sharers 
(assessees) in equal proportions. The assessees had 
communicated their acceptance of the compensation 
by executing the Indemnity Bond, in March 1975. 
As the compensation mentioned above was ordered 
by the Custodi<ID and accepted by th~ assessees, its 
value of Rs. 4,16,666, \\fas required to be included 
in the net wealth of each of the above assessees, for 
the assessment year l975-76. However, this was not 
done. This resulted in wealth of Rs. 12.5 lakhs 
escaping assessment, with consequent under-charge 
of tax of Rs. 23,729. 

On .the short-levy being pointed 0ut in audit in 
February 1984, the Ministry of Finance stated in 
reply in October 1984 that the compensation amount 
ha.d already been taxed and in view of the Board's 
i.Qstruction of July 1984 , the tax already recovered 
would be refunded. Apr1rt from the fact tfiat the 
Ministry's reply that the ·compensation had already 
been taxed, was not factually correct, the Board's 
instructions of July 1984 are also not in accordance 
with tbe law. 

The further commen ts of Ministry of Finance on 
the paragraph are awaited (fanua.ry 1986). 

(vi) In re-computing the net wealth of a H indu 
undivided family, for the assessment year 1975-76, in 
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Febnwry 1983, the assessing cfficer .added back 
an amount of Rs. 4,60,000 (represen ting partitioned 
a.mount of Hindu irndivided family) on the grnund 
that the partition was invalid . However, similar 

additions were not made in the subsequent assess
ments, for the assessment years 1976-77 to 1978-79, 
completed between March 1981 and February 1983 , 
though there was no find_in g c..f a valid partition hav
ing ta.ken place subsequently. The omission to make 
similar additions resulted in under-assessment of 
weQJ.th of Rs. 13,80,000, with consequent shor t-levy 
of wealth-tax of Rs. -1-0,530. 

The comments of Minist ry of Ffriance on the para
graph are awaited (January 1986). 

4.05 Incorrect valuation of assets 

A. Immovable properties 

(i) Under the Wealth-tax Act, 1957, the value of 
any property shall be estimaLed to bt:: the price which 
it would fetch if sold in the open market on the va
lualion date. 

(a) It has been judicially (135 ITR 386) held 
(October 1981) that the assessee's own valuation 
report filed in respect of a properly for subsequent 
years could be 'informa tion' for re-opening the 
assessment of earlier years. While completing the 
wealth-ta.x assessments of an assessee, in April 1983, 
the department adopted the value of an urban plot 
at Rs. 3,77,000, Rs. 4,27,000, Rs. 4,78,000 ,and · 
Rs. 20,00,000, for the assessment years 1979-80 to 
1982-83, respectively. 

However, in the wealth-tax return, for the assess
ment year 11983-84, fi led in August 1983, the 
assessee had himself returned the value of the same 
plot a t Rs. 39 . lakhs on the basis of sale agreement 
of 1983, which was accepted by the department. In 
view of the considerable difference between the value 
adopted for earlier ~ssessment yea'rs and the value 
decJared by the assessee on the basis of his own sale 
transaction for the assessment year 1983-84, the 
Wealth-tax Officer should have re-openerl the assess
ments for the earlier assessment years. 

Assuming that the value of the urban land 
appreciated at about Rs. :5 lakhs every year, the 
under-assessment of wealth, fo r the asses>r:xnt years 
1979-80 to 1982-83, was Rs. 73, 18,000, wi th conse
quent short-levy of tax of Rs. 2,45,767. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 



(b) In the case of an individual, assessments, for 
the assessment years 1973-7-1 to 1976-77, were 
completed in September 1978. These assessments 
were set-aside in appeal in March 1980. Fresh 
assessments were framed in March 1984, determining 
the1 net wealth at the same amount at which the 
assessments had been made originally at Rs. 4,63, 700, 
Rs. 5,25,000, Rs. 5,15, 100 and Rs . .s,s.1,coo, for the 
re:>pcctive assessment years 1973-74 to 1976-77. 
The assessee's wealth consisted of tv,o urban immo
vable properties, one of which was under absolute 
ownership but not exclusively used for own residence 
and in the other, the assessec had one-fourth share. 
In the assessment, for each of the assessment yea.rs 
1973-74 to 1976-77, the aggregate value of these 
properties had been taken at Rs. 5,57,200, , before 
allowing admissible exemption of R s. 1,00,000. How
ever, according to the departmental valuation report 
of February 198 1, the value of these properties 
worked out to Rs. 9,73,475, for the. assessment years 
1973-74 and 1974-75 and Rs. 10,24,800, for the 
assessment years 1975-76 and 1976-77. T he valua
tion so made was overlooked in the assessments 
completed (March 1984) by the depart~ent much 
after the date of receipt of the valuation reports and 
consequently not only net wealth was computed 
short but additional wealth-tax on value of urban 
immovable properties e·xceeding R s. 5,00,000 was 
also not charged. 

The under-assessment of assessee's net wealth (after 
deducting current-tax liability) worked ou. to 
Rs. 16,58,900, with consequent short-levy of tax of 
R s. 1,21 ,068 (including non-levy of additional 
~alth-tax of Rs. 79,830). 

The Ministry of Finance stated that the assessment 
order to which the objections relate has been set aside 
by t11e Assislan t Appellate Commissioner on the 
ground that enough opportunity was not given to 
assessce to explain his case. 

(c) The Wealth-tax Act, 1957, provities that the 
Wealth-tax Officer may make a reference to the De
partmental Valuation Officer for the valuation of the 
assets where the value as returned on the basis of 
valuation report of the registered valuer. 'in his 
opm1011, is less than its fair market valu; and the 
fair market value of the asset exceeds, the - value 
of the asset as returned by more than 33} per cen t 
of the value of asset as returned or by more than 
Rs. 50,000 . 

The wealth-tax assessments of a Hindu u ndivided 
family (specified), for the assessment years 1979-80 
to 1983-84, were completed in January and Septem
ber 1983. The family's net wenlth . inter a/iu , includ
ed one-third share in an i1111novabh:: property (Con
sisting of land with buildings. godown and other 
construction thereon). The property had been let out 
lo a company and a few oth~r commercial companies . 
Tfie value of the entire property for the assessment 
year 1975-76, was estimated by the registered 
val uer a t Rs. 4,50,000. The asses~cc·s s: dre being 
one-third was returned at R s. 1,50,000, for all the 
assessment years 1975-76 to 1982-83. The assess
ing officer accepted the value at Rs. 1,50,000, as 
assessment years 1975-76 to 1982-83. The a-ssess-
1975-76 to 1979-80 and made an ad hoc inere&se of 
R s. 45,000 in ead1 of. the assessment years 19-80-81 
to 1982-83. During the previous year relevant to 
the assessment year 1983-84, an addi tional godown 
was constructed on the 'v acant land in the property 
at a cost 'of Rs. 1,73 ,000. Taking into account the 
assessee's one-third share of this addition , the 
a·ssessee returned the value of Rs. 2,52,667, for the 
assessment year 1983-84. T!te returned value was 
accepted by the assessing authori ty in the assessment 
for the assessment year I 983-84. The aS'>CSSlllCnts 
for the assessment years 1979-80 to 1982-83 and for 
the assessment year 1983-84 wei:e completed in 
January 1983 and Sept<:mb~r 1983. respectively. 

T he income-tax assessment records of the assessee 
disclosed that the asscssee himself had returned the 
net annual rental income for his one-third share in 
the property, ranging between Rs. 26,653 and 
Rs. 83,903, in each of the five assessment years 
1979-80 to 1983-84. But tli e property was never 
referred by the depar tment to the valuation cell for 
ascertaining the .market valuation. 

Further, the movable and immovable properties 
belonging to the family wer.! parti tioned between the 
'karta' (assessee) and his son in September and 
October 1980, respectively. According to the parti
tion deed, (October 1980) the value of one-third 
share of the assessee in· the same proper ty liad been 
shown at R s. 5,99,000, as per the guidelines of the 
State Regist ratio~ Department. 

Even adopting the value of the property at 
Rs. 5,99,000, as valued by the assessee in the parti
tion deed. for the assessment years 1979-80 to 
1983-84, for which rental income w::.s shown by the 
assessee in the income-tax asse11sments. the under
valuation of property would work out at Rs. 4,49,000, 
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in the asses~ment year l 979-80 and Rs. 4,04,000 in 
each of the assessment years 1980-81 to 1983-84. 
T hus, adoption of incorrei::t valuation of property 
resulted in under-assessment of wealth of 
R s. 20,65,000, with consequ ent short-levy of tax of 

R s. 79,169. 

The Ministry of Finance have accepted the mis· 

take. 

(d) T he net wealth of an individual, for the 
assessment years 1978-79 and 1979-80 , included, 
immovable properties. While completing the wealth
tax assessments for these assessml~nt years, on 
14 March 1984, the department adoptl!d the value 
of these immovable proper ties at Rs. 14,80,550 (in
cluding the value of sell-occupied property at 
R s. 3,35,250). T he income- tax assessment of the 
assessee, for the assessruen t year 198 J -82, completed 
in March 1984 also, disclosed that the properties 
valued at Rs. 11,45,300 (other than self-occupied) 
were sold during the previous year relevant to the 
assessment year l 981-82, for a consideration of 
R s. 22,00,000, which was invested in Rural Develop
ment Bonds. This amount had also been returned 
under movables in the wealth-tax return , for the 
assessment year 1980-8 1. It would thus be seen 
tha t the sale consideration wa.s nearly twice that was 
adopted in the wealth-tax assessments, for the assess
ment years 1978-79 and J 979 -80. Assuming a re
duction in the market value of t he property at ten per 
cent for each of the assessment year from the sale 
Yalu~ of Rs. 22,00,000, the market value of the pro
perties as on the valuation date for each of the) 
assessment years 1978-79 and 1979-80 would be 
Rs . 17,82,000 and Rs. 19,80,000, respectiYely. as 
against R s. 11,45,000 adopted by the department. 
The incorrect adoption of valuation resulted in under
assessmcnt of wealth of Rs. 14,7 1,400, with consc
Quent short-lery of tax of R s. 44,41 8. 

The Ministry of Finance have accepted the mistake 
in principle. 

( ii) The methods generally adopted to estimate the 
~1arket value of any buildin g are the 'land a'nd b uild
mg method' and 'income-capita lisation method'. It 
had been judicially held (100 ITR 621) that t!1e 'in
come-cnpitalisation method' is ideally suited fo r valua
tion of commercial properties. 

(a) Three individuals were partners in a registered 
fir_m, having one-eighth sham each, during tht: assess
ment years 1978-79 and 1979-80. The firm's assets, 
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inter alia, included a house prqperty which was let 
out to the Government .1t a monthly renl of 
R s. 1, 12,340. The book value of the above house 
property was shown, in the. balance-shee,ts of the 
firm as on March 1978 and 1979, i>t Rs. 12,43,701 , 
in each of the year. However, under the 'income
capitalisation method', if the net maintainable rent 
is capitalised by the multiplier of 100/9 (and deduc
tion of . I 0 per cent a llowed therefrom for join t 

.ownership ) the fa ir market value of the property 
would be · R s. 93 ,44,290. 

While completing the wealth-tax assessments of 
the above three individuals, for the assessment years 
1978-79 and 1979-80, in July 1982, the assess ing 
authority took the value of assessees shares in part
nership firm at Rs. 1,55,463, being one-eighth of 
book value of the house properly owned by the firm 
instead of Rs. 11,68,036, being the value of one
cighth share of market value of the property of 
Rs. 93,44,290, under the 'income capitalisa tion 
method'. The incorrect valuation of property thus 
resulted in under-assessment of wealth of 
Rs. 60,75,438, with consequent short-levy of wea lth
tax of Rs. 1,12,974. 

The Ministry of Finance have accepted the mistake. 

(b) T hree assessees (two individuals and one Hindu 
undivided family) were owners of separate house pro
perties in a metropolitan city. The properties were 
entirely let out for commercial purposes a t an an nual 
ne t rent ranging between Rs. 26,207 c1nd Rs. 42,592. 
The ma1·ket value · of these properties w35 determin
ed by the approved valuer. as on 3 l \1arc:1 1981, at 
Rs. 1,18,000, Rs. 1,96,475 and Rs. 1,90,000, res
pectively, for each of the assessment years 1982-83 
and 1983-84. The same value was returned by the 
assessees and assessed by the Wealth-tax Officer, 
between October 1982 and February 1984. 

For valuation of properties let ou t for commercial 
purposes the proper method Wa3 to capitalise the net 
rental income. The fair market value of the pro
perties on the basis of the capitalisation of the net 
renta l income, even at the multiplier of 100/ 9 would 
be Rs. 10,78,888 and R s. 11 ,85,521 , for the assess
ment years 1982-83 and 1983-84, respectively. The 
r.o ry-adoption of the appropriate method of valuat ion 
resulted in under-valuation of properties of 
Rs. 12,55,4591 with coasequen't short- levy of tax of 
R s. 26,479. 

The comments of Mi·nistry of Finance 0n the pnra
graph are awaited (January 1986). 



(iii) Under the Wealth-tax Aci, l9)7, in the case 
of valuation of house property belonging to an 

assessee and exclusively used by him for his resi
dential purposes throughout the period of twelve 
months immediately pr:ceding the valuation date may 
at the option of the asses.;ee, be taken to be the price 
which it would fetch, if sold, in the open market on 
the valuation date next following the date on which 
he became the owner of the house or on the valua
tion date relevant to the assessment year commwcing 
on the l April 197 1, whichever valua1 ion date is 

later. 

(a) ln the wealth-lax assessment of an individual, 
for the assessment year 1976-77, completed in March 
1981, the value of a house property, on a site mea

suring 16.61 grounds in a metropolitr.n city. was 

adopted at Rs. 5, 73,000, being the value fixed (June 

1979) by the Commissioner of Income-tax (Appeals). 
for the assessment year !971-72 and the same \alue 
was also adopted for each of the assessment year~ 

1977-78 to 1979-80. However, the assessee, had 
deducted one-sixth of the annual value of the pro
perty as relating to "business". while computing the 
iocome under house propaty under the Tn ome-tax 
A ct, 1961, which was also considered reasonable 
(January 197 1) by the Appellate A ssistant Commis
sioner. Further. the sale value of the aforesaid pro
per ty was Rs. 24 lakhs as pcr the sale deed cxecu ted 
in August 1981. 
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A s the house property was not exclusively used 
for rc<=idential purposes and was used for business 
purpose also, the fair market value as• on the respec
tive valuation dates was to be adopted for the assess
ment years 1976-77 to 1979-80 instead of Rs. 5, 73,000 
which was too low when compared to the value of 
R s. 24 lakhs shown in the sale deed. Est imating an 
annual increase of twenty per cent. based on the sale 
value of Rs. 24 lakh s in A ugust 198 1, the value of 
the'. house property would be of Rs. 8,88,000, 
Rs. 10.66 000. Rs. I 2,79.000 and Rs. 15 .35.000. for 
the assessment vears 1976-77 to 1979-~0. r~s ·-ctively. 
The resultant total additil1nal de111anci of wealt h-tax 
would be Rs. 1,03,490. 

The Ministry of Finance have accepted the mistake. 

(b) The value of a house property owned by an 
assessee was taken, in the a<;Sessment years 1973-74 
to 1978-79. at its market value on the valuation date 
relevant to the assessment year 1971-72. on the basic; 
of certificates recorded in the wealth-tax retu rns of 
the relevant years to the effect that the said property 

was being used by him for hi-; residence. The balance 

sheets and income and expenditure accounts fi led with 
the income-tax returns, however, revealed that the 

assessee was not using the building for residence b1;t 
was running the business of a hotel in the house since 
the assessment year J 97 J-74 and onwurds. As the 
major portion of the house was being used for com

mercial pu rposes and the ~ntire house was not used 
exclusively for self-residenc·~ the market value of the 
same on the relevant valuation dates was required to 
be adopted instead of restricting the same to its value 
as on 1 April 1971. The incorrect valuntion of the 
house property adopted by the department resulted 
in under-computation of assessee's net wealth hy 
Rs. 23,08,600, with consequent undl!r-charge of tax 
of Rs. 85,93'5. 

The Ministry of Finance have accepted tlie mis

take. 

(iv) .\n asscssee was the owner of certain immov
nblc rroperties (b:1ildings, workshop. p1ot etc.). The 
assessing officer dete rmined (March 1979) the value 
of thC'<e properties, for the assessment year 1974-75, 
at R s. 5,08,500. This value was dete1mined after 
adding five per cent increas~ in the value of these 
properties determined by the Departmental vp,Juation 
Officer as on 31 March 1973, for the assessment 
year 1973-7 4. However, the value of these proper
ties, for the assessment years 1975-76 to 1977-78, 
was assessed, in March 1981 an<l March 1982, lower 
than the valuation adopted for the assessment year 
1974-75, by Rs. 1,59,566, R s. 1,29,516 and 
Rs. 38,000, respectively, without assigning any 
reasons. Further, immovable properties valued at 
Rs. 80,600 and R s. 1,51,516 and asse~sed in the 
past years were not returned and assessed in thei 
assessment years 1975-76 and 1977-78, respect ively. 

The assessee had also investment of Rs. 1,92,200 
in a company, which was not returned and assessed 
in each of the assessment years 1975-76 to 1977-78 
though, in the earlier and subsequent years, it was 
included in net wealth. This r esulted in total under
assessment of wealth by Rs. 11,35,7'98, with conse
quent shor t-levy of wealth-tax. of R s. 94,270, includ
ing additional wea1th-tax. 

The comments of Ministry of Finance on the para
P-raph are awaitc<l (January 1986). 

~ 

(v) While computing (March 1984) the net wealth 
0f a deceased assessee (individual), for the assessment 
years 1977-78 and 1978-79, the department had in
correctly taken the valllc of immovable property at 



From the income-tax assessment records of the 
assessee, for the assessment year 198 1-82, it was 
noticed that the assessee had sold some of the for
eign as.sets in the accounting year 1980-81 (ending 
March 1981). In the income-tax return, 1 he assessee 
had furnished the face value of the foreign assets 
sold, their value as on 1 January 1964 and the sale 
price received thereof in the accounting year 1980-
81, for the purposes of calculating the quantnm oE 
capital gains arising out of the sale. From the above 
details it was seen that the face value of the foreign 
assets sold was £ 36,880 and the market value 
thereof was £ 1,05,496, even as far back as Janu
ary 1964, i.e. , nearly three times mor..: than their 
face value. The sale price of £ 2,03,306 :)btained 
in the year 1980-81 was St times more than the 
face value of the foreign assets sold by the assessee. 

Even if the increase of three times in the face 
value of the foreign assets as on 1 January 1964, 
as declared by the assessee himself, is taken into 
account, the assets owned by the asscssee were 
under-valued by Rs. 1,51 ,29,500, Rs. 1,25,84,880, 
Rs. 1,42,39,000 and Rs. 1,22,27,510, in the assess
ment years 1975-76 to 1978-79, respectively. Thus, 
due to lack of proper Co-ordination of the assess
ment records pertaining to different direct taxes, 
by the assessing officer, there was under-charge of 
tax of Rs. 28,28,640. 

The Ministry of Finance have accepted the mis
take. 

(ii) Under the Wealth-tax Rule'>, 1957, the mar
ket value of unquoted equity shares of company is 
to be computed with reference to its balance-sheet 
drawn up on the relevant valuation date and where 
there is no such balan<»-sheet, the balance-sheet 
drawn up on a date immediately preceding the val
uation date and in the absence of both, the bal
ance-sheet drawn up on a date immediately after 
the valuation date. 

Twelve assessees held 13,070 un'quoted equity 
shares of a private limited company. All the asses
sees as also the company had 31 March each ye"l'.tr 
as their valuation date and accounting ye11r. The 
assessing officer in the assessments of these asses
sees, for the asessment year 1976-77, completed in 
March 1981, determined the market value of these 
shares, as on the valuation date 31 March 1976, at 
Rs. 2,003 .05 per share, with reference to the bal
ance-sheet of the company as on 31 Mlirch 1976. 
Similarly. in the assessments of these assessees, for 
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the assessment year 1978-79, determined the mar
~ ket value of these shares, as on the valuation date 

31 March 1978, at R s. 2,246 per share. 

The assessees returned the value of these shares.
for the assessment year 1977-78, at Rs. 833 per 
share, as on the valuation date 31 March 1977. The 
returned value of these shares was adopted by the 
assessing authority in the assessments completed in 
March 1982. There was no income-tax assessment 
of the company for the assessment year 1977-78, 
as it had changed its accounting year from 31 
March 1976 ending to a later date. The market 
value of its shares as on 31 March 1977 (valuation 
date of the assessees) was not ascertainable as there 
was no balance-sheet on that date. Jn such circums
tances the assessing officer has to determine the 
market value of the shares on the basis of the bal
ance-sheet drawn up immediately preceding the 
valuation date, viz. , Rs. 2,003.05 per share as on 
31 March 1976: Adoption of such a low value as 
Rs. 833 per share was also not justified in view of 
the rising trend of share value indicated by the 
value of R s. 2,246 per share adopted by the asses
sing officer, for the assessment year 1978-79, 

Taking the difference in value of Rs. 1, 170 per 
share between the value of Rs. 2,003 per share 
determined with reference to the balance-sheet of 
the company as on 31 March 1976 and the value 
of Rs . 833 per share adopted by the assessmg autho
rity the under-assessment of wealth, for the assess
ment year 1977-78, worked out to Rs. 152.92 lakhs, 
with consequent under-charge of tax of Rs. 5,17 ,841 ~ 

The Minisfry of Finance have accepted the mis
take. 

(iii) In the cases of six assessees, three individuals 
and three Hindu undivided farr.ilics, holding 
shares in a private limited company, the wealth-tax 
assessments, for the assessment years 1977-78 to 
1981-82, were completed between March l 983 
and December 1983, adopting the value at Rs. 200 
per share, based on the sale value of the shares by 
one of the individuals to a relative .in December 
1977. However, the wealth-tax assessment records 
of another individual (assessed in the same ward), 
holding shares in the same company, revealed that 
the value of the shares, determined by the assessing 
authority on the basis of break-up value, as pres
c.ribed under the Wealth-tax Rule'>, was Rs. 329.22. 
Rs. 296.57, Rs. 249.60, Rs. 288.96, Rs. 325.85 and 
Rs. 409.38 as on the valuation dates 31 March 
1976, 30 June 1977, 30 June 1978, 30 June 1980, 
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30 June 1981 and 30 June 1982, respectively. The 
omission to adopt the value determined under the 
wealth-tax Rules in the assessments of the six as
sessees, resulted in under-assessment of wealth of 
Rs. 41,74,500, with consequent short-levy of wealth
tax of Rs. 1,42,520. 

The Ministry of Finance have accepted the mis
take. 

(iv) Under the Wealth-tax Rules, 1957, the break
up value of unquoted· equity shares is to be worked 
out without taking into account, reserves by what
ever name called and contingent liabilities, depicted 
on the liability side of the balance sheet of a com-

pany. --- I 

While computing the net wealth of four individuals, 
for the assessment years 1976-77 to 1980-81, bet
ween Ma·rch and October 1981, the value of unquoted 
equity shares of a company under the break-up met
hod was adopted .at Rs. 79.64, Rs. 22.26, Rs. 255 .18, 
Rs. 274.45 and Rs. 178 .12, respecti vely, as returned 
by assessees. In arriving at the break-up value of 
the shares for the respective assessment yc:u:s liabili
ties, vjz., excess provision for taxes, gratuity, bonus, 
and advance tax paid were deducted from the value 
of assets alongwith other admissible items shown on 
the liabilities side of the balance sheet of the com
pany for the relevant previous years. Since the pro
visions for taxes, gratuity, bonus, ~c., were in the 
nature of reserves, these items were not to be taken 
into account in d~term.ining the break-up value of 
equity shares of the· company. E xcluding these items; 
the market value of each equity share would be 
Rs. 320.36, Rs. 361.98, Rs. 357.24, Rs. 336.72 and 
R s. 207.59, for the above assessment years, respec
tively (as worked out by the d~partment in the re
vision of the assessments on being pointed out in 
audit). The incorrect valuation of shares, thus res
ulted in under-assessment of wealth of Rs. 37,26,710, 
with consequent short-levy of wealth-tax of 
Rs . . 93,714. 

The Ministry of Finance have accepteci the mis
take. 

(v) The net wealth of an individual, for the as:
sessment year 1982-83, included value of 5,624 un
quoted equity shares in a private limited company, 
2,812 being bonus shares, allotted to him by the 
company. T he value of the shru:.es was returned as 
Rs. 3,93,680 at R s. 70 per share. bas,.-O ~n yield 
method. While completing the wealth-tax assessment, 
in February 1984, the assessing officer arrived a't the 
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value of these shares at Rs. 334 per share by the 
break-up value method as prescribed under the 
Wealth-tax Rules and added back a sum of 
Rs. 7,42,368, representing the difference in value of 
2,8 J 2 shares at Rs. 264 per share. T he difference in 
the value of . the other 2,812 bonus shares of an 
equal amount was, however, . omitted to be added 
and assessment completed. The omissions resulted 
in undel1-assessment of wealth of Rs. 7,42,368, with 
consequent short-levy of wea.ltll-tax of Rs. 28, 700. 

T he Minist ry of F inance have accepted the mistake. 

C. Partner's share i11 terest in partners/up firms 

(i) Under the provisions of the We-alth-tax Act, 
1957, where an assessee is a partner 'in a firm, the 
value of his interest in the net assets of the firm is 
to be included in his net wealth. 

(a) While completing the wealth-tax assessments 
of three assessees, who were partners in two partner
ship firms, for the assessment years 1977-78 to 
1983-84, on various dates between March 1982 and 
March 1984, their shares in reserves on account of 
development rebate and iavestrnent allowance (shown 
in the balance sheets of the firms), were not in
cluded ini their net wealth. The omission resulted in 
short-levy of tax of Rs. 78,288. 

The Ministry of F inance have accepted the mis
takes. 

(b) A partnership firm disclosed the under-valuation 
of closing stock of R s. 26,00,000, for the assessment 
year 1974-75. The department, however, assessed 
the under-valuation at Rs. 32,00,000 i;1 J anuary 
1982, which wa's accepted by the firm. Consequent
ly, the net wealth of one of the partners in the firm, 
having 25 per cent share interest in the firm , should 
have been enhanced by Rs. 8,00,000, for the as
sessment year 1974-75 and the subsequent assess
ment years. However, the assessce in his 
wealth-tax returns, for the assessment ye'irs 
1974-75 to 1983-84, returned his share in
terest of Rs. 6,50,000 (25 per cent of Rs. 26,00,000). 
The department, while completing the assessments 
of these assessment years, in March 1984, added 
back Rs. 6,50,000 (being 25 per cent of the origi
nal disclosed amount of Rs. 26,00,000) as returned by 
the assessee. for the assessment years l c:; 74_75 and 
1979-80 to 1983-84 and R s. 7,40,000, for the as-
sessment years 1975-76 to 1978-79. The reason 
advanced for the addition ot Rs. 7,40,000 was that 
the assessee's share came down tv 15 per cent from 



the assessment yea.r 1975-76 and onwards. How
ever, the addition of Rs. 7,40,000 was calculated 

by taking 25 per cent of Rs. 26,00,000, and 15 per 
cent of Rs. 6,00,000. Further, no reasons were 
given by the assessing authority for adding back 
again only Rs. 6,50,000, for the assessment years 
1979-80 to 1983-84. 
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Since the partner's (assessee's) share interest in 
the firm, on the basis of asse<;scd under-valuation 
of Rs. 32,00,000 of the firm, for the assessment 
year 1974-75. was Rs. 8,00,000, it should have been 
assessed to wealth-tax, for the assessment years 
t 974-75 to 1983-84, irrespective of any ch;:inge in 
assessee's share in the firm, unless the rekvant 
amount was shown to have been spent. Incorrect 
valuation of assessee's share interest in the firm 
adopted, resulted in under-assessment of wealth of 
Rs. 11,40,000, with consequent short-lcvv of tax 
of Rs. 42.847. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

(ii) An assessee was the sole legal heir of the 
properties consisting of bank deposits, shares in 
partnership firm, etc., left by a deceased. As per 
wealth-tax returns, for the assessment years 1977-
78 and 197 8-79, the assessee had returned the 
value of these assets at Rs. 88,294 and Rs. 40,286, 
respectively. But while completing the wealth-tax 

assessments for these assessm~nt years, the Wealth
tax O'dicer adopted the value of these assets :it 
Rs. 4,51,038, on the ba:tis of balance-sheet fil ed by 
the assessee. However, for the subsequent assess
ment year 1979-80, the assessee returned the value 
of the above assets at Rs. 33,11 1. The returned 
value was adopted by the Wealth-t:ix Officer in the 
assessment made in October 1983. The adoption of 
incorrect value resulted in under-assessment of 
wealth of Rs. 4,17,927 for the assessment year 
1979-80. This together with mistake in tax calcu
lation resulted in short-levy of tax of Rs. 36,502. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986). 

D. Jewellery 

In the wealth-tax assessment of a Hindu undi
vided family (specified), for the assessment year 
1979-80, completed in March 1984, the Wealth-tax 
Officer estimated the value of precious stones (in
cluded in the not wealth of the assessec) on the re
levant valuation date, viz., 31 March 1979, at Rs. 8 

lakhs as against Rs. 1, 15 ,3Q2, returned by the 
assessee on the basis of valuation of the asset for 
the assessment year 1968-69. The assessee had, re
turned the value of the asset at Rs. 1,35,630, for 
the earlier assessment years 1976-77 and 1977-78 
and at Rs. 1,15,302 (after sale o( asset lo the extent 
of Rs. 20,320) for the assessro.-!nt year 1978-79 and 
the value returned was accepted by the <1sses3ing 
officer in the assessments made, in March 1981, 
March 1982 and March 1983, respectively. As the 
value of the asset was increasing steadily from year 
to year and there was no sudden spurt in price only 
in the previous year relevant Lo the assessment year 
1979-80, the valuations adopted in the assessment 
years 1976-77 to 1978-79 was very low when com
pared to the one adopted in assessment year 1979-
80. Even at a low estimate of the price of the asset 
as Rs. 4,00,000, for the assessment year 1976-77 
and Rs. 5,00,000, for each of the two assessment 
years 1977-78 and 1978-79, the total under valua
tion of the asset worked out to R ~ . 14,00,000, in-
volving short-levy of tax of Rs. 60,400. · 

The Ministry of Finance ·while not accepting tbe 
objection stated (July 1985) that the assessee had 
gone in appeal against the enha1ll~ed valuation of 
precious stones adopted by the dep:trlmem. They fur
ther stated that the valuation of p•ecicus stones i!' 
not like valuation of immovable property and the 
.Income-tax Officer's action, for the assessment years 
1976-77 to 1978-79, was justified. 

The value of preciou~ stones i c::turncd by the os
sessee and accepted by the de;J:irl:nent wos on the 
basis of valuation of these assets for the assessment 
year 1968-69. As the market value of gold between 
the years 1968 and 1979 increased steadily from 
year to year it is untenable to maintain that the 
market value of precious stones during this period 
d id not increase and there was sudden spurt in 
price only in the assessment yett-r 1979-80. 

4.06 Incorrect computation of net wealth 

(i) Under the Wealth-tax A ct, 1957, the net 
wealth of an assessee means the aggregate value of 
all assets, wherever located, bclonginp tri the :ic;<;esc;ce 
as reduced by the aggregate value of all admissible 
debts owed by him 011 the valuation date. 

(a) A debt is a sum of money which is payable 
or will become payable in future by reason of a 
present obligation. The obligation must have accrued 
and must be subsisting. 

The net wealth of two individuals, for the assess
ment years 1977-78 to 1979-80, was arrived at 
after allowing deduction on accnu:1t of estin1a1ed 
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land development expendi ture of Rs. 15,92,133, to 
be incurred which the assessee cla imed as liabilities, 
thou.gh in fact no such expenditure as claimed was 
incurred by the assessee. The incorrect allowance of 
deduction resulted in short-levy of tax of 
Rs. 1,06,781. 

The Ministry of Finance have accepted the mis
take. 

( b) An assessce was engaged in three different 
activ ities, namely a stud farm, a poul try division :rn<l 
horse rac!ng in his aAricultural farm and estate, dur
ing the previous year relevant to the assessment year 
1979-80. In addition, the assessee was also having 
personal assets and liabilities. The nssessee main
tained separate sets of accounts and balance-sheets 
for each of the above business and personal assets. 
Some of the assets (business/personal) were eligible 
for exemption from wealth-tax. As per the balance
sheets the asscssec owned the ta xable assets of 
Rs. 4-5 ,67 ,262 and non-taxa hie assets of Rs. 31.20,894, 
with corresponding iiabilities of Rs. 16,63,222. • .ind 
Rs. 44,19,542, respectively. While filing the return 
of net wealth, for the assessment year 1979-80, the 
assessee aggregated (Rs. 76,88,156) the above tax
able and non-taxable assets on the one hand and the 
liabilities (Rs. 60,82,764) on the taxable assets and 
non-taxable assets on t hr other in respect of all the 
activities of the assessee. The total liabilities of 
Rs. 60,82, 764 were apportioned . by the assessee in 
the proportion which the total taxable assets 
(Rs. 45,67,262) bell " to the total assets 
(Rs. 76,88, 156). On th is basis the assessee thus 
claimed a debt of Rs. 36,1 4,854, out cf the total 
liabilities of R s. 60,82,764, which was allowed by the 
assessing officer while: completing the 2ssessment in 
March 1984 . 
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The liabilities incurred on the security of the non
taxable assets would not be entitled to deductions as 
per provisions of the Act. As t be liabilities in rela
tion to taxable .and non-taxable assets were shown 
by the assessee separately, the liabilities of 
Rs. 16,63,222 relating to taxable assets only were 
entitled to deductions. The incorrect method adopt
ed by the department in arriving at the deductible 
debts resulted. in under-assessment of wealth of 
Rs. 19,51,632, with consequent short-levy of tax of 
Rs. 65,997. 

The Ministry of Finance have accepted the mis
take. 

( c) It bas been judicially held (l 10-ITR-305-
April 1977.) that unless a sum of money is payable 
by one person to another there can be no debt at 

all. Accordingly, where provlSlon is made in the 
accounts of a_ ~du undivided family to meet the 
marriage expenses of the daughters of a coparcener, 
such provision cannot be said to be a sum of money 
payable by a joint family to the daughters concerned 
and hence cannot be deduc~ed in computing the net 
wealth of the family. 

A Hindu undivided fam ily had seL apart Rs. 1,50,000 
as reserve for fa mily arrangement om ol ils net 
wealth in each of the previous years relevant to the 
assessment years 1973-74 and 1974-75 and 
R s. 1,20,000, in each of the previous year relevant 
to the assessment years 1975-76 to 1979-80, for the 
marriage of family daughters and claimed these 
amounts as deduction from its w~alth . While com
pleting the assessments for these assessment years, 
in March 1983 and March 1984, the assessing officer 
incorrectly allowed the aforesaid claim of the assess
ee, though it did not constitute ·debt as clarified by 
the above judicial decision. The incorrect allowance, 
thus resulted in under-assessment of wealth of 
Rs. 9,00,000, ·with consequent short-levy nf tax of 
Rs. 34,416. 

The Ministry of Finance have accep ted the mis
take. 

(ii) The wealth-tax assessments o[ a H indu undi · 
vided family, for tbe assessment years 1973-74 and 
1974-75, were revised, in January 1984, to give effect 
to appellate orders. While revising the assessment 
orders, for the allowance of outstanding tax liabili
ties, the assessing officer allowed deductions of in
come.-tax and wealth-tax liabilities am<iuoting t<_? 
Rs. 18,19,364, in the assessment year 1973-74 and 
Rs. 13,96,235 in the assessment year 1974-75, as 
claimed by the assessee. In addition, the assessing 
authority also allowed deductions on account of cur
rent years wealth-tax liabilities of Rs. 18,52,777, for 
the assessment year 1973-74 and Rs. 8,46,152, for 
the assessment y'ear 197 4-7 5. However, the out
standing liabilities of R s. 18,19,364 and Rs. 13,96,235 
as aforesaid included the current years wealth-tax 
liabilities of Rs. 17,02,185 and Rs. 6,73 ,089, fur the 
assessment years 1973-74 ;ind 1974-75, r:spectively. 
As , the full current years wealth-tax liabilities were 
al)ow <l separately as stated above, deductions of 
Rs. 17,02,185 and Rs. 6,73,089 included in .the out
standing tax liabilities were not in order. This result
ed in under-assessment of wealth of Rs. 23,75,274, 
with consequent short-levy of tax of Rs. 1,75,500. 

The Ministry Of Finance have accepted the mis· 
take. 



(ili) Liability to wealth-tax is a debt to be allow
ed subject to it not being disputed before appellate 
authorities or not remaining unpaid for more than 
twelve months. 

In the wealth-tax assessments of an assessee, for 
the assessment years 1976-77 and 1977-78, revised 
in Jrurnary 19 84 and the assessment, for Lhe assess
ment year 1978-79, completed in March 1983, pay
ments towards wealth-tax demands, for earlier years 
amounting to R s. 2,06,991, Rs. 2,47,672 and 
R s. 2,80,226 made before the respective \.alua_tion 
dates vrere wrongly deducted as debts, resulting in 
under-assessment of wealth of R s. 7,34,889, with con
sequent short-levy of tax of Rs. 33,390. 

The Ministry of ifinance have accepted the mis· 
take in principle. 

(iv) In the wealth-true assessment of an individual, 
for the assessment year 1982-83, completed in March 
1984, the assessing authority allowed deduction of 
Rs. 5,54, 116 representing tax liability as claimed by 
the assessee. But as. per details of adjusted accounts 
fi.l~d by the assessee in connection with the assessment 
years 1977-78 and 1978-79 and as recorded by the 
assessing authority in the assessment order (January 
1983) , for the assessment year 1977-78, the entire 
tax Ii~bility was actually adjusted in accounts. and 
no part of the liability remained outstanding beyond 
the a5sessmeiit year -1978-79. The assessing autho
rity did not also allow the said liability in the sub
sequent assessments for the assessment years 1979-80 
and onwards. The incorrect allowance of deduction 
thus resulted in under-assessment of wealth of 
Rs. 5,54,11 6, with consequent short-levy of tax of 
Rs. 26,386. 

The comments of Ministry of Finance on the para
graph are awaited (January 1_986) . 

4.07 I ncorrect ~"emptions and deductions 

(i) In the case of an assessee, being a person of 
!ndian origin or a citizen of India who was ordina
r ily residing in a foreign country and whc, on leaving 
such country returns to India with the intention of 
permanently residing therein, the Wealth-tax Ac t, 
1957, exemp ts moneysr and assets brought by him 
into India ang the value of assets acquired by him 
out of such moneys, for a period of seven successive 
assessment years coJDrnencing with the . assessment 
year next fQllowing the date on which such pers.on 
returns to India. This exemption was made by the 
Finance Act, 1976, with effect from 1 April 1977. 
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The Central Board of Direct Taxes also clarified 
·(January 1980) that the above exemption would not 
be applicable to a person who returned to India 
before 1 April 1976. 

(a) An assessee, a citizen of Indian on gm, had 
returned to India in July 1973, after working abroad 
from January 1969, with the intention of permanent
ly residing therein. The assessee received (between 
October 1975 and May 1978) an amount of 
Rs. 6,56,820 (81,825 dollars) which was earned 
abroad out of employment there (between July 1969 
and July 1973 ) after arrival in India. He fikd wealtb
tax returns, for the assessment years 1981 -82 to 
1983-84, in December 1983 and claimed exemption 
in respect of investments which were made out of 
moneys brought by the assessee after his return to 
India, viz., Rs. 6,56,820. The exemption wasi allow
ed by the ass_yssing authority treating the assessment 
year 1981-82 as the seventh succeeding assessment 
year reckoning from the assessment year 1974-75 
(seventh succeeding assessment year from the assess
ment year 1974-75 was 1980-81 and not 1981-82). 

As the assessee returned to India in July 1973, 
i.e., before 1 April 197 6, the exemption was not 
available to him. Further, the assessee had not filed 
the wealth- lax returns for the assessment years 
1974-75 to 1980-81, in respect of which he was lia
ble to tax due to inapplicability of exemption. No 
action was a-is.{) taken by the assessi.q,g officer to call 
for the returns for the assessment years 1974-75 to 
1980-81. The above mistakes resulted in :ion-levy 
of wealth-tax of R s. 39,249. 

The comments o~ M inistry of Finance on the para
graph are awaited (January 1986). 

(b) While completing the wealth-tax assessments 
of three individuals, for the assessment years 1977-78 
to 1981-82, between November 1977 and January 
198;2., the assessing authority allowed exemptio_ns of 
Rs. 15,08,542 and $ 53,000 in respect of moneys 
brought by them from fo:eeign countries and kept in 
deposits in India. The individuals Wyre permanently 
settled in India and were either pensioners or per
sons who had rendered long service in India and had 
returned to India after having served abroad tem
porarily for som e years. Thus, there was no ques
tion of their returning to India with the intention of 
permanen tly residing in India and the exemption 
allowed was not in order. This resul ted in short-levy 
of tax of Rs. 26, 154. 

The comments of Ministry of Finance on the oara
graph are awaited (January 1986) . 
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(ii) Under the Wealth-tax Act, 1957, where the 
net wealth of the assessee being a citizen of India, 
includes foreign assets, the assesse~ will be entitled 
to a rebate of wealth-tax calculated at 50 per cent 
of the prescribed rates, in the propo1tion of the 
foreign wealth to the total wealth. 

A Hindu undivided famiJy, had, according to the 
weal th-tax assessments, for the assessment years 
1977-78 and 1978-79, completed in January 1982 
and January 1983, foreign wealth of Rs. 6 1,92,996 
and Rs. 57,44,615, respectively. The net wealth in 
Jndia for these two assessment years was minus 
figures viz., (-) Rs. 7,3 1,273 and (-) Rs. 9,85,,426; 
respectively, as the debt in India exceeded the value 
of assets. The net wealth of Rs. 54,6 1,723 and 
Rs. 47,59,189 thus charged to tax for these two 
assessment years was only foreign wealth and there 
was no Indian wealth. The rebate of wealth-tax 
allowable could not, therefore, exceed 50 per cent 
of the chargeable wealth-tax calculated on the net 
wealth of Rs. 54,61 ,723 and Rs. 47,59,189, respec
tively. However, the rebate of wealth-tax allowable 
worked out to Rs. 87,180 and Rs. 75,100 on the 
net wealth chargeable to tax of Rs. 54,61,723 and 
Rs. 47,59,189, respectively, instead of Rs. 99,080 
and Rs. 9.0,970, which was incorrectly calculated by 
the department on the total foreign wealth of 
Rs. 61,92,996 and Rs. 57,44,615, respectively, for 
the above two assessment years. This resulted in 
under-charge of ta,-< of Rs. 26,838. 

The comments of the Ministry of Finance on the 
paragraph are awaited (January 1986). 

4 .08 Mistakes in appli:cation of rat~ of tax/ avoid
able mistakes 

A. Mistakes in application of rates of tax 
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(i) From the assessment year 1974-75, the ~he
dule to the Wealth-tax Act, 1957, was amended to 
provide for a higher rate of tax for every Hindu 
undivided family (specified category) having at least 
one. member with assessable net wealth exceeding 
rupees one lak.h upto the assessment year 1979-80 
anq rupees one lak.h and fifty thousands from the 
assessment ye·ar 1980-81 and subsequent years. Other 
cases of Hindu undivided family attract tax at lower 
rates. 

In the assessments of ten such Hindu undivided 
families, assessed in seven wards, tax was found to 
have been levied at lower rates instead of at the 
higher rates prescribed for the specified category of 

Hindu undivided family, for the assessment years 
1974-75 to 1983-84, completed between May 1979 
and January 1984. The mistake resulted m aggre· 
gate short-levy of tax of R s. 2,09,216. 

The Ministry of Finance have accepted the mis
take in all the ten cases. 

(ii) The Schedule to the Wealth-tax Act, 1957, 
was amended by tbe Finance (No. 2) Act, 1977 and 
the ra tes of wealth-tax relevant to the assessment 
year 1977-78 were increased. 

The net wealth of an individual, for the a ssessment 
year 1977-78, was revised in March 1984, at 
R s. 54,11,416. While calculating the tax, the assess
ing officer incorrectly applied the lower rates of tax 
appli~ble to assessment year earlier to 1977-78 in
stead of the increased rate as amended by the Fin
ance (No. 2) Act, 1977. The correct wealth-tax on 
the assessed net wealth worked out to Rs. 1,61,615 
as against Rs. 1,17,785, levied by the department. 
Thls resulted in short-levy of tax of Rs. 43,830. 

The Ministry of Finance have a~epted the mis
take. 

B. A voidable mistakes 

Jn computing the net wealth of an assessee, for the 
assessment year 1978-79, in March 1983, his share 
(Rs.14,71,113) of wealth (in the form of jewellery) 
in the trust, was incorrectly taken at 15170 as re
turned by the assessee instead of the correct share 
(Rs. 22,56,863) at 23170 as 'adopted in previous 
assessment year 1977-78. The incorrect share adopt
ed resulted in under-assessment of wealth of 
Rs. 7,85,750, with consequent short-levy of tax of 
Rs. 26,578. 

The Ministry of Finance nave accepted the mis· 
take. 

4.09 Non-levy of additional wealth-tax 

Under tbe Wealth-tax Act, 1957, before its amend
ment by the F inance Act, 1976, where the net wealth 
of an individual or a Hindu undivided family in
cluded buildings or lands (other than business pre
mises ) or any rights therein, situated in an urban 
area additio nal wealth-tax was leviable o n the value 
of such urban assets exceeding the prescribed limits. 

The net wealth of five individuals and four Hindu 
undivided families, for tbe assessment years 1965-66 
to 1976-77, assessed between July 1983 and March 
l. 984. inter alia, included urban immovable proper
t1es valued at Rs. 188.47 lakhs on which additional 
wealth-tax ·was not levied by the department. This 



resulted in under-~harge of tax of Rs. 3,25,955 in 
these cases. 

The Ministry of Finance have accepted the under
charge of tax in six cases involving revenue of 
Rs. 2,27,287; their reply to the remaining three cases 
i~ awaited (January 1986) . 

4. LO Non-levy/short-levy of penalty 

(i) Under the Wealth-tax Act, 1957, penalty is 
leviable where the assessing officer is satisfied that 
an assessee bas, without reasonable cause, failed to 
furnish the wealth-tax return within the prescribed 
time. Upto 31 March 1976, the penalty leviable 
\Vas a sum, equal to one-half per cen t of the net 
wealth assessed for every month, during which the 
default continued, as reduced by the amount of ini
tial ·exemption but subject to a maximum nf nn amount 
equal to one hundered per cent of net wealth &ssessed. 
The Act was amended with effect fro m l April 1976, 
to provide that the penalty should be equal to two per 
cent of the assesse9 tax for every month during which 
the default continued. As regards cases where the 
defaul t took place prior to the amendment and cnn
tinued after the amendment, the Central Board ot 
Direct Ta.ices issued instructions (February 1977) 
that such default being a continuous one, the penalty 
should be imposed for every month during wlticb the 
default continued by applying the unamended provi
sions for the period prior to 1 April 1976· and the 
amended provisions thereafter. However, in April 
1981, the Supreme Court held that.:_ 

(a) the default was not continuous but was a 
single default committed on the last date 
on which the return had to be filed, and 

(b) the penalty should be imposed in accord
ance with the Jaw in force on the date of 
default. 

In view of the judgment, the aforesaid instructions 
of February 1977 were withdrawn by the Board in 
October 1981. 

Two individuals, assessed in the same ward filed 
th~ir returns of net wealth, for the assessmen~ y.e'ar 
1975-76, in March 1979 and January 1979jrevised 
return in March 1979, respectively, much later than 
the due date (30 June 1975). The periods of delay 
in filing the returns were 44 months and 42 months 
respectively. The asc;essing officer levied penalty of 
Rs. 10,465 and Rs. 14,058 , in December 1981 and 
March 1982, respect ively, for delay in filine the 
returns. The penalty of Rs. 10,465 levied in one 
case was incorrectly computed by reference to the 
assessed net wealth for the period from the due date 
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of filing of re turn to 31 March 197 6 under the law . . ' 
Ulen lll force and by reference to the assessed tax 
from 1 April 1976 to the date of filing the return . 
The penalty of Rs. 14,058 levied in another case 
was incorrectly computed by reference to the assess: 
ed .tax from 1 April 1976 to the date of filing the 
return. 

On the basis of the principle laid down by the 
Supreme Court in its decision of April 1981, the 
total penalty Ieviable in both the cases would work 
o~t to R . 77.385. The mistakes thus, resulted in 
short-levy of penalty of Rs. 52,862. 

The Mfoistry of Finance have accepted the mis
take. 

(ii) The Weaith-tax Act, 1957, provides that 
where any tax is payable on the basis of any return 
after tak.in.g into account the amount of tax, if any: 
already paid, the assessce shall be liabl ~ to pay such 
a tax before furnishing the return and the return 
shall be accompanied ·by proof of payment of su~h 

tax. If any assessee fa ils to pay the tax or any part 
thereof, the assessing authority may impose a penalty 
calculated at the rate of two per cent of such tax 
remaini ng unpaid for every month dutino which the 
default con tinued. The Central Board of Direct 
Taxes clari{ied, in March 1974, that in cases where 
penal action is not initiated the assessing officer& 
should properly record the reasons in the order c;beet 
or append a note to the assessment order gi.ving rea
sons thereof. 

A Karta of a specified Hindu undivided family 
filed his return of net wealth at Rs . 7,50,300, for 
the assessment year 1976-77, in October 1976. No 
wealth-tax calculated on the basis of returned wealth 
was paid by the assessec before filing the return.' The 
assessee was required to pay wealth-tax. of R s. 25,012 
on his returned wealth. The non-payment of tax 
attracted levy of penalty under the provisions of the 
Act. 

While completing the assessment in March 1981 
the assessing officer neither levied the penalty fo~ 
non-payment of tax before filin g the return nor re
cord specific reasons for not levying the penalty. 

The Ministry of Finance have accepted the mis
take and stated (August 1985) that ;i dd:t~ona l de
mand of Rs. 26,020 has been raised. 

4 .11 Miscellaneous 

( i ) Erroneous rectification of mistakf! 

Under the Wealth-tax Act, 195 7, the Wealth-tax 
Officer may amend an order of assessment wit!1 a view · 
to rectifying any mistake apparent from the record, 
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wit hin four years from lhe date of order s o\~§;ht to be 
amended. 

The wealth-tax assessments of an assessee, for the 
assessment years 1971-72 to 1976-77, were completed 
in April 1977. The assessce did not clairri any wealth
tax linc.omc-tax liabilities in >the returns. The income.
tax liability claimed for the assessment year 1976-77 
was rejected by the department for want of evidence. 
The assessee, hpwever, fi led an application in Decem
ber 1983, cl aiming income-tax and weal•th-tax liabili
ti es of Rs. 18.00,716 as outstanding on the valuation 
da tes relevant to the said assessment years. The 
Wealth-tax Officer rectified (he assessments in March 
1984 and granted refund of Rs., 2,38,028. The time
limit for passing rectificatory order had, however, ex
pired in April 1981. The order passed in March 1984 
was, therefo re, time-barred . 

' 
Further, the current year's wealth-tax liability for 

each year wa~, however, nllowed in the af'sessment 
order of April 1977 and the tax was levied after 
deduction of such liability. There was, therefore, no 
mis take apparent from record. The refund of 
Rs. 2,38,028 granted was thus erroneous. 

The Ministry of Finance have accepted the mistake. 

( ii ) Excess refund 

The wealth- tax assessments of an nssessee, for the 
assessment years 1973-74 and 1974-75, were origi
nally completed in March 1974.' These nssessmcnrn 
were set aside in appeal, in D ecember 1980. In pursu
ance to the appeIJate a rdors, the assessing officer 
authorised a refund of R s. 1,18,725, in February 1982, 
for both the assessment years without making any 
fresh assessments. While working out the said refund, 
payments of tax of Rs. 64,5~7, made in Sept~mber/ 
October 1979, were 1taken into account. H owever, 
while completing the set aside assessments, in March 
1984, the d.:partment incorrectly again allowed the 
credit of Rs. 64,527, in working out the net demand, 
though the credits had already been given ,~h ile work
ing out the r~fund of R s. 1,18,725, in February 1982. 
The double credit allowed, thus, resulted in under
charge of ta.x of Rs. 64,527. 

The Ministry of Finance have accepted the facts of 
the case. 

(iii) Non-levy of interest 

U nder the Wealth-tax Act, 1957, an assessee is 
deemed to be in default if the amount specified in the 
?otice ~f demand is not paid within thirty-five days of 
its service and, for the period of default the assessee 
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is lia ble to pay simple interest at twelve per cent per 
annum. Ac.·ording to executive instructions issuer.I. 
in April 1982 the interest payable would be with 
reference to the due date reckoned from the original 
demand notice and with reicrenc:e to the tax finally 
determined in a revision, if any, upto the date of issue 
of a cer tifica te to the T ax Recovery Officer. 

(a) The wealth-tl'l x 0ssessments of an individu-31 
for the assessment years 1971-72 to 1974-75, were 
completed on 24 March 1979 and demand of 
R s. 2.27,908, wa.c; raised on the same day. Demand 
notice was served on the assessee on 3 J March 1979. 
The assessee appealed to the Appellate Assistapt 
Commissioner on the valuation adopted hy the asses<>
ing authority for a house proper ty. Value of the 
house property of Rs. 8,06,000, for each of the 
nssessment years 1971-72 to 1973-74 and 
Rs. 6,40,000, for the assessment year 1974-75, was re
turned by the assessee . Aga inst the returned value of 
the house property, the assessing authority .issessed the 
value of Rs l 2,67,000, for eac~ of the assessment 
years 1971-72 to 1973-7 4 and Rs. 11 ,41 ,COO, for Hie 
assessme';'.:t yi:-l\ r 1914-75. 

The Appellate Assistant Commissioner directed, in 
November 1980, that the value of the hcuse property 
as returned by the assessee, for the assess:uent years 
1971-72 to 1974-75, should be adopted. The 
Appellate Tribunal also upheld (April 1982) t ne 
orders of the AP.pellate Assistant Commissioner. The 
or iginal assessment, completed in March 1979, were 
revised in January I 983, to give effect to the 
Appellate Tribunal's order of April J 982 and the total 
demand payable was determined at Rs. 74,A.~3. The 
assessee paid a sum of Rs. 25,000, on various date<: 
between December 1982 and November 1984. Interest 
for the delay in payment of the demand for the period 
from May 1979, as provided under the Act, was 
however, not charged. The interest payal;le by th~ 
assessee upto the end of March 1984 worked out to 
Rs. 41 ,~78. 

The Ministry vf P inance have accepted the mistake. 

(b) The wealth-tax assessments of a Hindu undivi
ded fami ly and an individual, for the assessment years 
1976-77 to 1981-82, were completed betwf"en ·March 
1980 and December 1982. Notices of demand to pay 
the tax of Rs. 2,26,377 were served on the assessee 
on various dates between April 1980 and D ecember 
1982. Demands of tax vf R s. 1,93,375 were paid by 
the assessees on various dates between April 1981 and 
January 1984, after the prescribed period of payments, 
leaving a balance demand of R s. 33,002 unpaid by 
the Hindu undivided family as on 31 March 1984. 



For the delay in payments the asses ees were liable 1to 
pay interest of Rs. 43,553, which was, however, not 
levied by the department. 

The Minis try of Finance have accepted th.:: mis take 
in bo th 1!he cases. 

(iv) Adopt ion of incor rect status 

(a) Under the Wealth-tax Act, 1957, wealth-tax 
payable by an individual, who is "not a citizen of 
Indi a" and who is " not resident in India", in respect 
of any assessment year, computed in accordance with 
the rates specified in the Schedule, shall be reduced 
by an amount eq ual w 50 per cent thereof. 

The wealth-tax assessments of an individual, for the 
assessment y~ars 1979-80 to 1981-82, \~re completed, 
in November 1983 and tax was. charged at the con
cessional rate of 50 per cent, treating the individual 
as " non-Indian ciitizen" and "non-resident". H owever, 
though as per the wealth-tax returns filed by the 
assessee for the above three assessmet years the in
dividual was " not a citizen of India'', her residential 
staitus was indicated as "not ordinarily · resident in 
India." T herefore, the concessional rate of tax was 
not applicable in th is case. This resulted in short
levy of wealth-tax of R s. 39,967. 

The Ministry of Finance have accept_ed the mistake. 

(b) U nder ithe Wealth-tax Act, 1957, the amount 
standing to the credit of an Hindu undivided family 
(unl ike an individual) in any provident fund set up by 
the Centra l Government and notified by it in this 
behaJf in t ire o ffici al gazette, is not exempt. It has 
been judicially (148 !TR 440) held (March 1983) tha t 
the marital bond between the husband and wife conti
nued and was not snapped in spite of the maintenance 
share given to his wife . Therefore, the h usband and 
wife were assessable as Hindu undivided family i,µ 
resp~ct of the fam ily's property received by the asses ec 
on partition. 

An assessee part1t1oned the assets of his Hindu 
undivided family between himself and his son, after 
giving a share to his wife for her maintenance. For 
the assessment years 1977-78 to 1979-80, the. assessee 
filed his wealth-tax returns in the status of Hindu 
undivid'ed family. While completing the assessments, 
for •these assessment years, in March 1984, the Wealth
tax Officer adopted his status as 'Individual' on the 
ground that the fami ly stood disrupted on account oi 
partition effected amon~~ its members and :.llotment 
of a share to his wife also. 
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As in t lli~ case the mar ital bond bet ween the hus
band and wife continued and was not snapped, the 
correct staitus of the ' ass-essee would be Hindu undivi
ded fa mily. By treating the assessee as an ind ivid ual 
in:>tead of Hindu undivided family (in view of above 
1ut11cai decision) balances of Rs. 1,39,300, 
Rs. l ,67 ,646 and Rs. 1,93,300, standing to the credit 
cf the assessee, in the public provident fund , in the res
pective three assessment year~, were exempted from 
wealth-tax. F urther, though the assessec s wife bad 
taxable wealth, for the assessment year 1978-79, the 
department applied lower rates of tax applicable to 
individual instead 'of tire higher rates of tax applicable 
to the H.U.F. (specified ). 

The incorrect status adopted thus, resulted in un
der-assessment of wealth of Rs. 5,00,246, with come
quent short-levy of tax of Rs. 27,671. 

The Ministry of F inance have accepted the mistake. 

( v) N <>11-compfetion of a>sess111e11ts within t ime /imi i 

Under the Wealth-tax Act, 1957, as amended by 
the Taxation Laws (Amendment ) Act, I 975, no 
assc~smen t for an assessment year commencing before 
J April 1975 shall be made after four years after 
that daite or after one year from the date of filing of 
return or a revised return whichever is later . 

An individual filed his wealth-tax returns, for the 
assessment years 1966-67 to 1974-75, in October 
1974, declaring bis net wealth as between R s. 4,77 ,780 
and Rs. 5.17 ,540 during these years. The assessments 
for these assessment years were not, however, comple
ted till October 1981 (date of audit). As t he assess
ments were not completed before the expiry of the 
statutory limitation period, on 31 March 1979, wealth 
aggregating to Rs. 44,28,920 escaped assessment , 
resulting in loss of revenue of Rs. 28,946. 

The Ministry of Finance have accepted the mistake 
in principle. 

B-GIFf TAX 

4 .12 G ift-tax is levied on the aggregate value of all 
gifts made by a person during the relevant previous 
yea r. All transfers of property which are made with
out adequate considerat ion in money or money's worth 
arc a lso liable to tax unless specially exempted by the 
Gift-tax Act, 1958. T he term ' property' for the pt:r
pose of the Act connotes not only tangible movable 
and immovable property including agricultural land 
but also other valuable rights and interests. 

--
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4.13 In the financial years 1980-81 to 1984-85 
gift-tax receipts vis-a-vis the budget estimates were as 
given below :-

Year 

1980-81 

198 1-82 

1982-83 

1983-84 

1984-85 

Budget Actuals 
Estimates 

(la crores of rupees) 

6.25 6.51 

6.25 7 .74 

6. 75 7.71 

8.50 8 .. 84 

8 .50 10 .86 

4. l 4 Particulars of case~ finalised, pending assess
ment and arrears of demand are given below : 

Ye:1r Number of Number of Arrears of 
assessments cases pend- demand 
completed ing assess- pendi ng 
during the ment at collection 

year the end of at the end 
of 

(In crores of rupees) 

1980-81 
1981-82 
1982-83 
1983-84 
1984-85 

60,562 
68,964 

74, 163£ 
82,450•• 

83,577 

38,226 29. 52 
53,100 31, 16 

47,741£ 21. 90£ 
43,870° 27 .21 

38,185 26.62 
£Figur::s furnished by Minis try of Finance in March/April 

1984 have been adopted. 

**F igures furnished by Minis try of Finance in March 1985 
have been adopted. 

4. 15 During the test audit oi assessment~ made un
der tile Gift-tax Act, 1958, conducted during Oie 
period 1 April 1984 to 31 March 1985, following 
types of mistakes were· noticed : 

(i) Gifts escaping assessme11t. 

(ii) Non-levy of tax on deemed gifts. 

(iii) Incorrect valuation of gifted properties and 
mistakes in computation of gifts. 

( iv) Omission to aggregate gifts for purpose o[ 
calculation u1 tax. 

( v) Miscellaneous. 

A few important cases illustrating these mistake;; 
arc g1wn in the lollowing paragraphs: 

4.16 Gifts escaping assessntent 

Under the Gifl-tax Act, 195 8, gift i~ a transfer by 
one person to another of any existing movable or 
immovable property made voluntarily and without 
consideration in money or money's worth. Further, 
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under the Act ibid the term 'transfer of property' has 
been defined •to mean any disposition, conveyance, 
assignment, settlement, dt:livery, payment or other 
alienation of property and includes, imer alia, the 
creation of a trust in a property. 

An individual loeftt India for foreign country, in 
February 1976, on employment, availing himself of 
kav~ without allowances for five Yl'ars at home and 
ftnally returned to India in May 1979. While he was 
abroad and after his return, he made fixed deposits of 
Rs. 3,04,000 in the nam.e of his wife (out of his ear
nings abroad), during the period September 1977 to 
November 1979. The income-tax assessment records of 
t h·~ individua l, for the assessment year 1980-8 l , dis
closed that the legal title to the money covered by the 
fixed deposits p assed to the individual's wife as soon 
as the deposits were made in h~r name and as such 
the deposits had to be treated as gifts during the 
a!lsessment years 1978-79 to 1980-81 and were charge
able to. gift- tax. Neither the assessee filed any gift- tax 
return nor did the department initiate any gift-tax. 
proceedings. The omission resulted is non-levy of 
gift-tax of Rs. 41,250. 

T.he comments of Ministry of Finance on the par:l· 
graph are awaited (January 1986) . 

4 .17 Non-levy of tax: on deemed gifts 

Under the Gift-tax Act, 1958, where property is 
transferred otherwise than for adequaite consideration, 
the amount by which the market value of the property 
at the date of the transfer exceeds the value of the 
consideration, shall be deemed to be a gift made by 
the transferor and is chargeable to gift-tax. The Act 
further provides that the value of the property shall 
be estimated to be the price which it would fetch it' 
sold in the open market on the date on which the gift 
was made. 

(i) A trust was created by a deed of settlement 
drawn up on 2 May 1945. Subsequently, a supple
mentary .deed was executed on 2 August 1945. As 
laid down in the trust deed, the trustees (assessee) 
had sold the properity mentioned therein to an indivi
dual in February 1973, for a consid-eration of Rs. 8 
lakbs. 

For the purpose of gift-tax assessment adequacy 
of the consideration had to be judged, with reference 
to the market value of the property. The market 
value of the property which was sold (February 
1 973) by the assessee was valued (March 1981) at 
Rs. 76 lakhs by the departmental valuer in connec-



tion with the wealth-tax assessment of the trust for 
the period ending 31 March 1973. The same value 
was adopted by the department in the accounting 
year 1973-74 relevant to the asst:ssment y1;:ar 
1974-75. A s the property was transferred for inade
quate consideration, the difference between the mar
ket value of the property on the date of transfer and 
the actual sale. con•sideration received, i.e. Rs. 68 
lakhs, should have been treated as deemed gift and 
gift-tax levied. Failure to do so resulted in non-levy 
o! gift-tax of R s. 43,16,355. 

T he comments of Ministry oi Finance on the para
graph are awaited (January 1986) . 

(ii) Th~ partnership deeds of two partnership firms 
disclosed that five partners had transferred 56,000 
shares in two limited companies held as stock-in-trade 
by them to the two firms on 8 May 1979 and 18 
March 1981 as capital at their book value of Rs. 19.65 
and R s. 575 per share. However, the market value 
of these shares on the relevant dates of transfer , as 
per closing quotations of the shares of the above com
panies in the Bombay &tock Exchange, was Rs. 96 
and R s. 605 per share, respectively. Tbc difference 
between the market value on the date of transfer and 
the value at which the shares were held as stock-in
trade on that date was not, however, treated deemed 
gi.t attracting gift-tax. The omission resulted in 
escapment of gif t of R!;. 37,35,750, with consequent 
non-levy of gift-tax of Rs. 10,26,805, in the bands of 
the five partners, for the assessment years 1980-81 and 
1981-82. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986). 
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(iii) A company purchased (February 1979) 
6,000 shares of another company, a sister concern of 
the assessee, at Rs. 100 ·per share. The di:partment 
did not ascertain the market value of the shares on 
the date of purchase. H owever. the income-tax as~css

ment records of the assessee company revealed that 
due to accumulation of losses, the value of shares of 
the sister concern was almost 'nil', on the date the 
shares were purchased by the assessee company. Thus, 
the amount of R s. 6,00,000 paid by the assessee com
pany to its sister concern was without adequate consi
dera tion and constituted deemed gift in the hands -of 
the .assessee company, which escaoed assessment re
s\.lting in short-levy of gift-tax o.f R s. 1,36,500. 

The Ministry of Finance have accepted the mis~ 
take. 

(iv) During the previous years relevant to the ass
essment years 11978-79 to 1980-81 , an indi \ 1dual and 
three Hindu undivided families sold 5,872 shares held 
by them in a private limited company at Rs. 200 per 
share. lo the case of another individual assessee ass
essed in the same war9, however, the value of shares 
held by him in the same company was adopted at 
Rs. 249.60 and R s. 288 .96 per share as on 30 June 
1978 and 30 June 1980, respectively, for the purposes 
of wealth-tax assessme)lts. This value was based on 
the book value of the assets wi th a deduct ion of fi fte1.. n 
pi::r cent for non-declaration of dividends as contemp
lated under the Wealth-tax Rules, 1957. 

In the absence of the market values of the assets, 
even if the value adopted for the wealth-tax purposes, 
disallowing the deduction of 15 per cent, had been 
adopted, the value of each share would work out to 
Rs. 293.64 as on 30 June 1978 and R s. 339.95 as on 
30 June 1980. The difference between the values as 
abov-! and the sale consideration of Rs. 200 per share 
would amount to deemed gift, for the assessment years 
1978-79 to 1980-81. The to tal amount of deemed 
gift would W<Jlk to Rs. 6,43,280 and consequent non~ 
levy of gift-tax of R s. 1,18,750. 

T he Ministry of Finance have accepted the mis
take. 

(v) T he income-tax assessment records of an ass
essee showed that he sold 340 shares of a private 
li1nitc,tl company, on 11 August 1977, for a declared 
consideration of R s. 25 0 per share which was accep
ted by the department for levy of capital gains tax for 
the assessment year 1978-79. The asse~see had gif
ted 160 shares of the same company on 6 August 
1977 to his grand-da ughter. While completfug the 
gift-tax assessment, for the assessment year 1978-79, 
in February 1983, the department adopted the value 
of these gifted shares at R s. 1,979 ner share as per 
the break-up value method. Since the shares were 
sold at a declar!XI consideration less than the value 
of shares adopted in the gift-tax assessment, i.e., fair 
market value, the difference of R s. 1, 729 per sha re of 
340 shares sold constituted deemed gift. No gift-tax 
proceedings were, howeyer, initiated by the depart
ment. The omission resulted in e::;capement of tax
able gift of Rs. 5,87,860, with consequent i:.hort-lev) 
of tax of Rs. 71,965 

The comments of Ministry of Finance on the 
paragraph are awaited (January 19 86) . 

(vi) The wealth-tax assessment records of an in
dividual disclosed tha t, in April 1977, i.e., during 
the previous year relevant to the nssessmen t year 
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1978-79, he transferred land and building which was 
Jct out and a vacant plot of land (valued Rs. 63,500) 
to a firm on consideration of which his capital ac
count in the firm was credited by Rs. 1,25,000. Tne 
market value of the let o ut land and building on the 
date of transfer to the firm, would wock out to 
Rs. 4,26,210, under the 'income c2pifa!i<; ~:tion me
thod'. Thus, the total market value of the above 
immovable properties was Rs. 4,89, 710. T he d ific:
rcnce of Rs. 3,64,710 between the fair market value 
a nd the declared consideration for which it was trans
ferred c9nstituted deemed gift attracting gift-tax of 
R s. 71,427, which was not levied by the department. 

The Ministry of Finance have contended ( Decem
ber 1985) that the considerat ion for the: cransier .)f 
an asset by a partner to a partnership firm cannot be 
evaluated at the t ime of formation of partnersh ~ p. 

_ This position is, however, not maintainable in terms 
of law on the subject. 

(vii) An assessee company sold in J anuary 1976, 
an immovable property consisting of la nd, bungalow 
anp garden to an individual, for a. consideration of 
R s. 2,00,000. In response to a reference made by the 
Inspecting Assistant Comjllissioner of Income-tax 
(Acquisition), the D epartmental Valuatior. Officer 
valued (September 1976) the property ~ s on the date 
of sale ·at Rs. 7,04,000, which included R s. 2,45,349 
being the value of improvements stated to have bee n 
made by the buyer between the date of agreement to 
sell (November 1973) and the actual date of sale 
(January ) 976). The fair market value of the pro
perty, after taking into account the improvements 
made by the _buyer himself. would be Rs. 4.58,€5 J, 
on_ the date Qf ,sale. The difference between the sa le 
price (Rs. 2,00,000) and the market value 
(Rs. 4,58,651) constituted deemed gift, attracting gift
t'"iix of Rs. 45,000. H owever, the department had not 
initiated any gift-tax proceedings. 

The comments of Ministry of Finance en the para
graph are awaited (January 1986). 

(viii) A firm, consisting of a mother and three 
daughters, was d issolved and reconstituted on 6 March 
1980, with the retirem~nt of one daughter and in
duction of husband and wife as partners. The dau
ghter who retired took away one-third share _Qf the 
land and _buildings of the firm and the new partners 
brought with them a capital of R s. 11.51 lakhs into 
the firm. 

T he reconstituted firm was dissolved on 19 May 
1980 (after about two months of formation) and the 
en tire business was taken over by the husband and 
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wife, who were the ex-partners. Under rhe terms d 
the deed the other par tners ( mother and two daugh
ters) were given R s. 40,000 each as their share, while 
the husband and wife took over the immovable pro
perties as well as a liability of Rs. 2.31 lakhs of the 
firm. 

The Wealth-tax Officer, on 31 March 1981 , val
ued the immovable properties a t Rs. 17.20 lakhs, in 

the hands of the husband and wife as co-owners 
on ' rent capitalisation method' . Since the property 
fetched the same rent from December 1977, applying 
the same base, the value of the properties would be 
not less than R s. 17.20 Jakhs in May 1980. 

Thus, the immovable properties valued at Rs. 17.20 
lakhs were transferred for a consideration of R s. 13.82 
lakhs (capital brought in R s. 11.51 lakhs plus lia
bilities taken over Rs. 2.31 lakhs) and accordi11gly 
the difference of Rs. 3.38 lakhs constituted deemed 
gift and was liable to gift-tax of R s. 40,800. 

The comments of Ministry of Finance on the para
graph are awaited (January 1986) . 

(ix) An individual converted his hotel business, 
run by him, into partnership firm with his two sons 
as partners. The shares of the sons in the firm were 
30 per cent each and the assessee's share was 40 per 
cent. Entire assets and liabilities of t ile ho tel, carried 
on by him, as on 31 March 1974, were thrown into 
the partnership firm. In computing the value of the 
assets over liabilities, the value of the b uilding ho us
ing the hotel was taken at R s. 5,98,635. Out of this 
net amount ascertained, Rs. 14,000 v(1ere taken as 
capital contribution by the assessee and the balance 
standing to the credit of the assessee was treated as a 
loan by him to the firm . 

In the wealth-tax assessment of the ussessee, for the 
assessment year 19?4-75, the value of the above 
hotel building, as on 31 March 1974, was taken at 
Rs. 9,78,000. The building was tlrns under-vatu~d 

by Rs. 3,79,365, at the tin1e of con version of hotel 
business in to partnership firm as on 31 M arch 1974. 

Leaving 40 per cent being the assessee's share, th!! 
transfer of the balance of 60 per cent of R s. 3,79,365 
(Rs. 9, 78,000 minus Rs. 5,98,635) was without con
sideration a nd liable to gift-tax . However, neither 
the assessee filed gift-tax return nor d id the depart
n1enl initia te gift-tax proceedingi . This resulted in 
non-levy of gift- tax of Rs. 37, 155 011 the de-emed gift 
of Rs. 2,27,620. 



The Ministry of Finance have contended (Decem
ber 1985) that the consideration for the transfer of 
an asset by a partner to a partnership ftrm can not be 
evaluated al the time o[ formation of partnership. 
This position is, however, not maintainable in terms 
of law o n the subject. 

(x) An assessee held 50 per cent and 25 per cent 
shares in two tea estates. The weal_th-tax assessment 
of the assessee, for the assessment year 1979-80, com
pleted in January 1980, inter-alia, incluc:ed the values 
of the above shares, which were determined at 
Rs. 3,00,000 and Rs. J ,98 ,561 , respeL:tively. The a:.s
essee sold these shares to the sister concerns (two tea 
companies), in February 1980, at Rs. 1,20,000 and 
Rs. 1,60,000, respectively. Since the property was 
transferre9 at a declared consideration less than the 
value de termined in the wealth-tax assessments in Jan
uary 1980, the difference of Rs. 2,18,561 (Rs. 3,00,000 
-Rs. 1,20,000 and Rs. 1,98,561-Rs. 1,60,000) was 
a deemed gift under the G ift-tax Act. No gift-tax rro
ceediogs were, however, ini tiated by the depr.rtment. 
The omission resulted in escapement of taxable gift of 
Rs. 2, 18,56 1, with consequent non-levy of gift-tax of 
Rs. 34,890. 

The comments of Ministry of Finance on para
graph are awaited (January 1986). 

(xi) Under the Gift-tax Act, 1958, the value of 
transactions such as release, discharge, surrender, for· 
feiture or abandonment of any debt, contract, an ac
tionable claim or of any interest in property, if not 
bonafide, are deemed gift. The Central Board of Direct 
Taxes issued instructions in March 1976 and May 
1977 c.Iari:ying that when a partnership firm is re
constituted either with the same old partners or on re
tirement of some of the partnt:rs or on admission of 
new partners or on conversion of a sole proprietorship 
into a: partnership and the profit-sharing ratios of the 
partners are revised any interest surrendered or relin
quished by one or more of such persons m f?vour of 
others (without adequate consideration in money or 
money's worth) would attract levy of gift-tax. 

(a) A partnership firm had eight partners, having 
equal share in the profit and loss of the firm . Out of 
the eight partners, five partners retired from par tner
ship from 1 March 1979. As per tl1e Deed of Re
tirement executed in June 1979, the retired partners 
got back thei r capital balances as tm 28 February 
1979 and abandoned their claims to all assets of the 
firm including land and buildings in favour of the 
remaining three partners. The markef value of the 
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land and buildings, on the basis of the valuation 
adopted in the wealth-tax assessmen t of the partners, 
for the assessment years 1975-76 to 1979-80, worked 
out to R s. 40,68,625, as on 1 March 1979. The ex
cess of Rs. 39,51,691 on revaluat ion of the land and 
buildings, over the book value of Rs. 1,16,934, was 
required to be allocate:J amongst alJ the Eight part
ners. The same not being allocated to the reti ring 
partners, t he share-interest in f he firn1 ·.vds under
valued to the extent of Rs. 24,69,805 (5!8th of 
Rs. 39,51,691) and thus surrendered in favour of the 
continuing partners. The amount of Rs. 24,69,805 
thus surrendered constituted deemed gift att racting 
levy of gift-tax. Neither the assessces tiled any return 
of gift-tax nor did the department call for the same. 
The omission resulted in an aggregate non-levy of 
gift-tax of Rs. 5,18,700. 

The comments of M inistry of Fi n:incc un the para- _ 
graph are awaited (January 1986). 

(b) The wealth-tax assessment records of an indi
vidual revealed that a proprietory business, including 
a hotel building owned by him was converted into a 
partnership firm in the previous year relevant to the 
assessment year 1976-77. The assessee retained one
tbird share in the new par tnershi p firm, the remain
ing two-third having been given equally to his two 
sons. The departmental valuer estimated th e, market 
' 'alue of the property (hotel building) at Rs. 7,90,800 
as on 31 March 1975. The newly constituted firm 
credited the capital account l>f the assessee with a 
sum of Rs. 2,31, 112, being one-third share in the 
value of tbe property. Since the assessee had vested 
the said property in himself and his two sons without 
adequate consideration, he was liable tr, gift-tax on 
the deemed gift of property to the extent of 
Rs. 5,27,000, b;!ing two-third of property 's value. The 
department did not, however, tn it iate any gift-tax 
proceeding. The omission resulted tn escapement of 
gift of Rs. 5,27,000, with conseq.uent non-levy of 
gift-tax of Rs. 1,13,160. 

· While not accepting the mistake, the Ministry of 
Finance have stated (August 1985) that· the Wealth
tax Officer had already given an qffice note regarding 
gift-tax liability on the wealth-tax assessment order 
dated 13 June 1978. H owever, gift-tax proceedings 
were initiated only after tbe omission was pointed out 
in audit in August 1980. 

( c) Certain immovable properties (three build ing~ 
and a vacant land) , were owned by a fi rm consistfo1! 
of a mother (10 per cent share) and Iler three dau
ghters (30 per cent share each ) as partners. On 6 
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March 1980, one of the daughters retired and she 
took away one-third share of the land and buildings. 
The mother-partner, though entitled to 10 per cent 
share, was not allocated any share in the value of the 
property. Tbe balance-sheet drawn up, as on 6 
March 1980, disclosed that the balance two-third of 
the property was valued at ~s. 13.50 Iakhs and the 
amount credited to the accounts of the two daugh
ters-.partners. T he relinquishment of the mother
partner in favour of the two daughters constituted 
a gift. 

The Wealth-tax Officer had adopted the value of 
the two-third share of the immovable properties on 
'rent capitalisation method', as on 31 March 1981, at 
R s. 17.20 lakhs and as there was no change in rentals 
of the properties from D ecember 1977 and if the 
same basis of valuation was adopted tht: value of the 
whole properties would be R s. 25.80 Jakhs as on 6 
March 1980. Accordingly, the. mother-partner's 
share of 1 O per cent foregone would be R s. 2.58 Jakhs 
attracting gift-tax of Rs. 44.750 

The comments of Ministry of Finance on the para
graph are awaited (J.anuary 1986) . 
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(d) A firm was re-constituted during the previous 
. year relevant to the assessment year 1977-78. Two 

out-going partners one major and otlier minor had 
surrendered their entire 54 per cent share interest 
and the three other continuing partners gave up two 
per cent each of their respective share interest in 
favour of other partners. As a consequence the ex
isting pa rtners concerned, who had given up their 
two per cent shares in favour of the other partners, 
had not received any consideration for surrendering 
their shares. Likewise the retiring partners have 
partly foregone the value of their share interest in the 
firm in favour of the continuing partners of the firm 
by receiving only their capital contribution, i.e., in
adequate consid_eration. The value of share interest 
thus surrendered by the five partners, attracted levy of 
gift-tax. Neither the assessees fi led any return of gift 
nor did the department call for the same. 

On this under-assessment being pointed out in 
audit (April 1982) , the department stated (November 
1983) that gift-tax assessments in respect of four 
partners have been completed (October 1983) and 
additional demand of Rs. 30,244 raised . 

The comments of Ministry of F inance on the para
graph are awaited (January 1986) . 

4.18 lnconect valuation of gifted lnoperties and mis
takes in computation of gifts 

(i) Under the gift-tax Act, 1958, the value of any 
property, other than cash, transferrt!d by way of gift 
shall be the price which it would fetch if sold in the 
open ma~ket on the date on which the gift was made. 
Gifts made by any person to any institution estab
lished for a charitable purpose are exempt from gift
tax if donations made to such institution qualify for 
deduction under the Income-tax Act, 1961. 

(a) An assessee gifted 1,662 and 400 u nquoted 
equity shares of two public limited companies to three 
charitable institutions on 31 M arch 1982, relevant to 
the assessment year 1982-83. However, one of the 
above institution had not obtained the cer tificate of 
exemption from the Commissioner of Income-tax and 
the donation thus made did not q ual ify for deduc
tion under the Income-tax Act, 1961 and was liable 
to gift-tax. 

Further, the value of the shares was returned by 
the assessee at_ their face value of Rs. 100 per share 
instead of at their market value. TI1e value of shares 
as returned by the assessee was accepted by the Gift
tax Officer in the assessment made in D ecember 1983. 

In the wealth-tax return, for the assessment year 
. 1981-82, the assessee had shown the value of these 

shares of the above two companies at Rs. 279.92 and 
Rs. J 54.32 per share, respectively. E ven if the volue 
of thct shares as adopted _for wealth-tax assessment 
was taken as the market value on the date of gift, 
in the absence of market value particulars, the under
assessment of gift would work out to R s. 3,20,755. 

The above mistake resulted in aggregate short-levy 
of gift-tax of Rs. 73,895. 

The comments of Ministry of Finance oc the para
graph are awaited (January 1986) . 

(b) In August 1981 ( relevant to the assessment 
year 1982-83), an assessee gifted a house property 
owned by her in a metropolitan city. The depart
ment while completing the gift-tax assessment, in 
June 1983, adopted the value of the gifted house 
property at R s. 2,25,000, as mentioned in the deed 
of gift. But the value of the said property was de
termined at R s. 3,20,000, in July 1976, by the Ap
pellate Assistant Commissioner, for the assessmen t 
year 1973-74 and the same value was adopted in the 
assessee's wealth-tax assessments upto the assessment 



year 1981-82. The wealth-tax assessment for the as
sessment year 1981-82 was compl~ted in May 1983. 
The omission to adopt the value of Rs. 3,20,000, 
resulted in under-assessment of gift of Rs. 95,000, 
with consequent short-levy of tax of Rs. 23, 750, for 
the assessment year 1982-83. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(ii) The provisions of the Gift.-tax Act, 1958, are 
pari-materia with those of Estate Duty Act, 1953, 
in regard to the valuatiqn of unquoted equity shares. 
Thus, .the instructions issued by the Central Board of 
Direct Taxes under the Estate Duty Act for valua
tion of shares, are equally applicable to cases under 
the Gift-tax Act. Under the Estate Duty Act the 
Board has issued instructions in May and July 1965 
that the value of unquoted equity shares should be 
determined on the basis of market value and not the 
book value of assets of the company. T he Board re
iterated their instructions of May and July 1965 in 
October 1974 and May 1975. 

The provisions relating to the valuation of shares 
under the Wealth-tax Act, 1957 and the Rules made. 
thereunaer are not applicable to valuation under the 
Gift-tax Act. 

An assessee gifted 35,000 equity shares of a pri
vate limited company to another private limited com
pany in the previous year relevant to fue assessment 
year 1979-80. The assessee had worked out the 
value of the above shares at Rs. 15.34 per share. The 
computaµon of the value of the shares made in 
June 1978 revealed that for arr iving at the break-up 
value of ~s. 15.34 per share a deduction of 15 per 
cent had been claimed by the :issessee. The depart
ment had also accepted the discounted value of 
R s. 15.34 per share for assessment purposes. How
ever, the value of each share before the above deduc
tion worked out to R s. 18.05 per share. 

The discounted value of R s. 15.34 per sha re was 
worked out on the basis of Wealth-tax Rules, 1957. 
As the Wealth-tax Rules are not applicable for gift
rax purposes, the deduction of 15 per cent resulted in 
incorrect adoption of the value of shares of R s. 94,850, 
with consequent short-Jevy of gift-tax of Rs. 28,455. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986) 

(iii) In the case of an assessee, the gift-tax assess
ment, for the assessment year 1973~74, was made 
in March 1979, determining t'he taxable gift as 
R s. 1,93,714. While bringing esc'aped gift to tax, 
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in February 1984, by making additions to the gift 

already taxed, the Gift-tax Officer incorrectly took 
t'he gift already taxed as R s. 97 ,300 (which related 
to the assessment year 1974-75) instead of 
Rs. 1,93,714. The mistake result~d in under-assess
ment of gift of Rs. 96,414, with consequent short
levy of gift-tax of Rs . 28,923. 

The Ministry of Finance have a-=cept'ed the mis
take. 

4.19 Omission to aggregate gifts for purpose of 
calcuJation of tax 

Under the Gift-tax Act, 1958, as amended by the 
Taxation Laws (Amendment) Act', 1975, with effect 
from 1 April 1976, taxable gifts made by an assessee 
in a previous year are to be charged to tax after ag
gregating them with the taxable gifts, if any, made 
during the. 'preceding four previous years' (excluding 
gifts made before 1 June 1973) at the rates of tax 
for the assessment year in band. From the gift-tax 
so computed, gift-tax on the t'axable gifts of the pre
ceding four years reckoned at the same rate will be 
deducted and the balance would represent the 1?.ift
tax: payable for the year. 

While completiog the wealth-tax assessments of 
three individuals, for the assessment year 1979-80, 
in. a ward, in Februa ry 1984, the gifts o~ Rs. 50,000 
made by each of them during the previous four years 
were n<?t aggregated for rate purpose. This resulted 
in short-levy of gift-tax of Rs. 27,750. 

The Ministry of Finance have acccoted the mis
take. 

4. 20 Miscellaneous 

( i) Omission to make gift-tax assessments 

Under the Gift-tax Act, 1958, gift-tax assessments 
from the assessment year 1975-76 shall be complered 
within four years from the end of the relevant assess
ment year in which the gift is first assessable or one 
year from the date of filing of a return or a revi~ed 
return, whichever is lat'er . 

An individual filed his gift-tax return, fcx the asse
ssment years 1976-77 and 1977-78, in October 1976 
and December 1977, returning total gift of R s. 95,000 
and Rs. 1,00,000, respectively. The department 
failed t·o make gift-tax assessments by 31 March 1981 
and 31 March 1982, as s.tipulated in the Act. This 
resulted in loss of revenue of R s. 44,532, as remedial 
action is time-barred . 

The Ministry of Finance have accepted the omis~ 
sion. 

.... 

( 

-

' 

. .,; 



... 

) 

--

' 

(ii) Delay in completiflg gift-tax assessments 

An individual made remittances from abroad to 
his spouse who constructed a house valued at 
Rs. 1,52,000 and made investments for ~s. 1,74,000 
during the previous. years relevant to the assessment 
years 1974-75 and 1975-76, respectively. The de· 
partment issued notices t"o the individual, in Septem
ber 1979, calling for the returns and a reply was 
received from the individual in November 1979. 
Though notices were issued as early as in November 
1982, fixing the date of hearing as 19 November 1982, 
no follow up action was taken by the department t'o 
comple_te the assessments till the date of audit tFcb-
ruary 1984) . 

On this being pointed out', the Ministry stated in 
reply in July 1985 that the delay had not led to any 
loss of revenue and that the assessments were made 
in March 1984, raising a demand of tax of 
Rs. 36,350. 

C-ESTATE DUIT 

4.21 (a) The Es tate Duty Act, 1953, imposes in 
the case of every person dying after 15 October 1953, 
levy of estate duty at prescribed rates upon the princi
pal value of the estate as defined in the Act and which 
pa·sses on death. 

/ 

The levy of estate duty bas ceased to apply in 
relat ion to properties on deaths occurring on or after 
16 March 1985, by virtue of the Estate Duty 
(Amendment) Act, 1985. 

(b) Receipts under the estate duty in the financial 
years 1980-81 to 1984-85 as compared with the 
Budget Estimat~s of these years, are as under : 

Year 

1980-81 

1981-82 

1982-83 

1983-84 

1984-85 

*Provisiona I. 
S/11 C&AG/85-2.4 

Budget Actuals 
Estimates 

(In crores of rupees) 

13. 00 

15 .00 

17 .00 

19 .00 

20.00 

16.23 

20 .31 

20.38 

26.46 

24.37* 
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4.22 Partticulars of cases finalised, pending assess
ment and arrears of demand are given below:-

N umber of No. of 
assessments cases pend-
completed ing assess-
during the ment 
year 

1980-81 T32,428 35,862 

1981-82 35,257 36,581 

1982-83 38,483 35,561 .. 

1983-84 37,688° 34,477 

1984-85 36,856* .. 34,399 

**Final figures revised by Ministry of Finance. 

•••Under verification by Ministry of Finance. 

Arrears of 
demand 
pending 
collection 
(In crores 
of rupees) 

27 .65 

30 .73 

34.31 .. 

34.45 

41. 12 

4 .23 Under the Estate Duty Act 1953, no timl?
limit bas been prescribed for t"he completion of asse· 
ssment and re-assessment proceedings for the levy 
of estate duty. A case of inordinate delay in making 
a re-assessment involving considerable revenues is 
stated below :-

Under the Estate Duty Act where the Estate Duty 
Officer has reason to believe that by reason of the 
omission or failure on the part of the person account· 
able to submit an acount of the estate of the deceased 
or to disclose fully and truly all material facts 
necessary for assessment, any property chargeable to 
estate duty bas, escaped assessment, he may require 
the person accountable to submit an account and 
make a reassessment. Similarly, if the Estate Duty 
Officer bas, in consequence of any information in his 
possession, reason to believe notwithstanding that 
there has not been such omission or failure of the 
assessce that any property cbarg~able to estate duty 
has escaped assessment, be can make a re-assessment 
after requiring the person accountable to submit an 
account. The Estate [)uty Act also provides that in 
cases of such re-assessment, no proc.cedings shall bc
commenced after the expiration of three years from 
the date of assessment. The law does not, however, 
provide a time-limit for the completion of assess· 
men ts. 

In paragra'J)h 105 of the R eport of the Comptroller 
& Auditor General of India, Union · Government 
(Civil) Revenue Receipts; Volume II; for the year 
1975-76, a case of Estate Duty assessment of ex-ruler 
of ~ former princely State who expired in F:ebruary 
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filed a return in September 1967, declaring the 
principal value of the estate of the deceased at 
Rs. 1.73 crores. The final assessment was made in 
January 1973, detenninig the value of the estate at 
Rs. 3.69 crores invo lving estate duty of Rs. 3.03 
crores after making an addition of Rs. 1. 96 crores to 
the value returned. The net principal value was, as 
a result of appellate decisions, reduced to 
Rs. 3,07,45,721 and the amount of revised demand 
stood at' Rs. 2,51,05,862, out of whlch an amount 
of Rs. 42,17,446 is yet to be paid. 

In January 1975, the Department issued a notice 
for re-assessment of the estate that escaped assess
ment. In February 1975, t'he Estate Duty Officer 
informed the legal representative that the re-assess
ment was necessitated to bring to charge the value 
of a palace owned by the ex-ruler. Between 1975 
and July 1980, no further effective action was taken 
in the matter. In July 1980 and December 1980, 
the Department reminded the legal representative for 
furnishing t'he revised return. In December 1980, 
the legal representative requested for a week's time 
to furnish the particulars required by the Department. 
Thereafter, the matt°er was not further pursued, and 
a notice calling for details was issued to the legal 
representative in January 1985, viz., ten years after 
issue of notice for re-assessment. lo the said pnra, 
a major it'em of short-levy of duty of Rs. 2.87 crores 
due to omission to include in the assessment made 
in January 1973, the value of properties settled on 
trusts which was subject to bis power of disposition 
and which passed on his death, was pointed out. Jn 
January 1981, the Law Ministry, '.liter discussions 
with the Ministry of Finance and Audit, upheld the 
validity of the audit objection. Further action to 
raise the additional demand is yet to be taken. Also 
in the same para, a number of audit objections point
ing out° short-levy of considerable amount of duty 
had been mentioned. 

·n 1ough I 9 years have elapsed after the death of 
the deceased and more than 10 years after the vari
ous omissions involving considerable revenue were 
pointed out to the Department by Audir, action re
mains to be taken to complete the re-assessment to 
bring the value of the palace to duty and also to 
rectify the mistakes poin ted out in audit. The D~

partment has again intimated to Audit in June 1985, 
that the reopened assessment proceedings are under 
process and that the proceedings would be completed 
in about 3 to 4 months' time. The TlOn-prescription 
of a time-limit for the completion of re-'ass.essmenr 
in the Estate Duty Act bas Jed to this delav in mak
ing the re-as<;essment. 

176 

The Ministry of Finance have accepred the delay, 
and stated that there had been delay on account of 
various facts including non-coop:!ration and non
compliance on the part of the accountable person 
and the Atlorney to file either the statement of 
accounts or other information relevant for assessment 
proceedings. 

4.24 During the test audit of assessments made 
under the Estate Dut'y Act, 1953, conducted during 
the period from l April, 1983 to 31 March. I 98.1. the 
following types of mistakes resulting in under-a~sess

ment of duty were noticed :-

(i) Incorrect computation of principal value of 
estate; 

(a) Jack of correlation among'it various asse
ssment records ; and 

( b) incorrect computation or under valuation 
of the principal value of estate 

(ii) Estates escaping assessment. 

( iii ) Incor rect valuation of assets ; 

(a) unquoted equity shares ; and 

(b) immovable properties. 

(iv) Incorrect grant of reliefs/ ded uction. 

(v) Non-Jevy of penalty. 

( vi) Miscellaneous. 

A few instances of these mistakes are ,eiven in the 
following paragraphs : 

4. 25 .Incorrect computation of principal value of C'\falc 

( A) Lack nf correl.arion amongst variou~ a<;ses~

menr records 

The matter regarding the necessity of correlation 
ot assessments made under various direct taxes has 
been consistently stressed upon, and the need for 
maintaining a proper correlation amongst the various 
as ·essmcnt records has been emphasized by the P ublic 
Accounts Committee ( 101 st Report : Seventh Lok 
Sabha : 1981-82), as also by the Central Board of 
Direct Taxes vide their instruction; issued in Novem
her. 1973 and April 1979, with a view to preven ting 
cases of evasion of estate duty. Non-observance of 
these instructions in the following cases resulte<;l_ m 

( 

.. 

f >-



incorrect computatio~_ of principal value of estates 
and under-charge of duty. 

(i) A person who died in July 1968, held 1,19,633 
shares of R s. 10 each in a cornJ;)any where he was 
the chairman. The company took a loan of 
R s. 1,00,14,145 from the Industrial F inance Corpo
ration of India on the collateral security of its assets. 
T he deceased as t:he chairman of the company, and 
another person who wa~ the managing director of it, 
stood as guarantors in resp~ct of the loan from the 
F inance Corporation. In terms of the "guar antee 
agreement" in February 1967, the deceased would 
not pledge, charge or otherwise encumber or dispose 
of bis share-holding in the company during the cur
rency of the loan agreement without prior consfmt 
ancd approval of the F inance Corporation. 

While making the estate duty assessment in July, 
1983, the assessing officer erroneously observed that 
the deceased, who was one of ~h~ guanmtors, pledg
ed the shares held by him in the company as colla
teral security and thus created a charge on those 
shares. The assessing officer, therefore, concluded 
that the title of the deceased in those shares was de
fective and accordingly took them at "ni l" value in 
the assessment of the est'ate. I t was, however, ob
ser ved in audit (January, 1985) that the shares were 
quoted in the stock exchange and were valued by 
the accountable person in the first estate duty return 
at R s. 5 per share a.s per mar ket quotation on th~ 
date of death. The accountable person, however, 
revised the value at Rs. 4 per share in the second 
estate duty retun~ . The F inance Corpora~ion in a 
categorical reply to the company stated in February 
J 973, tha t the shares held by the deceased in the 
company were neither charged nor pledged as colla
teral security to the Corporation. F urther, in the 
Wealth-tax assessment of t he deceased for the assess
ment year 1968-69 (assessment completed in 
November, 1978) and aJc;o for the subsequent year 
(assessment completed in Mnrch, 1979), the value ot 
t hose shares was taken at Rs. 5 per share. The 
omission to correlate the we::ilth-tax assessment records 
resulted in incorrect exclusion of the value of the 
shares by the assessing officer from the estate of the 
deceased leading to under-statement of the value of 
the estate by Rs. 5,98, 165 and under-charge of duty 
of R s. 5,08,440. 

The final comments of Ministry of F inance on the 
paragraph a re awaited (January 1986). 

(ii ) Estate duty assessments in respect of two per
sons (who died in November, 1973 and July, 1974 
respectively) were completed in F ebruary, 19R4 and 
S / 11 C&AG / 85-25 
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November, 1983 without correlating those with the 
respective wealth-tax assessment records. Conse
quently, the following facts were left out in the estate 
d_uty assessments : 

(a) in the case of the first clecease<l person (died 
in November 1973) , a sum of Rs. 4,93,479 represen
ting the value of eight items of immovable property
altbough diselosed in his wealth- tax assessments, was 
omitteg to be included in the computation of th~ 
estare ; ·and 

(b) in the case of other one (died in July 1974) , 
the value of four items of immovable property (in
cluding excess liability a llowed) actopted for purposes 
of estate duty assessm ent, was less by R s. 6,41,707 
as compared to the value adopted in his wealth-tax 
assessment. 

T hus, the omission to correlate the wealth-tax 
assessment records at the time of estare duty assess
ments resulted in shor t computation of their estates 
by a to t'al of R s. 11,35,186 leading to a short-levy 
of duty of Rs. 2,82,097. 

The comments of Ministry of F inance on the 
paragraph are awaited (January 1986) . 

(iii) In the estate duty assessment completed in 
July, 1983, in respect of the estate of a person who 
died in J uly 1968, the assessing officer took the value 
of the immovable property at R s. 98,304, as return
ed by the accountable person although the value of 
the entire aforesaid property was taken at Rs. 4 lakhs 
in the wealth-tax asse_ssments of th~ deceased for 
the assessment years 1957-58 to 1968-69. 

The omission to cor relate the wealth-tax assess
ment' records at the time of estate dutv assessment 
resulted in under-valua tion of estate by Rs. 3,01,696 
with consequent short-levy of duty for R s. 2,56,442. 

The fin al comments of Ministry of F inance on the 
paragraph are awaited (January 1986). 

(iv) While completing the wealth-tax assessment of 
an asscssee for the assessment year 1977-78 in March 
1982, the Wealth Tax Officer had information that 
the assessce expired in April, 1978. The Wealth T ax 
Officer d id not. however, pass on the information to 
the Assistant Contrcller of Estate D uty. No proceed
ings were init ia ted under the Estate D uty Act and 

such proceedings became time-barred by April, 1983. 
The omission of the We?.1th Tax O fficer to communi
cate the information · about the death of the assessee 
had resulted in a loss of revenue of R s. 42,708. 

The Ministry of F inance 11ave accepted the mistake. 



(v) T he gift tax re:::ords of an assessee showed that 
the assessee died in Septemb~r L 978, and that a 
gift of rupees one lak.h was made by him within two 
years prior to his death. Neither the fact of death 
nor the disposition by way of gift was passed on to 
the .Estat e D uty Officer. 

On the omission being pointed out by audit in 
April/May 1982, the departm::nl intimated (May 
1984) th.at the acountable person filed a return on 
I January 1983 including tterein the value of gift 
made in June, 1978, and the assessment was made in 
February, 1983 on a net principal value of 
Rs. 4 ,08,588 raising a demand of Rs. 38,217. The 
department contended that the Estate iDuty Accounts 
were filed voluntarily though after audit had pointed 
out the omission. and hence it could not be said that 
the assessment was made at the instance of audit. 

T he fact remains that there was no attempt to 
utilise the information available in the assessment re
cords for over a period of three years with a view to 
prevent ing escapement of duty from levy. 

T he Ministry of Finance have accepted the mistake 
in· principle. 

( B j Incorrect co111putatio11 of the principal value 
of estate 

A few cases wl~ere the principal value of the estate 
was incorrectly computed arc given below : 

(i) Under the provisions of the Esta te Duty Act, 
1953, gifts made within two years of death of the de
ceased a re includible in the estate of the deceased . In 
the case of gifts to chari table institutions. only gift 
made within six months of the death are includible. 
Tn respect of in~omes accru ing on the proper ty gifted, 
the Act provides that the estate of the deceased shall 
include all income accrued upon property included 
therein down to and outstanding a t tbe date of death 
of the deceased. It has been held by the Kerala, Bom
bay, Madhya Pradesh, Gujarat, Delhi and Allahabad 
High Court<\ that income accruing on the property 
gifted will include such income that arises naturally 
without the intervention of donee. 

Io the case of a deceased who died in May, 1980, 
the estate included 225 shares of a private limited 
company which were gifted by the deceased in May, 
1979. The records showed that the company had 
issued bonus share<> in the ratio of 1 : 1 (i .e. for every 
ordin:iry share held. one bonus share) on it~ own 
volition without any intervention by the donee. Under 

l?b 

the law, the value of bonus !>hares was also includible 
in the estate. O mis ion to do so resulted in under 
assLssmcnt of estate by Rs . 2,49,750 involving short
levy of estate duty of Rs. 68,889. 

The comments of Ministry of Finance on the para
grnpb arc awaited (January 1986) . 

(ii) A "will" executed by a testator is to be pro
bated, i.e., it has to be officia lly proved as authentic 
or genuine as regards the value of personal pr~. p::rt y 

of the deceased testator and succession to such pro
perty in a court. The probate· ind icates tl!c purl iculars 
of the properties and the value thereof togethe r with 
the Cou;t fees paid therefor. 

In the estate duty assessment (March, 1983) of a 
deceased (died in March, 1966)-wliilc computing 
tue principal value of t '.1e e~aate . the va:u.;; of compen
~ation for la11<J , accrued rent and ic\vdlcry taken t0-

gether was taken at Rs. 88,170 instead of at 
Rs. 3,74.,538 as shown in the probate ic:sucd by the 
Court. 

The aforesaid under-valuation resulted in an 0ggre
gate short-assessment of estate by Rs. 2,86,368 with 

consequent duty effect of R s. 63,0 15. 

While accep ting the mistake, Min istry of Finance 
have informed that the additional demand of Rs. 
63,0 15 had been raised. 

( iii) Under the Estate Duty Act, 1953, for the 
purpose of imposing estate duty on the estate of the 
deceased, the total value of the proper ties valuing each 
of them separately may first be determined , and there
after, the properties-to the exent to which the 
exemption i•> to be given, will have to be taken out 
and the aggregate of the remaining should be divided 
as if at the time of death of the deceased, there was 
a notional partition and the share that would have 
fallen to the deceased determined, and the share so 

determined will be the share on which duty i<:. to be 
levied under the Act. If the deceased left behind lin
eaJ descendants, the extent of the shares of such lineal 
descendants has to be aggregated to the share of the 
deceased in the property and the rate applicable to 
such aggregate value of the estate will have to be t aken 
into account. 

The estate of a deceased (died in F ebruary. 1979) 
comprised of his free estate and also four n inth share 
(4/9 th share) in the H.U.F. property con~isting of both 

( 

, 
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movable and immovable. In the estate Juty assess
ment (completed on 30-4-1983) the value of 
immovable property to the extent of Rs. l,57,760 

·'- representing deceased's four-ninth share in the H.U.F . 
property as well e s an equal amount representing the 
lineal discendant's share was not in: luded in the 
principal value. This mistake resul ted in a short levy 

of estate duty to the extent of R s. 51, 156. 

Although the case was checked by the special Jn ter
nal Audit Party, the mistake was not pointed out. O n 
being pointed out ;n audit; the aforesaid mistake was 
accepted by the Ministry of Finance and the a sess
meot rectified (November 1985) raising the additional 
di.:mand. 

(iv) Under the Uroon Land (Cei ling and ~cgula
t:vn ) Act, 1976, the competent a uthority issues a 
Gazet te Notificat ion giving the particulars of the 
vacant land held by a person in excess of the ceiling 
limit and stating that su :::h vaca nt land is to be ac
quired by the concerned State Governm~nt and the 
claim of all p ersons intere•t ed in such vacant land 
might be made to him. At any time after the publica
tion of the notification, the competent authority may 
by another gazelle notification declare that from a 
pecified date the excess vacant land shall be deemed 

to have been acquired by the State Government. The 
Act prohibits transfer by way of sale, mortgage, gift, 

lease or otherwise of the exceso. land during the period 
commencing from the da te of publication of the fi rst 
gazette notificat ion and ending with the date of declara
tion through tbe second notification. The Estate Duty 
\ ct, 1953 contemplates payment of E state D uty on 

the principal value of the property passing on the 
.t' death of a deceased and the value of a ny properly is 

the price which it would fetch if sold in the open 
ma rket at the time of the deceascd's death . 

In the Estate Duty assessment made in January 
l 984, of a person who died io August 1978, a house 
site measuring l 4.6 grounds iri metropolitan city was 

valued at R s. 25,000 per ground for 6.9 grounds a nd 
a t R s. 2,400 per ground for the baJance 7. 7 grounds 
on the basis of the report of the registered valuer. The 
piec;e of land measuring 7.7 grounds was priced lower 
due to the fact that it was likely to be acquired by 
Government under the Urban Land (C eiling and 
Regulation) Act, 1976. Till the date of death in 
August 1978, and even thereafter till the assessment 

was tak en up in Janu ary 1984, the Gvvemment had 
not proposed acquisition of the vacant ' land in exces~ 
of the ceiling limit through a gazette notification. 

Nor had transfer of the land by way of sail:, mortgage, 
gift etc. been prohibited by a gazette notification. 
Accordingly, the piece of land measuring 7.7 ground: 
also needed valuation a t the enhanced market value 
of Rs. 25,000 per ground instead of at the lower 
valuation of Rs. 2,400 per ground. T he m istake due to 
under-valuation of the estiatc led to short assessment 
of princ ipal value of the estate by R s. 1,74,400 
involving short levy of estate duty of Rs. 52,200. 

On being pointed out in October 1984. tbe Depart 
ment justified the assessment stat ing that 1.he threat 
of acquisition was more harmful and speculative tha.n 

. 'he acquisition itself. The reply of the Depa rtment 
has overlooked the fact c f free transferability of land 
till a gazette notificat ion was issued for the acquisition 

of the lands u nder the Urban Land (Ceiling and Regu
lation) Act, l 976. The attention of the department 
was again drawn to the under-valuation tfirough the 

local Audi t Report issued in February, 1985 and the 
'>ta tcmcnt of fact forwarded in April, 1985 . 

The comments of Ministry of F inance on the 
rarngraph are awai ted (January 1986), 

( v) U nder the provisions of the · E state Duty Act, 
19 53, property which the deceased was competent to 

dispose of at the time of hi ~: death shall be deemed to 
pass on his death, and est.ate duty is leviable on the 
full value o( such property. The fact that a child was 
in the womb of' the widow at the time of death of the 
deceased and t hat child born subsequently happened 
to be a male child would make no d ifference in lh(' 

passing of the property in entirety. The Supreme 
Court have held in November 1965, that the doctrine 
that under Hindu Law a f.OD conceived or in his 
mother's womb is equal in many respects to a son 
actually in existence in the matter of inheritance, 
partition, survivorship and the right to impeach an 

:.i lienation made by his father, is not one of universal 
application and it applies mainly for the purpose of 
determining rights to property and rnfcguarding such 
rights of the son. The Supreme Court ruled that _the 
doctrine does not fit in with the scheme of Income
tax A ct. Fo r the same reasons the doctrine would 
have no application while making an assessment under 
the E state Duty /\ct. If a male H indu who-for · the 
time being-is a sole suvivor coparcener of a Hindu 
Undivided Family governed by the Mitakshara School 
of Hind u Law d ies, the whole of the com mon property 
of the fa mily along wi th his separa te property passes 
for levy of estate duty :oi s he has power of disposition 

over thr se properties. 



In the estate duty assessment of a sole coparcencr 
of rt Hindu Undivided F amily who died in J uly 1978, 
only ha lf the value of the property belonging to H UF 

instead of the whole property, was included in the 
principal value. While making the assessment in 
August, 1983 the E state Duty Officer accepted the · 
plea of the accountable person that a child was 'in the 
womb of the widow at the time of the death of the 
deceased and as the child in uterus was born subse

quently as a male, tl1e o ther half of the p roperty 
belonging to that son could be included in the princi 
pal value of the estate only for rate purposes. T he ex
clu0ion of ha lf the value of the property which is not 
valid in Jaw, resulted in short levy of estate du ty of 
Rs. 51 ,78 1. 

The m istake was pcinted out in Audit in July 1984, 
and reply of the Depaprtment is :iwaited. H owever, a 

vcri ficat io n of the . assessment records disclo<ed that 
the E state D uty Officer had requested the Appellate 
Authority in M ay, 1985 to '.!nhance the principal value 

of the esta te by t reat ing the entire property as pass-
ing on the death of the decc::iscd while deciding some 
o ther points on wh ich the accoun table per::on bad 
preferred an appeal. The result of the remedial action 
is awaited. 

The comments of the 1'.1in istry of Finance on the 
paragraph are awaited (January 1986) . 

(vi) Under the provision of the Estate Duty Act, 
1953, esta te duty is payable on the principal value of 
the property pas ing on the death of the decea<.ed . 

In the es ta te duty assessment (January. 1983) in 
respect of Q person who died in September 1981, the 
net prin<::ipal value of the estate was worked out to 
Rs. 8, 75,921 instea-d of R s. 8,89,831, leading to a 
short computation of the value of Rs. 13,910. Apart 
from this, a mistake was also made in the calculation 
~f du ty. Due to these mistakes, the duty leviable was 
worked out at R s. 27,985 instead of . Rs. 68,456 
resulting in short levy of du ty of R s. 40,471. The 
department a ..:ccpted the objection and rectified the 
assessment (D::ccmber, 1984) raising a n additional 
demand of Rs. 40,471. 

The audit objection has since been accepted by the 
Ministry. 

(vii) The Esta te D uty Act, 1953 provides tha t value 

of one house o r part thereof exclusively used by the 
<;feeeased for his residence is exempt from du ty sub
ject to a maximu m of R s. 1 lakb . It .has been held by 
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the Andhra Pradesh High Court in F ebruary, 1983 
that where the house used by the decea~ed for his 
residence belonged to a Hindu Undivided Family, the 
exemption should be applied to the value of the entire 
house and, thereafter, the proport ionate share of the 
coparcener dete rmined and included in the pr incipal 
value of the decea'sed's other esta te . The value of 

interest of other coparceners is also aggregated only 
for ra te p urpposes. If, however, the entire value of the 
join t- family-house is within the limi t of exemption of 
Rs. 1 lakh, the question of agg~egat ion for rate pur 
poses will not arise. 

Jn the estate duty assessment (made in December, 
1983) of a deceased (died in September, 1980) ~ 
Andhra Prade0 h , the value of the o ne-fourth coparce
ner's interest in the joint-family house, valued at 
Rs. 3,83.050. was determined at Rs. 95,763. 
T he sum of Rs. 95, 763, as it happened to be less than 
Rs. 1 lakh specified in the Act, was not included in 
the pr incipal value of the estate; the shares of the o ther 
li neal descendants were also not aggregated for rate 
purposes as the value of each was less than Rs. 1 lakh 
mentioned in the A ct. T he procednre followed by 
the assessing officer was not in order. According to 
the judicial decision, the exemption of Rs. 1 Jakh 
would have to be excluded from the value of 
R s. 3,83,050 representing the value of the joint family 
property and the balance Rs. 2,83,050 divided 
amongst the four coparceners, i.e. Rs. 70,762 was 
includible in the asses0 ment of the deceased . The in
correct procedure adopted by the assessing officer 

resulted in short-levy of estate duty of R s. 38.798. 

On being pointed out in audit in July 1984, the 
Department stated in r(!ply in March 1985 that the 
a sc~smcnt had been reopened and remedial action 
taken. 

The comments of Ministry of Finance on the 
paragraph are awaited (January 1986) . 

(viii ) Under the provisions of the E state Duty Act 
1953, as amended by Estate Duty ( Amendment) Act 
1982, the value of residen tial house owned a nd used 
by the deceased before death, is to be taken as adop
ted in the wealth tax assessment in respect of his net 
wealth on the va luation date immedi:itcly preceding 
the date of his death. 

In the e;;tia lc du ty asses<ment (25-3-1982) in res
pect of the estate of a perso11 who died in September 
198 1, the principal value of the estate was determined 
at R~. 4,42,634, which inter alia included value of a 

• 
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r~s idcntia l house t'<l kcn at Rs. 2, l 3,500 after grant ing 
allowable exemption of rupees one lakh. T he value 
so adopted was based on a valuer's report valuing the 
property as on the date of death, i.e., 25 September 
J 981. Subsequently, on an appl icat ion made by the 
accc untable person (October 19 82), the value of the 
rropcrty was reduced to Rs. 80,C'OO afte r granting 
exemption of rupees one lakh and basing t l~c 1 ecomr:u
tat ion on the wealth-tax assessment on the valuation 
date (3 1st May 1979) . 

The valuation date fo r wealth-tax assessment in the 
insta nt case immedia tely preceding the date o f death 
would have been 31st May 198 l. Hence in the absence 
of relevant wealth-tax assessment order and in the 
face of valuer's report valuing the property as on the 
date of dea th, the rectificat}on of assessment and 
lower ino- the value of estate by Rs. 1,33 ,500 was not 

0 

correct. T he consequent duty short-lcvi;;d in the 
case amounted to Rs. 29.53 9. 

On the matter being pointed out in audit ( ovem
ber J 983) the department has accepted the mi• take 
a nd has reported that the assessment has been recti
fied (July 1984 ) creating a n additional demand of 

Rs. 30,313. 

The comments of M inist ry of F inance on the para

gra ph are awaited. (January 1986). 

4.26 Estates escaping assessment 

A few cases where estates escaped assessment there
by leading to under-charge of duty, are given 
below :-

(i) Jn computing the p rincipal value of the esta te 
of a deceased (died in September, 1981) the value 
of certain immovable non-agricultural propertie<; 

worth Rs. 4 ,7 1,408 returned by the accountable 
person , was not included in the o riginal as well as 
in the revised assessments completed in April 1983 
and August 1983 respectively. T his omis ion re
sulted in short levy of duty of Rs 4,0 1,834. 

The special audit party of th~ revenue department 
checked the assessment records in February 1984, 
but d id not notice the omission . 

T he Minist ry of F inance have accepted the mis
take. 
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( ii) The E state Duty Act, 1953 provides for the 
levy of estate duty on the principal value of the pro
perty that passes o r is deemed 10 pass on the death 
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of the deceased ; the .value to be a<;certaine~ in ac
cordance with the detailed provisions made thereto 

in the said Act. 

A person who died in J anuary 1971, had one-third 
share in a n H.U.F . property. While making the 
estate duty assessment in April 1983, the assessing 
officer took half of the one-third ·share of the de
ceased in the aforesaid H .U.F. property. T his led to 
under-assessment of the estate by R s. 2 ,08,500. 

F u rt her in the estate-duty assessment of de
ccasccr s h'usband who died earlier (in April 1970), 
the value of immovable proper ties, jew.elleries and 
silver utensils of the HUF was taken at R s. 11,34,502 
bu t in the esta te-duty assessment of the deceased 
these assets were valued at Rs. 7,79J>66, leading to 
under-assessment of the estate (one-third share) by 
Rs I 18 4 79. The total under-assessment of es tate - . ' ' 
by R s. 3,26,979 led to under-c:harge of duty of 
Rs. 1,30,335. 

While accepting the mistake t he Ministry of Fin
ance have informed that the addi tional demand of 
Rs. 1,41,764 had been raised. 

(i ii) Under the Estate Duty Act, 1953, property 
gif ted away more than two years b efore death is no t 
liable to estate duty; but whe re d isposition by way 
of " gift" is not valid, the question of aforesaid relief 
does not arise . 

A person who d ied in Febru ary 1979, made a 
gift of o rnaments and jewelleries for R s. 2,18 ,6 85 
to her d iverse relat ions and o thers by executing a 
'will' . T he saia gift which was to take effect some
time in November and December 1976 as per will , 
wa as essed to gift-tax for the assessment year 
1977-78 in September 198 1. H owever, the Gift
tax assessment was set aside by the Commissioner ·in 
S::ptcmber 1982 on grounds of legal validity of the 

gift, and also because of the doubt as to whether 
there was any gift at all. In conformity with the 
ab9ve stand, the department felt tha t the sa id jewel
leries and ornaments belonged to the assessee and 
were liable to wealth-tax in the assessment years 
1977-78 and 1978-79. The estate duty officer, how
ever, accepted the gift as genuir1e in the estate duty 
assessment made in October 1983, and the gift .hav
ing been made more than two years before death 
was excluded from the value of the estate. A s both 
in the gift-tax and wealth-tax assessments the gift 
has not been accepted as valid gift, the value of the 
ornaments and jewelleries for R s. 2,18,685 was re
quired to be included in the net principal value of 
estate of the deceased . Further, the estate duty o fficer 



also allowed relief of Rs. 39,4 78 011 accoun t or gift 
tax payments on the aforesaid gifts, and this was 
also not in order. The incorrect exclusion of assets 
and rei lef allowed resulted in under-assessment of 
estate by Rs. 2~ 1 8,685 leading to under-charge of 
duty of R s. 98,944. 

The Departmen t have accepted the audit objec
tion in principle. 

The comments of Ministry of Finance on the 
·paragraph are awaited (January 1986). 

(iv) Under the Estate Duty Act, 1953, the inter
est of a coparcener in the common property of a 
Hindu Undivided F amily, ceasing 9n his death, shall 
be deemed to pass on his death to the extent to 
which a ·benefit accrues or arises by cesser of his 
coparcenary inteJest in the joint family property 
governed under the Mitakshar:.i School of Hindu Jaw. 
The Act also provides that the interest of all the 
lineal descendan ts of the deceased in the joint family 
property or HUF property has to be aggregated so &s 
to form one el'tate for determining ·the rnte of est:-ite 
duty to be levied in resoect of the principal value 
thereof. 

fn one case, the Assistant Controller of 'Estate 
Duty determined the principal value of the indivi
d ual estate of a deceased person (who died in Octo
ber 198 l) at Rs. 6,85,357 and omitted to include 
therein : 

(a) the deceased's one-third share of the copar
cenary interest amounting to Rs. 38,966; and 

(b) for determining the rate of duty Ieviable two
third share of interest of lineal descendants a-.11ount
ing to Rs. 2,77,932. 

The omission resulted in under-assessment of the 
principal value of the estate by Rs. 3,16,898 with 
conseq uent sho1:t levy of duty of Rs. 85,469 and 
also interest for late filing of the estate duty return 
amounting to Rs. 4,401. 

The Ministry of Finince have accepted the M is
take. 

(v) The estate-duty assessment made in July 
1983, in respect of the estate of a person who died 
in July 1968, contained the follgwing mistakes : 

(a ) A sum of Rs. 1,04,668 representing the value 
of net asse'ts of tea company was incltidible in the 
estate of the deceased. The assessing officer appor
tioned the net value of the assets between agricul
t ural and non-agricultural assets, and included in 
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the estate Rs. 4 l ,87 1 being the non-agricultural por
tion. The full value of the assets both agricultural 
and non-agricul tural was includible, and the omis
sion resulted in under-assessment of the estate by 
Rs. 62,797. 

(b) The value of land anJ salvage value of the 
shed of a farm was considered in assessment, while 
the written-down value of the machinery in the said 
farm to the extent of R s. 30,632 escaped assessment. 

The· above mistakes along with a minor mistake 
resulted in aggregate under assessment of estate by 
Rs. 95,553 with consequent duty effect oJ 
Rs. 81,203. 

The final comments of Ministry of Finance on 
the paragraph are awaited (January 1986) . 

(vi ) Unde1: the provisions of the Estate Duty 
Act, 1953, lhe property which the deceased was at 
the time of his dea!h competent to dispose of shall 
be deemed to pass on his death. and is liable to 
estate duty. 

A male Hindu, who for the time-being is a sole 
surviving coparcener in a Hindu Undivided Family 
governed by the Mitakshara School of Hindu Law, 
is competent to alienate the coparcenary property in 
the same way and to the same extent as his separate 
property, and the a lienation eannot be questioned by 
the female members of the fami ly or by a son, if 
any, born or adopted by him subsequent to al iena
tion. On the death of such sole surviving coparcener, 
the whole o( his proper ty incluJ.ing the coparcenary 
property passes by succession to his heirs, and as 
such, the whole of his estate is assessaole to duty. 

In the case of a deceased who died on 13th Feb~ 
ruary 1981, and in whose case the estate duty as~ess
ment was finalised in July 1981, the assessing of'llcer 
had taken one-half share of the deceased's cesser of 
interest in the H.U.F. property amounting to 
Rs. 3,27 ,708 out of the total valu~ of H.U.F. pro
pe1ty of R s. 6,55,4 17 after allowing a deduction of 
Rs. l lakh towards ~marriage and maintenance of the 
unmarried daughter of the deceased. In this case the 
fa mily consisted of the deceased, his wife, a major 
son and an unmarried daughter. In the year 1970, 
the major son got separated by fil ing a suit for parti
t~on of the family property. The residual fam ily re
mained joint in which there was no other coparcener. 
As there was no other coparcencr there was no 
question of a demand for partition in the family 
which would have necessitated a provision for main
tenance of the unmarried daughter. Thu.), 'he afore
said deduction of Rs. 1,00,000 was not correct. 
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Moreover, after separation of the son, as the 
family remained joint, the share of the wife of the 
deceased in the family property was I ,3rd to which 
she was entitled consequen t upon the suit for parti
tion filed in the High Court by the majo1 son . That 
-;ha re was her absolute property under the provi
sion of the H indu Succession A~t of 1956. There
fore, in respect of 2 j3rd share of interest in the joint 
family property, the deceased had aboslute powers 
of disposition. Hence, on his death, 2 l3rd share of 
interes t in the fami ly properly valuing R s. 5 ,03,6 12 
was to be subjected to esta te duty und not fifty per 
cent of it as done by the 3ss;;ssing officer. 

Co:1scqucntly there was an under-assessment of 
c~tate by Rs. 1,75,904 , resulting in short lc\y of 
duty of Rs. 65,202. 

The mistake has been accepted by the department 
and the assessment rectified in !\fay 1985 . Particu
lars of the collection of the addilional demand are 
awaited (July 1985). 

T he case was seen by Internal Audit. 

The comments of Ministry of Finnance on the 
paragraph are awaited (January 1986). 

/ 

(vii) Under the provisions of the Estate Duty 
Act, 1953, estate -duty is payable on the principal 
value of the property passing on death of the dec
eased. 

ln the estate duty assessment (Februa ry J 984) 
in respect of a person who died in October 1981, 
the net principal value of the estate was worked out 
to Rs. 8,26,952. 

The wife of the deceased who predccenscd him in
testate in January 1975, left c.n estate of the value 
of R s. 3,99,979. The deceased and his son being 
the only legal heirs of the wife of the deceased, half 
the share of her property amounting lo about 
Rs. 2,00,000 was omitted to be included in the 
estate duty assessment of the deceased. Thu.,, the 
estate was under-valued by Rs. 2,00,000 leading to 
a short-levy of duty of R s. 60,000. 

The comments of M inist ry of Finance on the 
paragraph are awaited (January 1986). 

(viii) Under the Estate D uty Act, 1953, gifts 
made inter vivos within ~1 period of two years before 
death of the deceased are deemed to pass on death 
of the deceased, and includible in his dutiable 
estate. 
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A person who died in November 1981, relin~ 

qui:shed 25 per cent of his 50 per cent interest in a 
firc1 1\ "thout any consideration (February 1981) 
in f:1vou r of his son from January 1981. The share 
in the firm thus relinquished by the deceased consti
tuted "deemed gift" in favour of his son w ho be
come entitled to share, to the extent of 25 per cent, 
in tic assets and liabilities includinJ the profits and 
losses of the firm. While completing the estate duty 
assessmen t (M?Y 1983 jMay 1984), the assessing 
officer did not inc1ude the foJlowin6 in the principal 
value of· the estate of the deceased : 

(a) The value of the "deemed gift" of 
R s. 1, 16,256 calculated on the basis of 
balance sheet of the firm as on January 
198-1; and 

(b) The deceased's own share of 25 per cent in 
the assets of the firm at an enhanced value 
as per valuer's report as shown in the de
cea 0ed's wealth- tax returns for assessmenc 
years 1978-79 to 1981-82 to the extent 
of Rs. 69,712. 

The above omissions resulted in nn aggregate es
capement of assessment in respect of the estate of 
the deceased by R s. 1,85,968 with consequent under
charge of duty of Rs. 55,790. 

The co_mments of Ministry of Finance on the 
paragraph are awaited (January 1986) 

(ix) According to the Estate Du ty Act, 1953, 
movable properties si tuated outside India belonging 
to a deceased who was domiciled in India at the 
time of his death, are includible in the principal 
value of estate. 

In Lhc case of a deceased (died in November 
1981) who was domiciled in India at the time of 
his death and was staying till his dea lh in a foreign 
country on account of his service u nder the govern
ment of that country, his salary and gratuity of 
Rs. 1,27,752 due from the foreir.n government were 
not included in the principJ! value of the estate. 

Further, the death-cum-retirement gratuity and 
G.P.F. account balances (aggregating to R s. 42,316) 
due to him from the State Government and the 
amount of R s. 11,288 receiYable from the life In
surance Corporation of India, in respe_ct of his life 
insurance policy were also not included in the value 
of the assets. 

The omi~sions resulted in under-assessment of 
estate of R s. 1,8 1,356 with a duty effect of 
Rs. 47,341. 



While accepting the au di~ objection, the Ministry 
have informed the Audit that out of total demand 
of Rs. 4 7 ,341 a sum of Rs. 20,000 has since been 
collected (July 1985). 

(x) Under the provisions of the Estate Duty Act . 
1953, in order that any property may become liable 
to the charge of estat.:! duty, there must be a cesser 
of interest on the death of the deceased and a bene
fit must accrue or arise therefrom. When the val ue 
of the benefit accruing from cesser o f such an inte
rest is to be comput~d, the essential requirement is 
that the interest must extend to the income of the 
prope1 ty. An inte re>t can be said to extend to the 
income from the property only when a person is 
entitled to the income from the said pwperty. lf 
this interest extends to the whole income of the pro
perty then the value of that in terest will be the 
principal value of the said property. 

A ~rson who di.!d in October 1979, \\as tl1e 
sole recipient of income from the properties held 
under a trust which wa.s created under a will i11 
December 1969. As per the provisions of the will, 
the entire income and residential propcrtie~ were, 
after the denth of the deceased, payable to another 
person mentioned in the will itself by the testator. 
As the entfre interest of the deceased in all the 
properties held under the aforesaid trust having 
ceased on her death, the principal 'alue o[ those pro
perties was liable to be included in the esta te o r 
the deceased. 

In the estate duty assessment (completed in Apr il 
J 984) , the assessing oAker took into considernf ion 
the movable assets and accrued income from the 
trust properties but omitted IO include the value of 
the properties resulting in the under-sta Lemen t of 
the esta te by Rs. 3, 1 2,21~. with consequent under
charge of duty to the extent of Rs. 46,859. 

While accepting the aud it objection, the Mini~try 

have informed the Audir that the assessment had 
been rectified on 8-2-1985 <1nd the amount of addi
tional demand of R s. 46,859 raised. 

(xi) Under the provi~~ons of the E state Du~y Act 
t953, a disposition mnde by a person within a 

·period of two years pnor to his death , i.> lo be 
t reated as property cleemed to pas~ on dea th. As 
such, where on a partition of Hindu Undivided 
family, a deceased copareener had taken less tha!l 
his due share, there woulc! be a disposit ion in favour 
of relatives to the extent ot share Jess tabn by the 
deceased. 
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A deceased Kart a ( d icd in Decembi!r 1980) o[ 
a Hindu undivided family ::ifiected a parti tion of 
properties in April 1980 within two years prior to 
his death, taking a 'nil' share instead of his legal 
I/ 4th sliare, (i.e. , R s. 68.268) . The share thus re
linquished by the deceasej was inclu'Clible in his 
estate being deemed gift within two years prior to 
his death, but the sam~ war, not Sll included in the 
assessment. 

The omission resulted in under assessment of the 
estate of the dececlsed by Rs. 68,268 with conse
quent short levy of duty of Rs. 16,938. 

The Ministry •) f Fmanc.~ ha,·e accepted the m is
take. 

4.27 Incorrect valuation of 3\Scts 

<A) Unquoted cq!lity sh11res 

Under the provisions of the Estate Duty Act, 
J 953 and the instructions issued by the C;!ntral 
Beard o~ Direct Taxes in October l 974 and May 
1975, unquoted ~quity shares o[ a private company 
are to be valued on the basis of the market value of 
the assets including goodwill of the company as on 
the date of death. One of the established methods 
of computation cf goodw ill of a business is the 
super-profits method under v.hich the average pro
fh for a period of three to five years are cap italis
ed at a number of years' purchase. 

A person wh~ died in May 1969 held 3800 equity 
shares in a private company on the date of tjea th. 
The Estate D Jty Office .. estimatec the value of each 
<;hare in September 1982 at the rate of R s. 215.91 
under tlie break-up value method 0f \aluing the 
assets. For this purpost'! . l he value (If goodwill \\HJ 

estimated at R s. 25,000 . 

For the estate duty purposes, the. market value of 
goodwill is includible in the principal estate. The 
'alue of goodwill computed under the super-profi t> 
method, taking average of the profits for the three 
years ending Mar:h 1967, March 1968 and M arch 
1969, after allowing deduction towards the intere!.t 
on capital at 9 per cent and applying a mul tiplier 
of "two" amounted to R s. 19,57 ,3 12 and the value 
of each sllare amounted to R s. 344.73 in~tead of 
Rs. 215 .91 adopted in th1~ a sse~sment. The under
valuation resulted in under-asses~ment of estate by 
Rs. 4,89 .516 involving sho rt-levy of duty of 
R-.. 1,67,046. 

The comment s of the Ministry of Finance on the 
paragraph a-re awa ited (January 1986). 
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(B) Immovable · properties 

(i) The Estate Duty Act, 1953 deems any pro
perty gifted within tw:-i years before the date of 
death of the deceased, as passing on the date of 
his death, and the va:ue of such property is includi
ble in the d utiable estate. The value of such 
property is estimated to be t he price wh ich it would 
fetch, lf sold in the open market, at the time of the 
deceased's death. 

In the estate duty assessment (completed in J unG 
1983) in respect .of the estate, of a oerson who died 
in February 1980, the assessing officer included in 
the principal value of the estate of the decea~·ed a 
sum of Rs. 1,24,457 representing the value of on 
the date of gift (i. e., 16 April 1979) , silver utensils/ 
a rticles and je~ellery, wherea~ the market value of 
those p rope1iies (adopting the same ba~is followed 
by the assessing officer in respect of similar other 
assets) worked out to Rs. 1,97,522 as on ~he date 
of death of the deceased (i.e., 19th February, 1980 ) . 
Thus, the omission to adopt the market value of the 
gifted properties as on the date of death of the 
deceased, resulted i'l under-valuation of the estate 
by Rs. 7~ ,065 leading to a short levy of duty of 
Rs. 26,919, including interest of Rs. 5,000 for the 
delay in subm ission cf the " ret urn ". 

The comments of Ministry of Finance on th~ 
paragraph are awaited (January 1986) . 

( ii) Under the provisjons of Estate Duty Act, 1953, 
as amended from l-3··1981 by the Estate Duty 
(Amendment ) Act, 1982, the value of one residen
tial house or P.art t here~f owned and used by the 
deceased before hi~ death, i5 to be taken as adopted 
in the wealth-tax assessment in respect of his "net 
wealth" on the valuat ion date immediately preceding 
the da te of his death. Also, under the Hatutory 
rules framed under the Wealth-tax Act, 1957, the 
simple method of finding the valuation of a residen
tial house is tq multiply the 'gross annual rent' by 
a fair number •>.f years' purchase. 

A person who died in April 1981, was owner of 
a residential h0use p roperty in a metropqlitan city, 
seventy per cent of which was let out and thirty 
per cent of it was occupied by him for his own resi
dence. In the ..:state dnty assessment (made in 
November 1982)_, the value of the property was 
taken at Rs. 2,36,000 and exemption of Rs. 1,00,000 
was allowed for tlte portion occ11pied fo r ~elf-resi
dence. But foJlowing the statutory rules framed 
under Wealth-tax Act, 1957, the value of the pro
perty would con1e to Rs. 3, 19,950. Failu re to value 
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the house property as per statutory provision:> led to 
under-assessment of estate by Rs. 87,965 with conse
quent duty~effect of Rs. 22,948. 

The mistake has been accepted by the Ministry 
of Finance. 

4.28 l n<.'011ret1 grant of reliefs/ deductions 

(i) According to the provisions of the Estate 
Duty Act, 1953, where any property on which estate 
duty is payable, is transferred within a period of 
two years following the death of the deceased, a 
deduction is to be allowed from the estate duty pay
able by an accountable person of a proportionate 
amount of the :ncomc-tnx on the cnpital ga ins a ris
ing out of the transfer of the said property, the pro
ceeds of which have been utilised wholly e r partly 
for the payment of estate duty. 

In this context, the Central Boarcl of iDrect Taxes 
issued necessary instructions (November 1965) lay
ing down a formula for the calculation of the relief. 

In the assessment of a deceased (died in May 
1979) complete_d in November 1982, the relief 
allowable, according to the formula, worked ·out to 
Rs. 1,36,692 as agaim t Rs. 1,89,254 actually allow
ed by the assessing oJ:!cer resulring in excess relief 
to the extent pf Rs. 52,562. 

The mistake ha3 been acceptell by the :t-.. 1inistry 
of Finance. 

(ii) The Estate Duty Ac:t, 1953 prnvides, on the 
Central Board of D irect Taxes being satisfied, for 
grant of re1ief in the estate duty payable on any 
property passing upon the death of any person, where · 
subsequentfy within five years of th.e death 'of the 
deceased, est.ate. d uty has again become payable on 
the same prop~rty or any part thereof, passing on 
the death of the person tq whom the property pass
ed on the first dcat'1 . ·The quantum of relief in the 
amount of estate dut:t payable on the death of the 
second deceased person depends upon the period 
that passed between the two deaths, as provided in 
the Act. 

While computing the principal valve o[ tJ1e estate 
of a deceased person who d ied in September 1975, 
the assessing officer in his assessment made in 
!Tanuary 1983 ( revised in August 1983) allowed a 
deduction of R ~ - 2,67 ,923 rcpTesen ting the estate 
duty liability (R s. 2,07,227) and interest thereon 
Rs. 60,696 relating to a predeceased brother, who 
had died in July 1974. 



in March 1984, t h~ assessments uf both the de
ceased person and hi~ predeceased brnther were 
revised to give effect to 'qu ick succession relief' 
a l)owed under the Board's c rders. In this revision , 
the estate duty Jiahi:ity c f the pre-deceased brother 
was revised to Rs. 2 ,25.65 ~ (duty Rs. 1,74,937 and 
interest Rs. 50,nl). 

111 the assessment of the deceased, instead - ot 
adopting the re vised l iability of Rs. 2,25 ,658 for 
the purpose of -:!eduction from the estate of the 
deceased person, the assessing officer by mistake 
dedu·cted thy pre-rc•1ised liability of Rs. 2,67 ,923 
leading to a st:ort comput:ition of the estate value 
to the extent o[ Rs. 42,265 :rnd consequential short 
levy of duty of Rs. 29,413. 

· The Ministry of Finance have accepted the 
mistake. 

(iii) According to the pro v1s tons of the Estate 
Du ly Act, 1953 (the Act)-effective from Isl March 
1981, no estate duty shall be payable in respect of 
any dep<>sits with a co-op.~rative housing society 
made by the decec:;sed who was a member of the 
society and to whom a building or part thereof was 
allotted or leased uncier ;:; hc use building ~cheme '.)f 
the society where such deposits had been made under 
such scheme. 

Further, the A;; t deem; ~1ny property, even though 
bona fide, gifted wit hin two years from the date or 
death, as passing on th~ date of death of the de
ceased person, and thu.-, !:>ecome includiblc in the 
dutiable estate of the deceased. 

In the estate d uty assessment (completed in March 
1983 and revised in January 1984 ) in respect of 
a deceased person (died in December 1981 ) , thr 
deposits amou1~ting to Rs. 1,00,030 made to a 
"Housing Board" tow;:rds ::illotment of flat under 
the self-finandng scheme of the Board, wa~ allO\s.ed 
as a deduction from the tNal V<1lue of the deccased's 
interest in the hou:>e propertie!>. Out of the afore
said deposits, a sum of Rs. 70,030 was contributed 
by the deceased herself during her life time, and the 
balance of Rs. 30,000 was deposited in February 
1982, i. e. after death of the deceas..-:d. 

Sinc_e the "H<.. us!ng Board'" was no t a "co-oi;era
tive housing society", thE relevan t provisions of the 
Act, which were '.lppli.:ab!e to deposits with "co
.operative hous111g society.,, were not npplicable lo 
the deposits or R~ . 70,030. Abo, a~ the fla t was 
not handed over 'Jy the "H ous ing Bonrd·' to the 
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deceased till the dat~· of her death. the depn~.it nt 
Rs. 30,000 made in February 1982 was not an allow
able deduct ion. 

Further, the payments amounting to Rs. 5,68 1 
m '.1 le in January 198 1, by the deceased towards 
the L.I.C. pre mid o:i policies tak.en out in the names 
of other persons were tn be rreateci as "gift~" n,ade 
with in two ye1rs and thus ex igible ti) duty. 

Wh ile accepting the mistake, the M inis try of Fin
ance have info rmed that the addit ional demand of 
Rs. 26,436 had be?.n raiseu. 

4.29 Non-lm1~' of penalty 

Under the p rovisioas llf th e Estate Duty Act, 
1953, and R11Jes rra rned thereuncer, every person 
accountable fo: the estate duty is rrquired to sub
mit the acc01.rnt for estate duty within six months 
from death of the deceased. The Controller of 
Estate Dnty mav extend the time-limit subject to 
payment of the interest by the accountable persons 
at the rate of 6 j1er cent per annum. 

l n the case of a person who died in July 1968 
the department is:.ued a nGtice to the accountable 
per!:ons in July 1969, fo r submission of the account 
for e~t~ te du ty by August 1969. On appli ca tion~ 

made by the accDuntable persons, the time-limit for 
submission of the account for estate duty was ex
tended by the dcpartn1ent up to the end of Decem
ber 1969. The accountable persons actually sub
mit ted the accounts in January 197 5. 

ln the estate daty assessment 0f the deceased 
completed in July 1983, the assessing officer, how
ever, did not levy interesr of R s. 1,80,303 from 16 

. January, 1969 to 31 December, 1969 i.e., 6 per cen t 
p1rag:·aph arc awaited (January 1986). 

The final comme;1t:> of Ministry of Finance on the 
paragraph are ::iwaitcd. (January 1986) . 

4.30 Miscellaneous 

(i) Under the Estate D uty Act, 1953 National 
Defence Gold Bonds, 198C to the extent of the 
principal value of such bond!> for an aggregate 
weight of 50 kgs. J f go!d, is exempt !rum levy of 
Estate Duty. The Gold Bonds Scheme provides 
that the bonds would be repaid in the form of gold 
on 27th Octolier, 1980. llnder th e Es1atc Duty, 
Act, the property which the d<!ceaseci was competent 
to dispose of is deemed to pass on his death and is 
includible in the princ:pal value of the Estate. 
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In the ~st ale lluty assl!ssment (as~essment made in 
February l 984) in respect of a person who died in 
August 1982, the exemption was allowed on National 
Defence Gold Bonds, 1980, for 1376 gms. of gold. 

The Bon9s had become repayable on 27th Octo
ber, 1980 and on th·~ date of death it ceased to be 
borids for which ~xemption was contemplated under 
the scheme. Merely because the deceased had not 

redeemed the bonus in exchange for gold, the scheme 
cannot be considered to have been continued and 
exemption afforded even a fter the dc.c date for pay
ment, namely, 27th October 1980. H ence, the 
value of 1376 gm~. of gold valued at Rs. 2,26,352 
was inchtdible in the princip3l estate of the cteceased. 
The omission to include the amount resulted in short 
levy of estate duty of R s. 54,857. 

The comment'> cf M in istry ,1f Finance or. the 
paragraph arc awa ited (Ja nua ry I 986). 

( ii) Under the provisions· of the Estate Duty Act, 
1953, no estate d•1ty shall be payable in respect of 
one house or nart thereof belongi ng to the deceased 
and exclusively used hy him for his residence at the 
time of his death to the extent the p rincipal value 
thereof docs not ~xcccd rupees one lakh, if such 
house is situated in a place with a population ex
ceeding ten tlwu«ancl, !:lnc the full principal value 
thereof in any other case. I t has been judicially 
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held that the benefit of exemption 111 respect of a 
property would bi! allowable_ only if the right of 
exclus ive use thereof by the deceased existed, and 
not allowable in cases where e:nly permissive use or 
use, otherwise than under a righ t, exi&ted. 

In the estate cluty assessments of two individuals 
(dates of death 7-11-1 977 and 8-1-1 981 ) completed 
in August J 983 and Ma rch J 984 on principal 
values of Rs. 4 ,49,075 a nd Rs. 3,49,720 r..:spectively, 
exemption of rupees one lakh was allowed in each 
case in respect of hous';! property said to have !Jeen 
used by them for re.;idence. The exemption claimed 
and allowed in bot!1 the cases was in respect of pro
p erties gifted away by the deceased persons within 
two years before the;r death wherein they had no t 
retained any claim or title. I t was noticed in audit 
(NovemberjDecember 1984) that in both the cases 
the deceased per~ons had gifted away the properties 
transferring absolute r ight of ownership and posses
s'. on to the donees concerned without reserving any 
right or in terest for themselves in the property. The 
deed of settlement executed in tht! first r:-:se also 
indicated possession of the property had also been 
delivered t9 donee. Audit pointed out that the in
correct a llowance of exemption of rupees one lakh in 
each case has re?ulted in under-charge of estate duty 
of an aggregate amount of about Rs. 52,425. 

The Ministry of Finance n ave accepted the mis
take. 

11v--d!J<)-1 ''4f"'f 
(P. K. BANTihPADHY A Y) 
Director of. R6ccipt Audit-II. 

Countersigned 
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(T . N . CHATURVEDI) 
C_omptroller a nd Auditor General of India 
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