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The Report for the year ended March 2004 has been prepared.'for submission tq 
the President under Article 151 (1) of the Constitution of India. 

The audit . of .Revenue Receipts - Direct Taxes of the Union Government is 
conducted under Section 16 of the Comptroller and Auditor General of India 
(Duties, Powers and Conditions of Service) Act, 1971. The Report presents the 
results of audit reviews and appraisals of receipts under direct taxes. This Report 
is arranged in: the following order:-

(i) Chapter 1 is a broad based review on the status of improvement of 
efficiency through the 'Restructuring' of the Income Tax Department 

(ii) Chapter 2 highlights the efficiency and effectiveness of administration and 
implementation of selected deductions ·and allowances under fucome Tax 
Act. 

(iii) Chapter 3 deals with some aspects of non-resident taxation with reference r:: 

to Double Taxation Avoidance Agreements (DT AA), and 

The observations included in this Report have been selected from the findings of 
test audit conducted during 2003-2004. 
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Overview 

Status of improvement of efficiency through the 'Restructuring' of the 
Income Tax Department 

Audit examined the status of improvement of efficiency and productivity of the 
Income Tax Department consequent to the implementation of a proposal for its 
restructuring in August 2000 by the Union Cabinet. 

. 
Audit noticed that efficiency, productivity and the methodology of ascertaining 
immediate revenue gains indicated in the proposal to the Union Cabinet were not 
defined and there was no mechanism to monitor and assess the performance in a 
transparent and verifiable manner. lncrea e in revenues from direct taxe was 
contributed predominantly by pre-assessment collections, which did not test the 
assessment, investigation or recovery skills of the increased workforce. Specific 
supporting data reflecting efficiency and productivity after re tructuring in area 
such as increased revenue, faster disposal of pending cases, reduction in the 
number of stop filers, quicker disposal of appeals and reduction in delay in is ue 
of refunds was not available. No detai ls of costs relating and consequent to 
restructuring were maintained. Rs.4.25 crore was spent on outsourcing in only 43 
CsIT charges. As many as 3750 posts, remained unfilled as on I April 2003 in 
nine States. Asse sing officers had, on an average, completed only 45 scrutiny 
assessments after restructuring as against an average of 82 per year before 
restructuring. Department had the potential of completing around 6 lakh 
assessments per year after restructuring whereas around only 1.80 lakh were 
completed per year on an average. Percentage of uncollected demand increased 
from 36.73 in 1991-92 to 45.61in2003-04. 

The average number of appeals disposed off by each Commissioner of Income 
Tax (Appeal ) in a month came down to 27.53 during 2003-04 as again t 43.12 
during 1999-2000. The period of redressal of grievance at first appellate level did 
not come down to the promised level of six months. Interest as a percentage of 
refunds increased from 10.36 in 1999-2000 to 18.26 in 2003-04. Average delay in 
payment of refunds increased from about 8 months in 1996-97 to I 0.36 months in 
1999-2000 and further to 27.38 month in 2003-04. Despite introduction of new 
chain system of internal audit, percentage of shortfall with reference to target had 
increa ed after restructuring (2002-03 & 2003-04) as compared to the pre
re tructuring period ( 1999-2000 & 2000-0 I ). 

Audit recommends that 

• the IT System of the Department should generate a specific set of 
information which can help effective!) monitor areas of improvement as 
visualized in restructuring proposals, 
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• working of chain system of internal audit be reviewed to ensure 
compliance with targets, and 

• the criteria for working out the ' cost of collection' , be critically reviewed 
after suitably factoring in ·pre assessment' collections, so as to present a 
transparent and correct picture of efficiency and productivity in this 
important area. 

Review on efficiency and effectiveness of administration and implementation 
of selected deductions and allowances under the income Tax Act 

Audit reviewed the administration and implementation of 'six' types of deductions 
and allowances granted under the Income Tax Act such as depreciation, 
deductions in respect of expenditure on scientific research, business of a hotel or 
an approved tour operator, profits and gains from export or transfer of film 
software/television software, profits and gains from industrial undertakings or 
enterprises engaged in infrastructure development and in respect of profits and 
gains from certain industrial undertakings other than infrastructure development 
undertakings. Its intention was to examine the adequacy of law, rules and 
procedures to safeguard the interests of revenue. Audit test checked around 1.3 
lakh assessments spread over three assessment years and found mistakes in 760 
cases involving tax effect of Rs.624 crore. In addition lacunae in law such as not 
defining 'tourist', 'plant', 'loose tools', 'manufacture and production', not 
disallowing 'duty drawback' receipts before granting deduction for export of 
software and so on involved revenue of Rs.35 .34 crore in 33 cases. Besides, test 
check of assessments of selected companies in 11, 615 cases revealed that 
depreciation granted under the Income Tax Act was greater than that available 
under the Companies Act which involved a tax effect of Rs. 7282 crore. 

Audit noticed maximum number of mistakes in availing depreciation allowance 
where revenue involved was Rs.320.50 crore in 499 cases followed by Rs.164.95 
crore in I 04 cases of incorrect deduction in respect of profits and gains from 
industrial undertakings or enterprises engaged in infrastructure development. A 
total number of 111 cases of mistakes in availing deduction in respect of profits 
and gains from certain industrial undertakings other than infrastructure 
development undertakings involved revenue of Rs 81 .21 crore. 

Audit recommends that 

• the department derive full potential of the software already available and 
maintain proper record of all exemptions, allowances and deductions 
allowed which would help in assessing and reviewing their impact, from 
time to time. 

• a well defined risk assessment and effective procedure for selection of 
cases for scrutiny may be introduced which could act as a deterrence 
against exploitation of summary assessments by unscrupulous assessees. 
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Responsibilities would need to be fixed especially for glaring omissions in 
scrutiny assessments contributing to loss of revenue besides conducting 
focussed and well targeted training programmes to upgrade the skills of 
the assessing officers on a continuing basis, 

• judicial decisions concerning significant and important provisions of the 
Act would need to be evaluated in the Board promptly and properly by 
devising an effective procedure of reporting and in coordination with the 
field offices, 

• terms such as ' tourist', ' plant', 'loose tools', 'services to tourist', 
'manufacture' and 'production' in the Act would need to be 
comprehensively defined so as to prevent inconsistent treatment and 
exploitation by assessees to the detriment of revenue and 

• rates of depreciation under the Income Tax Act may be aligned with those 
in the Companies Act by giving due consideration to the recommendations 
of the Shome Advisory Group and the Kelkar Task Force. 

Review on some aspects of non-resident taxation with reference to double 
taxation avoidance agreements 

Audit reviewed the status of administration and implementation of double taxation 
avoidance agreements (DT AAs) with selected countries including areas such as 
mutual agreement procedure, exchange of information, assistance in tax collection 
and taxation of non-residents engaged in maritime business. Audit also examined 
adequacy of action taken by the assessing officers to determine effective place of 
management of Mauritius based entities before allowing tax relief on capital gains 
consequent to issue of Board's circular of February 2003 and the landmark 
decision of Supreme Court in October 2003 . 

Audit noticed that the Board did not institute and ensure an effective mechanism 
of monitoring the income of Fils and their sub accounts in coordination with 
regulatory bodies like SEBI and RBI which would have helped in levying correct 
taxes on such entities operating in stock markets. Consequently, the ' tie breaker 
clause' in Indo Mauritius DTAA could not be applied proactively by assessing 
officers to determine the effective place of management in cases of entities 
claiming residence in more than one country including India. 

Audit noticed that important provisions of DT AAs were being inadequately 
administered which had adverse impact on revenues. Implementation of 
provisions relating to mutual agreement procedure, exchange of information and 
assistance in recovery of taxes was weak and ineffective, thus jeopardizing the 
interests of revenue. Taxation of receipts on sale of software by non residents 
needed clarification as substantial revenues were found locked up in litigation. 
Revenue to the extent ofRs.1350 crore was involved in all these cases 
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Audit also noticed mistakes such as inconsistencies in application of provisions of 
DT AAs on the one hand and provisions of the Act on the other, leading to 
irregular grant of exemptions and income escaping tax which involved a short 
levy of tax ofRs.440 crore in 3 14 cases. 

Audit recommends that 

• a holistic study of DT AAs be conducted to ascertain the benefits accruing 
to the nation, especially as these are not placed before Parliament. A well
designed and periodical cost benefit analysis would also need to be put in 
place. 

• Shortcomings in DT AAs, especially those relating to definition and 
operation of permanent establishment, limitation of treaty benefits and 
disallowing treaty shopping needed to be removed so as to curtail 
misp ·aced incentives and ensure that the benefits of DT AAs are availed by 
bonafide assessees. Taxation of income of non-residents from maritime 
business needed to be bestowed serious and urgent attention especially as 
the share of foreign vessels in overseas trade of India is 86 percent and 
assessments require correlation with applicable DT AAs. It needed to be 
ensured that the assessing officers did not treat issue of ' no objection 
certificates' to non residents or their agents, an end in itself. 
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• The average number of scrutiny assessments completed by an assessing officer 
was hardly 45 per year after restructuring as against an average of around 82 
before restructuring even though the number of as essing officers and 
supervisory officers had increased substantially. Increase in disposal of 
summary as essment case was more due to processing of returns on AST 
software and outsourcing of data entry, costs of which were not projected in 
the proposal for restructuring. 

(Para 1.23 & 1.21) 

• Board did not lay down nor enforce a uniform policy for monitoring and 
reducing the number of stop filers and realizing the revenue due from them. 

(Para 1.24) 

• Percentage of uncollected demand increased from 36.73 in 199 L-92 to 45.61 
in 2003-04. 

(Para 1.18) 

• Board did not issue clear instructions for maintenance of statistics in respect of 
revenue involved in appeals filed and disposed off. The average number of 
appeals disposed off by each Commissioner of Income Tax (Appeals) in a 
month came down to 27.53 during 2003-04 as against 43.12 during 1999-
2000. The period of redressal of grievance at first appellate level could not 
come down to the promised level of six months from 18 months. 

(Para 1.25) 

• The amount of interest paid on refunds increased by more than 300 percent 
between l 999-2000 and 2003-04. Interest as a percentage of refunds 
increased from 10.36 to 18.26 during this period. Average delay in payment 
of refunds increa ed from about 8 months in 1996-97 to 10.36 months in 
1999-2000 and further to 27.38 months in 2003-04. 

(Para 1.26) 

• Despite introduction of new chain system of internal audit, percentage of 
shortfall with reference to target had increased after restructuring as compared 
to the pre-restructuring period. 

(Para 1.29) 
• Audit recommends that 

>-- the IT System of the Department should generate a specific set of information 
which can help effectively monitor areas of improvement a visualized in 
restructuring proposals, 

~ working of chain system of internal audit be reviewed to ensure compliance 
with targets. and 
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;... the criteria for working out the 'cost c;>f collection' , be critically reviewed after 
suitably factoring in 'pre assessment' collections, so as to present a transparent 
and correct picture of efficiency and productivity in this important area. 

(Para 1.34) 
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1.1 · . Introduction 

1.1. l Reform of tax administration is an integral part of tax reforms. With this 
background, the C~ntral Board of Direct Taxes (the Board) proposed to the Union 
·Cabinet in July 20b0, a scheme of restructuring of the·Jncome tax department to 
improve efficiency

1 
and effectiveness through induction of technology. 

I 
I 

· 1.1.2 An exponei;itial increase in volume of work over the years was considered 
to have led to prob~ems such as 

0 increase in pendency of income tax assessments.-
1 • 

@ increase in number of stop filers. 
o increase in arrears of taxes. 
0 increas~ in the number of taxpayers per Commissioner of Inc.ome Tax 

(CIT). 
e deterioqi.tion in span of control at other ·levels that undermined 

efficiency and effectiveness. 
e increas~ in average delay in issue of refunds resulting in huge outgo of 

interest i · · 

@ virtually inoperative existing manual system due to unprecedented 
growth 1.n tax payers and large volumes of work breeding inefficiency, 
harassment to tax payers and corruption, and 

® deterioqi.ting career prospects of officers in the Indian Revenue Service 
at a fast pace making ·them lag behind other comparable Centrall 
Services. 

1.2 Proposal 

i 

1.2;1 It was felt; after an 'in-house' exercise undertaken in the department 
(Mishra Committee Report, 1998), that any meaningful improvement in tax 
administration could come only through a 'comprehensive globaJl ·solution' that 
provided for full-scale induction of information technology. This would improve 
taxpayer service, provide a user-friendly environment and enable handling of 
growing volumes of workload. 

1.2.2 The propos3.l aimed, therefore, to restructure the department, retrain and 
reorient its personnel through 

~ functionaliiation, to increase productivity, 
@ increase in 

1 
the number of officers rationalizing the span of control for 

better super;vision, control and management of workload, 
@ improvement of tax payer services and 
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o reorientation, retraining and redeployment of surplus staff by increasing 
the levels of existing work norms and providing appropriate incentives like 
promotions commensurate with increased productivity. 

L2.3 Accordingly, the proposal in.volved creation/abolition of various posts in 
the department. Overall strength of the department, consisting of 57 ,989 posts 
before restructuring, was to be decreased to 55,234 after restructuring resulting in 
net decrease of 2,755 posts. The number of officers in higher cadres was 
increased whereas in the lower cadres, the number was decreased as shown in 
TabRe JI. below: 

CCIT 80 
CIT 402 296 
Addl CIT 339 130 
JCIT 453 194 
DCIT 1033 207 
ACIT 648 86 
ITO 3261 946 
Total 6172 1939 

1.2.4 As the total number of tax payers had gone up from 160 lakh as on 1 April 
1997 to 250 lakh as on l April 2000, the effective span of control would be over 1 
lakh tax payers per CIT, 33,000 per Range and 6,600 per Ward. The proposal 
apparently recognized the fact that the number of employees need not increase 
continuously with increase in number of · taxpayers and that the additional 
workload would be handled through greater computerization, increase in 
productivity and rationalization of work practices. Productivity per employee was 
proposed to be increased from 265 registered taxpayers as on 1 April 1997 to 400 
on 1 April 2001, 600 as on 1 April 2004, 900 as on 1 April 2007 and 1,350 on 1 
April .2010. Thus, the same number of employees was expected to provide quality 
service to a much larger number of taxpayers. The term 'productivity' and how to 
measure and verify the same were not defined or described in the proposal to the 

.Cabinet. 

1.2.5 Redressal time of grievances of tax payers at the first level of appeals viz. 
CIT (Appeals) was sought to be reduced from 18 months to 6 months in line with 
internationally accepted norms. It was projected that this would release 
substantial tax revenue locked in appeals and reduce uncertainty for taxpayers. 

1.2.6 Besides strengthening and . augmenting the representation of the 
department in each bench of ITAT

0

, addition of new Directorates, creation of 
additional posts of ministerial staff in areas of record management and reduction 

• ITAT- Income Tax Appellate Tribunal 
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' 

in posts of peons, i~ was· proposed that internal work study norms for the Jong run· 
would be recast ba~ed on cost of collection per registered tax payer and number of 
registered tax payers per employee. , 

1.2. 7 Finally, direct tax laws, rules, administrative rules and guidelines were 
decided to be amended or relaxed as found necessary after following prescribed 
procedure in order ~o give full effect to the proposals, 

1.3 Proposed hnpact 01r benefits of restructuring 
I 
I. 

1. 3 .1 Standardization of Work norms:- As work norms were to be 
standardized for all employees with reference to the number of tax payers, every 
employee was exp~cted to assume ownership of organizational goals resulting in 
higher productivity

1 
and effectiveness. No mention was made in the proposal as to 

when and with respect to which.data, the work norms would be standardized. 

1.3.2 Downsizilllg:- There was to be downsizing of income tax bureaucracy by 
4. 7 5 percent. Stagnation was ·expected· to be reduced at all. levels, which was to 
improve employee morale and prepare the department for. induction of 
technology. i . 

1.3.3 Cost Impii~ations:- By applying incremental cost method', a saving of 
Rs 3.05 crore in the short run, on salaries and wages under the 'current' rates of 
DA and rules for. other perquisites as a result of the proposal was projected. 
Accordingly, no additional expenditure was provided under this head. It was also 
mentioned that by.adopting the 'MeanPay Method', based on mean pay in each 
scale for estimating the costs of creating new posts, the financial implication of 
restructuring was estimated at Rs. 42 crore. Vacancies were proposed to be filled 
by promotion arid .not.by direct recruitment. and, therefore, there was to be much 
less immediate fin~ncial impact. It was concluded that even if the proposal did 
result in an estimated financial burden of Rs. 42 crore under the 'Mean Pay 
method', this shou~d be viewed as cost incidental to the· process of modernization 
and induction of technology .. Over a period of time, it was felt that there would be 
a marginal increase in expenditure, in relation to overall tax collection; 
incremental tax collection and the 'existing' wage. bill. It was expected that 
consequent to mqdernization and computerization, ·average cost of collection 
would fall inspite 9f the estimated financial cost of restructuring. The mechanism 
of working out th~ cost of collection and the allocation of appropriate 'weightage' 
to pre assessment collection that did not exactly test the investigation or 
assessment or recovery skills of the officers of the department, were not spelt out 
in the proposal to t.he Cabinet. 

' 
• Incremental cost method:- pay drawn on promotion minus pay drawn immediately before 
promotion 
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1.3.4 Productivity:-Based on the workload relating to tax payers registered as 
on 1 April 1997, it was proposed that there would be an estimated 200 per cent 
increase in productivity at organizational level. Here also, the meaning of 
'productivity', the method of monitoring· or verifying the increase, if any, were not 
mentioned in the proposal to the Cabinet. 

1.3.5 Additional Revenue Gains:- Consequent to restructuring, the Department 
was expected to be well placed to deal with key areas of non-compliance. This, in 
turn, was to have led to an 'immediate' impact on revenues due to the enhanced 
ability to deal with 'stop-filers' estimated at Rs.2800 crore. Another Rs.6000 
crore was estimated to be the additional impact on revenues from disposal of 
pending assessments. Increase in the number of first appellate authorities and Tax 
Recovery Officers (TRO) were expected to contribute an estimated Rs. 7500 crore 
to the revenues. Interest burden on refunds was projected to come down by 
Rs.350 crore per annum with early issue of refunds.: The long run impact in 
increased tax buoyancy was expected to be much in.ore. The definition of 
'immediate' impact on revenues was conspicuous by its absence in the proposal to 
the Cabinet. 

1.3.6 Chain System of Inteirnal Am:iit A new chairi system of internal audit 
was separately introduced in December 2001 by the Board in the field offices 
ostensibly with a view to strengthening the internal check of assessments and 
refunds besides expanding on coverage and involving personnel from all 
assessment circles. Prior to restructuring, the 'Internal Audit' set up, consisting of 
In~ernal Audit Parties (IAP) and Special Audit Parties (SAP) was a separate entity 
within the Department. New system. of internal audit was introduced after 
approval of the scheme of restructuring by the Cabinet, under the administrative 
powers of the Board. 

1.4 Conditions of approval 

The Cabinet approved the proposal of the Board/Department of Revenue on 31 
August 2000 subject to the following conditions:-

Gj An 'MOU' should be entered into between the Government and the Board 
in regard to increased revenue generation. 

0 In order to reduce public harassment and ensure accountability, specific 
steps needed to be taken to strengthen the vigilance and accounting 
machinery in the Board, and 

1:1 The redeployed manpower needed to be fully trained in computer 
· technology within a period of five years so as to improve the tax 

administration. 
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1.5. Audit objectives 

Audit undertook the review with a view to ascertaining 

• the extent of achievement of promised ' immediate' revenue gains 
• the status of fulfillment of conditions laid down by the Cabinet while 

according approval 
• the extent of improvement in efficiency after restructuring in areas such as 

assessments, issue of refunds, disposal of appeals, increased revenue 
generation, quality of assessments, effectiveness of anti-tax evasion 
measures, widening of tax base, number of tax payers serviced/handled, 
tax payer grievances and so on, 

• whether there were verifiable and documented means of ensuring that the 
achievements are objectively measured, recorded and internally verified, 

• that all direct and indirect costs involved in implementation of the scheme 
of restructuring have been properly and adequately accounted for and all 
expenditure has been incurred with the sanction of the competent authority 
in accordance with the prescribed procedure, and 

• the extent of improvement, consequent to the change in or augmentation of 
the system of internal control and monitoring mechanism. 

1.6 Audit methodology 

1.6. 1 Consultation with Ministry/CBDT 

The Secretary, Ministry of Finance, Department of Revenue and the Board were 
informed in December 2003 about the selected review topics for Audit Report 13 
of 2005 of the Comptroller and Auditor General of India requesting them to issue 
suitable instructions to field formations in the Income Tax Department to produce 
relevant records to audit teams from the field offices for examination and study. 

1.6.2 In February 2004, references were made to the Board to make available 
their relevant records relating to the scheme of restructuring for audit scrutiny. 
Comments of the Board were also sought ( 13 February 2004) on certain basic and 
essential aspects of the scheme. These aspects included 

• status of implementation and monitoring of the scheme of restructuring, 
• mechanism of monitoring progress and achievements, 
• status of fulfillment of conditions subject to which Cabinet approved the 

scheme, 
• status of realisation of immediate or short term benefits promised in the 

scheme, 
• status of induction of technology, 
• details of placement of manpower and training, 
• details and position of improvement in efficiency and performance m 

various areas, and constraints faced in implementation of the scheme. 
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1.6.3 Reply was received from the Board in August 2004. It was stated t~at all 
activities of the department were being monitored by the respective Members of 
the Board within the sphere of their responsibilities. While giving details of status 
of implementation of the scheme, only overall and all India position regarding 
collection of taxes, arrear collections, refunds, appeals and status of induction· of 
technology were given. These details have been analysed in the succeeding paras 
on related aspects. However, nothing was mentioned in the reply about the status 
of fulfillment of conditions laid down by the Cabinet and constraints· faced· by the 
department, if any, in implementing the scheme. 

1.6.4 A reference was also made to the Secretary to Government of India, 
Ministry of Finance, Department of Revenue.in August 2004 seeking the status of 
fulfillment of these conditions. Reply has not been received. 

L 7 Offices selected for review 

Nine field offices as detailed below, were selected for study and examination of 
the relevant and concerned records. The selection was done on the basis of their 
contribution to the total collections from direct taxes. In the financial year 2002-
03, contribution from these states was Rs.73,765.89 crore and formed 89 per cent 
of the total collection.ofRs.83,088.57 crore from direct taxes. The selected offices 
were:-

0 Andhra Pradesh 
0 Delhi 
@ Gujarat 
® Kamat aka 
@ Madhya Pradesh 
© Maharashtra 
ID Tamil Nadu 
@ Uttar Pradesh, and 
@ West Bengal 

1.8 Period covered 

. Audit attempted to examine the relevant records of the department for the period 
1999-2000 to 2003-04, i.e., two years prior to and two years after the 
restructuring, including the year of restructuring. 

1.9 CsIT/Units selected for review · 

CsIT were selected on the basis of revenue collection. Within the sele~ted CsIT, 
selection of DCIT/ACIT was 100 percent and that of ITO, one under each CIT 
was done on random basis as indicated in Table 2 below:-. 
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Table 2: Selection of units for review 

Andhra Pradesh 30 14 14 252 68 
Delhi 20 20 17 3 331 23 
Gujarat 58 3 3 NIL 487 9 
Kamataka . 36 7 7 NIL 60 19 
Madh a Pradesh :7 4 4 NIL 149 . 32 
Maharashtra 46 27 22 690 50 
TamilNadu w 5 5 NIL 177 36 
Uttar Pradesh 16 8 8 284 40 
West Bengal 31 9 9 130 42 

i 
1.10 Cases sellected not produced to audit 

1.10.1 Records and returns identified for requisition were essentially monitoring 
reports, periodical returns to Board, assessment records and statistical data on 
recovery, appeals and refunds. 

l.10.2 Records and returns of Income Tax offices in Ahmedabad, AUahabad/ 
Lucknow, · Bang1alore, · Bhopal/Indore, Chennai, Delhi, Hyderabad, Kolkata/ 
Durgapur, Mumoai, Nagpur and Pune were selected for test check. 

' i 
1.10.3 On an a~erage, 50 percent of total scrutiny cases, 2 percent of total 
summary cases, 10 per cent of total appeal cases (minimum 100 cases) and 10 per 

· cent of highest vMue refund cases were selected for test check and statistical data. 

1.10.4 Details of cases selected for test check are given in Appendix 1. 
' . 

1.10.5 In these selected states, 20,018 scrutiny, 46,856 summary, 6,567 appeal 
and 14,522refu~d cases were selected and requisitioned for the purpose of review. 
The department 1 did not produce 6,576 scrutiny cases, 16,015 summary cases, 
1,331 appeal cases and 5,304 refund cases. 

1.10.6 Audit also compared and analysed the data available in its earlier Audit . 
Reports fumishep. by the Board with the current data made available by the Board 
for arriving at some indicators of its performance relating to both 'pre' and 'post' 
·restructuring periods. 

I 
: 

loll Meetings with departmental authorities 

1.1 Ll A numb~r of meetings were held with departmental authorities at various 
levels in Delhi by the Principal 1:0irectoriDirector, Direct Taxes ·to ascertain ·the 
position regarding implementation of the restructuring scheme, monitoring and 
verification system worked out by the department to watch the results of the 
scheme, internal control and record . management system developed by the 
department for the purpose and other related issues ]ike production of records etc. · 
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1.11.2 At the draft review report stage, an Exit Conference of Member (A&J) of 
the Board and Principal Director (Direct Taxes), office of the Comptroller and 
Auditor ·General of India was held to discuss the audit conclusions and 
recommendations proposed to be included in the Audit Report. The results of the 
discussion have been incorporated in this report at appropriate places. 

1.11.3 In the initial meetings, the department could not provide information as to 
how implementation and results of the restructuring were being monitored and 
measured, who was the monitoring authority, what was the controlling system and 
other related issues. . In one such meeting, it was reported that a three-member 
committee consisting of three CsIT, was formed to look after the implementation 
of the scheme of restructuring. Later this committee was stated to have been 
disbanded and all the records sent to Deputy Secretary, Ad VII section under 
Member (Personnel), of the Board. However, in a meeting with Ad VII section, 
only one main file (note portion and correspondence portion) regarding proposal 
of restructuring with related details and Cabinet approval was made available. No 
other files and records were stated to be available with Ad. VII section. 

1.12.1 Sfaff positnonu 

One reason for restructuring of the department, as stated in the Cabinet Note, was 
poor career management and promotion prospects resulting in demoralization of 
officers in the Indian Revenue Service making them lag behind other comparable 
Central· Services. At the same time, downsizing of the Income Tax bureaucracy 
was estimated at 4.75 percent. Accordingly, various posts were created/abolished 
in the department. Though, there was expected to. be an overall decrease of 2,755 
posts in the staff strength of the department, in real terms the sanctioned strength 
of the supervisory, assessing, appellate and recovery officers increased whereas in 
the lower cadres the sanctioned strength decreased. Details are given m 
Appel!1ldlfrx 2. 

1.12.2 As per the proposal submitted to the Union Cabinet, on an average, for 
every CCIT there should have been 6.02 CsIT and for every CIT, there should 
have been 10.45 Addl.CsIT/JCIT/ DCIT/ACIT/ITO .. 

1.12.3 Audit attempted to verify the position in selected charges. In Andhra 
Pradesh, Madhya Pradesh, Maharashtra and Uttar Pradesh charges, the number of 
CsIT per CCIT and the number of Addl.CsIT/JCIT/DCIT/ACIT/ITO per CIT 
were closer to the figures proposed to the Union Cabinet. However, these ratios 
were substantially different in the charges of Delhi (4 & 8.61), Gujarat (8.87 & 
8.49), Karnataka (6& 10.63) and West Bengal (6.4 & 8.5). 
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· 1.12.4 Above analysis indicates that as compared to the recommended figures, 
there were relativ~ly larger number of CCsIT and CsIT in Delhi, larger number of 
CsIT in Gujarat, larger number of Addl.CsIT/JCIT/DCIT/ITOs in Karnataka and 
lesser number of Addl.CsIT/JCIT/DCIT/ITOsin West Bengal charges. 

1.12.5 Position of sanctioned p;osts pre-restructuring (as on 1 April 2001) and 
post-restructuring' (as on 1 April 2003) of the selected charges are given in 

I I . ' 

Appendix 3. ] , 

1.12.6 Audit notic~d that all posts sanctioned in pursuance of restructuring had 
not been filled up. In Andhra Pradesh, Delhi, Gujarat, Karnataka, Maharashtra, 
Madhya Pradesh, ;Tamil Nadu, Uttar Pradesh and West Bengal charges as many as 
3, 750 posts from I Inspector and below had remained unfilled as on 1 April 2003. 
Details are given in Appendix 4. 

1.12.7 In the charges of Andhra Pradesh, Gujarat, Karnataka, Madhya Pradesh, 
Tamil Nadu andf West Bengal, the vacancies as a percentage of sanctioned 
strength were suhstantially high and ranged from 11.29 to 18.38. 

1.12.8 In Delhi charge, the post restructuring working strength in the cadre of 
CIT I Addl CIT ex deeded the sanctioned strength. No reasons for the excess 
working strength ,w~re given. , . 

i I ; · 
I I 

1.12. 9 Reasons for' vacancies were generally stated to be promotion to the higher 
grade, transfer to other regions and retirement/VRS/death of officers. 

1.12.10 Audit coµld not ascertain as to how posts in large numbers could continue 
to remain unfilled for long periods of over three years. This indicated that these 
posts would. be : redundant and not necessary. Incidentally, according to the 
instructions of Ministry of Finance in O.M No7 (7)-E (Co-ord)/93 dated 3 May 
1993, these post~ would be deemed to have been abolished if they continued to 
remain unfilled fdr a period exceeding.one year. 

I 

1.12.11 During ~Exit Conference' . the Board stated thcit vacancies in various 
cadres were due to factors outside the control of the Board. There were 
Govern~ent of :Incj.ia' s instructions for making no fresh recruitments. Staff 
Selection Comrtj.ission had ·not held any examination for fresh recruitments. 
Judicial proceeqings ·on seniority related issues also contributed to delays. 
Recruitment rule8 for all cadres were also being formulated. 

1.13 Cost implication 
' 

1.13 .1 No additional expenditure was specifically provided for implementation of 
the scheme of rdstructuring though financial implication, by adopting "Mean Pay 
Method" was estimated at Rs.42 crore. 

i 
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1.13.2 Audit noticed that the department had not maintained separate accounts for 
expenditure relating to its restructuring. To analyse the impact of the restructuring 
on the expenditure of the department, various sub head wise details were called 
for. It was, however, intimated by the Board that details of expenditure on office 
furniture, accommodation, office building, telephone expenses, vehicles and other 
office expenses could not be provided as . no such separate details were . 
maintained. 

1.13.3 The Board in their letter dated 20 August 2001 asked all the cadre 
controlling ccsn to submit revised estimates of expenditure for budget .of 2001-
02 including additional funds required under different heads on account of 
restructuring. Detailed note was also required to be furnished showing the method 
adopted in working out the additional requirement. 

1.13 .4 The West Bengal charge in letter dated 18 September 2001 sent to the 
Board, made a budget proposal of Rs.16.66 crore under the head "office 
expenses" for the financial year 2001-02 including a sum. of Rs. 6.11 crore 
exclusively to meet expenditure relating to restructuring leaving the remaining 
amount of Rs.10. 5 5 crore for "office expenses· general". An amount of Rs. 9. 04 
crore was sanctioned, without allocating any separate budget for restructuring,· 
which was fully spent during the financial year 2001-02 under the head "office 
expenses". It was intimated that expenditure on restructuring was not· exclusively 
monitored. 

1.13.5 In CCsIT, Indore and Bhopal charges in Madhya Pradesh, the expenditure 
under the head 'office expenses' increased by 14.61 percent, 35.95 percent, 40.55 
percent and 19 .14 percent during financial years 2000-01, 2001-02, 2002-03 and 
2003~04 respectively over the preceding financial years. This increase was due to 
booking of expenditure on· "Modernisation and Technology" under the head 
"office expenses". 

1.13.6 The Board, therefore, did not have a mechanism to monitor the progress of 
its promise of a saving of Rs.3.05 crore on salaries and wages consequent to 
up gradation of posts after restructuring. 

1.Jl.4 Comp1ll!terisatfollll Efforts 

1.14.1 The computerisation of Income Tax Dep~ment was started in 1994. A 
review on "Computerisation in the Income Tax Department" has already appeared 
in Audit Report No.12 of2000, which remarked as follows:-

i). Computerisation programme suffered from lack 'of proper planning. 
None of the projected milestones could be achieved due to "ad hoc" 
changes made from time to time in the programme· 

ii) Against the conventional practice, the hardware was procured. well 
before framing of the software design document, leading to improper 
hardware sizing. Further, bottlenecks such as non-feadiness of 
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sitesltermiftal bank's delay in the implementation of software application 
systems <i;nd delayed acquisition · of leased lines leading to non
connectivi~ of PCs with RCCINCC contributed to an overall slowdown 
in the implementation of the computerisation programme. . · 
While some progress was made in implementation of TAs2 and PAN 
allotment,· the progress in other areas· like Als3, AST', IRLA5

, TDS, 
iii) 

MIS, EF$6 and MMS7 etc. did not gather momentum despite the 
hardware ;and software facilities existing for this. 

1.14.2 The Board informed in September 2001 that two standing committees had 
been formed with Member of the Board as Chaii-man and CCsIT as members to 
achieve the implementation of application system. Progress in areas such as 
processing of returns on AST software, OLTAS8

, eTDS9 etc., appear to have since 
taken place. The: field of computerisation, being technical and a potential subject 
for separate review has been left out of the purview of the present study. 

1.15 Results o~ promised benefits of restructuring 
. i . . 

1.15 .1 The depaft;ment was expected to be well placed to deal with key areas of . 
non-'compliance :consequent to restructuring, which in turn was to have 
'immediate' impact on revenues. The term 'immediate' was not defined. 
Additional revenue gains of Rs.2,800 crore from dealing with stop filers, Rs.6000 
crore from dispqisal of pending assessments, Rs.7500 crore by increasing the 
number of first appellate authorities and TROs and Rs.350 crore from reduced 
burden of interest on refunds were estimated. 

1.15.2 Audit attempted an analysis of each area of such additional revenue gain 
from a test check of records produced by the department. . Results of the analysis 
are given below. ; . 

1.16 Collection from direct taxes .. 

1.16.1 The Board intimated in August 2004 that the collection of Direct Tax 
revenue had incr.~ased from Rs.68,613 crore in 2001-02 to Rs.1,05,049 crore in 
2003-04 which ttanslated into an increase of Rs.36,436 crore (53 percent growth) 
over a period of three years after restructuring of the Department. While on the 
face of it, this ,is correct, a much deeper and careful analysis is required to 
appreciate the extent of improvement in efficiency that can be entirely attributed 
to the gains fro~ restructuring. It also needs to be noted that pre assessment 

1 Regional Computer Centre/National Computer Centre · 
2 Tax Accounting System 
3 Assessee Information System 
4 · I 

Assessment Information System 
5 Individual Running Ledger Account 
6 Enforcement Irifoirnation System 
7 Manpower Management System 
8 Online Tax Accounting System 
9 Electronic Tax Deduction at Source 
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collections such as TDS, advance tax and self assessment tax contribute as much 
a 85 per cent of total collection which do not directly test either the investigative 
or assessment or recovery skills of the assessing or supervising or higher officers 
of the department. Audit attempted an analysis of these aspects despite various 
constraints as mentioned in paragraph 1.11 above. 

1.16.2 Details of Direct Taxes collections for the period from 1991-92 to 2003-04 
are given in Table 3 below: 

(Rs. in crore) 

Table 3: Direct Taxes Collections 

Year Pre-assessment collections Post assessment Total I Refunds Net 

f-Tos 
colle~ns collection collection 

Advance Self Asstt Regular Other 
Tax Asstt Receipts --1991-92 59761 8467 11 77 1568 803 17990 3408 14582 

1992-93 6209 9918 1 2038 2114 884 21164 3655 17509 ,_____ - -- -
1993-94 7283 L.....!J. 908 2407 3097 683 24566 5387 19179 
1994-95 9604 144951 24 14 30 13 1011 30537 4686 25851 

- - - _.._ 
1995-96 13946 16349 2814 5769 1196 40073 7999 32074 

-
1996-97 15334 19679 3289 5532 2528 46363 9562 36801 - - _,____ -
1997-98 13788 21061 4245 4954 1637 45685 8568 37117 

I-- - -
44769 1998-99 16258 24365 4736 6825 284 1 55024 10255 

1999-00 18546 30849 4509 6766 7165 67835 11488 56347 - - -
2000-01 28213 32614 5841 8121 5420 8021 I 1275 1 67460 
2001-02 32672 34094 1 5479 9492 4094 85833 17220 68613 
-- - >-- -

2002-03 36568 49158 6414 10745 2184 105069 2203 1 83038 
t2003-04 -

- ~-

104949 42955 58713 9852 16015 3150 130685 25736 

1.16.3 Though collection from direct taxes have increased at a higher growth rate 
in the two years post restructuring, the department did not maintain any analysis 
of the reasons for this growth so as to establish or correlate the same entirely or at 
least substantially to the positive outcome of and improvement of efficiencies in 
assessment and collection functions consequent to the implementation of the 
scheme of restructuring. 

1.16.4 In the 'Exit Conference', the Board accepted that such detail s were not 
available with the Board/Department. It was, however, stated that once the 
process of computerization was completed, such information would be avai lable. 
It was al o felt that the quality of scrutiny assessments had improved in so far as 
only sustainable additions were being made reducing in:fructuous demands. 
However, no data in support of Board's claim was made available. 

1.16.5 Audit analysed the average growth of net collections from 1991-92 to 
2003-04. During pre-restructuring period, i.e., 1991-92 to 2000-01, average 
annual rate of growth of net collection wa 18.6 percent and for the period 2001-
02 to 2003-04, i.e., post-restructuring period, it was 23.7 percent. The period 
2000-0 I to 200 1-02 has not been considered for the analysis being a transitional 
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phase and as the growth rate was only 1.7 percent in 2001-02. Comparison of two 
figures of average rate of revenue growth in the pre and post restructuring periods 
shows that there 'Yas increase of about 5 percent after restructuring. 

1.16.6 Analysis .of collections from 1991-92 to 2003-04 revealed that pre 
assessment collection as a percentage of total collection during the period 1991-92 
to 2003-04 fluctuated between 80 arid 88 whereas post assessment collection as a 
percentage of tot~l collection varied from 20 to 12. During the period 1999-2000 
to 2003:-04; the share of pre assessment collection in the total collection rose from 
79.46 percent to 85.33 percent whereas that of post assessment collection declined 

I 

from 20.54 percent to 14.67 percent during the same period. Details are given in 
Table 4 below:-

1991-92 86.83 
1992-93 85.83 14.17 
1993-94 87.92 15.39 
19~4-95 86.82 13.18 
1995-96 82.62 17.38 
1996-97 82.61 17.38 
1997-98 85.57 14.43 
19~8-99 82.43 17.57 
1999-00 79.46 20.54 
2000-01 83.12 16.88 
2001-02 84.17 15.83 
20Q2c03 87.69 12.31 
2003-04 85.33 14.67 

1.16. 7 Although ithe total collections during the period 1999-2000 to 2003-04 had 
increased substantially, it was more due to the increase in pre assessment 
collection rather, than post assessment collection. The growth in collection, 
therefore, cannot exactly be attributed to the special efforts of the Income Tax 
Department after restructuring especially in the fields of investigation, 
assessment or rec;overy. 

1.16.8 According to the Mishra Committee Report, that formed the basis of the 
proposal to the Union Cabinet, the post assessment collection at optimal level 
could be expected to be increased by an estimated Rs.4000 crore per year. The 
proposal to the ~abinet had estimated 'immediate' additional revenue gains of 
Rs.6000 crore due to disposal of pending assessments . 

. 1.16.9 Audit attempted to verify the additional revenue gains as a result of 
disposal of pending assessments after restructuring. The Board, however, replied 
that the details only of total direct taxes collections could be provided. Details of 

I 
additional demand raised through scrutiny assessments were not maintained and, 
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therefore, could not be provided.· Consequently, percentage of additional revenue 
to gross collection was also not provided. Audit was not· able to ascertain as to 
how in the absence of these vital data and statistical information on performance, 
the Board was assuring itself of improvement in efficiency from its field 
formations in a regular and transparently verifiable manner. 

1.16.10 During 'Exit Conference', the. Board stated that increase in revenue was 
due to increase in efficiency after the restructuring of the department, which in 
turn had enabled them to process more summary assessments resulting in higher 
revenues. However, no data in support of Board's claim was made available. 

1.16 .11 In the absence of the above data, audit attempted an analysis of the post 
assessment· collections. Average annual growth rate of post assessment 
collection for the period 1991-92 to 2000-01 worked out to 21.4 percent whereas 
that for the period 2001-02 to 2003-04 worked out to 18.8 percent only. · The 
growth rate of post assessment collection after restructuring period has, thus in 
fact, declined (Talble 3 refers). The levels, indicated in the Mishra Committee 
Report or the proposal for restructuring, were, thus, not only not achieved but the 
levels had declined compared to the position prior to restructuring. 

1.16.12 Details collected from _selected charges of Delhi, Maharashtra, Tamil 
Nadu and West Bengal also revealed that the growth in collection of direct taxes 
continued to be predominantly due to tax paid by the assessees at the pre 
assessment stage. Position of these four states is given in Appendix 5. 

1.17 PosnfoHn of revemue collection. in test checked cases 

1.17.1 Audit made an attempt to analyse the position of revenue coHectiori in test 
checked cases on the basis of income returned by assessees, . additions made 
during assessments, total demand raised, pre-assessment payments, appeals filed 
with revenue effect and cases decided in· favour of or against revenue at first 
appeal. The information on above lines could be collected only from selected 
offices in Hyderabad (Andhra Pradesh charge), Delhi, Mumbai, Pune, Nagpur, 
Nasik, and Thane (Maharashtra charge), Bhopal and Indore (Madhya Pradesh 
charge), Tamil Nadu and Kolkata region (West Bengal charge). 

1.17.2 Audit test checked 8539 cases in above charges and noticed that 

o against the total demand of Rs.14,548 crore raised in these cases, only 
Rs.2820 crore of additional demand (19.4 percent) was raised as a result of 
assessment and investigation by the assessing officers, 

o pre-assessment collections amounted to Rs.11728.94 crore .. which 
represented 80.6 percent of the total demand raised, 

o appeals were filed in 857 of these 8539 cases involving revenue of Rs.903 
crore. Only 180 cases (21.0 percent of appealed cases) involving revenue 
ofRs.86.32 crore (9.6 percent of appealed revenue) were decided in favour 
of revenue at the first appellate stage. Remaining 677 cases (79 percent of 
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cases appealed against) involving revenue of Rs.816;83 crore (90.4 percent 
of revenue involved in these 857 cases) were either decided against the 
revenue or remained undecided. Details are given in Appendnx 6. 

1.18 UncoUectecll !lllemaml!s 

1.18.1 Every year thousands of crores of rupees are, collected from Direct Taxes 
and almost equal ~mount remain uncoHected at the end of the year. After 
restructuring of the C:lepartment, position of uncollected demands has not changed 
much as given in Ta,bRe 5 below. 

(Rs il!Jl Clt"Oire) 

Table 5: :uncollllectedl deman.dls 

1991-92 14574 .36.73 

1992-93 I 16752 9211 35.48 
1993-94 I 19183 10780 35.98 
1994-95 ' 25851 22699 46.75 
1995-96 32074 28970 47.46 
1996-97 ' 36801 33585. 47.71 
1997-98 I 37116 41230 52.63 
1998-99 44769 44143 49.65 
1999-00 i 56347 52970 48.46 
2000-01 ; 67460 56431 45.55 
2001-02 ~ 68613 . 90177 56.79 
2002-03. 

' I 
83038 67638 44.89 

2003-04 ! 104949 88017 45.61 

i 
1.18.2 Percentage of uncollected de,mand had gone up to 56.79 in the year of 
restructuring of the Income Tax Department, i.e. 2001..:02 from 45.55 in 2000-01. 
In 2002-03 and 2003-04, it came back to pre-restructuring level of about 45 

! percent. 

1.18.3 With a view to further analyzing the position of collected and uncoHected 
demands, records fdr 1999-00 to 2003-04 were 'test checked' in the nine selected 
field offices mentioned in para 1.7. Uncollected demand as a percentage of total 
demand in all the selected charges for this. period was above the all India average 
implying that the p~rcentage of total collection in these charges was below the all 
India average figures. Only exceptions noticed were Madhya Pradesh charge in 
2000-01 and West Bengal charge in 2002-03. Details are given in Appendix 7. 

l.19 Recoveries by TRO (Alll! India posfttim:n) 

1.19.1 The administrative. machinery of tax recovery was strengthened by 
allocating one TRQ exclusively to each range consequent to the restructuring of . 
the department. Cqllection unit in a range, headed by one TRO, has. been made 
responsible for coHection, recovery and refund of taxes. Accordingly, sanctioned 
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TR Os 
Inspectors/ 
Su ervisors 
UDCs 
LDCs 
Stenographers 
Notice Servers 
Peons 
Total 

strength of TROs was increased from 204 as on 31 March 2001 to 472 after 
restructuring representing an increase of 131 percent. The sanctioned strength 
was further increased to 509 as on 31 March 2003 but decreased to 462 as on 31 
March 2004. 

1.19.2 The Board informed (August 2004) that cash collection out of arrear 
demand had increased from 6.85 percent as on 1 April 2001to7.4 percent as on 1 
April 2003. There was stated to have been even greater improvement in the ratio 
of cash collection out of current demand, which was stated to have increased from 
12.61 percent in 2001-02 to 24.55 percent in 2003-04. 

1.19.3 Audit made an attempt to analyse the results .of increased strength of TROs 
after restructuring on the revenue coHections. Effective and efficient recovery of 
tax is possible if the tax recovery machinery is strong and fully equipped with the 
full strength of the sanctioned staff. Audit noticed that not only were there 
vacancies in almost all cadres of tax recovery machinery but also the sanctioned 
strength itself had declined from 2867 in 2001-02 to 2498 in 2003-04. The 
reasons for this decrease in sanctioned strength were not given. Position of staff 
as on 31 March 2002, 31 March 2003 and 31 March 2004 is given in Table 6 
below. 

472 472 509 462 388 
1013 781 1080 753 615 

482 346 520 399 426 239 
238 119 251 164 199 92 
207 125 237 131 251 124 
275 158 262 153 203 105 
180 93 204 79 

2867 2094 2859 2097 2498 1642 
(73.04) (73.35) (65.73) 

1.19.4 According to Government of India, Ministry of Finance, OM No 7 {7)-E 
(Co-ord)/93 dated 3 May 1993, if a post remained unfilled for a period of one year 
or more it would be deemed to have been abolished. About 27 to 34 percent of 
the total sanctioned strength for recovery had remained unfilled during the period 
2001-02 to 2003-04. These posts should be deemed to have been abolished. 
Since the department has been conducting its business . despite these posts 
remaining unfilled, the actual requirement of these unfilled posts and their 
continued inclusion in the sanctioned strength, is questionable. 
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1.19.5 Details of demands certified to TROs and demands recovered for 1998-99 . . I . . 

to 2003-04, pre and post restructuring are given in the Tab~e 7 below: 
I . 

I (Rs'. lilll\ crl[]l]re) 

Talblle 7: Tax demanllds ·certftfied to 'JI'RQ aml! demmmd recovered 

1998-99 

1999-00 

2000-01 

2001-02 

2002-03 

2003-04 

3,581.80 

4,898.22 

6,559.14 

. 8,041.91 

13698.39 

16,009.26 

2,49<]>.08 

2,647.77 
I 

3,706.51 

7,885.96 

6,071.88 

·. 7,545.99 

10,265.65 

15,927.87 

1,173.66 
(19.33) 
986.85 
(13.08) 

2,223.74 
(21.66) 

2,229.48 
(14.00) 

6,752.72 20,451.11 4441.85 
! (21.72) 

5,320.28 21,329.54 4111.73 
i (19.28) 

4,898.22 

6,559.14 

8,041.91 

13,698.39 

16,009.26 

17,217.81 

(Figures in parenthese~ depict demand recovered as a percentage of total demand certified) 
. I 

6.99 

6.80 

12.42 

4.72 

9.72 

10.60 

· 1.19.6 The positiob of demand recovered during the year remained at around 19 
percent after restrhcturing, which was already achieved in 1998-99. Recovery 
made.per TRO hasj however, improved. . 

I 

I 

L 19. 7 Position of collections by TRO was attempted to be test checked in 
selected field offic:es. Details/information for 1999-2000 were not available and 
those for 2000.,.01 were available in Andhra Pradesh only. In respect of Karnataka, 
information regard~ng demand certified was available and demand recovered was 
not available. Thus, comparison of the position between the pre and post 
restructuring periods could not be made. The percentage of demand recovered by 
TROs in the selected field offices of Andhra Pradesh, Kamataka, Madhya . I 
Pradesh, Maharaslitra, Tamil Nadu, Uttar Pradesh and West Bengal ranged from 
0.30 percent to 18.

1

65 percent during 2001-02 to 2003-04, which was much below 
the aH India: avetage figures of 13.08 percent to 21.72 percent. The only 
exception was the [demand recovered of Rs.0.24 crore out of certified demand of 
Rs.0.44 crore (55 percent) in selected cases of Uttar Pradesh charge in 2001-02. 
Details with percentage of recovery are given in Apperndlix 8. 

. ! 
I 

1.20 Revenue cbll!.ections from search and seizure cases i . . 

1.20.1 The IncorJe Tax Department conducts searches every year and seizes 
assets from suspd.cted defaulters. Table 8 below summarizes the position of 
prosecutions- launched, convictions obtained, offences compounded and acquittals 

I . .. . 
allowed, which has also featured as para 2.13 of Audit Report 12 of 2005. 

. ! . . . 
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2000-01 

2001-02 

2002-03 

2003-04 

343 128 12,858 

12,858 235 13,093 20 279 419 718 12,375 

(2.78) (58.36) (.5.48) 

12,375 38 12,413 5 8 199 212 12,201 

(2.36) (93.87) . (l.71) 

12,201 102 12,303 18 11 404 433 11,870 

(4.16) (93.30) (3.52) 

11,870 37 11,907 12 55 48 115 11,792 

(10.43) (41.74) (0.96) 

L20.2 The total number of cases disposed off during the year had declined from 
11.11 percent in 1999-2000 to 0.96 percent in 2003-04. Out of the total cases 
disposed off, only 10.43 percent of cases resulted in convictions in 2003-04. ·The 
proportion of acquittals or compounding was around 90 percent or more in all the 
years under consideration. The position of prosecutions launched, convictions 
obtained, offences compounded and acquittals allowed has, therefore, not changed 
for the better after restructuring of the Income Tax Department. 

1.20.3 As regards final revenue collections from 'Search and Seizure' cases, 
Board had informed that details of collections from such cases were not
maintained, and hence did not have any mechanism to assess, monitor and. 
enhance. the efficiency of this very important instrument of deterrence against tax 
evaders. · 

1.21 Posi.ti.on of assessments 

1.21.1 In order to improve the functional efficiency of the department, certain 
rationalisation measures at a structural level were introduced. This included 
separation of the assessment, collection and record keeping functions. Three 
separate units each for assessment, collection and record keeping were introduced. 
Th.e . officer in charge of a circle or ward in the assessment unit in a range . was 
required to do only assessment work. Collection unit in a range, headed by one 
TRO, was made responsible for collection, recovery and refund of taxes and 
Record keeping unit, headed by an office superintendent and assisted by tax 
assistants arid daftaries had to manage the records for the entire range. 
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! 
1.21.2 The Mishra Committee had observed that the number of scrutiny · 

I . . . . 

assessments both iri absolute terms and as a proportion of the number of registered 
taxpayers had faH~n considerably from approximately 60 percent in the late 
1960s, to approxi~ately 30 to 40 percent in the late 1970s and down to a Htde 
over 5 percent in tlie 1990s. It was also stated therein that there was no scope for 
further reducing th~ number of scrutiny assessments as a proportion of the number 
of registered taxpayers, given the intemat:i.otial practice and significant realisation 
from scrutiny asses~ments implying low level of compliance. I . . . 
. I 
1.21.3 Table 9 below gives the percentage of total assessments due, which were 
selected forscruti~y and also those completed after scrutiny during 1991-92 to· 
2003-04. The nurrlber of ass~ssments due for disposal, completed and pending at 
the end of the yeat during the above period is given in Appendix 9 which also 
features as Table 2j11 of Aud:i.t Report 12 of 2005. 

I 

. 1Q91-92 6.65 3.81 
1Q92-93 6.41 3.59 
1993-94 5.56 3.76 
1Q94-95 4.53 2.99 
1Q95-96 4.29 2.84 
1Q96-97 4.36 3.02 
15)97-98 8.00 6.64 
1Q98-99 3.25 1.10 
1Q99-00 2.02 1.15 
2Q00-01 1.15 0.72 
2Q01-02 0.59 0.46 
2002-03 2.37 0.46 
2003-04 1.42 0.72 

I 
l.2L4 As per Mishra Committee Report, about 6 falrn1 scrutiny assessments 
should have been! possible to be completed w:i.th the total posts of assessing 
officers that would be available after restructuring. In absolute terms, the number 
of scrutiny assesstiients completed ranged from 1.68 lakh in 2001-02 to 1.97 lakh 
in 2003-04 after r~structuring as aga:i.nst a minimum of 2.01lakhin1998-99 and a 

. I - • • 

. maximum of 9.20 lakh in 1997-98 achieved before restructuring. After 
· restructuring, the pumber of scrutiny assessments . completed thus was short of 
figure visualized ~y Mishra Committee Report and also did not reach the levels 

. achieved· before eren though the number of assessing officers and supervising 
officers had increflsed from 6172 during pre~restructuring period to 8111 after 
restructuring. The: number of summary· assessments completed, however, had 
increased substantjally from 1.40 erore in 1999-2000 to 2.14 crore in 2003-04. fu 
percentage terms, ~mmber of summary assessments completed reached around 80 

·. ·I . . 1 Based on number ofpfficers on assessment duty in March 2004 
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per cent in 2003-04 from a level of around 52 per cent in 1999-2000. But this was 
more due to processing of returns on AST software and outsourcing of data 
entry/ refund generation work rather than the direct efforts of the assessing 
officers. 

1.21 . 5 Assessments selected for scrutiny as a percentage of total assessments due 
had declined steadily from 6.65 percent in 1991-92 to 0.59 percent in 2001-02 
except for 1997-98 when this figure was 8 percent. In 2002-03, this figure rose to 
2.37 percent and again fell to 1.42 percent 2003-04. 

1.21.6 Assessments completed after scrutiny as a percentage of total assessments 
due was however much smaller than above and steadily declined from 3.81 
percent in 1991-92 to 0. 72 percent 2003-04. Significantly, this figure has been 
about 1 or less than 1 percent in the last 5 years (less than 1h percent in 2001 -02 
and 2002-03). 

1.21.7 Figures of scrutiny assessments, due for disposal in 2003-04 were shown 
as 3.88 lakh whereas at the end of March 2003, 7.22 lakh scrutiny assessments 
had remained pending for disposal. Normally, assessments due for disposal for 
2003-04 should have been higher than 7.22 lakh as it would include pending 
assessments of earlier year and additions made during the year. Reasons for the 
discrepancy were not ascertainable. 

1.21.8 Audit attempted a ' test check' of the pos1t1on of the assessments 
completed between 2000-01 to 2003-04 in the seleded CCIT charges of Delhi, 
Maharashtra, Tamil Nadu and West Bengal with a view to assessing the position 
of assessments completed in summary manner as well as after scrutiny. 

1.21.9 Audit noticed in the selected charges that in summary cases, the number of 
assessments due had increased from about 90 lakh in 2000-01 to about 1. 1 crore in 
2003-04. The disposal of summary cases had increased from 53.4 percent of 
cases due in 2000-01 to 73 percent in 2003-04. Details are given in Appendix 10. 
In case of scrutiny assessments in these selected charges, the number of 
assessments due had increased from about one lakh cases in 2000-01 to about 1. 77 
lakh cases in 2003-04. The completion qf scrutiny assessments had decreased 
from 73 .6 percent to S 1.2 percent during the same period. Details are given in 
Appendix 11. 

1.22 Outsourcing 

Audit noticed that an expenditure of Rs.4.25 crore had been incurred in 43 CsIT 
charges test checked in Andhra Pradesh, Gujarat, Madhya Pradesh, Maharashtra, 
Tamil Nadu and Uttar Pradesh during 2001-02 to 2003-04 on outsourcing of work 
relating to processing of income tax returns, allotment of PAN upto June 2003 , 
dispatch of refund orders and Tax Accounting System (T AS). These costs were 
not projected in the proposal submitted to the Union Cabinet for approval. The 
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increased number pf summary assessments completed and refunds issued after 
restructuring woulq need to be viewed in the light of above position. 

I . . 
1.23 Pirodu.ctivity per Assessing Officer 

I 

I , 
Audit attempted tq study the productivity of assessing officers in terms of the 
number of scrutiny assessments completed. The proposal made to the Union 
Cabinet by the Ministry/Board on 'restructuring of Income Tax Department' 
promised an estiniated 200 percent increase in 'productivity' at organisational 

, . I . . 

level. Neither didl the proposal define 'productivity' nor did it state how to 
measure 'producti~ity'. This has to be viewed in conjunction with the fact that the 
number of scrutiny assessments selected depended upon the instructions issued 
centrally by the Bo~d every year and CCsIT/CsIT had only a limited scope to add 
to the numbers. j Mishra Committee Report envisaged that the Addl/Jt. 
Commissioner would be expected to do 25 scrutiny assessments per year and the 
Dy/Asstt Commiss:ioner and ITOs would be expected to do 125 and 160 scrutiny 

I . 
assessments per year respectively. 

I . 

! 
1.23.1 The averagb number of scrutiny assessments completed by each assessing 
officer (AO) at all/ India level during the years 1999-2000 to 2003-04 is given in 
TabRe 14 below. !This number has declined from 82.31 per assessing officer in 
1999-2000 to 44.50 per assessing officer in 2003-04. ltremained stagnant around 
38 per assessing ~fficer during 2001-02 and 2002-03 and improved slighdy in 
2003-04 but was still below the pre-restructuring level. 

I 

I 

1999-00 
2000-01 
2001~02 

2002-03 
2003-04 

1.23.2 Scrutiny a~sessment is a fuli fledged and principal item of work of 
assessing officers! and intended · to act also as a . deterrent against misuse of 
provisions of thej Act and evasion of tax in subsequent assessments. Audit 
attempted a further analysis of "productivity" per assessing officer with reference 

I 

only to scrutiny a
1

ssessments completed in the selected states during 2000-01 to 
2003-04. Table 15 below has the details: -

I 

I 
I 
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17517 8119 9886 13051 
(84) (38) (46) (59) 

Delhi 267 244 34561 5083 17267 15957 
(129). (21) (71) (65) 

Gujarat 288 306 18313 19594 14707 6039 
(64) (64) (48) (20) 

Karnataka 188 208 10708 6377 9141 9433 
(57) (34) (45) (45) 

Madhya Pradesh 82 93 5337 4351 . 2680 6041 
(65) (47) (29) (65) 

Maharashtra NA 588 9932 23385 28389 42876 
(NA) (45) (48) (73) 

TamilNadu 263 325 12544 7688 9423 15800 
(39) (24) (29) (49) 

Uttar Pradesh. NA 240 25877 6454 8338 12201 
(NA) (27) (35) (51) 

West Bengal 399 431 16058 15355 10412 16189 
(40) . (36) (24) (38) 

1.23.3 The number of scrutiny assessments completed in a year per assessing 
officer has either remained constant or improved slightly in Madhya Pradesh and 
Tamil Nadu during 2000-01 to 2003-04 while in the case of Andhra Pradesh, 
Delhi, Gujarat, Karnatak:a and West Bengal, this number declined. The above 
data was not available for Maharashtra and Uttar Pradesh charges for the pre
restructuring period. fu none of the states, however, this number was close to the 
figure indicated in the proposal for restructuring based on Mishra Committee 
Report. An average of 45 scrutiny assessments completed per assessing officer in 
2003-04 would indicate that each assessing officer would be completing l~ss than 
4 assessments per month. ·A large force of assessing officers did ·not appear to 
have been gainfully utilised for completing more scrutiny assessments, after 
restructuring. 

1.23.4 The Board stated, during 'Exit Conference', that the reason for decline in 
the average number of scrutiny assessments completed by an assessing officer 
after restructuring was close monitoring by the CsIT. 

1.241 Deall.ing with sfop filers 

1.24.1 An assessee is termed as 'stop filer' if he has not filed return in all of the 
preceding 3 years and as 'non filer' if return has not been filed in any of the 
preceding 3 years. Mishra Committee report estimated an immediate additional 
revenue gain of Rs.2800 crore as a result of enhanced ability to deal with 'stop 
filers' after restructuring. 
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1.24.2 Audit ap~roached the Board/department to ascertain the number of stop 
filers, those brought back to tax net and additional revenue generated from them, 
as promised in tne scheme. The.Board intimated that the details of total number 
of assessees and' stop filers identified could be provided but the number of stop 
filers brought ba¢k to tax net and additional revenue raised from such stop filers 
brought back to tiax net were not available. 

L24.3 Audit su~sequently made efforts to collect information on 'stop filers' by 
test checking the records of the Income Tax Department at field level. As shown 
in 'fable 16 belqw, some information regarding stop filers brought back to tax net 
was available ini West Bengal, Maharashtra, Uttar Pradesh and Madhya Pradesh 
but additional ·revenue realised from these stop filers was available only in West 
Bengal, Maharashtra and Uttar Pradesh charges. 

(JRs Illlll Cll"O Jre) 

5196974 NA NA 25.40 
NA NA NA 

6551558 NA NA 14.68 
4797516 NA NA 26.08 
3648829 3723 NA 9.62 1.06 
4101058 4711 10.93 3.95 2.91 
8058717 . NA NA 17.52 
4785586 84505 6.10 12.84 13.75 

571743 3023 0.06 5.89 8.98 

1.24.4 In the st~tes for which information was available, the number of stop filers 
as a percentage of total number of assessees varied from 3.95 in Maharashtra to 
26.08 in Kamat.aka. The proportion of stop filers brought back to tax net varied 
from 0.11 perceht to 13.75 percent. 

1.2.4.5 Audit n:oticed that there was no dear policy in the department for 
monitoring and. reducing the number of stop filers besides realizing the revenue 
due from them. I Firstly, the basis on which the Mishra Committee report arrived at 
the figure of Rs .. 2800 crore as the additional revenue gain from bringing back the 
stop filers to tax net after restructuring was not ascertainable. Secondly, no data in 

•a) Overall figures of stop-filers in West Bengal (WB) Region were not available. Figures given in 
above table are in

1
respect of eight out of nine selected Csit. (b) In Delhi charge details were not 

available. (c) In Tamil Nadu, Gujarat, Karnataka and Andhra Pradesh charges, though number of 
• I • 

stop filers was available with the department, they did not have- any data for number of stop filers 
· on whom notices were served, who were brought back to tax net and against whom additional 

demand was raised. (d) Information regarding number of stop filers brought back to tax net were 
available in MP, :up and selected CsIT of WB. However, information regarding additional 
revenue raised from these stop filers was available only in UP and at selected CsIT of WB. .,~ 
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this regard was being maintained by the Board, in the absence of which, it was not 
clear as to how the Board was monitoring the progress of the objective of bringing 
back the stop filers to tax net. Thirdly, in the charges where this data was being 
maintained, the progress was slower than what was promised in the proposal. 

1.24.6 The Board stated during 'Exit Conference' that they were aware of the 
issue but they were preoccupied with more significant/important areas. This issue 
would be taken up in due course. 

J!..25 Posntnollll of appeals · 

1.25 .1 One of the benefits promised in the proposal of . restructuring was 
immediate additional revenue gain of Rs.7500 crore by increasing the number of 
first appellate authorities and TROs. Besides, period for redressal of grievance 
was to be reduced from 18 months to six months. The Board fixed 60 units 
(weightage of 2 units for company assessment and 5 units for search & 
enhancement cases) per month disposal norm for each CIT (A), which was 
increased to 75 units per month from June 2004. 

1.25.2 As on 31 March 2004, 0.82 lakh appeals were pending disposal at the level· 
of CIT(A). As far as maintenance of statistics.in respect of revenue involved in 
appeals filed, disposed off and balance pending was concerned, the 
Board/department did not have uniform system. While information on revenue 
involved in appeals was furnished to audit in Andhra Pradesh, Kamataka and 
partly in Maharashtra charges, the same was not available in Delhi, Gujarat, 
Madhya Pradesh, Tamil Nadu, Uttar Pradesh and West Bengal charges. · The 
Board informed that the department was not maintaining statistics in respect of 
revenue involved in appeals filed, disposed off and balance pending. The Board 
later furnished some data according to which out of the total·amount ofRs.57,128 

. crore disputed/locked up in appeal with various appellate authorities as in January 
2004, an amount ofRs.26,260 crore (46 percent) was pending with CsIT(A). 

1.25.3 Since the department was not maintaining statistics on revenue figures 
involved in appeals filed, disposed off and balance at the end of the year, the basis 
on which additional revenue gains of Rs. 7 ,500 crore by increasing the number of 
CsIT (A) and TROs had been promised in the proposal to the Union Cabinet was 
not ascertainable in audit. 

1.25.4 The time series data on position of appeals at the level of CIT (A) is given 
in Appendix 12. Out of 1.68 lakh, 1.72 lakh and 1.97 lakh scrutiny assessments 
completed in each of the three years viz., 2001-02 to 2003-04, as many as 0.64 
lakh (38 percent), 0.64 lakh (37.2 percent) and 0.73 lakh (37.1 percent) cases were 
appealed against by. the assessees indicating that a large proportion of cases were 
being appealed against. 
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I 
1.25.5 Number 6f appeals disposed off was 1.08 lakh in 1999-2000, which 
declined to 0.9Si lakh in 2000-01 and further to 0.80 lakh in 2001-02 before 

I 

increasing to 1.18 lakh in 2002-03 and further declining to 0. 9 5 lakh in 2003-04. 
There has been a steady decline in the number of appeals pending at the end of the 
year from 1.90 lakh in 1999-2000 to 0.82 lakh in 2003-04 which was due to the 
fact that addition of appeal cases at the level of CIT (A) came down from 0.82 
lakh in 1999-2000 to 0. 73 lakh in 2003-04. This, in tum, was attributable to the 
fact that the nutnber of scrutiny assessments completed during the year came 
down substantially from 3.16 lakh in .1999-2000 to 1.97 lakh in 2003-04. 

i 
1.25.6 Addition to the number of appeals at CIT (A) level during the year as a 
percentage of scrutiny assessments completed during the year increased from 26 
in 1999-2000 to 37.02 in 2003-04 implying, that the proportion of scrutiny 
assessments with· which the assessees were dissatisfied was increasing. The 
addition to app~als/writs/references at the ITAT level during the year as a 
proportion of nuinber of cases disposed off by CIT (A) during that year increased 
steadily from 6. 0,6 percent in 1999-2000 to 3 5 .14 percent in 2003-04 implying that 
there was an inqrease in proportion of dissatisfied assessees whose appeals were 
disposed off by CIT (A). 

1.25.7 The aver~ge number of appeals disposed off by each CIT (A) in a month 
during 1999-2000 was 43.12, which came down to 27.53 during 2003-04. At this 
rate, the number! of months required to clear the. appeals pending as at the end of 
1999-2000 would be 21.14 and 10.36 for those pending at the end of 2003-04. 
From the above ;analysis, we can conclude that the period of redressal of grievance 
at first appellate level although reduced could not come down to the promised 
level. 

1.25.8 Audit also made efforts to ascertain the position of appeal cases through a 
test check at selected field offices. Audit confined itself to the implementation 
part of the assufances given in the scheme of restructuring without going into the 
merits of the appeal orders. Results of audit analysis of some of the selected 
charges are giveh below: 

e In Hyderabad (Andhra Pradesh) charge, about 23 percent of appeals involving 
about 21 percent of the locked up revenue, in Bhopal & Indore (Madhya 
Pradesh) charge about 14 percent of appeals involving about 19 percent of 
locked up revenue, in Tamil Nadu 47 percent of appeals involving about 24 
percent of locked up revenue, in Mumbai, Pune, Nagpur, Nasik and Thane' 
(Maharashtra) charge, about 6 percent of appdfilS involving about one percent 

I · I . 
oflocked up revenue and inKolkata (West Bengal) charge about 38 percent of 
appeals involving about 14 percent of the locked up revenue were decided in 
favour of revenue. Rest of the appeals were either undecided or decided 
against revenue. In Delhi charge, 82 appeal cases filed between 2001-02 to 
2003-04 involving revenue effect ofRs.98.06 crore were still undecided. 

I 
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o In Delhi charge, the number of CIT (A) had increased from 24 to 30 after 
restructuring. As on 31 March 2004, 1034 cases were pending for disposal. 
186 cases were pending for more than 2 years, 240 cases for 1 to 2 years, 329 
cases between 9 months to 12 months and 279 cases between 6 months to 9 
months. Almost after three years of restructuring, · 1034 cases were still 
pending disposal for more than 6 months. 

o In Maharashtra, Mumbai region, number of CIT (A) had decreased from 46 to 
33 after restructuring. As on 31 March 2004, 3, 149 appeals were pending with 
CIT (A). 141 of the pending appeals were more than 5 years old, 266 between 
3 to 5 years, 1135 between 12 months to 36 months and 1607 between 6 
months to 12 months old. Reasons for pendency were attributed to non
submission of details by the. assessees, delay in submission of details/replies 
by the assessing officers and frequent transfer of files from one CIT (A) 
charge to another CIT (A) charge. 

e In Tamil Nadu charge, the number of CIT (A) had increased from 13 to 18 
after restructuring. Data collected on appeal cases by audit from 6 selected 
offices of CsIT (A) situated at Chennai (CIT (A)-III, V, VII, .IX & XI) 
revealed that out of total of 4351 cases disposed of during 2001-02 to 2003-04, 
750 cases took more than 6 months for disposal and as many as 1138 cases 
were pending disposal as on 31 March 2004. Out of 1138 pending appeals, 2 
cases were more than 8 years old, 1 case between 6-8 years, 14 between· 4-6 
years, 27 between 3-4 years, 91 between 2-3 years, 174 between 1-2 year, 190 
cases between 6 months to 12 months and 639 cases up to.6 months old. 

· o ·In West Bengal charge, the number of CIT (A) had increased from 14 to 48 
after restructuring. Out of 607 cases pending disposal ill four selected CsIT 
(A), 155 (25.54 percent of the total cases) were more than 6 months old and 
had not been disposed of. 248 cases (61.23 percent of 405 disposed of cases) 
took more than 6 mo.r:iths for disposal. 

1.25.9 The Board had not maintained records to segregate disposals made within 
6 months, which was the period mentioned in the scheme of restructuring for 
disposal of appeal cases. Thus, the Board did not seem to have evolved the 
necessary control mechanism to ensure disposal of appeal cases within 6 months. 

1.26 Interest on refunds 

1.26.1 Where refund of any amount becomes due to the assessee under the Act, 
he is entitled to receive, in addition to the said amount, simple interest thereon 
calculated in the prescribed manner. One of the factors on which increase/ 
decrease in the amount of interest paid depends, is the speed with which the 
refund is paid. 

1.26.2 As per the proposal on restructuring, the interest burden 'Was expected to 
be reduced by Rs.350 crore per annum with reduction in average time taken in 
issue of refunds. Mishra Committee Report had estimated the average delay in 
issue of refunds during a year by dividing the total interest on refunds paid during 
the year by the product of the amount. of refunds paid during that year and the rate 
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of interest on refunds during that year. Mishra Committee arrived at an estimate 
of an average delay of 8 months in payment of refunds during 1996-97 and 
predicted that aft~r restructuring, the average delay in issue of refunds would be 
reduced to four months. 

1.26.3 Table 17 'below shows time series data oil refunds during 1990-91 to 
2002-03 

(Rs. ill1l crnre) 

, ··1xver;lgea~1ay;ii~ .\: 
men6>f tefuiridsi· 

:;:;;:;;,:iift,:fu6ilalii.~t;1:;;; 
1990-91 277,3 94.58 3.41 3.51 
1991-92 3408 148.93 4.37 4.37 
1992-93 3655 142.01 3.89 3.89 
1993-94 5387 383.47 7.12 7.12 
1994-95 4686 432.13 922 9.22 
1995-96 7999 989.36 12.37 12.37 
1996-97 9562 729.97 7.63 7.63 
1997-98 8568 902.93 10.54 10.54 
1998-99 10255 1854.14 18.08 18.08 
1999-00 11488 1189.65 10.36 10.36 
2000-01 12751 2622.37 20.57 20.57 
2001-02 17220 1922.88 11.17 14.89 
2002-03 22031 6268.07 28.45 42.74 
2003-04 25736 4701.16 18.26 27.38 

1.26.4 From Rs.11,488 crore in 1999-2000, refunds paid had more than doubled 
to Rs.25,736 cro~e in 2003-04. Interest paid on refunds as a percentage of refunds 
has also increased from 10.36 to 18.26 during the same period. Applying the 
same method as :adopted in the Mishra Committee Report, the average delay in 
payment of refunds has been worked out and shown in column 5 · of the table 
above. From an average delay of about 8 months in·payment of refunds in 1996-
97, it increased to 10.36 months in 1999-2000 and further to 27.36 months in 
2003-04. Neither had the amount of interest paid nor the average delay m 
payment of refund decreased as promised in the proposal for restructuring. 

1.26.5 Audit also attempted to check the number of cases where refunds were 
issued on indemnity bonds so as to assess the extent of non-availability of returns 

. I . 

and the mechani~m in place to ensure correctness of claims of refunds in such 
cases. The Board intimated that details of interest paid on refunds and the detaHs 

. of number of cases where refund was paid on indemnity bond could not be 
provided since no such statistical data was maintained. 

"' Rate of interest on refunds has been taken as 1 percent per month during 1990-91 to 2000-01, % 
percent per month during 2001-02 and 2/3 percent per month during 2002-03 and 2003-04 for · 
calculating average 1elay. 
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Region· 

1.26.6 Audit attempted to verify the position of refund cases in Delhi 1, Mumbai 
region and Uttar Pradesh2 for 2001-02 to 2003-04. Uttar Pradesh charge could not 
provide the statistics for 2001-02. The position of refunds in these charges is 
given in Table 18 below:'-

(Rs. in c:rore) 

Delhi. 46328 100570 93855 23.44 337.81 558.30 271 635 800 

U.P. NA 239423 206297 NA 210.98 175.68 NA 38 57 

1.26.7 In Mumbai region, the amount of interest paid on refunds increased from 
6.35 percent in 2001-02 to 14.60 percent in 2003-04. In Delhi charge, the 
percentage decreased from 13.18 in 2001-02 to 11.69 in 2003-04. In Uttar 
Pradesh charge, comparison with pre-restructuring period could not be made as 
these statistics were not maintained. 

1.26.8 The Board issued instruct~ons in August 2002 that all returns in which 
refunds were payable to the asses see· should be processed first and in cases 
requiring administrative approval, the refund should be issued within 30 days 
from the date of its determination. All refund orders should be sent to assessees 
by 'Registered Post' with acknowledgement due within 7 days of the passing of 
the order resulting in the refund. 

1.26.9 In one of the cases test checked in Mumbai CIT City-2 charge, the 
assessee Mis Bank of Baroda, had filed revised return for assessment year 2001-
02 on 12 September 2002 claiming refund of Rs.230.10 crore. The assessment 
was not completed initially in summary manner. The return was assessed after 
scrutiny on 30 January 2004, determining refund ofRs.3835 crore. An amount of 
Rs.2.06 crore was paid as interest on refund for the period 1 April 2003 to 30 
January 2004. Similarly, in the case of Mis Tata Power Company Ltd., return for 
2001-02 was not assessed in summary manner and . on completion of assessment 
after scrutiny on 25 February 2004, refund of Rs.51.63 crore was issued. An 
amount of Rs.3.26 crore was paid as interest on refund from April 2003 to 
February 2004. In both these cases, interest amount could have been saved had 
the returns been processed within the specified period in summary manner. 

1 In case of Delhi, data covers 4 CsIT only out of 20 as other CsIT did not respond. 
2 CIT Aligarh and ACIT Bulandshahar of CIT Meerut did not provide the. details 
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1.26.10 Audit also noticed that though the returns, in which refunds were 
payable, were at~empted to be processed on priority, there were instances when 
the -refunds were 1not issued in the specified time. Position in this respect in some 
charges is given below: 

ei In Mumbai City-2 charge, during financial year 2003-04 though refunds 
were determined in 85 cases involving an amount of Rs.31.26 lakh in 
October 2003, and November 2003, the same were not issued to the 
assessees. till June 2004. There was also delay of 6 to 11 months in 
issuance qfrefund ill 52 cases involving refund of Rs.167 .22 lakh. 

e Test check of 792 refund cases in selected units of Delhi charge revealed 
that refund of Rs.210.57 crore was issued including interest of Rs.11.61 · 
crore for 1delays ranging between 4 to 30 months during 2001-02 to 2003-
04. I 

® In Tamil Nadu, out of 854 refund cases test checked, refunds were issued 
·belatedly with delays ranging from 1 to 5 years in 25 cases. 

1.27 Delay in ~mplemenfatnon of the scheme 

1.27.1 Cabinet approved the scheme in August 2000. Revised jurisdictions were 
notified on 3 1 July 2001 for implementation by the department from 1 August 
2001. 

1.27.2 Audit, however, noticed that the scheme was implemented in West Bengal 
charge in what appeared to be three phases, commencing only after one year from 
1 August 2001. ·The Board had forwarded the. revised jurisdiction of all the CsIT . 
of West Bengal charge to the Department on 31 July 2001. Before receipt of the 

I . 

Board's notification, the Department in West Bengal issued an order on 27 July 
2001 for creation of ranges/circles/wards in West Bengal under the scheme of 
restructuring with effect from 1 August: 2001. Revised jurisdiction of all CsIT and 
Ranges on the b

1

asis of special trade and pin codes indicating the cases/assessees 
was notified. The order was not completely in conformity with the orders of the 
Board. The Board did not accept the order which was cancelled only on 19 
October 2001 as per the directions of the Board. The department informed the 
Board on 1 Janµary 2002 certain difficulties faced in implementing the Board's 
instructions and submitted a draft modified jurisdiction order for Board's 
approval. This 4raft order included certain omissions stated to· have been made by 
the Board in their original notification. The Board informed the CCIT on 18 April 
2002 that the r~vised jurisdiction had not been acceded to. A draft proposal 
defining the new jurisdiction exclusively on the basis of pin codes and special 
trade/business was again sent to the Board on 18 June 2002. The Board directed 
the West Bengal Circle to ascertain the position of the workload of the CsIT as 
well as to inf6rm the period required to implement the proposed revised 
jurisdiction. Th~ Board finally issued a notification on 30 July 2002 amending its 
original notificat~on. Thus, one year was spent in revising the original orders and 
in implementation of the scheme of restructuring. 

33 



Report No. 13 of 2005 (Direct Taxes) 

1.27.3 CCIT, Kolkata informed the Board on 11 October 2002 that there were 
discrepancies in the revised order of July 2002 such as 

• employees with Banks, some PSUs e.g. ONGC, IOC etc. had been 
omitted; 

• employees with Railways and Non-Government Schools had been 
assigned simultaneously with CIT-VI and CIT-VIII, and 

• no provision had been made for residuary cases whose names were either 
left out or not specifically mentioned. 

1.27.4 Even after one year of the issue of the orders notifying the implementation 
of restructuring, instances of individual assessees having salary as one of the 
sources of income who were not able to file their returns due to ambiguities in the 
jurisdiction order, were noticed. The said ambiguities were set right by issuing an 
order dated 10 September 2003, i.e, after a lapse of two years from the 
implementation of the scheme in August 2001. 

1.27.5 The office of the I.T.O Ward 3(4) under the Additional Commissioner of 
Income Tax, Range-III, Kolkata was holding concurrent jurisdiction with the 
assessment office at Andaman and Nicobar Islands and had no assessment record 
in its possession till 14 July 2004. The jurisdiction of assessing officers under 
Addi. CIT, Range-III was revised to create jurisdictional charge of ITO Ward 3( 4) 
to include certain assessees of Kolkata, District Howrah and North and South 24 
Paraganas vide order dated 9 July 2004, i.e., after a lapse of almost three years 
from the implementation of restructuring in August 2001 . 

1.27.6 During the period between the Board' s first notification dated 31 July 
2001 and the cancellation of the CCIT' s order of 27 July 2001 on 19 October 
200 1, the assessments and other functions were carried out by the department. 
After the cancellation of the CCIT's order on 19 October 2001 till the Board 's 
notification on 30 July 2002, no jurisdictional order in light of Board ' s earlier 
notification was issued. The assessments completed during this period could, 
therefore, be open to challenge by assessees on the ground that the assessing 
officers did not have the authority to carry out the assessment work during this 
period. In a reply department stated that the first order dated 27 July 2001 was an 
interim arrangement. However, no such scope was available in the scheme of 
restructuring. Audit could not quantify the adverse impact that could have arisen 
due to this peculiar situation in West Bengal charge. 

1.28 Transfer of records 

1.28.1 After restructuring, records were transferred ' en masse' from the erstwhile 
special ranges, company circles, wards and business circles to the newly created 
ranges, circles and wards on the basis of pin codes and alphabetical order. The 
Board informed that after restructuring, there was complete overhaul of the 
jurisdiction of various charges resulting in transfer of records from the old and 
abolished units to the newly created ranges and assessing officers. Considering 
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the urgency of the work, entire efforts were stated to have been directed towards 
ensuring the dismantling of old charges in 2001. It was, therefore, essential that 
the assessment and related records of allassessees and assessments were carefully, 
fully and properly tuansferred from the old to the new jurisdictions. 

1.28.2 Audit attempted to ascertain the mechanism adopted by the Board and its 
field formations to• ensure that an the records were properly accounted for and 
transferred so tbat i interests of revenue are safeguarded adequately and arrear 
demand in particular was carried forward completely for pursuing recovery even 
after restructuring. ; The Board informed that dismantling work having been 
completed in· 2001-02 and the old units abolished, it was unlikely that any details 
regarding the transfer of records as required by audit could be provided. 
. 1 

1.28.3 Audit made! efforts to independently ascertain the position of transfer of 
records in selected 1 offices. Information was available only partly in Delhi, UP 
and Madhya Pradesh charges and is shown in Table 19 below: 

Number of files due from old units 74574 821 60610 
Number of files received in new units 68496 799 3604 

1 Number of files not traceabfo NA 16 376 
Other reasons for non transfer NA NA NA 

1.28.4 In Gujarat, . Karnataka and West Bengal charges, no details regarding 
transfer of records were available with the department. In Chennai (Tamil Nadu), 
details were available only in respect of files received. No other details regarding 
files due from old imits and files not traceable were available. No information 1 

· was forthcoming whether all the arrear demand was correctly and promptly 
transferred and accqunted for in the new revised jurisdictions. 

1.29 Chain system of internal audit 

1.29.1 As part of restructuring, the existing system of internal audit was replaced 
by a new chain system of internal audit in the field offices of the Income Tax 
Department ostensibly with a view to strengthening the internal check of 
assessments and refunds involving personnel from all assessment circles. The new 
system of internal audit was introduced from 6 December. 2001, after the approval 
of the scheme of restructuring by the Cabinet, under the administrative powers of 
the Board. 

1.29.2 fu the new internal audit system, all auditable cases, where assessments · 
were completed duHng a month were to be internally audited by the end of the 
following month. 'Audit of one range was to be conducted by another range. 
Audit functions were to be a continuous process and involvement of assessing 
officers for performing simultaneous audit functions was expected to· not only· 
ensure spread of workload but also not consume much time. 

. . 
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T bl 21 l a e : ntem a 

• 

1.29.3 Prior to restructuring, 150 audit parties (both Internal Audit parties and 
Special Audit Parties), consisting around 500 designated officials, were entrusted 
with the exclusive responsibility for internal audit and each party was required to 
audit around 11 0 cases every month. After restructuring, 4626 offi~ials, drawn 
from all ranges and assessing offices, were to be involved for the purpo e. 

1.29.4 An analysis of the all India performance of internal audit from 1999-2000 
to 2003-04, including both pre-restructuring and post-restructuring periods, is 
given in Table 20 below: 

Table 20: Internal Audit 

Financial Total auditable Target for Total cases Shortfall with reference 
Year cases disposal Audited to total auditable cases 

No Percenta2e 
1999=2000 3.70.617 1.98,000 1,94,859 1,75,758 47.42 
2000-01 4,16,79 1 1,98,000 1,90,774 2,26,0 17 54.22 
200 1-02 4,84,263 4,84,263 41,837 4,42,426 91.37 
2002-03 15,57,23 1 15,57,23 1 3,60,748 11 ,96,483 76.83 
2003-04 18,40,56 1 18,40,56 1 6,90,84 1 11 ,49,720 62.46 

Although, the number of case audited internally had increased in absolute terms 
during 2002-03 and 2003-04, the percentage of shortfall with reference to total 
auditable cases had increased under the new system of internal audit after 
restructuring as compared to the pre restructuring period implying that the internal 
controls of the department had weakend. 

1.29.5 Position of internal audit in respect of Andhra Pradesh, Delhi, Gujarat, 
Madhya Prade h, Uttar Pradesh and West Bengal charges is given in Table 21 
below. Information in respect of Kamataka for the year 2001 -02 to 2003-04 and 
in respect of Tamil Nadu for 200 l-02 and 2002-03 was not avai lable. 

I A d" . I ed h u it m se ect C UlN!CS 

Year Andhra Pradesh Delhi Gujarat M.P. U.P* West Ben&al** 
Audi ta 
ble 
cases 

2001-02 41332 

2002-03 54460 

2003-04 136098 

Total 23 1890 

Audited Audi ta Audited Audita Audited Audit Auclited Auclit Audited Audit Audited 
cases ble ca~ ble cases able cases able cases able cases 
(percenta cases (percenta cases fpercenta cases lpercenta cases (percent a cases (percents 
ge target ge target ~e target ge target ge ta rget ge targel 
achieved ) achie~ed) achieved) achie~ed) achieved) achieved) 
4277 
(10.34) 
5644 
(10.36) 
84100 
(6 1.80) 
9402 1 
(40.54) 

19679 4500 55130 11294 13599 Nil 4082 1279 2764 2214 
(22.87) (20.49) (31.33) (80. 10) 

125799 17987 146733 44423 39570 6969 30324 4607 5760 3643 
(1430) 00.27) (17.6 1) (15. 19) (63.24) 

1273 16 55371 139827 47 112 46475 7220 16506 3534 6992 5320 
(43.49) (33.69) (15.53) (21.4 1) (76.09) 

272794 77858 341690 102829 99644 141 89 50912 9420 15516 111 77 
(28.54) (30.09) (14.24) (18.50) (72.03) 

* The figures pertain to CsIT Bareilly, Muradabad, Luck.now-I, Ghaziabad and Circle 1 & II 
Meerut 

** Overall figures were not avai lable. Above figure are compiled from selected CsIT. 

1.29.6 In terms of ab olute numbers, the ca es audited internally increased during 
2003-04 as compared to 200 l-02 in aJI the selected charges (Andhra Pradesh, 
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Delhi, Madhya Pradesh, Uttar Pradesh and West Bengal) for which information 
was available. However, number of cases internally audited as a percentage of 
auditable cases cluririg the same period improved in the case of Andhra Pradesh. 
and Delhi whereas it I decreased in the case of Madhya Pradesh, Uttar Pradesh and 
West Bengal. AlltP.e selected charges except Gujarat and West Bengal could 
achieve only around 50 percent of auditable cases. 

1.29.7 In the case of Madhya: Pradesh and Uttar Pradesh, shortfall in achievement 
of-target _was consistently higher · than the all India average in the post
restructuring period .. : The position of Uttar Pradesh was similar to the all India 
trend both in terms of absolute numbers as well as percentage of target achieved. 
In the .case of Andhr~ Pradesh, Delhi, Madhya Pradesh and West Bengal, position 
was similar to all fodia position in terms of absolute number but dissimilar in 
terms of percentage cir targets achieved. . · . · · 

1.30 Questiomfanre feedback from tax consultants 

1.30.1 Twenty Incdme Tax Consultants/Chartered Accountants were given a 
questionnaire (Appendix 13) in each of the charges of Delhi, Gujarat, Karnataka, 
Madhya Pradesh, Tamil Nadu, Uttar Pradesh and West Bengal, seeking their 
views on the status of facilities, efficiency, tax payers' assistance etc., in the 

· department after rest~cturing . 
. .J • 

1.30.2 Audit receivbd totai 42 responses, which need to be interpreted with 
caution. Firstly, th~ sample-· size was very small and concentrated in larger cities 

· only. Also; only · sohie of the leading tax consultants were approached and feed 
back could involve some element of subjectivity. 

1. 3 0. 3 Despite these limitations, the exercise· had shown interesting results, which 
· are given below: 

0 Three fourth i of the respondents had· good or satisfactory perception of the 
new organisational structure of the Income Tax Department. 

© · About 59 p~rcent of respondents were satisfied with the stabilization of 
changed jurisdictional charges. 

-a Only about 3 8 percent of respondents were not satisfied due to problems 
faced in filing of returns whereas about 80 percent were not satisfied due 
to problems faced at the level of assessments. · 

@ About 88 percent of the respondents felt that delay occurred at assessment 
level. 

0 About 76 percent of respondents were not satisfied with the position of 
refunds afteri restructuring whereas· 83 percent of respondents felt that the 

. situation of tracing the. records was not satisfactory. 
! . . . . 

@ Sixty two percent of the respondents felt that overall record management 
in the departµient after restructuring was not satisfactory. 

© 71 percent c;if the respondents were satisfied with their experience at 1st 
appellate stage with reference to time taken for disposal. 
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~ 69 percent of the respondents were satisfied with their experience at 2nd 

stage of appeal with reference to time taken. 
o 69 percent of the respondents wer_e not satisfied with the departments' 

efforts to trace tax evaders. 
o 77 percent of the respondents were not satisfied with the position in 

respect of transactions generating incomes going unreported. 
e About 66 percent of the respondents were satisfied with the department's 

decision of outsourcing of certain areas of department's work. 

1.3J!. Aill nilltema.fomail comparison 

1.31.1 In the absence of definition of terms such as efficiency and productivity in 
the note of the Ministry to the Union Cabinet seeking approval to the scheme of 
restructuring and subsequent inability of the Board to provide details of 
performance in areas such as efficiency of collection, cost of collection, results of 
scrutiny assessments and search cases, tackling stop filers, speed in disposal of 
appeals, arrear demand and so on, Audit attempted a comparison of commonly 
developed and utilised performance indicators or parameters of efficiency of 
national tax bodies of some OECD countries and the Income Tax Department of 
Indna1 as worked out from other available sources. 

1.31.2 Audit is aware that such comparison between tax systems of different 
countries would need to be made with caution as significant differences exist in 
the respective tax systems, such as: -

o variation in the organisational set up and the degree· of autonomy of the 
national tax bodies across different countries 

c the national tax body in many countries is also responsible for customs 
administration and/or various other non-tax functions 

© in many countries, employee tax payers are required to file annual income 
· tax returns, while in many others, most employees are relieved of such a 
requirement owing to the special tax withholding arrangements 

o tax burdens vary across different countries 
o in some countries, the collection of social contributions has also been 

integrated into the tax administration arrangements, and 
o the level of automation and computerisation may also vary. 

· J!..32 Anallysiis of staff investment for compnY.al!Ilce functions 
; 

.1.32.1 The ratio of number of staff deployed for audit and other verification work; 
to total number of staff of the natio~al revenue agency of the selected countries 
expressed as a percentage has been compared. In the case of Income Tax 
Department of India, the ratio of staff engagecj. in scrutiny as well as summary 

1 Use of 'Tax Administration in OECD countries: Comparative Information series (2004)' 
prepared by Forum on Tax Administration Compliance Sub-group has been made for this purpose. 
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assessment functions• to total sanctioned strength during 2000-01 has been taken 
for the above comparison. 

i 
1.32.2 The above ratio for the Income Tax Department of India was higher than 
that of national revenue agencies of USA and France but lower than that of 
revenue agencies of oth~r selected countries. Details are given in Appendix 14. 

i 

1.33 Comparisollll !of Gross and Net Tax Arrears · 

1.33.1 The ratios of gross and net tax arrears to the denominator of annual net 
revenue collections of taxes of the selected countries have been compared. A 
declining trend in the ratio is likely to indicate improved payment compliance 
and/or arrear collection. effectiveness. The difference between gross and net 
arrears refers to tax 

1

debts, the collection of which is subject to objection, dispute 
and/or litigation. In addition, the size of a revenue body's reported volume of tax 
arrears will be affected by write off policies concerning uncollectible debts, which 
may vary substantially between member countries1

. 

1.33.2 The ratios relating to the Income Tax Department of India in this regard 
were significantly higher as compared to those of the national revenue agencies of 
other selected countries. Collection of tax arrears thus seems to be a significant 
problem in mariy of tfiese countries and an a~ute problem in India. 

1.33.3 There is also' a large difference between gross arrears and net arrears in 
India signifying that 'a large portion of arrears in India would fall in the category 
of 'arrears not fallen due, amounts claimed to have been paid pending verification, 
amounts for whic~ instalments were granted and amounts stayed/kept in 
abeyance'. Details are given in Appendix 15. · ,. 

1.33.4 Audit hopes that the above analysis would help the Ministry devise 
objective, practical and yet ambitious parameters and a transparent mechanism for 
measuring efficiency and increasing productivity of its workforce in· relation to 
administration of direct taxes, in particular. 

1.34 Conchision and recommendations 

1.34.-1 There has been increase in revenue generation even though no MOU 
appears to have beerl signed with Ministry by the Board. However, to what extent 
this increase was directly attributable to efficiency and productivity improvement 
after restructuring was ncit ascertainable in audit. 

1 As per the OECD publication, ibid, annual reports of a number of countries (e.g., Australia and 
UK) indicate that fair ainounts of tax are written off each year as uncollectible in accordance with 
standard government debt management policies. In other countries, action to write off 
uncollectible debts is fafrly limited and is often only executed after very long periods of time have 
elapsed. 
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1.34.2 Large number of vacancies remained. unfilled at various levels for a 
number of years indicating that these posts may not really be needed as the 
department's performance at 'macro level' in terms of overall revenues realized 
and summary assessments completed has apparently improved despite these 
'vacancies'. 

1.34.3 After restructuring the average number of scrutiny assessments completed 
.by an assessing officer had declined. 

1.34.4 In the absence of details of taxes collected as a result of scrutiny 
assessments that have stood the test at least at the first stage of appeal, 
improvement effected in the quality of scrutiny assessments was not ascertainable. 

1.34.5 Efficiency in bringing stop filers back to the tax net and the accretion of 
revenues from this function was not ascertainable. 

1.34.6 Almost 46 percent of outstanding arrear demand was locked up in appeals 
at the CIT(A) level. Pace of disposal of appeals at CIT(A) level was not 
according to the norms indicated by the Board and there was no mechanism to 
establish and relate the fact of release of tax demands for recovery to increase in 
the number of posts of CIT(A} after restructuring. 

1.34.7 The increase in number of summary assessments disposed off annually 
after restructuring was almost entirely attributable to "outsourcing" of data entry 
and related functions rather than direct efficiency or productivity improvement 
after restructuring. 

1.34.8 No separate . account of the costs incidental to restructuring was 
maintained. Substantial expenditure consequent to and related to restructuring 
exercise had not been separately budgeted or projected as expenditure relating to 
restructuring. 

1.34.9 In the absence of clear targets and well-designed, transparent:. and 
verifiable criteria of efficiency and productivity, monitoring has suffered. There 
was no dedicated or clearly identified Wing/Division in the Board to effectively 
monitor efficiency and productivity improvements consequent to res_tructuring. 

1.34.10 Apart from introduction of new chain system of internal audit and riew 
system of inspections, online tax accounting system and electronic filing of TDS 
returns, audit did not notice evidence of· concerted efforts at rationalization of 
work norms or practices after restructuring. Despite the introduction of the chain 
system of internal audit, the internal control of the department had weakened after 
restructuring. 
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Audit tecommen~ ·that the IT System of the Department should generate a 
specific set of information which can help effectively monitor areas of 
improvement as vi~ualized in restructuring proposals. 

. I 
I 

Audit recommends! that working of chain system of internal audit be reviewed to 
ensure compliance:with targets. 

Audit recommends that criteria for working out the 'cost of collection ' be 
critically reviewed after suitably factoring in substantial 'pre assessment' 
collections, so as to present a transparent and correct picture of efficiency and 
productivity of the !department in this important area. . 

! 
1.35 During th~ Exit Conference, the Board acc~pted that there was no 
mechanism to monitor efficiency and productivity improvements in the manner 
sought by audit consequent to restructuring. The reason given was that the 
computerization of the department in· different phases was in progress and once 
the computerization would be completed, a mechanism to monitor the efficiency · 
and productivity improvements of the department would also c.ome in place. 
Board intimated that the steps to rationalize the work norms or practices in the 

I . 

department wete being taken. A separate Committee was preparing the. duty lists 
for all the cadres after the restructuring. Coming to large scale vacancies, it was 
attributed to problems in finalising recruitment rule~ which were now stated to be 
ready except for j'two' cadres. The. entire process of restructuring would take 
between 5 to 7 ye~rs to stabilize. 
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Highlights 

• Audit reviewed the administration and implementation of six types of 
deductions and allowances granted under sections 32, 35, 80-HHD, 80-HHF, 
80-IA and 80-IB of the Income Tax Act with a view to examining the 
adequacy of law, rules and procedures to safeguard the interests of revenue. 

(Para 2.1.6) 

• Audit test checked around 1.3 lakh assessments spread over three assessment 
years and found mistakes in 760 cases involving a tax effect of Rs.624 crore. 
452 of these were summary assessments where tax effect involved was Rs.341 
crore representing around 52 percent of total tax effect. 

(Para 2.12.1) 

• Assessing officers committed mistakes m 308 scrutiny assessments that 
involved tax effect of Rs.283 crore. 

(Para 2.12.1) 

• In addition, lacunae in law uch as not defining ' tourist' , 'plant', 'loose tools', 
'manufacture and production', not disallowing 'duty drawback' receipts 
before granting deduction for export of software and so on involved a revenue 
of Rs.35 crore in 33 cases. 

(Para 2.21.2 to Para 2.26.3) 

• Test check of assessments of selected companies in 11,615 cases revealed that 
depreciation granted under the Income Tax Act was greater than that available 
under the Companies Act which involved a tax effect of Rs.7282 crore. 

(Para 2.31.2) 

• Review revealed that administration and implementation of the selected 
deductions and allowances under the Act may not have effectively helped in 
achievement of any of their principal objectives and ended up in litigation and 
loss of revenue. There was no mechanism available in the department to 
objectively assess the performance of the selected provisions of the Act vis-a
vis their objectives. 

(Para 2.33.1) 
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. 2.1. mtroductic:m. 
i 

2.1.1 Govemerlmt of India (the Government) have amended the Income tax Act 
(the Act) through successive Finance Acts over the years. Such amendments 
mainly attempt ~b introduce welfare measures, rationalise and simplify tax laws, 
modify or intrdduce measures to accelerate economic · development, provi«;le 
certain incentiv~s to selected sectors of the economy, stimulate investment fur 
industrial growtµ besides bringing in tax payer friendly measures: The Act 
therefore allows several kinds of exemptions, allowances, deductions, 
rebates/reliefs a~d concessions to tax payers in pursuance of the above objectives. · 

2.1.2 Incomes )exempt, either full or in part, from tax can be categorized as 
'Exemptions' wp.ile incomes subjected to tax but entitled to rebate or relief at an 
average rate of :tax in certain circumstances come under 'Rebates' or 'Reliefs'. 
Likewise, deduqtions are those specifically provided under Chapter VIA of the 
Act and applied, after arriving at the gross total income, at the rates prescribed 
under the relev.bt sections subject to fulfilment of the conditions prescribed 
therein. These [can be allowed only if there is positive income after setting off 
previous loss~s,/ if any. The Act provided for certain allowances/incentives such 
as depreciation, /investment allow~ce, expenditure on scientific research etc. with 
a View to compensating the assessees from losses incurred during the course of 

. . I 

business or for ~pgradation of technology. · 
i 

: i 
· 2.1.3 The Shome Advisory group on Tax policy and Administration for the 101

h 

Plan devoted a 6hapter on Reform of Direct Taxes and.interalia dealt with s~ctiohs 
-80 IA and 80 ~ of the Act· in its . Report submitted in 2002. The group had n;ot 
minced' any wo~ds ·in declaring that tax incentives under sections 80 IA and 80 IB 
" ............ are (n the nature of subsidies and since most developing countries do 
not account fo~ these tax expenditures, they escape dos er scrutiny of its effect. 
Tax in~entives :are, therefore inefficient, inequitous, impose. greater tcilx payer 
compliance bu~den a"tmd administrative burden, result in ·. revenue loss and 
contributed to homplexity ·of the tax laws and encourage tax avoidance. These 
should be discouraged and wherever necessary political environment created to 
purge the tax Statute of such incentives". The Group's Report noted that tax 
incentives had been subjected to abuse and that in spite of them, development in 
backward areas: was yet to take off. Comptroller and Auditor General of India's ~ 
Report No.12 of 1998 was referred to, for instances of abuse. The Report further 
pointed out th* the prnblem was of basic infrastructural bottlenecks and these 
could not be taken care of by tax incentives. 

' . i 
I 

2.1.4 The K~lkar Report conc.entrated on all aspects. of. direct taxes. With 
reference to incentives, it has more or less echoed the views of the Shome . I . . . 

Advisory Group: The abuse, adverse impact of and increase in litigation due to the 
tax incentives have been decried. It stated that 'the die is now cast for deleting 

! 
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other (i.e. other than export) incentives'. Depreciation has especially been dealt 
with and it questioned the rates prescribed as well as the situation where a group 
of assets were charged depreciation at the same rate. The rate of depreciation for 
plant and machinery of 25 percent was considered appropriate when the corporate 
tax rate was very high. With rationalization of corporate tax rates, it was 
suggested that the rate would need to be brought down to 15 percent bringing it in 
line with the rate prescribed in the Companies Act, which would pre empt tax 
avoidance through manipulation of depreciation. 

2.1.5 Operation of Export incentives (Section 80HHC) was reviewed in the 
Audit Report 12 of 1999, which was placed before the thirteenth Lok Sabha. The 
Public Accounts Committee (PAC) had, in their report numbers 34 and 41 of 2003 
recommended that these provisions had outlived their usefulness and be abolished 
or drastically rationalized. The Act has since been amended to phase out the 
export incentives. 

2.1.6 Keeping in view the recommendations of the Shome Advisory Group, the 
Kelkar Report, the PAC mentioned above, the scope for misuse/abuse, litigation 
and complexities involved, the effectiveness and efficiency of administration and 
implementation of the following deductions and allowances were examined in 
audit through this ' review' or systems appraisal : -

• Section 32 - Depreciation 
• Section 3 5 - Expenditure on Scientific Research 
• Section 80HHD - Deduction in respect of business of a hotel or an 

approved tour operator 
• Section 80HHF - Deduction in respect of profits and gains from export or 

transfer of film software/T.V.software 
• Section 80IA - Deduction in respect of profits and gains from industrial 

undertakings or enterprises engaged in infrastructure development 
• Section 80IB - Deduction in respect of profits and gains from certain 

industrial undertakings other than infrastructure development undertakings 

2.1.7 The Government have modified each of the selected 
allowances/deductions introduced at various times subsequently in order to cater 
to the growing and changing needs, re-assessment of importance of the affected 
sectors of the economy or the demands of categories of tax payers. Accordingly, 
the Government specified their objectives in the relevant Budget Speeches and/or 
explanatory memoranda to the concerned Budgets. 

2.2. Objective of the review 

2.2.1 Based on a test check of selected assessment and other records of the 
department, the review seeks to 

• ascertain the instances and extent of abuse or misuse of the selected 
allowances/deductions and areas of litigation attributable to complexity of 
laws and quantify the impact of deficiencies in implementation, 
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I 
"' identify lacunae, if any, in law, 
® exainine I whether the stated purposes of various amendments to the 

selected sbctions have been achieved, and 
0 identify t~e effect on the tax liability of the seleeted companies occasioned 

due to application of different rates of depreciation in the Companies and 
the Income Tax Act. 

2.3 A1llldit m~thodology and sampfo selection 
! 

2.3.JL The revie~ covered assessments not only of companies for examination of 
application of sections 80IA, 80IB and 32 in particular but also non company 
assessees for exahrination of administration of sections 35, 80HHD and 80HHF of 
the Act. The coinpanies. included top companies in terms of strategic sectors and 
top tax payers in ~he assessing units. 

2.3.2 For sectidn 32, all assessment cases in the selected units were scrutinised 
for review froni · the database of "top" companies compiled by field audit 
formatio~s. · For isections 35, 80HHD, 80HHF, 80IA and 80IB, assessments were 
examined in accdrdance with the ~ethodology mentioned in Tabile 1 below: 

Tablle 1:1 Qlllaltllt11Jm of amllit 

1 l 2 3 
Delhi, i CITs with 50% 
Mumbai,1 Company cases/charges 
Tamil Nadu, 
West Bengal, Under the selected CITs 

I 
Kamataka, 

!CIT/Additional CIT carrying I 

100% 100% 10%* and Gujarat 
out assessment functions 

DCIT/ACIT 100% 50%* 10%* 

ITOs 25%* .50%* 10%*" 
Other offices CITs with 100% 

Company cases/charges 

Under the selected Cffs 

JCIT /Additional CIT carrying 100% 100% ·10%* 
out assessment functions 

DCff/ACIT 100% 50%* 10%* 

IT Os 25%* 50%* 10%* I 

* denote~ seliedfoltll lt"alllldlmnlly made 
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2.3.3 Besides, in respect of assessees incurring expenditure on scientific 
research and availing. deduction under section 3 5 and those availing deduction 
under sections 80 IA and 80 IB, details were obtained from Department of 
Scientific and Industrial Research, Ministry of Science and Technology, 
Government of India in February 2004. Similarly, in respect of assessees availing 
'deduction under Section 80-HHD covering hotels and tour operators, details :were 
obtained from the Department of Tourism, Ministry of Tourism and Culture, 
Government of India, also in February 2004. 

2.3.4 In all, 16 Accountants General, Principal Director of Audit, Central, 
M~mbai, Principal Director of Audit, Central, Kolkata and Director General of 
Audit, Central Revenues, New Delhi conducted the review in the assessment units 
pertaining to their charges and draft review reports were furnished to the 
respective Chief/Commissioners of Income Tax between August and October 

. 2004. The Accountants General, Principal Directors; Direcfor General also held 
exit conferences with their counter parts in October-November 2004. This was 
followed up with an Exit Conference with the Board on 10 February 2005 .. 

2.3.5 Audit requisitioned the assessments completed in the financial years 2001-
02, 2002-03 and 2003-04 till the date of audit. Wherever necessary, past records 
were also linked for conducting a purposeful examination in audit. 

2.4 Law alllld! proced!mre 

2.5 Depredatiol!ll-Sectiolll 32 

2.5.1 Depreciation means diminution in value that occurs gradually over the 
useful life of a business asset due to wear and tear and is generally limited to 
losses or decline in value which cannot be restored by current repairs and 
maintenance. Fixed assets viz; buildings, machinery, plant or furniture, being 
tangible assets are eligible for depreciation. . Knowhow, patents, copyrights, 
trademark, licences, franchises or any other business or commercial rights of 
similar nature, are intangible assets and are entitled to depreciation if these are 
acquired on or after 1 April 1998. 

2.5.2 The Act provides for depreciation subject to fulfilment of three main 
conditions that the asset in respect of which depreciation is claimed should be (a) 
owned wholly or partly by the assessee (b) used for the purpose of business or 
profession and (c) used during the relevant previous year. 

2.5.3 Appendix I and IA to Income Tax Rules, 1962 contain the rates at which 
depreciation Is admissible. Depreciation at 50 percent of the normal rate is 
admissible in case a newly acquired asset is put to use for the purpose of business 
or profession for a period of less than 180 days in the year in which it is acquired. 
Depreciation is not allowed under specific circumstances mentioned in the Act. 
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. - - i . 

2.5.41 · Sigl!llnfkal!llt!amelllldlmerrnts madle to law: -- ! - . . -

- 1. 

e Finance)~ .. cfs of 1966, 1967, 1974;. 1975 a~d 1980 provided for additional 
. depreciatiori and "extra shift" depreciation allowance in addition to normal 

--_ depreciatiod. With a view to rationalizing the rate structure, providing 
higher depteciation for facilitating modernizatibn and simplifying the 
calculation i of depreciation, the · Taxation -- Laws (Amendment ·and 
miscellaneo\is provisions) Act 1986 applicable_ from l April -1988 

· introduced the concept df "Block of Assets". 
© The Finartc¢ Act 1966 provided for full depreciation of the entire cost ~f 

plant and ~achinery ~xceeding Rs.750, which was enhanced to Rs.5000 in 
Finance Ad 1983. As this proved to be a cause of much dispute, a proviso 
t() section; ~2(1) was inserted with effect from 1 April 1996 withdrawing -
this allowan,ce: · 

0 Depreciation was allowed for fractional ownership of assets purchased on 
or after 1 April 1996. . _ . 

o _ In the case! of amalgamation, proportionate depreciation was allowed, to 
amalgamati#g and mnalgamated companies as well as in the case of 
succession ~o the predessor and successor and the demerged and resulting 
companyinjthe case ofa demerger. _ _ 

© Depreciation was allowed on intangible assets acquired on or after 1 April 
. . . I . , . - - - . 

1998 in liew of deductions allowed under section 3 5A/3 5AB earlier. 
o - With effect! from 1 April 1998, the Act pro.vided for separate rates of 

depreciation for machinery engaged in genetatfon and generation and 
distribution iofpower:- · · · -

o Foreign mdtorcars, acquired on or after 1 :April 2001, were allowed 
depreciatio4. 

e - From 1 April 2002, the Act made mandatory for assessees to claim 
depreciatioqwhether details of assets in their returns are furnished or not. 

e From asse~sment year 2003-04, the Act provided for additional 
depreciatioq at 15 percent (7.5 percent if used-for less than 180 days)on 
plant and machinery acquired and installed after 31 March 2002 subject to 
fulfilment of certain conditions. 

0 Depreciatiop relatingto assessment year 1997-98 arid onwards, can be set 
_off against any· income from assessment year 2003-04 without any limit of 
time. Earlih depreciationrelating to assessment year 1995-96 and 1996-
97 was allo~ed to be carried forward for set off only for eight -assessment 
years. 

2.6 Expem:litun:e ol!Tl sdentmc research :-Sectnollll·35 

2.6.1 Section 35 of the Act provided anincentive in the form of deduction at the 
rate of 100 percent or 125 percent ofthe expenditure incurred for promotion of 

- . I - . - . . - . 

scientific research i;n India~ by an industrial undertaking on its own or through any 
approved scientifiCi research association or through any notified university, college 
or other institution :subject to fulfilment of certain conditions. · 
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2.6.2 Significant amendments made to law 

• Under Section 35(1) payment made to an approved university or college or 
institution for the use of research for social science or statistical research 
related to the business of the assessee is eligible for deduction. 

• Section 3 5(2) was amended with effect from 1 April 1984 to exclude 
expenditure on land from the deduction provided for capital expenditure 
incurred by assessee which itself carries on scientific research after 31 
March 1967. 

• With effect from 1 April 1997, section 35(2AB) allowed 150 percent 
deduction on capital expenditure excluding both land and buildings. 

2. 7 Deduction in respect of business of hotel or an approved tour operator 
Section-80HHD 

2. 7 .1 In order to boost the foreign exchange earnings for the nation, the Act 
provided for deduction under section 80 HHD with effect from assessment year 
1989-90 onwards at prescribed percentage in respect of business of hotels or tour 
operators, approved by the Director General of Tourism, Government of India, or 
a travel agent, from the profits derived in foreign exchange from the services 
provided to foreign tourists subject to fulfilment of certain conditions and 
production of certificates in Form 10-CCAD and 10-CCAE. 

2. 7.2 Eligible profit for computing the deduction shall be computed by 
multiplying profits and gains of business or profession with net foreign exchange 
receipts from services provided to foreign tourists and then dividing the result by 
total receipts of the business. 

2.7.3 Significant changes made to law 

2.7.4 From assessment year 1999-2000, deduction allowed under this section 
shall not qualify for deduction under any other sections of Chapter VIA and in no 
case shall exceed the profit and gains of such business. 

2.7.5 From June 1999, the Government empowered the assessing officer to 
amend the order of assessment within four years from the end of the previous year 
in which the qualifying amount was brought in India within the prescribed time 
limit or extended period, with the approval of Reserve Bank of India where any 
deduction had been denied only on the ground that income otherwise qualifying 
for deduction had not been received in India and such income was so received in 
or brought into India at a subsequent date. 

2.7.6 From assessment year 2001 -02, the Government decided to phase out the 
deduction in the prescribed manner with the intent that deduction is not allowed in 
assessment year 2005-06 and subsequent years. 

2. 7. 7 The method of computation, quantum of deduction allowable and the 
conditions for claiming deduction have been separately prescribed in the Act. 

so 



Report No.13 of 2005 (Direct Taxes) 

2.8 Deduction in respect of profits and gains from export or transfer of 
film softwareffV sofnvare - Section-80HHF 

2.8.1 The Act provided for deduction under section 80HHF, with effect from 1 
April 2000, to an Indian company or a resident non corporate assessee engaged in 
the business of export or transfer; by any means, out of India, of any film 
software, television software, music software, television news software including 
telecast right and referred to as software or software rights. 

2.8.2 The terms competent authority, convertible foreign exchange, export 
turnover, film software, music software, telecast right, television software and 
total turnover are defined in explanatory clauses (a) to (e) and (g) to (i) below the 
section 'ibid' . Profits of the business shall be reckoned in the manner specified in 
explanation (f) to the section itself 

2.8.3 Furnishing of a report of a Chartered Accountant in Form I 0-CCAI 
certifying the correctness of the claim was made a pre-requisite for claiming the 
deduction. The quantum of deduction and other requisite conditions have also 
been provided in the section itself 

2.8.4 Significant amendments to Law 

2.8.5 From the assessment year 2001-02, the Government amended section 
80HHD in order to phase out the deduction over a period of S years by allowing a 
deduction of 80 per cent for assessment year 2001-02, 70 per cent for the 
assessment year 2002-03 , SO per cent for the assessment year 2003-04 and 30 per 
cent for assessment year 2004-05. No deduction shall be allowed from the 
assessment year 2005-06 onwards. 

2.9 Deduction in respect of profits and gains from industrial undertakings 
or enterprises engaged in infrastructure development - Section - 80IA 

2.9.1 From April 1991 , section 80 I, with slight modifications, was replaced by a 
new section 80 IA which was originally made applicable to new industrial 
undertakings commencing manufacture, production, operation of ship, hotel, cold 
storage during the period 1 April 199 l to 31 March 1995. These provisions were 
extended to industrial undertakings commencing manufacture/production during 
the period 1 April 1993 to 31 March 1994 in specified industrially backward states 
allowing tax holiday benefits to the units, set up in industrially backward districts 
for infrastructure development, and also to the units, engaged in the generation 
and distribution of power. From April 2000, the deduction was restricted to units 
engaged in infrastructure development only. 

2.9.2 Appendix 16 gives, at a glance, the details of deductions available under 
section 80IA viz: date of commencement of production, amount of deduction 
admissible and the period upto which deduction is admissible. 
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2.9.3 Other conditions for availing the benefit of deduction, inter alia, included 
production of Chartered Accountant's report in Farm 1 OCCB alongwith the return 
of income certifying that the deduction has been correctly claimed. 

2.rn Dedlucfon11 R][]l respect of pnrofnts and gains from certanHll industrnan 
11mdlertakhllgs other thaurn nnfrastmctmre deveHopment mu:llertaking -
Section som 

2.HU. With effect from 1 April 2000, section 80IB provided for deduction to 
industrial undertakings/industrial undertaking in backward areas/ships/hotels/ 
business of building, owning and operating of multiplex theatres/convention 
·centres/company carrying on scientific research and undertakings carrying out 
housing projects/undertakings setting up and operating a cold chain facility for 
agricultural produce and undertakings doing the integrated business of handling 
storage and transportation of food grains. 

2.10.2 Relevant sections, eligible business, period of availability together with 
other conditions of. eligibility are discussed in · Appendix .17. Besides, the 
undertaking should neither have been fomied by the splitting up· or reconstruction 
of an already existing business nor use previously used machinery. It should also 
employ 10 or. more workers if operating with the aid of power and 20 or more if 
no power is used. 

2. 11 Cl[)l]rnstraimt:s 

2.H.1 The department has no databa~e or records or registers in respect of the 
assessees who are availing various deductions · under the Income Tax Act. 
Although such information was intended to be available technically with the 
department, it has not been accessed or used in arty meaningful way. In the 
absence of such comprehensive information with the department, limited 
information gathered by · · audit from other · sources was relied upon for 
identification of cases. Further, restructuring of the department involving mass 
transfer of files from one circle/range/ward to another rendered accessibility of 
files/records difficult. 

2.JlJ..2 Nollll prod!uctiol!ll oJf records 

Non production of records by the assessing officers of the department in different 
charges was a significant constraint which varied· from 3.54 percent in Punjab 
charge to 48:79 percent in Kerala charge, of the requisitioned records. Table 2 
below has the details. Restructuring of the department or the files pending with 
higher authorities were generally cited as reasons for, non production. No reason 
was adduced for non:..production ofrecords in most of the cases. 
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Andhra Pradesh 28614 2986 10.44 
Bihar 1020 49 4.80 
Delhi 7544 2688 35.63 
Gujarat 2091 320 15.30 
Haryana 1124 108 9.61 
Jharkhand 2044 230 11.25 
Kerala 2320 1132 48.79 
Orissa 874 292 33.41 
Punjab&UT 1185 42 3.54 
Ra"asthan 881 95 10.78 
Tamil Nadu 905 320 13.99 
Uttar Pradesh 2517 334 13.27 
West Bengal 3589 995 27.72 
Total 54708 9591 17.5 

2.12 Audit findings 

2.12.l A total' nurµber of 1,37,899 cases covering selected sections of the Act 
were taken up for review. Excess/irregular deductions involving revenue effect of 
Rs.659. crore werei noticed in 793 cases (including cases where lacunae in law· 
were noticed). While 469 summary assessment cases involved a tax effect of 
Rs.347 crore, 324: scrutiny assessments involved a tax effect of Rs.313 crore 
relating to administration of the provisions of the Act selected for this review. 

2.12.2 Audit noticyd maximum number of mistakes relating to section 32 where 
revenue involved was Rs.320.50 crore in 499 cases followed by Rs.164.95 crore 
in 104 cases und~r section 80IA. A . total number of 111 cases pointing out 
mistakes under section 80-IB involved revenue of Rs.81.21 crore. 

2.12.3 Details of important and significant audit findings are presented in the 
following paragraphs corresponding to the objectives of this review mentioned in 
para 2.2 above. 

2.13 OBJECTIVE I Abuse/Misuse/Complexity in law an.d 
Quantification of Deficiencies in Impieme:n.tatfon 

2.14 ·· SECTI0Nl32 

2.14.1 Depredati6n claimed and allowed on assets not .owned by the asseessee 

2.14.2 In Bihar, Gujarat and Maharashtra charges, depreciation was incorrectly 
claimed and allowed in three cases on such assets which were not owned by the 
assessees. The mistakes resulted in excess allowance of depreciation involving 
tax effect of Rs.1.39 crore. One ~ase involving tax effect of more than Rs. l crore 
of Maharashtra ch¥ge is shown in the Table 3 below.. Remaining two cases are 
shown at SI. Nos 1 and 2 of Appendix 18. 

53 



Report No. 13 o/2005 (Direct Taxes) 

(Rs. in crore) 

Table 3: lnadnuss1b e c auns o .. I I . fd eprec1abon on assets not own ed b h •Y t e assessee 

SI Name of the Assessment Nature Nature of mistake Excess Tax 
No. assessee/ year/ of asset claim effect 

CIT charge Nature of 
assessment 

l Mis Antop Hi ll 200J-0 1 Ware Depreciation was 3.46 1.33 
Warehousing Summary houses erroneously claimed and 
Company Ltd allowed on warehouses 
City VI which were not owned 
Mumbai by the assessee. 

2.14.3 Assets not used in the business 

2.14.4 In Andhra Pradesh, Chandigarh, Gujarat, Himachal Pradesh, 
Maharashtra, New Delhi , Orissa, Punjab, Rajasthan, Tamil Nadu, Uttar Pradesh 
and West Bengal charges, depreciation was erroneously allowed on the assets 
which were not put to use in relevant previous year owing to ce sation of 
business/lock out/strikes/non-installation etc. The omissions led to short levy of 
tax of Rs.4.80 crore in 35 cases. Four cases each involving tax effect of more 
than Rs.25 lakh but less Rs. l crore are indicated at SI. Nos 1 to 4 of Appendix 19. 

2.14.5 Depreciation cannot be allowed on as et income from which is 
computed under the head ' income from house property'. Depreciation incorrectly 
allowed against income from let out property which was assessed under the head, 
' income from house property' in two cases in Tamil Nadu charge as shown at SI. 
Nos 3 and 4 of Appendix 18 resulted in short levy of tax of Rs.14 lakh. 

2.14.6 Sale and lease back transactions 

2.14.7 This is a special category of transaction where both the vital conditions 
of ownership and use are violated. Assets are sold only on paper and the buyer 
leases the same asset back to the seller. The buyer claims depreciation as the 
owner even though the original seller is using the assets. Board issued Instruction 
1978 in December 1999 containing detai led guidelines to the assessing officers on 
treatment of such tran action . Audit scrutiny revealed that depreciation was still 
being allowed in violation of the law and guidelines on the issue. 

2.14.8 Depreciation al lowed in "Sale and Leaseback" cases in violation of the 
conditions of ownershi p and usage resulted in short levy of tax of Rs.14.17 crore 
in 8 cases in Tamil Nadu and Uttar Pradesh charges. One case involving tax 
effect of Rs. I L.78 crore of Uttar Pradesh charge is illustrated below. Four ca es 
each involving tax effect of more than Rs.25 lakh but less than Rs. l crore are 
indicated at at SI. Nos 5 to 8 of Appendix 18. 

2.14.9 In Uttar Pradesh charge, the assessment of Mis Inda Gulf Fertili zers 
and Chemicals, for the asse sment year 1996-97 was completed after scrutiny in 
March 2002, after allowing depreciation of Rs. 16.65 crore on addition of pollution 
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control equipments costing Rs.33.30 crore purchased under a "sale cum lease" 
arrangement from Mis Mangalore Refinery and Petro Chemical Ltd (MRPCL). 
The equipment was installed and used by MRPCL and not by the assessee 
Depreciation was however, wrongly allowed to the assessee. The mistake resulted 
in underassessment of income of Rs.16.65 crore involving revenue effect of 
Rs. 11 . 78 crore including interest. 

2.14.10 Irregular claim of depreciation against income fully exempt from tax 

2.14.11 No depreciation is admissible against the income exempt from tax . 

2.14.12 In Delhi III charge, assessments of Mis Central Warehousing 
Corporation for the assessment years 2000-01 and 2002-03 were completed in 
summary manner disallowing exemption to incomt from warehousing activities 
but allowing depreciation claimed on warehouses. On appeal, income from 
warehousing activities was, however, exempted. Since depreciation on assets 
contributing to exempt income, is not admissible, it should have been disallowed. 
The mistake resulted in aggregate underassessment of income of Rs.31 .82 crore 
involving tax effect ofRs.11.72 crore. 

2.14.13 The department did not accept the audit observation, as it was a 
summary assessment. The reply is not tenable as mistakes arising from summary 
assessments conferring otherwise unentitled benefit on the assessee, prejudicial to 
the interests of revenue could be rectified under the powers available to assessing 
officers under the Act. 

2.14.14 Mistakes in determination of actual cost or written down value of 
assets 

2.14.15 Written down value means, in the case of assets acquired in the 
previous year, the actual cost to the assessee and in the case of the assets acquired 
before the previous year, the actual cost to the assessee less all depreciation 
actually allowed under the Act. 

2.14.16 In the case of any block of assets, written down value means, in respect 
of any previous year relevant to the assessment year commencing on 1 April 1988, 
the aggregate of the written down values of all the assets falling within that block 
of assets and, in respect of any previous year relevant to the assessment year 
commencing on 1 April 1989, the written down value of that block of assets in the 
immediately preceding year as reduced by the depreciation actually allowed in 
respect of that block of assets in relation to the said preceding previous year 
subject to certain adjustments prescribed in the Act. 

2.14.17 In the case of succession in business or profession, the written down 
value of any asset or any block of assets shall be the amount which would have 
been taken as its written down value if the assessment had been made directly on 
the person succeeded to. 
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2.14.18 fucorrect application of the above provisions resulted in short levy of 
tax of Rs.54.4@ CJrl[]IJre in 54 cases in Andhra Pradesh, Bihar, Gujarat, Haryana, 
Jhark:hand, Kerala, Maharashtra, Madhya Pradesh, Orissa, Rajasthan, Tamil. Nadu 
and West Bengal charges. Six cases each involving tax effect of more than Rs.1 
crore are shown in the Table 4 ·below. Seven cases each involving tax effect of 
more than Rs.25 lakh but less than Rs.1 crore are indicated at Sll. Nos 1 to 7 l[]lf 
Appe11ulli'lx 2~. 

(Rs.rum crrnre) 

'falbHe 41: Excess iille I!"edatfo1rn iilllllle to llll1llismlkes i1rn writtel!ll i!l!ow1rn vallllles etc. 

1. Mis MCCPTA India 2001-02 Fixed asset 32.88 13.00 
Corporation Ltd Summary 
Kolkata IV 

2. M/sDHBVNL 2000-01 -do- 28.43 10.94 
Hissar (Haryana) Summary 

3. M/sUHBVNL 2001-02 -do- 23.90 9.45 
Panchkula (H ana) Summary 

4. Mis DHBVNL, 2001-02 -do- 21.39 8.46 
Hissar Summary 

5. Mis S T BSES Coal 2000-01 to Plant & 16.04 6.17 
Washeries Ltd 2002-03 Machinery 
City I Mumbai Summary 

6. Mis Chennai Bottling 1996~97 Business 1.91 1.61 
Company Scrutiny assets 
Chennai I 

2,J.4!.19 Caplital liirnvestmel!ll.t SllllbsidD.es not deducted from cost. Where a part of 
the cost of an asset has been met directly or indirectly by the Central Government 
or State Government in the form of a subsidy, then such subsidy shall not be 
included in the actual cost of the asset 

2.14.20 Non-compliance with the above provision resulted in inflation of actual 
cost and excess allowance of depreciation involving tax effect of Rs.2.38 crnre in 
6 cases in Assam charge. One case involving tax effect of Rs. l.60 crore is shown 
in the TaMe 5 below. Two cases involving tax effect of Rs.34.53 fakh and 
Rs.28.39 lakh respectively are indicated at SJ!. Nos 9 and 10 of Appel!lldix 18. 

TalbHe 5: Excess iille I!"edatfo1rn allllowedt d!lllle to Jil!Rfllatfo1rn oft' cost oft' assests 

1. Mis Virgo 2001-02 
Cement Ltd. Scrutiny 
Guwahati U 

Business Capital investment 4.56 
asset subsidy not 

deducted from cost 

(Rs. illll crol!"e) 

1.60 

2.14.2:ll. Depired.atil[]ll!l aUowed mm assets displ[]lsed l[)lff. Written down Value 
(WDV) in the case of any block of assets means the aggregate of WDVs ~f aU 
assets falling within that block of assets at the end of the previous year increased 
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by the value of assets acquired and decreased· by the value of assets sold or 
destroyed or discarded. 

i 
I 

2.14.22 Incorrect allowance of depreciation without reducing the value of assets 
sold/disposed of, discarded or destroyed resulted in short levy of tax of Rs.1.44 
crore in 5 cases in Gujarat charge. One case involving tax effect of Rs.1.24 crore 
is shown in the Table 6 below. Two cases :i.nvolving tax effect of Rs.8.93 lakh 
and Rs.8.43 lakh resp6ctively are indicated at Si.Nos ::U and 12 of Appendix 18. 

1. Mis Gujarat 
Electricity 
Board 
Baroda! 

' 

2001-02 
Scrutiny 

Loss of assets was considered 
as capital in nature but 

· depreciation was allowed 
without reducing the value 
thereof from WDV 

2.14.23 Adoption of iincorired rates of dep:redatiim11 

(Rs. in c1r01re) 

3.14 1.24 

2.14.24. Depreciatitdn on any block of assets shall be cakulated at the rate 
specified in Appe.ndi~ I and IA to the Iiicome 'fax Rules 1962. 

2.14.25 Mistake in application of correct rate of depreciation resulted in short 
levy of tax of Rs.40.57 crore in 120 cases (134 assessments) in Andhra Pradesh, 
Bihar, Chandigarh, [Delhi, Gujarat, Himachal Pradesh, Haryana, Jharkhand, 
Karnataka, Maharashtra, Orissa, Punjab, Rajasthan and Tamil Nadu charges. Six 
cases each involving:tax effect of more than Rs.1 crore are shown in the Table 7 
below. 11 cases each involving tax effect of more than Rs.25 lakh but less than 
Rs.1 crore are indica~ed at St Nos l to 11 of Appendiix 21. 

: (Rs'. Hllll CirO Ire) · . 

'll'alb>Re 7: Ado][)timn of foc0Ir1red rates of dle11uedatiollll 

1 Mis Airport I 1994-95 Security 10% 25% 0.77 1.71 
Authority of 2000-01 fencing 10% 25% 2.46 
India Scrutiny Vehicles 20% 25% 0.50 
Delhi I 20% 25% 3.31 

2 Mis SREII 2003-04 Vehicles 20% 40% 4.06 1.49 
International i Summary 

·Finance Ltd,: 
Delhi I 

3 Mis ZIP 2000-01 'ZIP Fone' 25% 60% 3.35 1.29 
Telecom Ltd Summary instruments 
Hyderabad-3 
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4 Mis Prax Air 1999-00 Gas 25% 100% 8.34 7.46 
India Ltd. Scrutiny Cylinder 5.33 
Bangalore III 2000-0 1 6 .29 

2001-02 
Summary 

5 Mis Airport 1994-95 Terminal 10% 25 % 43.57 15.56 
Authori ty of 2000-0 1 Building 
India Scrutiny 
Delhi 2002-03 

Summary 
6 M/s State Bank 2000-0 1 Leased 25% 100% 8.62 4.3 1 

of Bikaner & assets 
Jaipur 2001-02 Computers -
Jaipur II Scrutiny Motor Cars 

2.14.26 Excess allowance of depreciation on assets used for less than 180 
days. 

2.14.27 Mistakes in application of 50 percent of prescribed rate of depreciation 
on assets used for less than 180 days resulted in short levy of tax of Rs.6.62 crore 
in 33 cases in Andhra Pradesh, Chandigarh, Delhi, Gujarat, Himachal Pradesh, 
Jharkband, Kerala, Maharashtra, Punjab and West Bengal charges. Three cases 
each involving tax effect of more than Rs. l crore are given in the Table 8 below. 
Three cases each involving tax effect of more than Rs.25 lakh but less than Rs. I 
crore are inclicated at SI. Nos.12 to 14 of Appendix 21. 

(Rs. in crore) 

Table 8: Excess allowance of depreciation on assets used for less than 180 days 

SI Name of assessee/ Ass~ment Nature of Rate of depreciation Excess Tax 
No. CIT charge year/ asset claim effect 

1. 

2 

3 

Nature of Admissible Allowed 

assessment 
Mis ABN Amro 2000-01 Intangible 12.5% 25% 4. 13 1.98 
Bank N.V Appeal asset 
Kolkata · revision 

Mis Shima SSK 200 1-02 Plant & 12.5% 25% 4.30 1.70 
Ltd. Scrutiny Machinery 

Pune-1 

Mis !spat Pro files 1996-97 Machinery 12.5% 25% 2.20 1.01 
India Ltd. Scrutiny 
Kolkata I 

2.14.28 Mistakes in carry forward /set off of depreciation 

2.14.29 Where for any assessment year, unabsorbed depreciation can not be set 
off against any other income in the relevant previous year, it shall be carried 
forward to the following assessment year and set off against profit and gains of 
that assessment year. It can be carried forward for eight assessment years 
However, in doing so, business loss of earlier years has to be fi rst set off followed 
by unabsorbed depreciation. The law has been amended with effect from 1 April 
2004 enabling unabsorbed depreciation to be carried forward, indefinitely. 
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2.1~.30 Mistakes in setting off unabsorbed depreciation resulted in short levy of 
tax of Rs.40.10 cmire in 541 cases (66 assessments) in Andhra Pradesh, Bihar, 
Delhi, Jharkhanci, Kamataka, Kerala, Madhya Pradesh, Maharashtra, Orissa, 
Punjab, Rajasthan, Tamil Nadu and West Bengal charges. U · cases each 
involving tax effect of Rs.l crore or more are given in TabB.ie 9J·below. 12 cases 

. each involving tii.x effect of more than Rs.25 lakh but less than Rs.1 crore are 
indicated at Sl.N~s 1to12 of Appendix 22. 

j (JRs. iilll cm ire) · 

1. 

2. 

3. 

4. 

5. 

6. 
7 

8. 

9. 

10 

11 

Mis Samc6r Glass Ltd. 
DelhiIU i 
Mis ShreeiCement Ltd. 
Ajmer 

Mis Shriram City Union Finance 
Ltd, Chennai III · 

Mis Ipisteel Ltd. 
Cuttack · 

Mis Tuticorin Alkali chemicals 
Chennai Ii 

Mis SamteI Color Ltd, Delhi III 
I 

Mis Tainil· Nadu Cement 
Corporation Ltd, Chennai I 
Mis Rajasthan State Mineral 
Development Corporation Ltd, 
Jaipur II ; 
Mis Textool Company Ltd. 
Coimbatore II 
Mis A very Cycle Industries Ltd. 
Ludhiana Central 
Mis Rajasihan Texchem. Ltd. 
Mumbai IV 

1999~00 & 2000-01 
Scrutiny 
2002-03 & 2003-04 
Summary 

2002-03 
Summary 

1995-96 to 2000-01 
Scrutiny 
2001-02 to 2003-04 
Summary 

1996-97 to 1998-99 
Scrutiny 

2001-2002, Scrutiny 

1997-98 
Scrutiny 
2000-01 
Scrutiny 

2001-02 
Summary 
2000-01 
Scrutiny 
2001-02 
Scrutiny 

2~14.31 Mistakes illll gll."a1rnt of addiitional depll."edation 

I 

. . "' 

20.81 8.01 

4.10 4.54 
1.20 

. 4.35 3.83 

4.48 2.48(P) 

2.40 2.18 
0.62 

3.71 2.12 

4.74 2.04 

2.87 1.97 

3.43 1.73 

2.89 1.11 

2.52 1.00 

2.14.32 W:i.th ~ view to encouraging modernization and investment in the 
economy,· incentive in the form of additional depreciation was introduced with 
effect from assessment year 2003-04. Additional depreciation shaU be allowed 
subject to the conditfons that either a new industrial undertaking should begin 
manufacture after 1 April 2002 or an existing indutrial undertaking should 
substantially exp~nd its installed capacity by at least 25 percent 

2.141.33 Additional depreciation was allowed even when prescribed conditions 
were not fulfilled or detailed information in Form 3AA was not filed, in 7 cases in 
Haryana, Kerala, Orissa and Uttar Pradesh charges resulting in short levy of tax of 

59 



Report No.13of2005 (Direct Taxes) 

Rs.15.6q) crnire. One case involving tax effect of Rs.14.90 crore of Orissa charge 
is discussed in 'fable :rn below. Two cases involving tax effect of Rs.36.85 lakh 
and Rs.18.33 lakh respectively are indicated at SI.Nos 13alllld14 of Appendix 18. 

L Mis National 2003-04 
Aluminium Summary 
Company Ltd. 
Bhubaneshwar 

Plant and Plant and 
Machinery Machinery was 

acquired before 1 
April 2002 and its 
expansion was 
below 25 er cent. 

(Rs. Jil!ll Clt"OJI"e) 

14.90 

2.141.34 Depredatii.on claim. aliowed on ineUgiblle items 

2.14.35 Items, whether tangible or intangible, which have been included in 
Appendix l to the Income Tax Rules 1962, are eligible for deduction at the rates 
prescribed therein. It has been judicially held

0 

that roads do not qualify for 
depreciation as "building" unless a road is laid for providing approach to 
factory/business premises. 

2.14.36 Irregular aUowance of deduction on the items not included in Appendix 
K to the fucome Tax Rule,s 1962 resulted in short levy of tax of Rs.5.:U crore in 
16 cases in Andhra Pradesh, Bihar, Gujarat, Karnataka and West Bengal charges. 
One case involving tax effect of Rs.4.27 crore of Karnataka charge is given in the 
Table 11 below. Two cases involving tax effect of Rs.40.95 lakh and Rs.20.69 
lakh respectively are indicated at St Nos 15 and 16 of Appendix 18. 

1. Mis Nandi 
Highway 
Developers Ltd. Summary 
Bangalore III 

Road built Depreciation was claimed and · 4.27 
on BOT allowed on roads constructed 
basis and on 'BOT' basis which was not 
not owned an eligible item included in 
by the Appendi.X I till the Income Tax 
assessee Rules 

·Mis Indore Municipal Corporation Vs CIT (247 ITR 808 ,-- SC) 
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I 
2o14o37 Mistakes i:n adoptiio111t of col!."l!."ed figuures.amll enors in comp1l.lltatfoll:ll 

I 
2.].4.38 Under the Act, an assessment may be completed in a summary manner, 
interalia, after rebtifying any . arithmetical error in the return, accounts and 
accompanying dotuments. Jrn a scrutiny assessment, the. assessing officer is 

I I . . 

required to make ·a correct assessment of·the total·income or loss of the assessee 
and determine.the borrect sum payable by him or refundable to him on the basis of 

I . 

such assessment. llpespite this and instructions issued by the Board from time to 
time, mistakes induding incorrect adoption of figures, arithmetical errors, double 
allowance of claitiis, failure to add back the claims ·originally disaUowed by the 

I . . . 

assesssing officer ~tc. continue to occur suggesting the need for better vigilance 
and highlighting· i the fact that internal control mechanism needed to .be 
strengthened urgen~ly and effectively . 

. I 

2Jl4.39 Mistakes in adoption of correct figures and errors in computation -of 
deduction resulted! im short levy of tax i of Rs.38.98 crore ·in 57 cases in Andhra 
Pradesh, B:i.har, <Chandigarh, Delhi, Gujarat, Jharkhand, Himachal Pradesh, 
Kamataka, Mahar~shtra, Punjab, Tamil Nadu and West Bengal charges. Three 
cases involving taxi effect more than Rs. r crore each are given in 'fable 12 ·below. 
5 cases each involving tax effect of more than Rs.25 lakh but less than Rs.1 crore 
are indicated at Sil.Nos 1 to 4! of Appelllldix 23. 

1. Mis AIR India Ltd, Mumbai 2000-01, Scrutiny 79.32 30.54 
2. Mis ITC Ltd, iKolkata ill 2001-02, Scrutiny 5.90 2.33 
3. Mis Information Technologies (I) Ltd 2000-01 2.08 1.19 

Delhi IV . ! Scrutiny 

i 
2.14.410 · Otlhl.el!." misceililairneous mistakes 

I 

I . 
2.11.4.41 Assessing officers had c9Illaj~t,~g mistakes of misceHaneous-natlire. in 
12 cases'involvingltax effectof .Rs.1([])~04.~irore in Andhra Pradesh, Assam, Delhi, 
Maharashtra, Raja~than, Tamil Nadu, Uttar Pradesh and West Bengal charges. 

I . • 

One case involving tax effect of Rs.6.80 ctore is given in TabRe 13 below. 
Remaining cases ~e indicated at Sll Nos :n. to U of Appeimdix 24. 

~ ~~cr~ 

Tabfo 13: Other mi~ceifaneolills mnstakes 

1. Mis 2002-03 
Polyfibers Ltd i Summary 
Lucknowll 1 

I 
I 

Depreciation pertaining to past 
assessment years (1996-97 to 
2001-02) was incorrectly 
claimed and allowed 
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2.15 SECTION- 35 

2.15.1 Irregular allowance of deduction on scientific research under section 
35(1) and section 35(2AB) without approval of prescribed authority 

2.15.2 For the purpose of claiming the deduction in respect of expenditure 
towards scientific research under sections 35(1) and 35(2AB), approval of 
prescribed authority is required which, under the provisions of the Act, shall be 
the Secretary, Department of Scientific and Industrial Research, Government of 
India. 

2.15.3 Irregular allowance of deduction under the above prov1s10ns without 
approval of prescribed authority resulted in short levy of tax of Rs.27.66 crore in 
14 cases in Bihar, Delhi, Gujarat, Jharkhand, Maharashtra, Orissa and Tamil Nadu 
charges. Five cases each involving tax effect of more than Rs. 1 crore are given in 
Table 14 below. 3 cases each involving tax effect of more than Rs.25 lakh but 
less than Rs. l crore are indicated at SI.Nos 1 to 3 of Appendix 25. 

(Rs. in crore) 

Table 14: Irregular allowance of deduction under section 35(1) and section 35(2AB) 

SI Name of the assessee/ CIT Assessment year/ Excess deduction Tax 
No. charge Nature of assessment allowed effect 
I. M/s Lupin Ltd 2002-03, Summary 20.06 12.88 

Mumbai X 2001-02, Scrutiny 12.52 
2. Mis CIPLA Ltd, Mumbai II 2002-03, Summary 10.74 4.25 
3. Mis Cipla Ltd, Mumbai II 2003-04,Sununarv 11 .82 4.22 
4. Mis National Aluminium 2000-0 I, Scrutiny 7.03 2.62 

Company Ltd. 2001 -02 to 2003-04 
Bhubaneswar Summary 

5. Mis Nicholas Piramal India 2002-03 4.76 1.88 
Ltd, Mumbai Sununary 

2.15.4 Incorrect allowance of deduction together with depreciation 

2.15.5 Where deduction is allowed for any previous year under section 35 in 
respect of expenditure represented wholly or partly by an asset, no deduction shall 
be allowed under section 32 for the same or any other previous year in respect of 
that asset. 

2.15.6 Non-compliance with above provision resulted in excess allowance of 
deduction involving tax effect of Rs.1.40 crore in 4 cases in Andhra Pradesh, 
Bihar and West Bengal charges. Two cases each involving tax effect of more than 
Rs.25 lakh but less than Rs.1 crore are indicated at SI.Nos 4 and 5 of Appendix 
25. 

2.15.7 Other mistakes 

2.15.8 Different types of mistakes m allowance of deduction towards 
expenditure on scientific research under Section 35 resulted in short levy of tax of 
Rs.2.06 crore in 8 cases in Gujarat, Maharashtra, Tamil Nadu and Uttar Pradesh 
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charges. Three cases: each involving tax effect of more than Rs.25 lakh but less 
than Rs. I crore are indicated at Sl.Nlf)s 1 to 3 of Appeirndix 26. 

2.16 §ECTION~i80 HHD 
I 

2.16.1 Inegufaur ~llllowanmce of deduction witllumt approv:mll of prescribed 
auttholl"itty 

2.16.2 For claiming deduction under section 80HHD the business of hotell or of 
a tour operator shorlld have been approved by the Director General, Director 
General of Tourism, Government of fudia. 

2.16.3 fu the following cases, the business of hotel was not approved by the 
prescribed authority !which resulted in irregular allowance of deduction under 

I • • 

section 80HHD involving short levy of tax of Rs.19.31 fakh. in 3 cases in Delhi, 
Kamataka and Kerala charges. Details of these cases are indicated at SH.Nos 6 to 

. . I 
8 of Appendix 25. 1 

2.16.4 

2.16.5 For allowing deduction under section 80HHD, an amount equal to the 
percentage of deduction is debited to the profit and loss account of the previous 
year in respect of which the deduction is allowed and credited to a reserve account 
to be utilized for thb purposes of the business of the assessee in the prescribed 
manner. 

' I 

2.16.6 Irregular transfer. of entire amount of foreign exchange reserve to the 
profit and loss account without using it for the specified purposes, resulted in short 
levy of tax of Rs.37.S7 cirore in 10 cases in Maharashtra, Tamil Nadu, Orissa and 
West Bengal charges. Four cases each involving tax effect of more than Rs.I 
crore are given in Tabfo 15 below: Three cases each involving tax effect of more 

I 

than Rs.25 lakh but less than· Rs.1 crore are indicated at Sl.Nos 9 to U of 
Appendlix25. 

(Rs. in crnre) 

1. Mis East India Hotel Ltd 2001-02 
Kolka•a III Scrutiny 

2. Mis East India Hotel Ltd. 1999-00 34.70 12.14 
Kolkataill Scrutiny 

3. Mis Hotel Leela!Venttire Ltd.· 
' 

1998~99. 24.00 8040 
Mumbai VHI Scrutiny 

4. Mis Travel Corporation of India 2000-01 3.28 1.60 
Mumbai IV Scrutiny 

2001-02 0.85 
Scrutiny 
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2.Hi.7 Mishtlke illll computation of eligibHe profit/deduction 

2.16.8 Under the provisions of the Act, the eligible profits for the purpose of 
deduction under section 80IIlID are to be reckoned with regard to total turnover 
only. 

2.16.9 Mistake in computation of eligible profit/deduction resulted in· short 
levy of tax of Rs.81.14 llakh in 2 cases in Delhi and Tamil Nadu charges. Details 
ofthese cases are indicated at StNos 12 and 13 of Appendix 25. 

2.Hi.J!.O Incorrect allowance of deduction against ineligible business resulted in 
short levy of tax of Rs.1.31 crore in 6 cases in Delhi, Kamataka, Kerala, 
Maharashtra and Tamil Nadu charges.· One case involving tax effect of Rs.60.99 
lakh of Maharashtra charge is indicated at Sl.N o 4 of Appendix 26. 

2.Hi.Jl.Jl Irreg\lllllar aRnowance of dleductimn wnthout setting off brought 
forward loss 

2.ll.6.12 Under the provisions of the Income Tax Act, 1961, deduction under 
chapter VIA shall be- allowed only after brought forward losses of earlier years are 
set off. 

2.Jl.6.B Irregular allowance of deduction without setting off brought forward 
loss resulted in short levy of tax of Rs.43.32 iakh in 2 cases in Kerala and Tamil 
Nadu charges as indicated at SI.Nos 14 and 15 of Appendix 25. 

2.16.14 Ottlhter mistakes 

2.Jl.6.15 While computing deduction under Sectibn 80IDID, the assessing 
officers committed different types of mistakes which resulted in excess allowance 
of deduction involving short levy of tax of Rs.63.42 lakh in 9 cases in Kamataka, 
Kerala, Maharashtra, Orissa, · Rajasthan and Tarriil Nadu charges. Two cases 
involving tax effect of Rs.17.06 lakh and 14.05 lakh are indicated at SI. Nos 16 
and 17 of Appel!lldix25. 

2.17 SECTION- SOHHF 

2.17.1 Jrnegullar allowance of double deductions 

2.17 .2 Sub section (5) of section 80 HHF stipulates that where a deduction 
under this section is claimed and allowed for any assessment year, no deduction 
shall be allowed in relation to such profits under any other provisions of the Act. 

2.17.3 In violation of the above provision, assessees were allowed deductions 
under other sections of the Act in addition to deduction under section 80-HHF 
which resulted in excess allowance of deduction resulting in short levy of tax of 
Rs.22.15 Ilalkh nn 2 cases in Maharashtra charge as indicated at SI Nos 5 and 6 of 
Appell1ld!nx 26. 
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2.17.4 Mistakes in adoption of correct figures and errors in computation 

2.17.5 Mistakes in adoption of correct figures and errors in computation of 
deduction were noticed in 4 cases involving revenue effect of Rs.1.98 crore in 5 
cases in Maharashtra charge. One case involving tax effect of Rs.1.36 crore is 
shown in Table 16 below. Another case involving tax effect of Rs.44.63 lakh is 
indicated at SI No 7 of Appendix 26. 

(Rs. in crore) 

Table 16: A voidable mistakes and errors in computation 

SI Name of the Assessment Nature of mistake Excess deduction Tax 
No. assessee/ CIT year/Nature allowed under effect 

cban~e of assessment section 80HHF 
I. Mis Nimbus 2000-01 Amount of total 2.37 1.36 

Communications Scrutiny turnover was 
Ltd incorrectly adopted. 
City XI Mumbai 

2.17.6 Other miscellaneous mistakes 

2.17.7 Different types of mistakes in application of prov1Slons of sections 
80HHF resulted in excess allowance of deduction involving short levy of tax of 
Rs.88.21 lakh in 4 cases in Andhra Pradesh, Maharashtra, Tamil Nadu and West 
Bengal charges as indicated at SI Nos 8 to 11 of Appendix 26. 

2.18 SECTION-80IA 

2.18.1 Irregular deduction allowed on ineligible business/other income not 
relating to manufacture/industrial/infrastructure activities 

2.18.2 Deduction was incorrectly allowed on other income not relating to 
manufacture/industrial/infrastructure activities which resulted in short levy of 
Rs.136.42 crore in 61 cases in Andhra Pradesh, Bihar, Chandigarh, Delhi, 
Gujarat, Haryana, Jharkhand, Karanatak.a, Kerala, Madhya Pradesh, Maharashtra, 
Orissa, Punjab, Rajasthan, Tamil Nadu and West Bengal charges. Four cases each 
involving tax effect of more than Rs. I crore are given in Table 17 below. Four 
cases each involving tax effect of more than Rs.25 lakh but less than Rs. l crore 
are indicated at Sl.Nos.1to4 of Appendix 27. 

(Rs. in crore) 

Table 17: Irregular deduction under section 80IA against other income 

SI Name of the Assessment Nature of income to be Irregular Tax 
No. assessee/CIT year/Nature excluded deduction effect 

charge of assessment allowed 
I. M/s Orissa 2001-02 to Other income. Excess set 394.30 125.52 

Power 2003-04 off of brought forward 
Generat ion Summary depreciation and non-filing 
Corpora11011 Ltd . of prescribed audit 
Bhubanc,war certificate was also noticed 

2. Mis RungLa 1999-00 Other income 4.63 2.47 
Irrigation Ltd, Scrutiny 
Delhi V 
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3 Mis Kochi 1998-99 Income from investment 4.44 1.60 
Refinery Ltd, Scrutiny and other sources 
Koc hi 

4. Mis Vesuvius 1999-00 Other income credited 2.92 1.57 
India Ltd. 2002-03 towards ' provisions no 
Kolkata IV Summary longer required and 

2000-01 exchange gain' 
200 1-02 
Scrutiny 

2.18.3 Non-deduction of proportionate corporate expenses 

2.18.4 Where any assessee has more than one unit of manufacture and all of 
them are not eligible for deduction under section 80IA, it is often noticed that the 
expenses of the eligible unit are debited to the non eligible unit so that the taxable 
profits go down and the non taxable profits go up . 

2.18.5 In West Bengal III charge, audit examination of the assessment of Mis 
Tide Water Oil Co. (1) Ltd for the assessment year 1998-99 completed after 
scrutiny revealed that while claiming deduction under section 80IA, the assessee 
did not reduce the proportionate expenses havi ng direct nexus with the exempted 
unit. These expenses were debited against income from non eligible units to 
reduce the taxable incomt!. The mistake resulted in under assessment of income 
of Rs.1. 75 crore involving short levy of tax of Rs.6 1.51 lakh. At the instance of 
audit, assessment was reopened under section 263 and set aside against which 
assessee preferred appeal to IT AT, where appeal was decided in favour of the 
department. 

2.18.6 Incorrect allowance of double deduction 

2.18.7 If deduction under section 80IA is claimed for any assessment year, 
deduction to the extent of such profits and gains shall not be allowed under any 
other provisions of Chapter VIA from the profit and gains of same business. 

2.18.8 Incorrect allowance of deduction towards export profits on the same 
amount of profits and gains in violation of the above provision resulted in excess 
allowance of deduction involving short levy of tax of Rs.9. 71 crore in 15 cases in 
Maharashtra, Gujarat, Tamil Nadu and West Bengal charges. One case involving 
tax effect of Rs.4.36 crore is illustrated below. Four cases each involving tax 
effect of more than Rs.50 lakh but Jess than Rs. l crore are indicated at SI.Nos 1 to 
4 of Appendix 28. 

2.18.9 In West Bengal, Kolkata III charge, in the assessments of Mis East 
India Hotel Ltd. for the assessment years 1999-00 to 2001-02 completed after 
scrutiny, the assessee was allowed deduction under section 80IA though it had 
already claimed deduction under section 801IBD. The irregularity resulted in 
short levy of tax of Rs.4.36 crore. 

66 



R eport No. 13 of 2005 (Direct TaJCes) 

2.18.10 Incorrect allowance of deduction in respect of ' prior period' income 

2.18.11 Deduction under section 80IA is admissible only from the date the 
industrial undertaking starts manufacturing activities as provided in the Act. 

2.18.12 In Kerala, Kochi charge, the assessment of Mis Kochi Refinery Ltd. for 
the assessment year 1997-98, completed after scrutiny in March 2000 was revised 
in June 200 I at a total income of Rs.168.11 crore allowing a deduction of 
Rs.20.51 crore in respect of a new unit commissioned in December 1994. Audit 
scrutiny revealed that the profit derived from the eligible unit included Rs .12.88 
crore being the amount received on account of increase in costs of margin from oil 
co-ordination committee for the period prior to the commissioning of the new unit 
in December 1994. The mistake resulted in allowance of an excess deduction of 
Rs.3.86 crore involving short levy of tax ofRs.2.77 crore including interest. 

2.18.13 Inadmissible claims for want of a udit certificate 

2.18.14 Deduction under this section shall not be admissible unless an 
accountant audits the accounts of the assessee of the relevant previous year and 
the assessee furn ishes along with the return of income, the report of such audit in 
the prescribed Form No.1 OCCB duly signed and verified by such accountant. 

2.18.15 Irregular allowance of deduction in the absence of requisite audit 
certificate resulted in short levy of tax of Rs.1.16 crore in 12 cases in Bihar, 
Gujarat, Haryana, Himachal Pradesh and Tamil Nadu charges. One case 
involving tax effect of Rs.39.31 lakh is indicated at SI.No 5 of Appendix 28. 

2.18.16 Irregular deduction in respect of units formed by splitting existing 
units 

2.18.17 Deduction under section 80IA is allowed, interalia, subject to two 
conditions, viz: the undertaking is not formed by the splitting up or reconstruction 
of a business already in existence or the transfer of machinery from an old 
business. Further, in the event of transfer, the total value of the machinery 
transferred should be less than twenty per cent of the total value of the machinery 
used in the new business. 

2.18.18 In Assam, Shillong charge, in the case of Mis Eastern Mining and 
Allied Industries Ltd. Rs.1.88 crore worth of machinery out of a total value of 
machinery of Rs.3 crore claimed to have been used in the business was found to 
be fictitious and depreciation disallowed for assessment years 1993-94 to 1995-
96. However, deduction under section 80IA ofRs.6.3 crore and Rs.3.54 crore was 
allowed for assessment years 1995-96 and 1996-97 respectively. This was inspite 
of the fact that major part of the machinery was found fictitious and no 
manufacture could have been done with fictitious machinery. Also, the value of 
old and previously used machinery, transferred to the business, was more than 20 
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percent of the total value of the plant machinery. Thus, the deduction allowed was 
not in order. Omission to disallow deduction resulted in underassessment of 
income ofRs.9.84 crore involving short levy of tax ofRs.5.94 crore. 

2.18.19 Non-furnishing of separate accounts for separate units/divisions 

2.18.20 For the purpose of computing quantum of deduction under section 
80IA, profit and gains of the eligible business of the assessee shall be computed 
for the assessment year immediately succeeding the initial assessment year or any 
subsequent assessment year as if such eligible business were the only source of 
income during the relevant previous year. 

2.18.21 Non furnishing of separate accounts for separate units resulted in short 
levy of tax of Rs.1.18 crore in 3 cases in Bihar and Uttar Pradesh charges. Two 
cases involving tax effect of Rs. 72.32 lakh and Rs.41.28 lakh respectively are 
indicated at SI.Nos 6 and 7 of Appendix 28. 

2.18.22 Incorrect adjustment of loss 

2.18.23 Under the provisions of section 80IA(5), the profits eligible for 
deduction have to be computed as if the new industrial undertaking is a separate 
unit and provisions of the Act have to be applied accordingly. 

2.18.24 In Maharashtra charge, in the assessment of Mis Anurang Engineering 
Company Pvt Ltd., for the assessment years 2001-02 and 2002-03, the loss of a 
unit eligible for deduction under section 80IA was adjusted against the income 
from its other businesses in violation of the above provision. In the same charge, 
similar situation was observed in another case of Mis Endurance System Pvt. Ltd. 
The rr.istakes resulted in aggregate short levy of tax ofRs.2.97 crore in two cases. 

2.18.25 Other miscellaneous mistakes 

2.18.26 The assessing officers also committed different types of mistakes which 
resulted in short levy of tax of Rs.8.37 lakh in 2 cases in Chandigarh and Kerala 
charges as indicated at SI Nos 12 and 13 of Appendix 30. Besides, deduction 
was erroneously allowed without setting off brought forward losses/unabsorbed 
depreciation in four cases involving short levy of tax of Rs.90.49 lakh in Delhi 
and Tamil Nadu charges. Two cases involving tax effect of Rs.47.26 lakh and 
Rs.24.65 lakh respectively are indicated at SI Nos 8 and 9 of Appendix 28. 

2.19 SECTION-SO IB. 

2.19.1 I rregular allowance of deduction on incomes not relating to 
manufacture/industrial activities 

2.19.2 One of the conditions for availing deduction under section 80IB is that 
the income eligible for deduction should be derived from the eligible business as 
defined. 
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2.19.3 Deduction ; under section 80IB was incorrectly allowed against the 
income derived.from !other sources resulting in short levy of tax of Rs.37.42 crore 
in 73 cases in Assam, Chandigarh, Delhi, Gujarat, Haryana, Himachal Pradesh, 
Kamataka, Kerala, Madhya Pradesh, Maharashtra, Orissa, Punjab, Rajasthan, 

. Tamil Nadu and Uttar Pradesh charges. Two cases each involving tax effect of 
more than Rs.l crore are given in Table 18 below. Eight cases each involving tax 
effect of more than R

1

s.25 lakh but less than Rs. l crore are indicated at Sil.N@s 5 to 
12 of Appendix 27. 

1. Manufacture of 70.2~ 27.79 
Futuristic I Scrutiny software 
Communication 

I 

Ltd, Delhi I . ! 

2. Mis NilT GAS' 2001-02 Manufacture of 7.45 3.02 
Ltd. Scrutiny software 
DelhiV 2003-04 

Summary 

2.19.4 Spedal·prbvisions for sma!R~scale industrlial mmdertalkftngs 

2.19.5 Section 80IB prohibits deduction in respect of income from the 
manufacture of any item listed in the Eleventh Schedule of the Income Tax Act 
except in the case of small scale industrial undertakings having total investment in 
plant and machinery 6f less than Rs.one crore. 

2.19.6 Violation bf the above stipulation resulted in short levy of tax of 
Rs.1.98 crore in two cases in Rajasthan and Tamil Nadu charges. One case 
involving tax effect :of Rs.1.49 crore is illustrated below. Remaining case is 
indicated at SR.No 14 !of Appendiix 26. 

2.19.7 In Rajasthan, Jaipur Central charge, audit scrutiny of the summary 
assessment records of Mis. Dftnesh PrnUtches Ltirll. for the assessment year 2003-04 
allowing deduction of Rs.3.72 crore under section 80IB revealed that the cost of 
plant and machinery 'was more than Rs.one crore. Hence the assessee was not a 
small scale industrial undertaking entitled to deduction in respect of income from 
manufacture of items included in Eleventh Schedule of the illcome Tax AcL 
Irregular allowance of deduction resulted in short levy of tax of Rs.1.49 crore. 

I 

2.19.8 Non-maintenance of separate accoun1ts 

2.19.9 The provisions of this seetion do not allow. the adjustment of any 
income/loss of the unit eligible for deduction against income/loss from any other 
unit or business of t~e assessee. For this purpose, separate accounts also have to 
be maI).datorily maintained for each unit/ business claiming deduction. 
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2.19.10 Non-maintenance of separate '~ccounts for different units resulted in 
short levy of tax of RsJ .. 30 crore in twfl) cases in respect of Mis Aksh Optifibre 
Ltd. (Haryana charge) and Mis Alkem Laboratories Ltd. (Bihar charge) for 
assessment years 2001-02 (Summary) and 2000-01 (Scrutiny) respectively. 

2.19.11 Claims allowed! witiltm.l!t audit certmcate 

2.19.12 Deduction under this . section shall not be admissible unless an 
accountant audits the accounts oftqe assessee for the relevant previous year and 
the assessee furnishes along with his return of income, the report of such audit in 
the prescribed Form No.lOCCB duly signed and verified by such accountant. 

2.19.13 fucorrect allowance of deduction in the absence of requisite audit 
certificate resulted in short levy of tax of Rs.35.04 cmre in 12 cases in Bihar, 
Himachal Pradesh, Jharkhand, Kerala and Tamil Nadu charges. Three cases each 
involving tax effect of rupees one crore and above are given in Tabl!e 19 below . 

. Two cases involving tax effect of Rs.16.85 lakh and Rs.8.66 lakh respectively are 
indicated at Sn.Nos 10 to 11 of Appendix 28. 

(Rs. ii.Ill!. ciro re) 

Talblle 19: foadmissiilblle daiim8 for wmrnt of a1U1diit certii.fncates 

1. M/s Kochi Refinery Ltd. and six 2003-04 68.21 28.24 
Others Summary 
Kochi and Kottayam 

2. J.Vf.Js Saluja Exim Ltd. 2002-03 14.68 5.24 
Himachal Pradesh Summary 

3. Shri D.H.Desai 2001-02 2.30 1.17 
Patna II, Bihar Scrutiny 

2.19.141 Irregular di.eduction to business not focated in apprnved backward 
areas 

2.19.15 Audit scrutiny revealed that deduction was allowed to businesses not 
located in approved backward areas. The irregularity resulted in short levy of tax 
of Rs.1.36 c:ro:re in five cases in Chandigarh and Uttar Pradesh charges. One case 
involving tax effect of Rs.1.02 crore of Uttar Pradesh charge is given in Tab!e 20 
below. Two cases involving tax effect of Rs.16.92 lakh and Rs.13.03 lakh 
respectlvely are indicated at S!.Nos 15 alllld 16 of Appendix 26. 

;:;·:~n; ~Nai!A.~.'.of:1lss 
::No.:>. 

1. Mis Rahul Detergent 
Pvt. Ltd 
Kan ur II 

(JRs. ii.Ill!. cirore) 

roved backward areas 

tulk~i~~:~~:~~i:~ U~fQ~~~~~~~;u t'i~fl~f~~s{;;jf ~r~~~~i;1: 
2001-02 Delhi 1.95 1.02 
Scrutiny 
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2.19.16 Doublle deduction 
' 

2.19.17 Where any amount of profits and gains of an undertaking or of an 
enterprise of an asses see is claimed and. allowed under section 80IB for any 
assessment year, deduction to the extent of such profits and gains shall not be 
allowed under any o~her provisions of Chapter VIA of the Act. 

2.19.18 Incorrect Of aUowance of deduction in viofation of the above provision 
I . . 

resulted in short levy of tax of Rs. 77 .87 llakh in f mu cases in Delhi and Kerala 
charges. One case involving tax effect of Rs.34.39 lakh is indicated at §[NG 17 of 
Appendix 26. · 

. I 
I 

2.19.19 Other misceilleanous mistakes 

2.19.20 The assessing officers also committed different types of mistakes which 
resulted in short levy of tax of Rs.53.62 fakh in sii:x cases as indkated at Sn Nos 18 
to 23 of Appelllldix ~6. 

I 

2.20 OBJECTIVE n~ Lacunae in law 

2.21 SECTION<~2 

2.21.1 Defi.mtio:d al!1ldl categodzatio1t:n. of loose tools 

2.21.2 In the absence of specific definition and categorization of 'loose tools' 
and 'moulds' as assets or "stores and spares" there was no consistency in 
treatment of depreci

1

ation by different assessing officers. Depreciation was being 
allowed at 25 percent treating these as plant and machinery by some assessing 
officers or entirely allowed as revenue expenditure by others. 

· 2.21.3 Inconsistency in the treatment of "loose tools" and "moulds" as plant 
and machinery for ~he purpose of depreciation by assessing officers resulted in 
short levy of tax ·of: R.s.3.07 cro:re in five cases (seven assessments) in Madhya 
Pradesh and Tamil Nadu charges. One case involving tax effect of Rs.2.69 crore 
relating to Tamil Nadu charge :i.s given in Table 21 below. Two cases involving 
tax effect of Rs.13;39 lakh and Rs.12.68 lakh are indicated at SI.Nos 17altl\d18 of 
Appeltll.dix 18. 

(Rs.in crnre). 

1. Mis Neyveli ' Lignite 2001-02 Loose tools treated as assets 2.69 
Corporation (Scrutiny) and 25% depreciation granted 
Chenriai ID in earlier . years but 

erroneously fully allowed as 
revenue ex enditure. 
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2.21.4 Definition of plant 

2.21.5 The term plant has been defined in the Act to include ships, vehicles, 
books, scientific apparatus and surgical equipment. However, audit scrutiny 
revealed that depreciation was being claimed on the dictionary meaning of plant 
even in respect of agricultural/ horticultural plants. One interesting case is 
illustrated below. 

2.21.6 In Karnataka, Bangalore III charge, audit scrutiny revealed that 
Mis SPA Agro Ltd., for the assessment year 2002-03, where assessment was 
completed in summary manner, claimed and was allowed depreciation 
aggregating Rs.27.89 lakh on Rose and Carnation plantations. As these items 
were not eligible items specified in Appendix I to Rule 5, depreciation granted 
thereon was required to be withdrawn. The omission resulted in short levy of tax 
ofRs.8.89 lakh. 

2.21. 7 It was judicially held 1 that theatre or hotel building equipped for 
business purposes are still buildings and therefore are not entitled to depreciation 
at the rate applicable ~o plant. 

2.21.8 Non compliance with above judicial pronouncement occasioned due to 
complexity in definition of plant resulted in short levy of tax of Rs.92.45 lakh in 
Three cases in Madhya Pradesh charge. Two cases involving tax effect of 
Rs.61.78 lakh and Rs.27.49 lakh respectively are indicated at SI.Nos 18 and 19 of 
Appendix 25. 

2.21.9 Verification of actual cost 

2.21.10 Where assets acquired by the assessee are "second hand" assets, the 
actual cost thereof has to be determined by the assessing officer. In the absence of 
a specific statutory provision requiring assessees to furnish details of the assets in 
these cases in Audit Report in Form 3CD, there is no safeguard available to 
restrict the allowance to bonafide and correct cases, especially when more than 95 
percent cases are completed in summary manner. 

2.21.11 In Karnataka, Bangalore III charge, in the assessment of Mis Praxair 
India Pvt. Ltd for the assessment year 1999-2000 completed after scrutiny, the 
assessee claimed and was allowed depreciation of Rs. 21. 99 crore on the transfer 
of fixed assets of value of Rs.30.22 crore acquired by the assessee from follr other 
companies during the relevant previous year. The transferred fixed assets being 
second hand assets, deduction towards expenditure thereon should have been 
allowed in scrutiny assessment only after verifying the cost to be adopted under 
section 43(1) which was not done. Similarly, in the case of Mis Wipro Fluid 
Power Ltd for the assessment year 2002-03, assessment completed in summary 

1 CIT Vs. Anand Theaters (244 ITR 192 - SC) 
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manner in the same charge, depreciation of Rs.36.50 lakh was claimed and. 
allowed without verification of the actual cost of the second hand assets. The 
mistakes involved t~x effect of Rs.7.83 crore. 

I 

2.22 SECTION~35 

2.22.1 Lacuna i;n sectlion 35(2AB) when read with section 35(2) 
i . . . 

2.22.2 Section 3,5 (2AB) of the Act provides for grant of weighted deduction of 
150 per cent of the: expenditure incurred including capital and revenue, related to 
"in house" research and development facility of certain businesses exduding the 
cost of land or bu~lding whereas section 35 (2) of the Act provides for grant of 
100 per cent deduction of the expenditure incurred (both capital and revenue) Jor 

I 

own business exclu4:Jfo.g only the cost of land. 
I 

2.22.3 Section 35(2) has been drafted in such a manner that it excludes only 
the expenditue on land so that the expenditure on building can be claimed under it, . 
while section 35(2AB) simultaneously enables an assessee to claim· weighted 
deduction on expehditure excluding land and building. The rationale for the 
difference is not clear. Departmental Circular No.387 issued in July 1984 
explained that land, not being a depreciable asset, had been excluded from the 
purview of section;35(2). The reason for excluding both land and building from 
the purview of section 35(2AB) had not been spelt out. Not making the two 
clauses mutually exclusive is inexplicable especially since section 35(2AB) is 
applicable only for: specified businesses and section 35(2) is generally applicable. 
Consequently, assessees end up claiming the benefit not available in one section 
under the other section leading to an avoidable anomaly and loss of revenue. 

i 
2.22.4 Audit sdutiny revealed that double allowance of deductions under both 
sections 35 (2) and 35 (2AB) resulted in tax effect of Rs.15.59 crore in six cases 
in Maharashtra charge. Two cases involving tax effect of more than Rs.I crore 
are given in Table: 22 below. Two more cases involving tax effect of Rs.34.45 
lakh and· Rs.21.17 lakh respectively are indicated at SI.Nos 20 and 21 of 
Appendix 25. 

(Rs. in Cll"Oll"e) 

Tablle 22: Irregular allowance of deduction towards cost oJf 

1. 

2. 

under section 35(2) 

Mis Lupin Ltd 
Mumbai X Summary 

2001-02 
Scrutiny 

Mis Glenmark 2001-02 
Pharmaceuticals Pvt Scrutiny 
Ltd 2003-04 
CC-XXXIII Mumbai Summary 

73 

10.42 

4.49 



Report No. I 3 of 2005 (Direct Taxes) 

2.23 SECTION 80 HHD 

2.23.1 'Services' to tourist not defined 

2.23.2 Deduction under section 80HHD is admissible only if the assessee is 
engaged in the business of a hotel or of a tour operator, approved by the 
prescribed authority in this behalf or of a travel agent and is providing "services" 
to tourists. 

2.23.3 However, the term ' tourist' is not defined in the section and various 
judicial decisions have only complicated the situation for assessing officers 
leading to inconsistent treatment and potential loss of revenue. 

2.23.4 The ITAT, Mumbai recently held2 in February 2004 that tax could not 
be levied on payments received by hotels from crew of Foreign Airlines 
Companies. However, the assessing officer was of the view that crew of Foreign 
Airlines were not tourists. They were in India for job requirements and hence the 
hotels which were paid advance for their accommodation in Indian rupees for the 
permanent booking of rooms for the crew could not be allowed deduction under 
section 80HHD. However IT AT Mumbai overruled this on the plea that such 
crew members had been listed as "tourists" by the department of the tourism 
effective from 1989 and Directorate General of Tourism is the prescribed 
authority under rule 18BBA(5) for approval of hotels. This litigation occurred 
essentially due to absence of specific definition of the term 'tourists' in section 
80HHD itself. The response of the department to the said IT AT decision is 
awaited. This is a matter with substantial revenue effect as noticed by audit in the 
cases of Mis Hotel Leela Venture and Mis Indian Hotel Company Limited 
assessed in Mumbai charge where aggregate deduction of Rs.1.52 crore was 
granted to the foreign exchange earnings from the crew of foreign airlines . 

2.24 SECTION-80HHF 

2.24.1 Section 80HHF providing for deduction specifically for the export of 
software was modelled on the lines of original section 80HHC providing export 
incentives. While computing deductions under section 80HHC, 90 percent of 
export incentive, duty drawback, cash compensatory support etc covered under 
clauses (iiia), (iiib) and (iiic) of section 28 are deducted from the export profits 
whereas this condition is not prescribed for working out deduction under section 
80HHF inserted later. This would appear to be a lacuna in the Act which allows 
additional deduction under section 80HHF compared to that contemplated in the 
original section 80HHC, available to other exports. 

2.24.2 Instances of deduction allowed on "duty drawback" involving potential 
tax effect of Rs.32.89 lakh in two cases in Maharashtra charge are indicated at 
SI Nos 24 and 25 of Appendix 26. 

2 Mis Sun-n-Sand Hotels (P) Ltd Vs Dy CIT (IT A No.2488Mumbai/ 1997) 
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2.25 SECTION~SOIA 

2.25.1 'Pirodu~tio:n' and 'mamufacb.ll:re' not defined 
I 

2.25.2 The words 'production' and 'manufacture' are not defined in the Act 
and their meanings are subject to judicial interpretations and pronouncements. A 
whole spectrum' of judicial decisions :i.s available with varying interpretations. 

! 

2.25.3 It has been judicially held3that crushing of dolomite lumps· into chips 
and powder does 'not bring about new commercial commodity. As such, income 
earned from such 'crushing' will not constitute income derived from a 
manufacturing or industrial undertaking. 

2.25.4 It has <!Jso been judicially held4 that formation of chicks is a natural 
biological process on which the assessee has no control and as such profits 
derived from such, business are not eligible for deduction under section 80IA. 

2.25.5 Non application of these judicial decisions resulted in short levy of tax 
of Rs.3.20 crore jin 3 cases in West Bengal and Orissa charges. Two cases each 
involving tax effect of rupees one crore or more are given in TaMe 23 below. One· 
case involving tax effect of Rs.52.36 lakh is indicated at SI.No 12 oJf Appeirullnx 
28. 

· I (Rs. iiirn ~rnire) 

Table 23: Inconsistent a iication of judicial decisions 

'!~,~~t~\~: ·rM~f1~~~!~~~~it~~~~~t~~~~~;::~ ,~;~rJfA~~l~:e~sili~« 
l. Mis Amrit F~eds Ltd. 1998-99 3.60 1.68 

Kolk:ata I· 1999-00 

2. Mis Bansapani Iron Ltd. 
Sambalpur 

2.26 SECTIO~~som 
I 

Summary 
1999-00 
2001-02 
Scrutiny 

0.82 
0.91 

2.26.l Depretfation not beftng mandatory leading to misuse 

1.00 

2.26.2 Prior to 1 April 2002, it was not mandatory for the assessees to claim 
depreciation. Th,is resulted in claims of depreciation being ignored and income 
became available: for deduction under section 80IB (Chapter· VIA), which would 
have otherwise lapsed. Depreciation can be claimed in later years wheareas such 
deductions cannot. . 

2.26.3 Incorre~t grant of deductions under section 80IB withoutconsidering 
depreciation/past : losses resulted in short levy of tax of Rs.2. 78 cirore in sevel!ll 
cases in Assam, Kerala -and Maharashtra charges. Four cases involving tax effect 

3 DDC Sales Tax and Others Vs. Mis Bherha Ghat Minerals Industries (246 ITR230-SC) 
4 CIT Vs Mis Venkateshwara Hatcheries Pvt. Ltd (103 Taxman 503 SC-2001 & 237 ITR 174-SC) 
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of more than Rs.25 lakh but less than Rs.one crore are indicated at SI.Nos 22 to 25 
of Appel!lldlix 25. 

2.27 Objective HI: Purpose of Amendments not served 

2.28 · SECTION-32 

2.28.1 Ameml!ment removing obligatioirn to file depreciation schedule 
(w .e.f.1.41.88) 

2.28.2 Verification of ownership and use of assets are important aspects to be 
examined before allowing depreciation. Assessees were required to file details of 
ownership and use under section 34(1) of the Act. Consequent to the introduction 
of the concept of block of assets from 1 April 1988, this section was abolished. 
Presently, there is no requirement of furnishing details of ownership and use 
except for broad details regarding the full block of assets to be given in the Audit 
Report in Form No. 3CD which are not always provided. With 95 percent of 
cases being accepted in summary manner there is no mechanism available with 
the department nor any specific responsibility fixed on the assessee to ensure that 
depreciation is claimed in each case correctly and in accordance with the 
requirements of law. 

2.28.3 Depreciation was irregularly claimed and . allowed in the absence of 
depreciation schedule in 18 cases involving tax liability of Rs.5.71 crore in 
Himachal Pradesh, Jharkhand, Madhya Pradesh and Orissa charges where the . 
details of ownership and use of assets were not verifiable. One such case with 
substantial tax effect of Rs.3.31 crore is illustrated below. Two cases involving 
tax effect of more than Rs.25 lakh but less than Rs.one crore are indicated at 
SH.Nos 26 and 27 of Appendnx 25. 

2.28.4 In Karnataka, Bangalore-I charge, the assessments of Mis ICICI Venture 
Fund Management Company Ltd. for the assessment years 1999-00 and 2000-01 
were accepted in summary manner and completed after scrutiny respectively. 
Audit scrutiny revealed that depreciation aggregating Rs. 9. 01 crore on leased 
equipment "Boiler" was allowed at 100 percent during relevant previous years 
based on audit report in form 3CD. Particulars to substantiate the ownership and 
use were not available either in the Form 3CD or assessment records 
accompanying the return. Depreciation claimed should have been disallowed. 
Omission ~o do so resul~ed in short levy of tax of Rs. 3. 31 crore. 

I , j. 
' ; 

2.29 Amendments for carry forward of unabsorbed depreciation and 
mandatory charging of depreciation 

2.29.1 Prior to 1 April 2002, it was not mandatory for the assessee to claim 
depreciation. With effect from 1.4.1998 depreciation was allowed to be carried 
forward indefinitely. This led to a. situation where assessees were not claiming 
depreciation but claiming other deductions under Chapter. VIA, which would not 
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have been available to them, had depreciation been required to be mandatorily 
claimed. Depreciation was carried forward and claimed when convenient for the 
asses see. 

2,29,2 It was 'only aft~r the Supreme Court ruling5 that depreciation is not 
mandatory that the onus for claiming depreciation was put back on the assessee 
through an amendment _made with effect from 1 April 2002 making the charging 
of depreciation, mandatory. The decision came on 15 March 2000 but the Act was 
amended only after two years. 

2,29.3 The loophole pointed out above has been exploited by the assessees with 
unquantifiable ai:id unascertainable revenue effect. ·Audit scrutiny revealed that 
depreciation wasi not allowed before allowing deduction resulting in aHowance of· 
deduction involving tax effect of R.s,9,15 cirore merely in 16 cases in Maharashtra 
and Gujarat charges. Five cases each involving tax effect of around Rs.one crore 
or more are given in the TabRe 24 below. Four cases cases each involving tax 
effect of more than Rs.25 lakh but less than Rs.one crore are indicated at SR.Nos 
13 to 16 oJt' Appendlix 28 

] 

I 

(Rs iiJlll CJWJre) 

1'afuile 24: Ni!m adljustmeJlllt of dlepireciafom fuefoire ailfowiiJlllg dledlUJtctiioJlll 
umdeir sectfoJlll 80l!A 

JI·~l;:~~ 
1 Mis Wim Plast Ltd 

Mumbai Central ill 
Scrutiny 

2. Mis Medispray Laboratories 1999-00 1.20 
Pvt Ltd 2000-01 
CC I Mumbai Scrutiny 

3. Mis Okasa Pvt Ltd 2000-01 1.00 
CCI Mumbai Scrutiny 

4. MIS Tancom Electronics 1998-99 1.00 
Mumbai XX Scrutiny 

5. Mis. Historic Resort Hotel 2000-01 0.91 
Ltd, Jai urn Scrutiny 

2.30 Amendment Jpllrovidling for depl!'ecfatiim11. on linfangnbie assets witlbt 
effect from 1 April 1999 

t 

2.30.1 From ~ April 1999, depreciation was to be allowed on intangible assets 
which included copy rights; patents,. technical knowhow; franchise charges and 
any other commercial rights. lintangible assets therefore cannot include goodwill, 
stock exchange membership fees, intellectual property rights or investment in 
shares. Inclusion of the concept of "intangible asset" has opened the do~ for a 
number of ambiduities. This is leading to misuse or defective implementation of 
the provisions as 

1

detailed below. 

5 Mis Mahindra: Mills Vs ~IT (243 ITR 56) 
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2.30.2 As per accounting standards, 'goodwill' was not considered as an 
intangible asset for the purpose of amortisation. Further 'goodwill' cannot be 
considered as any other business or cominercial right and depreciation cannot be 
allowed. It has been judicially held6 that goodwill is not a capital asset. Further, 
the cost of goodwill cannot ordinarily be ascertained and the date of acquisition 
also cannot be fixed. It follows, therefore, that depreciation cannot be charged on 
goodwill. 

2.30.3 Depreciation was incorrectly allowed on 'goodwill' treating it as· an 
intangible asset involving tax effect of Rs.35.87 c:rrnre in three cases in Tamil 

· Nadu charge. One case involving tax effect of Rs.35.78 crore is given in Table 25 
below. Remaining two cases are indicated at StNos 19 and 20 of Appendiix 18. 

(!Rs. iITT. crore) 

Mis Penta Soft 2001-02 Goodwill 90.47 35.78 
Technology Scrutiny 
Central Chennai 

2.30.4 Allowance of depreciation on investment in shares and stock exchange 
membership fee resulted in short levy of tax of Rs.6.99 c:rrnre in two cases of 
Madhya Pradesh and Rajasthan charges. One case involving tax effect of Rs.6.97 
crore is given below. The remaining case is illustrated at StNo 21 of AppencUx~ 
18. 

2.30.5 In Rajasthan, Udaipur charge, examination in audit of the summary 
assessment records of Mis. lffi1md!ustm:n Zinc Ltd. for the assessment year 2002-03 

. revealed that the assessee invested in shares of Mis Andhra Pradesh Gas Power 
Corporation Ltd. during the relevant previous year and claimed and was allowed 
depreciation of Rs.18.17 crore treating the shares as "intangible" assets. This was 
not in order as shares were not intangible assets. The omission resulted in excess 
allowance of depreciation of Rs. 18.17 crcire involving tax effect for Rs.6.97 
crore. One more case where depreciation was allowed in a summary assessment 
on Intellectual Property Rights (IPR) is·indicated in'fabll.e 26 below. 

1. Mis Financial 2001-02 
Technologies India (P) Scrutiny 
Ltd. 
Mumbai VIII 

6 Mis B.Srinivasa Shetty Vs CIT (128 ITR 294-SC) 

18.01 
(Intellectual 
property right) 
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OBJECTIVE IV Effect of Diff e:rent Rates of DepireciatimJJ. 
as per fucome Tax Act and Compannes Ad 

2.31.1 While discussing corporate tax reforms, the Kelkar Task Force observed 
that the adequacy of the rate of depreciation depends on the presumed period of 
the useful life of the asset, the mode of granting depreciation whether by 
'diminishing bal~nce method' or by 'straight line method and expected rates of 
growth of prices, of capital goods. The Task Force recommended reduction of 
depreciation rates for the general category of plant and machinery from 25 percent 
to 15 percent and appropriate lower rates for other categories of block of assets. 
The revised rates of depreciation were to minimize the divergence between the 
depreciation charged to the profit and loss account in accordance with the 
provisions of. th~ ·companies ·Act and depreciation claimed for tax purposes and 
also remove the problem of depreciation being charged on inflated "written down 
values (WDV)" as per the Companies Act. 

2.31.2 · An analysis in audit of depreciation calculated as per Companies Act 
and that being ciiUmed and allowed un.der the Income Tax Act revealed th~ results 
as shown in Table 27 below: 

(Rs. in cirore) ~ 
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2.31.3 It can be seen from the above that the difference in rates involved 
additional deprecaition of Rs.20,297.61 crore in the selected sample of 11,615 
cases which in terms of tax effect would be Rs.7282.25 crnre. Audit could not 
verify as how Ministry was able to ascertain the corresponding benefits in terms 
of increased investment in assets or corresponding increase in production. 

2.32 fr:regufar cfaiim of depirecfation on the written down value (WDV) 
u.mder Companies Act instead of .H:rrncome Tax Ad 

2.32.1 The difference in rates of depreciation as per the Companies Act and the 
Income Tax Act has also led to peculiar and anomalous situation involving 
substantial effect on revenues. Audit scrutiny revealed that assessees were 
claiming and being allowed depreciation.· on the WDV of assets under the 
Companies Act (which would always be a higher figure because of lower rates of 
depreciation) whereas depreciation should have been allowed on WDV as per the 
Income Tax Act. 

2.32.2 There was a short levy of tax of Rs.1.62 crore in only six cases in 
Orissa and Rajasthan charges. One case involving tax effect of Rs.1.26 crore 
pertaining to Orissa charge is shown in the Tablle 28 below. One case involving 
tax effect of Rs.29.40 lakh is indicated at SI.No 28 of Appendix 25. 

(Rs. in crore) 

Table 28: Irregllllar dai.m of dlepreciatfton based. <m WDV under Companies Act instead of 
mcome Tax Act 

'.;:~·sr 

::No>>· 
1 2002-03 3.54 1.26 

(Summary) 

2.33 Crnnchllsirnrn and recommendatiol!lls 

2.33.l With more than 95 percent assessments being accepted in summary 
manner where the assessing officers cannot exercise elementary and basic checks, 
there was substantial loss of revenue because of excess claims of deductions and 
allowances, in general. Audit recommends that a well defined risk assessment and 
effective procedure for selection of cases for scrutiny may be introduced to act as 
a deterrent against exploitation of summary assessments by unscrupulous 
asses sees. 

2.33.2 Assessing officers have not been exerc1smg important checks and 
calling for crucial and relevant information from assessees before allowing their 
claims even in scrutiny assessments. Audit recommends that responsibility be 
fixed for glaring omissions especially in scrutiny assessments contributing to loss 
of revenue besides conducting focussed and well targeted training programmes to 
upgrade the skills of the assessing officers on a continuing basis. 
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2.33.3 Anomalies and ambiguities in law and often conflicting judicial 
deciSions on similar issues are· not being sorted out or clarified promptly and 
properly enough j to facilitate consistent treatment by assessing officers and 
safeguard interests of revenue.· Audit recommends that judicial decisions 
concerning significant and important provisions of the Act be evaluated promptly 
in the Board by devising an effective procedure of reporting and coordination 
with the field offices. 

I 
2.33.4 Lacuna~ iff law such as not defining· 'tourist', 'plant', 'loose tools', 
'sevices to touriSt', 'manufacture' and 'production' etc in the Act, not disallowing 
'duty drawback' receipts before granting deduction for export of software and so 
on as discussed iq paragraphs 2.21.2 to 2.26,3 of this Report led to inconsistent 
treatment of similar issues by the assessing officers. Audit recommends that these 
'terms ' be defined comprehensively so as to prevent inconsistent treatment and 
exploitation by assessees to the detriment of revenue. 

2.33.5 The department has no database or records or registers contammg 
details of assessees availing various deductions under the Income Tax Act. 

I 
Although such in(ormation is intended to be available technically, it has not been 
accessed or used jn any meaningful way. Audit recommends that the department 
derive full potential of the software already available and maintain proper 
records of all exerrzptions, allowances and deductions allowed which would help 
in assessing and r~viewing their impact, from time to time. 

2.33.6 The Shame Advisory Group and the Kelkar Task Force recommended, 
interalia, reduction of depreciation ·rates for the general category of plant and 
machinery from 25 percent to 15 percent and appropriate lower rate for other 
categories of bloc~ of assets so that divergence between depreciation charged to 
profit and loss adcount and depreciation permissible under Income Tax Act is 
eliminated. This difference in rates of depreciation involved Rs. 7,282.55 crore in 
selected sample of 11,615 cases in terms of tax effect. Audit recommends that the 
rates of depreciation under the Income Tax Act be aligned with those in the 
Companies Act and due consideration given to the recommendations of the Shame 
Advisory Group an,d the Kelkar Task Force. 

2.34 In the Exit Conference held in February 2005, the Board agreed to 
separately examine all the recommendations made. 

I 

I 
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· · · · · ········'; i(Para: 3~3)' 

0 <·~l1~ii,: .. als().~~~IJ1i~~d••· cfd~~«a:cy/of •.agtid11ta~e11··. By.:th~: (lSS~#tflg .. Officet~)i& 
. qet~nnine <etWctive · pl'!ce~:of nianageilient ... of ·Ma1t:ritius. bas~d companies 

.. before hllowing: tax relil~f on capitaFgains ··cpns~ql1ent t6 Sµp;r¢me ¢blih 
:a.~tisi6ntribttobei2ooi;·)\ · ····· ····• ···· ·• ·".·; ·· · :·.' · :.n:. 

··.·•· • ···:•:· .. .. :{i>a:ra:~~7) 
', ':~. ·,. . /.' ,.;·\'' ;i:~,.:·:·'i·.v' '<·;'.'~: .,'. ',. ·,<,;<<.:;,·,.:';' ,,. F", .:.~··:.:/:'::- ·,'·,, :,'~';,.' ·;~~, 

A.;::2d1Ilpar#tiy~··!sfridy of:i:f:r selectea:ptAA:s revealed th~t?hefo was 'rio 
. u111fof1n.ity ; or;. :s9nsisteilyY ..• in .· defining .•.. t1le, .e~~st~flCe .· '.9f ,;.K l~eflll'!n~11t 

· ·•· ,:Estabiishment')C~E)•base<l.;6n··•the.···rnfr1irnull1.• ·tfues~or<l·.·.··period'iofexistence. 
· · Ei~fa1diture).ncurred by.the PE t0warq{royaltY. ancf fo~ for technical se.rvices 
•.·:. woµlq.; con$~ue.ntty·hec~m~ ;an<~lloi{a~1~· ,e;s p~ncl1trif~.: t11ef,~by;r.e(Jµcing.··· tp~ 
. '. tax'abie ins9rne.ieaqing. tc)'l()SS of reveµ\ie; A'.udit:c.ould riot quantify loss .of 

re;Venue. onJhl~: ~cqr~, a~.:.tee:Jiel4offi.6~s.~of tht? depattment:dicir!lot hav.eaJ1i. 
sp¢Citicfrriechal1~$m ()f prbce~ure designe(i fo Miitch,ahd ~rev~rtftne ~ame~ ··: .. :I; . 

· · · · ·. · u • · · · .(J.>ara 3.8) 

;·: .. P~~~i&nif~r'f.ss~i'1nc~fi)f 't:doVe~t~~;~es,e;<{jteif~D~~gs i;,ith· sOni~ 
. countries li}Ce South Africa, Belgium• .and Denrn~rk . and did , not exist in· 
.. DTAAs concluded with ·uSA, UK ru:id~·Singapore.' Recovery 'of demands 
.~ggr~gating 1{~:7~·()g ·crnr~. relati11g to.• t,liree ass~ss~es belongingt6.USA .. aiid 

.. ::: §~1lga_pore £9\ll~ fJ1()t,·'.be · ~rifqr,sed ·in. the ;~bs~tic~:·9f ·PJ:()yisions fo;r;asststance qf . 
... recc)vecy inf:>TAJJ\;s, . ... . . .... , ... .· . ' ·. . . . . . .. 

\iVh~£: ~ lower tat~· .of t~·& benefit····6t>r.estrictfori i ()f scope···· of..· taxation ~as 
.. !'.« exfeti.ded Jg' OJl~··QECD ¢o~ntry;.the·s~me was•·a,llt91patica11y ...• fequired.:to'ge 

:·.~ exte~d~d to0thet.0ECD:~otint;ri~s as:~ell, witbouti.ruiy cort~sponding benefit 
.>or;f.~ciprocitr:tp·,~dia. ·· · , . .. · · · · 

1 
> ; •. 

· J.:.::;:. ;(Para 3~8.J2) 

Oj;.A.u4li:hotice~.il1at;·penef1~·o'.fe/(~IhptiQ~On.¢apital<ga\Q tax?of.Rs:SAO cror,e; 
. . .. uri~ei .Indo.:~laurit:ius DT:# .was .. ali~,wed subseqlierit to···.iSsue of Boaf~{s; 

.· •·.• circ.War .. of {\.pf!l: 20QO. evyn .though. it~~~ esta,bJislled. a,1J-if1i~io ·that. effe~.ti,Y~· 
··:·: ·p1ac~bfmariagefjieiitwasinJhfr<lcouritfie~. · .. : .. ·• . ·· •··· ·. · · .··.:· . ·r.~::·': 

· · ··· · · · ·· · · · · (Para 3.1l~) 
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3.1. fu~mdu,ctiollll. 

3.1.l Developing nations look to the devefoped ones for better technofogy, large 
capirall and. specific.expertise in various fields and sectors of economy, SimHady, 
the developed nations are interested in the markets, investment opportunities, 
increased and profitable use of their capital ·and technology in the developing 
nations. Liberalization md· opening up of the economy since 1990s has rendered 
fudia one of the attractive destinations for foreign investments. A comparative 
. position of foreign investment since 1990-91 is detailed in Taibi He 1 below: 

::·~faili~t~if:r:~: t\··t~g~:;·H~-~ ·:;r:::·lf Jn!~~::~j 
1990-91 97 11 .6 185 103 
1991-92 129 10 4 326 133 
1992-93 315 748 244 .1713 559 
1993-94 586 11188 3567 13026 4153 
1994-95 1314 12007 3824 16133 5138 
1995-96 nn 2144 9192 .. 2748 16364 4892 
1996-97 10015 2821 11758 3312 21773 6133 
1997-98 13220 3557 6696 1828 19916 5385 
1998-99 10358 2462 (-) 257 (~) 61 10101 2401 
1999-00 9338 2155 13112 3026 22450 5181 
2000-01 18406 4029 12609 2760 31015 6789 
2001-02. 29240 6131 9639 2021 38879 8152 
2002~03 22552 4660 473S 979 27290 5639 
2003-04 2148.2 4675 52279 11377 73761 16052 

Source: Handbook of S,tatistics on the Indian Economy 2003-04, RBI Publication 

3.1.2 Mauritius was topping foreign direct investment in fudia during the last 
four years. (Table 2) · 

US$Mnm.ol!B 

Mi:iuritius 843 
·USA 320 297 
UK 61 157 
German 113 74 69 
Netherlands 76 68 197 
Ja an 156 143 67 
France 93 88 34 
South Korea 24 3 22 
Others 224 340 "238 

· Source: RBI Annual Reports 

*Data exclude FDI inflows under the NRI direct investment route through RBI and inflows due to 
acquisition of shares under Section.5 of the FEMA 1999: 

85 



Report No.13 o/2005 (Direct Taxes) 

3.1.3 Globalization and increased transnational investment and trade imply a 
potential conflict of tax jurisdictions. Central to the question of jurisdictional 
conflict is the issue of sovereign right of two or more jurisdictions to levy tax on 
one and the same event or one and the same taxpayer. Where there are 
mismatches between national tax laws, the jurisdictional conflict can get 
aggravated by improper conduct by taxpayers. Jurisdictional conflicts can be 
resolved unilaterally under national tax laws, or bilaterally and even multilaterally 
under "tax treaties" or "Double taxation avoidance agreements" (DTAA). 

3.1.4 The paramount issue underlying all international tax considerations is how 
to appropriately allocate income and equitably divide or share the revenues 
between host and home countries. The resolution of this issue is the main purpose 
of DT AAs, which seek, inter-alia, to set out detailed allocation rules between the 
"source" and "resident" countries for different categories of income. 

3.1.5 DT AAs are generally expected to fulfill the following objectives. 
• Facilitate investment and trade flow 
• Prevent discrimination between taxpayers 
• Provide fiscal certainty to cross border transactions and 
• Contribute to attainment of national development goals. 

The following graph gives the comparative position of DT AAs among countries, 
with USA leading the block. 
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Source : UNCTAD database 

3.1.6 There are ' two' models popularly known as, the United Nations model 
(UN) and Organisation for Economic Cooperation and Development model 
(OECD), which are widely followed by the countries while entering into DT AAs. 
OECD model is generally regarded as being geared to the interests of developed 
countries and recognizes the priority of the country of residence to tax income. 
On the other hand, the UN model appreciates the needs of the developing 
countries and reserves the right of tax to the country of its source. India has 
comprehensive DT AAs with more than 65 countries and limited DT AAs covering 
income from airlines and merchant shipping business with more than 10 countries. 
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3 .1. 7 In pursuanc~ of Section 90 of the Income Tax Act (the Act), . the 
Government of India! through the Central Board of Direct Taxes (the Board) have 
entered into DT AAs with various countries for 

0 granting relief in respect of income on which tax has been paid under the 
Income Tax Act of both the countries; or 

® the avoidance of double taxation of income under the Act, and under the 
corresponding law in force in that country; or 

(;) exchange of information for the prevention of evasion or avoidance of 
income tax chargeable under this Act or under the corresponding law in 
force in that country, or investigation of cases of such evasion or 
avoidance; or 

~ recovery of ir~come tax under the Act, and under the corresponding law in 
the other couritry in respect of the income, profits or gains; or 

0 promoting mutual economic relations, trade and investment (clause 
inserted. with' effect from April 2004). 

3.1.8 Issues relating to Irndo-Malllrntius DTAA 

DT AAs being country specific, the contours of taxation and concessions granted 
vary based on the cpmparative advantage that India enjoys with them. In this 
context Indo~Maurith.is DTAA has been of considerable concern. A study of the 
articles dealing with ,residency and taxation of capital gains reveals that special 
consideration was bestowed to business entities of Mauritius in view, perhaps of 
the fact that Mauritius was a less developed country than India and has had 
longstanding special ~elationship with India. Coinciding with the liberalization of 
Indian economy, the Government of Mauritius promulgated the Mauritius 
Offshore Business Activities Act l 992(MOBAA) to regulate the offshore business 
in that country. A body corporate registered under the laws in Mauritius would be 
a resident in Mauritius and thus "subject to taxation" as a resident. Income Tax 
Act of Mauritius provided that offshore companies were liable to pay 'zero 
percent' tax. Thus, by bringing an offshore company within the definition . of 
resident, not only wa~ the benefit of offshore company extended to it but also the 
benefits of residency allowable under DT AA bestowed on it. This led to 
establishment of conduit companies in Mauritius through which investors of third 
countries routed their investment, which led to concern among tax authorities in 
India about the loss of rightful revenue. In effect, the whole exercise of avoidance 
of double taxation turned out to be avoidance of taxation altogether. 

3.1.9 Follow up action Ollll Joint Parliamentary Committee's 
recommendation on Stock Market Scam 

i 

Foreign institutional investors (FIIs), realizing the opportunity, also channelised ,, 
their investment into India through the Mauritius route. A few stockbrokers were 
considered to have exploited the same and contributed to huge inflow of monies to -
create undue fluctuations in the stock markets, which was identified as one of the 
causants of the s~curities scam, which was investigated by the "Joint 
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Parliamentary Committee11 (JPC). The Board in its action taken note on the report 
of JPC informed that, MOBAA, which restricted the exchange of information 
between India and Mauritius, had been repealed in November* 2001. Further, it 
was also stated that a Memorandum of Understanding with the Financial Services 
Commission of Mauritius was contemplated for exchange of information as a 
safeguard against the practices of money laundering. 

3 .1.10 The JPC had noted in its 'Report on the stock market scam' presented to . 
Parliament on 21 December 2003, that the 'Special Cell' constituted to examine 
the role of industrial houses with respect to the stock scam and the close nexus 
between · industrial houses, banks and stockbrokers was not effectively 
functioning. The Director General (Investigation) of Income Tax Department in 
Mumbai, who headed the Special Cell had noted that 'each of the organizations 
(i.e. RBI, SEBI, CBI, DCA, CBDT, etc) had already a mass of information and 
what was required was a sifting to establish the wrong doings if any'. 

3.1.11 The JPC in its observation on the Inda-Mauritius DTAA had noted that 
RBI did not have information on FU inflows country wise. The External Affairs 
Ministry deposing before the JPC had brought out that there were similar 
problems pertaining to taxation of long-term capital gains with 17 other countries, 
to which the Ministry of Finance also agreed. Based on the deposition by various 
Ministries, the Committee had observed, "there could be substantial revenue loss 
due to the 'residency clause' in the Inda-Mauritius DTAA". It, therefore, 
recommended thht Companies investing in India through Mauritius should be 
required to file a declaration of ownership with RBI, to the effect that all the 
Directors and effective management was in Mauritius. 

3 .1.12 Adequacy and status of action taken by the Board to streamline procedures 
for assessments and allowing benefits under Inda-Mauritius DT AA following the 
JPC recommendations was identified as a priority area for examination in audit. 

3.1.13 Landlmarlk Jmdgemellllt of Supreme C01U1rt on Imio-Maurithns DTAA 

The tax authorities in India, recognizing the need to curtail the 'abuse' of the Indo
Mauritius treaty denied the benefit of the treaty (March 2000) to some offshore 
business companies (OBC) registered in Mauritius that had claimed exemption 
from tax under the Income Tax Act, by rejecting the certificate of residence 
furnished by them. . Such OBCs were claiming exemption of capital gains from 
stock market operations, which gave the right of taxation of such capital gains to 
Mauritius. 

3 .1. 14 At around the same time, there. were fluctuations in the stock markets and 
general perception that the action of the department denying the benefit of 
Mauritius residency to some Mauritius based FIIs was the root cause for such 
fluctuations. It was projected that this would have or had resulted in huge 

• replaced by Financial Services Development Act promulgated with effect from i December 2001 
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· . outflows of foreign investment from India. To clear the doubts, as also clarify the 
, intent of the Indo-Mauritius DTAA, the Board issued Circular 789 dated 13 April 

2000, inter alia, r~quiring the assessing officer to accept the certificate of 
residence granted uiider the local legislation of Mauritius to OB Cs operating from 
third countries including India. 

3 .1.15 Considering a 'public interest litigation' (PIL ), Delhi High Court quashed 
the above circular · 8:S bad in law on the grounds that the income tax officer was 
entitled to lift the eorporate veil in order to ascertain whether a company was 
actually resident of 'Mauritius or not in exercise of his quasi-judicial powers and 
any attempt by the Board to interfere with this would be contrary to the 
intendment of the Act. 

3 .1.16 However, the honourable Supreme Court in their judgment in the case of 
Azadi Bachao And6lan on 7 October 2003 upholding the issue of circular by the 
Board as also the Indo-Mauritius DT AA, held that 

© lndo-Mauriiius DTAC¢ (1983) is not 'ultra vires' of the powers of the 
Central Gov~rnment under section 90, on account of its susceptibility to 
"treaty shopping•". 

® Circular 789 of April 200() issued by the Board falls within the 
parameters of the powers exercisable by the Board under section 119. 
The circulaTi does not in any way crib, cabin or confine the powers of the 
assessing officer with regard to any assessment. · It merely formulates 
guidelines to be applied in -the matters of assessment of assessees covered 
by the provisions of lndo-Mauritius DT AA. 

e Merely because, at a given time there may be an exemption from income 
tax in respect of particular head of income, it is not correct to say that 
the taxable ~ntity is not liable to taxation. · 

3 .1.17 During the pendency of the proceedings before the Supreme Court, the 
Board issued a circular on 10 February 2003 clarifying that where an assessing 
officer finds and is satisfied that an entity is resident of both india and Mauritius, 
he would be free to proceed to determine the residential status under the DT AA by 
invoking what is otherwise also known as the 'tie-breaker' clause. It further stated 
that where it was found that the company had its place of effective management in 
India, then, notwithstanding it being incorporated in Mauritius, it would be taxed 
under the DTAA iP, India. Adequacy and consistency of action taken by the 
assessing officers to safeguard interests of revenue ih pursuance of the above 
developments in rel'ation to Indo-Mauritius DTAA was an important. issue for 
examination in audit. 

~Double taxation avoidance agreements are also known as 'double taxation avoidance conventions' 
or 'double taxation avoidance treaties'. 
• Treaty shopping means the advantage taken of a DT AA between two countries by a resident of a 
third country. · 
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3.1.18 Assessment of income from maritime lb1lllsiness of non-residents 

Maritime transport is a critical infrastructure for the social and economic 
development of a country. There are 12 major ports in the country, which handled 
a total traffic of 344.55 million tones of traffic during 2003-04 as against 313.53 
million tones during 2002-03*. The share of Indian ships in total overseas trade 
was around 16 percent during 2002-03; the remaining 84 percent being handled by 
foreign vessels. Thus, overseas trade of India was a major source of revenue to 
foreign vessels. Audit sought to examine the adequacy of rules and procedures for 
taxation of income accruing to non residents on account of shipping business as 
this had to be examined carefully by the assessing officer with reference to 
applicable DT AAs. 

3 .1.19 As a related subject, other important aspects of administration and 
implementation of DT A.A..s in general, such as mutual agreement procedure 
(MAP) and exchange of information were· chosen for examination. 

3 .1.20 Audit also decided to scrutinise whether any 'cost benefit' analysis was 
conducted in respect of various DT AAs and also whether there were . adequate 
reasons for bestowing different treatment to similar issues in various DT AAs, 
through a limited study of selected DT AAs, with special interest to India. 

3.1.21 Role of reguiatory bodies 

Securities & Exchange Board of India (SEBI) has been empowered to register and 
issue licenses to foreign institutional investors (FIIs) who intend to invest in the 
Indian stock market and fulfill the laid down conditions. One such condition, 
which is intended to safeguard the interest of revenue, is nomination of an agent 
including a person who may be treated as an agent under section 163 of the 
Income Tax Act. Section l 15AD is the charging section for t8:Xation of income 
arising to FIIs from securities or shares. Press Note of March 1994, issued by 
Department of Economic Affairs under Ministry of Finance clarifies the issue of 
taxation of FUs. Adequacy of arrangements to discharge the above requirements 
and their enforcement/utilization by the Income Tax Department for taxation of · 
non-residents were also considered for scrutiny in audit. · 

· 3.2 Law mull Pmcedmre 

3.2.1 Sections 90 and 91 under Chapter IX of the Act deal with powers of the 
Central Government to enter into agreement with foreign countries for granting 
relief for doubly taxed income. Section 172 deals with taxation of non-residents 
from occasional shipping business. Chapter XII A details the 'special provisions 
relating to certain incomes of non-residents under sections 115 C to 115 I'. 

Annual Report 2003-04 of Ministry of Shipping, Government of India 
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3.2~2 Provisions.ol!ll taxation of mmrntime llmsiness 

Section 172 of th~ Act, provides for levy and recovery of tax in case of any ship, 
belonging to or chartered by a non-resident, which carries passengers, livestock, 
mail or goods shipped from a port in India. The master of the ship shall furnish a 
return of the amount paid or payable on account of such carriage before departure 
from any port in India. The assessing officer may, however allow the ship to 
depart by issuing 'no objection certificate' (NOC), if the master of the ship makes 
satisfactory arrangement for filing of the return within 30 days of the departure of 
the ship and payment of tax. The assessing officer shall assess the income and 
determine the tax payable, if any, as envisaged in the Act. 

3.2.3 The Board ,vide instruction 838 dated 3 June 1975 laid do,:wn that where it 
was not possible for the master of the ship to furnish the return before the 
departure of ship, arrangements could be made in the form of suitable bond or 
bank guarantee to safeguard the interest of revenue. 

3.2.4 The Board 'vide circular 732 dated 20 December 1995 laid down that the 
assessing officer may issue annual NOC where ships are owned by an enterprise 
belonging to a country with which India has entered into DT AA and the 
agreement provides for taxation of shipping profits only in that country of which 
the enterprise is resident and no tax is payable by them at the Indian ports. The 
assessing officer is: required to ensure before issue of NOC that all the requisite 
documents or evidence such as proof of residence, details of loading port and 
discharge port, freight payable as per.charter agreement, have been submitted. 

3.2.5 DTAA provnsnmns on taxatnon of maritime business 

DT AAs provide that profits derived by an enterprise of a contracting state from 
the operation of ships in international traffic shall be taxable only in that state. 
DT AAs concluded with Netherlands, Mauritius and Sri Lanka provide that profit 

. from the operation of ship in international traffic shall be taxable only in the 
contracting state in which· the effective management of enterprise is situated. 
DTAAs concluded! with Japan, Jordan and Kenya, however, provide that profits 
may be taxed in the other contracting State also, but the tax so charged shall not 
exceed 50 p·ercent of tax otherwise imposed by the internal law of that state, 
subject to the conditions provided therein. 

3.3 Objectives :off tl!ne review 

The review seeks through a limited arid selective test check of records in the 
Board and assessments in the selected field offices, to 

' . 
o derive an assurance of adequacy of measures and procedures in the income 

tax departrhent for ensuring effective co-ordination with the regulatory 
bodies like !SEBI and RBI for utilizing the information available with them 
on FIIs in particular and safeguard interests of revenue, 
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• assess adequacy of action in cases involving Indo-Mauritius DT AA 
consequent to JPC recommendations, Board's circular of February 2003 , 
landmark judgment of Supreme Court in the case of Azadi Bachao 
Andolan in October 2003 and amendment to section 90 of the Act, 

• attempt a comparative analysis of provisions of DT AA with selected 
countries with reference to criteria for determining "permanent 
establishment" (PE) and taxation of business profits, with a view to 
identifying areas of inconsistency, if any, and seeking an assurance that an 
adequate mechanism exists to ensure that costs did not outweigh benefits, 

• examine adequacy of the mechanism for monitoring and implementation 
of significant provisions of DT AA like mutual agreement procedure 
(MAP) and exchange of information etc., 

• examine adequacy of systems and procedures and correctness of allowance 
of DT AA relief in respect of taxation of shipping business to non
residents, and related aspects of taxation of non-residents and 

• examine the extent of uniformity in application of various articles in the 
DT AAs and identify ambiguity, if any, so that there is no loss of revenue 
to the exchequer 

3.4 Audit methodology 

3.4.1 Scope of the Review: 

DTAAs of 12 countries viz. USA, UK, Japan, Germany, Kenya, Mauritius, 
Malayasia, Oman, South Africa, Singapore, UAE and Uzbekistan were selected to 
examine the consistency or otherwise and effectiveness of their execution and 
implementation in respect of Permanent Establishment, Business profit, Dividend, 
Interest, Royalties and Fees for technical services, Capital gains, Shipping and Air 
transport, Anti treaty-shopping provision, exchange of information, Mutual 
Agreement Procedure, Treaty limitation and so on. Assessments involving 
DT AAs with a few other countries like Sri Lanka and Greece were also checked. 

3.4.2 Audit coverage 

Review covered assessments concluded during the financial years 1999-2000 to 
2003-04 and up to July 2004. 

3.5 Sample Size 

The review covered all scrutiny assessments and 50% summary assessments 
selected on random basis concluded under the Director of Income tax (DIT) 
(International Taxation) charges in Bangalore, Chennai, Delhi, Kalkata and 
Mumbait and other charges in Andhra Pradesh, Gujarat, Kerala and Uttaranchal 
which had preponderance of cases of non-residents. Audit examined 1732 
assessments completed after scrutiny and 12,937 summary assessments in 130 
assessing units. 

t Selection percentage being 20 percent for summary assessments 
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3.6 Audit fil!1ldings 

Audit noticed mistakes in 314 cases involving non-levy or short levy of tax of 
Rs.440 crore. Mistakes related to irregular exemption of capital gains under Indo
Mauritius DTAA' and incorrect application of provisions of DTAA as well as 
provisions of the Act. Also, irregular grant of relief to maritime business of non
residents in 405 cases resulted in non-levy or short levy of tax ofRs.18.54 crore. 

Apart from inadequate coordination by departmental authorities with regulatory 
bodies like SEBI and RBI with regard to monitoring the tax liabilities of Flls, 
audit also noticed. instances of loss of rightful revenue due to treaty shopping by 
residents of third: countries, unquantifiable tax expenditure due to exemptions 
under DT AAs, blockade of revenue due to delay in processing/finaiizing MAP 
cases, ambiguities' with relation .to taxation of software payments and so on in 63 
cases .involving ta~ revenue ofRs.1350 crore. 

Audit findings are :described ih detail in the following paragraphs. 
! 

3.6.1 Adequacy1 of institutional arrangements for taxation of nornresidlents 
I 

SEBI is the nodal ;authority for registering and monitoring the activities of the FIIs 
and their sub accounts¢. . There are more than 600 FIIs registered with SEBI and 
over 4000 sub accounts relating to the same, which are active in the Indian stock 
markett. FIIs reg~stered with. SEBI are automatically recognized for the purposes 
of section 115 AD of the Act and can avail concessional rate of taxation. Since, 
no deduction of tax shall be made from any income by way of capital gains arising 
from the transfer of securities by such FIIs, the Ministry of Finance in their press 
note of 1994 had stated that nomination of an agent, who could be held 
responsible under, section 163 of the Act in India, was a prerequisite for granting 
registration. Further, Flls were required to file the details of their transactions in 
the stock markets, periodically with SEBI. It is, ·therefore essential that the 
income tax department have the details of representative assessees of all FIIs 
operating in India '.so as to safeguard the interests of revenue. 

3.6.2 Audit exa&iined whether FIIs were specifying an agent and whether the 
department was monitoring and pursuing taxation of such income/agents. through 
a well designed, coordinated and effective strategy and action plan. Audit noticed 
that the department . was not having any centralized or alternate effective 
mechanism to correlate or utilize the details available with SEBI relating to 
inflows and outflpws of Flls. Audit was given to understand from SEBI that 
application for registration did not have details of an agent as provl.ded under 
section 163 of the Act and no details such as local address were available relating 

•Sub account include.s foreign corporate or foreign individuals and those institutions established or 
incorporated outside. India and th<ise funds or portfolios established outside India, whether 
incorporated or not, dn whose behalf investments are proposed to be made in India by an FII 
t Source :SEBI Data. 
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to Fils. SEBI have also informed that neither had any information been 
periodically furnished to the department nor was it called for. 

3.6.3 An impression was sought to be created that denial of DTAA relief to 
some Mauritius based entities by rejecting residency certificate had led to flight of 
capital and investment from India. However, an appraisal of the transactions in the 
capital markets during November 1999 to October 2000 as highlighted in the 
Annual Reports of SEBI indicated that there were 'inflows' with respect to Fils in 
this period (Column 2 of Table 3 below). During January 2000 to March 2000, 
when returns in some cases were being processed by the departmental officers in 
Mumbai for denial of relief under Inda-Mauritius DT AA, there was a net increase 
in investment. Subsequent to the issue of circular there was, in fact, a net outflow 
of investment (Column 4, ibid). Thus, there was neither substantial decrease in 
investment consequent to denial of benefits to a few third country based 
companies investing through Mauritius nor marked increase after issue of Circular 
789 in April 2000 as shown in Table 3. 

(Rs. in crore) 

T bl 3 Infl s/O tfl a e : ow u ows h Fils th roug 

Month Gross purchases Gro~sales Net investment 
(Column 2) (Column 3) (Column 4) 

November 1999 3934.47 2705.44 1229.03 
December 1999 4556.19 2938.57 1617.62 
January 2000 6129.73 5933.16 196.57 
February 2000 9761.57 6677.47 3084. 10 
March 2000 9890.07 8691 1198.83 
April 2000 8354.50 5767.80 2586.70 
May2000 6307.4 6054.70 252.70 
June 2000 5398.80 6333.60 (-) 934.80 
July 2000 5857.60 7259.40 (-) 1401.80 
August 2000 5134.00 3875.20 1258.90 
SepLember 2000 7149.60 6931.30 2 18.30 
October 2000 4440.70 4659.30 (-) 2 18.50 

3.6.4 Operations by Fils in Indian stock markets can be through 'sub-accounts' 
as approved and registered by SEBI who would be held responsible as 
representative assessees under section 163 of the Act. Whether this arrangement 
would constitute a 'permanent establishment' under the treaty needed to be 
clarified by the Board, as more than 4000 sub-accounts were operating on behalf 
of about 600 Flls. 

3.6.5 Revenue foregone on account of exemptions under domestic law 

Section 10 of the Act, inter alia, details the exemptions available to non-residents 
on income arising or accruing to them in India. The Working Group of the Board 
(January 2003) in its 'Report on Non-re ident Taxation' had recommended, 
withdrawal of such exemptions granted to non residents. 
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3.6.6 Department did not conduct any study to ascertain the extent of revenue 
foregone by the Government by exempting incomes of non residents under section 
10 of the Act. Test check of assessments in Mumbai DIT (IT) charge revealed 
that revenue foregone on account of exemptions allowed in only 'seven' cases 
aggregated Rs.1.48 crore as detailed in Table 4 below. 

(Rs. in crore) 

Table 4: Revenue foregone under section 10 

SI No No of cases Category of income Section involved Tax foregone 
I 2 Fees for technical services LO (6A) 0.20 
2 5 Aircraft lease payments 10 (6BB) 1.29 

Total 1.48 

3.6.7 Ministry may initiate measures to assess the budgetary or revenue sacrifice 
as also the real benefits flowing from these exemptions so that incentives granted 
to non-residents actually accrue to them instead of the exchequer of the other 
contracting State. 

3.7 Adequacy of follow up action involving lndo-Mauritius DTAA 

3.7.1 Irregular exemption of capital gains under lndo - Mauritius DTAA 

The peculiar problems associated with administration of Indo-Mauritius OT AA 
and the background of related issues have been mentioned in paragraphs 3.1.8 to 
3.1.17 above. Audit scrutiny of assessments of entities that were stated to have 
been incorporated in Mauritius and deriving income from capital gains on sale of 
shares in India revealed that the benefit of exemption under Article 13 of lndo
Mauritius DTAA was allowed based on incomplete data. 

3.7.2 In Mumbai DIT (IT) charge, assessment of Mis. Pathfinder Investment 
Ltd. (owned by Shri Dhananjay Agarwal) for the assessment year 2001-02 was 
completed after scrutiny in March 2004 denying the benefit of exemption of 
capital gains as the assessee could not prove that the effective place of 
management was in Mauritius. Further, the tax residency certificates furnished by 
the assessee related to a different company (i.e. Lloyds Securities Overseas Ltd). 

3.7.3 Similar benefit was not denied in respect of similarly placed two other 
assessees (Mis. Discover Investment Ltd. & Mis. Euro Discovery Tech. 
Ventures Ltd) who had produced tax residency certificates of Mauritius, which 
did not relate to them. Exempting capital gains of Rs.222.31 crore for assessment 
years 2000-01 and 2001-02 entailing a tax levy of Rs.29.59 crore without 
examining effective place of management was irregular. 

3.7.4 Board may also, in this connection, for ensuring consistency in 
assessments, like to clarify to its assessing officers as to whether profits arising to 
FIIs would be assessable as business profits or capital gains, as FIIs are 
investment companies. This would ensure that interests of revenue are 
safeguarded. 
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3. 7.5 Loss of revem.1e due to misuse of Imdo-Mauritius treaty by residen~s of 
third co-mrntries 

JPC in their report in December 2003 on the stock market scam had observed that 
though the exact amount of revenue loss. due to 'residency clause' of the Indo
Mauritius treaty could not be quantified, but taking into account the huge 
inflows/outflows, it could be assumed to be substantial. They had concluded that 
the problem with the Inda-Mauritius treaty was not as much with residents 
engaging in· 'round tripping'*, routing their investments through Mauritius, but 
with residents of third countries exploiting the favourable dispensation sought to 
be granted to 'bonafide' residents of Mauritius through 'post box companies'. 

3. 7. 6 The Committee had,. therefore, recommended that in order that the benefits 
of Inda-Mauritius treaty were available only to bonafide residents, 'companies' 
investing in India through Mauritius should file details of 'ownership' with RBI 
and furnish a· declaration that effective place of management was in Mauritius. 
Board's circular of February 2003 clarified taxability of Indian companies 
involved in 'round tripping' through Mauritius. However, similar action was not 
taken with reference to residents of third countries availing the benefits .. 

3.7.7 It is interesting to note that the Ministry in July 1995 had opined "for 
Indian investors to be globally competitive, facilities available to foreign 
investors to use the relative advantages of Mauritius should also be available to 
Indian investors". However, Board's circular of February 2003 negated the 
above advantage by providing that 'tie breaker' clause for deciding the residence, 
would be applicable only in respect of resident Indians investing through 
Mauritius. Reasons that prompted the Ministry to exclude residents from India 
availing the benefits of DT AA while simultaneously allowing residents of third 
countries to avail the same, were not ascertainable. 

3. 7. 8 It is . also relevant to note that the Ministry in its submission to. JPC had 
stated that there were problems in DTAAs with 17 other countries ·as well 
pertaining to taxation of ·long-term capital gains. Whether, exempting capital 
gains from taxation in India was a conscious policy of the Ministry as reflected in 
the Inda-Mauritius DT AA or the Ministry have been caught totally unawares of 
the adverse implications of changes in domestic laws in Mauritius on the Indian 
tax situation was not verifiable in Audit. The admission of the Ministry before the 
JPC, mentioned at paragraph 3.1.11 indicates, that the situation had become one of 
'fait accompli' and progress, if any, to remedy the situation has beeri slow. 

3.7.9 Audit noticed thatthe department did not have any proactive strategy or 
action plan to identify investors belonging to third countries routing their 
transactions/investments through Mauritius for the sole purpose of enjoying treaty 
benefits, to the detriment. of revenues. Audit also found that relief claimed by 

wherein domestic companies take money out of the country and then bring it back as overseas 
contribution to equity. 
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assessees under Inda-Mauritius DTAA was being allowed by assessing officers 
without proper scrutiny. 

3. 7 .10 Audit noticed that in Mumbai DIT (IT) charge, in six cases, relating to 
assessment year 1997-98, the assessing officers had denied exemption to capital 
gains on the grounds that effective place of management or the actual control of 
management was not in Mauritius but in third countries. However, consequent to 
issue of circular 7~9 in April 2000 by the Board which was, perhaps, construed to 
mean that the assessing officer had no choice but to accept the residency 
certificate granted by Mauritius even when the actual control was exercised from 
outside Mauritius, the assessments were, subsequently revised in favour of the 
assessees under·section 264 of the Act nullifying the tax demand ofRs.8.40 cirore. 

3.7.11 The Supr~me Court in their judgement in October 2003 had clearly 
decided that circular 789 of April 2000 did not in any way crib, cabin or confine 
the powers of the assessing officer with regard to any assessment. The assessing 
officers ought to have examined the assessment/revision orders 'denovo' in these 
cases especially as it was already established 'ab initio' that the effective place of 
management of these companies was . not in Mauritius. · Ministry may like to 
initiate action to' get the assessments and the issue of effective place of 
management examined in case of all Flls and their sub accounts in respect of 
Mauritius based units so as to safeguard interests of revenue 

3.7.12 Audit noti~ed an instance of Inda-Mauritius DTAA being availed by a 
non-resident of a ~hird country, USA In Mumbai DIT (IT) charge, Vodafolllle 
International Inc (VI!l), USA had divested its share holding in favour of two 
Indian companies through its 100% subsidiary, Mis Air Touch International 
Mauritius Ltd. (AIML) in Mauritius. AIML earned long-term capital gain 
amounting to Rs.79.59 crore and short-term capital gain ofRs.42.69 crore for the 

· assessment year 2001-02 from the above ti:ansaction. AIML claimed exemption 
from capital gain tax under Inda-Mauritius DTAA, which was allowed after 
scrutiny in January 2004. Thus, VII, by divesting through Mauritius saved capital 
gain tax of Rs.20; 77 crnre by taking shelter of Indo-Mauritius DT AA. Had the 
shares been directly sold by VII USA, the entire capital. gain would have been 

· subjected to tax inlndia under Irido-US DTAA. .. 

3.7.13 Ministry may, therefore, have to put in place an effective m~ 
ensure that the b~nefit of residency and taxation of capital gains are availed of 
only by bonafide, residents of the countries with which DT AAs have been 
concluded and not extended to residents of third countries as a matter of course in 
a routine manner. . Ministry may undertake a transparent cost benefit analysis of 
extension of such benefits through 'treaty .shopping' so that it would become a 
recognized and ch~arly thought out policy of the Goverillnent to permit the same. 
Ministry may also take urgent action to include specific clause for enforcing 
'limitation of treaty benefits' in all identified 'problem DTAAs' so that the 
consequential benefits are not availed by default. 
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3.7.14 Revenue forgone due to exemption under DTAAs 

Audit attempted to quantify the tax expenditure or indirect subsidy granted· to Fils 
resident in DAE under the Indo-UAE DTAA and enjoying exemption from capital 
gains tax as available in Indo-Mauritius DTAA. Details of 10 companies at 
random, to which Indo-Mauritius and Indo-UAE DTAAs applied were obtained 
·from SEBI to quantify the possible tax expenditure to the Indian exchequer on 
account of favorable dispensation granted to them with regard to taxation of long 
term capital gains. In the absence of specific data, the calculations were based on 
details of sale of equity furnished by SEBI. Tax has been worked out on the 
premise that aU sales had resulted in long-term capital gains attracting a levy of 
10%. Long-term capital losses incurred if any, are assumed to be offset by the 
fact that short-term capital gains are not being factored into the estimate. Revenue 
foregone in respect of Mauritius and UAE for 10 companies would amount to 
Rs.76.14 crnre and Rs.532.63 croire respectively duling the years 2001-02 to 
2003-04 as detailed in Tablle 5 below. 

(Rs. il!ll cll"ore) 

Talble 5: E llllntv fuvestmellllt: Mam·ntftlllls (Sales) 

~;;sm: 
;,:'N6:!: 

1 India Capital Management Inc Nil Nil 97.6 97.6 
2 Maxwell (Mauritius) Pvt Ltd Nil Nil 94.4 94.4 
3 BNP Paribas South Asia Investment Co. Ltd 42.4 52.7 114.6 209.7 
4 South Asia Regional Fund Nil 17.8 Nil 17.8 
5 JF India Fund Nil 127.7 204.8 332.5 
6 CDC Financial Services (Mauritius) Nil Nil 9.4 9.4 

Total 412.4 198.2 520.8 761.4 
E lllllity fuvestmellllt: Ulllited Airalb Emiirates (Salles) 

1 Citicorp Banking Corporation Nil Nil 8.9 8.9 
2 HSBC Financial Services (Middle East) Ltd Nil 131.9 1424.6 1556.5 
3 Abu Dhabi Investment Authority 903.2 940.5 1603.5 3447.2 
4 TAIB Banlc E.C. 77.2 115.5 121 313.7 

Total 980.4 1187.9 3158 5326.3 

3.7.15 incorrect carry fo:rwa:rd of capital losses 

As Indo-Mauritius DT AA provides that capital gains alising to Mauritius based 
Fils are assessable to tax only in Mauritius, losses on account of the same are 
similarly to be adjusted or claimed only in Mauritius. In Mumbai, DIT (IT) 
charge, audit noticed assessing officers had accepted the claims of carry forward 
of capital losses of six companies amounting to Rs.4!78.95 crore arising from sale 
of shares by Mauritius based Fils though losses were not assessable in India 
which would have entailed a potential tax levy of Rs.48 cro.re. 

3.7.16 Loss o:f1revem11e due to non-selection of cases for scrutiny 

In Mumbai DIT (IT) charge, assessments of Mis. Empir:e International 
Holdings Ltd. and Mis. Lotus India Investments Ltd. for the assessinent year 
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2001-02 were complyted in summary manner allowing the benefit of exemption of 
capital gains under facto-Mauritius treaty without production of tax residency 
certificate or other document evidencing effective management in Mauritius. Mis. 
Lotus fudia Investm~nts Ltd was allowed exemption of tax on capital gains of 
Rs.3.99 crore involving a potential tax levy of JR.s.0.34 cll."ore which was irregular, 
while in the case of ~s. Empire International Holdings Ltd, no details of capital 
gain were mentioned. In ·view of the incomplete information in the returns, the 
cases should have been selected for scrutiny to ensure that exemption was 
correctly availed by the assessees. 

3.7.17 In Mumball DIT (IT)· charge, the assessments of Mis. Abacus 
Internationall Pvt Ltd, for the assessment years 2001-02 to 2003-04 were 
completed in summary manner accepting 'nil' income. Audit scrutiny for the 
assessment year 1999-2000 revealed that the assessing officer in his scrutiny order 
of March 2002 did not accept the claim of exemption under Article 5. It was held 
that income of the a,ssessee was taxable as business income under Article 7 of 
Indo-Singapore DT .P;,.A. For ensuring consistency in denial of exemption, the 
returns of illcome for the subsequent years should have been selected for scrutiny. 
Omission to do so, resulted in loss of revenue of R.s.1.15 cmre 

3.8 Comparative, anallysis of selected DTAAs 
I 

3.8.1 Permaneirnt Establishment (PE) 

PE is defined as a "fixed place through which the business of an enterprise is 
wholly or partly carried on". A building site or construction or fostallation 
project, or any structure used for exploration or development of natural resources 
constitutes a PE if it lasts more than 12 months as per OECD Model and 6 months 
as per UN Model. India generally follows UN Model. 

I 

3.8.2 A comparative study of artieles on .PE in respect of 12 selected DTAAs 
(USA, U.K., Japan, Germany, Kenya, Mm.uritius, Malaysia, Oman, Sol!Jlth 

I . 

Africa, Singapore, UAE and Uzbekistan) revealed that there is no uniformity or 
consistency in defining. the existence of a PE based on the minimum threshold 
period of existence as given in Tablle 6 below: 

USA 120 days 90 days 120 days 
UK 6 months 90 days Not ·mentioned 
Uzbekistan Not mentioned Not mentioned Not mentioned Not· mentioned 
Germany 6 months 6 months Not mentioned Not mentioned 
Japan 6 months· 6 months 6 months 6 months 
Singa ore 183 days 183 days 183 days 183 days 
Mauritius 9 months 9 months Not mentioned Not mentioned 
South Africa 6 months 6 months Not mentioned Not mentioned 
UAE 9 months 9 months 9 months Not mentioned 
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3.8.3 Audit noticed that in DTAA with USA, the period adopted is 120 days 
instead of 6 months. Reasons for adopting different periods in DT AAs with 
Mauritius, Singapore and UAE were not ascertainable in audit, as no supporting 
records were made available. Revenue implications were thus not known. 

3.8.4 Business Profits 

UN Model convention, inter alia, states that in the determination of profits of a 
PE, no deduction shall be allowed for amounts paid (otherwise than towards 
reimbursement of actual expenses) by the PE to the head office of the enterprise or 
any of its other offices by way of royalties, fees or other similar payments m 
return for the use of patents or commission for specific services performed. 

3 8.5 Audit noticed that except in respect of DT AAs with USA and UK, above 
provision of UN Model convention has not been considered in any other DT AA. 
Consequently, in respect of at least 10 DT AAs scrutinized in audit, expenditure 
incurred by the PE towards royalty, fee for technical services would become an 
allowable expenditure, thereby reducing the taxable income leading to loss of 
revenue. Audit could not quantify loss of revenue on this score, as the field 
offices of the department did not have any specific mechanism or procedure 
designed to watch and prevent the same. 

3.8.6 Income from dividends, interest, royalty and technical fees 

India generally follows UN Model for taxation of various sources of income like 
dividends, interest, royalty, and technical fee. Rates of taxes, which may be 
withheld from dividends, interest, royalty are to be negotiated bilaterally, unlike 
the OECD Model which specifies the maximum rate. However, where a DT AA 
provides for a particular mode of computation of income, the same shall be 
followed irrespective of the provisions of the Act. 

3 .8.7 Benefits accruing to India by agreeing to different rates of taxation and 
cost involved or opportunities foregone were not ascertainable in audit. With new 
trade arrangements coming into force on account of WTO obligations, it becomes 
imperative that the DT AAs that India had entered into are also appropriately 
revised in consonance with the comparative advantage arising there from. A 
conscious and well planned cost benefit analysis would need to be attempted to 
quantify revenue foregone on account of taxation rights conceded to other 
contracting states and exemptions granted by way of preferential tax treatments 
accorded to non residents, especially as DT AAs are not being placed before 
Parliament. 

3.8.8 Taxation of receipts on sale of software by non residents 

Computer software means a computer programme recorded on an information 
storage device containing instructions to the computer. It would contain a source 
code and an object code, the authorship of which is protected by copyright. The 
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transfer of software may involve mixed contracts wherein the ratio between 
various heads of income like capital gains or business or royalty need to be 
carefully determined i so that interest of revenue is safeguarded. 

3. 8. 9 · Examinatim1 i in audit revealed that while in the case of bT AAs with 
Russia and Morocco, payment for transfer of computer software is treated as 
'royalty', in the case of other DT AAs especially Inda-US DT AA there is no such 
specific mention~_ J\:udit_ examined a~sessments of 10 companies in the charge of 
DIT (IT) Bangaltm.~- to which the Indo-US DTAA applied~· relating to the 
assessment years · 1999-2000 . to 2003-04. The asses sees had preferred· an appeal 
agairist the assessmdnts, which sought to tax the payments for computer software 
as 'royalty', on the ground that the DTAA did not_ clearly specify that payment 
should be categoriztrd as royalty. The aggregate tax demand involved in these 10 
cases was Rs.54. 78 • crore which could have been realized if the Inda-US DT AA 
had contained specitic provisions on the lines of other DT AAs or an amendment 
was proposed and effected to the DT AA safeguarding interests of revenue. 

3.8.10 AssistanceJ?r recovery 

One of the purpose~ .for entering into DT AAs is providing assistance for recovery 
of taxes under the ~espective statutes of the contracting states. While specific 
provisions exist in DT AAs with South Africa, Belgium and Denmark,· these are 
conspicuous by their; absence in DT Ms concluded with USA, UK and Singapore. · 

3.8.1 l In Delhi, DIT (IT) and CIT Xll charge, recovery of demands aggregating 
Rs.1.53 crore cpert

1
aining to non-residents belonging to USA (Mr. Eugene 

Theroux and Mr. Vikram Vadhera) could not be enforced in the absence of 
provisions of assistapce of recovery in Inda-US DT AA. Similarly, in another case 
(Mis. Classic Enterprises) under DIT(IT) Bangalor~ charge, tax demand of 
Rs.1.15 crore could not be realized due to absence of the required provisions in 
ID.do-Singapore DT.AA. Ministry may consider effecting an amendment to the 
DT AAs for safeguarding interests of revenue. 

I . 

3.8.12 DTAAs with OECD countries 

Audit scrutiny ofindo-Belgium DTAArevealed that .if India limits its taxation on 
royalties or fees for technical· services to a rate lower or a scope more restricted in 
the DTAA with a tqird state which is a member of the OECD, then the benefit of 
such limitation /ratei would automatically apply to Inda-Belgium DTAA Similar 
provision exists in DTAAs with Netherlands and France. 

3. 8. 13 Audit noticed that similar or corresponding . privilege or benefit is not 
automatiGally availat?le to India from the OECD countries. With the prospect of 
entry of new countries into OECD, Minis~ry will have to take utmost care in 
negotiating rates oftax, as these will have multi lateral implications affecting the 
existing DTAA withiOECD countries. 
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3.8.14 Precautions will also have to be taken after conducting a transparent cost 
benefit analysis even in cases of countries (with which India has already 
concluded DT AA), becoming members of OECD subsequently, which could 
claim the benefit of lower rates or preferential treatment available to existing 
OECD countries. Even the converse may apply, as existing OECD countries 
could claim lower rates that India might confer to the other country that would 
become member of OECD, subsequently. Ministry may review the practice of 
extending preferential tax treatment to all OECD member countries automatically 
especially in the absence of corresponding provisions and reciprocity available to 
US . 

3.8.15 Relief under the Act and DTAA simultaneously allowed. 

As per the Act, where the Central Government has entered into a DT AA, then in 
relation to the assessee to whom such agreement applies, the provisions of the Act 
shall apply to the extent they are more beneficial to the assessee. 

In DIT (IT) Mumbai charge, assessment of Mis Abu Dhabi Investment 
Authority for the assessment year 2001-02 was completed in summary manner. 
Income returned by the assessee comprised capital gains, which were claimed 
exempt under Indo-UAE DT AA and dividend income of Rs. 19.69 crore which 
was claimed exempt under the Act. 

3 .8. 16 When the assessee had opted for assessment under the provisions of the 
treaty, exempting dividends under the provisions of the Act, would become 
irregular. Audit scrutiny revealed that dividends would be taxable at the rate of 15 
percent under the Indo-UAE DT AA and tax of Rs.2.94 crore was leviable. In this 
context, Ministry may need to clarify whether provisions of the Act and the treaty 
would apply simultaneously during the same assessment year and assessee could 
toggle between them for each item of income, as DT AA is an not an exercise in 
tax avoidance but avoidance of double taxation. 

3.8.17 Irregular grant of exemption under DT AA 

In case of a non resident engaged in the business of providing facilities or plant 
and machinery on hire for prospecting for or extraction of mineral oil, a sum equal 
to ten percent of aggregate amounts paid or payable whether in or out of India to 
the assessee shall be deemed to be income chargeable to tax. Board Instruction 
1767 of July 1987 had laid down that ten percent of income on work done in India 
and one percent of all activities outside India relating to the above activities be 
adopted as income for three years beginning from assessment year 1987-88. 

3.8.18 In Uttaranchal, Dehradun charge, the assessment of Mis. Hyundai 
Heavy Industries Company Ltd. for the assessment year 1999-00 was 
completed after scrutiny m March 2002. Audit scrutiny revealed that income 
from sources outside India was computed at one percent of gross receipts as per 
Board ' s instruction, which was applicable only for three years from assessment 
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year 1987-88 as agairlst ten percent provided in the Act. This resulted in income 
ofRs.64.02 crore esdping tax involving a short levy of tax ofRs.46.86 cnme. 

• I • , • 

3.8.19 The Ministry. Jreplied that income was computed under the Indo-K~rea 
DT AA and the assessing officer had estimated the profits at one percent of the 
gross receipts from abroad. The reply is not tenable, as DTAA only specified the 
jurisdiction which would be competent to tax the profits arising to the PE, and not 
the quantum of profit, whereas it is the_ Act, which specifies the quantum of 
income chargeable 10 1 tax. Further, as the income arising abroad to the assessee 
has been attributed to, the PE in India, computation of income chargeable to tax at 
one percent instead o~ ten percent of gross receipts was irregular. 

3.9 

i . 

i 
Mutual Agreement Procedure 

i 

DT AAs lay down a b:mtual agreement procedure (MAP) for resolving disputes 
arising out of their :application. The taxpayer may approach the competent 
authority of the contracting state of which he is a resident where he feels that the 

· assessment to be made or order passed is not in accordance with the terrris of the 
DT AA. The compete1:1t authority shall endeavor to resolve the dispute by mutual· 
agreement with the :coinpetent authority of the other country. MAP is an 
additional mechanism for settling tax disputes and shall be given effect to 
notwithstanding any ti;me limits under the domestic law of the contracting states. 

· 1 

I 

3.9.1 The Board, vide instruction of November 2002, laid down the following 
procedure for giving the effect to the resolution of dispute under MAP. 

o applicant shall be required to give an acceptance to the decision arrived at 
under MAP ari.d that he will forego any right to appeal on the same issue. 

@ where the issue is under appeal, the assessing officer shall also obtain an 
undertaking from the assessee regarding withdrawal of appeal on the issue. 

"' where the appeal has been decided by the CIT (A) but the appeal is 
pending with the ITAT, MAP decision will be implemented orily after the 
assessee withdraws his appeal from the ITAT. And where department has 
filed an appeal before _the ITAT, the same shall ~lso be withdrawn on the 
points on which the decision has been arrived at under MAP. 

3.9.2 The Board issued instructions in April 2003 and March 2004 to the effect 
that the assessing officer shall keep the enforcement of collection of outstanding 

. taxes in abeyance ·in respect of tax payers resident in the USA and UK who had 
furnished bank guarantee for the amount of tax under dispute in respect of whom 
MAP had been activated. Where no resolution is possible, intimation to this effect 
shall be given to th~ assessing officer who shall be entitled to conclude the 
assessment as per la~ in force and also irivoke the guarantee in case the assessee 
fails to pay the demand. 
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3.9.3 Non production of MAP cases 

In April 2004, audit requisioned details of all MAP cases, which were pending 
with or resolved during the period 1999-2000 to 2003-04 by the competent 
authority§. The Board in June 2004 stated that they did not have any record or 
detai ls of action being taken by the assessing officers during the pendency of the 
issue or after the case was resolved under MAP. Audit called for further details of 
36 MAP cases (October 2004) collected by the audit team from the list given by 
the Board. However, neither details of aJl the cases nor the connected records like 
correspondence with other competent authorities, reminders issued and reports 
were made available to audit despite repeated request. The Board in December 
2004 forwarded the same list of 36 MAP cases without giving details of action 
taken. Audit attempted to selectively and independently examine the status of 
MAP cases in terms of cases resolved and cases under appeal from the assessing 
officers. Audit could examine only 28 cases. 

3.9.4 Outstanding MAP cases 

Audit noticed that MAP cases being pursued by the Board were pending 
resolution for periods ranging from two to five years as given in Table 7 below. 

(Rs. in crore) 

Table 7: Outstanding MAP cases 

No of MAP Countries Assessment Status of cases Revenue 
cases involved Year involved involved 

5 USA 1996-97 to Two cases were pending from 1999, 88.48 
2002-03 two from 2002 and one from 2003 

2 UK 1996-97 to One case was pending from 1999 and 11 2.27 
2002-03 other case from 2000 

3 Japan 1997-98 to One case was pending from 2000 and 176.98 
2002-03 two cases from 200 l &2002 

I Belgium 1999-2000 Pending from 2000 3.82 
I Sweden 1997-98 Pending from 2002 43.53 
I Spain 1996-97 Pending from 2003 0.34 

Total 425.42 

3.9.5 Further scrutiny of the above cases revealed the following: 

• These cases were being simultaneously processed in appeal of which the 
appellate authorities were unaware. 

• The assessing officers had not obtained requisite bank guarantees in three 
cases (Mis Clifford Chance and Mis Link Laters and 
Mis INMARSAT, UK), In one case, bank guarantee was obtained for Rs. 
0.90 crore against demand of Rs.1.99 crore (Mis Herbal Life 
International of America, USA). In 6 other cases relating to Japan, 
Belgium, Sweden and Spain, no measures like obtaining bank guarantees, 
were taken to safeguard the interest of revenue. 

§Joint Secretary(JS), Foreign Tax Division (FTD) in the Board 

104 



Report No.13 o/2005 (DiredTaxes) 

0· · Pendency of c~ses had resulted in not only blockade of revenue to the tune 
of Rs.425.42 . ~rrnre but also . could result in avoidable payment of interest 
on refunds due[to delay in completion ofMAP proceedings. 

! 

3.9.6 foadequacyi~ umpllemeritillllg MAP resohlltiimrns · 
i 

. . .• ! 

Audit noticed inadequacies in implementation of MAP resolu.tion as indicated in 
the following paragranhs. . .. . . I 

i. 

3.9.7 . The assessing pfficer in the case of Mis Delta A,.nr Lhues, USA under the 
charge of DIT (!IT); Mlllmlbadi sought to· tax the income derived from servicing 
other aiilines. and prdviding personnel and equipment in India under artiCle 5 of 
Inda-US DTAA fortlie assessment years 1992:..93to1997-98. The assessee went 
in.appeal against the 1above order in March 2000. Simultaneously, the assessee 
preferred an application in January 2001 to resolve the issue under MAP, which 

·. was accepted and taken up by the B.oard. · · In February 2002; MAP case was 
· resolved in favour ofi revenue and the Board informed the assessing officer that 
the activity was right~y taxable in India: In the meantime; CIT (A) on 5 March 
2002 issued a ccintraty decision favouring the assessee and a refund ofRs.3.15 
crore was granted to· the assessee. 

l 
3.9.8 In the-case ofjM/s Motoirofa, USA under the charge of DIT (IT), Dellllnn, 
the issue under consideration was allocation of profits attributable to sales by 
Indian PE· vis a. vis global profits and taxa:bility of certain payments as royalty,· 
When Department so*ghtto tax the same, the assessee sought relief by activating 
MAP. In December 2003, the competent authorities agreed that the receipts of the 
assessee were taxabld in India. · .. The resolution under MAP was. yet to be given 
effect to by the asses~irig officer: In- the meantime, assessee preferred an appeal 
with CIT (A), which !is pending. Tax demands for the assessment years 1998-99 
to.2001:-02 amounting to Rs.98.75 crore were pending recovery .. · 

i 

3.9:9 In the case of Mis Badger Energy, USA, {CIT (llT) BallllgaRore}, the 
assessing officer concluded assessment . for the . assessment year . 1997-98 
determining a total ~ax of RsJ).49 crore treating certain expenditure incurred 
outside: India as head office expenses. The assessee contested the· above action 
before CIT (A). Simhltaneously, the assessee sought redressal by activating MAP 
in May 2001, which ~as accepted and taken up by the Board. In the meantime, 
CIT (A) ruled in favour of the assessee. Department filed second appeal with 
ITAT, which was pending. Though the MAP case was· resolVed in favour of 
revenue in . Decemb~r . 2003, no such . com,munication .. was available with the 
assessing officer (July 2004) .. Non-availability of communication from the Board 
with the assessing officer regarding the resolution resultecl in appellate authority 
taking a contrary -vie~ in favour of the assessee to the detriment· of revenue: 

3. 9 .10 Audit scrutiny revealed that in the above cases, when the competent 
authorities ofthe other states had agreed that certain streams of income were 
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indeed taxable in India, a contrary decision by the appellate authorities could have 
been avoided by better coordination amongst various authorities in the department 
which would have prevented loss of revenue. This not only indicated lack of 
coordination between the departmental officers and the appellate authorities on the 
one hand but also lack of effective monitoring by the Board. 

3. 9 .11 Further, DT AAs being contractual in nature, the scope of taxation as 
negotiated by competent authorities in the contracting states shall be final , and the 
scope of such taxation may not be amenable to further interpretation or dispute 
before the appellate authorities. Thus, in so far as taxability of income arising 
from specific activities is concerned, the understanding of the competent 
authorities shall have precedence and such decisions arrived at after prolonged 
negotiations may, perhaps, be beyond the jurisdiction of departmental appellate 
authorities. Further, as the non residents paying tax in India have the option of 
availing credits in their home countries, any relief contemplated by appellate 
authorities may only result in shifting of tax base out of India. Hence, the 
mechanism of MAP needs to be appropriately redesigned to not only prevent 
double taxation but also collect revenue, which rightfully belongs to India. 

3.9.12 Delay in implementation of MAP resolution 

In Delhi DIT (IT) charge, the case of VISA Service International Association, 
USA, was taken up under MAP in 1999 to resolve the issue of taxability of 
receipts accruing to permanent establishment (PE) from business activities in 
India for assessment years 1997-98 and 1998-99. The competent authorities 
resolved in September 2003 that certain streams of income were indeed taxable in 
India, which was communicated to the assessing officer with instructions to give 
effect to the resolution within 90 days (i .e. by December 2003). The resolution 
which resulted in a refund was however, given effect to only in March 2004, after 
a delay of three months resulting in avoidable payment of interest on refund 
aggregating Rs.11.23 lakh. 

3.9.13 Closure of MAP cases without any resolution 

In Delhi DIT (IT) charge, cases pertaining to Mis Galileo International, and 
American Airlines Inc USA (of Mis SABRE Group) for the assessment years 
1996-97 to 2001-02 involving a tax revenue of Rs.36.23 crore and Rs.17.99 
crore, respectively, were closed without a mutually acceptable settlement. 
Assessees had preferred appeal under domestic law and demands were stayed. In 
the absence of specific clause for assistance for recovery of taxes in the Indo-US 
DT AA, bank guarantees ought to have been obtained. Failure to do so had 
jeopardized the interests of revenue to the extent of Rs.54.22 crore. 

3.9.14 Deficiencies and inconsistencies in MAP 

Audit noticed the following deficiencies and inconsistencies. 
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c;i There is no ,prescribed time limit within which the MAP cases are to be 
resolved leaqing to prolonged negotiations and blockade of revenue 

0 There are no' instructions on the action to be taken by the assessing officer 
when the case is being simultaneously processed under MAP and appeal 

<il Except in the case of UK and USA, there are no instructions to obtain bank 
guarantee to.safeguard the interest of revenue for disputed demands. 

o The option given to the assessee for accepting or rejecting the resolution, 
has rendered the dispute resolution mechanism totally ineffective, as the 
assessee would still have the option of taking up the case under normal 
appellate channels in spite of resolution by competent authorities being in 
favour of re~enue. . . 

0 Incidentally, i Ministry may like to note that the Revenue Procedure 2002-
52 of Inland Revenue Service (IRS) of USA, specifically provides for 
coordination between the appellate authorities and IRS. The US 
competent authority will not, without the consent of appellate authorities 
accept or continue to consider a taxpayer's request for assistance if the 
matter is alr~eady agitated in the Courts. Further, in case of simultaneous 
process under MAP and appeal, theconcerned representatives will consult 
each other so that the terms of resolution and the principles and facts upon 
which it is based are compatible with the position that the competent 
authority in*nds to present to the foreign competent authority with respect 
to the issue. !However, in India, no such procedure has been adopted. 

3.10 Exchange of Information 

3 .10 .1 DT AAs provide that competent authorities of contracting states shall 
exchange such irifokmation as is necessary for applying the provisions of DT AAs 
or of domestic laws! of the contracting states. 

3.10.2 Audit made, efforts to examine the system of exchange of information in 
the Board, with a ~iew to analyzing whether theinformation sought from foreign 
countries were redeived promptly and 'follow up' action being taken by the 
assessing officers 'was being monitored. Board did not make available the. 
rel¢vant records and only furnished a list of 123 cases of "exchange of 
information" processed between January 2000 and March 2004 which indicated 
that 61 were finalized and 62 were pending. 

I 

' . . 

3.10.3 Only a few: cases could be examined as complete details like assessment 
years, tax implications and details of the representation received from the field 
offices were not made available by· the Board .. Audit noticed that there was no 
monitoring of the action taken by the assessing officers in respect of the cases 
wher:e informatio~ had been received. Details of pursuance with the 
corresponding authorities in these countries were not available for verification in 
audit. A perusal of records with the assessing officers revealed the following. 
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3.10.4 In Keralla, Emakulam charge, informatfon was sought to verify the 
genuineness of gifts received by an assessee, Mr. John George Vettath and his 
family members from a non-resident, (Mr. John Paulose Vettath). The 

' . 

information called for . from four countries (Malaysia, UAE, Indonesia, and 
Singapore) in July 1998 was yet to be received. Audit scrutiny revealed that the 
assessment was concluded in October 2003 without disallowing gift of Rs.90 lakh · 
involving tax effect of Rs.60.58 lakh. Thus, efforts at exchange· of information 
proved unfruitful. 

3.10.5 In Glllljarat, Ahmedabad-I charge, an assessee (Shri Kamal Galani, 
Mumbai) .had made investments out of foreign remittance of Rs.3.78 crore. The 
assessing officer had made a reference to the Board in October 2002 who, 
however, forwarded the same to the UAE authorities only in January 2004 ·after 
more than one year of receipt of reference from the assessing officer. The 
assessment was finalized in July 2004 pending receipt of information from the 
Board without disallowing or adding back the amount ofRs.3.78 crore involving a 
tax effect of Rs.2.45 crore. Here also, the efforts of utilizing the facility of 
exchange of information: proved unsuccessful. 

3 .10.6 In Glllljaurat, Ahmedabad, DIT (Irruvestigation) charge, two assessees 
(Shri Ahd Sheth & Mukesh Sheth, Rajkot), had received gift of Rs.4.70 crore 
from non-residents in UAE. The assessing officer had made a reference to the . 
Board on 25 November 2002 who in tum forwarded the same to UAE authorities· 
in December 2002. No information had been received so far. The assessment was 
concluded without adding the above amount of Rs.4.70 crore jeopardizing the 
interest ofrevenue involving a tax effect of Rs.3.05 crore. 

3.10.7 In Gll!jarat, Ahmedabad DIT (Investigation) charge, Slui Chitra 
Publicity Company, Ainmedabad & its managing partners had received gifts of 
more than Rs.2.17 crore from non -residents in USA. The assessing .officer had 
·made a reference to the Board in November 2002 repiy to which was. received in 
May 2004. In the meantime, assessing officer concluded the assessment in 
December 2003, adding bogus gift involving tax revenue of Rs.1.15 crore. 
Assessee went in appeal. Audit scrutiny revealed that the information received in 
May 2004 confirming the apprehension of revenue that it was a case of bogus gift 
was not conveyed to CIT (Appeal) resulting in appellate authority deleting the 
additions made in the assessment on account of bogus gifts in July 2004. The 
department filed further appeal to ITAT. The department could have collected tax 
ofRs.0.46 cronie (at the rate bf 40 percent ofRs.1.15 crore) and saved the effort of 
appealing in ITAT, if the information confirming the bogus gift received in May 
2004 was promptly and properly produced before CIT (Appeals) . 

. j . . 

3.10.8 In And!hra Pradesh, Hyderabad charge, information sought froni the 
· Board in five cases (Lanco Group, Ullllited Exports, Oil Country Tubular Ltd, 

Harmahemfar Snngh Bagga & KGR. Exports, Vizag ) from foreign countries 
was pending for periods ranging from one to three years. Assessments were 
concluded without adding back the amounts involving tax levy ofRs.67.13 crore. 
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3 .10. 9 In the above cases, the assessing officers had suspected the bonafides of 
certain transactions involving substantial revenue implication. Verification 
through the Boarq however was not forthcoming in time and assessing officers 
had to -complete the assessments without having been satisfied regarding the 
genuineness of investments or expenditure in order; perhaps to meet the deadline . 
of limitation of time of completion of assessments. Tax involved in the above test 
checked cases aggregated Rs. 73.69 crore. 

3.11 Mistakes ih appllkation !Qf DTAA pirovisions 

3.H.1 Incorrect allowailllce olflloss relating to Biraundn operations 01U1~sndle limtdlfia 

Indo-USA DT AA t provides that income/loss of the branch office is assessable in 
USA and to that extent the same shall not be considered for taxation in India. 

In Kamataka, Bangalore-I charge, the assessment of Mis Adntfi Teclhurnofogies 
(P) Ltd for the assessment year 2001-02 was completed in summary manner in 
October 2002. atj 'nil' incom¥ after allowing deductions in respect of losses 
pertaining to branch operations in U.S.A. The assessee incorrectly claimed the 
loss of Rs.17.52 crore of U.S.A. branch operations in India, despite stating in 
enclosures to the return of income, that the loss pertaining to USA branch office 
was not considered for claiming deductions. This resulted in excess allowance of 
deduction amount~ng to Rs.17.52 crore involving short levy of tax Rs.6.13 croire. 

I . 

3.H.2 ·Business profits taxed! as royalty -

DT AAs provide tpat where fees for technical -services and interest are paid to a 
non-resident, ta]\ shall be withheld at the prescribed rates on gross basis*. In case, 
the payments of th'.e nature referred to above are related or connected to a PE, then 
such income is taxable as 'Business profits' at rates specified in the Act. 

In Andhra Pradesh, Hyderabad charge, the assessment of Mis Louds Bergeir 
International Inc USA, for the assessment year 2002-2003 was completed in 
summary manner :in March 2003 accepting the income returned. The assessee 
provided engineet~ng consultancy for infrastructure proje~ts in India through a PE .. 
Hence income accruing to the assessee was taxable as 'business profit' at the rate 
of 20 percent as prescribed in the Act, as against 15 percent paid by the assessee. 
Incorrect applicat,ion of provisions of DT AA resulted in short levy _of tax of 
Rs.1.12 crore including interest. 

i 

3.H.3 Incorrect ainowance of Double Taxation Irelief 

Under the Act, a person resident in India is entitled to relief on his foreign income 
taxed both in India and in a foreign country. The quantum of relief is governed by 
DT AA entered info by the two countries. 

• Gross basis means t~tal receipts without allowing for any expenditure. 
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In Karnataka, Bangalore-I, charge, the assessment of Mis Infosys Technologies 
Ltd. for the assessment year 2001-02 was completed after scrutiny in March 2004. 
Audit scrutiny revealed that while allowing double taxation relief of Rs. 17. 99 
lakh, lower figures of total turnover as available in the original return of income 
were adopted instead of revised and higher total turnover worked out in the 
assessment order. Actual relief worked out to Rs.11 .65 lakh. This resulted in 
excess grant of double taxation relief of Rs .6.34 lakh involving short levy of tax of 
Rs.12.38 lakh including interest. 

3.11.4 Incorrect exemption of interest income under DTAA 

As per Article 8 of Indo-US DT AA, where an enterprise derives profits from 
operation of ships or aircraft in international traffic or interest on funds connected 
with such operations, the same shall be taxed in the contracting state. However, 
interest arising to an enterprise from any other source shall be taxed in the 
contracting state in which interest arises, at 15 percent of gross amount. 

In Mumbai, DIT (IT) charge, assessment of Mis Delta Airlines, a foreign 
company, for the assessment year 2003-04 was completed in summary manner in 
February 2004. The assessee had claimed exemption of interest of Rs.70.38 lakh 
under Article 8 of Indo- US DT AA. Audit scrutiny revealed that interest income 
comprised interest on income tax refund of Rs.60.96 lakh and interest on fixed 
deposit of Rs.9.43 lakh. Interest received on refund and fixed deposit cannot be 
considered as part of profits derived from the operation of aircraft in international 
traffic eligible for exemption under Article 8 of the Indo-US DT AA. Assessee 
had also claimed similar exemption for assessment year 2001-02 which was 
allowed while processing the return in summary manner in January 2003 . 
Incorrect allowance of exemption resulted in short levy of tax aggregating 
Rs.13.12 lakh 

3.11.5 Incorrect taxation of income from royalty and fees from technical 
services under DTAA provisions 

Tax is leviable on interest, royalty and fees for technical services on gross basis. 
Income arising on account of the above in a contracting state and paid to resident 
of the other contracting state may be taxed in either of the contracting states 
subject to conditions specified in the DT AAs. In DIT (IT) Mumbai charge, audit 
noticed that in seven cases there was short levy of tax of Rs.1.95 crore as royalty 
was not taxed on gross basis. Details are shown in Appendix 29 at SI. No. 1 to 7. 

3.11.6 Non-levy of surcharge 

DT AAs concluded with several countries like USA and UK while defining taxes 
covered under the treaty mention not only income tax but also surcharge levied 
thereon. In respect of payment made towards royalty, fees for technical services 
and interest by a resident to foreign companies, the Finance Acts 2002 and 2003 , 
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provided for levyi of surcharge at the rate of 5 percent and 2.5 percent respectively, 
on tax deducted at source. 

! 

Test check of th~ assessments of non-residents revealed that surcharge was not 
being levied. Ll>ss of revenue due to inconsistency in levy of surcharge in 97 
cases amounted to Rs.1.32 crore as indicated in Tablle 8 below: 

(Rs~ llllll CJrl[])Jre) 

DIT(IT), Bangalore 35 2002-03 0.53 
--do-- 41 2003-04 0.37 
DIT(IT), Chennai • 95 2003-04/2004-05 0.42 

'foltaR li.32 

' 
3.11.7 Board during Exit Conference (February 2005) did not accept the audit 
observation on the ground that the rates prescribed by DTAA were inclusive of 
surcharge and treaty law overrode domestic law. ·Board's view is not acceptable as 
DTAAs provide; that taxes covered in India are income tax 'including' any 
surcharge thereoh. Further, 'relief from double taxation' as enshrined in DTAA 
affords credit fot income tax as wen as surcharge levied thereon. Assessees can 
also claim credit for surcharge paid in the country of residence, where return of 
income :i.s filed. The Working group on non-resident taxation in its report of 
January 2003 hao also highlighted the need for clarification by the Board on levy 
of surcharge. i 

3.11.8 Mftstakes Ill!ll appllicaltion of minimum all.1tel!"ml1te tax proviisfol!D.s (MAT) 

It has been held** by Authority for advance rulings (AAR) that the MAT 
provisions unde~ section l 15JA/l 15JB of the Act are also applicable to foreign 
companies. Double taxation relief will be allowable under normal provisions of · 
the Act and not under MAT provisions. 
fu Mumbai, J!Jli'.J' (IT) charge, audit noticed mistakes in four cases involving tax 
effect of Rs. 5.49 cmre where double taxation relief was allowed on tax payable 
under MAT. D~tails are shown in Appendix 29 at Sll No. 8 to 11. . 

3.U.9 fucome escapilllllg assessment 

As per DT AAs, income of foreign companies having PE in India would be 
assessed to tax in accordance with normal provisions of the Act. · Audit 
examination revealed that there was short levy of tax of JRs.33.2@ Cll"OII"e as such 
income was not taxed under the Act. Few instances are detailed below and the 
remaining are highlighted in Appe1rnd.ftx 29 at Sil. No. 12 to 241. 

3.11.10 In CheIDlnaft, DI'Jf (IT) charge, a foreign company, Mis Kiel!" 
Interl!llationa!, incorporated in UK set up a project office at Chennai !o execute 
marine works. For the assessment year 2000-01, the assessee returned a loss of 

** 234 ITR 335 & 234 ITR 828 
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·Rs. I8.69 croie which was accepted after scrutiny. Audit scrutiny revealed that the 
assessee had not offered an income ofRs.I8.34 crore to tax which hadaccrued on 
account of activities by the project office in India, but received directly by the · 
Head Office in UK. Omission to include·income of Rs.I8.34 crore resulted in 
short assessment involving tax effect of Rs.8.80 crnre. 

3. I I. I I In Chen.nai, DIT (IT) charge, the promoters of an Indian company 
Mis ST CMS EHectrk Company Pvt. Ltd were from USA and Netherlands. The 
company was incorporated to build, own and operate a thermal power plant in 
Neyveli, Tamil Nadu and hence it had a PE in India. The company had made 
payments in foreign currency to entities abroad towards engineering, design, 
equipment supply, civil and infrastructure services during the assessment years 
2000-0I to 2002-03 totalling Rs.60.37 crore without deducting tax of Rs~9.06 
crore at source. 

3. I 1. I2 In Kol!kata, DIT (IT) charge, the assessment of Mis Price Waterhouse 
Coopers Ltd!, USA, for the assessment year. 2000-0I was completed in summary 
manner in March 2003 at a total income of Rs.85.35 lakh. The assessee had 
received Rs.1.95 crore from Mis. Reliance Industries Ltd. (RIL) Mumbai on 
account of consultancy work carried out in India. This amount was remitted 
directly by RIL to the assessees' principal in USA on the basis of 'no objection 
certificate' obtained from the department in Mumbai without withholding required 
tax. This income was ·not offered to tax by the assessee, leading to 
underassessment of income of Rs. I. 95 crore involving short levy of tax of Rs;0.59 
en-ore. 

3. I 1.13 In Kolkafa, DIT (IT) charge, an assessee company, Leonhardt Andra 
Urnd Partner GMJBH registered in West Germany, had entered into a contract in 
July I974 with Hoogly River Bridge Commissioners (HRBC), West Bengal in 
connection with the design and supervision of construction of the bridge. 
Payments made by HRBC to the assessee on the above activities were taxed. On 
appeal by the assessee, CIT (A) set the assessments aside and allowed relief for 
the assessment years I983-84 to I99I-92. Department approached ITAT which 
also favoured the assessee. On further appeal by the department, Kolkata High 
Court held that supervision charges being in the nature of technical services were 
taxable in India as provided in Indo-G.erman DT AA. However, department failed 
to act upon the judgement of the High Court. 

3. I I. I4 Audit scrutiny revealed that the ·assessee had rece. ived a sum of Rs.7.9I 
crore for the said assessment years as supervision charges (excluding I 988-89). ·~ 
Failure to give effect to High Court order resulted in non-levy of tax of Rs.0.79 
crore. Department stated that the copy of the High Court order dated I2 
December 2000 had not been received. The reply is not tenable as the judgement 
was widely available including in the Income Tax Reports (ITRs). 

3. I I. I 5 In Mumbai, DIT (IT) charge, the assessment of Mis. A.P. Moller, a 
partnership firm resident in Denmark, ·for the assessment year .2001-02 was 
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completed after 1scrµtiny in March 2004: Income. from shipping business .. was. 
computedat 7.5!percent of gross receipts ofRs.1382 .. 80 crore at Rs 103.7lcrore 
under_ seetion 4~ B of the Act. ·It was noticed that an amount of Rs.9.85 crbre 

. •· . ·.I . . . .· . .: .· . 

towards rebate was deducted from the gross receipts,· which was irregular. This 
resulted in shorticomputation of income ofRs.73.86·lakh (7.5 percent ofRs.9.85 
crore} involving ~ho rt levy of tax· of Rs.41.69 falkh including interest. · 

. I . 

_/ . . - ·. , .. _-

3.U.J6 Misiak:e' nll!J. aiRfowfog credit for taixes paiidl albroadl 
-· I . - - : -- -

I . 

Rt!li~Lfrom .do~ble taxation shall be provid~d through.the e~e~ption method or· 
the credit methqd .. In the fc~rmer method,· incom~ from the country of source is 

. treated as fully i exempt in the country· of residence whereas in the latter, the 
coµntry of resid~nce grants a credit oft.ax. paid in the country of source against the 
tax chargeable upder its owh laws. . .· I . 

I 

3.ll.17 Audit poticed that assessees from India _having operation in foreign 
countries with. which India has DT Ms have been declaring losses from operation 
in such foteign~?ountries under the Indi(ln Income Tax Act iri addition to availing 
inc.entives under: section 1 OA/1 OB of the Act. Tax credits had been claimed even 
when there : wa~ a loss from business activities abroad in addition to claiming 
disproportionat~ tax credits. Further, audit noticed inconsistencies in affording 
credit to taxes·. paid abroad· due to variation in· definition of assessment years as 
also instances where refund had beeri granted in India though corresponding tax ·. 
had been ded\.l_cted at source abroad. These irregularities resulted iri. short levy of 
tax.ofRs.20~l9 :crore in 7 cases; Few instances are highlighted below, other cases 
being rioted in Appelilldlix 29 ait SR No 25 to 27. 

- I . . - -
3 .11.18 In A~dhra Prndleslh~ Hyderabaidl charge Mis Satyam Computeir 
Services C9m~alllly Limited' (SCSCL) claimed credit of tax of Rs.44~72 crore. 
paid in USA in! the assessment year 2003-04 on its income of Rs.108 .3 2 crore . . 
from USA Bradch office and the rate of tax worked out to 41.28 percent. As per .· 
Article 25 oflrido-US DTAA, the credit for taxes paid in USA shall not exceed · 
that part of incqme tax, which is attributable to the income, which may be taxed i~ 
USA I!owever, it was seenfrom the returns for the assessment years 1998, 1999 
and 2000 filed In USA, that the rate .of tax applicable was 34 percent. Hence the 
credit of tax h~d to be restricted to 34 percent- instead ·of 41.28 percent. The 
excess tax credit worked out to Rs. 7 .88 ciroire. In this ~ontext, it may be pointed 
outthat as per US tax laws; losses arising abroad shall be set off only when there 

·, 1. . 

is taxable income from foreign sources. . . · 
. I • 

. i , . I . 

3.11.19 In tlie1 case of the same assessee, for the· (lssessment years 1998-99 to 
2003-04, interest on accoun( of default in payment of advance tax on the income 
returned in 1ndia .:was worked out treatipg taxes paid abroad as advance tax: There 

- : _ ••. -J . _· ·, -· . -· • 

is no prnvisiCm Jn the bTAAs to treat the tax paid in USA or any other country as 
advance tax .. f.Ience, interest on account of default in payment of advance tax is to 
be worked out 1and levied before giving credit to taxes paid abroad. Failure to do, 

. . ··! . . . 
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so resulted in short levy of interest of Rs.6.55 crnre for the assessment years 
1998-99 to 2003-04 apart from non-levy of interest for deferment of advance tax 
of Rs.4.80 cltore for the assessment year 2003-04. 

3 .11.20 The same assessee (SCSCL) filed return of income for the assessment 
year 2003-04 in November 2003, which included a loss of Rs. I. 04 crore from its 
Australian branch and claimed credit of Rs.4 7. 69 lakh being tax paid in Australia. 
When the asses see had returned loss from Australian Branch, the credit of tax paid 
in Australia was not to be allowed, as there was no double taxation of the same 
income. Further, as per Inda-Australia DT AA, credit for tax on income arising in 
Australia shall not exceed the proportion of Indian tax, which such income bears 
to the entire Income chargeable to tax in India. Incorrect allowance of tax credit 
resulted in short demand of Rs.417.69 falkh. 

3.11.21 SCSCL also claimed tax credit of Rs.1.59 crore on its UK Branch 
income of Rs.1.28 crore which works out to 124 per cent of taxable income for 
the assessment year 2003-04. Similarly, the assessee paid tax of Rs.27.64 lakh on 
its Canada Branch income of Rs.10.74 lakh, which works out to 257 ]per cent of 
taxable income. Although, the credit of taxes claimed was abnormally high, the 
same was allowed by the assessing officer without proper examination, · 

3.H.22 Irrnad!eqpuades nirn allfowhug tax credlnt 

Audit examination revealed that the following issues would need to be clarified by 
the Board to ensure that the assessing officers adopt a consistent practice in 
allowing tax credits. 

e Method and quantum of tax credit allowable when there is difference 
between tax assessment year in the foreign country and India.· 

@ Documents necessary for claiming tax credits, such as, proof of return 
filed in foreign country, non claiming ofrefund of foreign taxes paid etc., 

0 Stage at which credit is to be allowed in assessments i.e. as advance tax or 
TDS or self-assessment tax, etc. 

o Tax credit allowable where incomes are not liable to tax in India as per 
DT AA or as per domestic law such as income exempt u/s 1 OA and 

0 · Tax credit allowable to. companies, which are taxable under special 
provisions of the Act (MAT). 

3.11.23 Some assessees were declaring losses from operations of branches set up 
abroad, which were being carried forward for adjustment in subsequent years 
under the Indian Income Tax Act and were also givencredit for taxes paid abroad 
through these branches. Ministry . may examine the rationale for bestowing such 
multiple benefits to the same assessee and consider a review of the existing 
practice so that excessive and misplaced claims of relief are not allowed. 
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i 
I 

. . I . . 
3.:Il.2 Mistakes in tmrnti1rm of mairitnme lbmsiness of llllon-iresidlents i . 

Provisions relating to taxation of shipping business of non-residents have been 
described in patagfaphs 3.2.2.to 3.2.5 above. 

Audit noticed in~onsistencies in issue of 'no objection certificate' (NOC) and 
instances of allowance of DT AA relief where there were no agreements but 
exemption was a:l~owed to Indian ships. In some cases, tax relief was allowed 
invoking provisioQs of inapplicable DTAAs,. which was irregular. These mistakes 
resulted in short ilevy of tax of Rs.18.53 c1rnire. Few instances are illustrated 
below while the r~maining are noted in Appelllldlix 30. 

I . 

I 

3 .12.1 NOCs wde to be issued and DTAA relief allowed only after verifying the 
eligibility criteria J of non-residents, which, inter alia, included scrutiny of non
resident's nationality, charter party agreements, nomination qf agent, freight 
movement partici.ilars and ownership of the ship. In Glllljairat, Jaiml!llagaur, 

. Alhlmedlaibaiidl, S1U1rat am:ll llbirnd!a charges in 235 cases, tax relief aggregating 
Rs.:Il.0.95 crnire had ·been granted without due scrutiny of requisite details which 
was irregular. · Further, in Jaimnagair charge, relief of Rs.5.47 crrnre had been 
granted in 105 ca~es without confirming: authenticity of agent's particulars. Thus, 
it was not clear 1as to how the assessing officers had satisfied themselves that 
NOCs were issue~ only in bonafide cases. 

I 

3 .12.2 In 17 cas~s in Goa, Matdgam11 aml Al!llidl!lua Pradlesltn Kakimulla charge, 
tax of Rs.96 · Ra~h was not levied on shipping profits by incorrectly invoking 
DT AA applicabl¢ to nationality of owner of the ship as against the DT AA 
applicable to natidnality of freight beneficiary. 

I 
I 

3.12.3 In 9 case$ in Ahmedlailhaidl, Mad!gaoHll alllldl Kakimund!a charges ·relief of 
Rs.66.45 Halkltn w'.as irregularly ·allowed ,to non-:-residents of countries with which 
there were no agreements by invoking DT AAs of third countries where shipping 
profits were exe~pt. · 

! 
I 

3.:Il.2.41 Defa1U1Ilt in fm.llllg /mion-aissessmellllt of JretllJlmS rned! by U.Ol!ll-iresndle1I11ts . I 

Though subsequdnt to obtaining NOCs a _prescribed return was to be filed and 
duly assessed by :the assessing officer, adequate attention was not being bestowed 
for ensuring the 

1 
same. Audit attempted an analysis of the effectiveness of the 

procedure adopted and the promptness of the assessment completed under section 
172( 4} of the Act in the CIT charges of Goa, Mumbai and Gujarat. Audit noticed 
that the returns \vere either not filed or were filed after the prescribed time limit 
and no follow up action was initiated by the assessing officer as envisaged in 
Board instructio~ of June 1975, as detailed in Tablle 9 below: 
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Gujarat, 
Jamnagar .· · 
Ahmedabad 
Surat & 
Baroda 
Mumbai 
DIT(IT) 

to 
2003-04 

-do-

2001-02 
to 

2003-04 

indicated 
in records 

9846 5341 

4032 3672 

52 

2133 .· 54 40 

76 91 2 

3.12.5 There was thus, a substantial ·short.fall in the number of returns filed in 
comparison to NOCs issued. The position of final assessments made under 
section 172(4} was rather alarming as only around 2 percent of the returns filed 
were assessed in Mumbai and 52 percent and 40 percent in Goa and Gujarat 
charges respectively. Audit could not assure itself that required seriousness was 
being bestowed by assessing officers on monitoring receipt and more importantly 
on completing assessments promptly. The Board could ·have ensured thisby 
prescribing periodical reports from assessing officers regarding disposal of returns . 
filed by nonresid~nts involved in shipping business, In none ofthe previous five 
years had assessments been conducted under section 172 (4) of the Act, by 
selecting the same for scrutiny in accordance with instructions issued by the 
Board. It would appear that essential·. responsibility of assessing otfiCets for 
safeguarding interests of revenue was not being· discharged and the department 
ended up considering issue of NO Cs ·as an end. iil itself. The loss of J,"evenue if 
any, on this score is completely unascertainable as monitoring mechanism left 
much to be desired. . · . . 

. . 

3.12.6 Illlladleiqjuades in law in respect of faxatfon of shippnng business by 
non residents 

Audit examination revealed that there were several inadequacies in monitoring 
mechanism and lacunae in the Act in respect of taxation of shipping business of 
non-residents, which would have adverse implication on revenue. 

. . 

3.12. 7 Since there is neither any return under section .139 nor any assessment year 
involved where ··an assessment · is made · under . section 172, neither can · 

reassessment proceedings under section 14 7* nor rectificatory · proceedings under ,· .. :t·-
section 154® be initiated. For similar reasons, the CIT is barred from reopening 
the assessment under section 263 of the Act. Further no interest is leviable in 
cases of default in payment of taxes or non-filing of returns as available under 

* [1995] 215ITR103 (Pune AT) South India Corporation (A) Ltd. 
@ [1991] 371ITD356 (AHD) MVBelstar 
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sections 234A and 234B of the Act. These ambiguities need to be rectified by 
suitable amendment to safeguard interests of revenue especially as required 
senousness is not being bestowed by assessing officers for completing 
assessments 

3.12.8 Board's circular of June 1975 states that ifthe non-resident makes suitable 
arrangement for filing of returns and payment of taxes, and assessing officer is 

I • • 

satisfied of the same, he will advise all the jurisdictional income tax officers 
dealing with ports, 1 to grant 'port clearance' to ships during the financial year. 
Though the system of issuing multiple NOCs to the same ship was sought to be 
curbed, it was only during December 1995 the Board issued another circular after 
a lapse of 20 years. i 

I 

3.12.9 Board's circhlar of December 1995 states that annual NOCs shall be issued 
after obtaining an undertaking from the shipping company to the effect that during 
the period of currency of NOC, no ship belonging to it will be engaged in any 
traffic other than international traffic. Annual certificates were being issued by 
applying DT AA bhed on nationality of owner. However, no mechanism is 
available to monitor activities of such ships when nationals of other countries 
were chartering the:same and where shipping profits were taxable in India. · 

· 3.12.10 The systehi of taxation under section 172 was intended for occasional 
shippers. Occasichnai* or casual means accidental or . fortuitous, . suggesting 
absence of any dntertained object or intention. Ministry may, under the 
circumstances, like. to review as to how entities that were engaged in regular 
shipping business could be allowed the benefit of section 172. 

I 

I 

.· 3.13 · Mistakes in application of various provisions of the Act 

Examination of assessments of non-residents or assessments involving payments 
to non-residents, '*hich were taxable in India, revealed various mistakes such as 
excess allowance 0f deduction in respect of head office expenditure, incorrect 
deduction in respebt of provision for bad and doubtful debts and for payments 
:made outside India'without deducting tax at source, incorrect deduction ofreceipts 
for services rendered in India, incorrect taxation of capital gains, irregularities in 
deduction of tax at source and completion of assessment· proceedings, incorrect 
application of exchange rates while computing taxable income and non levy of 
applicable interest ]for default in filing of returns or for shortfall in payment of 
advance tax as also deferment in payment of advance tax. Instances involving 
short levy of tax in :excess ofRs.25 lakh each are highlighted below. 

• Ramanathan Chettiaf Vs CIT (1967) 63 ITR 458 (SC) 
I 
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3.13.:n. Excess anfowal!llce off idled!11.lldim11 nHll respect of llllead! office expemllitu.nre 

Under section 44 C of the Act, an assessee, being a non-resident, is entitled to a 
deduction on account of head office expenditure to the extent of five per cent of 
the adjusted total income or actual expenditure whichever is less. 
In DIT (IT) M1lllmlbai charge, audit noticed that in four cases, assessee's claims for 
deduction of head office expenditure were incorrectly allowed involving short 
levy of tax ofRs.6.37 crnre as shown in AppeHllldlnx 29 at SJ! No. 28 to 31. 

3.13.2 Irrncorrect d!ed!URctfon il!ll respect of provisimrn for !bad! al!lld! dlmnlbtfud d!ebts 

A bank incorporated outside India is entitled to deduction on account of provision 
for bad and doubtful debts at five per ·cent of total income before making any 
deduction under Chapter VI. The deduction allowable in respect of bad debts 
written off in such cases is to be restricted to the· amount, which is in excess of the 
credit balance in the provision of doubtful debts account. 

In DIT (ff) M11.llmbai charge, audit noticed that ih five cases, assessee's claims for 
deduction on account of bad debts written off were allowed without considering 

. balance in provisions for bad and doubtful debts involving tax effect of Rs.4.53 
crore. Details are shown in Appelllld!ix No. 29 a1!: Sil. No. 32 lto 36. 

3.13.3 Iirncorrect dledllllldion for payments mad!e outsiidle llllldlia wi1t!ho11.ll1!: TDS 

Where, in any financial year, assessee has paid interest, royalty, fees for technical .. 
services or other sum chargeable to tax, which is payable outside India, on which 
tax has not been paid or deducted at source as specified in the Act, such amounts 
shall not be deducted in computing the income chargeable to tax.· 

The assessment of:M/s. Stmmdlard Char1!:eredl Bmrnk (Mumbai City 1 charge) and 
Mis. llI.C.C. Pati Jonlllllt Ve111ture (M11.llmaibii City 23 charge) for the assessment 
years 1999-00. and 2002-03 had been ·Completed after scrutiny and in summary 
manner respectively, without disallowing payments, which had· been made abroad 
on which tax had not been deducted at source. This resulted in under assessment 
of income involving a short levy of tax ofRs.58.89 nalklht 

3.13.4 Iirncorrect d!edl\Uldnon Ollll receipts for senikes rendered! nn fod!ia 

Where the total income of an asses see includes any . income by· way of commission 
or other similar payment received in convertible foreign exchange from a foreign 
enterprise and brought into India within specified period, a deduction equal to 
fifty percent of such income is allowed. The income qualifying for exemption . 
shall include amounts on account of services rendered from India but shall not 
include services rendered in India. 
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In Mumbai City II charge, the assessment of Mis Heartly and Gresham (I) Ltd 
for the assessment year 1997-98 was completed after scrutiny in November 1999 
after allowing dedudion ofRs.63.97 lakh towards income from foreign enterprise. 
Audit scrutiny reveafed that the assessee was not entitled to deduction, as service . 
charges from the foreign enterprise were for supply of information regarding 
market conditions irt: India and for collecting strategic information to secure sales 
orders in India. Incorrect allowance of deduction of Rs.63.97 lakh resulted in 
short levy of tax of Rs.43.49 !akh including interest. 

3.13.5 Inconect taxation of capita! gains· 

Long-term capital g*n and short-term capital gain are to be considered as distinct 
sources of income ~nd taxed at rate of 10 percent and 3 0 percent respectively 
(upto 1 October 2004). 

In Mumbai DIT (IT) charge, the assessment of Mis. Morgan Stanley Deaum 
Witter Investment! Management lime. for the assessment year 2001.:.02 was 
completed after scf1ftiny in February 2004. Short term capital gain of Rs.2.14 
crore taxable at the irate of 30 percent was set off against long term capital loss 
which was not permitted under the Act. In the process, the assessing officer ended 
up applying lower rate oftaxationinvolving short levy of tax ofRs.42.86 fakh. 

3 .13 .6 In Mumbai DIT (IT) charge, two instances of application of incorrect rate 
of tax on long temi capital gains involving short levy of tax of Rs.27.20 crnire 
were also noticed details of which are noted in Appendix 29 at SI. No. 37 and 38. 

_3.13. 7 Issue of notif e for assessment under an inapplicable provision 
I 

In West Bengal, DIT charge, the six non-:resident companies were doing business 
in India through their Indian agent, Mis. PILCOM. No returns were initially 
submitted either by non-resident companies or by their agent for income taxable in 
India, for the assessment year 1996-97. The department issued notice on 30 March 

. • I . 

1999 under section 148 of the Act directly to the non-resident companies whereas 
assessment was concluded in the name of Indian agent in March 2002 creating a 
demand of Rs.7.35 :crore. On appeal by the assessee, CIT appeal set"'aside the 
assessment since notice under section 148 was irregularly issued to the foreign 
companies, which should instead have been issued to their agent in India under 
section 163 of the ~ct. Departmental appeal in ITAT was also set aside on similar 
grounds. The Department have preferred an appeal iri High Court of Kolkata 
which is pending: Failure of the department in following the correct procedure in 
issuing notice resulted in blockade of revenue of Rs. 7 .35 crore, which could turn 

I -

into a loss of revenu¢, as well. -
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3.13.8 Irregularities in deduction of tax at source 

Section 195 of Income Tax Act provides that tax shall be deducted at source on 
payments to non-residents. In Chennai DIT (IT) charge, the assessee 
(Mis Satyam Infoway Ltd) incurred an expenditure of Rs.77.44 crore in foreign 
currency towards share issue expenses, legal and professional charges, royalties 
and other related expenses for assessment years 2000-01 to 2003-04. 

Tax had not been deducted at source on the above payments except for assessment 
year 200 l-02. Audit scrutiny revealed that expenses incurred towards legal and 
professional charges, share issue expenses, etc were taxable as "fee for technical 
services" in the hands of recipients (non-resident). However, neither had the non
resident filed any return of income nor any assessment concluded on the assessee 
in representative capacity. The total short levy of tax on payments made to non
resident amount to Rs.11.35 crore. 

3.13 .9 In Andhra Pradesh, Hyderabad charge, returns of income of 
Mis Nippon Koei Company Limited, Japan for the assessment years 1999-2000 
and 2000-0 l were filed by the representative assessee viz. the Superintending 
Engineer (SE) Kurnool beyond the specified date in January 2003 . Returns were 
treated as non est and the assessee was informed in March 2004. However, no 
assessment proceedings were initiated. 

Audit scrutiny revealed that SE did not file annual return of TDS and remitted the 
entire TDS of Rs.1.50 crore in lump sum for the assessment years 1999-2000 and 
2000-01 in January 2003 . Since the representative assessee had filed the 
necessary returns beyond due date, he was liable to pay interest which was not 
levied. Further assessee's claim for deduction of head office expenses was not 
restricted as provided in the Act. Aggregate short levy of tax worked out to 
Rs.96.88 lakh. 

3 .13 .10 In Chennai, DIT (IT) charge, tax had been deducted at source on 
payments made to non-residents at lower rates by applying incorrect provisions of 
the Act. This resulted in short deduction of tax of Rs.31.51 crore in add ition to 
non levy of interest of Rs.19.87 crore as detailed in Appendix 29 at SI. No. 39 to 
44. In the same charge, in four other cases, tax of Rs.1.54 crore was not deducted 
at source on payments made to non-residents as detailed in Appendix 29 at SI. 
No.45 to 48. 

3.13.11 Other mistakes 

Audit noticed in Delhi, Mumbai, Hyderabad and Kerala charges mistakes in 
computation of taxable income due to incorrect application of exchange rates, non 
levy of applicable interest for default in payment of advance tax and deferment of 
payment of advance tax as also taxation of income of non residents 
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I 

I 
at lower rates involying a short levy of Rs.109,48 crmre as detailed in Appemdlix 
29 all: St NI[]). 49 ll:o 76. 

i 

3.:U.12 Muscellian~m.ns 
I 

In DIT (IT) Chel!ll~an, Mll.llmbai a!Old Kamafalka charges, audit noticed mistakes 
in 35 cases involvihg short levy of tax of amounting to Rs.16.48 c1wre due to 
errors in totalling iof tax and incorrect computation of income under various 
provisions of Act. i 

I 

I 
3.14 Cmrnd1U1Snl[])Jrnianid recommem:fations 

i 
While audit realizes that revenue consideration is perhaps not the sole factor 
determining the cqntents of a DT AA and promotion of friendly relations and 
special . interests with certain countries ' do play a significant role, limited 
examination of soihe of the important issues concerning the administration and 
implementation of jDTAAs and taxation of non residents engaged in maritime 
business revealed shortcomings and inadequacies which needed to be removed 

. .· i . 
and procedures strengthened. 

I 

I 

3.14.1 A ·well-dir~ded and clear strategy was not in place to remove 
inconsistencies andl shortcomings in DT AAs especially those relating to definition 
of permanent establishment, · limitation of treaty benefits, disailowing or 
consciously allowihg 'treaty shopping', amendment of DT AAs and enforcing 
exchange of inforniation clauses effectively. Cost. benefit analysis of DT AAs had 
not been conducted. Audit recommends that DTAAs may be examined critically 
through a phased ~nd well monitored programme so that interests of revenue are 
safeguarded and o~e sided concessions are avoided Audit recommends that the 

I 

Board may assess
1 

the costs and benefits from each DTAA transparently and 
objectively, especiqlly as DTAAs are not placed before Parliament. 

I 
. I 

3.14,2 Monitoring! and co-ordination of all aspects· relating to mutual agreement 
procedure' (MAP}/ cases, exchange of information (EOI) and assistance in tax 
recovery both . in the Board and the field offices of the department, were not 
effective enough to safeguard interests of revenue and derive the optimum 
advantage from v~rious DTAAs. Audit recommends that procedures relating to 
MAP, EOI and reJovery of tax be suitably codified and implementation monitored 
so that there is co~sistency and clarity in ac'tion being taken by assessing officers. 

3.14.3 A proactiv~ action plan was not evolved to investigate cases of FIIs/sub 
accounts claiming I residence in Mauritius so that effective place of. management 
was investigated ahd determined in fulfilment of the spirit and inteption of Indo
Mauritius DT AA. i.Ministry did not put iii place a strategy to identj,fy cases which 
attracted the 'tie qreaker' clause to determine taxability of income in the case of 
India based entities claiming residence in Mauritius and prevent 'treaty shopping' 
in the case of enti~ie·s based in third countries but avaiHng the benefits under Indo-

' 
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Mauritius DT AA. Similar vigil was warranted but absent in respect of non 
residents claiming residence of Malta, Cyprus, UAE, Tanzania and other similarly 
placed .DT AAs. This would have ensured that the Ministry was not caught in a 
state of fa it accompli' as had happened in relation to Indo-Mauritius DT AA with 
regard to taxation of capital gains from stock market operations. Audit 
recommends that Board ensure that a database of Flis and sub accounts relating 
to all entities operating in India is prepared and their liability to tax examined 
critically so that benefits of DTAA are availed only by assessees actually and 
rightfully entitled lo the same. 

3. 14 .4 Income of Flls/sub accounts engaged in the business of investment in 
stock markets was not being taxed under the specific provisions (section 11 5 AD) 
available in the Act or by treating them as business profits under DT AAs, which 
was detrimental to the interests of revenue. Though income of Flls/sub accounts 
was to be treated as business profit and taxed accordingly, it was being 
erroneously categorized as capital gains and being exempted from tax by routinely 
invoking DT AAs. Audll recommends that the Board may issue necessary 
clarification to ensure correct and proper taxation of income arising to Flls/sub 
accounts. 

3.14.5 A proactive strategy for utilizing the information in respect of non 
resident's business activities available with regulatory bodies like SEBI and RBI 
was not evolved in the department. Audit recommend<s that the Board strengthen 
the mechanism of coordination with regulatory bodies so that vital information 
relating to the income of FIIs/sub accounts is obtained regularly and acted upon 
promptly by assessing officers with a view to bringing the same to tax, if 
necessary by bringing in a suitable amendment to the Act 

3.14.6 Taxation of income of non residents from maritime business was not being 
bestowed serious attention especially in completion of regular assessments which 
require intelligent application of correct DT AAs and assessing officers were 
resting content only with issue of 'NOCs' to agents/shipping companies 
concerned. Audit recommends that clear procedures be introduced and 
implementation monitored so that regular assessments of income from maritime 
business are seriously made and assessing officers do not treat issue of NOCs as 
an end in itself. 

3.14.7 Benefits were being allowed both under the Act and the DTAA separately 
for parts of income, as convenient to the assessee. Board may need to clarify that 
the Act or DT AA alone would need to be applied to all sources of income in a 
particular year. Audit recommends that the Board unambiguously clarify issues 
such as incidence of surcharge and the option of availing concession under DTAA 
and the Act simultaneously, for the same assessment year for different sources of 
income, so as to ensure consistency in assessments and prevent loss of revenue. 
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3.14.8 Assessees were availing multiple benefits under the Indian Income Tax 
Act with regard to income and taxes paid in foreign countries jeopardizing the 
interests of revenJe. Audit recommends that the Board may issue guidelinesfor 
regulating credit io taxes paid abroad and specifying the manner of treatment of 
tax credit, so that· assessments are consistently made and interests of revenue are 
safeguarded 

3.14.9 An Exit Conference was held with· Member (A&J) in the Board in 
February 2005 td discuss audit conclusions and recommendations. The Board 
agreed to examine, the same separately. 

New Delhi 
Dated: 12 Aprll 2005 

New Delhi 
Dated: 12 April 2005 

· Countersigned 
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Comptroller and Auditor General of India 
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States 

Andhra 
Pradesh 
Delhi .. 
Gujarat 
Karnataka 
Madhya 
Pradesh 
Maharashtra 
Tamil Nadu 
Uttar Pradesh 
West Bengal 
Total 
(Percentage of 
cases not 
reduced over 
cases selected 
for review. 

Scrutiny 
5104 

1407 
1977 
2008 

18409 

7676 
3375 
5556 
8897 

54409 
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Appendix 1 

Cbapter-1 
Status of improvement of efficiency through the 'Restructuring' of the Income Tax Department 

Total no of cases 
Summary Aooeal Refund 

39952 9293 NA 

98074 - -

434349 NA NA 
20008 1 3932 36094 

3755360 18355 421147 

138966 2479 16414 
208612 15798 7047 
693814 NTL Nil 
23948 1 2335 35444 

5808689 52192 516146 

Details of cases produced to Audit 
(Reference in para 1.10.4) 

Cases selected for review 
Scrutiny Summary Aooeal Refund 

2552 799 929 414 

661 2925 108 802 
197 8686 NA NA 

1012 3877 394 3624 
2407 32 17 191 3229 

4138 3018 246 2003 
1776 4372 4351 854 
2778 15063 NTL NTL 
4497 4899 348 3596 

20018 46856 6567 14522 

Cases not produced to audit 
Scrutiny Summary Appeal Refund 

673 32 723 -

40 236 26 10 
130 8482 - -
436 2347 158 1767 
NIL NIL NlL NTL 

3273 2093 220 1720 
NLL NIL NIL NIL 
NIL NIL NlL NIL 

2024 2825 204 1807 
6576 16015 133 1 5304 

(33%) (34%) (20%) (36%) 

•• Data pertaining to post restructuring period only was provided. Appeal and Refund case figures included in scrutiny and summary cases. 
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Append.ix 2 
Composition of officers and staff at dliffe.rentt levels in the 

][ncome Tax Department 
(Reference Rllll para lJ.2.1) 

2. CIT CIT 402 698 296 
3. AddLCIT Addl. CIT 339 469 130 
4. JCIT JCIT 453 647 194 

DCIT DCIT 
ACIT ACIT 6. 648 734 86 
ITO ITO 7. 3261 4207 946 
ITI ITI 8. 8106 9490 . 1384 
Supr-1 Sr.AO 9. . 5 5 
Supr-1 AO-II 10. 35 35 
Supr-1 AO-III 11. 280 774 494 
Supr-Il Office Supdt. 12. 710 2468 1758 
HC/Asstt Sr. Tax Asstt 13. 2240 8030 5790 
TA 14. 5609 
UDC Tax Asstt 15. 9408 8931 
LDC LDC 16. 6947 311 

17. RC RC 223 
18. Sr.PA Sr.PA 364 814 450 
19. Steno-I Steno-I 1255 1000 
20. Steno-II Steno-II 2510 2002 
21 Steno-III St~no-III 2511 2002 
22. DPAGrB DPAGrB 55 55 
23. DPAGrA DPAGrA 81 104 23 
24. DEOGrD 23 
25. DEOGrC Sr. Tax Asstt 35 35 
26. DEOGrB Sr. Tax Asstt. 264 264 
27. DEOGrA Tax Asstt 394 394 
28. NS NS ·3172 3172 
29. GES.OPR GES.OPR 23 23 
30. Jamedar Jamedar 144 144 
31. Daftry Daftry 695 3108 2413 
32. Peon Peon 6692 3968 
33. Watchman Watchman 2322 2322 
34. Sweeper Sweeper. 435 435 
35. Farash Farash 276. 276 
36. Mali Mali 45 45 
37. Others Others 62 62 

126 

5609 
477 

6636 
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255 
508 
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CCIT/DGIT 
CIT/DIT 
Ad CIT/JCIT 
DCIT/ACIT 
ITO 

------~-- - .. 

Inspector 
Tax Assistant 
Others 
Total 

CCIT/DGIT 
CIT ID IT 
AdCIT/JCIT 
DCIT/ACIT 
ITO 
Inspector 
Tax Assistant · 
Others 
Total 

Appendix 3 · 
Position. of Sanctioned Strength of selected charges 

(Reference para 1.12.5) 

1 5 4 8 20 12 3 8 5 
12 30 18 64 80 16 35 71 · 36 
30 52 22 119 121 2 61 85 24 
68 .98 30 242 212 -30 140 150 10 

.180 ·- 230 50 271 356 85 287 368 81 
433 504 71 626 746 120 753 863 110 
684 825 141 1430 1345 -85 455 662 207 
1573 1208 -365 2472 2072 -400 3165 2523 -642 
2981 2952 -29 523.2 4952 -280 4899 4730 -169 

1 3 2 4 15 11 3 io 7 
11 20 9 81 101 20 32 60 28 
18 32 14 143 153 10 66 100 34 
42 53 11 273 249 -24 153 178 25 
82 107 25 466 559 93 266 356 90 
244 277 33 NA NA NA 600 727 127 
141 263 122 NA NA. NA .377 0 -377 
1206 962 -244 NA NA NA 3174 3236 62 
1745 1717 -28 967 1077 110 4671 4667 -4 
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2 6 4 
18 36 18 
33 57 24 
79 105 26 
164 221 57 
396 476 80 
311 320 9 
1381 1247 -134 
2384 2468 84 

3 7 4 5 15 10 
26 44 18 41 96 55 
58 81 23 91 126 35 
123 130 7 187 216 29 
240 340 100 383 474 91 
708 833 125 1062 1191 137 
850 642. -208 889 1717 828 
3145 2849. -296 6671 5076 -1595 
5153 4926 -227 9329 8911 -418 
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Appendix 4 
Vacancies in Field Offices of Income 'fax Department 

(Reference para 1.12.6) 

:H;!~¢~~~~I:t,i1~;~~¥: ::;:,;;,:1;;;,;w~E8'.en~a1::;;7,';·js~;; ::;;,::~ :r:.~·:::E~liefilw1::; :. ;:; ,,·::::; ,,, .. ,, ·· .. :E;:~I>elliL•:<:•: .. :/,xt1.:~:; );:•>,:.t:;~.~arnatill{il;:;,{:y~;·1 
·:~·:'.::s;s.• ::1 ;Ew:s ',,?1·: .u+1~.:<·L:': :.:c;:::s.s:.:~< :i.··:W~s.·r~,:. :;~.::~+N.~'·;7 ::r:;ss{s;:h:i :,;:,w:s1:.~·: ;:: ·+1~,; i; ;;~ S.S ':r '. ~:W:S '.'.f ';/i\'.:f/:..::; '' 

CCIT/DGIT. 15 12 -3 10 9 -1 20 20 0 6 ·5 -1 
CIT/DIT 96 67 -29 60 52 -8 80 90 10 36 32 -4 
Ad CIT/JCIT 126 101 -25 100 98 -2 121 146 25 57 53 -4 
DCIT/ACIT 216 187 -29 178 128 -50 212 160 -52 105 86 -19 
ITO 474 472 -2 356 352 -4 356 354 -2 221 221 0 
Inspector 1191 1004 -187 727 683 -44 746 686 -60 476 458 -18 
Tax Asstt 1717 1649 -68 0 0 0 1345 1251 -94 320 278 -42 
Others 5076 4340 -736 3236 2818 -418 2072 1780 -292 1247 1049 -198 
Total 8911 7832 -1079 4667 . 4140 -527 4952 4487 -465 2468 2182 -286 
Vacancies as a percentage of 12.10 11.29 9.39 11.59 
Sanctioned strength 

,;·:w~s'Vi' :1trs:s:<< •. w:s·;-::6 :>•w.s .• ~ 
CCIT/DGIT 3 3 0 4 -1 7 7 0 7 -1 
CIT/DIT 20 19 -1 30 30 - 44 44 0 71 58 -13 
Ad CIT/JCIT 32 20 -12 52 52 - 81 77 -4 85 89 +4 
DCIT/ACIT 53 41 -12 98 78 -20 130 100 -30 150 119 -31 
ITO 107 107 . 0 230 229 -1 340 320 -20 368 368 
Inspector 277 254 -23 504 479 -25 833 785 -48 863 754 -109 
Tax Asstt I 263 I 217 I -46 I 825 I 765 I -60 I 642 I 650 I 8 I 662 I 471 -191 
Others 962 I 741 I -221 I 1208 I 1164 I -44 I 2849 I 2324 I -525 I 2523 I 2230 -293 
Total I 1717 I 1402 I -315 I 2952 I 2801 I -151 I 4926 I 4307 I -619 I 4730 I 4096 -634 
Vacancies as a percentage of I 18.34 I I I 5.11 I I I 12.56 13.40 
Sanctioned strength 

(Note: S.S denotes Sanctioned Strength and W.S. denotes Working Strength) 

lli ·1 



Financial 
Year 

l 
2001-02 
2002-03 
2003-04 
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Appendix 5 
(Reference in para 1.16.12) 

(Rs in crore) 

Details of pre-assessment and post assessment collections in selected char~es of Delhi" 

Pre Post assessment Total Percentage of pre Percentage of post 
assessment collections collections assessment collections assessment collections 
collections over total collections over total collections 

2 3 4 5 6 
46.23 130.95 177. 18 26.10 73.90 

432.64 172.09 604.73 71.54 28 .46 
439.15 352.97 792.1 2 55.43 44.57 

(Rs in crore) 

Details of pre-assessment and post assessment collections in selected charges of Maharashtra 

Financial Pre Post assessment Total Percentage of pre Percentage of post 
Year assessment collections collections assessment collections assessment collections 

collections over total collections over total collections 
l 2 3 4 5 6 

1999-00 1296.07 52.80 1348.87 96.09 3.91 
2000-01 1615.23 125.73 1740.96 92.78 7.22 
2001-02 1737 1.79 3107.38 20479.17 84.83 15.17 
2002-03 39567. 10 5962. 19 45529.29 86.90 13. 10 
2003-04 39024.67 7257.06 46281 .73 84.32 15.68 

(Rs in crore) 

Details of pre-assessment and post assessment collections in selected charges of Tamil Nadu 

Financial Pre Post assessment Total Percentage of pre Percentage of post 
Year assessment collections collections assessment collections assessment collections 

collections over total collections over total collections 
I 2 3 4 5 6 

1999-00 3909 467 4376 89.33 10.67 
2000-01 4705 562 5267 89.33 10.67 
200 1-02 4839 464 5303 91.25 8.75 
2002-03 5902 469 637 1 92.64 7.36 
2003-04 682 1 576 7397 92.21 7.79 

•Figures for 1999-2000 and 2000-0 I were not available 
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1999-00 2926.22 385.99 3312.21 88.35 11.65 
2000-01 3756.57 351.66 4108.23 91.44 8.56 
2001-02 3873.92 412.86 4286.78 90.37 9.63 
2002-03 4624.20 303.97 4928.17 93.83 6.17 
2003-04 5659.51 437.97 6097.48 92.82 7.18 

BO 



621 6732.12· ,-7514.25 

Maharastra 672 4605.79 10498.53 

Madhya Pradesh 325 91.22 289.75 I 

ITamilNadu 1776 547.57 3316.43 
lwBengal 2473 3350.45 5787.82 
Total 8513 17471.27 - 29863.77 

393o~3o 

5734.57 

122.69 

1487.57 
2564.18 

14644.72 

,( 

Appendix 6 
(Reference in para 1.17.2) 

-3513:84- --- --893- -

4546.6 79.3 

57.51 46.9 

1072.36 72.1 
1910.39 74.5 

11773~91 80.4 
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(Rs in crore) 
'> • v ", •• -~, 

422~51 - - 10.1-1-- 82 ,_ 

1187.97 20.7 I 34 I 364.83 I 21 2.79 

66.39 I 54.1 I 209 I 44.1 I 29 I 3.9 

415.21 27.9 62 74.73 29 18.32 

653.79 25.5 295 354.10 111 47.57 

2872.01 19.6 888 1000.44 219 86.32 
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. fi~ffigpf!~In iJ~w~~.t:;{ 
199~-00 I 2 3 4 5 6 7 8 9 10 11 

26 5.63 5.75 2.64 2.29 . 0.35 
(86.74) 

2000-01 I 11 I 4.04 I 5.23 1 2.06 I u2 I 0.94 I 91 8.43 I 41 0.05 
(54.37) 

2001-02 I 320 I 206.10 I 228.10 1 80.53 I 34.98 1 45.55 1 21 1 6.64 1 13 1 5.08 
(43.44) 

2002-03 I 816 I 859.57 I 1060.11 1 340.64 I 301.19 1 33.45 1 56 1 48.94 1 21 I 8.55 
(90.18) 

2003-04 I 1413 I 1068.18 I 1157.74 1 373.48 1 321.63 1 45.85 1 114 1 o.51 1 41 0.06 
(87.72) 

Total I 2646 I 2143.52 I 2456.99 I 799.35 I 673.21 I 126.14 I 206 I 64.52 1 48° I 13.74 
(84.22) 

•Remaining 158 cases involving revenue of Rs.50.78 crore were decided against revenue 
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2001-02 1 13 1 5610.01 1 6062.44 1 3398.53 1 3044.78 1. 353.74 1 11 I 67.33 1 Nil I Nil 
(89.59) 

2002-03 190 208~03 258.69 131.15 86.98 44.17. 30 7.10 Nil Nil 
-··- .. 

---~-~-- ~--- - --- -----~--- -------- -----·-··-·-·- ------- ----- - --~-(66:32) --- ----~-~----~---- -- ------- -------- ------- --------- -- ---- - - -----·- ---- - --- ----- -

2003~04 358. 914.62 1193.11 406.68 382.08 25.60 41 23.63 Nil Nil 
(93.95) 

Total I 621 I 6732.12 I 7514.25 I 3936.36 I 3513.84 1 422.51 1 82 1 98.06 1 Nil" I Nil 
(89.27) 

Details for the period 1999-2000 and 2000-01 were not available. 
· No appeal case was found decided in the cases test checked. 

·No appeal case was found decided in these test checked cases 
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(Rs. in crore) 

u~.eAt~m ~;~~m~~~rn 
1 2 3 4 5 6 7 8 .9 10 11 

2001-02 83 1028.01 2512.75 1891.39 1209.67 681.72 4 47.00 1 0.005 
(63.96) 

2002-03 I 134 1 · 121.19 I 1182.13 I 126.65 I 395.57 I 331.08 I 16 I 14.43 
(54.44) 

2003-04 I 455 I 3450.59 I 68o3.o5 I 3116.53 I . 2941.36 I · 115.11 1 14 1 3o3Ao 1 1 I 2.79 
(94.38) 

Total I 672 I 4605.79 I 10498.53 I 5734.57 I 4546.60 I 1187.97 I 34 I 364.83 I 21 2.79 
(79.28) 

Details for the period 1999-2000 and 2000-01 were not availabie. 



~eport ~o.J~ o)I~""~ WJrect ~~esJ 

. 1 2 3 4 5 6 7 8 9 10 11 
1999-00 13 6.40 11.10 5.74 3.71 2.03 9 1.80 4 0.98 

(65.00) 
2000-01 9 5.38 9.43 4.88 2.78 . 2.10 9 2.10 1 0.50 
·- -· --------~- - - - - ··- ---~- -·--- -- - --·---- --------·-··· -- -----~- --- -- - ··-~(56:97) ··----~-------- --· - ---- ---------- - -- -- -- ------------- -·---- ---- ---------·---- -- .. - -------- ------

2001-02 127 40.27 73.28 39.55 11.22 28.33 90 24.14 16 1.72 
(28.37) 

2002-orr- 103 I . 24.22 I 104'.98 / 42.22 I 25.22 I· 11.20 I 57 I 6.00 I 81 0.70 
(59.73) 

2003-04 I 13c-I ~70/ 90.96 / 30.30·/ 14.58 I 16.73 I 44 I 10.06 I NA I· NA 
(48.00) 

Total -,- -325 I ~22 / 2~9.75 / 122.69 ./ 57.51 I 66.39 I 209 I 44.10 I 29• I 3.90 
(46.87) 

• Remaining 180 cases involving revenue of Rs.40.20 crore were decided against revenue 
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(Rs. in crore) 
Position of revenue collection in test checked cases of Tamil Nadu charge 

Year Total Returned Assessed Total Pre- Net demand Cases where appeals Appeals decided in 
cases test income income demand assessment after were filed with favour of revenue ] 51 

checked raised collections deducting revenue effect stage 
(percentage of pre-
total demand) assessment 

collections 
Cases Amount Amount Amount Amount Amount Cases Amount Cases Amount 

I 2 3 4 5 6 7 8 9 10 II 
2001-02 314 366.20 768. l 7 342.38 166.97 175.4 1 28 61.34 10 10.71 

(48.76) (5 1.23) 
2002-03 528 -154.61 759.54 445.51 367.25 78.26 22 8.50 16 7.41 

(82.43) (17.56) 
2001-04 934 335.98 1788.72 699.68 538.14 16 1.54 12 4.89 3 0.20 

(76.91) (23.08) 
Total 1776 547.57 3316.43 1487.57 1072.36 4 15.21 62 74.73 29 18.32 

(72.09) (27.9 1) 

nn 
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1 2 3 4 5 6 7 8 9 10 11 
1999-00 315 -36.20 564.18 248~81 186.50 62.30 62 64.53 27 16.04 

(74.96) 
2000-01 I 374 I 503.94 I · 1203.60 536.07 211.41 224.67 1 62 1 . 49.93 I ·· 27 I 5.07 

- ---- - ---- - - -·---·----- .... (39~44). - --···-- --------

2001~02 I 413 I 707.09 I 1367.12 626.60 431.01 195.59 I 61 1 123.26 1 15 1 18.78 
(68.79) 

2002-03 I 583 I 93.14 I 390.59 I 241.22 I 184.93 I . 62.29 1 91 1 114.10 1 33 1 7.67 
(74.80) 

2003-04 I· . 788 I 2082.48 I 2262.33 I 905.48 I · 896.54 I 8.94 I 19 1· 2.28 1 9 I· .01 
(99.01) 

Total I 2473 I 3350.45 I 5787.82 I 2564.18 I 1910.39 1 653.79 1 295 1 354.10 1 111 1 47.57 
(74.50) 
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Year A.P 
ColJected Uncollected Collected 

(Uncollected 
demand as a 
percentage of 
total demand) 

1999-00 154.55 1141. 15 -
(88.07) 

2000-0 1 138.8 1 1027.62 3799.00 
(88. 10) 

2001-02 2 14.04 113 1.07 4399.00 
(84.09) 

2002-03 277.34 1356.82 4509.00 
(83.03) 

2003-04 286.82 1513.28 6439.00 
(84.07) 

Year Madhya Pradesh 

Appendix 7 
(Reference para 1.18.3) 

Position of uncollected demand of selected chare:es 

Delhi Gujarat Karnataka 
UncolJected ColJected Uncollected Collected Uncollected 
(Uncollected (Uncollected (Uncollected 
demand as a demand as a demand as a 
percentage of percentage of percentage 
total demand) total demand) of total 

demand) 
- 2650.94 369 1.87 722.53 1270.56 

(58.20) (63.75) 
4 17 1.00 2839.26 3532. 11 858.64 957.24 
(52.33) (55.44) (52.71) 

4800.00 2476.27 3878.49 620.36 1490.90 
(52. 18) (6 1.03) (70.62) 

5481.00 4453.32 3725.64 756.06 1735.92 
(54.86) (45.55) (69.66) 

6686.00 2 114.56 3294.73 794.7 1 2063.40 
(50.94) (60.9 1) (72. I 9) 

Tamil Nadu Uttar Pradesh 

(Rs in crore) 

Maharashtra 
Collected UncolJected 

(Uncollected 
demand as a 
percentage 

of total 
demand) 

148.69 4 11.63 
(73.46) 

166.27 720.79 
(8 1.26) 

85 10.3 1 25453.29 
(74.94) 

20552.01 60804.49 
(74.74) 

19505 .33 92039.00 
(82.5 I) 

(Rs in crore) 
West Beneal 

Collect Uncollected Collected Uncollected Collected Uncollected Collected Uncollected 
ed (UncolJected demand (Uncollected demand (Uncollected demand (UncolJected demand 

as a percentage of total as a percentage of as a percentage of as a percentage of total 
demand) total demand) total demand) demand) 

1999-00 - - 261.00 2389.00 501.94 1824.37 3610.65 4743.95 
(90.15) (78.42) (56.78) 

2000-01 861.29 494.69 330.00 2364.00 659.50 2317. 10 4387.55 6082.94 
(36.48) (87.75) (77 .84) (58.1 0) 

2001 -02 774.3 1 2 102.70 164.00 27 16.00 160.02 974.67 3400.06 4867.62 
(73.09) (94.30) (85 .90) (58.87) 

2002-03 2620.94 3335.32 324.00 2729.00 297.44 9 13.21 6038.09 4642.96 
(56.00) (89.39) (75.43) (43.47) 

2003-04 1903.84 489 1.12 340.00 3554.00 204.69 861.10 447 1.75 4725.84 
(7 1.98) (9 1.27) (80.79) (5 I .38) 
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Appendix 8 . 
Details with percentage of recovery in selected. charge 

. (Reference para No.1.19.7) 

2000~01 I 116.60 1 3.46 1 NA I NA I 524.37 I . NA I 
(l.96) 

2001-02 I 326.44 I 10.65 15.55 1.91 541.60 
(3.26) (12.28) 

2002-03 I 44?-7_6 I 25.38 19.30 1.71 2609.12 
cs-:61f 

--- --- - -- ·-------~-~ -- .. (8'.86f ~---~--------. 

2003-04 I 524.20 I 24.27 18.60 1.04 3372.39 
(5.28) ' (5.59) 

1999-00 NA I ·NA 
2000-01 NA I NA 
2001-02 110.00 . I 0.44 .. 

1

• 0.24 
(18.15) (54.54) 

2002-03 724.00 135.00 
1

. 3.38 I 0.32 
(18.65) (9.47) 

2003-04. 1093.00 140.64 I 7.82 
1

. o.32 
(12.87) .(4.09) 

(MP' data is excludingTRO for CIT Jabalpur l & n, Gwalior and Ujjaih, 
UP figures pertain to only TRO Range-II, Allahabad) · 
WB figures for test checked units only). 

0 

Not available 
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8.20' 
(l.51) 

9:98 
---~((>:38) 

9.98 
(0.30) 

e·~· 
NA 
NA 

11.03 

18.10 I 
20.38 ·1 

NA 

724.25 

' 1037.92 
----~--~-----· 

1445.60 

NA 
·NA 
0.96 

(8.70) 
1.08 

(5.97) 
2.95 

(14.47) 

' ~ 

2.84 
(0.39) 
44.43 

'' -'(428f'·· --- --------- - ---- --

83.59 
(5.78) 
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Appendix 9 
Position of assessments 

(Reference para 1.21.3) 

-

Year I Assessments for disposal Assessments completed Assessments pending PeFcentage of assessments 
completed --

Scrutiny Summary Total Scrutiny Summary Total Scrutiny Summary 1 Total Scrutiny Summary Total 
1991 -92 534174 7500631 8034805 306495 6406919 6713414 227679 1093712 1321391 57.38 85.42 83.55 
1992-93 509406 7443737 7953143 285867 6217076 6502943 -223539 - 1226661 1450200 56.12 -

83.52 81.77 - -
1993-94 498327 8465578 8963905 336894 7086282 7423176 161403 1379296 1540699 67.61 83.71 82.81 j ... - - ->- ->- -1994-95 453353 9551857 10005210 298669 7294097 7592766 154684 2257760 24 12444 65.88 76.36 75.89 --1995-96 455446 10166080 10621526 301534 7998319 8299853 153912 2167761 12321673 66.21 78.68 78.14 

- ,_ --
1996-97 528154 11583285 12111439 366329 10082930 10449259 161825 1500355 1662180 69.36 87.05 86.28 
1997-98 1108764 1275 1169 13859933 920701 10354926 11275627 188063 2396243 2584306 83.04 81.21 81.35 .... -1- - -- - - -
1998-99 598076 17832219 18430295 201849 8352299 8554148 396227 9479920 9876 147 33.75 46.84 46.41 - - - --
1999-00 553637 26846956 27401593 316223 14043850 14360073 237414 12804106 13041520 57.12 52.31 52.41 

>--- ....- -- --
2000-01 360 141 3104633 1 31406472 225730 18633110 18858840 1344 11 12413221 12547632 62.68 60.02 60.05 
2001-02 217540 36508234 36725774 168010 19958558 20126568 49530 16549676 16599206 77.23 54.67 54.80 
2002-03 8944 15 36900040 37794455 172410 33792795 33965205 722005 3107245 3829250 19.28 91.58 89.87 - - - I- -

2003-04 388275 26978376 2736665 1 197390 21380490 21577880 190885 5597886 5788771 50.83 79.25 78.84 - -

11n 



Delhi 1980326 933271 1047055 
Maharashtra 1496960 1071110 425850 
TamilNadu 1608273 1218187 390086 
West Bengal 3900505 1577267 2323238 
Total · -- - - . 8986064 4799835 A186229 
Percentage completion 53.4 

Maharashtra 13196 9932 3264 
Tamil Nadu 20712 12544 8168 
West Bengal 26806" 16058 10748 
Total 99267 73095 26172 
Percentage completion 73.6 

~J 
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2229912 
6460290 
2473338 
4267470 

.15431010. 

Appendix 10 
(Referemtce pam 1.21.9) 

1132472 1097440 2776368 
3598494 2861796 7041804 
1276626 1196712 2988976 
2282855 1984615 3770428 
8WQ441 7140563 1_65]7576 

53.7 

Appendlil.x 11 
(Reference para 1.21.9) . 

2645557 130811 
6511630 530174 
2800602 188374 
3168035 602393 

15125824 1451752 
91.2 

31745 23385 8360 69259 28389 40870 
15778 7688 8090 24799 9423 15376 
24484 15355 9129 28558 10412 18146 
80222 51511 28711 157025 65491 91534 

64.2 41.7 

141 

1777576 1416945 360631 
4673362 3329390 1343972 
1758251 1474422 283829 
2530083 1622097 9079861 

10739272 7842854 2896418 
73.0 

75666 42876 32790 
31878 15800 16078 
42117 16189 25928 
177337 90822 76515 

51.2 
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1 
1991-92 
1992-93 
1993~94 

1994-95 
1995-96 
1996-97 
1997-98 
1998-99 
1999-00 
2000-01 
2001-02 
2002-03 
2003-04 

2 3 4 5 
388404 141955 246449 
363400 141034 222366 116951 
412421 145739 266682 190055 
405582 148010 257572 138900 
367775 137039 230736 110203 
330953 115640 215313 100217 
296544 86536 210008 81231 
298837 83841 214996 88829 
297225 107624 189601 82229 
270537 98568 . 171969 80936 
235763 79902 155861 63794 
219966 118743 101223 64105 
174298 92152 82146 73075 

6 
306495 
285867 

Appendix 12 
Position of Appeals at CIT (A) level 

(Reference para 1.25.4) 

I 7 I 8 I 9 

40.91 
336894 . 56.41 

I 

298669 .46.51 16986 1L48I 
301534 36.55 15480 11.30 
366329 27.36 8017 . 6.93 
920701 8.82 8213 9.49 
201849 44.01 -4621 -5.51 
316223 26.00 6527 6.06 
225730 35.86 7052 7.15 
168010 37.97 14740 18.45 
172410 37.18 36435 30.68 
197390• 37.02 33440 35.14 

10 I 11 I 12 

208 ·43_12 21.14 
207 39.68 20.94 
207 32.17 23.41 
289 34.24 10.23 
288 27.53 10.36 

• Deputy Commissioner ~f Income Tax (App~als) (DCIT (A)) was the first appellate authority till 1 October 1998, after which this post has 
been abolished and CIT (A) is the first appellate authority .. 
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Appendix 13 
(Reference para 1.30.1) 

Feed back from tax consultants 

I 
Name of the Tax consultant firm 

I 
- I 

I 

Report No.13 of2005 (Direct Taxes) 

Name of theperson/s responding to the questionnaire 

What is your overall perception of the 
organizational .stnicture as it prevails now? 
Has the changed jurisdictions of charges 
stabilised and it' not, what are the exact 
robleins in locating charges of assessments? 

What are the problems faced at different levels 
- • I 

by tax practitioners-
Filling of returns 
Assessment level • 
Where specifically do delays occur at · the 
assessment level and rectification roceedings? 
What is the position of refunds after· 
restructuring? 
Is there delay in issuing refunds to -assessees? 
Is there any probl~m in tracing the assessment 
records which result in delay of refunds? 
How is overall '.record management of the 
department? 
Where are problems in this area? 
What is the exp~rience at 1st appellate stage 
with reference to the time taken for disposal? 
What is the expepence at 2n appellate stage 
with reference to time taken? · 
Are the department's efforts to trace tax
evaders adequate?: 
Do many transactions generating income go 
unreported? 
If so, can some examples be quoted? 
What are your comments on decisions of 
outsourcing of ; certain areas· of the 
de artment' s work? 
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Appendix 14 . 
Analysis of Staff Investments for Compliance Functions 

(Reference paira ll.32.2) 

Australia 
Canada 
France 
Germany 
Japan 
Sweden 
UK-Ilill 
USA 
India
ITD 

38,381 
75,046 

122,278 
56,315 
. 9,030 
66,674 

100,229 
61,093 

33.8 
27.1 
22.2 

38,HO 67.7 
3,106 34.4 

16,704 25.1 
15,224 15.2 

14,668 24.0 

Source: Tax Administration in OECD.Countries: Comparative Information 
Series (2004) 

1 Number includes an unknown level of staff time devoted to .tax payer service functions 
2 Includes staff for scrutiny a.s. well as summary assessment functions in 2000-01. source: Mishra 
Committee Report on 'Restructuring of the Income Tax administration for increased effectiveness
a report, 1997-98'. 
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Appendix 15 
Comparison of Year-end Gross and Net Tax Arrears (all years' debt) 

(Reference para 1.33.3) 

Country Reported gross tax arrears/net Reported net tax arrears/net tax 
tax collections ( % ) collections ( % ) 

2000 2001 2002 2000 2001 2002 
Australia 6.4 8.5 9.3 3.2 5.6 6.5 
Canada 7.3 7.5 8.4 5.8 5.9 6.8 
France 15.9 15.7 16.1 
Germany 2.5 2.6 2.6 1.4 1.4 1.5 
Japan 5.2 4.6 4.9 
Sweden 2.0 2.3 1.9 0.8 0.2 0.4 
UK-IRD 1 18.3 18.6 17.2 3.4 5.2 6.2 
USA 13.9 14.7 16. 1 3.4 3.6 4.4 
lndia2 

- 82.6 130.3 81.4 6.9 43.S 17.2 
ITD 
Source: Tax Administration in OECD Countries: Comparative Information Series (2004) 

1 Arrears data used for computation re late to aggregate receivables as end - October for each year 
indicated, compared with annual net revenue collections for fiscal year. 
2 Net arrears in India compri e gross arrears minus arrears not fallen due, amounts claimed to have 
been paid pending verification, amounts for which instalment were granted and amount 
stayed/kept in abeyance. The figures have been taken from Audit Reports of Comptroller and Auditor 
General of India 
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Appendilx 16 
(Refer lP'aira No.2.9.2) 

Dedudirnra l'lill :respect of nml!ustries in imrastirlllldure development [Sec. SOL\] 

JI. 3 .6 
1. Infrastructure facilities Open IOO% IOO% For IO years out of 

ended first 15 years 
2. Telecommunication services: 1/04/95 
Domestic· Satelite Services 31/03/04 100% Not eligible For initial 5 years 

30% Balance period of 5 
(b) Other services viz. radio, years 
paging, basic or cellular 1/04/95 31/03/04 100% IOOo/o For initial 5 years 
networking of trunking & 30% 25% Balance period of 5 
Electronic data Interchange years 
Service 
3. Industrial Park or special 1/04/97 31/03/06 IOOo/o IOOo/o For IO years out of 
economic Zone 15 years 
4. Power sector 
engaged in: Generation or 1/04/93 31/03/06 IOO% IOOo/o For IO years out of 
generation & distribution of 15 years 
power 

b) Transmission or distribution of 1/04//99 31/03/06 IOO% IOO% For IO years out of 
ower 15 years 
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Appendix 17 
(Refer Para No.2.10.2) 

Eligible busin~ss/period/conditions of eligibility under section 80IB 

Manufactures/produces articles or 
things in areas specified in the 
Eighth Schedule 
If located in back-ward states 01/04//93 31/03/04 100% 100% For initial 5 years 
No deduction w.e.f. AY 2004-05 30% 25% Balance period of 5 

years (For Co-op. 
(b) If located in North -Eastern Society 7 years) 
Region 
No deduction w.e.f. 01104//93 31103/04 100% 100% For 10 years 
AY 2004-05 
I A SSI undertaking: 
Located in back-ward districts -
Category A 01104//93 31103/04 100% 100% For initial 5 years 

30% 25% Balance period of 5 
years (For Co-op. 
Society 7 years) 

CategoryB 01/10/94 31/03/04 100% 100% For initial 3 years 
30% 25% Balance period of 5 

years (For Co-op. 
Society 9 years) 

(ii) Located elsewh.ere 
I 

01/04/95 31103/04 30% 25% For 10 years (Co-op 
I Society-12 years) I 

2. Manufactures/produces articles 
or things in areas other than those 

. I 

~pecified in eighth Schedule . 
Only if located in backward States 01/04/93 31/03/04 100% 100% For initial 5 years 

30% 25% Balance period of 5 
years (For Co-op. 

(b) A SSI undertaking: Society 7 years) 
Located in backward districts: -
Category A 01/10/94 31103/04 100% 100% For initial 5 years 

30% 25% Balance period of 5 
years (for Co-op. 
Society 7 years) 

CategoryB 01110/04 31/03/04 100% 100% For initial 3 years 
30% 25% Balance period of 5 

years (For Co-op. 
Society 9 years) 

(ii) Located elsewhere 01/04/95 31/03/02 30% 25% For 10 years (For Co-
o . Society 12 years) 

An .. industrial Undertaking which is 
not a SSI, located in backward 
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districts 
Category A 01/10/94 31/03/02 100% 100% For initial 5 years 

30% 25% Balance period of 5 
years (For Co-op. 
Society 7 years) 

CategoryB 01/10/94 31/03/02 100% 100% For initial 3 years 
30% 25% Balance period of 5 

years· (For Co-op. 
Society 9 years) 

3. Cold storage plant 

(a) Locati::d in backward districts- 01/04/93 31/03/04 100% 100% For initial 5 years 
30% 25% balance period of 5 

years (For Co-op .. 
Society 7 years) 

(b) Located in backward districts- 01/10/94 31/03/04 100% 100% For initial 5 years 
Category A 25% 25% balance period of 5 

years ·(For Co-op. 
Society 7 years) 

Category B 01/10/94 31/03/04 100% 100% For initial 3 years 
30% 25% balance period of 5 

years (For Co-op. 
Society 9 years) 

© Located elsewhere 01/04/95 31/03/02 30% 25% For 10 years (For Co-
(only for SSI) op. Society 12 years) 

4. Hotel - in Specified Areas 01/04/97 31/03/01 50% Not For iriitial 10 years 
eligible 

In Non-specified Areas 01/04/97 31/03/01 30% Not For initial 10 years 
eligible 

5. Scientific Research & 01/04/00 31/03/04 100% Not For initial 5 years 
Development eligible . 
6.Mineral Oil: 
Commercial Production 
Located in North Eastern Region Prior to Open 100% 100% For initial 7 years 

01/04/97 ended 

(ii) Located elsewhere 01/04/97 Open 100% 100% For initial 7 years 
ended 

(b) Refining 01/10/98 Open 100% 100% For initial 7 years 
ended 

7. Construction & development of 01/10/98 31/03/05 100% -- Till 31/03/2001 
Housing project 
8. Operating cold storage facility 01/04/99 31/03/04 100% 100% For initial 5 years Next 
for agricultural produce 30% 25% · 5 years (Co-op society 

7 years) 
9. Handling, Storage and 01/04/01 Open 100% 100% First 5 Years 
Transportation of Food Grains ended 30% 25% For next 5 years 
10. Multiplex Theatre 01/04/02 31/03/05 50% 50% For initial 5 years 
11. Convention Centre 01/04/02 31/03/05 50% 50% For initial 5 years 
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Appendix 18 

1. Mis Bhardwaj 2003-04' Business Depreciation was 

2. 

4. 

Construction Summary assets claimed and allowed on 
Company Pvt. assets not taken over by 
Ltd the assessee. 
Hazari Bagh 
Mis Apexa 2002-03 
Software Pvt. Summary 
Ltd 

Mis 
Minerals 
ChennaiI 

Mis Meco 
Tronics Pvt. Ltd. 
Chennaiill 

Summary 
1999-00 
2000-01 
Summary 

Car 

Let 
property· 

Let 
property 

Asset not owned by the 
assessee 

out Incorrect allowance of 
depreciation against 
income from house 
pro erty. 

out Incorrect allowance of 
depreciation against 
income from house 
ro erty. 

Refer Para No.2.14.8: De reciation on saie and lease back transactions 
5. Mis Thirunindra 1999-00 i Leased Depreciatl.on allowed 

6. 

7. 

8. 

Narayanan Scrutiny : assets on leased out assets. 
finance Pvt. Ltd. 2000-01 · 
Chennai I Summary 
Mis Trident 1997-98 
finance Scrutiny· 
Chennai I 
Mis Ind. Ban1c 1997-98 · 
Merchant 
Ban1cing Ltd. 
Chennai I 

Scrutiny · 

-do- -do-

-do-

Mis Kenzes 1997-98 1 -do- Depreciation allowed 
foundation Scrutiny ; incorrectly in a sale and 
Chennai I lease back transaction. 

Refer Para No.2;14.20: Ca ital investment subsidies not deducted from cost 
9. M/s R.K.B 2000-01 to Business Capital investment 

Cements Pvt. 2002-03 asset subsidies not deducted 
Ltd. and 5 Summary/ from cost 
others' Scrutiny 
Guwahati H 

10. Mis Satyam 2000-01 Business 
Steels and Alloys Summary/Sc asset 

SI.No. Name of the assessee Assessment year 

Capital investment 
subsidies not deducted 

Tax effect 
I. Mis Borak Valley Alloys Pvt. Ltd. 2000-01and2001-02 2.72 
2. Mis Assam State Warehousine: Comoration Ltd. 2001-02 12.88 
3. Mis Assam Air Products Pvt. Ltd. ; 2000-01 1.64 
4. Mis Assam Roofing Ltd. 2001-02 0.63 
5. Mis North East Gasess Pvt. Ltd. 2001-02 0.87 
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0.59 0.19 

9.24 8.68 
9.73 

9.73 5.32 
10.81 

189.02 72.13 

132.89 57.14 

81.90 35.22 

41.50 25.28 

97.84 34.53 

81.13 28:39 
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Pvt. Ltd, rutiny from cost -Shillong 
Refer Para No.2.14.22: De11reciation allowed on assets dis11osed off 

~ 11. Mis Kothari 2002-03 Plant and Depreciation was 25 .0 1 8.93 
Beverages Pvt. Summary machinery allowed on plant and 
Ltd, Baroda I machinery disposed of 

12. Mis Gujarat 2003 -04 Building and Depreciation allowed 22.94 8.43 
Electricity Board Summary vehicles on Building and 
Baroda I vehicles disposed of 

Refer Para No.2.14.33: Mistakes in 2rant of additional depreciation 
13. Mis Sree 2003-04 Mini Blast Expansion to Mini 90.85 36.85 

Mataliks Ltd. Summary Furnace Blast Furnace acquired 
Bhubaneshwar before l April 2002 was 

below 25 per cent. 
14. Mis Jalan Jee 2003-04 Plant and Requisite Form 3AA 49.88 18.33 

Polytax Ltd Summary machinery not furnished 
Gorakhpur 

Refer Para No.2.14.36: Depreciation claim allowed on ineligible items 
15. Mis Advanced 1999-2000 Leasehold Ineligible item 108.78 40.95 

Medicare & to 2002-03 land 
Research Summary 
Institute Ltd 
Kolkata IV 

16. Mis Ambuja 2000-0 1 Leasehold Ineligible item 55.75 20.69 
Cement Eastern Scrutiny land and 
Ltd 200 1-02 surface right 
Kolkata IV 2002-03 

Summary 
Refer Para No.2.21.3: Inconsistency in the treatment of " loose tools" and "moulds 
17. Mis Thompson 1996-97 Loose tools Depreciation claimed at 14.54 13.39 

Consumer Scrutiny 100 per cent was not 
Electronics restricted to 25 per cent 
Chennai I treating the assets as 

plant and machinery in 
the year of consumption 

18. Mis Fennor India 2002-03 Replacement Depreciation claimed at 6.63 12.68 
Ltd. 2003-04 of moulds 100 per cent was not 28.68 
Madurai I Summary restricted to 25 per cent 

treating the assets as 
plant and machinery in 
the year of consumption 

Refer Para No.2.30.3: Depreciation incorrectly allowed on 'goodwill' 
19. Mis Ra dam 2002-03 Goodwill Depreciation was 28.33 5.53 

Media Pvt. Ltd. Summary incorrectly allowed on 
Chennai IV goodwill treating as 

' non comoetitive fee'. 
20. Mis Mel trek 2000-0 1 Goodwill Depreciation was 8.50 3.28 

India Pvt. Ltd. Summary incorrectly allowed on 
Chennai Ill goodwill treating as 

'trade mark knowhow' . 
Refer Para No.2.30.4: Depreciation on investment in shares and stock exchan~ e membership fee 
21. Mis Vina yak 2000-01 to M.P.Stock Depreciation was 4.63 2.04 

Equity Brokers 2002-03 Exchange incorrectly allowed. 
India Pvt. Ltd. Summary Membership 
Indore I Fee 
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Appemlix 19 
(Refer Para 2.14.4) 

Assets not used in business 

Mis Bilaspur Castings Ltd 
KolkataI 

Summary 
Mis Tex Tools Ltd. I 2003-04 188.18 69.16 I 

Coimbatore II I Summary 
Mis Gafaxy Multimediaf Pvt. Ltd. 2001c02 158.99 62.88 
Mumbai~vm Scrutiny 
Mis Utkal Moulders Ltd. 2000-01 69.47 34.78 
Bhubaneswar Summary 

· i Appendix 20 
. . i (Refer Para 2.l~U8) 

Mistakes in determination of actual cost or written down value of assets I . 
~~"fiiI[i , (Rs. nn lalkh) 

Mis SBI Home Finance 
Ltd. 
Kolkatam 
Mis Rooiit Inds. Pvt. 
Ltd. 
Central I Mumbai 

Mis Hunter Snacks Pvt. 
Ltd, Chennai I 
Mis Sarvaraya Sugars 
Ltd 
Central Hyderabad 
Mis :alack Thunder 
Theme.Park, Chennai I 
Mis Texprint Overseas 
Ltd. 
Kolkatarn 

Mis Modern Denim . 
Ltd, Jaipur II 

11999-2000 to 
12002~03 
I 
I Summary 

12001-02 
I 

!Summary 
12000-01 
iscrutiny 

12000-01 
isummary 
!2000-01 
'.2001-02 
12002-03 
!sunimary 

i 
i 
!1995-96 
iscrutiny 

Different 
assets 

Buildings, 
Plant & 
Machinery, 
Equipments 
& Furniture 
Business 
assets 

Opening WDV was taken 54.61 
as Rs.4.97 crore instead of 
Rs.2.01 crore. 
WDV .of the asset was 46.63 
adopted as Rs.1704.38 
lakh instead of 
Rs.1360.17 lakh 

·opening WDV was 38.11 
incorrectly adopted. 

Plant & WDV was. not correctly · 35.88 
machinery adopted. 

Business Opening WDV was 33.19 
assets incorrectly ado ted. 
Plant & Additional amount of 32.23 
machinery depreciation due to 

variation in exchange rate 
was calculated on the net 
book value instead of 
WDV. 

Business 
assets 
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Refer Para No.2.l~~: Adoptfo111 of incorrect rates of depreciation 
1. Mis Bank of Maharashtra 2001-02 Electric 10% 25% . 215.13 85.08 

Ltd, Pune-I Scrutiny Installation 
2. Mis Prax Air 1999c00 Gas Cylinder: 2~% 100% 62.83 52.99 

· Carbondioxide Pvt. Ltd. Scrutiny 45.08 
.Bangalore III 2000-01 34.50 

2001~02 

slimmiiry. 
3. 'Mis Mardia Steel Pvt. 1997-98 bCARC furnace 25% More than 114.34 45.94 

Ltd. Scrutiny 25% 
Ahmedabad .Central 

4. Mis Infrastructure . 1999-00 Residential· 5%. 10% 101.27 45.26 
Development Corporation 2000-01 Building 

. Ltd, Chennai I Scrutiny 
5. M/sAshok Leyla11d Ltd'. 1998-99 Building 5% 10% 115.72 . 38.57 

ChennaiI Scrutiny. 
6. JVI/s L&T Western India 2002:03 -Buildings 10% 25% 45.49; ·. 37.f5 

Toll Bridge, Chennai I . Summar)!· 
7. Mis DCM Financial· 1996-97 · .Buses/ Tiucks · ih 25% 40% . 73.13 33.64 

Servfces Ltd,:Delhi I Scrutiny leasing finance .. -

8. Mis Gujarat Hotels Pvt. 2000~01 Plant. and 25% Mme than 68.71 33:04 
Ltd, Scrutiny Madtlnery 25% 
Jabalpur 2001-02 

Summary -

9. M/s Sayaji Hotels Ltd; 2003-04 Hotel Building 10% 20%· . 81.35 . 29.90 
Baroda ill .. ·· Summar 

10. · Mis Shri Satpuda ·Tapi 1995-96 Non~factocy . 5% 25% 3L59 27.48 
Parisar SSK Ltd. Scrutiny building used for 
NasikI ·residential 

p ose 
11. Mis Mysore Sales 1999-00 Improvement:· to 10% 100% - 49.04 .,26.17 

International Ltd. Scrutiny buildings on 
Bangalore III. foase hold land 

Refer Para No.2.14.27: De reciatiollll on assets used for less tlian 180 days 
12, . Mis · Indapur Sahakari . 2001-02 ·Plant . & 12.5o/o , 25% 149,63 59.18 

Sakahar KarkhimaLtd: . ··.Scrutiny Machinery 
Pune-I 

13 Mis Lloyd . Engineering 2000-01 Plants .& . 12.5% •·25%,c 49.55 27.38 
Lt9, Delhi II .. Scrutiny Machinery. 

14 Mis Sadhu< Singh 2000-01 Business assets . 81.96 163.90 81.96 26;51 
. Hamdard Trust 2001-02 
Jalandhar Scrutiny· 
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! 
I 

.1 Appendix .. 22 
i J . (Refer.Para No.2.14.30) 

Excess: carry forward of losses/unabsorbed depreciation 
I . . . 

Mis East Coast Breweries and Distilleries 
I 

Cuttack · 
:J 

Scrutiny 

Mis Shriram chits &Investments: i .· 
_, . . - 1 

2002-03& 2003-04 
Chennai Central I :. i Summary I 

Mis Rajasthan Smill Industries Corporation Ltd, 1996-97 70.11 
Jai urn · . ·· I Scrutiny 
Mis Milton Plastics Ltd. 1997c98 to 2000-01 159.00 

·Mumbai II 

Mis Gujarat Inject Ltd j . 19.89~90 . 41.72 i 
Baroda I · I Best judgement 

Mis Om Oil& Flour Mills Ltd. . I . 2002-03 & 2003-04 74.74 
Cuttack Summary 74.66 
Mis Thiiu Aroc:iran Sugars 

·I 
1992-93 64.02 

ChennaiIH Scrutiny 
I 

Mis. Orissa Extrusions Ltd, 1998-99 133.99-
Cuttack I Scrutiny 

I 

Mis Varun Shipping Company Ltd. 1999-00 521.00 
Mumbai V ~· · 1 Scrutiny 

M]s Rayalaseema Hi-strength Hypb Ltd 1999~2000 106.83 
Hyderabad ill . j Scrutiny 
Mis Parental· Drugs India Pvt Ltd.I 2001-02 56.14 
Mumbai VII . · . i Scrutiny 

Mis Shree Rajasthan Syntex Ltd,· I 2003-04 76.47 I 
Udaipur Summary 

·1 

. i Appendix 23 
·. j · (Rder Para No.2.14.39) 

Mistakes nlll! ~u:lloptnon of correct fig1U1res mull errors in computation 

Madurai I 
Mis TVS Motor Company 
Chennai I 

i 
:~ l 

Mis Earnest Health Care Ltdf 
Indore! · . , 
Mis Kapoor Rice.and·Generfil Mills 
Moga (Punjab) .. · • j 

I 

I 
l .. i 

Scrutiny 
1999~00 
scrutiny 
2000-01 
Summary 
2002-03 
Summary 
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31.39 
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l. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

Appeirndnx 241 
(Refe:r Para No.2.14.411) 

· Other miscell:m.eou.s lllllllistakes 

Mis R.D.B. Industries Ltd. 
CIT-Kolkata-I 
Mis Shoppers Investment 
and Finance Co. 
Chennai 

Mis AFCON Pauliny (India) 

2000-01 
Summary 
1991-92 
1994-95 
(Scrutiny 
appeal 
revision) 
2001-02 

Ltd, City VIII Mumbai Scrutiny 
Mis State Bank of 1993-94 
Travancore Scrutiny 

Mis Bharat Hotels (P) Ltd 2001-02 
Delhi I 

Mis Kamal Packaging (P) 2002-03 
Ltd, Kolkata-II Summary 

to 

and 

Mis Maharashtra State Oil 
Seeds Commercial and 
Industries Corporation L.td. 
City I Mumbai 

1990-91 
Scrutiny r.w.s 
250 

Mis Pancharatna Cements 
(P) Ltd 
Jorhat (Assam) 

Mis Artose Breweries Ltd 
Rajamundry (AP) 
Mis HTE Enterprises (P) 
Ltd, Moradabad 
Mis Rajasthan State 
Handloom Development 
Corporation Ltd. 
Jaipur-I 

2002-03/ 
Summary 

2000-01 
Summary 
200.3-04 
Summary 
2003-04 
Summary 

Depreciation relating to prior 
period was not added back 
CIT(A)'s directions for 
disallowing depreciation . on 
assets acquired on· "hire 
purchase" were not carried 
out. 
Book depreciation not added 
back correctly 
Claim of depreciation on 
permanent security disallowed 
m original order incorrectly 
allowed in revision order 
Depreciation incorrectly 
allowed on 'motor car' 
manufactured out of Iri.dia and 
acquired by the assessee 
before 1 April 2001. 
Depreciation of earlier year 
was incorrectly claimed and 
allowed 
Book depreciation not added 
back correctly 

Book profit worked out after 
adjusting depreciation as per 
Income Tax Act instead of 
Companies Act. 

. Book depreciation not added 
back correctly 
Assessee claimed . arrear 
depreciation of Rs.4.86 lakh. 
Depreciation as per Income 
Tax Act was allowed without 
adding back depreciation as 
per Companies Act 
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254.39 97.94 

170.13 97.83 

51.72 29.25 

20.15 25.60 

39.89 22.72 

59.41 21.21 

31.80 17.17 

13.60 5.43 

9.73 3.75 

4.86 1.79 

3.78 1.32 
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Appendix 25 
(Rs in lakh) 

SI Name of the assessee/ Assessment year/ Under Tax 
No. CIT charge Nature of assessment effect 

assessment 
Refer Para No.2.15.3: Irregular allowance of deduction on scientific research 
I. Mis Soft Beverages 2001-02 to 63.35 60.93 

Chennai Ill 2003-04 43.52 
Summary 16.69 

2. Mis Amoli Organics Ltd. 2001 -02 32.19 3 1.52 
VaJsad (Gujarat) Scrutiny 

2003-04 5 1.1 4 
Summary 

3. Mis Shyam Telecom Ltd. 2000-01 47.57 27. 19 
Delhi Scrutiny 

Refer Para No.2.15.6: Incorrect allowance of deduction together with depreciation 
4. Mis l.T.C Ltd. . 2000-01 & 2001 -02 236.52 92.35 

Kolkata 1Il Scrutiny 
5. Mis Vera Laboratories Ltd. 1998-99 to 2000-0 I 74.86 27.03 

Hyderabad III Summary 
Refer Para No.2.16.3: Deduction without aooroval of prescribed authority 
6. Mis Narula Comer House 2001-02 28.89 10.53 

Delhi V Scrutiny 
2002-03 & 2003-04 
Summary 

7. Mis Nilgiri Dairy Farm Ltd. 1999-00 to 13.90 5.27 
Bangalore III 2002-03 

Summary 
8. Mis Southern paper Products Pvt. Ltd. 1999-00 & 200 1-02 6.90 3.5 1 

and two others2
, Ernakulam Central Scrutiny 

Refer Para No.2.16.6: lrreirnlarlnon-utilisation of reserve 
9. Mis New Kenilworth Hotel Ltd. 200 l-02 & 2003-04 102.93 38.08 

Kolkata III Scrutiny 
2002-03 
Summary 

lO. Mis Parikh Inn Pvt. Ltd. 1999-00, 70.92 34.05 
Kolkata 111 2000-01 & 200 1-02 

Summary 
I I. Mis Thomas Cook India Ltd. 200 1-02 78.79 3 1.1 6 

Mumbai-I Scrutiny 
Refer Para No.2.16.9: Mistake in comoutation of eligible orofit/deduction 
12. Mis EIH Hotels Ltd. 1996-97 & 1997-98 3 1.80 76.7 

Chennai I Scrutiny 140.04 6 
13. Mis Paradise Holidays 2001-02 6.69 4.38 

Delhi V Scrutiny 
2003-04 1.47 
Summary 

2 

I. Mis Air Travel Enterprises India Lid. 2000-0 1 
Trivandrum 2001 -02 

Scrutiny 
2. Mis A venue Hotel and ResortS 200 1-02 

Kochi Summarv 
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/ 

Refer Para No.2.Jl.6.13: Deduction without setting off brought fonvard l.oss 
14. Mis Hotel and Allied Traders Pvt. Ltd. 2002-03, & 2003-04 97.71 35.44 

Kochi Summary 
15. Mis Sangu Chakra Hotels Pvt. Ltd. 2001-02 & 2002-03 12.51 7.88 

Trichy Summary 
Refer Para No.2.16.15: Other mistakes under section 80HHD 
16. Mis Marudhar Hotels Pvt. Ltd. 1997-98 39.67 17.06 

Jodhpur I Scrutiny 
17. Mis Hotel Leela Venture Ltd. 199(5-97 30.55 14.05 

Mumbai VIII Scrutiny 
Refer Para No.2.21.8: Non compliance with judicial pronouncement 
18. Mis Jabalpur Hatcheries Pvt. Ltd. 2002-03 & 2003-04 93.11 61.78 

Jabalpur I Summary 77.65 
19. Shri V.N.Dubey 2000-01 to 2003-04 33.48 27.49 

Jabalpur I Summary 35.03 
Refer Para'No.2.22.4: Double allowance of deductions under seetions 35 (2) and 35 (2AB) 
20. Mis Cipla Ltd. 2003-04 93.74 34.45 

Mumbai-II Summary 
21. Mis USVLtd. 2003-04 38.41 21.17 

CC-XXXII Mumbai Summary 
Refer Para No.2.26.3: Deductions under Chapter VIA without considering past depreciation 
22. Mis Hotels and Allied Traders Pvt. Ltd 2002-03 & 2003-04 247.36 89.83 

Koc hi Summary 
23. Mis Sourth India Corporation Ltd. 2002-03 88.55 81.98 

Kochi 2003-04 131.12 
Summary 

24. Mis Atco Research & Development Ltd 2000-01, Summary 75.09 66.26 .. 
Mumbai Vl 2001-02, Scrutiny 56.32 

. 2002-03, Summary 42.24 
25. Mis Red Rose Textiles Industries Ltd 2000-01 139.68 25.45 

Mumbai IV 2001-02 107.89 
Scrutiny 

Refer para No.2.28.3: Irrel!Ular grant olf depreciation without depreciation schedule 
26. Mis Ores India Pvt.Ltd. 2002-03 160.99 119.72 

Cuttack 2003-04 134.59 
Summary 

27. Mis Zen global Finance Ltd. 1998-99, Scrutiny 128.82 57.82 
Chennai 2000-01, Summary 36.38 

Refer para No.2.32.2: Depreciation on WDV under Companies Act instead of Income Tax Act 
28. Mis Orissa Tourism Development 2000-01 70.13 29.40 

Corporation 2001-02 
Bhubaneshwar Summary 
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Refer Para No.2;15.8: Other mistakes undeir section 35 
1. Mis Ashapura 2001-02 Incorrect allowance of capital 

Minechem S~rutiny expenditure without verification by 
Pune-I ' the auditor 

2. Mis Dhara Vegetable 2p03~04 Incorrect allowance of deduction u/s 
Oil and Foods .· S~ 35(I)(i), 35(I)(ii); 35(2)(ia) and·. 
Company Ltd. 35(I)(iv) without fulfilling the 
Baroda I prescribed conditions therein. 

3. Mis Teledata 1998-99 to Assessee's · business being software 
Informative Ltd: 2000-01 development; capital expenditure was 
Chennai Ill ~ummary mcorrectly allowed as deduction on. 

i scientific research · 
Refer Para No.2.16.10: Deduction agafust ineligible business 
4. Mis Thomas Cook ~000-01 Money changing business was. 

(India) Ltd. ~crutiny incorrectly treated as . service 
Mumbai I 2001-02 provided to ·foreign tourists for 

· Scrutiny allowing deduction u/s 80HHD. 
Refer Para No.2.17.3: Irregular allowance of double deductiiom 
5. Mis Venus Z000-01 While computing deduction under 

Continental Pvt Ltd, . ~ummary section 80HHF, profit and export 

6. 

City XI Mumbai I turnover taken under section 8_0 HHC 
were not deducted. 

M_s. Pu~haganani 
City XI Mumbai 

2000-01 
I 

Scrutiny 
I 

I 
I 

While computing deduction under 
section 80HHF, profits taken for 
deduction under section 80 I were not 
deducted. 

161.57 63.90 

160.79 59.08 

431.17 50.86 

60.78 60.99 

83.29 

49.59 19.09 

8.74 3.06 

Refer Para No.2.17.5: Mistakes iin ado tionn of correct fi ures amllenors hit com utation 
7. Mis Mukta Art Ltd 2001-02 Miscellaneous income and 112.85 

Central H Mumbai Scrutiny equipment hire charges of Rs.7.14 
I crore received by the assessee were 
I not reduced from rofits. 

Refer Para No.2.17.7: Other misceIDlanemlls mfstakes under section 80JBIHF 
8 Mis M.V Exports 2000-01 Deduction was allowed under section 

9. 

10. 

11. 

Ltd. Scrutiny 80-HHC instead of section 80-HHF, 
Chennai I . in the absence of requisite audit 

1 

certificate 
Shri Chandrakant A. 
Mehta, Mumbai-I 
Mis PCM ·Sports 
India Pvt Ltd 
Hyderabad 

1996-97 
Summary 
?000-01 
Summary 
j 

Shri Budhadev 2.001-02 
Dasgupta 
KolkataXIX 

. Summary 

i 
I 

Deduction was allowed under section 
80-HHF instead of section 80-HHC 
Deduction was allowed even though 
it did not .·involve any export or 
transfer out of India, of film 
software. 
Deduction was incorrectly allowed to 
an individual against the· certificate 
meant for industrial undertaking 
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Refer Para No.2.18.26: Other miscellaneous mistakes mrndler section 80IA 
12. Mis Media Tronix 2003-04 Company did not use power in. 16.04 6.63 

Pvt. Ltd; Summary manufacturing process and employed 
Koc hi only 18 workers instead of 20 

workers as required. 
13. Mis Avon Meters 2003-04 Commencement · of production 4.73 1.74 

Pvt.Ltd Summary beyond specified period. 
Chandigarh . 

Refer Para No.2.19.6: Spedal provisnons for small-scale industrial undertakings 
14: Mis Schuing Selter 2000-01 to Assessee was not an eligible small 131.91 49.42 

India Pvt. Ltd. 2002-03 scale industrial undertaking .for 
Chennai III Scrutiny deduction 

Refer lP'ara No.2.19.15: J[irre mfar deduction to business not located in approved backward areas 
15. Mis Raghuraji Agro 2001-02 Location of business at Ambedkar 29.16 16.92 

Industries Pvt. Ltd Scrutiny Nagar was not in approved area 
Faizabad 

16. Mis Kanpur Detergent & 2001-02 Location of business at Delhi was not 24.78 13.03 
Chemicals Ltd Scrutiny in approved area 
Kanpur II 

Refer l?ara No.2.19.18: IDolllllblie deduction 
17. Mis Kanam Latex 2002-03 Deduction under section 80IB was 86.19 34.39 

Industries Pvt. Ltd 2003-04 not reduced while computing 
Kottayam Summary deduction towards export profits. 

Refer Para No.2.19.20: Other miscellaneous mistakes mnder section 80IB 
18. Mis Malayala 2000-01 Inflation of eligible profits due to 62.03 27.94 

Manorama c;ompany Summary · wrong apportionment of expenses. 
Ltd. Besides, figures of deduction were 
Kottayam not adopted correctly. 

19. Mis K.P Issac & Sons 2000-01 Hotel business was not approved by 20.09 10.33 
Ko chi Summary the prescribed authority 

20. Mis Utkal Asbestos 2002-03 Inflation of eligible profits due to 25.20 9.72 
Ltd, Bhubaneswar Summary wrong apportionment of expenses 

21. Mis R. V.Nirman Pvt. 2002-03 Production commenced before -- 3.70 
Ltd, Hyderabad Summary prescribed date of October 1998. 

22. Mis Spectrum 2000~1 ..: do - 3.31 1.50 
Projects Pvt. Ltd, Summary 
Bhubaneswar. 

23. Mis Him Metal 2003-04 Deduction was incorrectly allowed 1.39 0.43 
Processing Pvt. Ltd. Summary beyond the tax holiday period of 10 
Himachal Pradesh years 

Refer Para No.2.24.2: IDeductiion on "duty drawback" 
24. Mis Venus 2000-01 Duty drawback, sale of licenses etc. 72.35 27.86 

Continental (P) Ltd Summary wTre not reduced from export profits .. 
City XI Mumbai i ! 

25. Mis C A· Films Pvt 2000-01 Duty drawback was not reduced from 12.73 5.03 
Ltd Summary export profits. 
City XI Mumbai \ 
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Appendix 27 
(Rs. in Iakh) 

SI Name of the assessee/ Assessment Nature of income to be Irregular Tax 
No. CIT charge year/Nature of excluded deduction effect 

assessment allowed 
Refer Para No.2.18.2: lrrel!Ular deduction allowed on ineligible business/other income 
I. Mis Northern Strips 200 1-02 Ineligible business of 2 18.18 86.22 

Ltd. Summary cutting and slitting of 
Delhi V po lyster film 

2. M/s Elastrex Polymers 2000-0 1 Income from manufacturing 165.18 64.36 
Ltd. 2001-02 ' ruff er chappel' not an 
Bangalore I Summary eligible business 

3. Mis Meghmani 2000-0 1 DEPB benefit of eligible 129.28 59.90 
Organics Ltd. Scrutiny unit 
Ahmedabad II 2002-03 

Summary 
4. Mis Regency Exports 1996-97 Income from designing 40.83 32.3 1 

Pvt. Ltd/ Scrutiny production and export of 
Mumbai Ci ty-III cotton made ups and trading 

of goods manufactured by 
others 

Refer Pa ra No.2.19.3: Irregula r a llowance of deduction on other income to be excluded 
5. Mis Kan am Latex 2002-03 Other income -- 55 .95 

Industries Pvt. Ltd, Summary 
Kottayam 

6. Jawand Sons Udey 200 1-02 Export incentive 111.35 46.22 
Complex Ludhiana III Scrutiny 

2002-03 
2003-04 
Summary 

7 . Mis Malayala 2003-04 Income .relating to ineligible 118.13 45.80 
Manorma Company Summary period where production 
Ltd, Kottayam started after prescribed date 

o f 3 1 March of 1995. 
8. Mis Merck Limited 2000-01 Sale proceeds of DEPB 71.72 40.66 

Mumbai YI Scrutiny 
9. (i) Mis N Sahe wall a 1997-98 Income from ineligible 60.88 34.42 

and Co. Ltd . 1998-99 business of application of 
Dibrugarh Scrutiny X-ray and ultrasonic 

1999-00 to machinery in medical clinic. 
200 1-02 
Summary 

(ii) Dr. S.S.Malpani 1999-00 to 
Jorhat 2000-0 1 

Summary 
10. Mis Himson Textile 2003-04 Interest, rent and dividend 91.46 33.61 

En21L Tnd. Ltd, Surat I Summary not excluded 
II M/s Roh it Soap & 2000-0 1 Income from ineligible 58.89 32.56 

Detergent Pvt. Ltd, 200 1-02 business 
Kanpur II Scrutiny 

12. Sh T ilak Raj Bedi 200 1-02 Export incentive and 71.71 30.33 
Prop Mis Puneet Scrutiny Interest 
Exports Inds 2002-03 
Ludhiana Ill 2003-04 

Summary 
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Appen.db28 

~siiien 
Refer Paira No.2.18.8: rncoirrect aHfowance of double deductimii 
1. Mis Metrochem Industries Ltd 1999-2000 

Ahmedabad I Scrutiny 
2. Mis Sri Lakshmi Saraswathi Mills 1999-00 & 2000-01 

Ltd. Summary 
Chennailli 

3. Mis Brakes India Ltd. 2000-01 & 2002-03 
Chennai I Summ 

4. Mis Pioneer Niaggi Chemicals 2002-03 & 2003-04 
Madurai I Summary· 

Refer Para No.2.18J.5: Cilaims allowed with.out audit ceirtifncate 
5. Mis Bajaj Motors Ltd 2001-02 

Gurgaon 2002-03 
Summary 

358.56 

153.85 

167.64 

171.35 

40.81 
64.92 

Refeir Para No.2.18.21 Nollll-flll!lt"]!]ftsllning of sepamte acco1umts for separate uullitsldivisions 

82.11 

73.55 

61.85 

61.71 

39.31 

6. Mis Bhagwati Rubber & Allied 2000-01 & 2001-02 131.70 72.32 
Products Ltd, Kanpur Scrutiny 

7. Mis Alk:em Labortories Ltd. 1997-98 & 1999-00 lo8.06 41.28 
Patna I Scrutiny 

Refer Paira No.2.18.26: Other misceHaillleollJls mistakes mn.der sectnmn SOIA 
8. Mis Magnum Power Generation Ltd. 2001-02 119.50 47.26 

Delhi II Scrutiny 
9. Mis Sundaram Brake Linings Ltd 1999-2000 59.18 24.65 

Chennai III Scrutiny 
Refer Para No.2.19.13: Cilanms allowed with.ollllt audit certifncate m1der section 80IB 
10. Mis P.K.Re-rolling Mills Pvt. Ltd. 2000-01 47.20 16.85 

Kozhikode · .Summa 
11. Mis DSP Precision Products Ltd; 2001-02 14.53 8.66 

Himachal Pradesh 2002-03 8.16 
Summary 

Refer Paira No.2.25.5: ll!lllconsistent a 
12. Mis Patnaik Minerals Pvt. Ltd. 

Sambalpur 

lication of judicial cllecisions 
1997-98 
1999-00 
2000-01 
2001-02 
Scrutiny 

44.84 
23.90 
20.34 
28.76 

52.36 

Refer Para No.2.29.3: Non adjustment of de reciatfon before al!owm deduction under section 80IA 
13. Mis Reliance Industries Ltd- 2001-02 219.20 86.69 

14. 

15 

16. 

Mumbai III 
Mis. Cello Writing Instruments & 
Containers Pvt. Ltd, CC III Mumbai 
Mis Cello Home Products 
CC ID Mumbai 
Mis Diamond Cables Ltd. 
Baroda I 

Scrutiny 
1999-00 
Scrutiny 
1999-00 
Scrutiny 
2001-02 & 2002-03 
Scrutiny & Summary 

160 

-167.04 51.49 

124.24 43.48 

98.97 40.49 



2 

3 

4 

5 

6 

7 

9· 

10 

Report No.13 of2005 (Direct Taxes) 

Mis . .Mazagaon Dock pct. as 1998:99 Technical fee was ,incorrectly taken at 
agerit • of Sudmash !Russia Scrutiny Rs.45.33 lakh instead of Rs.148.38 
DIT(IT)Mumbai · ! lakh as shown inTDS certificate. 
Mis Adem Opel AG · 1999~00 to -.do: 
Germany · 2003-04 
DIT(IT) Mumbai .. Scrutiny and 

Summary 
Mis. Castrol Limited, u :K. 2001-02 . . . . 1 
DIT(ITj Mumbai i 
Mis, Drover International . . . . I 
Belgium _ · 1 

DIT(IT) Mumbai · [ 

. ~~btidity~~~%~ i House 
Mauritius · 1 

DIT(IT). Mrimbai -
1 

Mis Unilever f'LC . 
ntY(IT) Mumbai 

Mis: ... Ciba Sp
1
eciality 

Cheffiicallnc. Basl~ I 
· DIT(IT)Mumbai 

Scrutiny 
2001~02· 

Scrutiny 

2001-02_ 
Scrutiny 

1996-97 
Scrutiny 

2001-02 
·scrutiny 

-do- -

Royalty was not taxed on gross basis. 

-do-

Tax was not levied on the gross 
interest receipt ofRs.1224.51 lakh .. 

-· R,oyalty of Rs:240.10 lakh received in 
November 1997: was offered to tax in 
assessment year 2001-02. This 
postponement ··· reshlted in . loss of 
r~venue, as reduced rate of 15% was 
levied instead of 20% applicable 
during the year when this income 
arose a.s per Indo-Swiss treaty 

M/s.-Larsen & Toubro Ltd. · 1997-98 DTAA relief· of Rs.67.18 lakh was 
DIT(IT) Mumbai I- Scrutiny allowed fromtax computed onincome 

. . I u.nder section} 15JA, which was not in 
order. Refund worked out to more 

Hollhlidsche 1999-00 
Maat~chappij . Scrutiny Aan,nernin,g 

BV (HAM) 
DIT(IT)Mumbai_-· 

1 

-'. i 
.I 
I 

Mis. J P Morgan; Chase 2000-01 
Bank .as successor! of the Summary 
Morgan' Gu~antee itrust of 

161 

than 10% of ~ssessed tax and interest 
on refund was ~lso incorrectly allowed 
Interest for defaults in payment of 
advance tax u/s 234B and for 

·.deferment of advance tax u/s 234C 
was allowed after considering MAT 
credit,· ·which · was. not in· order. This 

. resl,llted in shortlevy:of interest. 
Provisions of s.ection 115JA were not 
invoked . and ·.income·. was ·incorrectly 
computed at Rs.159.58 . lakh· under. 

0.67. 

0.31 

0.31 

0.22 

0.18 

0.14 

0.12 

2.82 

0.09 
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NewYork normal 
.. 

revised provlSlons. as per 
DIT(IT) Mumbai return instead ofRs.174.54 lakh under 

special 
.. 

resulting· in proVlSlOnS 
underassessment of income of 

·~ 

Rs.14.96 lakh. 
11 Mis. Tecnimont SPA India 2003-04 Book profit under section 115JB was 0.08 

Project Summary computed at 'nil: after allowing 
DIT(IT) Mumbai brought forward depreciation and 

business loss instead of allowing the 
lower of the two from the net profit of 
Rs.103.14 la.ldi. The resultant 
understatement of book profit was 
Rs.102.12 lakh 

Inconect computatnmn of income (Para 3.H.9) 
12 Ballast HAM Dredging 2001-02 Assessing officer disallowed hire 5.38 

DIT(IT) Mumbai, Scrutiny) rentals. in respect of the vessel 'Sagar 
Manthan' paid to the Dutch principals 
as the same was inflated and was not 
made on the basis of arms length. 
However disallowance in respect of 
two other vessels, 'HAM 219' & 
'HAM 309' having similar features 
and similar conditions was not made 
resulting in underassessment. of 

' income ofRs.11.21 crore 
13 Mis. Boskalis International- 2003-04 Credit for. IDS of Rs.126 lakh was 1.26. 

Dredging International Summary availed, whereas the related contract 
DIT(IT) Mumbai revenue was not offered to tax 

14 Airline Rotables Ltd. (U.K.) 2000-01 Taxable profits ·were calculated at 1.26 
DIT(IT} Mumbai Scrutiny 7.67% of gross receipts instead of 

15% as discussed in the assessment 
order. This resulted in 
underassessment of income of 
Rs.263.09 lakh. 

15 Mis. Haskoning Royal 1998-99 Fee for technical services relatable to 1.10 
Dutch Consulting Engineers 1999-00 PE was not treated as business income 
& Architects Summary 
DIT(IT) Chennai, 

16 Mis Yamazen Corporation 2000-01 to Reimbursement of actual expenses 0.94 
DIT(IT) Chennai 2003-04 incurred by assessee ·and reimbursed 

Summary by their principals was not offered for 
and Scrutiny taxation 

17 C. Rajendran 2000-01 Foreign currency income claimed 0.91 
DIT (IT), Chennai Summary irregularly as exempt. 

18 Mis. American Express 1998-99 Income of Rs:l.01 crore arising from 0.89 
Bank Scrutiny sale of shares, which was held as 
DIT(IT) Mumbai, 'stock in trade', was incorrectly taxed 

. 
as long-term capital gain instead of 
business income. 

19 Mis. Asia Today 2001-02 Assessee did not offer Rs.533.10 lakh 0:80. 
DIT(IT) Mumbai Scrutiny) being subscription revenues from 

April to June 2000, to tax. 
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Mis. Intern~tional 1997-98 
Nederlanden Bank; : NV Scrutiny 
DIT(IT) Mumbai, ' 

Heat and Control Pty ! 
Limited ' 
DIT(IT) Chennai ! 

Mis Royal 
Airlines 
DIT(IT) Delhi 

l 

Jorµanian 

1999-2000 ' 
to 2001-02 
Summary 
and Scrutiny 
2000-01 
Scrutiny 

While setting of brought forward 
business loss of assessment year 1996-
97 from · the business in.come of 
assessment year 1997-98, loss of 
Rs.32.30 lakh under the head "capital 
gains" was - incorrectly allowed in 
contravention of the provisions 
Reimbursement of actual expenses· 
incurred by assessee and reimbursed 
by their principals was not offered for 
taxation 
Interest on income tax refund not 
offered to tax. 

Mis Foster Wheeler Pyro 
Power Inc 1 

DIT(IT) Chennai 

1998-99 
2000-01 

to Reimbursement of actual expenses 
incurred by assessee and reimbursed 
by their principals was not offered for 
taxation 

Scrutiny and 
Summary· 

Mis Siemens Inforination 1999-00 
and C~mmu~ication Scrutiny 
Networks , 

I 
DIT(IT) Delhi . i 

Revenue earned by assessee from 
imparting training at its facilities 
outside India was not offered to tax. 

MJistalkes nn ail owing credit for taxes 1Daidl abroadl (JP'ara 3. :U.17) 
Mis Satyam Computer! 1999-2000 Credit allowable on tax paid in USA 
Services Company Ltd; worked out to Rs.2.24 crore (i.e. tax 
Hyderabad ' paid during last three quarters of 

calendar year 1998 and first part of 
calendar year 1999) as per procedure 
followed by the assessing officer 
during earlier and subsequent years as 
against Rs.2.48 crore allowed. 

Mis Ficthner Consulting 
Equipment (I) Pvt Ltd; 
Chennail · 

2000-01 
Summary 

Refund was granted though tax was 
deducted in Japan 

Mis Sri Lankan Airlines 2000-01 . Credits were afforded by the assessing 
DIT(IT) Chennai I Summary officer though corresponding income 

I ; was taxable only in Sri Lanka 
Excess allowance of dledlIDtction in respect of head! office expemlitmre (Para 3.13.1) 

- 1 - . 

Mis. Bank of I Tokyo 2001-02 Deduction of . head office expenses 
Mitsubishi Ltd. . ! Scrutiny was allowed twice reslllting in under-
DIT(IT) Mumbai, 1 assessment of income of Rs.355.14 

: lakh. 

City Bank NA 
DIT(IT) Mumbai, 

i 

2001-02 
Scrutiny 

Mis. American Express 1999-00 
Bank 1 Scrutiny 

! DIT(IT) Mumbai, I 

I 

. \ 
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Deduction u/s 44C for Head office 
expenses was allowed at Rs.3432.54 
lakh instead of Rs.2990.63 lakh 
actually debited to· the profit and loss 
account resulting in underassessment 
of income ofRs.441.91 lakh. 
While rectifying the scrutiny 
assessment, though total income was 
reduced, deduction of head office 
expenditure was not proportionately 
reduced resulting in under assessment 
of income ofRs.224.47 lakh. 

0:38 

0.31 

. 0.15 

0.08 

0.08 

0.23 

0.23 

0.02 

2.46 

2.12 

1.61 

'"' 
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31 Mis. State Bank of 2003-04 The assessee 's claim for deduction of 0.18 
Mauritius Summary Head office expenditure of Rs.122.24 
DIT(IT) Mumbai, lakh was allowed without restricting 

the same to Rs.78.77 lakh being 5% of 
total income resulting in 
underassessment of income of 
Rs.43.47 lakh. 

Incorrect allowance of deduction in respect of bad and doubtful debts (Para 3.13.2) 
32 The Bank of Bahrain & 2001-02, Deduction on account of bad debts 1.54 

Kuwait B.S.C Scrutiny written off was allowed witl10ut 
DIT(IT) Mumbai, considering balance of Rs.2.24 crorc 

in provisions for bad and doubtful 
debts allowed resulting In under 
assessment of income. 

33 Mis. American Express 1999-00, While rectifying the scrutiny 1.42 
Bank Scrutiny assessment, though total income was 
DIT(JD Mumbai, reduced, deduction on account of 

provision for bad and doubtful debts 
was not proportionately reduced 
resulting in underasscssment of 
income ofRs.1.97 crore. 

3-l Mis. Drcsdner Bank AG 2001-02 Deducuon on account of bad debts 0.81 
DIT (ID Mumbai Scrutiny written off was allowed without 

considering balance of Rs. I. 71 crorc 
in provisions for bad and doubtful 
debts resulting in over assessment of 
loss of similar amount. 

35 Mis.Bank of Nova Scotia, 200 1-02 Deduction on account of bad debts 0.65 
DIT(IT) Mumbai, Scrutiny written olT was allowed by 

considering incorrect in provision for 
bad and doubtful debts resulting in 
underassessment of Rs.48.80 lakh. 

36 Oman International Bank 2000-01 While allowing deduction for bad 0. 11 
DIT (IT) Mumbai Order giving debts as directed in the appellate 

effect to order, deduction of Rs.21.86 lakh 
appellate allowed in the A.Y.1998-99 was not 
order considered thereby resulting in excess 

deduction of bad debts. 
Incorrect taxation of capital gains (Para 3.13.6) 

37 Mis May and Baker Ltd 2001-02 Long term capital gains of Rs 49.66 20.05 
DTT(fT) Mumbai Scrutiny crore taxed at 10 percent instead of 

aoolicable rate of 20 ocrccnl 
38 Mis Hoechst A.G. Germany 2001-02 Long term capital gains of Rs 142.86 7.15 

DIT(IT) Mumbai Scrutiny crore taxed at IO percent instead of 
aoolicable rate of 20 percent 

Irrel!Ularitics in deduction of TDS (Para 3.13.10) 
39 Mis PT Sambar Mitra Jaya 2001-02 lo TDS aJTccted al lower rates applicable 22.12 

DIT(IT) Chcnnai 2003-04 to resident asscssccs ' instead of rates 
Summary applicable to non residents resulting in 

short levy of tax and interest. 
40 Mis Secit SPA Societa 1998-99 to -Do- 16.55 

Ecologica Ita!Jana 2001-02 
DIT(IT) Chcnnai Summary 

and Scrutiny 
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41 Mis Kier International Ltd. 1999-00 -Do- 5.90 
J DIT(IT) Chennai Scrutiny 

42 Mis Equipment Consultant 1997-98 to -Do-. 4.62 
Inc. 1999-00 
DIT(IT) Chennai Scrutiny and 

I Summary 
43 Mis Seclat SA Project 2002-03 to -Do- 1.75 

Office 2003-04 
DIT(IT) Chennai Summary 

44 Mis Sinar Jermih SDN 2002-03 to -Do- 0.44 
DIT(IT) Chennai 2003~04 

I Summary I 

45 Mis Secit SPA Societa 1998-99 to -Do- 1.32 
Ecologica Italiana 2001-02 
DIT(IT) Chennai Summary 

and Scrutiny 
46 Mis Haskoning Royal 2000-01 to -Do- 0.15 

Dutch Consulting Engineers 2001-02 
& Architect · Summary 
DIT(IT) Chennai 

47 Mis VSL Singapore (P) J:,td. 2000-01 to Tax not deducted at source 0.04 
DIT(IT) Chennai . 2001-02 

.. Summary 
48 Mis Kier International Ltd. 2001~02 -Do- 0.03 

DIT(IT) Chennai I Summary 
Defaults in oayment of advance tax (Para 3.13.11) 

49 Mis. Master Oard 1997-98 and Interest u/s 234B on short payment of 1.14 
International Inc , 1998-99 advance tax was not leVied. 
DIT (IT) Delhi . i Scrutiny 

50 The Hong Kong & Shanghai 2000-01 Interest u/s 234C on deferment of 1.08 
Banking Corporation Ltd. Scrutiny advance tax was not levied. 

-

DIT (IT) Mumbai 
51 Mis. Development Ba~ of 1996-97 While giving effect to appellate ·order 0.21 

Singapore Ltd. Scrutiny of January 2003, interest u/s 234 B of 
DIT (IT) Mumbai Rs.20.97 lakh leviable up to the date of 

I regular assessment was not levied 
52 Mis. Galileo International 2000-01 -Do- 0.17 

DIT(IT) Delhi I Scrutiny 
53 Mis. Lufthansa Germ ail 2000-01 -Do- 0.11 

Airlines Scrutiny 
DIT(IT) Delhi 

Mistakes in application of rate of tax in respect of foreign company 

54 Master Card International 1996-97 Tax levied at the rate of 48 percent 2.51 
Inc I Scrutiny) instead of applicable rate of 55 percent 
DIT(IT) Delhi 

55 Mis. Doosan Heavy· 2001-02 Income from turnkey project approved 0.75 
Industries & Constructidns Scrutiny by Central Government computed at 
Co. Ltd. Rs.170.24 _lakh u/s 44BBB was taxed 
DIT (IT) Mumbai, at 15% instead of applicable rate of 

48%. 
56 Mis. State Bank of 2003-04 Business income taxed at rate 0.26 

Mauritius I Summary applicable to Indian companies (35%) 
DIT (IT) Mumbai, instead of. the rates applicable to 

foreign companies (42%) 
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57 Mis Pirelli Cavie Systemi 2001-02 Business income truced at rate 0.18 
SPA, Italy, Scrutiny applicable to Indian companies (35%) 
Hyderabad charge instead of rates applicable to foreign 

companies (42%) 
58 Dayanand Y. Karnath, Mrs. 1999-2000 to Concessional rate of true of 20% was 0.18 

Nannada Karnath and. 2003-04 levied on investment income, as 
George Andrews Summary against normal rates of 30%. 
Ernakulam & Trivandrum 

59 Mis Honeywell 1996-97 Business income taxed at rate 0.14 
International Asia Pacific Scrutiny applicable to Indian companies (48%) 
Inc instead of rate applicable to foreign 
DIT (IT) Delhi companies (55%) 

60 Mis. C.T. Environment 2001-02 Profits and gains from business were 0.14 
Ltd. Scrutiny truced at 15% instead of applicable rate 
DIT (IT) Mumbai, of48% 

61 Mis. Foster Wheeler 2003-04 Surcharge was levied at 2.5 % instead 0.07 
Energy Ltd. DIT (IT) Summary of applicable rate of 5%. 
Mumbai, 

62 Mrs. K.Mohammed 1996-97 In the reassessments completed for 0.06 
DIT (IT) Mumbai & both the assessment years, DTAA 

1997-98 benefits were not allowed to the 
Scrutiny assessee. However income was taxed 
{ 143(3) rws at reduced rate as per the treaty instead 
147} of being taxed at nonnal rates. 

Non-levv of interest for default in fil ing of return 
63 Mis Lotus Development 1999-2000 & Interest not levied though return of 73 .24 

Asia Pacific Pvt. Ltd. 2000-0 I Best income was filed beyond due date 
DIT(IT) Delhi Judgement 

64 Mis. Siemens Infonnation 1999-00 -Do- 2.76 
and Communication Summary 
Network 
DIT(IT) Delhi 

65 Mis. Sheraton International 1995-96 -Do- 2.45 
Inc. 1996-97 
DIT(IT) Delhi 1999-00 

2000-01 
Summary 
and Scrutiny 

66 Mis. Master Card 1998-99 -Do- 2.21 
International Summary 
DIT(IT) Delhi 

67 Mis. Ericsson Radio 1999-00 -Do- 1.83 
Systems AB Summary 
DIT(IT) Delhi 

68 Mis. Visa Services 1995-96 -Do- 1.12 
International Association Summary 
DIT(IT) Delhi 

69 Mis. Shin Satellite Public 1998-99 -Do- 0.95 
Co. Ltd. 1999-00 
DIT(IT) Delhi 2001-02 

Summary 
and Scrutiny 

70 Mis. Lucent Technologies 2000-01 -Do- 0.40 
International Inc. Summary 
DIT(IT) Delhi 
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7 1 Mis. Sabre lnc. 2000-0 1 -Do- 0.39 
DIT(IT) Delhi Scrutiny 

72 Mis. United Airlines Inc. 1999-00 -Do- 0.38 
DIT(IT) Delhi 2000-0 1 

Summary 
73 Mis. GraceMac Corporation 2001-02 -Do- 0.28 

DIT(IT) Delhi Summary 
i ncorrect application of exchan2e rates 

74 Lotus Development Asia 1999-2000 & Application of incorrect exchange rate 12.59 
Pacific Pvt. Ltd. 2000-0 1 Best and mistake in total ing. 
DIT(IT) Delhi Judgement 

75 Lucent Technologies 2000-0 1 Application of incorrect exchange rate 3.04 
International Inc. Scrutiny while computing taxable income. 
DIT(IT) Delhi 

76 Nokia Corporation 2000-01 Application of incorrect exchange rate 0.84 
DIT(IT) Delhi Scrutiny while computing taxable income. 
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Appendix 30 

Mistakes in taxation of maritime business of non-residents (Para 3.12) 
Rsinlakh 

SI No Charge Noor Nature of mistake Tax 
cases effect 

I Kakinada and 11 Relief under lndo-Greece DTAA was 23.66 
Vishakapatnam, erroneously allowed at the time of issue of NOC 
Andhra Pradesh though the same was to be allowed only when 

assessees claimed in regular assessments under 
172(7) of the Act. 

2 Bhavnagar, 20 Assessees were denied the benefit of tax relief 13.34 
Gujarat by assessing officers under the charge of 

DIT(IT), Mumbai in March 2003, subsequent to 
which NOCs were being issued only after 
obtaining bank guarantees. However, the same 
was not being done in Bhavnagar, Gujarat 
charge which was irregular. 

3 Madgaon, Goa 3 Demands relating to NOCs issued during 1999- 6.06 
2000 were still outstanding 

4 Jamnagar, 3 Tax levied based on tonnage indicated in charter 2.88 
Gujarat agreements as against actuals carried by the 

asses see 
5 Madgaon, Goa J Tax not leVIed though shipping profits were 2.04 

taxable in India 
6 Jamnagar, J OT AA relief incorrectly allowed for carriage of 1.32 

Gujarat goods in coastal traffic 

• 
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