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BILL-

to consolidate and amend the law regulatlng the Indian ﬁnanaal sector and fo set out prlnClp es for ﬁnanctal

regulafion, and to  provide for the establishment, objectives, powers of and framéwork for friteraction among,
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. and oversight over ﬁnanctal sector regulanon,
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AND WHEREAS thls Act is aimed at srrengthenlng and formallsmg the governance of ﬁnanctal regulatory
. agencies, and to provide for a comprehensive framework for consumer protection, prudentlal regulatlon
regulatwn ‘of certain types of financial contiacts, markeét abuse, resolution of financial service providers, systemic
risk oversight, effective.and dffordable dccess to financial services; market development capltal controls and
) pllbllC debt management in Indza
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PART I

PREMM]INARY

CHAPTER 1
| S | . PRELIMINARY
. b :E;fitc ;i;il;’l'ah 4 1. (1) Thls Act w111 be called the Indran F1nanc1al Code, 2013
COmmencement. N

: (2) ThlS Act extends to the whole of Ind1a

3) ThlS Act will come into force from such date as may be not1ﬁed by the, Central
Govemment . :

(4) The Central Government w111 have the power to not1fy drfferent dates for dif-

- effective partlally

i
{
1

CHAPTER2

DEFINITIONS

In this Act, unless the context requlres otherwrse -

Deﬁnmo_ns.i ’j 2,

'ght 1nto force w1th no such Part belng made -
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Part I: 2. DEFINITIONS

“bridge service provider” means a wholly owned subsidiary of the Corporation,
established in accordance with section 255(1), to which the Corporation may
transfer some or all of the assets or liabilities of one or more covered service
providers.

“bye-laws” means the bye-laws made under this Act.

“capital account transaction” means a transaction which alters the assets or
liabilities, including contingent liabilities, outside India of residents, or in India
of non-residents.

“capital distribution” means a distribution of cash or other property by a finan-
cial service provider to its owners made on account of their ownership.

“central counterparty” means a person interposed between counterparties to
contracts traded in one or more markets for securities, becoming the buyer to
every seller and the seller to every buyer.

“Class A offence” means an offence described under section 415(1) (a).
“Class B offence” means an offence described under section 415(1)(b).
“Class C offence” means an offence described under section 415(1)(c).

“clearing” means the process of transmitting, reconciling and wherever rele-
vant, confirming payments or securities transfers, prior to settlement.

“combination” has the meaning assigned to it under section 5 of the Competi-
tion Act.

“compensation” means the amount that may be given to persons identified
under a compensation order.

“compensation notice” means a notice issued by the Corporation under section
276.

“compensation order” means an order issued by the Corporation under section
278.

“Competition Act” means the Competition Act, 2002 (12 of 2002).

“Competition Commission” means the Competition Commission of India estab-
lished under section 7 of the Competition Act.

“complainant” means a retail consumer who has filed a complaint with the
Redress Agency or whose complaint has been forwarded by the Regulator to
the Redress Agency.

“complaint” means an oral or written expression of dissatisfaction made by, or
on behalf of, a consumer, alleging that the consumer has suffered or is likely
to suffer an inconvenience or loss on account of a financial product provided,
or a financial service rendered, by a financial service provider or its financial
representative. -

“compounding order” means an order referred to in section 413.
“conduct” includes any act or omission.

“consumer” means a person who has availed, avails, or intends to avail of a
financial service or has a right or interest in a financial product.

“Consumer Advisory Council” means the advisory council on consumer protec-
tion established under section 129.
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(30) “contract of insurance” means a contract under which a financial service provider,
. for consideration, assumes the risk of one or more persons, and distributes it
* . across a class of similarly situated persons; each. of whose risks has been as-
sumed in a similar transaction, and includes any instrument that may be pre- _
scribed by the Central Government to be a contract of insurance. - = ° 5

(31) “control”™ means the right to control, individually or in concert with other per-
sons, directly or indirectly, whether by virtue of ownership or management
rrghts by agreement or in any other manner, —

(a) the management or policy decisions of a person or

_ (b) the appointment or removal of the majority of the members of the body 10
responsrble for the over51ght of the affairs of a person. -

32) “Corporatlon” means the Resolutlon Corporation established under section 16.
33) k‘Corporation Board” means the board of the Corporation. »
(34) “Corporation Chairperson”. means' the chairperson of the Corporation.

(35) “Corporation insurance” means the contract of insurance issued by the Corpo- 15
ratior to a covered service prov1der under section 262. :

(36) “Council” means the F1nanc1al Stab111ty and Development Councﬂ established
: under section 20.

37 “Councﬂ Board” means the board of the Councrl o

2(_38) “Councﬂ Chalrperson means the chalrperson of the Council. - . | 20 -
_ (39) “Council Chlef Executive” means the chlef executive of the Counc1l

(40) counterparty’ means a party toa trade in the market for securltles

“1) covered serv1ce prov1der means/a ﬁnancral service prov1der that has obtained
.Corporation insurance under sectlon 262

42) “covered-service prowder under resolutlon means a covered service provider 25
that the Corporatlon resolves under a resclution order, - : '

(43) “credit arrangement” does not 1nc1ude an arrangement 1rrespect1ve of its form,

: which' is a contract of insurance or credit extended by an insurer solely to
‘maintain the payment of premrums on a contract of insurance, but means an

o arrangement thatis— o ’ C . o 30

(a) a credit facrhty,

"~ () acredit transaction; *

(c) a credlt guarantee or - ,
(d) comblnanon of any of. the above

(44) “credlt facrhty’ means an arrangement 1rrespeche of its form but not includ- 35
ing a credlt transactlon in terms of wh1ch - )

(@) a credrtor undertakes to supply goods or servrces or to pay any amount '
with or without coilateral or-guarantee; to the: borrower or on behalf of,
or at the direction of, the borrower and -

(b) any charge fee or: mterest 1s pay able by the borrower or on behalf of or 4o
~ at the direction of the borrower to the credlfor in, heu of the arrangement
-referred to in clause (@). AN
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Part I: 2. DEFINITIONS

(45) “credit guarantee” means an arrangement, irrespective of its form but not in-
cluding a credit facility, in terms of which a person undertakes or promises to
satisfy upon demand any obligation of another consumer in respect of a credit
facility or a credit transaction to which this Act applies.

(46) “credit transaction” means an arrangement, irrespective of its form, which is -

(a) alease;
(b) a mortgage agreement or secured loan;
(c) an instalment agreement; or

(d) any other agreement other than a credit facility or credit guarantee, in
terms of which payment of an amount owed by one person to another is
deferred thereby attracting a liability to pay a charge, fee or interest to
the credit provider in respect of —

(i) the agreement; or
(ii) the amount that has been deferred.

(47) “current account transaction” means a transaction that is not a capital account
transaction, and includes -

(a) payments due in connection with foreign trade, other current business,
services, and short-term banking and credit facilities in the ordinary course
of business;

(b) payments due as interest on loans and as net income from investments;
(c) remittances towards living expenses of relatives or dependents; or

(d) travel expenses, medical expenses, insurance, or education expenses of
relatives or dependents.

(48) “Data Centre” means the Financial Data Management Centre established under
section 294,

(49) “Data Centre Director” means the director of the Data Centre.

(50) “debenture” means any instrument evidencing debt, whether or not secured by
a charge on assets.

(51) “Debt Agency” means the Public Debt Management Agency established under
section 24.

(52) “Debt Agency Advisory Council” means the advisory council of the Debt Agency
established under section 378.

(53) “Debt Agency Chief Executive” means the chief executive of the Debt Agency.

(54) “Debt Agency Management Committee” means the Management Committee of
the Debt Agency.

(55) “decision order” means an order as described in section 402.

(56) “deposit” means a contribution of money, made other than for the purpose of
acquiring a security, made by a person which may be repayable at the demand
of that person.

(57) “depository” means a person engaged in the business of providing depository
service.
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(58) “depository service” means the service provided by a person to another person

(59)

(60)

(61)

(62)
(63)

(64)

(65)

(66)

where beneficial ownership in a financial product is held by such provider in
trust for, or on behalf of, the beneficial owner or any other person nominated
by the beneficial owner.

“derivative” means any transferable instrument -

(a) giving the right but not the obligation to acquire any security;
(b) giving the right but not the obligation to sell any security;
(c) giving the right to exchange any security;

(d) providing for exchange of one or more payments based on value of one or
more securities, currencies, interest rates, yields, other derivatives, finan-
cial indices, credit ratings, or financial measures;

(e) giving rise to a settlement determined by reference to value of securities,
currencies, interest rates, yields, other derivatives, financial indices, credit
ratings, or financial measures; or

(f) giving rise to a settlement determined by reference to commodities, other
than when -

(i) such instrument is not traded on an exchange;
(if) the transaction is in ordinary course of business;
(iif) the transaction is not subject to clearing and settlement through an
Infrastructure Institution or subject to regular margin calls; and
(iv) neither of the parties to the transaction is a financial service provider
or an authorised dealer.

“direct participant” means a financial service provider through which con-
sumers use the services of an Infrastructure Institution.

“eligible enterprise” means a person, other than an individual, which at the
relevant time has a net asset value of not more than a specified amount or
has a turnover of not more than a specified amount, but excludes a financial
service provider who is a consumer of a financial product or financial service
that is identical to, or substantially similar to, the financial product or financial
service that such person provides.

“examiner” means an examiner appointed under section 224(3).

“exchange” means any person that constitutes, maintains, or provides a market
place or facilities for bringing together purchasers and sellers of securities.

“Executive Committee” means the Executive Committee of the Council estab-
lished under section 292.

“executive member” means a member of the board of a Financial Agency, not
being a nominee member, who is responsible for the day-to-day management
and functioning of the Financial Agency.

“executive remuneration” means the remuneration paid or payable by a regu-
lated person to -
(a) persons exercising significant functions;

(b) persons who have a specified connection with the regulated person, which
may include, persons providing specified services to the regulated person
or their officers and employees; and

(c) officers and employees of a description specified by the Regulator.
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Part I: 2. DEFINITIONS

(67) “Financial Agency” means -

(a) the Corporation;

(b) the Council;

(c) the Debt Agency;

(d) the Financial Authority;
(e) the Redress Agency; and
() the Reserve Bank.

(68) “Financial Authority” means the Unified Financial Authority as established un-
der section 3.

(69) “Financial Authority Board” means the board of the Financial Authority.

(70) “Financial Authority Chairperson” means the chairperson of the Financial Au-
thority.

(71) “financial contract” means a contract for the provision of a financial product or
financial service.

(72) “financial product” means —

(a) securities;

(b) contracts of insurance;

(c) deposits;

(d) credit arrangements;

(e) retirement benefit plans;
() small savings instruments;

(g) foreign currency contracts other than contracts to exchange one currency
(whether Indian or not) for another that are to be settled immediately;
and

(h) any other instrument that may be prescribed under section 150(1).

(73) “financial regulatory data” means all information that a financial service provider
or an authorised dealer is obligated to submit to a Financial Agency under law.

(74) “financial representative” means any person acting on behalf of a financial ser-
vice provider, as an agent or otherwise, in connection with the provision of a
financial product or financial service.

(75) “financial service” means —

(a) buying, selling, or subscribing to a financial product or agreeing to do so;

(b) safeguarding and administering assets consisting of financial products,
belonging to another person, or agreeing to do so;

(c) effecting contracts of insurance;

(d) managing, or offering or agreeing to manage, assets consisting of financial
products belonging to another person;

(e) rendering or agreeing to render advice on, for consideration, or soliciting
for the purposes of —
(1) buying, selling, or subscribing to, a financial product;
(i) availing a financial service; or

(iii) exercising any right associated with a financial product or financial
service;
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(f) establishing or operating an investment scheme;
(g) maintaining or transferring records of ownership of a financial product;
(h) underwriting the issuance or subscription of a financial product;

(i) providing information about a person’s financial standing or creditworthi-
ness;

W

(j) selling, providing, or issuing stored value or payment instruments or pro-
viding payment services;

(k) making arrangements for the carrying on of any of the financial services
in clauses (a) to (j);

() rendering or agreeing to render advice on, or soliciting for the purposes 10
of -

(i) buying, selling, or subscribing to, a financial product;
(ii) availing any of the financial services in clauses (a) to (j); or

(iii) exercising any right associated with a financial product or any of
the financial services in clauses (a) to (j); 15

(m) any service carried out by an Infrastructure Institution; and
(n) any other service that may be prescribed under section 150(2).

(76) “financial service provider” means a person engaged in the business of provid-
ing a financial service.

(77) “financial system” means the aggregation of all financial service providers in 20
India, along with —
(a) the financial markets in which they operate;
(b) their financial products and financial services; and
(¢) the financial contracts entered into by them.
(78) “financial system crisis” means a state of the financial system where thereisa 25
large-scale disruption to the provision of financial services due to an impair-

ment of all or parts of the financial system that has the potential to have serious
negative consequences for India.

(79) “financial system database” means the database of financial regulatory data.
(80) “fit and proper persons” means persons who — 30

(a) possess sufficient relevant professional qualifications, knowledge, skills,
expertise and experience to carry out the functions required to be per-
formed by them;

(b) are of good repute and integrity;
(c) have not been convicted of an offence under this Act; and 35

(d) for the purposes of Part V, satisfy such other fequirements as may be spec-
ified by the Regulator.

(81) “foreign currency” means any currency other than Indian currency.
(82) “foreign currency contract” means a contract —

(a) to buy or sell any foreign currency; or 40

(b) to exchange any one currency for another.

(83) “foreign exchange” means foreign currency and includes —
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: (86) “Indlan currency’ means any currency wh1ch is legal tender in Indra

PartI: 2. DEFINI'l‘lONS'

(a) dep031ts credrts and balances payable in fore1gn currency,

(b) drafts, travellers. cheques letters of credit or bills of exchange, expressed
. or drawn in Indian ccurrency but payable in forelgn currency; or

(c) drafts, travellers cheques letter of credrt or- brlls of: exchange expressed
or drawn by persons outs1de Indra but payable in Indran currency ’

' (84) “government securlty’ means a securlty that is created and 1ssued by. the Cen-

tral Government, a State Government or. -a pubhc authonty for the purpose of
ralslng debt L : S .

| (85) “group means a person and any number of persons = v

(a) ‘that control, are: controlled by, or are: under common control with: that
person; : L _

) that have the capacrty to exerc1se a 51gn1ﬁcant 1nﬂuence over the finan-
"~ cial 'decisions of that ] person due to the ex1stence of an arrangement or
' relatlonshrp betweén them; and o ~

(c) over whose financial: declsrons that person has. the capacrty to exercise a
significant influence, duz to the existence of an arrangernent or relatron-
““ship between them o

(87) “Infrastructure Instltutlon means an Infrastructure lnstltutlon referred to 1n
sect1on 183

(88) “1nsurer means a fmancral servrce provrder carrymg on the busmess of effect—

ing contracts of i insurance in Indla

- (89) “investment contract” means an 1nvestment in any person other than an in-

-dividual, with reasorable expectation of proﬁt or [ return to be derrved from
entrepreneurlal or managerlal efforts S :

'(90) “investment scheme means any arrangement w1th respect to property of any’

descr1pt10n including money, the purpose or effect of which is to enable per-
“sons‘taking part in the arrangement whether by becoming owners of the prop-
erty or any part of it or otherwise, to part1c1pate in or receive proflts or income
arising from the acquisition, holding; management or dlsposal of the property
Or sums paid out of such profits or mcorne where -

(a) persons part1c1pat1ng in such schemes do not have day—to day control over
the management of the property, whether or not they have the rlght to be
consulted or to give directions; and

(X)) the arrangement has eitheror ‘both of the followmg charactenstlcs -

(D) the contributions of the part1c1pants and the proflts or income out
of which payments are to be made to them are pooled; or

(i) the property is managed asa whole by or on behalf of the operator
of the scheme. :

(91) “inward flow” means a capital account transactron wh1ch alters the assets 1n
India of non- re51dents : » e e

(92) “Issue Department” means the department of the Reserve Bank referred to
. under sectron 351 ’

- (93) “issuer”means —

(a) a body corporate thati issues or proposes to issue any securlty, or -
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(b)

any person other than a body corporate under clause (a), performing the - -
- acts and assuming the duties of an issuer, depositor or manager pursuant

to the I elevant documentamom or mstrument

(94) “Monetary Policy Commrttee ‘means the Monetary Policy Committee of the -
Reserve Bank estabhshed under section 333 , ‘ 5

(95) “negotiable instrument” has the meaning ass1gned to it under Negotlable In-
struments Aot 1881 (26 of 1881)

(96) “netting” means the process by which the obligations from and to a particular
counterparty may be set-off, reducing the number and value of payments or

ries . needed to settle aset of transactlons o 10

(97) “nominee member” means a member of the board of a Financial Agency, nom-

ma

>d by ; persons 1dentrﬁled under Part H.

(98) “nen-executive member” means a member of the board of a Financial Agency
other than an executrve member and a nommee member v

(99) “non-res‘ident” means a person other than a resident. 15

(100) “netification” means a notlﬁcatlon publishied in the Official Gazette, and the
- terms “potified” and “notlfy’ wﬂl be construed accordingly.

(1 01 ) “outward ﬂOW" means a capital account transaction which alters assets out51de
P
' Indra of re51dents

(102) “payment instruction” means any instrument, authorlsatlon or order in any 20
form, 1nc1ud1ng electromc means, to effect a payment -

(a) by any person to a system participant; or

(b) by a system partrcrpant to another system pamcrpant

(103) “payment obhgatlon means an obligation of one system participant to pay
another system partlcrpant such .amounts that are due as a result of clearingor 25
settlement of payment instructions relatmg to funds or financial products

(104) “payment system means a system that enables payment of funds to be effected
“between a payer and a beneficiary, mvolvmg cleanng, payment or settlement
“service or all of them and includes —

()
)

(©

money transfer mechanlsms like-debit cards credit cards, electromc money; 30

Systems to connect a payer and a beneficiary operated by a person who is
neither- the payer nor the beneﬁcrary, or

creating substitutes for legal ~tender with the promise of convertmg them
into leg il tender freely

(105) “person” includes — . : 35

L@
®)
(

@

{e)
63
_ :(g)

an individual;

a Hindu undivided family;

acompany; .

a trust; , .
a partnershxp, l - ' - IR 40
a fimited partnership; | ’ '
a sqle propnetorsh 5
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(11 9) “Redress Agency Board” means the board of the Redr

10 ‘Part I: 2. DEFINITIONS -

Q) an 4sséeiation of perzsons. or body of individuals, vvhether incorpt)rated or

@@ eVery body corporate art1ﬁc1a1 Jurrdlcal person not falhng within clauses'
(a) to (h) or

(1) any agency, office ot branch- owned or controlled by any of the persons
mentloned in clauses (a) to (h).

(106) “pohcy—holder” includes a person to whom the whole of the mterest of the
. P hcy-holder in the contract of insurance is assigned once and for all, but does

not iiclude an assignee thereof whosé interest in the policy is defea51b1e or is
for the time being subject to any condition.

1 07) “premla means the premia payable by a covered service prov1der to the Cor-
‘ poration under Chapter 50.

e 08) “prescnbed" means prescribed by rules made by Central Government under
this Act; and the term “prescrlbe will be construed accordmgly :

(1 09) “Presiding Ofﬁcer” means the pre51d1ng officer of the Trlbunal

(110) “pro- cychcal effects” means the extent to wh1ch prudentlal Trequirements im-

posed under this Act are positively correlated with changes in overall economic
condltlons

(1 11 “professwnal diligence” has the meaning assigned.to it in section 85(2). -

(112) “public authority”imeans any authority or body or institution of self-gover_nment
established or constituted, including any body owned, controlled or substan-

tially financed, directly or mdlrectly w1th the funds prov1ded by the Govern-
ment, by or under - .

(@) the Consntutlon of Indla . .
() any law made by the- Parliament or the leglslature of any State or

- {©) any notification issued or order made by the Government

(1 13) “pubhc debt” means the obhgatlon arising from. borrowmgs whether internal
or external, upon the Central Govemment

(114) “public servant” has the meaning a551gned to it under sectlon 2(21) of the
Ind1an Penal Code, 1860 (45 of 1860)

(115) “pubhsh” means publlshlng of 1nformat10n in a manner best suited'to bring it

to the attention of the persons which are affected by the 1nformat10n and.to
the public at large, including by way of electronic means, as soon as may be
practicable, unless otherwrse prov1ded or specified.

(116) “qualified forelgn investor” means a non- re31dent that fulfils the customer due
' dlhgence cr1ter1a prescrlbed by the Central Government

(l 1 7) “real time gross settlement” means the real time settlement of payments, trans-

fer instructions; or other obhganons 1nd1v1dually ona transactlon by-transactlon
basis. . . L,

a 18) “Redress Agency” means the F1nanc1al Redress Agency estabhshed under sec-

t10n 12.

(120) “Redress Agency Chalrperson means the cha1rperson of the Redress Agency.
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(121) “reglstered owner” means a depository whose name is entered as-such in'the
- register of members or equivalent register of the issuer:

122y, “regulated actwlty’ has the meaning ass1gned to it in section 151
(123) “regulated person” means a fmanc1al service prov1der that -

(a) is engaged in the business’ of carrymg ona regulated act1v1ty, or 5
(b) has been de51gnated -as a Systemlcally Important Fmanc1al Inst1tut1on

(124) “regulanons means the regulauons made under this Act

(125) “Regulator” means the Reserve Bank or the Financial Authority, as applicable,
in accordance with the allocation of respon51b1ht1es under section 11 and “Reg-
ulators” means both the Regulators, as the context may require. 10

(126) “re latory inconsistency” means any inconsistency in the regulatlon of finan-
gu y: y
cial services that may be similar in nature, or pose similar risks to the fulﬁlment
of the objectlves ofa Fmanc1al Agency.

(127) “related persons in relat1on to a person means —

" (a) persons belongmg to the same group as that person; and . - 15

(b) persons respon51ble for the oversxght and strategic management of that
person; or

(c) relatives of the persons under clause (b), as may be spec1f1ed by the Reg-
ulator.

(128) “related person. transaction” includes the following transactions between re- 20
‘ lated persons — '

(@) any arrangement for the prows,on of a financial product or ﬁnanc1al ser-
- vice; .

| (b) transfer of any assets or liabilities; »

- (©) makmg of any advances or loans; 7 S » s
(d) entrusting assets or money; ' A

(e) any explicit or implicit guarantees,

() donations of any kind; and

(g) any other transactlon specified by the Regulator

(129) “relevant personal circumstances” mean the objectives, fmanc1al situation and 30
‘needs of a retail consumer, as would reasonably be. considered to be relevant
for the purpose of giving advice to the retail consumer.

1 '3‘0)' “Reserve Bank” means the Reserve Bank of India established under section 7.
(131)- “Reserve Bank Board” means the board of the Reserve Bank.
(132) “Reserve Bank Charrperson” means the chalrperson of the Reserve Bank ) : 35

(1 33) “resrdent” means =

(a) an 1nd1v1dual whose domlc.le or nabltual abode is in Ind1a and includes”™

(1) a c1t1zen of Indla other than when such citizen stays outs1de In-
dia for the purposes of employment, business, vocation, or in cir- 40
- cumstances as would indicate: intention of such individual to stay
outside India for an uncertain period; or : -
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(u) an 1nd1v1dual not bemg a citizen of Indla when such 1nd1v1dual
stays in India for the purposes of employment business, vocation,
or stays with spouse of such individual, such spouse being a resi-:
dent; or in circumstances as would indicate intention of such indi-
vidual to stay in India for an uncertain period; or

_(b) a person, other than an md1v1dua1 the control and management of whose
affalrs is substantially located in Indla : :

(134) “resolutlon ‘means and includes any of the followmg measures ora combina-

tion thereof undertaken by the Corporatlon or the Regulator, as the case may

_be - : . :

- (@) “prompt corrective action” ‘under Chapter 45
@®).- purchase under. Chapter 47 .
(c) "‘brldge service provider” under Chapter 48; or
(d) “temporary pubhc ownership” ‘under Chapter 49

1 35) “Resolutlon Fund” means the Resolutlon Fund estabhshed under sectlon 264.

(136) “Resolutlon order” means an order of the Corporatlon 1ssued under sect1on
243. . } . S -

(1 37) “resolution transferee” means a person identified by the Corporatlon to wh1ch
. the assets or liabilities of a covered service prowder under resolut1on are trans- ‘
ferred 1n whole or in part. ‘ :

(1 38) “res ondent” means a ﬁnancral serv1ce rovider against whom : a complaint has
p P g P

been filed with the Redress Agency.

(139) “reta11 adwsor” means a financial service provrder or financial representatlve
that gives advice to a reta11 consumer. :

(140) “retail consumer” ‘means a consumer who is an md1v1dua1 or an ehglble en-
terprise where the value of the financial product or of the fmanc1a1 service
rendered, does not exceed such amount as may be specified.

(141) “retlrement beneﬁt plan” means any arrangement or scheme that -

"(a) is established or ‘maintained for the purposes of prov1d1ng benefits in old-
age to the beneﬁc1ar1es of the arrangement or scheme; and ’

(b) restricts withdrawals of contrlbutlons or accumulations until the maturity
of the arrangement or scheme, in accordance with its terms. :

(142) “rules” means the rules made by the Central Government under thls Act. .

: (1 43) “Secretarlat” means the Secretarlat of the- Counc11 estabhshed under sectlon

293.

(144 “securlty’ means a transferable ﬁnancral mterest which is not a negotlable in- -
strument but includes -

-(u) shares and instruments equlvalent to shares 1n the capltal of any person -
other than an 1nd1v1dual : :
(b) debentures;

(c)‘ .any form of secured debt as defined under section 2(ze) of the Secuntrsa-
tion and Reconstruction of Financial Assets, and Enforcement of Secunty
Interest Act, 2002 (54 of 2002); - :

(d)’ depository recelpts in respect of securities;
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: (145)

- (146)
a4

_ the conduct of a financial service provider’s affairs and includes the functions of -

(148) u°

(149)
(150)
asn ¢
(152)
as3) ¢

(154) ¢

- (N government securities; .
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(e) derivatives;

K @ 'transferable Warehouse rece1pts

(h) rights or interest in securities; _
(i) instruments admitted to trading on an exchange

© (j) any investment contract which is not a deposit or a contract of 1nsurance _

unless exempted by the Central Government or

(k) such other instruments as may be prescrlbed by the Central Government :

. to be secur1t1es

settlement” means the completlon of dehvery of funds or a fmanc1al product—
against payment of funds, in order to settle obhgatlons

“show cause not1ce means .a notice as descrtbed m sect1on 400

51gn1f1cant functlon” means a function that enables or is likely. to enable the
person responsible for its performance to exercise a significant influence over

oversight, strategic management and effectlve control over the financial service
prov1der

small savings instruments” means —

(@) a deposit as defined under section 3 of the Government Savmgs Bank Act,

1873 (5 of 1873); .

(b) . a savings certificate as defmed under section 2(c) of the Government Sav-

ings Certlflcates Act, 1959 (46 0f 1959); or

(c) - any subscription to the public provident fund 1ssued under sect1on 4 of _

the Public Provident Fund Act 1968 (23 of 1968)

“specified” means spec1ﬁed by regulatlons made under this Act and the term
“specify” will be construed. accordmgly

‘system- partrcrpant” means a banking service prov1der or any other- person
part1c1pat1ng ina payment system and includes the system provider.’

‘system-: prov1der means a person who is engaged in the busmess of operatmg ’

a payment system.

system-w1de measure” means a measure that seeks to mitigate systemic risk

in the financial system and may be applicable to the entire financial system or _

one or more. parts of the ﬁnanaal system

system1c 1nd1cator means an 1nd1cator so determmed by the Councﬂ under
section 299 to designate financial service provrders as Systemlcally Important
Fmanc1al Inst1tut10ns ,

‘systemic risk” means a r1sk ans1ng either in. Ind1a or elsewhere of large scale

disruption to’ financial setvices due to an impairment of all or parts of the

-~ financial system, that has the potentral to have serious negatlve consequences

(155)

(156)

for India.
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“Systemically Important F1nanc1al Instltuuon means a ﬁnanc1al serv1ce prov1der i

-s0 designated under section 300

“trade repository” means a flnanc1al service prov1der that mamtams a-.cen-
tralised electromc record or database of transactlon data.




(157) “transactxonal dec131on means a dec151on taken by a consumer concernmg oo

(a) whether how and on what terms to ava11 of a ﬁnanc1a1 product or ﬁnan-’
' c1al serv1 e; or- . EEa v

“ 10 .
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PART 11

ESTABLISHMENT OF FINANCIAL REGULATORY

3. (1)

(2)

(3)

4. (1)

AGENCIES

CHAPTER 3

ESTABLISHMENT OF THE UNIFIED FINANCIAL AUTHORITY

A body by the name of the Unified Financial Authority is established under
this Act to exercise the powers and carry out the functions designated to the
Financial Authority under this Act.

The Financial Authority will be a body corporate having —

(a) perpetual succession;

(b) a common seal;

(¢) the power to sue and be sued;

(d) the power to enter into and execute contracts;

(e) the power to acquire, hold and dispose of property, both movable and
immovable; and

(f) the power to employ persons to discharge its duties.

The Financial Authority will have its head office at Mumbai, and it may estab-
lish offices at any other place in or outside India.

The Financial Authority Board will consist of executive, non-executive and
nominee members, to be appointed by the Central Government, where at all
times -

(a) the total number of members must not be more than twelve;

(b) the total number of executive members must not be greater than half of
the total number of members; and

(¢) up to two members will be nominee members.

(2) The executive members will include -

3

(4)

(a) the Financial Authority Chairperson; and
(b) an administrative law member.

The nominee members under sub-section (1) (c) will be nominated by the Cen-
tral Government.

The Financial Authority Board will appoint a senior officer of the Financial
Authority to act as its secretary.

5. Members of the Financial Authority Board must be fit and proper persons having
expertise in dealing with matters relating to finance, economics, law or public
policy.

6. (1)

The general superintendence, direction and management of the affairs and
business of the Financial Authority will vest in the Financial Authority Board,
which may exercise all powers that may be exercised and do all acts that may
be done by the Financial Authority.

20

25

30

35
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16 . Part II: 4 ESTABLISHMENT OF THE RESERVE BANK OF INDIA .
' @ The FInanCIal Authonty Board must keep under constant rev1ew the perfor-._"

mance of the Financial AuthorIty in g1v1ng effect to. 1ts objects carryIng out Its‘.
functlons and utlhsmg its- resources ' RS

CHAPTER 4

ESTABLISHMENT OF THE RESERVE BAN :OF' INDIA BT

7 (1) ‘The body corporate by the name of “Reserve Bank of IndIa” estabhshed under ﬁf;agg::::: ?;agf( -_-.'

" _section’ 3 of the Reserve Bankof India Act, 1934 (2 of 1934) will contmue as
_-if it were, estabhshed unider this Act,.and will exercise the pow. ers and carry out y
the functlons deSIgnated to the: Reserve Bank under thlS Act

(2) The Reserve Bank WIll have = -"i §

: (a) PeI’Petual succeSSIon \
) a common seal; o '

(© the'} power to sue and be sued .
0 (d)-the power to enter 1nto and execute contracts

- . (&) the’ power-to. acquIre hold and| dlspose of property, both ﬁjovgb]é and
T Immovable and - AR LT

E (f) the, :ower to employ persons to dlscharge 1ts dutles

(3) The Reserve Bank w1ll have its head offIce at Mumba1 and It may estabhsh
ofﬁces at any place in or outSIde IndIa : S

8 (1) The Reserve Bank Board w1ll con513t of executlve non-executlve and nommee C°mp°sm°" of thef"

B
members to be appomted by the Central Government where at all times —- gg:‘igve ank .

(a) the total number of members must not be more than twelve

(b) the total number’ of executlve members must not be greater than half of
. 'the total number _ofmembers and . :

(c) up to tw0 member wnll be nomlnee members

(2) The executlve members w111 Include - 7

(a) the Reserve Bank ChaIrperson and
(b) an admImstratlve law member 7:

(3) The nommee members under sub sectlon (1)(c) w111 be nommated by the Cen-
tral Gover" ment.. R

(4) The Reserve‘Bank Board WIll appomt a semor offIcer of the Rels'erve{Bankrtolact EO

as1tssecretary Lo T R FE E T

'*ElIgIbIhty of v
havmgvv_.‘ -members of the . .
onetary “Reserve Bank

9 (1 ) Members of the Reserve Bank Board must beb"'ﬁ and’ proper 'personsi
o expertlse m dealmg w1th’matters relatmg to bankmg, payments and:m

entral G mment;except-in case of the nominee.

members,

“zBoard.. ;.o
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(b) is a member of Parliament or a state: leglslature

(c) is a director, employee or officer of any banklng service provider;

d) isa drrector employee or officer of any system provider;

(e) ‘is a member of an adv1sory councrl of the Reserve Bank; or

" (f) is a member of the Monetary Policy Commlttee, other than — o ) 5

(i) the Reserve Bank Chairperson; or

(u) the executive member designated by the Reserve Bank Board to
serve on the Monetary Policy Committee.

Reserve Bank

Board 10 (1) The general. supermtendence dlrectlon and management of the affairs and

_business of the Reserve Bank, other than the formulation of monetary policy, 10
will vest in the Reserve Bank Board, which. may exercise all powers that may
be exercised and do all acts that may. be done by the Reserve Bank.

(2) The Reserve Bank Board must keep under constant review the performance of -
the Reserve Bank in giving effect to its objects, carrying out 1ts funcnons and
ufilising its resources : : _ : . 15

CHAPTER 5
" ALLOCATION OF DUTIES

. Allocation of duties

- 11, (1'-) The Reserve. Bank will be the Regulator for banking and payment systems.

between the _
Financial Authori ;
aﬁ?ﬁ;a;e;ivzm (2) The Financial Authority will be the Regulator for all financial services other
Bank. : than banking and payment systems. - S . 20

(3) All references to the Regulator in this Act w1ll mean the Regulator under sub-
section (1) or sub-section (2), as the case may be. '

' CHAPTER 6

ES,TABLISHMENT OF THE FI-NANC_IAL REDRESS AGENCY

v

f:;igg?;f:g? d 12. (1) A body by the name of the F1nanc1al Redress Agency is established under this 25
the Redress Agency. \ Act to exercise the powers and carry, out the functlons des1gnated to. the Re-

dress Agency under this Act.

(2) The Redress Agency wﬂl be a body corperate havmg -
(a) perpetual suceession; 7 _ R
" (b) a common seal; : , o 30
(c) the power to sue and be sued;
(d) the power to enter, into and execute contracts

(e). the pewer to acquire, hold: and. dlspose of property, both movable and
immovable; and. -

‘() the power to: employ persons fo dlscharge its dutles . S © 35

(3) The Redress Agency will have its head-office at Mumba1 and it may estabhsh
' offices. at any other place in or outside India.

Composition of the 13, (1) The Redress Agency Board will consist of executive; non-executive and nomi-
Redress Agency:

Board. : ' . ‘hee. members .to, be aprinted by the Regulators ‘where at all times -




3
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18 .- PartIli'7. ESTABLISHMENT OF THE RESQLUTION CORPORATTON

(a) the total number of members must not be more than seven

(b) the total number of executive members must not be greater than half of
the total number of members and : '

(©) two members will be nomlnee members

5 (2) The executive members will 1nc1ude the Redress Agency Charrperson who w1ll »

be appointed by the Regulators, in consultatlon with the Central Government

(3) The nominee members under sub- sectlon (1) (c) w111 be nominated by the Reg-
~ulators, and will consist of one ofﬁc1al from each of the Regulators

. (4) The Redress Agency Board will appornt a senior officer of the Redress Agency
10 to act as its secretary :

14 Members of the Redress' Agency Board rnust be ﬁt and proper persons hav1ng ex-

pertise in deahng with matters relatmg to consumer protection, 1nclud1ng redress
of consumer disputes.

"15.. (1) The general superintendence direction and management of the affairs and

15 . business of the Redress Agency will vest in the Redress Agency Board, which

may. exercise all powers that may be exercised and do all acts that may be done
by the Redress Agency ‘

(2) The Redress Agency Board must keep under constant review the perforrnance
‘ of the Redress Agency in giving effect to its obJects, carry1ng out 1ts functions
20 - - and utrhsmg its resources

CHAPTER 7 -

ESTABLISHMENT OF THE RESOLUTION CORPORATION

16. (1 ) A body by the name of the Resolutlon Corporatlon is established under thlS Act
7 to exercise the powers and carry out the functlons des1gnated to the Corpora- -
25 - tion under this Act.

(2) ‘The Corporatlon w1ll be a body corporate hav1ng -

' (a) perpetual successmn
(b) a'common seal;
(c) the power to sue and be sued;
30:7 : . (d) the power to enter into and execute contracts;

(e) the _power to acqulre hold and dispose of property, both movable and
immovable; and

- () the power to employ persons to drscharge its dutres

(3) The Corporatlon will have its head office at Mumba1 and 1t may estabhsh ofﬁces
35 - at any other place in or outsrde Ind1a

=17, (1 ): The Corporatlon Board will consist of the followmg executrve, non-executive
: - and nominee members to-be appomted by the Central Govemment where at-
all tlmes - :

" (@) the total number of members must not be more than nine;

Eligibility of -
members of the
Redress Agency
Board.

Redress Agency
Board. .

“Establishment and
incorporation of
the Corporation.

‘Composition of the
Corporation Board.



Eligibility of

“members of the

Corporation Board.

Corporation Board.

Establishment and

the Council.

Council Board. -

_incorporation of

- Composition of the
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" (b) the total number of executive mer_nbers must not be greater than half of
the total number of members; and. ' ’

(c) three members will be nominee members
(2) The executive members will include —-

"(a) the Corporation Chairperson' and
(b). an admlnlstranve law member

(3) The nominee members under sub- sect1on (1) (c) w1ll consist of —

(a) one nominee ‘of the Reserve Bank,
(b) one nominee of the Financial Authority; and
(¢) one nominee of the Central Government.

(4) The Corporatlon Board will appoint a senior ofﬁcer of the Corporatlon to act
as its secretary

18 - Members of the Corporatlon Board must be fit and proper persons having expertlse
in dealing with matters relating to the regulation, supemswn or resolution of

hnancral service providers.

19 (1) The general supenntendence direction and management of the affairs and

"business of the Corporation will ‘vest in the Corporation Board, which may
exercise all powers that may be exercised and do all acts that may be done by
~the Corporation. .

@ The Corporation Board must keep under constant review the performance of
-the Corporation in giving effect to its objects, carrying out its functions and
utilising its resources. :

CHAPTER 8

ESTABLISHMENT OF THE FINANCIAL STABILITY AND DEVELOPMENT COUNCIL

20. (1) A body by the name of the ‘Financial Stability and Development Counc11 is

established under this Act to exercise the powers and carry out the functions
designated to the Council under this Act.

(2) The Council wrll be'a body corporate hav1ng -

(a) perpetual succession;

() a common seal;

() the power to sue and be sued;

(d) the power to enter into and execute contracts;

(e) the power to acquire, hold and d1spose of property, _both movable and
: unmovable, and

(f) the power to employ persons to dlscharge its dutles

(3) The Council will have its head office at Mumba1 and it may establish ofﬁces at
 any other place in or out51de Incua

21. (1 ) The Council Board wrll con51sf of the followmg executive and nominee mem-

. bers—- o
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(a) perpetual succession;

(b) a common seal;

(c) the power to sue and be sued;

(d) the power to enter into and execute contracts;

(e) the power to acquire, hold and dispose of property, both movable and
immovable; and

(f) the power to cmploy persons to discharge its duties.

(3) The Debt Agency will have its head office at Mumbai and it may establish
offices at any other place in or outside India.

25. (1) The board of the Debt Agency, referred to as the Debt Agency Management
Committee will consist of executive, non-executive and nominee members, to
be appointed by the Central Government, where at all times -

(a) the total number of members must not be more than eight;

(b) the total number of executive members must not be greater than half of
the total number of members; and

(c) atleast two members will be nominee members, under sub-sections (3)(a)
and (3)(b).

(2) The executive members will include the Debt Agency Chief Executive, who will
also be the chairperson of the Debt Agency Management Committee.

(3) The nominee members under sub-section (1)(c) will consist of —

(a) a nominee of the Central Government;

(b) a nominee of the Reserve Bank; and

(c) if the Debt Agency borrows on behalf of more than one State Govern-
ments, one nominee on behalf of all such State Governments.

(4) The nominee member under sub-section (3)(c) will, -

(a) if the Debt Agency borrows on behalf of one State Government, be ap-
pointed in accordance with rules made by the Central Government; or

(b) if the Debt Agency borrows on behalf of one or more State Governments,
be appointed by rotation from such State Governments, and in accordance
with rules made by the Central Government.

(5) The Debt Agency Management Committee will appoint a senior officer of the
Debt Agency to act as its secretary.

26. Members of the Debt Agency Management Committee must be fit and proper per-
sons having expertise in dealing with matters relating to public debt, public finance
or financial markets.

27. (1) The general superintendence, direction and management of the affairs and
business of the Debt Agency will vest in the Debt Agency Management Com-
mittee, which may exercise all powers that may be exercised and do all acts
that may be done by the Debt Agency Management Committee.
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(2) '][‘he Debt Agency Management Commlttee must keep under constant rev1ew, o
the performance of the Debt Agency in giving effect to 1ts ob]ects carrymg out e
: 1ts functrons and uullsmg 1ts resources v : _ .

CHAPTER 10

s o ESTABLISHMENT OF THE FINANCIAL SECTOR APPELLATE TRIBUNAL L

28 (1) A tnbunal by the name of the F1nanc1al Sector Appellate Trlbunal is establlshed f.}f;a'})ll:;hlr;:nt qf :

“uinder this Act to exercise the ]urlsdrcnon powers and authonty conferred upon ;
“the Trrbunal under thls Act. » : g .

- » (2) '][‘he Trlbunal w111 have its main bench at Murnba1 and may establlsh benches-.;
R T : any other place in ][nd1a o ; , T SR

4 _ 29 (1) The Tr1buna1 wnll consrst of the Presrdmg Ofﬁcer and at leasttwo »other rnem- Tnbunal
' bers ' NS § o B T

(2) The Central Govemment may not1fy a h1gher number of members of the Trr- : e
- bunal in consultatlon w1th the Pres1d1ng Ofﬁcer Coann o

Central Govemment in' accordance w1th the provrs1ons of Chapte’r—v83'

(4) In: the event of a temporary vacancy in, the ofﬁce of the Pre81d1ng Officer, the: . -
.+ Central Govemment may nominate -one of the members of the Tribunal as an: - -

o "',f;ofﬁc1at1ng Pres1d1ng Officer for a penod not exceedmg one hundred and eighty-

7. days, having regard-to- sultablhty for effectlve oversrght and admlmstratlon [
o the ’l‘r1bunal’s adjudlcatmg functlons : .

e iyt o et 7

S e e i g iy = 16 it S reebdarener oo . o o e . it et g o o i o i mm e ¢ © e
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PARTHI

REGULATORY GOV]ERNANCIE

- CHAPTERtll’-
FINANCIAL AGENGIES
30. (1) Except for nominee members all members of the board of a F1nanc1al Agency

must be appointed by the Central Government from a list of persons short-
listed by a selecnon comrnlttee

@ The selectlon commlttee must be constltuted by the Central Govemment in
accordance with the First Schedule and must follow the procedure lald down
in that Schedule :

(3) For any vacancy in the board of a Financial Agency, the selectlon committee
must not cons1der any person -

' (u) who has been appomted tw1ce asa member of the board of that Fmanc1al
- Agency; : : :
(b) who has served as the chalrperson of any L rnanc1al Agency,

© whose age would not permlt such person to serve a term of at least three
- years; or S :

.'::(d)‘ who i isa non executlve member of any Fmanc1al Agency, for the posmon
of non- execunve member o

(4) The selectlon commlttee must con31der the followmg pr1nc1p1es when selectmg
persons —

" (a) merit;
(b) independence;
© balance of the board and
(d) conﬂlct of 1nterest

- (5) For the purposes of sub-section (4) —

. (@) “merit” means qualifications, experience, past achievement and reputa-
. » rep

tion;"

(b) “independence” means the ability to maintain and exercise independent .

judgment in the discharge of duties;

(c) -“balance of the board” means that the board of a Financial Agency rep-
resent expertise in fields of law, finance, governance, economics or such
other fields as may be identified, in a fair proportlon and

10
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30

(d) “conflict of interest” means that persons appointed do not have interests - -

which may conflict with the duties of such member

35

. (6) If any vacancy in the board of a Financial Agency is not filled within a period -

of one hundred and eighty days from the date such vacancy arises, the Central

-Government must make a report on the reasons for the delay in the appoint-
ment within ninety days from the date on which the period of one hundred
and eighty days expires, and lay such report before both Houses of Parliament.

40
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33,

€))
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Executlve members of the board of a Fmanclal Agency ‘must contrlbute the1r :

entlre t1me to the overs1ght and management of the Financial Agency

@

Fi‘)'

:' @)

The board of a F1nanc1a1 Agency may perm1t by wr1t1ng, executive members‘
to undertake such honorary work as is not 11kely to mterfere w1th the1r duty as,

executive members

The Central Govemment must make rules to govern the nommatlon of persons

as nommee members to the board of a F1nanc1al Agency

Whlle nommatmg persons as nomlnee members under thlS Act due regard
_rnust be given to the quahﬁcatlons expenence past ach1evement and. reputa- -

t1on of such persons

PN

The admm1strat1ve law member isa member of the board ofa Flnanc1al Agency”

..who w111 be respons1ble for-— S ;-‘iu;) SR

‘ (a) the assessment and rev1ew of the performance of adm1mstrat1ve law ofﬁ- dA

-cers of that F1nanc1al Agency, ,

Executive
members:.

.Nominee members.

Admlmstratwe law
member. =

- (b) the review of dec1s1ons taken by adm1nlstrat1ve law ofﬁcers of that Flnan- .

35,
c35

W

i ’ countab111ty

3

cial Agency under section 403; and

(- other funct1ons as prov1ded by thls Act

The adm1n1strat1ve law member must ensure- that the allocatlon of dutles re-.. -

view of performance and general service conditions of administrative law of-i

ficers is carrled out in. a manner wh1ch mamtams the1r 1ndependence and ac-

The adm1mstrat1ve law member w111 not be mvolved in any functlons of the_'
_F1nanc1al Agency that confhct w1th the mdependence and neutrahty of such
- member. - ~ ST :

The prov151ons of th1s sect1on wﬂl not apply to the Redress Agency or the Debt RS
: Agency 8 o

‘The meetmgs of the board of a F1nanc1al Agency w1ll be held m comphance .

e T with the requ1rements of the Second Schedule : -

- @ vThe board of the F1nanc1al Agency must make bye laws to govern the proceed-‘-
I mgs of its meetmgs - T

The bye laws governmg the proceedlngs of the meetmgs of the board of the |

‘Meetings of the

board ofa
" Financial Agency.

- Financial Agency must be consistent w1th the best’ practlces of governance and o
_ transparency for dehberatrve bod1es : N

&

-The board of € every F1nanc1al Agency must d1scharge its dut1es by tak1ng dec1- :

+_ sions-through a majonty vote of'the members present ata meetmg of the board

@

[&)

of the F1nanc1a1 Agency

Each member of the board of a Fmanclal Agency w111 have one vote.

Decisions of the .

board ofa .

. Financial Agenc‘y.v

If there is an equality: of votes the person cha1r1ng the meetlng wrll unless -
otherw1se prov1ded have a castmg vote. - - : : -
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(4) The board of a Financial Agency must make bye laws to provide for the process
of making decisions without the physical | presence of the mermbers of the board

of the F1nanc1al Agency
Conductof -~ 3¢ 1) Members of the board of a Fmancral Agency must at all times, act honestly,
members of the i
 board of a , _ and use reasonable dihgence in the discharge of their duties.

Fmam.nal Agenq "(2) Any member who has any direct or mdirect interest in any matter coming up

- for the consideration at a-meeting of the board of a Financial Agency will,

o * as soon as. possible after relevant circumstances have come to that members
e _knowledge dlsclose the nature of interest at such meeting.

. (3).A dlsclosure made by a member of.the board of a F1nanc1al Agency w1ll be
“ recorded in the proceedings of the meeting of the board of the Financial Agency,
and such member must recuse-from any deliberation or dec1510n of the board

of the Financial Agency with respect to that matter.

Validity of %

dity ot - 37 No act or proceeding of the board ofa F1nanc1al Agency w1ll be 1nvahd merely by
proceedings not v 7 o .

affected. - .. 'reason of f-

(a) any vacancy in, or any. defect in the COl‘lStltuthI‘l of, the board of the Fi-
- nancial Agency;

) any defect in the appomtment of a person asa member; or
(c) any procedural 1rregular1ty not affectmg the merits of the case.

38. (1) Members of the board of a F1nanc1al Agency will- hold ofﬁce for a term of five

service of members

of the board of 2 - years or unt1l the age of retirement under sub-section (2), wh1chever is earlier.
' Financial Agency.

the same as that for a Secretary to the Central Government

(3) The Central Government must make rules govemmg the terms of appomtment
of members of the board mcludmg -
(@ salary,
(b) leave;
(c) medlcal beneﬁts and
(d) any other aspect of employment

(4) When making rules under sub-section' (3) the Central Government must con-
sider the requirements of — -

(@. maintaining independence of the board of the Financial Agency; and
" () attractmg requisite talent and expertlse to the board of the F1nanc1al
Agency.

)] The terms of appointment of any existing chairperson or member must not be
- -varied, to their disadvantage after their appomtment

(6) The Central Govetnment may make separate rules governmg the terms of ap-
pomtment for - :

" (@) non-executive members;
. (b) nominee members;

" (¢) executive members; and

(2) The age of retirement for executlve members and nommee members will be

5
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(d) execuuve members acnng as chalrperson :

(7) Nommee members w11l serve on the board of a 1nanclal Agency at the pleasure:‘:j' i
of the person nommatmg such member .

(8) In thlS sectron -

5 . - (a) 1n case “of the Counc1l all references to the cha1rperson w1ll mclude refer-, L "
o i ences to the Council. Chalrperson and: the Council Chlef Execunve, and’-

(b) incase of the Redress Agency, all referen e}s‘» to rules made by the’ Central:;'_— "
= Government w111 be replaced by bye-laws made by Regulators R

S 39 (1) Any member of the board ofa F1nanc1a1 Agency may res1gn by glvmg a s1gned Reéig“atiqn' o
10 e nonce of res1gnat1on to.the Central Govemment : o

(2) A member after prov1d1ng a notlce of re31gna:: on, w1ll contmu o,hold ofﬁ:
- unt1l the earher of - Wl SEENE )

(a) the date the Central Government appomts a person to the post vacated by i
such res1gnat1on or’. S ; .

- 15 (b) the explry of n1nety days from the date the 'Aotlce of re51gnatlon was pro o
SN ! v1ded to the Central Government ;

(3) In telation to- the Counc1l Board thlS sectiof will apply only to the COUIlCll :
Chlef Executlve and the adm1n1strat1ve law member of the Councrl Board

o 40 A member of the board of a Fmanc1al';Agency may| be removed from ofﬁce 1f suchf : ?_iﬁl—;ggfé?r;. N -
R member hass w7 e = ~ % members.’ ..

: .(a) been adJudged to be 1nsolvent

) been sentenced to 1mpr1sonment for one hundred andf'e1ghty days or r
R more T : : :

i(c) been conv1cted of an offen -1nvolv1ng moral turpltude

Teas ',(d) engaged 1n any employment durmg the tenure of appomtrnent in v101a- ; :
© o . I tionofthe terms and condmons of service;: au '

“ () acqu1red any “financial or. other 1nterest contrary to the1r terms and condl- o Wi '
-tions of ; service that is hkely to prejudlce the1r funct1on . _ ;. R TR
LT (f) failed to adequately drsclose any dlrectfo 'ndlrect pecumary mterest un— L BRRRITRAE. \1
R B dersecnon 36(2); - - : : L e
e (g) made any materral mlsrepresentatron to the selecnon commlttee R

. (h) abused the1r posmon 50as to render the1r contmuance 1n ofﬁce pre_]udl(:la] - ) s g
iThato the objectlves of that. Fmancral Agency, or : » SR :

: (l) has become phys1cally or mentally mcapable of dlschargmg therr dutles

. Process for removal © *
_‘ of members. - .. -7 -

(b) a notlﬁcanon under sub-sectlon (3) is made S

40 (2) If the Central Govemment proposes to remove a- member of the board of a R ,
’ ' F1nanc1al ‘Agency. on any grounds under section '40_ the Central Govemment .
must follow the followmg procedure =7 ' TR L
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Review committee.
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(a) the Central Government-must establish.a committee, chaired by a nom-
inee of the Chief Justice of India, to inquire if the grounds for removal
have been met; .

(b) the committee must have at Ieast one ret1red Judge ofa ngh Court;

© the committee must inform the Central Government, in writing, whether
one or more grounds for removal has been met; and

(d) if the. committee has informed the Central Government that one or more:
grounds for removal has been met, then the Central Government must
tremove such member by pubhshlng a notlﬁcatlon in accordance W1th sub-
" section (3).

(3) A notlﬁcatlon under this section must contain —

@
42.. (1

@

43. ¢))

(a) the grounds for the removal of such member under section 40; and

(b) the facts that were con51dered by the Central Government to arrive at 1ts
deCISIOI‘l -

0y

The member of the board of the Financial Agency w111 cease to hold ofﬁce from -

the date of the notlﬁcatlon under sub- section 3.

If a vacancy arises on the board of a Financial Agency for any reason other -

than under sections 39 or 40, the chairperson of the Financial Agency must

vlmmedlately inform the Central Government

The Central Government may appomt any person on the board of a Financial

Agency to fill the vacancy on a temporary bas:s for a period not exceeding one

hundred and eighty days, or until a person is appointed or nominated as the
case may be, whichever is earlier.

The members of the hoard of a Financial Agency must appoint at least two

non-executive members from the board of the F1nanc1al Agency to constitute a

review committee to review whether -

(a) the Financial Agency is in comphance with apphcable laws

®) the bye-laws of the board of the F1nanc1al Agency promote transparency
and best practices of’ governance ‘

(¢) the Financial Agency is in comphance with the dec151ons of the board of
" the Financial Agency; and

~ (d) the Financial Agency is managmg risks to 1ts functlomng in a reasonable

@

@)

@

manner.

No member of the review commlttee ‘may serve contlnuously for more than
ﬁve years on such committee.

.

The prov131ons of this section w111 not be in derogatlon of the general powers of
the board of the Fmancxal Agency to. constltute comrmttees for other functlons

The review commlttee must raintain a' system by Wthh any person may com-

municate to the review commlttee any 1nc1dence of -

(@) v101at10n of laws by the F1nanc1al Agency;

(b) theftor misappropriation of resources of'the;Financial Agency. by any per-

son;

(c) abuse of powers of the F1nanc1a1 Agency by any ofﬁcer employee or agent -

within the Financial Agency; or
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45.

46.

(5)

(6)

(7)

(1)

(2)

3

(1)

@

(1)

2

(3)

4

Part III: 12. ADVISORY COUNCILS

(d) violation of any decision of the board of the Financial Agency by any
officer, employee or agent of the Financial Agency.

The board of the Financial Agency must make bye-laws governing information
to be provided to the review committee.

The review committee will make a report, at least once every financial year, of
its findings under sub-sections (1) and (4) to the board of the Financial Agency
and the report will be attached with the annual report of the Financial Agency.

In this section, in case of the Council, the review committee will comprise
nominee members.

Unless provided otherwise, the board of a Financial Agency may, by order in
writing, allocate functions of the Financial Agency under this Act to the chair-
person of the Financial Agency or any other member or officer or employee
of the Financial Agency, subject to any conditions that may be provided in the
order.

Unless provided otherwise, the chairperson of a Financial Agency is the chief
executive officer of the Financial Agency having powers of the general superin-
tendence, direction and control in respect of all administrative matters of that
Financial Agency.

In this section, in case of the Council, reference to “chairperson of the Financial
Agency” will be replaced by the “Council Chief Executive”.

A Financial Agency may appoint such officers and employees as are necessary
for the efficient discharge of its functions.

The Financial Agency must make bye-laws to determine the procedure of se-
lection, terms, compensation and conditions of the appointment and service of
persons appointed under this section.

Each Financial Agency must designate an appropriate number of employees as
administrative law officers exclusively.

Each Financial Agency must ensure the independence and neutrality of admin-
istrative law officers by making bye-laws governing the terms of appointment
of administrative law officers.

The performance of the administrative law officer will only be appraised by the
administrative law member of the board of the Financial Agency.

The provisions of this section will not apply to the Redress Agency or the Debt
Agency.

CHAPTER 12

ADVISORY COUNCILS

47. Unless provided otherwise, the provisions of this Chapter will govern the matters
in relation to functioning of the advisory council of the board of a Financial Agency.

Administrative
powers and
assignment of
functions.

Officers and
employees of a
Financial Agency.

Administrative law
officers.

Interpretation of
this Chapter.
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Advisory councils 4 ; ; . . :
itk bl i 48. (1) The board of a Financial Agency may set up advisory councils to advise the

Pinancial Agenes board with regard to any of the following -

(a) sectors of the financial system which require particular skill, information
or expertise;

(b) specified classes of financial service providers regulated by the Financial s
Agency; or

(c) any other matter as the board of the Financial Agency may reqtliré.

(2) The board of the Financial Agency must set up advisory councils if either of the
following conditions is met —

.(a) this Act or any other law enforced by the Financial Agency requires an 10
advisory council to be constituted; or

(b) the board of the Financial Agency finds that it is expedient, necessary or
relevant for the discharge of its functions to set up such advisory council.

(3) Each advisory council must comprise experts in the issues for which the advi-
sory council has been constituted. 15

(4) No expert will serve as a member of an advisory council for a period longer
than ten years.

Functions of the 49, (1)

; ; The functions of an advisory council include —
advisory council.

(a) making representations to the board of the Financial Agency, in the form
of advice, comments or recommendations, on the policies and practices 20
of the Financial Agency;

(b) preparing and submitting reports advising the board of the Financial Agency
on all draft regulations, prior to the expiry of the period for receiving com-
ments from the public on such draft regulations;

(c) interacting with financial service providers and the public, as may be nec- 25
essary to discharge its functions;

(d) on the request of any member of the board of the Financial Agency, pro-
viding advice to the board of the Financial Agency on any matter; and

(e) any other matter related to areas for which it has been constituted.

(2) The functions mentioned in sub-section (1) will be limited to the issues for 30
which the advisory council was constituted.

(3) The advisory council will discharge its functions under this section by making
reports to the board of the Financial Agency.

(4) The Financial Agency must publish all reports received from the advisory coun-
cil in accordance with the following — 35

(a) reports under sub-section (1)(b) must be published with the regulations;
and

(b) all other reports must be published within a period of one hundred and
eighty days of being submitted to the board of the Financial Agency.

Bye-laws governing

: ; 50. (1) The board of the Financial Agency must make bye-laws governing the func- 40
advisory councils.

tioning of advisory councils.

2) The bye-laws must include -
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- 51. A F1nanc1al Agency may, by notlﬁcatlon make regulatlons wher

L thlS Act

RIS

e PR

" (3) If the F1nanc1al Agency prefers ne pr1nc1ple over: any other

N .f ®"

a0

(a) the process of selectmg experts to be members of adwsory councrls
L functlons
the advnsory counc1l and

: counc1l

' CHAPTER 13
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.equ1red con-
sistent. w1th this- Act and any rules made thereunder to carry. out-the purposes of

_' _ 52 (1) If a Fmancral Agency proposes to’ rnake any regulatlons it must actlng through

1ts board pubhsh a draft of the proposed regulatlons SR

(2) Every draft of the proposed regulatlons WthhvlS_ publrshed un ler thlS sectlon o
. must be accompamed by a statement settmg out—:' - i T

h :_?(a) the ob3ect1ves of the proposed regulat1on

s :(c) the underlymg prmcrples under thls Act relevant to the proposed regul
- tions, and the expected outcome of the proposed regulat1ons :

i (d) how the draft regulatlons fulﬁl the prowsron of thlS Act under Wthh the
L regulanons are made; B LI T : . v

, .‘(e) an. analysrs of costs and an’ analySIS of beneﬁ ‘(r>f the propo d eglﬂatlons’ o

and

(f) the process by wh1ch any person may mak a I presentatlon in relanon to
. the proposed regulatlons o i

must issue a
statement of reasons for such preference with, the proposed regulat1ons

representanons made to it 1n accordance w1th sub_sectlon (2) (R

To make the regulatlons _

(a) the board Of the F1nanc1a1 Agency must approve the regulatrons" and
(b) the F1nanc1al Agency must pubhsh e S R

A l) all the representatlons recelved byi t under sub sectlon (2)(f), and

B} (u) -unless’ spec1f1ed otherw1se atleasta general account of the response '

of 'the Fmanc1al Agency to the representatlons

(d) any other prov1310n requrred for the efﬁcrent funct10n1ng of‘ the adv1sory‘cr

- (b) the resources to be allocated to the adv1$ory councils to dlscharge thelr' o

Power ofa |

“Financial Agency. to

make regulattons

“Process of makmg

’(4) Before maklng the regulatlons “the F1nanc1al Agency iust. have: regard to any’ B B
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- (b) an analysis of costs’ and\,an analysis of beneﬁtsof the differing provisions.

53. (1) A F1nanc1al Agency may dispense with the procedure under section 52, 1f the
2 time taken to comply with such provision has the potential-to cause consider-
. able losses for consumers or financial service _providers.

@ If a Financial Agency makes.regulations under this _section, it must

(a) publish the reasons for invoking this section; and .
()] submlt a report to the Central Government w1thm reasonable time.

(3) The regulatlons must be accompamed by the documents under sections 52(2)(a)
to 52(2) (d)

. (4). Regulations rnade under this section will- cease to have effect- after a period
- ¢, of one hundred and. eighty:days from the'date -on which the regulatlons are.
. notified under this section.

'54. .(1) When carrying outan. analysrs of costs-and -an’ analysis of benefits under this

Chapter, the Fmanc1a1 -Agency- must con51der the probable ¢ost§ that w111 be
aborneby— . TR o . :
(a) ﬁnanc1al service provrders in cornplymg w1th the regulatrons
(b) consumers, both dlrectly and indirectly;. -
(c) the Financial Agencyin enforcing the regulatlons and
(d) any other persons. affected by the regulanons

(2) The F1nanc1a1 Agency muist con51der the probable beneﬁts that will accrue to’
o :the consumers and other persons as a result of the regulatrons

(3) The Flnanc1a1 Agency must use = o -
(a) the best available data, and wherever not avallable reasonable estimates,
to carry out the analysis; and . . el 0 -

- (b) the best scientific method available to carry out the analy51s when data is
avallable to the F1nanc1al Agency

55. Except for regulations made under sectlon 53, all regulatlons made by a Financial
" Agency must apply from an identified prospectlve date that is set out in such reg-
ulations, with due regard to the time necessary for persons 1mpacted to arrange to

- comply with such regulatlons

56. (1) A Financial Agency may phblish general gurdance with respect' to—. -
(a) the operatron of this Act and any regulations made under it;
(b) any matters relating to functions of the F1nanc1al Agency;
(¢) meeting the objectlves of the Financial Agency; or
-(d) any other matter about which the Financial Agency finds i- approprlate to
provide information or advice.

~ (2) All requirements of section 52 apply to the process of makmg general gu1dance
except the requirements of -
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Reviewof - 59
regulations,

Bye-laws of 0
Fmancral Agencles

(e) the regulations were in gross disregard of the principles that Financial
Agency was required to follow while making the relevant regulationS' or

(f the substantial provisions of the regulations did not address the stated
- objects of the regulatlons :

(2) The Tribunal must set aside the regulations or general guidance 1f it determlnes
that any of the grounds under sub-section (1) are met.

. (1) All regulatlons made under this Act must be reviewed by the Fmanc1al Agency -

within three years of such regulatlons being issued.
(2) The reyrew must consist of —

(@) an analysis of costs and an analysis of benefits of the regulations; :

(b) an analysis of all interpretations of the regulations made by the Financial
Agency, the Tribunal, any High Court or the Supreme Court; and

() an analysis of the applicability of the regulations to any changes in cir-
cumstances since such regulation was issued.

" (3) Every review under this section must be tabled before the board of the Finan- -

~ cial Agency as soon as possible.

(4) The F1nanc1a1 Agency must publish the review wrthm one hundred and twenty
days of being tabled before the board of the F1nanc1al Agency.

* - Act it must make such bye-laws in compliance of this-section.

" (2) All proposals for making bye-laws by a Financial Agency, must be submitted to

the chairperson of the Financial Agency.

- (3) On receipt of a proposal under sub-section @, the chairperSon must introduce

Process for making 61.

byeJaws in .
" exigency..

_the proposal in the form of an agenda in the next meeting of the board of the
Financial Agency " .

(4) If the board of the Financial Agency approves the proposal in principle, the
draft bye-laws must be made available to the public for comments for a period
~ of thirty days.

~(5) The draft bye laws must clearly state —

(a) the provrslons of the Act under which 1t is proposed to be 1ssued
- (b) its objectrves and ’
(¢) the issue it seeks to address.

(6) The Financial Agency must publish all the comments received on the draft bye-
laws and consider them b’efore publishing the final bye-laws.

(1) The procedure laid down in section 60 may not be adhered to by a Financial
Agency in making bye-laws only 1f the circumstances S0 requlre

. (2) The existence-and detalls of such circumstances must be set out in writing by

the F1nanc1al Agency and pubhshed

'(3) Bye-laws made under sub-section (1) must clearly state the requirements con-

tained in section 60(5).
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Bye-laws made under th1s sectlon w1ll remain in force for a penod as may be.

- identified by the Fmanc1al Agency, wh1ch may not exceed one- hundred and .

eighty days

'62. The Central Govemment may, by notlﬁcatlon make rules where requrred for car-
rymg out the purposes of thlS Act, - ,

: 63 (1)

@

3

64. (1)

The Central Government may make rules under thlS Act in accordance wrth the
procedure 1a1d down in- thlS sectlon : ,

Power of Central

. Government to

make rules.

Process for makmg
rules.

The draft rules must be made avallable to the pubhc for comment for thn'ty :

days.-:

the Central Government before notlfylng the rules

If no date is 1dent1f1ed in- the notification of the rules they will come mto effect
from the’ date of their pubhcatlon :

All regulatlons made by a Financial Agency, all bye laws ‘made by a Fmanc1al' —

Agency and all rules made by the Central Government must be laid before each

House of Parliament for a period of thirty. days startmg from the day on which

- the regulatlons bye-laws or rules are 1ssued

@

In calculatmg the thirty day period, no account is to be taken of any time durmg h

which Parliament is dissolved or prorogued or durmg wh1ch both Houses are

- adjourned for more than four days

3)

@

The regulatlons bye laws ‘or rules, will be deemed to be approved by Parlla-'

ment at the expiry of the thirty day period unless, before the end of that penod

,both Houses of Parhament agree that the regulanons bye-laws or rules -

- (a) should not be made in wh1ch case the regulatlons bye laws or rules w1ll -

be of no effect; or .

®) should be made with certain mod1f1cat10ns in wh1ch case the regulatlons :

bye-laws or rules w1ll come 1nto effect in.the. modxﬁed form.

The annulment or mod1f1cat1on of the regulatlons bye -laws or rulés by Parha- -
“ment will not affect the vahdlty of anythmg already done under the regula- v

' tions, bye -laws or rules.

65. (1)

: .' 2)

66. (1)

A Fmanc1al Agency must refer a matter to the Counc1l if the Fmancral Agency\

is unable to arrive at an agreement with another F1nanc1al Agency, within one

" hundred and eighty days of commencmg the process on any 1ssue that requlres )

such F1nanc1al Agenc1es to— .

-‘ (@) 1ssue Jomt regulanons under th1s Act or

(b) agree on any act1on requ1red to be taken under this Act

The Councrl must resolve any. issue in- accordance with' the prov1s1ons under
sectlon 305 :

Each F1nanc1al Agency must enter mto a memorandum of understandmg w1th. .

each Financial ‘Agency in respect of obllgatlons under th1s Act: to co- ordmate
with one another or to undertake Jomt actlon '

-All comments recelved from the public must be pubhshed and cons1dered by .

Regulations,
bye-laws and rules- -
to be laid before
Parliament.

Joint action by -
.. Financial Agencies.

Co-ordination ]
between Financial
Agencies.
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69. (1) The Financial Agency may requ1re the applicant to provrde add1t1onal informa- -
‘. tion as it. reasonably consrders necessary to enable it to determme the apphca-r

i

70 (1 Where an apphcatlon recerved by a Flnanctal Agency is mcomplete the F1nan- .

(2) The memorandum of understandlng under this-section- may relate to -

(ci_) co- operatlon in makmg regulatlons 1nclud1ng Jomt regulattons

= (b) co-operation for harmonising regulations govermng similar matters;

- -(c) access to and. shanng of information; .

(d) cross- staffmg of employees; or N AR

(e). consultation regarding any 1mportant changes that may have been pro-
~ . posed by-any party to the memorandum of understandmg o

(3) -Every Financial Agency must pubhsh a report of comphance w1th th1s section

i its-annual report.

~... CHAPTER-14. ..

" DISPOSAL OF APPLICATIONS =~ °

67 (1) All apphcatlons required to be made toa Fmancral Agency under thls Act must .

be dlsposed 1n accordance w1th this Chapter

(2) In this Chapter an apphcant” means the person who makes an appl1cat10n to

(2) The Financial Agency must acknowledge thié 1 recelpt of all apphcanons whether

(3) An apphcant may, at any tlme before the Flnancral Agency conveys 1ts decrsron '

a F1nanc1al Agency...

A 68 (1) A11 apphcatrons under th1s Act must be made n Jre manner spec1ﬁed

complete or not, w1th1n th1rty days. from receipt..

by a'second application to the Fmanc1a1 Agency =

(a) modrfy an ex1st1ng appllcatlon or

(b) ‘withdraw an apphcatlon for varlatron and re- apply

(4) If an’ apphcant withdraws'’ an apphcatlon for, Vananon and re- apphes the Fi-

_-nancial Agency must process the, apphcatron afresh I

Stiom. il i

(2) Whlle requestmg addltlonal mformatmn the Frnanclal Agency must state the

(2) The Financial Agency must decide all apphcatlons in accordance wrth the pro- -

relevance of the addrtronal 1nformatlon so sought.

cial Agency must inform the applicant in this regard w1th1n th1rty days from
the date of the receipt of the apphcatlon

visions and regulauons governing the matter to. wh1ch the apphcatron pertams

[&)] The Financial Agency must not reject any apphcatlon merely on the grounds

that no regulations governing the subject matter of the application are in effect,
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(4) The Financial Agency must ensure that all-applications are determined within
a period of one hundred and eighty days from the date the application was
received by the Financial Agency.

(5) If the Financial Agency does not reject an application within one hundred and
5 eighty days from the date such application has been made, then that applica-
tion will be deemed to have been accepted.

(6) The period mentioned under sub-section (4) may be extended by the Tribunal
on an application by the Financial Agency.

(7) If the Financial Agency proposes to reject an application, it must issue a show
10 cause notice to the applicant.

(8) If the Financial Agency decides to reject an application, it must issue a decision
order to the applicant.

(9) If the Financial Agency decides to accept an application, it must inform the
applicant by issuing an approval order.

15 (10) The approval order, consistent with applicable regulations, must state —

(a) the scope of approval;
(b) the time-period for which the approval is effective;
(c) the provisions under which the approval is granted; and

(d) any conditions, limitations or requirements subject to which the approval
20 is granted.

Procedure for
cancellation of any
approval,

71. (1) If a Financial Agency proposes to cancel any permission or approval granted in
pursuance of an application otherwise than at the request of the person who
made the application, then it must issue a show cause notice to such person.

(2) If the Financial Agency decides to cancel any permission or approval granted
25 in pursuance of an application other than the request of the person who made
the application, then it must give issue a decision order to such person.

CHAPTER 15

INFORMATION AND INSPECTION

Power to gather

72. (1) This section applies only to information and documents reasonably required ;. - .~

30 by a Financial Agency in connection with the pursuit of its objectives or the
exercise of functions conferred upon it by this Act or any other law enforced
by the Financial Agency.

(2) The Financial Agency may make regulations requiring financial service providers
to make reports in a particular form, manner and frequency.

3s (3) The Financial Agency may, by notice in writing given to any financial service
provider, its financial representatives or related persons, require such person -

(a) to provide specified information; or
(b) to produce specified documents.

(4) The information or documents requested by the Financial Agency must be pro-
40 vided or produced -
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(a) before the end of such reasonable period as may be specified;
(b) at such place as may be specified; and
(c¢) in such form or manner as may be specified.
(5) The Financial Agency may require -
(a) any information provided, whether in a document or otherwise, to be
verified in such manner, or

(b) any document produced to be authenticated in such manner, as it may
reasonably require.

Regular

T 73. (1) A Financial Agency may carry out inspection of financial service providers at

regular intervals.

(2) The Financial Agency will record documents inspected and the finding of such
inspections in a specified form.

(3) The Financial Agency will publish regulations governing —

(a) the intervals at which a financial service provider may be inspected;

(b) notice of inspection by the Financial Agency;

(¢) the steps the financial service provider has to carry out to enable the in-
spection; and

(d) such other conditions as to enable the Financial Agency to collect accurate
information about the financial service provider.

(4) The regulations mentioned in sub-section (3) must balance the requirement of
the Financial Agency with the requirement to prevent disruption in the busi-
ness of financial service providers or impose unreasonable burden upon finan-
cial service providers.

CHAPTER 16

FUNCTIONING OF THE FINANCIAL AGENCY

:g'rn::};ﬂ:éiﬁd;;d 74. (1) A Financial Agency must maintain a website or any other universally accessible

information. repository of electronic information to —

(a) record and publish all information that the Financial Agency is obligated
to record or publish;

(b) provide a copy of all rules, regulations, bye-laws enforced and all guid-
ance issued by the Financial Agency, including all amendments to such
rules, regulations, bye-laws and guidance;

(¢) provide information about the process and manner in which applications
under this Act are to be made; and

(d) provide material information about the functions of the Financial Agency.

(2) All information published on the website or other repository of the Financial
Agency must be in an easily accessible and text-searchable forinat.

(3) The board of the Financial Agency must review the quality of the website or
other repository, based on international best practices, at least once every three
years.
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75.

76.
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(4) The board of the Financial Agency must publish the findings of the review
under sub-section (3) with the annual report of the Financial Agency.

(5) The Financial Agency may make regulations supplementing the requirements
of this section.

(6) Any information not recorded or published on the website or other repository
of the Financial Agency will be presumed to not have been recorded or pub-
lished for the purposes of this Act.

(1) Each Financial Agency is bound by the requirements of this section in its allo-
cation and use of resources.

(2) Each Financial Agency must prepare a report of expenditure with respect to
each of its duties and objectives for each financial year.

(3) Each Financial Agency must maintain a transparent system of allocation of
resources to carry out its duties and meet its objectives as stated in its report

of expenditure under sub-section (2). L S R P T

(4) The Central Government may make rules requiring the Financial Agency to
make additional reports of its expenditure.

(5) At least once every three years, the board of the Financial Agency must review
the quality of the report of the Financial Agency with the requirements of this
section.

(6) The reports under this section must be published with the annual report of the
Financial Agency.

g

Pecformance and

(1) If any law requires the Financial Agency to carry out any function, the Finan-
cial Agency must develop a system to measure the efficiency with which that
function was discharged.

(2) The Financial Agency must measure its efficiency in relation to its functions, in
accordance with the system developed under sub-section (1), in a reasonable
and objective manner, for each financial year.

(3) The Financial Agency must determine goals for the discharge of each function
for which it has developed a system under sub-section (1) for the financial year.

(4) The Financial Agency must, at the end of each financial year, prepare a report
comparing information from sub-section (2) with the goals that were set for
the financial year under sub-section (3).

(5) The Central Government may make rules requiring the Financial Agency to
make additional reports of its performance and discharge of functions.

(6) At least once every three years, the board of the Financial Agency must review
the quality of the report of the Financial Agency with the requirements of this
section.

(7) The reports under this section must be published with the annual report of the
Financial Agency.

(8) In this section, “reasonable and objective manner”, in relation to the measure-
ment of a system, includes —

Allocation and use
of resources by a
Financial Agency.

W}:-N._‘:m

efficiency of a
Financial Agency.
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. (@ a system of meastrement that best représents any function being mea-

+(b) a standardised system that allows comparison-where possible: and .
(c) where possible, numerical systems of measurement. .

'77: (1) -Each Financial Agency must furnish to the Central Government, at such time - 5
- and in such manner and form as may be prescribed, ‘or as the Central Govern--

. ment may direct, suci returns and statements, and such particulars in regardto - -

any proposed or existing operations of the Council as the Central Government -

- may, from time to time, require: L T o
(2) The board -of the Financial Agency must prepare and submit to the Central .10

' ‘Government ari annual report within ninety days from the end of a financial |

year. ' : : : o .

(3)"The dnnual répoxjt'i'nust"bé'in‘such"r'nén:r_;_er and form as may be, préséfibed; and

must give a'true and full accourit of the performance of the Financial Agency
~in the previous financial year, including-* "~ - S T

"7 (@) areview of the Financial Agency’s activities 'iﬁfffélétidn to the discharge of
its functions and the achievement of its Gbjectives; L
L) .all infotmation that is necessary to understand the discharge of functions
s e - and the ‘achievement of the-objectives: of:the Financial ‘Agency; that has 7
‘ been published by the Financial Agency; e '

© ;.gll,i_nfor;nation,that 'tl;lﬁe,_{l?'inanciall;Agencx is required to publish a-long with -
- the annual report under this Act; o o

(d) a statement of the de’liberétions of the Financial Ageacy, accompanied-by

~ the records of meetings of the Financial Agency; ‘ .

(¢) astatement mdiclati'r,lgfagyﬂgtutorji ",Ejbligéiti,oh"tﬁ_at' the Financial 'Agency' 25

- or the board of the Finaricial Agency has not complied with, and reasons
for such non-compliance; T - T

R S (N -a-statement by the chairperson of the Financial Agency, in relation to the

_activities:and performanceé of the Financial Agency; ‘
() astatement of major activities the Financial Agency will undertake in the 30 |
' . : »s_ubse_qu_gnt financial year; and T P '
- (h) -a statement which any member of the board may-wish to include,
@D A copy of the relﬁort received under sub-section (2) must be laid, as'soon as
-2+ possible after its receipt, before each House of Parliament. ] ' T

4 78. (1) Each Financial Agency must maintain prdpér_accounts and other relevant records 35
=+ .=~ . and ‘prepare an annual- statément of accounts, in such form as may: be pre-

scribed by the Central Government in constltation with the Comptroller and’
Auditor-General of India. o ‘

P ’_(2) The accounts of a Financial >Ag‘ency muét be audited annually by the govern-
ment auditor. o x P 40°

 (3) The audit by the govémmént auditor will not ihclude an audit of perfo'rmance
- of the Financial Agency. L S e .

- (4) The government auditof must ~ '

(a) certify the écc'o_unts of the Financial Agéncy; and

20 -
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(5)

(6)

)

(8)

9)

(1)

(2)
(3)
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(b) make an audit report.

The certified accounts and the audit report must be placed before the board
of the Financial Agency and the board of the Financial Agency must record its
observations on the audit report.

The annual report of the Financial Agency must include -

(a) certified accounts and audit report as provided under sub-section (4); and

(b) the observations of the board of the Financial Agency under sub-section
(5%

In relation to sub-section (1), the Reserve Bank, while preparing its financial
statements, must comply with accounting standards to the extent that it is, in
the opinion of the Reserve Bank Board, appropriate to do so, having regard to
the objects and functions of the Reserve Bank.

In relation to the audit of the accounts of the Reserve Bank, the government
auditor, will not audit —

(a) the deliberations, decisions or minutes of the Monetary Policy Committee
under section 335, and the actions of the Reserve Bank under section 343
in relation to implementing monetary policy decisions;

(b) the transactions by the Reserve Bank under sections 345 and 346; and

(¢) any part of a discussion or communication between members of the Re-
serve Bank Board, members of the Monetary Policy Committee, and offi-
cers and employees of the Reserve Bank related to clauses (a) and (b).

In this section, “government auditor” means the Comptroller and Auditor-

General of India, or any other person appointed by the Comptroller and Auditor-

General of India in this regard.

Every Financial Agency must arrange for a review of its performance and op-
erations by a team of experts external to that Financial Agency.

The review must take place once every three financial years.

Every Financial Agency must make bye-laws in relation to the following mat-
ters regarding the team of external experts —

(a) the required composition of the team;

(b) the process of selection;

(c) the process of appointment;

(d) the terms of service; and

(e) the duration and terms of the review.

(4) The Financial Agency must ensure that —

(a) the team of external experts include experts in the same field as that of
the Financial Agency; and

(b) there is no conflict of interest between the team of external experts and
the Financial Agency.

(5) The review under this section must —

(a) be based on international best principles, as relevant;

Review by external
experts.
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®

©

41

glve an opinion on whether the F1nanc1al Agency is su1tably desrgned and Y

operating effectively; and

identify good practrces and make proposals for the Fmanc1al Agency to .

consider.

~

(6) ‘The Financial Agency must ensure that the team of external experts has access

to relevant information and resources as necessary to carry out the review.

(7) The board of the Financial Agency must, wrthm one hundred and erghty days

~of the rev1ew -

(@

(b)

determine a programme of action to 1mplement the report of the review,
as appropriate;’ o :

pubhsh the report of the review, 1nclud1ng all op1mons ‘and proposals

10

- Grants and loans )
by Central
.vGovemment

" of feesby a

. ,Conﬁdentialityt

Levy and collection

Financial Agency.

80. .

8L

82.

The Ceritral Government may make to a Financial Ag’ency, grants or loanis of such-
sums of money as it thinks fit for being utilised for the purposes of this Act.

(2) Inlevying fees, the Financial Agency must take into con51derat10n one or more

of the following factors, as may be relevant —

_(a)

®)

()

d)

the nature, scope and size of business carried out by the financial service

-provider;

the requirement that the levy of fees does not constrain competition;

the requirement that the levy of fees is not disproportionate to the costs
likely to be incurred by the Fmanc1al Agency in drschargmg the functlons
for the fees will be lev1ed and .

the financial requrrements of the Financial Agency'

(D Each Financial Agency, and every member of board of a Financial Agency, of-

~ ficer, and employee of a Financial Agency must maintain the confidentiality
of any financial regulatory data and other commercially sensitive information”
that is obtamed or produced in the dlscharge of any of its functrons under this -

Act

(@
®)

@

unless —

any provision of this Act permits or requires its pubhcatron or disclosure;

any other law orany agreement in’ force permlts or requ1res its pubhcatron

or disclosure;

the person from whom it was obtamed and if dlfferent the person to-;l

- whom 1t relates, consents;

()
(e

NG

it'is already available to the public frorn other sgurces;
it is in the form of a summary or collection of 1nformat10n e} framed that

it is not possible to ascertain from it information relating to any particular

person; or

it enables or assists the Financial Agency or the Central Government to
drscharge its functrons under this Act.
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@ The obligation under sub section’ (1 ) extends to every: member appomted to an .

adwsory council to the board of a Financial Agency

(3) No v101at10n under this. sectlon is commltted if the 1nforrnat10n is dlsclosed =

(@) in accordance w1th the exceptlons contalned in-sub- section (1) or

(b) for the purpose of any legal proceedmgs ‘as may be d1rected by a body.' '

having appropriate JUI‘ISdlCthD

(4) Nothlng in this section ‘will be taken to be a restrlctlon of the power ofa. publlc N

authority to exemp the disclosure of information under sectlon 8 of the nght
to Information Act 2005 (22 of 2005) : , ,
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Objectives. -

~ Principles of ’ » " ' ' s P
. z;lr:ﬁfnzio - 84. (1) The Regulator must have regard to the following principles while discharging

_its functions' and exercising its pow'erslunder this Part’—

2

PART v

FI[NANC][AL CONSUMER PROT]ECT][ON

CHAPTER 17 -

"OBJ,ECTIVE,S AND 'PRINCIPLES i

83. The Regulator must dlscharge 1ts funct1ons and exercise its powers under this Part
~ with the objective of -

(a) protecting and furthering the interests of consumers; and

(b) promoting public awareness of matters relating to ﬁnanmal products and :

ﬁnanc1al services.

quired from a financial service prov1der which may vary dependmg on

@ the level of knowledge experience and expertise of th'e consumer"

financial service being. availed by tne consumer;

- (iii) the appropriateness ‘of a financial product or ﬁnanc1al service for -

different classes of consumers; and

(iv) the extent of dependence of the’ consumer. on the financial serv1ce
prov1der : :

(b) consumers must ordlnarily take respon51b111ty for the1r transactional dec1-

SlOI]S

() any obhgatlon 1rnposed ona fmanc1al service prov1der should be reason- ’

ably commensurate with the benefits for consumers, considered in general

terms, Wthh are expected to result from the imposition of that obligation; -

desirable in the interests of consumers and. therefore -

@y barriers to competitlon ow1ng to adverse effects of regulatory ac-
: - 30° -

tions should be m1n1m1sed and’

(u) there should be competitlve neutrahty in the treatment of ﬁnanc1al
' service prov1ders : :

' (e) fac111tatmg access to financial products and fmanc1a1 services is desxrable

in the mterests of consumers; and

(3] mnovation in financial products and ﬁnanc1al services is desu‘able in the,'
‘interests of consumers. Ceoil -, -

In: 1nterpret1ng this Part and in dlschargmg its functlons or exerc1smg its powers _
under-this Part, if the Regulator perceives a conflict between any of the princi- -
ples contained in sub-section (1), or if more than one interpretation is possible,
the Regulator must reconcile and manage the conflict giving preference to the.
principle which would be the most relevant for furthering its objectives under .
this Part.

10

(a) the level of protection required by a consumer and the level of care re- - ;

. '15‘ R
(i) the nature and degree of risk embodied in the financial product or :

- 20 n

25

- (d) competition in the markets for ﬁnanc1a1 products and financial services is .~ -

35

40
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(3) The Regulator must also take into account 1nformatron rece1ved from the Re-
- dress’Agency under section 123 whlle dlschargmg 1ts functlons and exerc1smg N
1ts powers under this Part ' - : :

CHAPTER 18

s o PROTECTION OF CONSUMERS

' Requirement of -
‘85.. (1) A financial service prov1der must exercise profess1onal dlllgence wh11e enterlng professional

-into a ﬁnancral contract or dlschargrng any obl1gat1ons under it. . L diligence.

(2) In this sect1on professronal dlllgence means ‘the standard of sk111 and care
o that a financial service provider would be reasonably expected to exercise to-'
10 wards a consumer, commensurate w1th - :
\ (a) honest market practlce
(b) the prrncrple of good faith;
. (c)' the level of knowledge expenence ‘and expertrse of the consumer

. (@ the nature and degree of risk embodled in the ﬁnancral product or. ﬁnan- '
15 o _cial'service being availed by the consumer; and-~ - ‘

“(e) the extent of dependence of the consumer on the ﬁnancral servrce prov1der:

- 86. (I) An unfalr term of anon-negotlated contract w111 be vord .- . 707 Unfairtermsin . -
: : - S el . .. financial contracts.

N (2) A term 1s unfalr 1f 1t = 7

) (a) causes a srgmﬁcant 1mbalance in the rlghts and obhgatlons of the partles
20 .- under the financial contract, to the detriment of the consumer; and ‘7
' " (b) isnot reasonably necessary to protect the legrtrmate 1nterests of the flnan-‘_ o

- cial serv1ce provrder o O S '
_ (3):'The factors to be taken mto account whlle deterrnlnlng whether a term is un-,;
: fairlnclude—, ' _ S el SRR
25 ° - (a) the nature- of the ﬁnancral product or ﬁnancral serv1ce dealt w1th under #
' S the financial contract; : ‘ S :
* (b) the extent of transparency of the term

(c) the extent to which the term allows a consumer to compare it. w1th other
o ﬁnancral contracts for similar ﬁnancral products or financial servrces and

300 A ~ (d) the financial contract asa whole and the terms of any other contract on -
o wh1ch it is dependent I T

- (&) The Regulator may spec1fy an 1llustrat1ve hst of terms that are cons1dered to be'
unfalr terms. under this sectlon SR 3

- (5) A term 1s transparent 1f it— _' ' o - »
s .‘_‘ - (a) is expressed in reasonably plam language that is hkely to be understood' g
) by the consumer A : .
(b) is legrble and presented clearly, and .
(c) is readlly avallable to the consumer ahected by the term ' .
o (6) If a terrn of a ﬁnanc1al contract is determlned to be unfarr under sub sectlon'
40 (3, the parties will contlnue to be bound by the remaining terms of the ﬁnan-

~cial contract to the extent that the hnancral contract is capable of enforcement
- wrthout the unfalr term. . - ~ Ll




" Non-negotiated
contracts.

Terms that are
‘unaffected.

Unfair conduct
prohibited.

Misleading
conduct.
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" 87. (1)

In this Chapter, “non-negotiated contract” means a contract whose terms, other_ :
than the terms contained in section 88, are not negotiated between the partles

' _ to the ﬁnanclal contract and. 1nc1udes -

@

@3

@

(@) a ﬁnanclal contract in which, relative to the consumes, the financial ser-
vice provider has a substantially greater bargalnmg power i in determining
.the terms of the financial contract; and

(b) a standard form contract.

In this section, “standard form contract” means a financial contract that is sub-
stantially not negotlable for the consumer, except for the terms contalned in .
section 88.

Even if some terms of a ﬁnancial contract are negotiated in form, the financial
contract may be regarded as a non- negonated contract if so 1nd1cated by - ’

(@) an overall and substantlal assessment of the ﬁnanclal contract; and
(b) the substanual circumstances surroundrng the ﬁnancral contract

In a claim that a financial contract is a non-negotiated: contract, the onus of ,

~ demonstrating otherwise will be on the financial service provider.

~88-., (1)

@

89. €))

@

90. (1) -

Section, 86 does not apply to a term of a financial contrdct 1f it—

(a) deﬁnes the subject matter of the financial contract

(b) sets the price that is pald or payable, for the provision of the financial
product or financial service under the financial contract and- has been -
clearly disclosed to- the consumer; or : .

(0 is requlred or expressly permltted under any law or regulatlons

The exemption under sub-section (1)(b) does not apply toa term that deals

‘with the payment of an amount which is contmgent on the occurrence or non-
- occurrence of any partrcular event,

Unfair conduct in relatlon to ﬁnanclal products or ﬁnanc1a1 serv1ces is prohlb- N
ited. : : :

In this Chapter “unfair conduct” means an.act or omlssmn by a financial service .

_provider or its financial representative that srgmﬁcantly impairs, or is likely to

significantly impair, the ability of a consumer to rnake an 1nformed transac-
tional decision and includes- . . - . :

(@) misleading conduct under section 90; |

((2)] abu'sive'conduct_under- section 91; and
“(¢) such other conduct as may be specified.

,..

Conduct of a financial service prov1der orits financial representanve in relation

to a determinative factor is misleading if it is likely to cause the consumer to ~
“take a transactional decision that the consumer would not have taken other-

wise, and the-conduct involves —

(@) providing the consumer with inaccurate information or information that
the financial - service provrder or ﬁnanc1a1 representatlve does not beheve_ ‘
to be true; or- : : ‘
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) prov1d1ng accurate mformatlon to the consumer in a manner: that is de-,v

ceptive. -

(2) In determlnlng whether a ‘conduct is mrsleadmg under sub- sectlon (1) the?'

following factors must be cons1dered to be “determmatlve factors” — -

s (@) the main characteristics of a financial product.or financial servrce includ- |

ing its features, benefits and risks to the consumer;

(b) the consumer’s need for a particular ﬁnanc1al product or ﬁnanc1al service

- or its suitability for the consumer;

_ (¢) the consideration to be pa1d for the ﬁnanc1al product or ﬁnanc1al service
10 . ~ or-the manner in which the con51derat10n is calculated -

(d) the existence, exclus1on or effect of any term m a ﬁnanc1al contract which.

s materral term in the context of that ﬁnancral contract;

o) the nature attributes and rights of the financial service prov1der 1nclud1ng

it 1dent1ty, regulatory status and afﬁhatrons and ,
15 P the rlghts of the consumer under any law or regulations.

91 (n A conduct of a frnanc1al service provrder or its ﬁnanc1al representatwe in rela
tion to a ﬁnanc1al product or financial service 1s abusive if i it -

“(a) 1nvolves the use of coercron or undue 1nﬂuence and

(b) causes or is hkely to cause the consumer to take a transacnonal decision

20 s -that the consumer would not have taken otherwrse

Abusive conduct.

(2) In determmmg whether a conduct: uses coercron or undue 1nﬂuence the f01-~ ‘

lowmg must be consrdered -

(a) the timing, locatlon nature or pers1stence of the conduct
(b) the use of threatemng or abusive language or behavrour

25 () the exp101tat10n of any particular misfortune or circumstance of the con-
sumer, of which the financial service provider is aware, to influence the *
consumer s-decision with regard to a financial product or ﬁnanclal service; .

@ any non- contractual barriers- 1mposed by the financial service provider
where the consumer ‘wishes to exercise r1ghts under a. ﬁnancral contract,

30 - including -
(i) the right to terminate thé ﬁnanc1a1 contract

:(ii) ‘the right to switch.to another flnanc1a1 product or another ﬁnanc1a1 -

service provider; and

(e) athreat to take any act1on dependmg on the c1rcumstances in whtch the .

35 . : threat is made

_ CHAPTER 19

PROTECTION OF PERSONAL INFORMATION

92. In th1s Chapter personal 1nformat10n means any 1nformat10n that relates to a
consumer or allows a consumer S 1dent1ty to be inferred, dlrectly or 1nd1rectly, and
40 1ncludes - - : .
(a) name and contact 1nformat10n , ‘
(2] b1ometr1c 1nformat10n in-case of 1nd1v1duals

: Meaning of |

personal
information.
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(c) information relating to transactions in, or holdings of, financial products;
(d) information relating to the use of financial services; or
(e) such other information as may be specified.

Principles
governing use of
personal
information.

93. (1) A financial service provider must —

(a) not collect personal information relating to a consumer in excess of what
is required for the provision of a financial product or financial service;

(b) maintain the confidentiality of personal information relating to consumers
and not disclose it to a third party, except in a manner expressly permitted
under sub-section (2);

(c) make best efforts to ensure that any personal information relating to a
consumer that it holds is accurate, up to date and complete;

(d) ensure that consumers can obtain reasonable access to their personal in-
formation, subject to any exceptions that the Regulator may specify; and

(e) allow consumers an effective opportunity to seek modifications to their
personal information to ensure that the personal information held by the
financial service provider is accurate, up to date and complete.

(2) A financial service provider may disclose perconal information relating to a
consumer to a third party only if —

(a) it has obtained prior written informed consent of the consumer for the
disclosure, after giving the consumer an effective opportunity to refuse
consent;

(b) the consumer has directed the disclosure to be made;

(c) the Regulator has approved or ordered the disclosure, and unless prohib-
ited by the relevant law or regulations, the consumer is given an opportu-
nity to represent under such law or regulations against such disclosure;

(d) the disclosure is required under any law or regulations, and unless pro-
hibited by such law or regulations, the consumer is given an opportunity
to represent under such law or regulations against such disclosure;

(¢) the disclosure is directly related to the provision of a financial product or
financial service to the consumer,.if the financial service provider —

(1) informs the consumer in advance that the personal information may
be shared with a third party; and

(i) makes arrangements to ensure that the third party maintains the
confidentiality of the personal information in the same manner as
required under this Part; or

(f) the disclosure is made to protect against or prevent actual or potential
fraud, unauthorised transactions or claims, if the financial service provider
arranges with the third party to maintain the confidentiality of the per-
sonal information in the manner required under this Part.

(3) In this section, “third party” means any person other than the concerned finan-
cial service provider, including a person belonging to the same group as the
financial service provider.

Regulations 94. The Regulator may make regulations to -
regarding personal |

information. (a) provide additional requirements for the collection, storage, modification

and protection of personal information by financial service providers, in-
cluding -
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(1) the manner of mamtenance of records of personal 1nformat10n and
the time- penods for which the records are to be maintained; and -

(u) the manner- in which records of personal 1nformat1on should be_ L

. dealt with after the exp1ry of the spec1ﬁed period;

5 (b) exempt a class of ﬁnanc1al service prov1ders from the appllcatlon of all or

“any portion of this Chapter or modify the manrier.in, or extent to which,

“all or any portion of the Chapter apphes to them subJect to any spec1f1ed_

conditions; or °

(c) estabhsh mechamsms to.ensure' that consumers have access to and are

10 7 .- ..givenan effectlve opportumty to seek modlﬁcatrons to the1r personal in-
' format1on : : S . :

CHAPTER 20

REQUIREMENT OF FAIR DISCLOSURE

95 (1) A fmanc1al servrce prov1der must ensure fa1r d1sclosure of 1nformatron that is o

Initial disclosures. -

15 f l1kely to be requ1red by a consumer to make an mformed transactlonal dec131on i

(2) In order to const1tute fa1r dlsclosure the mformanon must be provrded =

“ay sufﬁcxently before the consumer enters mto a fmanc1al contract ) as to
' allow the consumer reasonable time to understand the 1nformat10n

‘(b) in writing and in a manner that is l1kely to be understood by a consumer_,___:z

20 _’ ‘ ‘ belongmg toa part1cular category; and

(c) 4in a. manner that enables the: consumer to make reasonable comparrson ,

~“of the firjaricial* product or fmanc1a1 setvice w1th other 51m11ar ﬁnanc1alv

products or ﬁnancral serv1ces

(3) The Regulator may spec1fy the types of mformatlon that must be drsclosed to
25 ~'aconsumer in relation to a ﬁnanc1al product or ﬁnanc1a1 serv1ce which may

_ mclude 1nformat1on regardlng -

B (a) main characterlstlcs of the ﬁnan(:lal product or ﬁnanc1al serv1ce mcludmg

its features beneﬁts and rlsks to the consumer;.

®) con51derat10n to be pald for ‘the financial product or. fmancral service or

30 : the manner in wh1ch the cons1derat10n is calculated

) c1al contract

1dent1ty, regulatory status and afﬁhatrons

' (c) ex1stence exclus1o ] ‘or effect of any term 1n the ﬁnancral product or ﬁnan- :

'(d) nature attrrbutes and rlghts of the ﬁnanc1al serv1ce prov1der 1nclud1ng 1ts ‘

T S ::(e) contact. detalls of the ﬁnanc1al service prov1der a' d the methods of com— 4

" munication to be used between the ﬁnanc1al serv1ce provrder and the con-
sumer;

* (H-rights of the consumer to rescmd a fmanc1al contract w1thm a spec1ﬁed

penod or

0 T (9) r1ghts of the’ consumer under any law or regulatrons

. 96. (1) A, fmancral service: prov1der must prov1de a consumer that is ava1lmg a ﬁnan
c1al product or ﬁnanc1al serv1ce prov1ded by it, w1th ‘the.- followmg continuing
dlsclosures - . : .

¢ Continuing - .
: drsclosures



Regulations
regarding
disclosure .
requirements,

' Responsibiiity of

financial service -

providers.

" - Regulations

¢ . regarding redress

* of complaints.
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(2)

49

(a) any material change to the information that was requlred to be disclosed
under section 95 at the time when the consumer m1t1a11y availed the fi-
nancial product or financial service;

(b) information relatlng to the status or performance of a financial product
held by the consumer, as may be required to assess-the rights or mterests,
in the financial product or financial service; and -

© any other information that may be spec1ﬁed
A contmumg dlsclosure must be made -

(a) withina reasonable time- penod from the occurrence of any materlal change
or'at reasonable penodlc mtervals as applicable; and :

(b) in writing and in a manner that is. likely to be understood by a consumer

belongmg to that category.

(3) The Regulator may spec1fy ~

97.

(1)

(a) the nature of information that must be dlsclosed on a continuing basis to
. a consumer that has availed of a spec1ﬁed financial product or financial
service;

~(b) the time-period w1th1n which contmumg dlsclosures of information areto

be made for a specified financial product or financial service; or

(c) circumstances in which the consumer will have anght to terminate the
flnanc1a1 contract upon a-continuing dlsclosure being made.

The Regulator may make regulatlons to -

(a) provide for the manner in which a dlsclosure of 1nformat10n relaung toa
financial product or financial service has to be made to a consumer; or

(b) exempt a class of ﬁnancral service providers: frorn the application of all. or-
any portion of this Chapter or modify the-manner in, or extent to which,
~all or any portion of the Chapter apphes to them, subject to any spec1fled
conditions. : . _

CHAPTER 21

REDRESS OF COMPLAINTS

A ﬁnanc1al service prov1der must have in place an effectlve mechanlsm to re-
ceive and redress complaints from its consumers in relation to financial prod-
ucts or financial serv1ces provided by it, or on 1ts behalf in a prompt and falr
manner.

(2) A financial service prov1der must mform a consumer, at the commencement of

' relationship with the consumer and at such other time when the mformatlon

s likely to be required by the consumer of =

99. ()

(a) the consumer’s right to seek redress for any complamts 1nclud1ng through
the Redress Agency, and :

*.(b) the processes followed by the fmancral service prov1der to receive and

" redress complamts from its consumers.

The Regulator must make regulations on the processes to be followed by a

- financial service provider to receive and redress complamts from its consumers

‘in an effectlve manner
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- (2) The regulations must provide for -

' (a) the process to be followed by a consumer to flle a complamt w1th afi- - L
nancial service provider and the time-period w1thm which the complamt e
‘must be filed; and ' : |

s ()] the process to be followed by a fmanc1al service prov1der to receive and, _
' - redress complaints and the t1me limits for each step of the process. .~ ‘

3 The regulatlons may, in add1t1on prov1de for —

(a) the time- perlods and intervals at Wthh 1nformanon under section 98(2) i I
-has to be’ prov1ded o - : '

‘10 E . (b) the form and manner in Wthh 1nformanon under section. 98 (2) has to be

provided, including a requirement to make the 1nformat10n avarlab]e on,
"a ﬁnancral service provider’s website; :

) a requlrement to maintain records of each complamt recelved bya frnan—
- cial service provider and the: measures taken for its redress

15 . - {(d) arequirement to submit per10d1c reports to the Regulator about the re-
S ceipt and redress of complaints in the spec1ﬁed manner; »

’ (e) an alternate dlspute resolutlon mechamsm for complamts in relatron to
' specified financial products or financial services to be followed after orin. ..
place of, the financial service provrder s redress process;

20 » B (f) the process to be followed where" two or more financial serv1ce prov1ders o Sl
~ ' o - may be’ Jomtly responsible for the redress of a complarnt or C

(g) any other matter relevant to the redress of complalnts

o CHAPTER 22.

SUITABILITY OF ADVICE FOR RETAIL CONSUMERS

P ' - e T . » ) ’ ~~ Assessment of
.. 25 '100. (1) Areta11 advrsor must— ST L o :- R surtablhty ? !
(@) make’ all efforts to obtam correct -and adequate 1nformat10n about the' e I

relevant personal c1rcumstances of a retail consumer; and- _ LT o

(b) ensure that the advice given is suitable for the retail consumer after duef"
7 " consideration of the relevant personal c1rcumstances of the reta1l con- -
30 ©C. sumer

(2) If it is reasonably apparent to the reta1l adwsor that the ava1lable mformanon '
regardmg the relevant personal. circumstances of a retail consumer is incom- -
plete or inaccurate, the advisor must warn-the: retall consumer of the conse- , -
-quences of proceedlng on the basis of 1ncomplete or inaccurate mformatlon

35 - (3) If a retail consumer mtends to avail of a fmancral product or financial service -

- that the retail adv1sor determmes unsurtable for the retall consumer; the retail -
adwsor - : :

(a) must clearly commumcate its adv1ce to the retall consumer in wr1t1ng and S : ;
- . 1
in a manner that is likely to be understood by the retail consumer; and” - o

4 ' (D) may prov1 e the fmanc1al product or financial °erv1ce requested by there- -« - S
' tail consumer only after complying with clause (a) and obtammg awritten = el
acknowledgement from the retail consumer. o
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E f:g;ﬁ;‘;“s .1 101. (1) The Regulator must specify the financial products or financial services which
suitabilityof ' o may be provided to retail consumers or q_class‘ of retail consumers, only after "
.advice.. '~ . advice hasbeen given to them under section 100.’ s :

 (2) The Regulator maytépecify -

(@) the type of enquiries that need to be made to determine the relevant per- = s
sonal circumstances of retail consumers for a financial product or financial -
service; or ’ : , ' : :

(b) that certain types of communiéations issued by arﬁna'ncia'lj service provider
to a retail consumer wotild not constitute advice for the purposes of sec-
tion 100. : co B S 10

3 ‘The Regulator must take into account the following factors while ‘making reg-
ulations under sub-section (1) -~ : :

(a) the extent to which the cost of seeking 'inform‘ation about the relevant.
personal circumstances of retail consumers might restrict the access of :
retail consumers to the financial product or financial service; and B
o (b} sufficiency of the disclosures made under sections 95 to 97 to allow retail .

- consumers to assess the suitability of the financial product or financial
service for their purposes. ‘ o

!

Dealing with . g e o
conflict of interests. 102. (1) Are t_aﬂ adWSQr mUStv v ey »

(a) provide a retail consumer with information regarding any conflict of in- . '26‘
terests, including any conflicted remuneration that the retail advisor has
received or expects to receive for making the advice to the retail con-
sumer; and o S -

* (b) give priority to the interests of the retail constimer if the advisor knows, .
or reasonably ought to know, of a conflict between — - - = . LT 25
(@) its own iriterests_ and the interests of the retail consumer; or
(i) the interests of the concerned financial service provider and inter-
. ests of the retail consumer, in cases where the advisor is a financial
‘representative. ' : '

(2) The information under sub-section (1)(a) must be given to the retail consumer .. 30
in writing and in a manner that is likely to be understood by the retail consumer
and a written acknowledgement of the receipt. of the information should be -
obtained from the retajl consumer.- ' -; :

(3). The _Reglilatoi‘ may' specify —
(@) the circumstances in which a benefit received by a retail advisor would, 35
or would not, be considered to be a conflicted remuneration; or T
- ~ (b) the nature, type and structure of benefits permitted to be received by a’
 retail advisor for a financial product or financial service: :

© " (4) In this section, “conflicted remuneration” méans any benefit; ' whether mone-
' tary or non-monetary, derived by a retail advisor from persons other than retail. 40
consumers, that could, under the circumstances, reasonably be expected to in- -
* fluence the advice given by the retail advisor to a retail consumer.
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CHAPTER 23

OTHER POWERS AND FUNCTIONS OF THE . REGULATOR

103 (1) The Regulator must — |

(a) rnake regulatlons to carry out the purposes of th1s Part;: =
) issue. ‘guidance to financial service providers. in respect of any matter re-

(l) the Part expressly requ1res or enables the Regulator to make regu-

. lations on such matter; or
(u) a formal application seekrng guldance has been made to 1t

© superv1se or cause to be supemsed financial service providers to ensure
comphance w1th the prov1s1ons of th1s Part and the regulations made un-
der it;. : -

(d) take appropnate enforcement actions to deal w1th the v1olat10n of the
prowsrons of this Part or the regulations. made under it; and

(e) carry out ﬁnanc1al awareness programmes

@ The Regulator must make regulatlons w1th1n six’ months from the commence-

ment of thrs Part to prov1de -

(a) the amount under section 2(140) for the purposes of determmmg whether v

" a consumer is a retail consumer, wh1ch may vary for dlfferent financial
products or financial services; -

~ (b) the manner of determining 1f the value of a fmanc1a1 product or of a f1

~nancial service rendered mieets the value of the amount spec1f1ed for the -

purposes of section 2(140); and
(¢) the net asset Value and turnover for the purposes of sectlon 2(61 )

3 The Regulator may from trme to time modlfy the regulatlons made under sub-

sectron (2)

104. (1) A ﬁnanc1al service provrder must ensure that no 1nd1v1dual deals w1th con-
sumers in connection with the provision ofa fmanc1al product or financial ser-
- vice by it or on its behalf, including as an employee or financial representatlve,

unless that 1nd1v1dual is reg1stered w1th the Regulator ~

(2) “The Regulator may specrfy -

(a). the situations in wh1ch an 1nd1v1dual would or would not be- consrdered '

- tobe worthy of dealing W1th consumers;

) the eligibility requlrements to be satisfied by-an 1nd1v1dual in order fo be
reglstered in respect of spec1ﬁed fmanc1al products or fmanc1al servrces
or

ferred to in this Part or the regulatrons made under it, whether or not .

General functions

. -of the Regulator.

Registration of ‘
_ individuals dealing
" with consumers.

(¢) acode of conduct expected to be followed by an mdmdual who is reg13- U

tered in respect of specrfled ﬁnanc1a1 products or fmanc1al servrces

105 (1) A fmanclal service prov1der must f11e specrﬁed mformatmn w1th the Regulator
- in relatlon to- - -

(@ any flnanc1al product that 1t proposes to offer to consumers, or .

File and use

_process for

. financial products. -
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(b) any mater1al varjation to a ﬁnanc1a1 product already offered to consumers.

@ A ﬁnanc1al service provrder must not offer a ﬁnanc1a1 product referred to in -
_sub- section (1) to consumers unless ~ :

(a) it has filed the specified 1nformat10n with the Regulator in respect of the =
financial product; and . "5

(b) a period of sixty days has elapsed from the date of filing of the specrﬁed‘ :

1nformat10n with the Regulator 7 g
(3) The Regulator may seek any add1t10na1 1nformat10n or clarlﬁcatlons in relation.
to the product from the financial service provider during the period of 51xtyr,
~ days and the financial service provider must prov1de the same. : S 10

" (4) If the Regulator does not seek any addmonal 1nformat10n or clarifications, the' '
financial service provider can commence offering the product to consumers .
after the expiry of the perlod of sixty days

(5) The Regulator must spec1fy -

v (a) the 1nformat1on requ1red to be filed with it in relation to any financial 15
product or a material variation to a financial product; and .

(b) what would, or would not, constitute a matenal variation to a flnanc1a1 _
product

Restrictionson 106 (1) The Regulator may specify —

- financial contracts.

(a) the terms and conditions that are to be, or are not to be, included in ﬁnan-_’ S 20
cial contracts with specified consumers for specified ﬁnanc1a1 productsor
financial serv1ces or

(b) restrictions on invitations or 1nducements to enter into ﬁnanc1a1 contracts
with specified consumers for specrﬁed financial products or financial ser- = .
vices: . : , S 25

(2) Any regulanons made under stib-section (1) must be accompamed by a state- .
ment explaining - ' —

(a) the other interventions made or considered by the Regulator to.address -
the concerns sought to be addressed through the regulations;and

. (b) the reasons why such other 1ntervent10ns were or would be 1nsufﬁc1ent in "30 :
- the view of the Regulator, to address the concerns sought to be addressedv
through the regulanons ' »

E —'2‘331’0’-‘:1“;2%:5' 107 @) Any act or omission by a financial representative of a ﬁnanc1al service prov1der :
p?:‘?igers for ° - in connection with the provision of a financial product or financial service on -
financial i . behalf of the financial service provider, will also be deemed to be an act or 35

representatives. . - omission by the financial service prov1der

(2) Nothing contalned insub-section (1) will make a ﬁnanc1a1 service prov1der
respon51ble for an offence commltted by a fmanc1a1 representatlve

CHAPTER 24 :

~ REDRESS AGENCY . - S a0

gzg:;l;n:gn?f 108. (1) The Redress Agency w1ll redress the complalnts of retall consumers recelved

directly or forwarded by the Regulator, in cases where
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(a) the complainant has already made a complaint to the respondent and —
(i) the respondent has failed to resolve the complaint within the time-
period specified by the Regulators; or
(ii) the complainant is not satisfied with the resolution of the complaint
by the respondent;

(b) proceedings concerning the subject-matter of the complaint are not pend-
ing before any other competent court, tribunal or other authority set up
by or under any other law for the time being in force; and

(c) afinal order on the subject-matter of the complaint has not been made by
any other court, tribunal or other authority.

The Redress Agency may in exceptional circumstances accept a complaint even
if the conditions under section (1)(a) have not been satisfied.

The Redress Agency must discharge its function in a fair, informal, economical
and expeditious manner, through -

(a) mediation between the complainant and respondent to arrive at a volun-
tary settlement of the complaint; and

(b) if a complaint is not redressed through mediation, adjudication of the
complaint.

The Redress Agency must-put in place adequate systems, processes and in-
frastructure to enable it to discharge its functions in an efficient and effective
manner.

The following powers must be exercised by the Redress Agency Board and
cannot be delegated to any other person —

(a) making the bye-laws of the Redress Agency and regulations under section
117;
(b) appointing adjudicators under section 110;

(c) adopting the annual budget of the Redress Agency under section 122(1)(a);
and

(d) adopting the annual report on the discharge of the Redress Agency’s func-
tions under section 123.

The Redress Agency must appoint adjudicators having appropriate qualifica-
tions and experience, in accordance with its bye-laws.

Adjudicators appointed by the Redress Agency must be persons of ability, in-
tegrity and standing who have -

(a) shown capacity in dealing with consumer protection issues, including re-
dress of consumer disputes; or
(b) knowledge and expertise in the fields of law or finance.

The terms of appointment of a person as an adjudicator must ensure the inde-
pendence of the person appointed.

The powers and functions of adjudicators under this Part may not be delegated
to any other person.

Restrictions on the
power to delegate.

Appointment of
adjudicators.
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CHAPTER 25
PROCEEDINGS BEFORE THE REDRESS AGENCY

111. (1) A complaint that is received directly by the Redress Agency or forwarded by‘

thee Regulator must be screened before it is referred for mediation.

~ (2) The Redress Agency méyvdismiss_ a-complaint ﬁpon‘screening, or at any later s

time when the relevant information comes to its knowledge, on any of the
following grounds - - e . S

(a) the complaint does.not satisfy the conditions contained in section 108 (D); 3

or .
- (b) the complaint is prima facie frivolous, malicious or vexatious.

(3) A dismissal of a complaint by the Redress Agency must be accompanied by a
- statement in writing giving the reasons and grounds for the dismissal. - )

(4) A complaint that is not dismissed under this section must be referred to a

- mediator for mediation. :

(5) If a complaint is allowed to procéed for"m»ediation under sub-section (4) no le-

gal proceedings concerning the subject-matter of the complaint can be brought

15

before any other court, tribunal or other authority while the matter is pending K

" before the Redress Agency.

112, (1) The mediator must assist the complainant and respondent to arrive at a volun-
settlement process. . : A

tary settlement of the complaint.

' (2)rif the complainant and the respondent arrive at a settlement through medi-

ation, the mediator must record the settlement in writing in the form of a

.20

settlement agreement to-be signed by the complainant, respondent and the -

mediator,

(3) -A complainant may challenge the settlement agreement before an adjudicator =

only on the ground that the consent to the settlement agreement was obtained

- by coercion, undue influence, misrepresentation or fraud.

(4) The settlement agréémeﬁt, unless it is determined to be invalid by the adjudica- .

tor, will be binding on the complainant and respondent and will be enforceable

" as though it were a decree of a civil court. -

(5) A complaint will be referred to an adjudicator for determination if any of the

(a) a settlement agreement has not been arrived at within the time limit set

out under the regulations;

(b) the mediator is of the view that a settlement is not possible in the facts

and circumstances of the case and informs the complainant and the re-
spondent in writing of the decision along with reasons; or- ‘

(c) a settlement agreement is fo'l'md.by anvadjudi(;a:t,or t70«berii1valid under

sub-section (4).

113. (1) An édjudicatéf to whom a Edmp_léint has been referred must - - )

(a) examine the complaint, in accordance with the regulations made in this
regard; e S o

following events occurs and the complainant has not withdrawn the complaint
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® determme the complalnt with reference to what is equ1table in the cir- -

cumstances, with due regard to - -

(i) the provisions of thlS Act and the regulat1ons bye- laws and guld- ‘

- ance under it;,

i (ii) the terms of the financial contract between the complamant and the o

_ respondent, ‘which, forms the basis of the: complamt
: (iii) any code of conduct apphcable to the respondent; and

(iv) past determmatlons made by the Redress Agency in s1m11ar cases :

and : S
- commumcate the determ1nat10n made by the adjudlcator to ‘the com-

. plainant and the respondent in wr1t1ng, in the form of an adJud1catlon

order.
(2) The adJudlcatlon order must ~ '7 '

(a) set out the reasons for the determmatlon

“(b) be sxgned by the adJud1cator and _ .

(c) inform the complamant and the respondent of the1r rlght to appeal aga1nst
~ the adjudication order before the: Tr1bunal o

M) If the adjudlcator determines a complalnt 1n favour of the complamant the
adjudlcauon order may — , S v

- (@) makeé an award agalnst the respondent of such amount as the adJud1cator

consxders fair- compensatlon subject to the 11m1ts prov1ded in the regula—
tions for-any — : :

() financial loss suffered by the complamant or

(i) loss or damage. caused on account of material dlstress or materlal

inconvenience suffered by the  complainant; or

~ (b) direct that the respondent take such steps in relation to the complalnant '

as the adjudicator considers _]LlSt and appropnate

(4) An adjudlcatlon order prov1d1ng for compensatlon may also prov1de for the

amount payable under the award to bear. 1nterest at such rate and from such -

B

date as set out in the award

(5) An adjudication order i is enforceable in the same manner as though it were a-

decree of a civil court

.Any person aggrleved by an adjudlcauon order may challenge it in’ appeal before
the Tr1buna1 S

No court tr1bunal or other authority will hear a c1a1m on an 1ssue that relates

directly and substantially to the subject-matter of a complaint on which an adju:
dication order has been made under section 113, except an appeal under section

-114.

“Any wilful contravention of an adjud1cation order made by the Redress Agency is
. pun1shable asa Class B offence under this Act '

' CHAPTER 26

REDRESS AGENCY’S PROCEDURES

[¢)) “The Regulators must make regulations to provide for.—

Appeal to the

~ Tribunal.

. Finality of orders.

Offence. : o

_Regulations "

relating to Redress

- Agency’s'
- procedures. - -
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(u) the time limit within which a"complainant has: to submit a complaint to -
~ - the Redress:Agency or to the Regulator and the circumstances; in which
the time limit may be extended by the Redress Agency; and

(b) the monetary limit on the award of compensation that may be made by -
" the Redress Agency, which may contain — o ) s

)] different limits for different kinds of complamts or

(iD) ‘lower sub- limits for compensation awarded on the grounds of dlS-‘
tress or inconvenience suffered by a complamant

(2) Except as contained in sub-section (1), the Redress Agency must make regu-
lations. to provide for the procedure to be followed for recelvmg, screening, 10 -
mediation and adJudlcatlon of complalnts

(3) Regulatlons made under sub section (2) may, among other thmgs -

(@) fix the tlme -periods for the 1nterna1 proceedmgs of the Redress Agency,

(b) provide for the circumstances in which a complalnt would be accepted by
the Redress Agency even if the condltlon under sectlon 108(1)(a) hasnot 15
been satisfied; : : : S

© prov1de for the reference of a complamt in 1dent1f1ed circumstances and
with the consent of the complainant, to another body, as may be provided
" in the bye-laws, with-a view to its bemg determlned by that body mstead .
of the Redress Agency; _ 20

g NG provide a list of matters Wthh are to be taken into account by adjudlcators' e
i~ - " indetermining whether an act or omission was fair and reasonable;

(e) make provision as to the evidence which may be required or-admitted,
the extent to which it should be oral or written and the consequences -
of a person’s failure to produce any 1nformat10n or document which that - 25
person has been required to produce; : : S

- (/) provide for the c1rcumstances and the manner in wh1ch an’ adjudlcator _
" may award costs; :

@ prov1de for the fees to be levied from ﬁnancral service prov1ders under sec- ..
tion 122(1) (b) for the establishment and operation of the Redress Agency; 30 -
“and ‘ S S -

- ) provide for the fees payable by respondents to the Redress Agency under g
o section 122(1)(a), which'may vary for different kinds— of complaints.

' vAv‘lig}‘l‘d‘g?r“;’fz‘sﬁ 118. The adjudlcators are not bound by the procedure 1aid down by the Code of le' .
: courtp smoen Procedure, 1908 (5 of 1908) but have the same powers as a c1v11 court does under 35
the Code of Civil Procedure, 1908 (5 of 1908) in respect of -

(@ summonlng and enforcmg the attendance of any person and exammmg
- them on-oath;

()] requ1r1ng the discovery- and productron of documents v
(c) receiving evidence on afﬁdav1ts : o R 40
(d) issuing commlss1ons for the examination of w1tnesses or documents '
(e) rev1ew1ng its dec151ons o i ’ :

A (f) dlsmlssmg an application for default or dec1d1ng it ex parte

(g) setting aside any order of d1smlssal of any apphcatlon for default or any
order passed by it ex-parte; and . : : 45

~(h) any other matter that may be. spec1ﬁed by the Regulators
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119 (1) The- Redress Agency must make use of modern technology to 1mprove access  Useof ‘eChmlogy

. to the Redress Agency and to enable it to drscharge 1ts functlons in an efﬁc1ent
manner. - ' o S e

(2) The use of modern technology will mclude use of mechamsms that allow -

(@) partles to submlt documents and 1nformat1on to the Redress Agency through
electromc means; :

() part1es and other concerned persons to part1c1pate in the processes of the
T Redress Agency from remote locatrons without belng physrcally present

© electromc filing. and management of complamts RO .
" (d) use of automated systems for scheduhng the’ hearlng of complamts and

o (e) providing of electromc ‘access to- complarnt related 1nformat10n to the par- "
©  tiestoa complalnt i : : :

(3) If a complamant accesses the Redress Agency us1ng a mechamsm that allows'f
parties to- participate in the processes of the Redress: Agency from remote lo-

cations without being physmally present the respondent must also access the'

Redress Agency in the same manner ' :

- CHAPTER 27

OTHER PROVISIONSVGOVERNIN/_G‘ _THE REDRESS' AGENCY_. .

The adjud1cator has the power to award reasonable costs agamst the respon-—

dent and in favour of the complainant or the Redress Agency, for the purpose of

_ providing a contribution to resources “deployed in dealing with the. complaint,

if in the opinion of the adjudrcator the respondent’s conduct was improper or’
led to an unreasonable burden on the complalnant or the Redress Agency '

The adjudlcator has the’ power to award reasonable costs agarnst the com-'
plainant and in favour of the Redress Agency, for the purpose of prov1dmg’ '
a contrlbutron to resources deployed in' dealing with the complaint, if in the
opinion of the adjudicator, the- complaint is found to be without foundation or
merit or the complamants conduct was improper or led to-an- unreasonable o
E burden on the respondent or the Redress Agency .

3) ‘The adJud1cator may;, wh1le makmg an award of costs, order that the amount
* payable under the award bears 1nterest at a rate and as from a date stated in |

o the adjudlcatron order

3121, f(1)
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An amount due under -an award made in favour of the Redress Agency is re: -
coverable asa debt due to the Redress Agency '

The Redress Agency may, by notrce 1n wr1t1ng g1ven to any person who is a-
party to a complamt require that person to provide any required 1nformat10n :

or documents which the Redress Agency con51ders necessary for the determr- :
nation of the complaint.: ST

(2) The 1nformat10n or documents must beé prov1ded or produced -

(@, before the end of such reasonable perlod as may be requlred by the Re- s
. dress Agency, and™ T . . -

(b) in_the case of 1nformatron in such manner or form as may be requrred by -
the Redress Agency Coe - . :

" Power to call for.
information. .



" Funding.’

Sharing of

information with .

the Regulators.

Performance of the
Redress Agency.
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122. (1) Funds for the estabhshment and operatron of the Redress Agency will cons1st
- of-

(a) allocations made by the Central Government of such sums of money as
it thinks fit, based on the annual budget to be prepared by the Redress

Agency and submitted to the Central Government before the start of each :

financial year;

(b) fees collected from financial service prov1ders in the manner prov1ded
under regulations made by the Redress Agency;

“(c) fees collected from respondents in the manner prov1ded under regula—
tions made by the Redress Agency; and

(d) costs -1mposed on the parties under section 120.

(2) The Redress. Agency must take into account the expenditure expected to be in-
curred by it in carrying out its functions and the finds availablé from other
sources while determining the amount of fees payable by financial service.
providers for funding the Redress Agency.

(3) The Redress Agency may collect the fees under sub section (1) ) through the
Regulator.

plaints received, considered, settled and determined by it, with the Regulator on.
an ongoing basis, in order to fac1l1tate the Regulator in effectively carrymg out 1ts
functions.

124 (1) Prior to the commencement of each’ year the Regulators must, in consultation A

‘with the Redress Agency, determine —
(@) the productivity, timeliness and service quahty targets expected to be
achieved by the Redress Agency in that year;

(b) the acceptable level of deviation from the targets determmed under sub-
section (a); and

© the systems to be used to accurately measure the functtonmg of the Agency V

(2) The targets and syster_ns determined ‘under sub-section €3] r_nust—A

(@) promote transparency,

(b) provide an accurate representat1on of funct1on1ng of the Redress Agency;
(c) consider the' requ1rements of persons appearmg before the Redress Agency;
(d) prov1de objective methods of measurement where possible;

(e) prov1de subjective methods of measurement where objectwe measure-
ments are not possible; and.

(/) incorporate global best practices in the measurement of funcnomng of .

bodles set up to address consumer complaints.

-(3) The targets under sub- sectron (1)(a) may include targets relatmg to—

(@) the average cost per complaint expected to be incurred by cornplamants k

~ respondents or the Redress Agency;. - = -

(b) the number of cornplalnts expected to be processed by the Redress Agency |

within a given time-period; or

123. The Redress. Agency must, through the Data Centrc, share 1nforrnat10n on com- °
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(c) the average time expected to be taken by the Redress Agency for process-
ing a complaint.

(4) The Redress Agency must publish —

(a) the targets and systems determined under sub-section (1); and

5 (b) details of the Redress Agency's performance against the targets and sys-
tems determined under sub-section (1).

125. (1) In addition to the requirements contained in section 77, the annual report of
the Redress Agency must contain —

(a) areview of the Redress Agency’s performance against the targets and sys-
10 tems determined under section 124; and
(b) any other requirements specified by the Regulators.
(2) If the Redress Agency fails to achieve a target determined under section 124
and the extent of deviation exceeds the acceptable level determined under that
section, the annual report must include an explanation containing reasons for

15 the failure to achieve the target and the actions intended to be taken by the
Redress Agency to remedy the situation.

CHAPTER 28

FINANCIAL AWARENESS

126. (1) The Regulator must undertake measures to promote financial awareness.

20 (2) In this Part, “financial awareness” means the understanding and knowledge of
members of the public regarding financial matters, including, the —
(a) benefits of financial planning;

(b) rights and protections available to consumers of financial products and
financial services; and

25 (c) features, costs, risks and benefits of different financial products and finan-
cial services.

(3) The Regulator may, in discharge of the financial awareness function, make
regulations to -

(a) support the doing by other persons of anything that it considers would
30 enhance financial awareness; or

(b) arrange for other persons to do anything that it considers would enhance
financial awareness.

127. (1) The Regulator may establish a separate body corporate to carry out the promo-
tion of financial awareness.

35 (2) If the Regulator decides to establish a financial awareness body, it must -

(a) take such steps as are necessary to ensure that the financial awareness
body is, at all times, capable of discharging the function of promoting
financial awareness; and

(b) provide services to the financial awareness body which the Regulator con-
40 siders would facilitate the promotion of financial awareness.

Annual report of
the Redress Agency.

Duty to promote
financial
awareness.

Power to establish
a financial
awareness body.
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iﬁ:ﬁ:i::: " 128. (1) The Regulator must ensure that it has in place appropriate mechanisms to

sichitoe fingcial achieve and monitor the achievement of the financial awareness objective,
awareness. which include -

(a) the inclusion of a budget relating to financial awareness in its annual
budget; and

(b) the inclusion of an annual plan relating to financial awareness in its finan-
cial plan, which must set out -

(i) the targets of financial awareness for the year, which should, to the
extent possible, be in the form of quantifiable targets;

(ii) relative priorities of each of the targets;

(iif) measures planned to achieve the targets;

(iv) the manner in which the extent of achievement of each of the tar-
- gets is to be determined and monitored; and

(v) the allocation of resources towards implementing each of the tar-
gets.

(2) In addition to the requirements contained in section 77, the annual report of
the Regulator must include -

(a) details of the extent to which the targets for the year, as mentioned in the
annual plan, have been met;

(b) an explanation containing reasons for any failure to achieve the targets
stated in the annual plan and the actions intended to be taken to remedy
the situation; and %

(c) details of its latest accounts relating to the cost of pursuing the financial
awareness function.

(3) The Regulator must publish details of its performance against the financial
awareness targets determined under sub-section (1) (b)(i).

CHAPTER 29

ADVISORY COUNCIL ON CONSUMER PROTECTION

Establishment of v 4 g ’ :
ad‘;mfy councilon 129. (1) The Regulator must establish and maintain a Consumer Advisory Council to

consumer carry out the functions under section 49 while representing the interests of
protection. consumers.

(2) The functioning of this advisory council will be in accordance with Chapter 12,
other than in the aspects provided here.

(3) The Consumer Advisory Council will consist of a minimum of five and a maxi-
mum of nine members who are consumers or persons representing the interests
of consumers, to be appointed by the Regulator.

(4) The Regulator must ensure that the membership of the Consumer Advisory
Council gives a fair degree of representation to experts in the fields of personal
finance and consumer rights.

(5) While appointing the members of the Consumer Advisory Council the Regula-
tor must also take into account the need to ensure proper geographical repre-
sentation from across the country.
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130.

131.

132.

Part IV: 30. THE COMPETITION COMMISSION AND THE REGULATOR

(6) The Regulator must appoint one of the members of the Consumer Advisory
Council to be the chairperson of the Consumer Advisory Council of the Con-
sumer Advisory Council.

(1) The Regulator must take into account any representations or reports that are
made to it by the Consumer Advisory Council in discharge of its functions.

(2) If the Regulator disagrees with a view expressed, or proposal made, in the rep-
resentation or report, it must give the Consumer Advisory Council a statement
in writing of its reasons for disagreeing.

CHAPTER 30

INTERACTION BETWEEN THE COMPETITION COMMISSION AND THE REGULATOR

(1) The Competition Commission may submit its comments on draft regulations
issued by the Regulator for public consultation under Part III.

(2) The Regulator must take into account any comments that are submitted to it
by the Competition Commission.

(3) If the Regulator disagrees with any comments made by the Competition Com-
mission, it must give the Competition Commission a statement in writing with
its reasons for disagreeing.

(1) This section applies where the Competition Commission is of the opinion that
a negative effect has been created, or is likely to be created, on account of -

(a) a regulatory provision or practice of a Regulator or a combination of reg-
ulatory provisions or practices; or

(b) a feature, or a combination of features, of a market that could be dealt
with by regulatory provisions or practices.

(2) In this section —

.

(a) “negative effect” means the prevention, restriction or distortion of compe-
tition in a market for financial products or financial services;

(b) “regulatory provision” means any regulations, guidance or code issued by
the Regulator under this Act; and

(c) “feature of a market” means -

(i) the structure of a market for financial products or financial services
or any aspect of that structure; and

(if) the conduct, whether or not in the market for the concerned finan-
cial products or financial services, of financial service providers or
consumers.

(3) If the conditions contained in sub-section (1) are satisfied, the Competition
Commission must submit a report to the Regulator stating —

(a) details of the Competition Commission’s findings on the negative effect;
and

(b) its recommendation on actions to be taken by the Regulator.

Role of the
Consumer Advisory
Council.

Consultation for
draft regulations.

Report by the
Competition
Commission.
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133. (1)

(2)

(3)

4

134. (1)

(2

(3

135, (1)

2

The Regulator must, within the period agreed to between the Regulator and the
Competition Commission, provide a response to the Competition Commission
stating how it proposes to deal with the Competition Commissions report.

The response must state —

(a) whether it has decided to take any action, or to take no action;
(b) if it has decided to take action, what action it proposes to take; and

(¢) reasons for its decisions. -

The factors to be taken into account by the Regulator while deciding its re-
sponse must include -

(a) its principles, objectives and functions under the relevant Part to which
the matter relates;

(b) representations made to the Regulator in connection with the matter by
any person appearing to the Regulator to have a substantial interest in the
matter; and

(c) any cost benefit analysis prepared by the Regulator in relation to the reg-
ulatory provision or practice that is the subject of the Competition Com-
mission’s report.

The response must be —

(a) submitted to the Competition Commission; and

(b) published by the Regulator, along with the Competition Commission’s re-
port.

If after the Competition Commission has made a report under section 132 and
the Regulator has submitted its response under section 133, the Competition
Commission continues to remain of the opinion that a negative effect is created
under section 132(1), the Competition Commission may issue directions to the
Regulator requiring it to take particular actions to remedy the negative effect.

If the Competition Commission issues a direction to the Regulator under this
section, it must publish a statement containing details of the direction issued
with reasons and submit a copy of it to the Central Government.

The Central Government must have a copy of the directions issued by the Com-
petition Commission laid before the Parliament.

The Competition Commission must make a reference to the Regulator when it
undertakes any proceedings under the Competition Act in which at least one
of the parties is a financial service provider.

The reference must contain —
(a) details of the circumstances relating to which proceedings are being un-
dertaken by the Competition Commission;

(b) any particular issue relating to the proceedings on which the Competition
Commission requires the Regulator’s inputs; and

(c) any other matter agreed to between the Regulator and the Competition
Commission.
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(3) The Regulator mist assess the reference and respond to the Competltlon Com— l :
* " mission, within'the period agreed to between. the: Regulator and the Competl- g
' tlon Commlssmn w1th a'report-on the referred matter By =

o | 136 ' (1 ) ‘The Regulator may.nomlnate a person“as a non—votmg member f the Comp :
' t1t10n Commlssmn in any proceedmgs under the Competmon Act 1f -

(a) at least one of the partles to the proceedmgs 1sa ﬁnanc1a1 serv1ce prov1der
S 'and-‘ ) : . : . -

' (b) it appears to the' : egulator that a: dec1s1o taken or hke ) ,
= by the- Competltlon Commissjon may have’a s1gn1f1cant n gatlve 1mpac
-on: the pursuance of the Regulator S. obJectlves under thlS Act or any othe

(2) VThe person nommated by the Regulator —;}'

- Reference bythe -
Regulator. . .~ .

- Regulator within the perlod agreed to between the Regulator and the Compe
L t1t10n Commlssmn w1th a report on the referred 'matter o

- @ ‘The report must contaln the Compentlon Commlssmn s dec131on w1th reasons, .
s on whether or. not is’ 1n1t1at1ng,proceed1ngs unde' he Competmon »Act in rela:
: :tlon to. the referred matter . S -

.40 138. (1) The Competmon Commlssmn and the Regulatorr-must enter ififo a. memoran-, . Aemm"d“m °f .

.- dum of understandmg to estabhsh the procedures for co- operanon between’
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- (2) The memorandum of understandlng must prov1de for -

(@

NO)

©

(D

(e)

)

@

the period -within which the Regulator must submlt its response to the -

Competition Commission under section 133;

the detailed process for references to be made by the Competition Com- :
“mission to the Regulator and by the Regulator to the Competition Com—

mission under sections 135 and 137;

the process for appointment of a nominee by the Regulator as.non-voting
member of the Competition Commission under section 136;

process for co-ordination between the Competition Commission and the

Regulator in relation to the review of any combination involving a finan-
cial service provider, under this Act;

exchange of 1nforrnat10n between the Competmon Commission and the
Regulator;

the manner in which a market will be identified for-the purposes of this
Act; and : :

any other matter that may be agreed to between the Regulator and the
'Competmon Comm1ssmn '

(3) The Regulator and the Competmon Cornrmssmn may agree to revise the terms
of the memorandum of understanding from t1me to time.

Power to exclude
application of the .

Consumer .. in the Consumer Protection Act, 1986 (68 of 1986) will apply to a retail con-
Protection Act, sumer in respect of any complaint covered under this Act, in such parts of In- -
1986. Lo

CHAPTER 31

EFFECT ON OTHER LAWS

139. (1) The Central Government may, by notification, provide that nothing contained

dia, as considered necessary, from such date as may be notified by the Central

Government. _ . -

@ A notlﬁcatlon under this sectlon may be issued by the Central Government if it
is satisfied that —

@

)

(©

-the number of complaints being referred to the Redress Agency under this

Act are significantly higher than the complaints referred to the consumer
courts established under the Consumer Protection Act, 1986 (68 of 1986);

the R_edress Agency is effectively discharging its functions unde‘r'this Act; -

and.

the issuance of the notlflcanon will not cause a 51gn1ﬁcant detrxment to
the interests of retall consumers. :
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(f) competition in the markets for financial products and financial services is
desirable in the interests of consumers and therefore —

(i) barriers to competition owing to adverse effects of regulatory ac-
tions should be minimised; and

(i1) there should be competitive neutrality in the treatment of financial
service providers;

(g) facilitating access to financial products and financial services is desirable
in the interests of consumers;

(h) innovation in financial products and financial services is desirable in the
interests of consumers;

(i) regulatory actions should be carried out in a manner that is least detri-
mental to the global competitiveness of the financial system;

(j) the effects of regulatory actions over a continuing period of time, which
means a period of at least five years after a regulatory action is taken,
should be considered; and

(k) the effects of regulatory actions on the stability and resilience of the finan-
cial system, in particular, the need to minimise pro-cyclical effects, should
be considered.

(2) Ininterpreting this Part and in discharging its functions or exercising its powers
under this Part, if the Regulator perceives a conflict between any of the princi-
ples contained in sub-section (1), or if more than one interpretation is possible,
the Regulator must reconcile and manage the conflict giving preference to the
principle which would be the most relevant for furthering its objectives under
this Part.

CHAPTER 33

AUTHORISATION TO CARRY ON THE BUSINESS OF PROVIDING FINANCIAL SERVICES

Prohibition on ¢ - . : i
carrying on the 142. (1) No person should carry on the business of providing a financial service in In-

business of dia, or purport to do so, whether on its own behalf or on behalf of any other
financial services person, unless the person has obtained an authorisation from the Regulator to
WhNo carry on the business of providing that financial service in accordance with the
authorisation. Gl .

provisions of this Part.

(2) In this section, “providing a financial service in India” includes providing finan-
cial services to consumers in India, whether from within the territory of India
or outside.

(3) A person purports to provide a financial service in India if, whether or not
intended, the person —

(a) adopts the description of being authorised, or exempt from the require-
ment of being authorised, to provide the financial service; or

(b) conducts itself in a manner that indicates or is likely to indicate that the
person is authorised, or exempt from the requirement of being authorised,
to provide the financial service.

Offence. 143. Any contravention of section 142 is punishable as a Class B offence under this Act,

except in cases where the contravention is found to be wilful, in which case it will
be punishable as a Class A offence under this Act.
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144. (1) The requirement to obtain authorisation under section 142(1) will not apply Exemption from
to — requirement to

obtain

G s s : 3 authorisation.
(a) an individual registered with the Regulator under section 104;

(b) a financial representative of a financial service provider, if —

5 (i) the financial representative is carrying on an activity that is con-
nected with the provision of a financial service for which the con-
cerned financial service provider is authorised;

(ii) the concerned financial service provider has accepted responsibility
in writing for the activities of the financial representative; and
10 (iii) the financial representative complies with such other requirements
as may be specified.

(c) the Central Government or a State Government while carrying out speci-
fied financial services, if so provided under regulations made by the Reg-
ulator in this regard.

15 (2) In this section, “concerned financial service provider” means the financial ser-
vice provider on whose behalf a financial representative is acting.

145. (1) A request for authorisation to carry on a financial service must be made to the Gr?l?[ of ,
. . . autnorisation.
Regulator in the form of an application.

(2) The Regulator may issue an approval order granting authorisation for the car-
20 rying on of any or all the financial services in respect of which an application
is made after being satisfied that the person making the application —

(a) satisfies the authorisation criteria specified by the Regulator under sub-
section (3), if any such authorisation criteria is specified; or
(b) shows sufficient evidence of being in a position to comply with the provi-
25 sions of this Act.

(3) The specified authorisation criteria in relation to a financial service may include
requirements in relation to one or more of the following matters —

(a) the capital structure of the applicant, including the minimum capital re-
quired to be held by it;
30 (b) the legal and organisational structure of the applicant;

(c) the ownership structure of the applicant, including restrictions on owner-
ship of the applicant by specified persons or class of persons;

(d) the systems of governance required to be put in place by the applicant;

(e) fit and proper person criteria for persons engaged in the oversight or
35 strategic management of the applicant;
(f) conditions to be satisfied in case the applicant is a member of a specified
type of group;
(g) evidence of being in a position to comply with the relevant prudential
requirements under Chapter 34, if, and to the extent, applicable; and

40 (h) any other criteria that the Regulator may specify.

146. (1) The Regulator must specify the categories of financial service providers that ﬁ}”rg‘l?g’;sm"“
will be entitled to obtain aut_horisation through self-registration, subject to such | registration.
conditions as may be specified.
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(2) The acknowledgment of an apphcatlon for authonsauon made. by ‘a person
specified under sub-section (1) will constitute the grant of an authorisation
under section 145 and the provisions of section 70 will not be apphcable in
. such cases. :

(3) ‘The self- regrstratron process w111 not apply to any person that proposes to carry 5
" . out a financial servrce -

~ (a) thatis spec1f1ed to be- a regulated act1v1ty, or
(b) in respect of which any author1sat10n cr1ter1a has been spec1f1ed

;’:S”‘Zt:;::m or 147. (1) The Regulator may vary, suspend or cancel the authorisation of a financial
canI::ellatio'n of * service provider, either on. the apphcatlon of the concerned financial serv1ce 10
authorisation. ;. provrder or act1ng on its own. : - :

(2) The author1sat10n hay be varied under sub sect1on (1) by - '
(@ adding or removmg a financial service from the hst of fmancral services
for. which the authorisation was granted; '

(b) varying the descr1pt1on of a financial service for wh1ch the authorrsatlon 15
o - was granted; or- . : _ :

_ (¢} varying the condmons on wh1ch the authonsatlon was granted

(3) The Regulator may- vary, suspend or cancel an authorrsauon act1ng on 1ts own, _
if - : : : ‘

_ : (a) the ﬁnanc1al service prov1der has falled or is 11kely to fail, to satrsfy the 20
- ° ' _authorisation criteria under section 145, if applicable; -

(b) the financial service provider has failed to carry on a regulated activity for
which the authorrsatron was granted for a continuous _period of eighteen .
months; or : '

(¢) the action is requ1red to be taken in order to meet any of the Regulators 25
objectives. - - : -

(4) If the Regulator dec1des to Vary, suspend or cancel an-authorisation'issued toa-* - -
financial service provider acting on its own, it must issue a show-cause notice
“to the concerned financial service provrder followed by a decision order.

(5) The var1at1on suspension or cancellat1on of an authorlsauon under. this se¢-. 30

" tion will not affect the validity of any financial contract entered into or made -
before the date of notlﬁcatlon of the var1at10n suspension or cancellatlon by
the Regulator .

;Databaseof -, g4g (1 ) The Regulator will issue a unique identification number to each person per-.
*-authorisations and

* exemptions, . - mitted to carry out a financial service under this Act, whether by grant of an 35
< authonsatron under section 145 or by v1rtue of an exemption under sectron :
' 144. : '

(2) The Regulator must mamtam and keep updated at all tunes a pubhcly accessi- f :
~ ble database of - - g . » -’
(o) persons. authorlsed under section 145 to carry out a financial service; and -40° A
1 (b) persons exempted under section 144 from the requrrement to obtain au-
b ‘ thonsanon : -

(3) If the Regulator varies, suspends or cancels an authorrsatron under section 147 N
© it must mamtam a record of the same on the ﬁnanc1al system database




":(a) th —mherent dlfﬁcultles that ma, be: faced',by;ﬁnancral serv1ce prov1ders,
bhgat1ons owed by th

1)." the nature and extent of ‘detrlment th may be caused to consum ,s ,
1 fobhgatlons owed to them'by the finan-

i). ‘the ablhty fconsumers to access an process mformatlon rela; g

0.  the ﬁnanc1al serV1ce prov1ders, and L
the ab111ty of consumers 0 €O~ ordmate among themselves to. mom- S

> al ‘serv1ce ‘provxders

(2) Whlle spec1fymg»_ regu ated act1v1ty under sub section (1); the Reglllat or muSt':ﬂﬂ S
tegory or sub categoryﬁof ﬁnancra]l serv1ce ’
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(3) The regulations under this section must be made within six months from the
commencement of this Part and may be modified from time to time.

Capital resource

: 152. (1) A regulated person must at all times —
requtremenrs,

(a) maintain adequate capital resources that ensure that there is no significant
risk that its liabilities cannot be met;

(b) ensure that its capital resources are equal to or in excess of the capital re-
source requirements specified by the Regulator under sub-section (2)(b);
and

(c) monitor its compliance with the capital resource requirements on an on-
going basis and inform the Regulator of any actual or potential breach of
the capital resource requirements.

(2) The Regulator must specify -

(a) the manner in which the provisions of this section apply to different cate-
gories of regulated persons;

(b) the capital resource requirements, both as to amount and quality, for dif-
ferent categories of regulated persons and the duration within which the
requirements are to be met; -

(¢) the manner in which the amounts or values of assets and liabilities are to
be calculated for the purpose of meeting capital resource requirements;

(d) the manner in which change in the value of assets and liabilities is to be
recognised and calculated;

(e) the financial resources that will not be taken into account as capital re-
sources for the purposes of assessing compliance with the capital resource
requirements;

() the process to be followed by the regulated person in case of any actual
or potential breach of its capital resource requirements;

(g) circumstances that may constitute an actual or potential breach of the
capital resource requirements; and

(h) the consequences of non-compliance with the regulations made under this
section.

(3) While making regulations under sub-section (2)(b), the regulator may provide
for -

(a) the manner in which capital instruments are to be classified into different
tiers of capital resources;

(b) limits on the use of different tiers of capital resources by regulated persons
to meet the capital resource requirements; or

(c) a requirement that a specified portion of the capital resources must be
held in the form of specified capital instruments, which, in the opinion
of the Regulator, would facilitate enhanced assessment of the regulated
person by specified persons.

(4) If the Regulator makes regulations under sub-section (3)(a), it must take into
account —

(a) the extent to which a capital instrument is likely to absorb losses;

(b) the permanence of the capital instrument and the extent of its availability,
when required, including the extent of variation in its loss absorption
capacity upon variation of time, context and circumstances;
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the manner in which the provisions of this section apply to different cate-
gories of regulated persons; :

the l1qu1d1ty requirements, both' as to amount and quality, for different "

“ categories of regulated persons and the: duration within which the Te-

qu1rements arﬁ’o be met;

the resources that will' fiot be taken into account as liquidity resources for
the purposes of assessing comphance with the liquidity requirements;

requlrements relatlng to the maintenarice of a prudent funding proﬁle for

different categorles of regulated persons

the process to be followed by regulated persons in case of any actual or

potential breach of liquidity requirements; and

the consequences of non- comphance with the regulatlons made under this
section. A

(4) While makmg regulations under sub-section (3) (b) the Regulator may prowde

for —

(a)

®

©

(5) In this section, “liquidity resources” mean the ﬁn acial resources to be held by '

the conditions that must be satisfied for a'resour’ce'to be regarded as being
a satisfactory liquidity resource for the purposes of meeting the hqu1d1ty :

requ1rements

requirements to maintain specified ratios or reserves to meet 11qu1d1ty re-
quirements; and

limits on the use of different. ﬁnancial resources to meet the liquidity ré- -
quirements taking into account the liquidity of such ﬁnanc1al resources, .

-as noted by the Regulator over a period of time. -

a regulated person in order to ensure that there is no 51gn1ﬁcant risk that its
11ab111t1es cannot be met as they fall due.

155. (1) A regulated person must invest its assets and the assets of its consumers in a |

prudent manner, taking into account the followmg principles -

(@)

)

(c) investments must be made taking i 1nto account the nature and duratlon of '

C)

(e)

investments must be made in assets whose rrsks can be properly 1dent1f1ed
measured, momtored ‘managed, controlled and reported by the regulated

‘person;

investments must be made in a manner that ensures the security, quahty,
liquidity and proﬁtabﬂrty of the assets of the regulated person, taken as a
whole;

the regulated person’s liabilities;

in case of any conflict of interest, 1nvestments must be made in the best _

mterests of the consumers of the regulated person and.

assets must be properly diversified in order to avoid excessive exposure
to any particular person, asset, sector or group, or geographlcal area and’
excessive accumulation of risk i in the assets of the regulated person, taken
as a whole. . '

(2) The Regulator must specrfy -

(a) the manner in wh1ch the provisions of thlS section apply to different cate-

gories of regulated persons

(b) any investment restrictions apphcable toa regulated activity; and
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(c) the consequences of non comphance w1th the regulatlons made under thls: L
sectlon - : S o Lo i

(3) Whlle makmg regulatlons under sub sectlon "(2) (b), the Regulator must take"‘f :
S ‘};.mto account the need = 1 o T o - e

(a) to ensure the securlty, quahty, 11qu1d1ty and proﬁtablhty of the assets of’ E
“the regulated person taken as awhole A T

(b) to ensure the protectlon of funds of consumers Wthh may be done through

(1) a requ1rement to segregate the funds or assets of consumers fro 1 o
~the other funds or assets of the regulated person or: T Co e

(u) any ‘other proh1b1t10n or restriction on the dlsposal of or other deal- ‘.
1ng w1th funds or: assets belongmg to consumers ; :

(4) The power to. make regulatlons under sub secuon (2) (b) must not be used b
the Regulator to prov1de for quant1tat1ve restnctlons on the composmon of thi
assets of a regulated person taken asa whole e T -

(5) In th1s sectlon quantltatlve restrlctlons 1nclude the 1mpos1t10n of maxunumk
Y ot m1n1mum hmlts on the holdlng of. any partlcular asset or .ategory of assets

_ Systems of *
" “governance. .

156;,E : (1) A regulated person must =

(a) have in- place effectlve systems of governance wh1ch prov1de for soun -
and prudent management of its affairs; and™ = -

b) ensure that- the systems of govemance adopted by 1t are unplemented"';j "
rev1ewed and updated on-a regular bas1s : . -

(2) A regulated person must take into account the\followmg factors whrle deter-
mmmg its systems ‘of governance for the purposes of sections 156 to 160 = .-

‘(a) the nature scale and complex1ty of its busmess ' v
7 _(b) the’ dlver31ty of 1ts operatlons 1nclud1ng geograph1cal d1 je
?;_: © the volume and srze of transactlons carrled out by 1t o
: (d) the degree of risk. assoc1ated w1th each area of its operat1on and

(e) its group—w1de nsks

o o : 4 ‘
(3) '][‘he systems of governance must 1nclude pol es and proced‘ es,on =

f (a) governance and controls

- (b) nsk management
(c) 1nternal aud1t and‘ o

(d) where relevant outsourcmg

(4) The Regulator ‘must spec1fy

(a) the manner in wh1ch the prov151ons of secnons 156 to 160 apply to. d1f




. Governance and

controls. "~

'
1
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| (b) the policies required to be put in place under clause (a) rnust be reviewed

and revised periodically.

-

_ernance structure with efficient policies and procedures to ensure that —
(a) persons carrylng on significant functions on 1ts behalf are fit and proper
persons; .

-(b) there is a clear allocation and appropr1ate segregatron of respon31b111t1es
w1th1n its organisation;

(c) thereare adequate systems for reportlng, comrnumcatlon and co-operation
- within its organisation;

(d) the performance of multrple tasks by individuals does not, and is not likely

to, prevent the sound performance of their duties;
(e) 1ts executive remuneration policy is —

(i) consistent with its available resources and risk proﬁle and
(i) minimises any potentlal conflict of i mterest

- (P it has in place appropriate admlnrstratlve accountmg and 1nternal monr-
toring procedures; and ;

(g) it maintains adequate and orderly books and records in the manner and
for the periods specified by the Regulator.

(2) The Regulator must specify requirements relating to —

(a) the appointment of persons, who are fit and proper persons, for the 1m-
plementation of any of the systems of governance under sections 157 to
160;

(b) preventing conflict of interest of persons respon51ble for carrymg on sig- ~
_nificant functions in relation to regulated persons; and

(c) the circumstances and manner in which the Regulator may replace the
body responsible for the oversight of the regulated person’s affalrs or the
members of such body.

(3) The Regulator may also spec1fy requirements relatlng to—

(@) appomtment respon31b1ht1es and process of appointment of persons car-
rying on significant functions, including a requirement to obtain approval
before a person can carry on specified significant functlons

®) the size and composition of the bodies respon51ble for the overs1ght or

strategic management of regulated persons;

(c) the establishment of specified comnnttees or groups for carrymg out spec-

ified functlons

(d) the processes to be followed by the bodies, commlttees and groups men-
_tioned in clauses (b) and (c);

(e) the structure or form of executive remuneranon
(3] control and ownersh1p structure of regulated persons

(8)- systems and’ processes requlred to be put in place by regulated persons
to ensure effective compliance w1th apphcable laws and regulat1ons and
internal policies; and

(B restrictions on caprtal dlsmbutlons by regulated persons under spec1f1ed

circumstances.

- 157. (1) A regulated person must have in place an appropriate organlsatronal and gov- v
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158. (1) A regulated person must have in place an effective risk management system
comprising of policies and processes necessary to properly identify, measure,
prioritise, monitor, manage and report on a continuous basis, the risks to which
the regulated person is or could be exposed.

5 (2) The risk management system put in place by the regulated person must -
(a) be effective and well integrated into its organisational structure and deci-
sion making processes;

(b) enable it to properly identify and assess the risks to which it is, or could
be, exposed in the short, medium and long-term;

10 (c) take into account inter-dependencies of risks, concentration of a particular
risk and overall risk tolerance levels;

(d) provide for the reporting of risk exposures to the bodies responsible for
its oversight and strategic management;

(e) implement risk mitigation techniques that are appropriate according to
15 the nature of the risks assumed by it; and

(f) ensure that its affairs are conducted in a manner that enable it to cover
its expected losses.

(3) The Regulator may specify -

(a) the types of risks that need to be taken into account in relation to a reg-
20 ulated activity, which may include business risks, investment risks, opera-
tional risks, credit risks, concentration risks and liquidity risks;
(b) the types of risk management and risk mitigation techniques required to
be followed in respect of a regulated activity;
(c) methods to be used for identifying, measuring and monitoring risks; and

25 (d) reporting requirements to be complied with by a regulated person when
it undertakes specified types of risks.

159. (1) A regulated person must have in place an effective internal audit system to —

(a) examine and evaluate the adequacy and effectiveness of its systems of
governance; and
30 (b), issue recommendations based on the result of examinations and evalua-

tions carried out in accordance with clause (a) and verify compliance with
those recommendations.

(2) The internal audit system must be designed in a manner that —

(a) ensures the independence and impartiality of the persons carrying out the
35 internal audit function; and

(b) allows persons carrying out the internal audit function to -

(i) express their findings and recommendations to the bodies respon-
sible for the oversight and strategic management of the regulated
person; and

40 (ii) communicate directly with any officer or employee of the regulated
person and have complete and unrestricted access to all information
and records, as they consider necessary for the discharge of their
functions, subject to confidentiality requirements.

(3) The Regulator may specify —

Risk management.

Internal audit.
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(a)

(b)

the procedures that must be followed by peréons performing the internal
audit function; and

requirements that certain findings that are made in exercise of the internal
audit function must be notified to the body responsible for the oversight
of the regulated person or to the Regulator.

Outsourcing. 160. (1) In this section —

(a)

()]

“outsourcing” means an arrangement between a regulated person and any
other person by which the person performs a function or activity, whether
directly or by sub-outsourcing, which would otherwise be performed by
the regulated person itself; and

“service provider” means a person who performs a function or activity
under an outsourcing arrangement with a regulated person.

(2) This section will apply to the outsourcing of a function or activity to a service
provider, whether or not the service provider is a financial service provider and
irrespective of the service provider’s place of business.

(3) If aregulated person proposes to outsource any function or activity to a service
g prop y
provider, the regulated person must —

(a)

obtain the prior permission of the Regulator if the function or activity
being outsourced is a critical function or activity specified by the Regulator
under sub-section (6)(a);

(b) remain fully responsible for discharging all of its obligations under this

Act and regulations made under it in respect of that function or activity;
and

(c) ensure that the outsourcing of that function or activity does not —

(i) impair the quality of its systems of governance or impede the ability
of the Regulator to monitor the compliance of its obligations by the
regulated person;

(ii) cause an excessive increase in the risks faced by the regulated per-
son; or

(iii) undermine the continuous and satisfactory provision of financial
services to the consumers of the regulated person.

(4) While choosing a service provider for outsourcing any function or activity, a
regulated person must ensure that —

(a)

®

(©

(d)
(e)

a detailed review is performed of the potential service provider’s ability to
deliver the required functions or activities satisfactorily;

there are no actual or potential conflicts of interest that may impair the
service provider’s ability to deliver to the required standard;

the service provider applies equivalent provisions to those that the reg-
ulated person would have to apply in respect of the confidentiality of
consumer data, if applicable;

the outsourcing arrangement is not in breach of any law; and

the service provider is required to disclose any developments that may

have a material impact on its ability to carry out the outsourced function
or activity.
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(5) The Regulator will continue to have the power to supervise outsourced func-
tions and activities and the service provider to whom a function or activity
is outsourced must co-operate with the Regulator in connection with the out-
sourced function or activity.

(6) The Regulator must specify -

(a)

(b)

the particular functions or activities that are considered to be critical func-
tions or activities in relation to a regulated activity and which must not be
outsourced without obtaining the Regulator’s prior permission;

the conditions under which outsourcing of any function or activity may be
performed, including any particular undertakings that the service provider
may be required to provide; and

continuous disclosure requirements in relation to the outsourced func-
tions or activities.

. (1) The Regulator may specify restrictions on —

(a)

(b)

the activities, including categories of financial services, permitted to be
carried out by -
(i) regulated persons engaged in specified regulated activities; or
(ii) subsidiaries or other persons under the control of regulated persons
engaged in specified regulated activities; and

the creation of encumbrances on assets belonging to the regulated person
or its consumers.

(2) The Regulator must specify —

(a)

(b)

the manner in which the provisions of this section apply to different cate-
gories of regulated persons; and

the consequences of non-compliance with the regulations made under this
section.

The Regulator may specify that certain classes of regulated activities are permitted

to be carried out only if Corporation insurance has been obtained under Part VII.

CHAPTER 35

AUDITORS AND ACTUARIES

. (1) A regulated person must appoint an auditor, actuary or any other person per-
forming a similar function, as may be specified by the Regulator, to exercise
the powers and functions under section 164.

(2) The Regulator must specify —

(a)

(b)

(©)

the categories of financial services that are regulated activities for the
purposes of this section;

requirements as to qualifications and experience to be satisfied by auditors
and actuaries of regulated persons; and

the powers, functions and responsibilities of auditors and actuaries acting
for regulated persons, in addition to those specified in this Act.

(3) The regulations made under sub-section (2) may provide for -

Restrictions on
business and
operations.

Requirement to
obtain Corporation
insurance.

Appointment of
auditors and
actuaries.
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164.

165.

(4)

(1

(2)

(3)

4

(1)

(2)

(3)

4

(a) the manner and time within which an auditor or actuary is to be ap-
pointed;

(b) a requirement for the Regulator to be informed of such appointment;

(c) provisions that enable the Regulator to make an appointment if no ap-
pointment has been made or information about such information has not
been provided to the Regulator; and

(d) conditions relating to the term of office, remuneration, removal or resig-
nation of an auditor or actuary.

An auditor or actuary appointed under this section must act in accordance with
the regulations specified by the Regulator.

An auditor or actuary appointed under this Act to act for a regulated person —

(a) will have the right to access the books and records of the regulated person
at all times; and

(b) will be entitled to require such information and explanations from the
regulated person or its officers, as it reasonably considers necessary for
the performance of its duties as an auditor or actuary.

The Regulator may make regulations to specify that an auditor or actuary must
communicate specified information or opinions to the Regulator on any matter
that the Regulator reasonably believes to be relevant for the exercise of any of
its functions.

The matters to be communicated to the Regulator under sub-section (2) may
include matters relating to persons other than the concerned regulated person.

If the Regulator specifies that this section applies to any person other than

auditors or actuaries it must also specify the manner and extent to which the
section applies to them.

If it appears to the Regulator that an auditor or actuary appointed under this
Act to act for a regulated person has failed to comply with the requirements
imposed on it under this Act or regulations made under it, it may disqualify
the person from acting as the auditor or actuary, as the case may be, for any
regulated person or any particular category of regulated persons.

If the Regulator proposes to disqualify an auditor or actuary under this section
it must give the person a show-cause notice after which if it makes a decision
to disqualify the person it must issue a decision order.

The Regulator may cancel a decision notice imposing a disqualification im-
posed under this section if satisfied that the disqualified person will in future
comply with the duty in question.

A person who has been issued a decision order under this section may appeal
to the Tribunal.

166. Any contravention of this Chapter is punishable as a Class C offence under this
Act.

CHAPTER 36

PROVISIONS GOVERNING PARTICULAR TRANSACTIONS

167. (1) No person should carry out any of the following actions without complying

with the provisions of this Act —
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P {(a) a merger amalgamatlon or restructunng mvolvmg a regulated person

(b) the' transfer or acqu151t1on of control of or 31gn1f1cant 1nterest in, a regu-' o
‘ lated person Cam e ,

N (c) sale dlsposal or acqu1smon of the whole or’ substantlally the whole of -
5 ¢ the undertaklng of a regulated person or a signiﬁcant portlon of its assets
© oo liabilities; or-. . . Ll : TR i

e -(d) voluntary wmdmg up, dlSSOlllthI'l ‘or sumlar actlon 1nvolv1ng a regulated S
: person or dlscontmuanon of 1ts busmess 1n any other manner s

(2) ‘A person that proposes to take an actron under sub sectron (1) must make an‘ S S X R
10 appllcatlon to the Regulator o . T : T

(3) The assessment of the apphcatron by the Regulator must be done takmg mto L R
account, among others the followrng factors— i L R

! (a) the 1nterests of consumers of fmancral products or f1nanc1al servrces pro- : ‘,
e 7' - ?", :'. + vided by the regulated person and any other persons whovmay be affected-* ’
A by the action enwsaged under sub' eCtic : e

(b) the. su1tab111ty and ﬁnancral soundness of the person who will carry out the
regulated actrvrty if the act1on envrsaged underﬂsub sectlon (1) 1s effected . R
cands e ES : - : X

(c) thehkehhood of cornpllance w1th the prowsrons' apphcable to the regu- e
: lated act1v1ty under thls Act 1f the actlon enwsaged under sub sectlon (1) AR

20 - -
) “is effected

. (4) The Regulator must specrfy— :

(a) the manner in wh1ch the prowsrons of thls sectlonapply to dlfferent cate- '_ L ’
' gones ofregulatedpersons SN LT Ay e b T Lo

s < (b) the - scope ‘of the terrns srgnrﬁcant mterest” 'and “srgmﬁcant portlon of

- assets;or hab111t1es” 1n respect of. each regulated act1v1ty governed by thrs S
sectlon, and . A = v

(c) the mformauon requrred to be submltted by any person that seeks to carry
' ‘out’ an- actlon under sub secuon (1) 5 r :

e 30 168 (1) ‘A regulated person must ensure that transactrons wrth related persons are en_' : 3:;’;23“3:;;‘:’8“}’;7 L
+~ tered into on an arms- length basrs and ‘the terms of such’ transactions. areno - < i
:; 'more favourable. than the ! terms- contamed in, or l1kely to be contalned 1n cor- ::f N

respondlng transactrons

g

the manner in whrch the provrs1ons of thls sectlon apply to‘ dlfferent cate-=
S gorles of regulated persons S wS :
)) the categones of related person transactrons that must e reported to the
- Regulator

T

i ;ﬂthe categorres of relate person transacnons that re proh1b1ted in relat n
'fto specrfied regulated' ct1v1t1es and. -
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(a) the risks arising from the related person transaction to the safety and
soundness of the regulated person;

(b) the conflict of interest that may arise on account of the related person
transaction; and

(c) the manner in which the related party transaction may affect the ability
of the regulated person to effectively discharge its obligations towards its
consumers.

CHAPTER 37

FUNCTIONS AND POWERS OF THE REGULATOR

General functions

of the Regulator. 169. The Regulator must —

(a) make regulations to carry out the purposes of this Part;

(b) issue guidance to financial service providers in respect of any matter re-
ferred to in this Part or the regulations made under it, whether or not

(i) the Part expressly requires or enables the Regulator to make regula-
tions on such matter; or

(if) a formal application seeking guidance has been made to it;

(c) supervise financial service providers to ensure compliance with the provi-
sions of this Part and the regulations made under it; and

(d) take appropriate enforcement action to deal with the violation of the pro-
visions of this Part or the regulations made under it.

Conduct of stress

e 170. (1) In this section, “stress tests” means tests to assess the ability of regulated per-

sons to cope with possible events or future changes in economic conditions
that could have unfavourable effects on their overall financial standing.

(2) The Regulator may specify -

(a) the requirement that regulated persons must conduct stress tests; and
(b) quantitative tools and methods for the conduct of stress tests by regulated
persons.

(3) If the Regulator makes regulations under sub-section (2), it must provide for
the categories of regulated persons covered by those regulations.

S iss}"’d in 171. (1) The Regulator may, in exercise of its supervisory functions, issue a show-cause
e Cise 0 . . s .

st):;::r’\dsory notice, followed by a decision order to a regulated person if the Regulator
functions. concludes that the affairs of the regulated person are being conducted in a

manner that contravenes, or is likely to contravene the requirements contained
in section 158 or the regulations made under it.

(2) The Regulator must specify —
(a) the circumstances in which a decision order may be issued under sub-
section (1); and

(b) the types of restrictions or requirements that may be imposed under the
decision order, which must be appropriate for the purposes of addressing
the deficiencies leading to their imposition.
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(3) The regulations made under sub-section (2)(b) may provide that decision or-
ders issued under this section may impose —

(a) restrictions on the manner in which the regulated person conducts its
business; or

(b) restrictions on the liabilities and financial obligations that may be under-
taken by the regulated person.

w

(4) The Regulator must —

(a) review compliance by the regulated person with the decision order issued
to it under sub-section (1);

10 (b) review the effectiveness of the decision order in addressing the deficien-
cies which led to the imposition of the restrictions or requirements; and

(c) remove the restrictions or requirements when the regulated person has
remedied the deficiencies, which led to their imposition, to the satisfaction
of the Regulator.

15 172, (1) The Regulator may, under exceptional circumstances, issue a decision order
to a regulated person setting additional capital resources requirements to be
satisfied by the regulated person, if the Regulator finds that -

(a) the risks undertaken by the regulated person deviate significantly from
the basis on which the capital resources requirements under section 152
20 were determined by the Regulator;

(b) the systems of governance of the regulated person deviate significantly
from the standards contained in sections 156 to 160 or the regulations
made under those sections, where -

(i) those deviations prevent it from being able to properly identify,
25 measure, monitor, manage and report the risks that it is or could
be exposed to; and
(ii) the application of other measures is in itself unlikely to improve the
deficiencies sufficiently within an appropriate timeframe; or

(¢) the regulated person is a Systemically Important Financial Institution and
30 contributes disproportionately, as compared to other Systemically Impor-
tant Financial Institutions, to the risk to the stability and resilience of the

financial system.

(2) The regulated person must make every effort to remedy the deficiencies that
led to the imposition of the additional capital resources requirement under
35 sub-section (1).

(3) The Regulator must —
(a) periodically review the additional capital resources requirement imposed

on a regulated person; and

(b) remove the requirement when the regulated person has remedied the de-
40 ficiencies which led to its imposition to the satisfaction of the Regulator.

(4) The Regulator must specify the circumstances in which an additional capital
resources requirement may be imposed and the manner in which it will be
calculated.

Additional capital
resources
requirements.
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(5) In this section, “additional capital resources requirement” means a requirement
to maintain additional capital resources over and above those required to be
maintained as per the capital requirements contained in section 152(2)(b) or
the regulations made under it.

Supervision of

i 173. (1) The Regulator may specify the following requirements in cases where persons

belonging to a group are engaged in carrying out more than one category of
regulated activities —

(a) group-wide requirements to supplement any of the requirements con-
tained in Chapter 34; or

(b) group-wide supervisory review and reporting procedures and intervention
measures to ensure compliance with the group-wide requirements speci-
fied under clause (a).

(2) The Regulator must specify the manner in which the provisions of this sec-
tion apply to groups consisting of persons engaged in carrying out different
categories of regulated activities.

(3) While making regulations under sub-section (1), the Regulator must take into
account the risk exposures inherent in groups carrying on specified regulated
activities.

Responsibility of : Y. - : :
Regulators to 174. The Regulators must enter into arrangements to co-operate with each other in

co-operate. connection with the authorisation, regulation and supervision of —

(a) financial service providers that are engaged in carrying out more than one
financial service, and such financial services are regulated by different
Regulators; and

(b) financial service providers belonging to groups where the members of the
group are engaged in carrying out more than one financial service, and
such financial services are regulated by different Regulators.

&

W
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Part VI: 38. PRINCIPLES RELATING TO CERTAIN CONTRACTS

PART VI

CONTRACTS, TRADING AND MARKET ABUSE

s 175 1)

@

176..(1)

10 (2)

177 (1)

@

15

178. (1)

(2)

CHAPTER 38
PRINCIPLES RELATING TO CERTAIN CONTRACTS

The provisions of this Part will govern contracts of insurance or contracts re-
garding securities, as the case may be.

The provisions of sections 176 to 180 will govern only contracts of insurance.

The policy-holder has a duty of utmost good faith towards the insurer in rela-
tion to a contract of insurance, including while entering into such a contract.

The Regulator may specify the meaning and scope of utmost good faith in
relation to specified contracts of insurance.

Unless specified, insurable interest will not be required to constitute a valid
insurance contract.

The Regulator may specify the types of contracts of insurance that may require
insurable interest.

No insurer may refuse to record an assignment of a contract of insurance made
in accordance with regulations.

The Regulator may make regulations to restrict assignment in relatlon to spec-
ified classes of contracts of insurance.

20 179. The Regulator may make regulations to protect interests of policy-holders in the
event of lapse of contracts of life insurance.

180. (1)

25
(2)
30 (3)
181. (1)

35

Where an insurer is liable under a contract of insurance in respect of an act of
a third party, the insured must disclose to the insurer, at the time of making
the claim, if it has received any amount from the third party towards indemni-
fication of the losses.

If the insured has not received any amount from the third party before mak-
ing the claim but receives such amount after the insurer has fully and finally
settled the insured, the insurer has a lien on such amount up to the sum so
indemnified.

Subject to any contract to the contrary, the insurer will have a right of ac-
tion against the third party only after it has fully and finally indemnified the
insured.

Every individual owner of financial product or beneficiary of a financial service
may, at any time, nominate any individual to whom such financial product or
benefit of financial service must be transmitted in the event of death of such
individual owner.

Scope of this Part.

Utmost good faith.

Insurable interest.

Assignment of
insurance policies.

Lapse of contracts
of life insurance.

Subrogation.

Nomination.
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(2) Where a financial product or benefits of a financial service are held jointly
by more than one individual, the joint holders may together nominate any
individual to whom all the rights in the financial product or benefits of the
financial service will be transmitted to in the event of death of all the joint
holders. 5

(3) Notwithstanding anything contained in any other law for the time being in
force or in any disposition, whether testamentary or otherwise, in respect of a
financial product or financial service, where a nomination made in the speci-
fied manner purports to confer on any individual the right to vest the financial
product or financial service, the nominee will, on the death of the owner of 10
the financial product or beneficiary of the financial service or, as the case may
be, on the death of the joint holders, become entitled to all the rights in the
financial product or financial service, of the owner of the financial product or
beneficiary of the financial service, or as the case may be, of all the joint hold-
ers, in relation to such financial product or financial service, to the exclusion of 15
all other persons, unless the nomination is varied or cancelled in the specified
manner.

(4) Where the nominee is a minor, it will be lawful for the owner of a.financial
product or beneficiary of a financial service making the nomination, to appoint
any individual to become entitled to the financial product or benefit of the 20
financial service, in the event of the death of the nominee during minority.

(5) Nominations under this section must be made in the manner as may be speci-
fied.

(6) If the nature of the financial product or financial service is such that it is only
applicable to the owner or beneficiary and no rights subsist on the death of 2s
such owner or beneficiary, then the provisions of this section will not create
any such right.

g::ﬁf:;ig;“w of  182. (1) Derivative contracts traded over an exchange and non-exchange traded deriva-
' tive contracts between sophisticated counterparties are not void notwithstand-
ing anything contained in section 30 of the Indian Contract Act, 1872 (9 of 30
1872).

(2) Under this section, “sophisticated counterparties” means any person other than
a retail consumer under this Act.

CHAPTER 39
INFRASTRUCTURE INSTITUTIONS 35
Infrastruct ot s 5 .
vl 183. (1) Infrastructure Institutions include any person which act as -

(a) exchange;

(b) depository;

(c) trade repository;

(d) central counterparty; or 40

(e) settlement system including a settlement system in a payment system.

(2) The Central Government may include any other person under sub-section (1)
by notification in the Official Gazette.
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Additional

184. All Infrastructure Institutions are financial service providers and the provisions of i 3

this Act apply to Infrastructure Institutions in addition to any requirement pro-
vided in this Chapter.

Requirement for
Infrastructure
Institutions to

. make bye-laws.

185. (1) An Infrastructure Institution must make bye-laws to govern —

5 (a) the financial services provided by it;

(b) the direct participants dealing with it, to the extent required for the proper
functioning of the financial service provided; and

(c) anything incidental to clauses (a) and (b).
(2) No condition may be placed on persons using the financial services provided

10 by the Infrastructure Institution unless provided in the bye-laws of the Infras-
tructure Institution.

(3) No bye-laws of the Infrastructure Institution will be applicable unless approved
by the Regulator.

186. (1) If an Infrastructure Institution proposes to make or amend any bye-laws, it ;r;:je:“;i:"l;ws
15 must make an application to the Regulator. &M :

(2) The application must contain a copy of the proposed bye-laws.

(3) If the Regulator considers it appropriate, it may specify the Infrastructure In-
stitution to publish the proposed bye-laws, invite comments on the bye-laws
from the public and submit the comments received to the Regulator.

20 (4) The Regulator may reject an application under this section if any proposed
bye-laws undermine the requirements contained in section 187(1).

(5) The Regulator must decide the application under sub-section (1) in accordance
with this Act.

. : Principles
187. (1) Whenever an Infrastructure Institution makes bye-laws it must ensure that the go,_,e”‘:mg
25 bye-laws — bye-laws.

(a) promote the objectives and take into consideration the principles as the
Regulator as contained in sections 83, 84, 140, and 141;

(b) provide non-discriminatory access to all persons using its financial ser-
vices;

30 (c) promote the objective that the Council is required to pursue as contained
' in section 290;

(d) minimise market abuse; and

(e) foster transparency.
(2) In this section —

35 (a) “non-discriminatory access” includes -

(i) not creating differential obligations for similarly placed parties avail-
ing any financial services provided by the Infrastructure Institution;
and

(ii) not preventing similarly placed parties from availing any financial
40 services provided by the Infrastructure Institution; and
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191.
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2)

(1)

2)
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(2)
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(b) “transparency” means that adequate information about the-functions and
transactions carried out on the Infrastructure Institution are available to
persons using the financial services provided by the Infrastructure Institu-
tion to make informed decisions about their transactions.

In relation to exchanges, “transparency”, in addition to the provisions con-
tained in sub-section (2)(b), includes the requirement that an exchange must
freely provide information about the issuer, price, volume and liquidity of all
securities traded.

All Infrastructure Institutions must have adequate governance and monitoring
mechanisms to identify and minimise market abuse.

The Regulator may make regulations requiring Infrastructure Institutions to
take measures to meet the requirements of this section.

An Infrastructure Institution and its officers and staff are not to be liable in
damages for anything done or omitted in the discharge of regulatory functions
of such Infrastructure Institution unless it is shown that the act or omission
was in bad faith.

“Regulatory functions” in this section means the functions of the Infrastructure
Institution so far as relating to, or to matters arising out of, the obligations to
which the Infrastructure Institution is subject under, or by virtue of, this Act.

The Regulator may give directions to an Infrastructure Institution, if it appears
to the Regulator that an Infrastructure Institution —
(a) has failed, or is likely to fail, to satisfy the authorisation requirements; or

(b) has failed to comply with any other obligation imposed on it by or under
this Act.

If the Regulator proposes to give directions under this section, it must issue a
show cause notice.

If the Regulator decides to give directions under this section, it must issue an
decision order.

Directions under this section must be limited to taking remedial measures rel-
evant to preventing the Infrastructure Institution from failing to provide finan-
cial services.

An Infrastructure Institution must publish information of its activities which -

(a) protect the interests of persons availing financial services from the Infras-
tructure Institution; and

(b) allow the Regulator and the Council to make informed decisions.
The Regulator may make regulations specifying —

(a) the information which satisfies the conditions contained in sub-section
(1);

(b) the form and manner in which information has to be published; and

(c) the frequency of the publication.

10

15

20

25

30

35




88 Part VI: 40. CONTRACTUAL ISSUES PERTAINING TO INFRASTRUCTURE INSTITUTIONS

192. (1) While performing functions and exercising powers under this Chapter, the Reg- Competition for

- ¢ L . Infrastructure
ulator must ensure that appropriate balance is maintained between — Pttt
(a) the requirements placed on the Infrastructure Institution under this Act;
and
5 (b) the costs of setting up new Infrastructure Institutions and the costs to
persons using financial services provided by Infrastructure Institutions.
(2) The Regulator must publish a report every five years —
(a) reviewing its conduct in relation to its functioning and exercise of powers
contained in sub-section (1); and
10 (b) explaining the manner in which the balance contained in sub-section (1)
has been achieved.
CHAPTER 40
CONTRACTUAL ISSUES PERTAINING TO INFRASTRUCTURE INSTITUTIONS
= : 3 I ; Finality of
193. (1) When a transaction carried out using the services of an Infrastructure Institu- - <.~
15 tion attains finality, —
(a) such transactions must not be reversed; or
(b) no court, tribunal or authority in an insolvency, dissolutior. or winding up
proceeding must reverse the transaction.
(2) The Regulator may specify the conditions under which a transaction attains
20 finality.
(3) The Regulator may specify different conditions for different transactigns or
different Infrastructure Institutions.
(4) The provisions of this section applies notwithstanding any other provision of
any other law for the time being in force.
25 (5) Sub-section (4) does not bar any person from making a claim for compensation
of any loss arising out of any transaction under any other law, subject to section
189.
194: (1) This section applies if all the following conditions are met - Wtk n
. Infrastructure

e3 g Institution.
(a) an Infrastructure Institution acts as a settlement system;

30 (b) a person uses the services provided by such Infrastructure Institution; and
(c) such person has deposited or placed in the possession of the Infrastructure
Institution any asset or collateral for completion of any transactions.

(2) The Infrastructure Institution will have lien over such asset or collateral until
all transactions initiated or carried out by such person are completed.

35 (3) The Infrastructure Institution may use such asset or collateral to settle any
claims arising out of any transaction carried out by the person using the ser-
vices provided by the Infrastructure Institution.

(4) The provisions of this section applies notwithstanding -

(a) any decision made in an insolvency, dissolution or winding up proceeding;
40 or




Registration of

transfer of financial

product with
* depository.

Options to receive

security certificate '

or hold securities
with depository.

Securities in

in fungible form.

7 Rights of
depositories and
beneficial owners.

Register of -

" beneficial owners.

Pledge or
hypothecation of

held in a
depository.

Part VI: 40. C_IONTRACTAUAL ISSUES PERTAINING TO INFRASTRUCTURE INSTITUTIONS

195 (1) A deposrtory must on recelpt of 1nformatlon reglster the transfer of a secunty

196.

" 197.

depositories to be

188.

199,

" 200.

financial products 1

@

@)

(D

89

() operation of any law for the time being in force.

or other fmanc1al product in the name of the transferee

Where a person Opts to hold a security w1th a dep051tory, the' issuer must in-
timate such depository the details of allotment of the security and on receipt
of such information the depository must enter in its records the name of the
allottee as the beneficial owner of that security.

The Regulator may make regulatlons determlnlng the form and content of in-
formatlon to be provided under this sectlon

Every person subscribirig to securities offered by an issuer must have the option
either to receive the security certificates or hold securities with a dep051tory

~ unless the securities are issued by way of public offerlng

@

(1

@

(D

Every person subscribing to financial products, other than securities, must have ‘

the option either to receive such financial products in physc1a1 form or in de-
materialised form with a depository.

All securities or other financial products held by a dep051tory must be demate- .
" rialised and must be in a fungible form

Nothing contalned in section 153 of the Companles Act, 1956 (1 of 1956) will |

apply to a depository in respect of securities held by it on behalf of beneficial
owners.

Notwithstanding anything contained in any other law for the time being in
force, a.depository will be the registered owner for the purposes of effecting

".and recording transfer of -beneficial ownership of securities or other ﬁnanc1a1

2

3

A depository must maintain a register and an index of beneficial owners of the
- security or other financial products in the manner provided in sections 150 to 152

products on behalf of a beneficial owner.

The beneficial owner will be entitled to allf the rights and benefits and be. sub-
jected to all the liabilities in respect of the securities or other financial products
held by a deposrtory : : S

The depository as a reglstered owner w1ll have no votlng rights or-any other
rights in respect of securltles held by it except to the extent contained in sub-
section (1).

of the Companies Act, 1956 (1 of 1956) to the extent specxﬁed

().

@

3

A beneﬁcral owner may create a pledge or. hypothecatlon in respect of a secu-
rity or other financial product owned by such beneficial owner, subject to any
regulations.

The Regulator may specrfy a requlrement of approval from the dep031tory be-
fore creation of any pledge or hypothecation under sub- sectlon .

Every beneﬁc1a1 owner must give intimation of such pledge or hypothecatlon
to the depos1tory and such deposuory must then make entries in 1ts records
accordmgly . o :
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Part VI: 41. 'ISSUE"AN—D LISTING OF SECURITIES

An entry in the records of a dep051tory under sub sectlon (3) w111 be ev1dence

of a pledge or hypothecatlon

A depository must: furnish to the issuer or-concerned financial service provider,

information about the transfer of securities or other financial products in the

- name of beneficial owners at’ such intervals and in’ such manner as may be

@

spec1f1ed

The issuer or flnanc1al service prov1der must make avallable to the dep051tory
copies of the relevant records in respect of securrtles or other- ﬁnanc1a1 products

* held by such dep051tory as may be spec1f1ed

(1

3)

)

)

The Bankers Books Evidence Act; 1891 (18 of 1891) applies i 1n relatlon to a de- '

Ifa beneﬁcral owner seeks to opt out of a deposuory in respect of any security

‘or other financial product such beneficial owner must inform the. deposrtory:

accordmgly

The deposrtory must on recelpt of intimation under sub-section (1) make ap-

Furnishing of
information and
records by
depository and
issuer.

Option to opt out
in respect of any -
security. -

propriate entries in-its records and must inform the issuer or the concerned-, .

ﬁnanc1a1 semce prov1der

The issuer or flnanc1al semce prov1der must issue the certlﬁcate of secunty or
other financial product to the beneficial owner or the transferee, as the case
may be, w1th1n thlrty days of the receipt of i 1nt1mat10n from the dep031tory

The Regulator must make regulatlons regardlng the mode and manner of mt1-4_ .

matlon fees and other incidental issues.

The duty on the issuer or fmanc1al service prov1der under sub- section (3) is

subject to comphance with appropriate regulations under sub section (4)

pository as if it were a bank as defined in sectlon 2 of that Act.

ey

e

30

205,

. 85

206.

40

3

@)

(2) The Regulator may make regulatlons govermng the leridinig of securltles by .

(1

A dep031t0ry must indemnify a beneficial owner for any loss caused to the ben- .
eficial owner due to the negligence of the dep051tory or any direct participant

~of the depository.

Sub section (1) is subject to any other law to the contrary

- The Bankers’ Books
Evidence Act, 1891

to apply to
depositories.
Depositories to
indemnify loss iri

" certain cases. .

Where the loss due to the neghgence of any direct participant of the depository’ N

under sub-section (1) is indemnified by the depository, the depos1tory has the :

rrght to recover the same from such direct part1c1pant

An Infrastructure Instxtutlon actmg as a settlement system may lend secur1t1es
to persons-that use such services.

Infrastructure Instltutrons

' CHAPTER 41

ISSUE AND LISTING OF SECURITIES

A public offering of securities misst be pursuant to filing of a statement provid-
- ing adequate mformatron about the issuer and the security being 1ssued with

the Regulator .

Securities lending.

Public offering. -

L



Part VI: 41. ISSUE AND LISTING OF SECURITIES : 91

(2) The Regulator may specify —

(a) what constitutes public offering;
(b) what constitutes adequate information; and

(c) the form and content of the information to be provided.
(3) The Regulator may impose different conditions on public offering, for —

(a) different classes of securities; and

(b) different classes of issuers.

(4) The Regulator may make regulations exempting specified issuers from comply-
ing with the provisions of this section.

Violations. 207. If any person makes a public offering in violation of this Act, then such person is

liable to pay a penalty as may be specified.

Obligation in

public offering. 208. (1) Every issuer making a public offering has an obligation to -

(a) provide adequate information, before a public offering is made, about
the issuer and the security to allow persons to make adequately informed
decision to subscribe to such public offering;

(b) provide adequate information, on a regular basis, about the issuer and the
securities to allow persons to make adequately informed decisions about
dealing in such securities; and

(c) have in place systems of governance and processes to ensure that the
functions of the issuer do not discriminate between owners of a class of
securities of the issuer.

(2) If the public offering is made by a person other than the issuer, then the person
must provide information which is relevant for a potential subscriber of the
issue to make an informed decision.

(3) The Regulator must make regulations to enforce the provisions of this section
including -

(a) the information that must be provided under this section;

(b) the form, manner and frequency with which such information must be
provided; and

(c) the systems of governance and processes the issuer must undertake.

Listing of securities

on A sndhenge: 209. (1) Any security with respect to which a public offering has been made must be

listed on an exchange.

(2) If any class of securities is listed on an exchange, further issue of the same class
of securities of the same issuer must be listed.

Application for - . . i
iispt‘i}ng of securities 210- (1) Any person seeking to list any security on an exchange must make an applica-

on an exchange. tion to such exchange.

(2) No such application to an exchange may be entertained unless it has been
made -

(a) with the consent of the issuer of the securities concerned; and
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: N (2) The regulator must make regulatlons to —

(a) determine the cntena of change in control;

(b) ensure all owners of hsted secunnes have adequate 1nformat10n to make’ -
informed decisions;

- (¢) the process for determmmg the: fa1r price; and . S s

) prevent any actlon which may prevent the determmatlon of the falr price. .-

(3) The Regulator -

(@ must in. consultation w1th the Corporatlon spec1fy the cond1t1ons under -
which specified transactions may be exempted from compliance with reg- -

ulations under sub- -section (2) for the purpose of carrying out transactlons 10
under Part VII[; and -

(b) may, in consultation with the Corporatlon exempt a transaction from
compliance with regulations under sub-section (2), by a reasoned order
for the purpose of carrymg out transactlons under Part VIL

. buy Back. 214. (1) The issuer must ensure that any buy back of securmes by the issuer is carrled, ‘15

out'in a manner wh1ch -

(@) does not dlscnmmate between owners of the secunues

®) prov1des a falr value to persons from whom the secur1t1es are bought back;
and . .

() is equ1tab1e to those who choose to sell thelr securities. 20

(2) The Regulator must make regulatlons govermng the buy back of securities by o
the issuer.

(3) The regulatlons under sub section (2) must spec1fy

{(a) conditions of buy back , . 7 .
- (b) procedure of buy back; . - B T L 25
" (c) general obligations of issuer; and ‘ o . ‘ o
" (d) penalties for violation. -

CHAPTER 42 = -
 MARKET ABUSE.

“Market abu,s'e' 215. (1) A person is prohibited from' committing:market abuse, - N " , ' ‘3ov 7
(2) A person commlts market abuse if the conduct of such person is mtended to.

- interfere w1th free and fair operation of .the securities market by, hampering

the ability of persons to make informed decisions in relation to dealing in secu-

- rities, and is carned out to make a flnanc1al galn and 1ncludes criminal market 7
“abuse. - v o 35

(3) Crlmmal market abuse consists of -

‘ (a) abuse of mformatlon as descrlbed in section 216
o  (b) insider trading as“descnbed in section 217; or:
' (c). securities market abuse as described in section 218.




216 (1) A person commlts abuse of mformatron 1f that person for the purpose of mak - Abuse of
mgafmancral galn = _

(a) falls to dlsclose matenal,mf rmanon about /SEX
obl1gat10n to dlsclose such mformatron 0L

e s‘ T (b) pubhshes mformatlon that the person knows is false m1slead1ng, decep- B
: S - tive or w1ll result 1n mlsrepresentatron e

(2) n thlS secnon,‘ “pubhshes” mclude dlssemmatlon of »1nformat10nr_1n any form o
“ wh1ch may be reasonably used by any person ; ;

, 217 A person commlts msrder tradmg 1f that person whtle in possessron of unpubhshed o
10 price sensitive information, in breach of a fiduciary duty or other: relat1onsh1p of
e trust or conﬁdence for the purpose of makmg a hnanc1a1 gam -

(a) deals d1rectly or mdlrectly,“ n:securities;{'o

(b) dlscloses actlvely or othervwse unpubhshed pr1ce sensrtlve mformatron
' to any other person hkely to engage in msrder tradmg

- ,]{15 218 (1) A person commlts securltles market abuse 1f such person w1th the intentron of
” makmg a financial’ galn, attempts"'-’to achleve or succeeds in ach1ev1ng, resul‘ '
contamed in sub sectlon (2), by—. R : :

“abuse.

l

(a) deahng in secur1t1es d1rect1y or mdrrectly, or

. A () us1ng or employmg ﬁctltlous, man1pulat1ve deceptrve of artlﬁcral dev1ces ‘
ceTa0 S .. or any other form of deceptlon scheme artlﬁce or contrrvance

(2) Results 1ntended by secur1t1es market abuse may be any of the followmg =

(a) art1f1c1a11y creatmg, malntamlng or affectmg the pnce 11qu1d1ty, demandf: E
L supply, tradmg or market for. secunttes or :

(b) g1v1ng false or- mlsleadlng 1mpressron about

"e'pﬁr_iCéQf‘lricnildistY;:'déméli
SUPPIY, tradrng or market for securities S0 T

(3) In thrs sectlon “conduct 1ncludes any act expressmn omission or conceal-
‘ment,’ whether commltted in“a deceitful manner-or not, and whether or not
resultmg in any wrongful galn or av01dance of loss by - .

R _ (a) any person ‘ : L
T30 (b) any other person w1th conmvance of such pe' on or
' (c) by agent of such person ;oo '

219 (1) The Regulator may make regulatlons specxfymg_ onduct whlch : mounts "to
' market abuse o : i

(2) The regulatlons may requ1re persons transactrng m secuntnes

(a) to. retram from takmg specrﬁed actlons or

(b) to report transactlons in: secur1t1es

(3) The Regulator may make d1fferent regulatlons for dlfferent secur1t1es or dlffer-
ent classes of persons

(4) The Regulator may exempt spec1ﬁed secur1t1es or specrfled classes of persons

information: .

Insider trading.

: Secuntles market

Dutxes of the
“Regulator. .
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(5) TheRegulator may take enforcement actions, as applicable, against any person -
who commits, attempts to commit, or abets market abuse.

(6) If the Regulator proposes to take any enforcement action agalnst a person un-
~ der this section it must give the person a show cause notice.

(7) If the Regulator decides to take any enforcement action agamst a person under 5
this section it must glve the person an decision order.

(8) Any enforcement action by the Regulator does not bar the Regulator from.pros-

- ecuting such person for criminal market abuse, but any fine required to be paid
as a result of a conviction for criminal market abuse may be set off against any
amount paid for an enforcement action for the same cause of action. .10

- Punishmentfor .. 594 (7) A person who commits or abets criminal market abuse is pumshable with Class
criminal market

abuse. S - A offence under this Act.

(2) A person who attempts to engage in market abuse, is pumshable w1th ClassC
offence under this Act.
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2

226 (1)

@

227. (1)

@

(©
“@

228. (1)

@)

229.. (1)

[

‘(c) enable the Corporation to make a decision order regarding whether a -

covered service provrder should be placed in the receivership of the Cor-
poration; and A

(d) pay compensatron relatmg to, and apply for the w1nd1ng upof, a covered
service provider. - o

Every examiner must submit reports to the Corporatlon at such frequency and
in- such form and manner as may be spec1ﬁed

An examiner will have the power, on behalf of the Corporat1on to conduct the -

regular evaluation of -

(@) a financial service provider that applies to the Corporatron to become a

covered service provider; and

(b) acovered service provider, whenever the Corporation Board makes a deci-
“sion order that an evaluation of such covered service provider is necessary.

An examiner must conduct the regular evaluation under sub- section (1) in such ,

form, manner and frequency as may be specified..

An examiner will have the power; on behalf of the Corporation, to conduct a . -

special evaluation of any covered service provider if the Corporation makes a

dec131on order that -

(a) a covered service provider is at a rlsk other than “low risk to v1ab111ty’ :

- under the framework for prompt correctrve action under Chapter 45; or

(b) the special evaluation is necessary for the Corporation to exercise its au-
thonty for the resolution of a covered service provider. -

10

15

20

Before conducting a special evaluation, the Corporat1on must review the reso-..

lution plan subm1tted by the covered service prov1der
Where a special evaluation is carried out, the Corporation may — -

(a) bear the Costs; or

(b) charge the costs to the covered servrce prov1der in respect of which they i

were 1ncurred

If the covered service prov1der is unable or refuses to pay the costs under

sub-section (3)(b), the Corporation may recover such costs from: the covered ’

service provider as a debt due and payable to the Corporation.

The Corporatlon and any examiner appomted and actmg on behalf of the Cor--

poration, for the purposes of any actions undertaken under sections 225, 226,

and 227 will have the power to access records of a covered service provider, .

whether in the course of conducting a regular or special evaluation, regarding

- the affairs of the covered service prov1der or a person belonging to the same

group, or its related person

25

30

35

The. exarmner rnust Wlthout delay, inform the Corporatlon in the specrfled/ ‘

form and manner, if, at any time, there comes to the attention ‘of thie examiner .
“..any -change in the. circumstances of the covered ‘service provrder that might "

have material consequences on the posmon of the Corporauon

For the purposes' of this section, “agency”"—

.40
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L

- CHAPTER 45 -

'PROMPT CORRECTIVE ACTION

231. (1) The Corporation and the Regulator must make joint regulations to establish a -

framework for prompt corrective action for all covered service providers.

- (2) The Corporation and the Regulator, in establishing 'a framework for prompt
. corrective action, must take into account the following factors — o

(@) the ability of a covered service provider to access additional capital; -
(b) the ability of a covered service provider to promptly address supervisory
concerns that may arise from time to time; .

(c) the likelihood of the viability of the covered service provider deteriorating :
further if problems are not addressed within reasonable time; and

(d) the proportionality of any measures identified and specified by the frame-
work to the risk to the viability of the covered service provider.

 (3) The framework for prompt corrective action must seek to —

(@) identify the risks to the viability of a covered: service Iﬁrovider at an early
stage; i E _ . :

(b) identify the remedial measures that may be taken by the Corporation, the

Regulator, and any other public authority, in a manner that is timely and
proactive; and - B

-(c) identify the remedial measures that must be taken by covered service
! 4

. providers to reduce the probability of failure, and ensure that the mea-
sures are taken in a manner that js timely and proactive. '

232. (1) “Risk assessment measure” means the risk assessment measures specified by

@ The Regulator may make -regulations to provi'de-for thefimposition or with-

the Regulator to assess the risk to viability of a financial service provider and -
" includes a risk-based capital requirement.

drawal of a risk assessment measure.

(3) The Regulator must make regulations to provide, for each risk assessment mea-

sure, the levels at which a covered service provider has a low risk to viability,

- moderate risk to viability, material risk to viability, imminent risk to viability

and critical risk to viability.

-(4) '1"he Reguléto’r must on a reg_tilar and periodic bas}is, review the risk assess-

233

ment measures specified under sub-setion (2) to determine whether the risk
assessment measures are sufficient to— ' ' : '

(@) facilitate prompt corrective action; and

- (b) prevent or minimise lt)ss to the Resolution Fund. ’

- (5) While determining risk assessment measures, the Regulator must take into ac-

* count standard business cycle conditions.

. (6) Regulations under this section must be issued only after consultation with the

. Corporation.’

(1) There is “low risk to viability” of a covered service provider if the Rggula’torﬂ

makes a decision order that the covered service provider -

5
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Iy

Capital dlsmb‘mo? 238 (1) The Regulator may, by decision order provide for the limits W1th1n wh1ch a.cov-

-and executive
remuneration, -

"" Restoration plan. - '

i
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~ ered service provider may make capital distribution or executive remuneratlon”; L
if the Regulator makes a' decision order that, after doing so, the covered service = -

provider is likely to be at greater risk to viability than 1t is before makrng such - '

capital dlstnbutlon or executive remuneratlon

'(2) No covered service prov1der will. make any capltal dlStI‘lbUthI’lS wh11e 1t Te-

mains in default with regard to the payment of any assessment due to the -

Corporation. : ]
3 :ThlS sectlon w1ll not apply if- -

(a) there isa chspute between the covered service prov1der and the Corpora-
" tion over the amount of such’ assessment; and.

(b) if, pendlng final determination of the d1spute the covered service prov1der T

“10

deposits with the Corporation a _security-for the dlsputed amount as the o "

Corporatlon determines to’ be satlsfactory

239. (1) Every covered service prov1der must prepare a restoratlon plan and get it ap-

L15

proved from the Regulator as soon as the Regulator makes a decision order -

- thatthe covered service prov1der has moderate risk to viability.

(2) The restoratlon plan must contain, in the event of spec1ﬁed c1rcumstances af— .
- fecting the v1ab1hty of a covered serv1ce provider, the measures to be taken — -

- (a) to restore the covered service prov1der to low risk to v1ab1hty, and

.20

' (b) to contmue the carrying on of the whole or-part of the business of the -

covered service prov1der by 1tse1f or by any- other person
(3) ‘The Regulator st make regulat10ns to provide for -

, (a) the contents of the restoratron plan other than what is contalned in sub-
£ section (2) : : - : g

- (b) the manner by Wthh a covered servrce prov1der may update 1ts restora- ’

‘tion plan and

(¢) the manner by wh1ch a covered-service prov1der may get its restoranon ’

plan approved.

‘30

) If the Regulator determlnes that a restoratlon plan fa1ls to make satlsfactory -

provision in relation to the matters requlred the Regulator must take steps as
it. considers approprlate . :

7‘ +(5) The steps- that the Regulator may.take include'requi’ring the restoration planto =
~ L R : : . . . . ’ - -: 35

-be revised.

(6) The Regulator must submit a copy of every restoratlon plan approved by the '

Regulator to the Corporatlon as soon as may be practicable after the approval
is granted, s L .

) Regulatlons for restoration plans must have regard to the relevant 1nternat10nalr -

: standards ifany.

* (8) Regulations’under this. sect1on must be 1ssued only after consultat1on w1th the
s Corporatlon. :

w0
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242. (1) The Corporation may apply to the Regulator, in the form and manner pre-

243.

(2)

(3)

(4)

(1

@)

(3)

4)

(5)

scribed, for appointment as receiver of a covered service provider only if at
least one of the following conditions is met —

(a) there is any concealment of the books, records or assets of the covered
service provider, or any refusal to submit the covered service provider's
books, records or affairs for evaluation or inspection to any examiner;

(b) the Corporation terminates or cancels all Corporation insurance that the
covered service provider may have acquired in accordance with Chapter
50;

(c) the covered service provider materially fails to submit and implement a
restoration plan within the time specified under section 239; or

(d) there is “imminent risk to viability” of a covered service provider under
the framework for prompt corrective action contained in Chapter 45.

Upon receiving an application from the Corporation under sub-section (1), the

Regulator, by order, must appoint the Corporation:as receiver of the covered
service provider.

Upon appointment as receiver of the covered service provider, the Corporation
may, by decision order, direct -

(a) the vesting of shares and subordinate debt of the covered service provider
in the Corporation; or

(b) the incorporation of a bridge service provider in accordance with the pro-
visions contained in Chapter 48.

The Corporation will, upon appointment as receiver of the covered service
provider, succeed to all rights, titles, powers, and privileges of the covered
service provider, and of any shareholder, member, consumer, officer, or director
of such covered service provider with respect to the covered service provider
and the assets of the covered service provider.

Upon appointment as receiver of a covered service provider, the Corporation
may, by a resolution order, resolve the covered service provider, in one, or a
combination, of the following modes of resolution —

(a) purchase in accordance with the provisions contained in Chapter 47;

(b) the incorporation of bridge service provider in accordance with the provi-
sions contained in Chapter 48; or

(c) temporary public ownership in accordance with the provisions contained
in Chapter 49.

The resolution order may provide for an exemption from compliance with cer-
tain regulations, in accordance with section 213(3).

The Corporation may exercise any of its powers as a receiver contained in this
Chapter under the resolution order.

The Corporation may modify the resolution order.any time before any actions
are taken in connection with it, as may be necessary.

The resolution order must provide for the actions that will be taken by the
Corporation with regard to the covered service provider, including any process
for compensation under Chapter 51.
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(6) The Corporation must provide a copy of the resolution order to the covered
service provider and the Regulator as soon as may be practicable after the
resolution order is issued.

- 4 : ’ 4 Power to manage
244. Upon appointment as receiver of a covered service provider, the Corporation may, . vered Sewiceg

5 in accordance with any regulations made under this Part, take the following ac- provider.
tions -

(a) take possession and control of the assets and undertaking of the covered
service provider;

(b) take over the management of the covered service provider;

10 (c) require any person related to the covered service provider to account for
and deliver to the Corporation the possession and control of the assets of
the covered service provider;

(d) sell or otherwise dispose of the assets and undertaking in such other man-
ner and on such terms and conditions as the Corporation determines to
15 be appropriate;

(e) arrange for the assumption by any person of all or part of the liabilities of
the covered service provider;

(f) conduct the business of the covered service provider to the extent that it
deems necessary or beneficial to the receivership;

20 (g) sue, defend, compromise and settle, in the name of the covered service
provider, any claim made by or against it;

(h) execute documents under the seal of the covered service provider;

(i) do all such other things as may be necessary or incidental to the exercise
of the Corporation’s rights, powers, privileges and immunities as receiver;
25 or

(j) recover from the assets of the covered service provider all costs incurred
in the receivership in priority over all other claims.

245. The Corporation may make regulations to provide for the performance of any F “Fﬁ“c“o";,"“?ﬁ
‘ * . orncers, directors
function by any member or shareholder, director, partner, trustee or officer of any 4 b2 eholders
30 covered service provider for which the Corporation has been appointed receiver.  of a covered service

provider.

246. (1) Upon the Corporation being appointed as receiver of a covered service provider, S;zze‘;f F -
there will be a stay on other proceedings involving the covered service provider . il
to the extent provided for in this section.

(2) No action or other civil proceedings including any execution or enforcement
35 proceedings may be commenced or continued against the covered service provider
or in respect of its assets or liabilities. .

(3) No action or other civil proceedings may be commenced or continued against
any third party. for the recovery of money; or for the enforcement of any se-
curity including any guarantee provided for the benefit of any covered service

40 provider in respect of any liabilities of the covered service provider.

247. Nothing contained in the Indian Stamp Act, 1899 (2 of 1899) will affect the power I;i:i‘:::;er

of the Corporation to recommend that any document relating to a transfer of as- | 4ian Stamp Act,
sets or liabilities of a covered service provider under this Part will not attract stamp  1899.
duty, and such recommendation will ordinarily be followed by the Central Govern-

45 ment.
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248.

249,

250.

No person may terminate or amend any agreement with a covered service provrder '

or claim an accelerated payment by reason only of —

(a) the covered service _provider being placed in recelvershlp, or

®) the agreement belng assigned to or assumed by the bndge serv1ce prov1der -

Where an order appomtmg the Corporatron as receiver is made under section 242,

any provision in any agreement contrary to the provisions in that section is void.

CHAPTER '47’

RESOLUTION BY PURCHASE.

(1) The Corporatlon must estlmate the net worth ofa covered service prov1der un-
. der resolutlon using mdustry accepted best. practlces of valuation, as specified.

(2) Any estimation of the net worth of a covered service prov1der under resolution
made by the Corporation under this section is confidential, and must not be
" disclosed to any person, including any potentlal purchaser.

_ (3) The Corporatlon must prepare and issue a b1d package, which must contain all

the initial information which a potential purchaser needs to be provided with
before placing a b1d : .

€] The mode and manner of issu'ance of abid package will be as speciﬁed '

manner .and form, and w1th1n such t1me as may be spec1f1ed

' (6) Based on the.intentions to b1d the Corporatlon may approve or reject potentlal

“-purchasers, in a manner as specified:

(7) The Corporatlon must permit every approved potent1a1 purchaser to conduct

~ due diligence of the covered service - provider under resolutlon

(8) The Corporation must provide an opportumty for negotlatlons between the

- potential purchaser and the covered service prov1der before the submlssmn of
ﬁnal bid. ’ : : :

(9) The approved potential purchasers must submit a final bid after conductmg
the due d111gence in such manner and form, and wnhm such time, as ay be.
_ specrﬁed -

"1 0) Wlthm such tlme penod after all approved potenual purchasers submit thelr

final bids, as may be specified in the bid package, the Corporation must inform
one or more identified purchasers; in a manner specified.

(11 ) When carrymg out the process under th1s section, the Corporatlon must take

into con51deratlon -

(a) the compos1t10n of assets and hab1ht1es of the covered service prov1der
" under resolution; .

B the competmve and economlc CODdlthHS prevalent in the ﬁnanclal sys- . ’

tem; and .
(c) the need for expeditious resolution.

10

15

; (5) Potentlal purchasers may. submit an intention to bid to the Corporation in the
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(4)

A resolution order under sub-section (1) may direct the transfer of assets or
liabilities of a covered service provider under resolution, which includes any
qualified financial contracts, to a foreign financial service provider only if the
contractual rights of parties to such qualified financial contracts, are enforce-
able substantially to the same extent as permitted under this section.

(5) In this section —

6)

Confidentiality and
disclosure. 253. (1)

2)
Provisions of
Competition Act 254. (1)
not applicable.

2)
Establishment of 255. (1)

bridge service
provider.

(a) “foreign financial service provider” means a financial service provider
which is not an Indian financial service provider and any branch or agency
of such financial service provider;

(b) “qualified financial contract” means any financial contract as may be spec-
ified by the Corporation; and ’

(c) “transfer of qualified financial contracts” includes the transfer to a pur-
chaser of all of the following -

(i) all qualified financial contracts between any person and the covered
service provider under resolution;

(if) all claims of the person against the covered service provider under
resolution under such contract, other than any claim which, under
the terms of the contract, is subordinated to the claims of general
unsecured creditors of the covered service provider under resolu-
tion;

(iii) all claims of the covered service provider under resolution against
the person under such contract; and

(iv) all property securing or any other credit enhancement for such con-
tract or any claim under such contract.

For the purpose of this section, parties to qualified financial contracts do not
include the covered service provider under resolution.

Any bid package provided under section 250 is confidential, and may not be
disclosed to any person other than those identified by the Corporation, until
the purchase by a covered service provider is concluded.

The Corporation must, after the purchase is concluded, publish the relevant
details about the transaction to the public in a transparent and accountable
manner.

The provisions of section 43A of the Competition Act will not apply to any
party to the purchase of the assets and liabilities of a covered service provider
under resolution by a purchaser under this Chapter.

In this section, “party” includes —

(a) the Corporation;

(b) the Regulator;

(c) the covered service provider under resolution; or
(d) the purchaser.

CHAPTER 48

RESOLUTION BY BRIDGE SERVICE PROVIDER

The Corporation may establish one or more wholly oWned subsidiaries as ap-
propriate to be referred to as “bridge service provider”.
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2

(3)

(4)

(5)

(6)

(7)

(8)

(1)

(2

(3)

Part VII: 48. RESOLUTION BY BRIDGE SERVICE PROVIDER

The general superintendence, direction and management of the affairs of the
bridge service provider will vest in the board of the bridge service provider,
which may exercise all powers and do all acts that may be exercised and done
by the bridge service provider.

The Corporation must appoint the board of directors of the bridge service
provider.

The board of a bridge service provider must elect a chairperson who may also
serve in the position of chief executive officer of the bridge service provider.

The Corporation may —

(a) remove the directors of the board of a bridge service provider;

(b) fix the compensation of directors of the board of the bridge service provider
and its senior management; and

(¢) indemnify directors, officers, employees, and agents of a bridge service
provider on such terms as the Corporation determines to be appropriate.

The Corporation may, on its own, or whenever the board of the bridge ser-
vice provider determines to be necessary, make available to the bridge service
provider, upon such terms and conditions and in such form and amounts as
the Corporation may determine, funds for the operation of the bridge service
provider.

The funds for the operation of the bridge service provider under sub-section
(6) may be in addition to any portion of the share capital of the bridge service
provider that may be purchased or retained by the Corporation.

Whenever the board of a bridge service provider, with the approval of the
Corporation, determines it is advisable to do so, the board of the bridge service
provider will cause capital stock of the bridge service provider to be issued and
offered for sale in such amounts as it may determine.

The resolution order issued under section 243 for resolving a covered service
provider by a bridge service provider may direct all or any of the following —

(a) the transfer of some or all of the assets or liabilities of the covered service
provider under resolution to the bridge service provider; or

(b) the performance of any other temporary function by the bridge service
provider which the Corporation may specify.

The transfer of any assets or liabilities under this section will be effective with-
out any further approval under law.

When issuing a resolution order under this section, the Corporation must keep
in consideration the following factors -

(a) the extent to which the continued operation of the covered service provider
is essential to provide adequate financial services in the community where
such covered service provider is located;

(b) the inability to effect a resolution by purchase under Chapter 47 immedi-
ately;

(¢) the necessity to create conditions to enable the carrying out of a purchase
under Chapter 47; and

Resolution order:
Bridge service
provider.



Termination and
dissolution of
bridge service
provider.

Resolution order:
Temporary public
ownership.
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(d) the amount reasonably necessary to operate such bridge service provider,
which should not exceed the amount reasonably necessary to liquidate
the covered service provider under resolution.

The resolution order under this section must be implemented fully within two
years from the date of the issuance of the order.

The Corporation Board may extend the period under sub-section (4) for one
year at a time, not more than three times.

The status of a bridge service provider must terminate at the earliest of the
following circumstances —

(a) the bridge service provider is merged or consolidated with an entity other
than the Corporation and other than another bridge service provider;

(b) the liabilities of the bridge service provider are assumed by an entity other
than the Corporation and other than another bridge service provider;

(c) the assets of the bridge service provider are acquired by an entity other
than the Corporation and other than another bridge service provider; or

(d) the expiration of the period under sub-section 256(4).
If the status of a bridge service provider has not been terminated under sub-

section (1), the Corporation must liquidate the bridge service provider upon
the full implementation of the resolution order under secfion 256.

The liquidation of a bridge service provider must be in accordance with the
provisions laid down under Chapter 51.

CHAPTER 49

RESOLUTION BY TEMPORARY PUBLIC OWNERSHIP

The resolution order issued under section 243 for resolving a covered service
provider by temporary public ownership may provide for —
(a) the identification of a designated service provider; and
(b) the transfer of all or parts of the assets and liabilities of the covered service
provider under resolution to the designated seivice provider.
The resolution order may direct a designated service provider to —
(a) exercise normal shareholder rights in the covered service provider under
resolution;
(b) manage the covered service provider under resolution; or
(c) exercise any other powers as may be specified in the resolution order.
The designated service provider must introduce corporate governance arrange-

ments in the covered service provider under resolution in line with best practice
as soon as is reasonably practicable.

The designated service provider may, subject to the approval of the Corpora-
tion, design, and implement a business plan, to operate the covered service
provider. '

The Corporation may specify the requirements for a business plan under sub-
section (4).
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(3) The Corporation, in determining the limits under th1s sectlon must take mto :
. consideration its objectives under Chapter 43.:

“

261 (1)

@

@

3

263, (1)

@

264 (1)

The Regulator, in consultation with the Corporanon w111 determine the speci-
fied categories of covered obligations under this section, and in domg so, must -

take into con51deratlon the following factors —

(@) the nature and extent of detriment that may be caused to consumers in

case of non-fulfilment of obhgatlons owed to them by the covered service E

provider;

~ (b) the lack of ability of consumers to access and process information relating
10

to the safety and soundness of the covered service prov1der and

(¢) the inherent difficulties that may arise for financial service prov1ders in
fulﬁllmg those obhganons

The following financial servrce provrders are eligible.to obtam Corporation in-
surance under this Part —

(a) each financial service provrder that makes covered obhgatlons for the pur-
pose of this Part; and ~

15

(b) each financial service provider designated by the Council as a Systemlcally f_ '

Important Financial Institution.

No financial service prov1der that is not ehgrble under sub- section (1) can ob-
tain Corporatlon insurance under this Part ’ :

Every fmancral service provrder that is ehglble under sectlon 261 must apply to

220

the Corporation for- Corporation i Insurance, in the manner and form spec1ﬁed

by the Corporation.

For every financial service. provrder that is eligible and apphes to the Corpo-
ration under sub-section (1), the Corporation must carry out an assessment

within sixty-days of that financial service provider makmg an apphcatron to

- the Corporanon )

If the Corporation, upon carrying out an assessment makes a dec1sron order
that a financial service provider can be a covered service prov1der the Corpo-

" ration will issue Corporatlon insurance to that financial service provider under
-such terms and conditions as may be specified by the Corporatlon

The Corporatlon must carry out an assessment of a ﬁnanc1al service provrder in

the specified form and manner, to make a decision order whether that ﬁnancral .
service prov1der can be a covered service provider. :

A financial service provider may_not_ obtain Corporation insurance if the Cor-
poration has not carried out an assessment of that ﬁna'ncial servi_ce provider.

There w1ll be constltuted a fund estabhshed and mamtamed by the Corpora- .-
. tion, called the Resolution Fund; to which will be credited all amounts recelved
-as premlum from covered service prov1ders towards -

(a) msurmg each consumer of speclﬁed categorles of covered obhgauons un- -

der sectron 260(1) (@; and

®) insuring against the resolutlon of each covered service provrder under
section 260(1)(b). -
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268 (1) 'I‘he premlum under sectlon 264(1) (b) w111 mclude ‘admmlstratlve‘costs wh1ch
L must be spec1ﬁed by the Corporatlon and must 1nclude the followmg -

S (a) the costs for a partlcular functlon or serv1c
7. .an apphcatlon to‘the Corporatlon for.Co

(b) any exempno
(c) any rem1s31on of costs n whole or 1n part

! ,"f';(2) Ikr't spec1fylng costs under th1s sectlon the Cob

e Part VII 50 "R;E,S LQT?IO'N' FUND

from or. reductlons in costs or:

“use of the = .7
’_Resolutlon Fund

-. Revision of
Corporanon

”Calculatio"n_ of | ¢
- administrative . -
.. "COSts.. - -
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oratior st take into account
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269. (1)

(&)

3

(4)

(5)

(6)

(a) adequacy in meeting the financial requirements and present and projected
expenditures of the Corporation; and

(b) fairness in comparison to the costs incurred by the Corporation for which
the costs are payable.

The Corporation must make pay-outs from the Resolution Fund when a reso-
lution order under section 243 provides for the payment of a specified amount
to specified consumers of a covered service provider, on the date on which the
resolution order comes into force.

The Central Government must, in consultation with the Corporation, prescribe
the maximum amount that may be made as pay-outs.

The Corporation may make pay-outs in instalments, if it is appropriate and
necessary to do so.

The Corporation must make regulations to provide for the process of making
pay-outs, which must include the following —

(a) the notice period to be given by the Corporation to the consumers with
respect to the pay-out;

(b) representations, if any, to be made by the covered service provider, or the
consumers, to the Corporation in relation to the pay-out;

(c) any extension of the notice period; and

(d) alternate provisions for making payments to consumers who are not found
or readily traceable, at the time of making pay-outs.

If a covered service provider makes a claim for compensation over and above
its specified insured amount, such claim will be referred to the Corporation
under the provisions of Chapter 51.

Any amount paid by the Corporation under this Chapter in respect of a covered
obligation will, to the extent of the amount paid, discharge the Corporation
from its liability in respect of that covered obligation.

270. The Corporation retains the right to terminate the Corporation insurance of a cov-
ered service provider in any of the following circumstances —

(a) if the covered service provider fails to pay premia for two consecutive
periods;

(b) if the covered service provider has, by a decision order, been determined
to be at critical risk to viability under section 237;

(¢) the covered service provider or its directors or trustees have engaged or
are engaging in unsafe or unsound practices in conducting the business or
continuing the operations of the covered service provider;

(d) the covered service providers or its directors or its trustees have violated
any applicable law, regulations or condition imposed by the Corporation
or Corporation insurance or written agreement entered into between the
covered service provider and the Corporation;

(e) the Regulator makes a decision order that the covered service provider is
not engaged in the activity it is registered to carry on; or

() the Regulator withdraws any authorisation that it may have granted to
the covered service provider.
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by a decision order, termmate the Corporatlon msurance of a covered serv1ce
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Proce'ss'for :
‘termination of -
- Corporation

If any. of the c1rcumstances under sectron 270 are met the Corporatlon may,

v

'prov1der BT S -‘—_ ‘. . . insuranece. .

Before 1ssu1ng an’ order under thlS sectlon the Corporatron must — .

(a) 1nform the covered service prov1der of 1ts 1ntended actlons

()] provrde the time: perlod within which a representanon may be made by

the covered service prov1der to the Corporatron Wthh may not be more f
than ninety- days -and. - . oo E

‘,t

© cons1der representatlons from the covered service prov1der if such repre- '
: sentatlon is. made w1th1n the notrce perxod provrded S -

The Corporatlon may extend the t1me-penod for submlttlng representanon

»- upon the request-of the covered service provider, for.a _period of not more than

' nlnety days if it 1s satlsfled that such a. request 1s reasonable

: _Corporanon must, without delay - 7

If no representatlon 1s recelved by the Corporatlon from a covered service -
prov1der with. the tlme-penod provided, the Corporat1on must. termxnate the E

i Corporatron 1nsurance of that covered serv1ce prov1der

If the- Corporanon insurance of a’ covered serv1ce prov1der 1s termmated the

_ (a) 1nform the covered serv1ce provrder ‘of such termmatron, and

(b) require the covered service provrder to inform its consumers ‘and the pub-
11c at large of such termlnatlon in the form and manner as may be specr- e
o v : o o » Revocatlon:of ‘
The Corporauon may: revoke the termination of the Corporatlon 1nsurance of a termination of
covered service prov1der if it is satrsﬁed that the reasons for-termination have . Corporation

‘been surtably remediéd or the risk to consumers or any other person has been . insurance. L

‘-'averted or substantlally reduced to the satlsfactlon of the Corporatron ’

If the termmanon of Corporatron msurance ofa covered service' prov1der takes

- place under section 270(6) (@), the Corporatron maytrevoke the:said termma-

- . tion and restore the Corporation i insurance if that covered service provider pays
 all the amounts-due by ‘way of premia from the date of’ default till the date of
. 'payment together w1th 1nterest due on the date of payment ; ‘ i

The Corporatlon may avall of a 11ne of cred1t from the Central Government for : L‘f‘e of Cred“
- ‘a period of five years from the date of- estabhshment of the Resolutlon Fund in- .

~ “such form and manner as prescnbed

K 2717 @
@

5. .
@

-15 . :

(5

20°
272. (i)
@
27 ay
s @)
Ca (3)

=

The Central Government may extend the hne of credrt upon a request by the

Corporatlon in the form and manuier prescrlbed as it thmks fit.

The terms of the hne of credrt must 1nclude the followmg =

(a) the amount that may be borrowed by the Corporatlon under thrs sectron

o " (b) the repayment schedule accordmg to whrch the amount must be returned

Jto the Central Govemment

(c) the 1nterest rate that the Corporanon 1s obhged to pay on the arnount
- avalled under the. hne of credlt and : : :
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(9)

274. (1)

(2)

275. (1)

@

51. COMPENSATION AND LIQUIDATION 1S

(d) the nature of investments the Corporation can make with the amount
availed under the line of credit.

The Central Government will determine and review the terms of the line of
credit, in accordance with this section.

The Corporation may, during the period that it avails the line of credit, apply
to the Central Government, in the form and manner prescribed, for extension,
renewal or temporary increase of credit.

Each request by the Corporation to the Central Government for extension, re-
newal or increase of credit under this section must be accompanied by a de-
tailed report stating the reasons and need for such additional borrowing and
its intended uses.

The Central Government may, upon a request by the Corporation under sub-
section (5), extend, renew, or temporarily increase the line of credit, for such
period as it thinks fit.

The Corporation may use the amount availed under the line of credit for in-
vestment purposes, subject to section 265.

If the Corporation avails the line of credit for the resolution of an identified
covered service provider, the Corporation may meet its repayment obligations
against that line of credit by claiming to be a creditor of the first priority of
that identified covered service provider, in accordance with section 280, if that
covered service provider is liquidated or dissolved

The Corporation must make regulations to provide for the form and manner in
which a covered service provider must advertise to the public at large about its
Corporation insurance.

No financial service provider, or a person belonging to the same group, or its
related person, may represent or imply that the financial service provider, or
any obligation or amount credited to the Corporation, is insured or guaranteed
by the Corporation, if such obligation or amount is not insured or guaranteed
by the Corporation, including by -

(a) the use of the terms “Resolution Corporation” , the “Corporation”, “Cor-
poration insurance”, “Resolution Fund”, the “Fund” or any other term that
gives the impression that it is associated with the Corporation or the Res-
olution Fund, as part of the business name, or firm name, of any person,
including any corporation, partnership, trust or any other entity; or

(b) the use of any other terms, signs or symbols as part of an advertisement
or any other representation.

CHAPTER 51

COMPENSATION AND LIQUIDATION

A resolution order issued under section 243 must provide for compensation in
connection with the covered service provider under resolution.

Under this section, the Corporation must specify the categories of persons
who are entitled to compensation from the resolution of the covered service
provider under the resolution order.

15

20

25

30

35

40




' '-116~’ S ';'ii: PartVII 51 COMPENSATION AND. LIQUIDATION L

(3) '][‘he Corporanon rnay specrfy the categorles of persons who may be entrtled
to compensation from the resolution’ of -a covered .service provrder under a
-resolution order, ‘and the tune-perlod ‘within Wthh the determmanon under o
sub- secnon (2) must be made » : ‘ S ;

5 276 (1 ) Aftera determmatlon under sectron 275(2) the Corporanon must 1ssue w1thm ggt’;’czensam" I
i .-a specrfnedl nme-penod - ’» : :

(a) a general notrce to the pubhc and S n s L
(b) specna]l notlces to md1v1duals who fal]l w1th1n the spec1f1ed categorles

, (2) ’J[‘he notnces under sub secnon (a ) _must be 1ssued in a manner best su1ted to
10 - _’ bnng it to the attentlon of the pubhc or the 1nd1v1duals as the case may be »'

(3) The notrce under sub sectnon (1)(b) to every mdrvrdual who falls W1thm the
o spec1ﬁed categones rnust = : ,

(a) state the amount of ent1tlement to compensatlon of that 1nd1v1dual

o (b) state the proof of enntlement to compensatlon that that md1v1dual must
15 . provrde to the: Corporatnon and " :

(c) prov1de the form manner and reasonable tlme pernod w1thm Wthh mdr- e e
wduals must respond to the nonce R Lo o

: (4) '][‘he Corporatron may specrfy =

(a) under sub-sectron (1)(a) and su ectlon (1)(b)

_ - e’fform and the nme ’» o
20 penod within which such notlce must be: 1ssued and 5 R

TR -

(b the proof of entltlement that specxfled categorre 4

f persons ‘may pronde ‘ L
under sub—secnon (3) (b) , .

(5) Every 1nd1v1dua]l to- whom a notlce has been 1ssued by the Corporanon must
‘ respond m the form manner and t1me penod provrded .

—

B 25 ' (6) ’][‘he Corporanon may reJect the ennt]lement to compensatlon of an' 1nd1v1dual
' 1f sectron (5) is not comphed w1th o

LI

“'(7) Regulatlons under thlS sectlon must

- ) Regulator R |

- , .(8) In thlS sectlon “proof of enntlement compensanon” means all 1nformat10n
=l 0. T or documentatlon as may ‘be specified;. that an 1nd1v1dua1 must present to the L
|+ : ) Corporanon under sectlon 276 ,0 ; : \
miil ; compensanon o

277 (1) Any person, 1nc1udmg an mdmdual under sub sectlo‘ 275 (2 ,'m y object to glglec;‘n"s’;sn“’n
“the notices under sections 276(1) (a)-and’ 276(1) (b),,m connectlon with the : noml:)e ° o

i :resolution of a coveredl servrce prov1der under a ‘resolution order on orie of the DR
-ffollowmg grounds i TSP T SR A

S35

- (a) that person has not been 1dent1ﬁed as an mdmdual under sub-sectron Lo

, 275 (2) but is entrtled to compensanon o e : :

o ‘ '}'(b) that md1v1dual Has” comphed w1'
" 40 = " - under section 276(6); 0r . -

ctxon 276(5) but has beenrejected

(c) that 1nd1v1dual has been offered compensatlon_ of an amount less than
: the1r entltlement to compensatlon.:; o T :
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(2) The form manner and reasonable time- perlod w1th1n which obJectrons to the
_ notlces under this section may be made must. be 1n accordance wrth regulatlons ’
made by the Corporatlon : ,

(3) The Corporation must con31der the obJectlons to the notices recelved under this
section, and determine whether the person making the obJectlon is. entltled to . s
' compensation, “and the amotint of siich entitlement to- compensatron from the
resolution of the covered service provider under the resolutlon order. '

E . ,.;'\

g;’é:ll_’ensam" . 278.7 (1) The Corporatlon must issue a: compensatlon order in. accordance W1th the pro-
) 5 " visions of this section. :

2 A compensatlon order miust be 1ssued w1th1n reasonable tune as may be spec- 10
ified, after issuing compensation notices under section 276, but not before the
’ obJectlons to the compensat1on notices have been recelved under secnon 277.

(3) The compensatlon order must —

(a) adhere to 1ndustry accepted best practrces of valuatlon as may be spec1-
fied; - 15

(b) after due con31derat10n of sectlons 276(5) 276(6) and 277(3) -

(z) 1dent1fy the persons or 1nd1v1dua1s who' are. to be glven compensa—
" tion;

(i) identify the persons or 1nd1v1duals who erI not be grven compensa- ,
otomy - . L . R .20

© 1dent1fy the fmal amount of such compensatlon that is to be given, which .
. may be different from the amount of. entltlement to' compensatron under
section 276(3)(a); and ‘ Lo

(d) provide details of the mode, manner and txme-penod w1th1n Wthh such
' compensatron W111 be glven R . 25

(4) The Corporatlon must spec1fy -

(a) the form and manner of i 1ssumg a compensatlon order

~ (b). the valuation methods to be followed by the Corporatlon for the purposes
of valuing’ compensation; and - .

(c) the mode, manner and tlme -period w1th1n wh1ch any compensatlon under 30
a compensatlon order must "be glven ,

(5) An affected person under a. compensatlon order has the rlght to appeal such
order before the Trlbunal in accordance w1th the prov131ons of section 282.

Payment of

. 279 (1) Any compensatlon to. be given under a compensatlon order must be given by
compensation.

the Corporatlon in accordance wrth secnon 264(2) e . 35

(2) Any amount given by the Corporatlon under thlS Chapter in respect of com- -
pensation to a person will, to the extent of the amount paid, discharge the
Corporatlon from its 11ab111ty in respect of that compensatlon to that person.

Liquidation of a
covered, service
prowder

280. (1) The Corporatlon must only apply for hqu1dat10n or dlssolutlon of a covered
' service provrder under resolution - o A 40

(a) under sectlon 257

(b) ifitso determines under sectron 259 or
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@ '][‘he payment of interest under this sectlon may be calculated atarate and from

a-time that the Trrbunal determmes to be just and reasonable

284. (1) A decision or determmatlon of the Corporatlon may be rev1ewed by the Tri-

bunal only 1f one of the followrng condrtrons are met -

(a) the Corporatron in making the dec1sron or determmanon has made an
- error apparent on the face of record;

(b) the Corporatron in mak1ng the decrsron or determrnatron has not consid-

" ered all relevant material, or has relred on 1rrelevant materlal in making i

a decrslon or determmat1on or

. (¢) -the Corporation, in makmg the’ decrslon or determmat1on has v101ated‘

the pr1nc1ples of natural Justlce

CHAPTER 53

INTERACTION WITH OTHER AGENCIES

285 (1) Prior to exercising.any powers under Chapter 46, the Corporatlon must prepare

a report detailing the effect that any action it is likely to take may have on
competmon in the relevant market

(2). Prior to exercising any powers under Chapter 46, the Corporatlon must —

(@) consult with the Compennon Commission: regarding the effect of the Cor-
poration’s proposed action on competition in the relevant market, includ-
ing by way of providing the report prepared under sub-section (1); and

®) make avarlable any data, information or material in the possessmn of the -
Corporatron relating to the action it is likely to take, as may be required

- "by the Competltron Commission under the Compet1t1on Act

‘(3) For the purpose of sub- sectron (2) sections 21 and 43A of the Competltron Act

will not apply

‘ 1(4) Any data, 1nformat1on or material obtalned by the Competmon Commrssmn '

-from the Corporation under sub-section (2)(b) will be treated as confidential
in accordance with the provisions of section 57 of the Competltlon Act.

) The Competrtron Commlsswn in carryrng out any evaluatron or makrng any

determination in relation to a matter on which a report has -been provided

- by the Corporation under sub-sectlon @), must grve due; regard to section
- 20(4) (k) of the Competrtlon Act . :

’(6) Sub- sectron 2) will not. apply if the Corporatlon determrnes that —

10
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(@) it must act immediately in order to- prevent the probable failure of a cov- B

ered service provider; or .

(b) the exercise of its powers- relates to a comblnanon mvolvmg a covered

service provider and one.or more persons belonging to-the same group as

the covered service provrder

~ (7) Except the proviso to section 20(1) of the Cornpetrtron Act, the provisions of
~ section 20 of the Competition Act will not apply to a determination under sub-

section (6) until the: complenon of an actron taken by the Corporation under .
: Chapter 46

35

40 -
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L’;ﬁ:‘;ﬁm‘ - _ 287, (1 ) If there isa dlfference of oplmon w1th regard to the issuance of regulatrons
tj L " between the Corporatron and the Regulator, the dispute will be resolved by the

Corporation and
- Council. Councﬂ in accordance w1th the provrs1ons under section 305,

(2) Prror to 1n1t1at1ng any Heasure in respect of a Systemlcally Important F1nanc1al
Instltutron the. Corporatron must —- :

oo i (a) mform the Counc11 of the measures that the Corporatlon proposes to ‘take;
o and s . L : o
(b) take such measu‘re's only vvith the approval of the Coun‘ciI; B

CHAPTER54

OTHER PROVISIONS GOVERNING THE CORPORATION o

f:;‘;;‘ss_ and - 288 In addltlon to anythmg contamed in this Act w1th regard fo the ‘annual report
- “ the Corporatron must submxt to the Central Government the followmg additional

1nformat10n -

(@ a statement settmg out the value of the Resolutlon Fund
() a statement mentlonmg the use of the Resolutlon Fund

providers; and.

s (d) any other statement that is: necessary to g1ve an accurate assessment of its

functlomng

: A&lzlicla“i:’s“ of . 289, Nothing contamed in any other law creating a body corporate carrymg out a finan-
- oteriaws. . . cial service will affect the apphcablhty of the prowsrons of thrs Part agamst such

body corporate

10

oo . (¢) a statement including detalls on actlons taken agamst covered service

20

15 -




ING 0 THE FINANCIAL STABILITY AND DEVELOPMENT i

'OBJECTIVE AND EUNCTIE
o T ;’COUNCIL

) 290 (1) The Counc11 W111 pursue the objectlve of fosten esilience'o dbjective. -
_the fmancral system by— ' S AR

v "'i‘; (a) 1dent1fy1ng and momtonng systemlc nsk and'f S

Sl 10

- Funcnonmg ofthe AR

urlll con31st of the Co"
. Councﬂ

E o mlttee a Secretarlat and a Data Centre

291 (1) The offlce of the Councrl" eicutiye.Com'-f

- (2) The Councrl Board must pubhsh -afreport wrthln t v1rty days of the begmmng of :
s - every financial year to disclose ‘all delegations: toithe office of the Councﬂ or, f A
B by the__ofﬁce of the Counc11 _for the prev1ous ,ﬁnanc1al year. L

Establishment of - .
- the Executive” " |
>/ . Committee.- - -

Councﬂ B

a0 ‘ The Executlve Comm1ttee w111 eompnse -

';"":"(a) the Reserve Bank Chalrperson as the chalrperson of the Executlve Com
m1ttee, ) - i . : . .

E ,(b)‘ a nommee of the member m ntloned under sectlon 21(3) (a)

{c (c) the F1nanc1al Authorlty Chalrperson

o 25 ) ke t(d): the Corporatlon Chalrperson

» f(e) an admlmstratlve law member and
=00 the Councrl Chref Executlve o

o fé’ 293 (1) There w111 be estabhshed for the purposes of thlS fACt a Secretarlat whlch w1]l1f
e : assnst the Counc11 in, the performance of its functlons under this Act. : ;

] | - s (2) The Sec‘ 'tanat wﬂl be headed by‘ e Councrl Ch f .Execunve

: 294 (1 ) There wrll be estabhshed for the purposes of thls Act, a Data Centre by the! thsmb“s}‘mempf.‘»" ERRE
- the Financial Data - -
: - name of the Fmancral Data Management Centre to perforrn the functlons lardig Management,..

down in Chapter 57"
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(2) The Data Centre w111 be headed by a Data Centre Director who will be ap-
- pointed by the Council Board in accordance with section 45. .

CHAPTER 56
FUNCTIONS OF THE COUNCIL

Functions of the

295. The Council must —

- Council.

(a) conduct data analysis and research;

(b) designate financial service prov1ders as Systemlcally Important Financial
Institutions; »

(c) formulate and implement the apphcatton of system-w1de measures to the
financial system; .

{d) promote co- operatlon and co-ordination among members and F1nanc1al
Agencies;

(e) assist the members and Financial Agencies in the performance of thelr
functions; S 4

(f) assist the Central Government members and F1nanc1a1 Agencies during a
financial system crisis;’ and -

(g) ensure the performance of all other actions that are required to be under-
taken by the Council under thlS Act.

Principles. . '296. (1) “The Councﬂ must, while dlschargmg 1ts functlons and exerclsmg 1ts powers

under this Act, -ensure that its actions —

(a) take into account the ptinciples of proportionality between the costs im-
posed and the beneﬁts expected to be achieved;

‘(b) seek'to reduce the potentlal for regulatory i 1ncon51stenc1es

(c) do not cause a significant adverse effect on the competmveness of the
financial system; : . . .

(d) do not cause-a significant adverse effect on the growth of the financial
system in the medium or long-term; and :

(e) lead to greater transparency and sharmg of material 1nformat10n in rela-
tlon to the financial system.

(2) If a proposed action of the Councrl is hkely to conflict w1th any principle under
sub-section (1), the Council has a duty to explain before it can continue with
the proposed action. : :

(3) In sub-section (2), a “duty to explam means that the Council must pubhsh -

(a) the principles that are likely to conflict with the proposed actron and the
extent of such conflict; :

(b) the efforts taken by the Council to reconcile its. proposed actlon wnh the ,

pnnc1ples and

(c) a justification of the- proposed actlon in relatlon to the achieveiment of its
objective. :

Data analysxs and

reseamh 297 (1) The Councﬂ must momtor and analyse all accessﬂ)le data, and conduct such

research as is relevant to the achlevement of its objectlve
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(2) The functions of the Council relating to the monitoring and analysis of acces-
sible data and conducting research include —

(a) developing expertise and information systems to monitor and conduct sta-
tistical, mathematical, financial and related analysis of accessible data;

5 (b) identifying trends in the financial system that assist in the identification,
measurement, and monitoring of systemic risk in the financial system;

(c) developing system-wide measures, systemic indicators for designating Sys-
temically Important Financial Institutions, and other tools that may be
used to eliminate or mitigate systemic risk in the financial system;

10 (d) studying the impact on the financial system of any measures, systemic
indicators, or tools that have been developed under clause (c) on the fi-
nancial system; and

(e) analysing international best practices for the efficient discharge of its func-
tions.

15 (3) The Council must publish the results of its data monitoring, data analysis and
research frequently, and at least once every one hundred and eighty days.

298. The Council may specify the collection of financial regulatory data where —

(a) such data is relevant to the achievement of its objective; and

(b) the relevant Financial Agency has not specified the submission of such
20 data.

299. (1) The Council must specify, the systemic indicators for designating financial ser-
vice providers as Systemically Important Financial Institutions.

(2) The Council must review regulations under sub-section (1) every financial year.

(3) The Council, in determining the systemic indicators, must consider all of the
25 following factors —

(a) the nature of the financial service or financial product provided, if any, by
the financial service provider;
(b) the size of the financial service provider;

(c¢) the interconnectedness of the financial service provider with the financial
30 system, and other parts of the economy;

(d) the substitutability of the financial service, the financial product or the
financial service provider in the financial system; and

(e) any additional factors as may be specified.

(4) In addition to the requirements under section 52(2), the following documents
35 must accompany the draft regulations —

(a) a statement explaining the application of the systemic irndicators to the
data of various categories or classes of financial services, financial prod-
ucts and financial service providers;

(b) the time-period within which the Council will designate financial service
40 providers as Systemically Important Financial Institutions;

(c) the conditions and process of deciding requests for exemption from such
designation; and

(d) the time-period within which the Council will convey its decision in rela-
tion to any requests for exemption from such designation.

Council’s access to
data.

Determination of
systemic indicators.
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g‘p‘t’é‘;ﬁ“l’:d‘:cfamrs, 300. (1) “The Counc1l must review as frequently as required,’ and at Jeast" ofce every
-t(})’sﬁnanmal service | 1.t . financial year, the, apphcabrhty of the systemic indicators contained in regu- -
prov1ders LT latlons made under sectlon 299(1) :ﬁnanc1al $ rvlce prov1ders to 1dent1fy_ E

A tant Fman 1al Instltutlon

(2) If the Councﬂ proposes to de31gnate a ﬁnanc1al service: prov1der as a Systemi- .
cally Important Financial.Institution it must issue a show cause,notice to such
ﬁnanc1al serv1ce prov1der N - »

(3) If the Councrl decrdes to designate a ﬁnanc1al service prov1der asa Systemlcally o
Important F1nanc1a1 Institution it must jssue a dec151on order _ ‘ 10

_ (4) If any, Systemlcally Important Financial Instltutron carnes out a ﬁnanc1al ser- :
: " vice that is not allocated to-a Reguilator under section 11, ‘the.Council must, e
‘ through the decision order mentioned in sub- section 3), 1dent1fy the Regula-‘ '
. tor. who w111 regulate such Systemlcally Important F1nanc1a1 Instltutlon )

533::::12‘&2 of 301 (1) The Counc11 may, for the purpose of. 1mplementat10n under section 302, spec1fy‘ 15

- measures, - . |, o the formulatlon of any system-wide measure speclﬁed in'the Th1rd Schedule

(2) In its formulatlon of the system-w1de measure the Councﬂ should cons1der the
followmg factors — . : o ST

(a) that the system-wide measure applies to the entire'ﬁnancial system; or.

~(b) thatthe system-wide measure apphes to a substantial part of the financial ~ 20
system that is exposed to .or is contrlbutmg to, a srmllar source of systemic -
risk. .

i (3) In addltlon to the requ1rements under section 52(2) the followmg documents o
’ . must accompany the: draft regulations: ":? P e — ’

(a) the scope of 1mplementat10n of the system-w1de measure o -2

(b) an explanatlon of the p0351b1e 1mplementatlon of. the system-w1de mea- . .
sure to-specified typesof ﬁnanc1al serv1ces fmancral products or. fmancral '
service' prowders and. SR : :

(c) the parameters ‘of dlscretlon that w111 be prov1ded to the F1nanc1al Agen-
cies in the 1mp1ementat10n of the system-w1de measure. . ¢ . 30

(4) The formulatlon of the system-w1de measure as spec1f1ed under sub section . .
(1) will be unplemented by the F1nanc1a1 Agenc1es as approprlate in accor-
dance w1th section 302." - .

(5) Any action to be taken by the Counc1l under th1s sectlon must only be taken by' o

the Council Board. -+ v B - 35
Implementation of ' . '
;;'s;:;:ln:gdz 1°n.° ( 302. (1) The Councrl may, by order in wrltlng, direct the 1mplementat10n of a system-
measures.. L - .. wide measure, if it determmes that such 1mplementat10n is requlred to achleve

‘the Councrl’s obJecttve B ’_ . S S LT e
(2) The order under sub sectlon @) must - - »I '{ .: o . T

(@ 1dent1fy the parameters of apphcatlon of the system-w1de measure a0

(b) 1dent1fy the Fmancral Agencles that will 1mplement such system-w1de mea- ;
sure;




 Facilitating
7. co-ordination and .
' .co-operation: =

"~ Co- ordination'and :
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Resolution of

|
s 305. (1) The Council Board must resolve any dispute between two or more of its mem-
isputes.

bers or between any of its members and other Financial Agencies, or between
Financial Agencies.

(2) The Council Board must resolve a dispute under this section only if at least one
of the following conditions is met —

(@) a member or a Financial Agency submits a written request to the Council
Board for the determination of such dispute; or

(b) in the opinion of the Council Board, a dispute exists between two or more
of its members, or between any of its members and other Financial Agen-
cies, or between Financial Agencies, that has the potential to cause regula-
tory uncertainty and adversely impact the stability of the financial system.

(3) Before resolving any dispute under this section, the Council Board must, as
soon as practicable, and within ninety days of receiving such written request,
or coming to an opinion that a dispute exists —

_(a) determine that the parties involved in the dispute have failed to resolve
the dispute in good faith;

(b) provide a copy of the written request, or a statement of its opinion, to all
parties to the dispute;

(c) undertake to seek the agreement of all parties to the dispute in relation to
the resolution of such dispute by the Council Board; and

(d) publish the procedure of dispute resolution that the Council Board intends
to follow, as described in sub-section (4).

(4) The Council Board must follow a procedure of dispute resolution that is nec-
essary to resolve the dispute fairly and expeditiously and is in conformity with
the principles of natural justice,

(5) The Council Board must resolve all disputes as soon as possible, and at least
within one year of publishing the procedure of dispute resolution.

(6) In resolving a dispute under sub-section (4), the Council Board must ensure
that, where a dispute relates to any action taken by a Financial Agency includ-
ing the extent of jurisdiction of a Financial Agency in taking such action, the
decision of the Council Board does not —

(a) exempt the statutory duties of a party to the dispute; or
(b) divest a party to the dispute of any authority derived from this Act, or any
other law currently in force.

(7) A decision made by the Council Board under this section must be in writing,
and published immediately.

Role of the Council
during a financial 306. (1)
system crisis.

The Council must specify, as frequently as appropriate, the parameters for the
identification and determination of a financial system crisis.

(2) The Council must specify, in preparation for assistance during a financial sys-
tem crisis, a statement of action in relation to potential financial system crises.

(3) The statement of action under sub-section (2) must —

(a) be updated every financial year;

(b) take into account international best practices in relation to assistance dur-
ing various types of financial system crises; '
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CAHH

- the public.

.- Submission of -
-financial regulatory

t

data to the -

_fnancial system

database. * -

Access to ﬁnanclal
regulatory data by:

.. a Financial Agency’
" or Central

“r

Government.

“Access to financial

regulatory data by, -
the Council.

-
Access to financial
regulatory data by

(2) '][‘he prmcrples to be f' "lowed by the ‘Data Centre ufidet this s .t10n are in-
‘ addltron to the prlnclples to be followed by the Councrl under sectlon 296.

3@9 (1) Every Flhancial Agency TSt submrt ﬁnanc1al regulator'y data -

(a) only in electromc form and .
(b) only through the ﬁnanc1al system database at the first 1nstance

(2) Nothmg 1n this sectlon restrrcts the power of a F1nanc1al Agency under law '

gPart"VIIl:' 57. FmAN_crAL DATA MANA‘GEMENT_CEnTRE, ' o ' 139

to seek the submission of ﬁnanc1a1 regulatory data - in- any form. othier than ' .
electronic form, where stich data cannot be adequately converted to electromc )

- form, provrded that the Data Centre is 1nformed

_purposes of an 1nvest1gat1on by such Flnancral Agency

() Nothlng in thls sectron restrrcts the ] power of a F1nanc1al Agency under law
_ to specify the content and nature. of flnancral regulatory data that must be -

submltted by a fmancral service prowder

(5) Nothmg in this sectron prevents a Financial Agency from maintaining a sepa-
“rate database of financial regulatory data that may be transm1tted to it by the -

ﬁnanc1al system database

310 (1) The Councrl must. enter 1nto a memorandum of understandlng w1th a Financial
Agency that seeks the submission of regulatory ﬁnanc1al data or the Central‘

Government, as reéquired.

v power of a:Financial Agency to seek the 1
submlss1on of data othier ‘than: finlaricial regulatory data to any person other -
_“than the fmancral system database, where stich data may be required for the

10

15

20

@ The Councnl must enter into a memorandum of understandmg with a F1nanc1al

Agency that seeks to share finaficial regulatory data, or other data w1th oneor -

more Financial Agenc1es

25

(3) The memoranda of understandmg descrlbed under sub sect1ons (1 ) and (2)' :
- must clearly setout the térms and conditions of access and use by the recipient

Financial Agency for such ﬁnanc1a1 regulatory data or other data

311 (1) The Counc1l must specify the terms and condltrons of the ‘Céuncil's access to.' -
, : ~ : 30

,-the ﬁnanctal system database

(2) The Councrl mist receive such access to the ﬁnancral system database as may 4

be requnred to achieve 1ts objectrve

Ba W STyl

E._The Councrl must; in consultatlon w1th relevant Plnanc1al Agenc1es spec1fy a state-
Ement of pohcy regardmg the access to: ﬁnanc1al regulatory data’i 1n the financial
e system database, by members of the public, which includes -

312.

‘35 A

(a) the terms and conditions of access to financial regulatory data in the finan- -
cial system database by membels of the pubhc mcludmg the’ fees payable )

-for. such access; .. v i

- (b} the categories.of financial remﬂatcry data’.that!may- be insta’ntly accessed :

,_by members of the pubhc

‘ (c) the categories of financial regulatory dara that may be accessed by mem- - .

bers of the public only after a particular time-period; and .




LRt A

tE=

130

(a) w1thout bemg authonsed to do so accesses or: secures access or demes or

) w1thout bemg authorlsed to,. 050, downloads, extracts , pies, Or ¢

: database

ca,v ,ses a denlal of access, to the fmanc1al regulatory data in: the ﬁnancral’

]g-produces m ‘any form ﬁnanc1al regulatory data_m the fmanc1al systemf’ : o

1+ Offences in relation

,:-;.(.c‘),: knowmgly mn:oduces or’ causes to be mtroduced any computer virus. o o

].‘,’other computer contammant mto the ﬁnanc1a1 system database

.. inthe ﬁnanc1al system database

w1thout authorlsatlon d1srupts or causes d1srupt10n to. the functwnmg of i

"the ﬁnancral system database

3]14 'l‘he prov131ons of secnon 35 w1ll apply to the Counc1l: Board m the followmg man
~ her-". : : : N : : :

(a) all prowsmns of the«l sectlon w1ll"apply when ‘here 1s a ﬁnanc1al syste I
crisis; and " EER ;

(b) where there is no' fmancral system crisis; th 5 Councﬂ Chalrperson mu

seek to secure all-decisions-that the Council is authorlsed or requ1red o

make only by arrlvm at a consensus

3]15 (1 ) '][‘here w1ll be consntuted' a fund estabhshed and mamtalned by the‘ Councn
to Wthl’l the followmg w1ll be cred1ted - .

Decision makingin. - -~

the Council Board. " - .
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(b) the expenses of the Council in p\érforming its functicns- and

"(c) any other costs and expenses as may be incurred by the Council in the
performance of its functions under this Act. :

Annual:report‘." o .316'7
followmg addltional mformation in 1ts annual report -

K

(a) a statement setting. out the value of the fund of the Counc1l

(b) a statement mentioning the use of the fund by the Council for the previous
- financial year; 4 B _

(¢) all significant trends 1dent1ﬁed in the financial system relevant to the ob-
jectives of the Council;

(d) an assessment of the stability and resi‘lienCe of the ﬁnancial system

(e) "an assessment of the functioning of the Councﬂ 1n relation to India’s in-
" "ternational obligations, as relevant; and’ :

" () any other statement that is necessary to give an accurate assessment of
- the’ functiomng of the Council.

In additlon to the requlrements under section 77, the Councﬂ must submit the
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(b) minimising the adverse impact on the ability of the financial system to
achieve an efficient allocation of resources;

(c¢) minimising the impact on the ability of consumers to take responsibility
for their transactional decisions; and

(d) ensuring that any obligation imposed on a financial service provider is
consistent with the benefits, considered in general terms, that are ex-
pected to result from the imposition of that obligation.

Need for measures. 397 (1) A Regulator may adopt a measure under section 318 only after it has deter-

mined that in the absence of adopting such measure, the market infrastructure
or market process will fail to -

" (a) develop or improve adequately; or
(b) function poorly.

(2) A Regulator must consult and co-ordinate with every other Regulator on a
regular and frequent basis to identify instances where the adoption of such

measures may be required or justified, and assess whether such intervention
would develop or improve market infrastructure or market process.

CHAPTER 60 .

PROVISIONS FOR REVIEW

Review of 322. (1) There must be a review of —

measures and
directions. x
(a) every measure that has been adopted under section 318; and

(b) every direction that has been issued under section 319.
(2) A review under this section must be carried out at least once every twelve

months after the adoption of the measure, or the issuance of the directions, as
the case may be.

(3) A review under this section must —
(a) examine the efficacy and the impact of the measure or direction under
review;

(b) estimate the cost of having introduced such a measure or direction in the
financial system; and

(c) seek to identify best practices and make proposals to the Regulator or the
Central Government, as the case may be, for any modifications that may
be required in respect of such measure.

(4) The findings of the review must be submitted to the Agency as a report of
recommendations.

(5) There must be no conflict of interest between the team of experts and the
Agency under review.

(6) The Agency must ensure that the team of experts has access to relevant infor-
mation and material as necessary to carry out the review.

(7) The Agency must publish -

(a) every review submitted under sub-section (4); and
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PARTX

R]ESIERVE BAN]K or TND]{A

CHAPTER 61

- OBJECTIVES AND FUNCTIONING OF THE‘RESERVE’ BANK

326. . The objectives of the Reserve Bank under thlS Part,-are to -

(a) formulate and unplement monetary policy; and =
(b) carry on other activities of a central bank, mcludmg -

(D) to issue currency of India; ' L o .
(i) to transact certain business of the Central Government and the State

- Government, as contamed in sectlon 348 and section 349 respec- -

tively; and _
(m) to act as banker to banklng service prov1ders

327 (1) The capltal of the Reserve Bank may be increased by -

(a) payment of addltlonal amounts to the’ Reserve Bank by the Central Gov-
* ernment; and . :

* (b) - subscription to add1t10nal capltal of the Reserve Bank by the Central Gov- -

ernment..

(2) Any increase in capltal of- the Reserve Bank must be notified in the Ofﬁc1al
. Gazette. - S

328, - The Reserve Bank Board vvii'l -

(a) approve the budget and operatmg plan of the Reserve Bank; and

(b) be responsible for such other matters as prov1ded under this Act, or any -

other Act

329. The quorum of a meeting of the Reserve Bank Board will be at least half of the

~members of the Reserve Bank Board, at least one of whom must be the Reserve

- Bank Chairperson, or, in the absence of the Reserve Bank Chairperson; the execu- -

: t1ve member de31gnated by the Reserve Bank Board to act in such capa(:lty

330 (1 ) The Reserve Bank Board will be supported by adwsory councﬂs in the followmg
areas — - .

(a) banking; and N
(b) payments

(2) The adv1sory counc1ls on bankmg and on payments must, in addmon to the
matters contained in section 49, prepare and submiit to the Reserve Bank Board

an annual statement on the material developments in their respectlve fields -

and recommendations in relatlon to such developments.

CHAPTER 62
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: 334.

335

@ All me‘ il
equate k

(5) A person must not be appomted asa member of the Monetary Pohcy Commlt-

-sectlons (2) (c) and @)D, 1f such personi =

(a) is a member of the Reserve Bank Board or any advrsory councﬂ of the V‘

Reserve Baik;
(b) isa pubhc servant or _ . .
(©) is a miember of Parhament or state legrslature

'(6) The admlmstratlve law metiber of _the Reserve- Bank Board cannot be ap-

pomted to the Monetary Pohcy Commlttee under sub sectlon ) (b)

. No person may be appomted asa member of the Monetary Pohcy Commlttee
1f such person — S :

(a) has dany ﬁnanc1al or other interest that is likely. to prejudlcrally affect their
runctlons as a membér of the Monetary Pohcy Commlttee or

- 10

15

(b) attracts any of the grounds for removal of members of the Monetary Pohcy -

Committee. mentloned in the Fifth Schedule.

under sub- sectlon (7) (a)

(1 ) The Monetary Pohcy Commlttee must meet at least every two months durlng a
* financial year.. :

@ The meeting schedule of the Monetary Pohcy Commlttee for a ﬁnanc1a1 year
" ‘ust be published by the Reserve Bank at least one week before’ the flrst meet—
S : , ‘ 25

1ng in that ﬁnancral year _
(3) ‘The meetlng schedule may be changed only - .

- (@) by way of a decision taken at a prlor meetlng of the Monetary Pohcy
Commrttee or

(b) if, in the opinion of the Reserve Bank Charrperson a meetlng is requrredr

and advance intimation has- been provided . to the’ members of the Mone-
tary Policy Commlttee : -

(4) The dec151on to hold a meetlng under sub sectlon (3) (b) must be pubhshed by

the Reserve Barik as soon as practicable, o

(5) Pnor to every meeting, the members of the Monetary Pohcy Commrttee must
. rev1ew— ,

{a) the report 1ssued by the Reserve Bank under sect1on 341¢( 1) (a) and

(b) any information which the Monetary Pohcy Comm1ttee has requ151t10ned
and obtained under séction 339. : :

(1) The quorum of a meetmg of the ’V{onetary Pohcy Commlttee wrll be ﬁve mem-
bers, at least one of whom must be the:Reserve Bank Chalrperson and in the
absence of the Reserve Bank Chalrperson the executive member de31gnated by
the Reserve Bank Board to &t in 1 such capac1ty o C

(8) The Reserve Bank must :by way of bye- laws define what constltutes an 1nterest
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(3) If the Monetary Poliey COmmittee requires information relating to a individ-

340. The Reserve Bank Board mitst make bye-laws in relation to the ‘procedures of the

ual financial service provider, it must obtam the approval of the Reserve Bank
Board before obtaining such 1nformatlon

Monetary Pohcy Committee, 1nc1ud1ng -

341, (1)

@
3)
342, (>1 )

@

(a) the manner of publication of schedule of meetmgs under section 334(2);
(b) the manner of pubhcatlon of dec1s1ons under section 337;
(c) the manner of publication of mlnutes of meetings under section'338;

(d) process for requisitioning information from the Reserve Bank under sec-
tion 339 and the process for obtaining the approval of the Reserve Bank
Board under sub-section 339(3); "

(e) the manner and process of recording and counting of votes at the meeting; '

() conduct of meetings, including provision for meetings to be held without
the phys1ca1 presence of a member;

(g) the manner of notmg of minutes of the meetmgs and

(h) any other matters in relation to activities of the Monetary Policy Commit-
tee. -

The Reserve Bank must —

(a) submit a report to the Monetary Policy Committee, at least three days

prior to each meeting of the Monetary Policy Committee, containing in--

formation relevant to the decisions to be made by the Monetary Policy
Committee’in that meeting; and

) pubhsh a quarterly report containing —

(i) a review of the monetary policy demsrons pubhshed by the Reserve

Bank during such quarter;

(i) an assessment of the developments in relatlon to monetary pohcy
'in the economy during the period to which the report relates; and

(iii) an indication of the approach- which may be adopted by the Reserve -

Bank to meet its objectives in relation to monetary pohcy

A report submitted to the Monetary Policy Committee under sub- section (1)(a)
must be published simultaneously with the submrsswn of the report to the

Monetary Pohcy Committee

Any report under sub section (1)(b) must be pubhshed after approval of the
Monetary Pohcy Committee :

The Central Government may provrde a recommendation in writmg, on mon-

etary policy, to the Reserve Bank, if it is satisfied that. such recommendation is
required on account of extreme economlc circumstances.

‘Upon the receipt of a recommendation from the Central Government under
~sub-section”(1), the Reserve Bank Chairperson must prov1de a copy of such

-~ - recommendation-to the Monetary Policy Commitiee as soon as-possible and at

any rate, prior to the first meeting of the Monetary Policy Commlttee Wthh is

to be. held after the date of receipt of such recommendatron
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(3) The Monetary Policy Committee must consider the recommendation of the

5 (4)

Central Government provided under sub-section (1) in the first meeting of the
Monetary Policy Committee held after the date of receipt of such recommen-
dation.

If the Monetary Policy Committee rejects the recommendation of the Central
Government wholly or substantially, the Central Government may, by an order
in writing, direct the Reserve Bank on matters with respect to monetary policy.

(5) The order under sub-section (4) —

10
15
(6)
20
(7)
25 343. (I]
(2)
30
40

(a) may be issued only after consultation with the Reserve Bank Chairperson;
(b) must be laid before both Houses of Parliament for approval; and

(c) will cease to have effect at the end of the following period, whichever is
earlier —

(i) twenty-eight days from the date on which the order is made, unless
it is approved by a resolution of each House of Parliament before
the end of that period, in accordance with sub-section (6); or

(i) ninety days from the date on which the order is made.

In calculating the period of twenty eight days for the purposes of sub-section
(5)(c) (i), no account is to be taken of any time during which Parliament is dis-
solved or prorogued or during which either House of Parliament is adjourned
for a continuous period of more than four days.

Any objectives provided to the Reserve Bank by the Central Government under
section 331 will not have effect while an order under sub-section (4) is in force.

CHAPTER 63

OTHER CENTRAL BANK POWERS

The Reserve Bank has such powers as are necessary to carry out its functions
as a central bank under this Act.

Powers under sub-section (1) include the power to -

(a) receive money on deposit and pay interest on the deposits;

(b) purchase, sell, discount and rediscount bills of exchange, promissory notes
and treasury bills;

(c) purchase and sell government securities;

(d) hold, purchase and sell securities issued by foreign countries;

(e) maintain deposits with other banks, including foreign banks;

(f) purchase and sell special drawing rights issued by the International Mon-
etary Fund;

(g) purchase, sell and otherwise deal in gold, specie and other precious met-
als;

(h) establish credits and give guarantees;

(i) open accounts in a central bank in any other country or in the Bank for
International Settlements or any other international or regional bank, and

to act as agent or mandatory or depository or correspondent for any of
those banks or organisations and pay interest on any of those deposits;

(j) issue bills and drafts and effect transfers of money; and

c

General powers of
the Reserve Bank.
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(k) acquire, hold, lease or dispose immovable property.

(3) In this section “International Monetary Fund” has the meaning assigned to it
under the International Monetary Fund and Bank Act, 1945 (47 of 1945).

Business which the 344 (1) Unless the Reserve Bank, in the pursuit of its objectives under this Part is acting
Reserve Bank may

G Eransabt: ~in accordance with its powers, it must not — -

(a) engage in trade or otherwise have a direct interest in any commercial,
industrial, or other undertaking, other than where such interest has been
acquired for the satisfaction of any of its claims;

(b) purchase any capital, including any shares of any banking service provider,
or, of any other person, or grant loans against such capital or shares; or 10
(c) advance money on the mortgage of, or otherwise against the collateral

of, immovable property or documents of title relating to such immovable
property, or become the owner of immovable property.

(2) Any interest of the nature under sub-section (1)(b), acquired by the Reserve
Bank for the satisfaction of its claims, will be disposed of at the earliest. 15

(3) The provisions of sub-section (1)(c) will not prevent the Reserve Bank from
acquiring or holding property necessary for its business or residential premises
for its use.

Temporary liquidity

Ancieheti 345. (1) The Reserve Bank may provide short-term funds against adequate collateral
to system participants for which the Reserve Bank directly operates payment 20

systems, in order to meet a shortage of funds of such system participants.
(2) The Reserve Bank must make regulations to provide for -

(a) theprocedure for availing assistance under sub-section (1); and

(b) the manner in which relevant information in relation to the utilisation
of assistance under this section, will be shared with relevant Financial 2
Agency for regulatory purposes.

W

(3) In this section, short-term means overnight or any such other period as may be
notified by the Reserve Bank for the purpose of this section.

E::Eil?f\]:‘:ishmncc. 346. (1) The Reserve Bank may provide liquidity assistance agains} adcquqte collateral
Al to a financial service provider, or, a class of financial service providers, in case 30
of shortage of funds, including where such shortage arises on account of severe
or unusual stress in the financial system.

(2) The Reserve Bank must make regulations to provide for -

(a) the nature of collateral to be provided by a financial service provider to
avail liquidity assistance under this section; and

[

]

(b) additional criteria to receive assistance under this section.

(3) Prior to extending assistance under this section, the Reserve Bank must consult

(a) the relevant Regulator, when assistance is sought to be provided to a fi-
nancial service provider not regulated by the Reserve Bank under Part V; 4o
and
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(b) the Corporation, when assistance is sought to be provided to a covered
service provider.

(4) The Reserve Bank must make a determination with regard to the matters under
sub-section (2) prior to extending assistance to a financial service provider
5 under this section.

(5) No person will have recourse to the Tribunal against the determination made
by the Reserve Bank under sub-section (4).

(6) The Reserve Bank must make regulations to provide for —

(a) the procedure to be followed by a financial service provider for availing
10 liquidity assistance under sub-section (1); and

(b) the manner in which relevant information in relation to the utilisation
of assistance under this section, will be shared with relevant Financial
Agency for regulatory purposes.

(7) The Reserve Bank will be guided by the following principles while extending
15 liquidity assistance under this section —

(a) confidentiality regarding the use of this assistance by financial service
providers; and

(b) expediency in making a decision to extend assistance under this section.

347. (1) In order to reduce risks relating to payments and settlement, arising from the f;“-"?;“"“ 53'5;:”‘{”
. . . pe . . . . . - 1€ NESEerve bank.
20 failure of identified financial service providers, the Reserve Bank must maintain ,
a real time gross settlement system for transferring payments of funds.

(2) In this section -

(a) “the payment system” means the real time gross settlement system under
sub-section (1); and
25 (b) “identified financial service providers” means —

(i) banking service providers;

(if) Infrastructure Institutions which provide clearing and settlement
services and have been designated Systemically Important Finan-
cial Institutions by the Council; and

30 (iii) any other financial service provider notified by the Central Govern-
ment, in consultation with the Reserve Bank.

<

(3) The Reserve Bank must make regulations governing —

(a) the mode of operation of the payment system;
I

(b) the conditions under which the access to the payment system may be
withdrawn; and

W
(4]

(c) all other issues connected or related to the payment system.

(4) If access of an identified financial service provider to the payment system is
withdrawn under sub-section (3)(b), then the Regulator must cancel the au-
thorisation of such identified financial service provider to act as a banking ser-

40 vice provider, or, to act as an Infrastructure Institution which provides clearing
and settlement services, where —

(a) if the Reserve Bank proposes to withdraw the access to the payment sys-
tem, it must issue a show cause notice to the identified financial service
provider; and
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Business of the
Central
Government.

Business of State 349
Governments.

Right to issue bank 350.

348.

(5)

(1)

(2

3

4)

(5)

(6)

(7

(1)

(1)
(2)

(3)

(b) if the Reserve Bank proceeds to withdraw the access to the payment
system, it must issue a decision order to the identified financial service
provider.

The payment system will be an Infrastructure Institution for the purposes of
section 193 and no other provision of this Act will apply to the payment sys-
tems.

The Central Government must —

(a) entrust the Reserve Bank with all its money, remittance, exchange and
banking transactions in India; and

(b) deposit, free of interest, all its cash balances with the Reserve Bank.

The Reserve Bank will accept monies on account of the Central Government
and will make payments up to the amount standing to the credit of its account.

The Reserve Bank will carry out exchange, remittance and other banking oper-
ations for the Central Government.

All actions under sub-section (1) will be in accordance with the conditions
agreed between the Reserve Bank and the Central Government,

Any agreement under sub-section (4) will be laid before Parliament, as soon as
practicable and must be published by the Reserve Bank.

Sub-section (1) does not prevent Central Government from carrying on money
transactions or holding requisite balances at places where the Reserve Bank
has no branches or agencies.

The Reserve Bank will include a description of the business of Central Govern-
ment carried on by the Reserve Bank in its annual report.

The Reserve Bank, by agreement with a State Government, may —

(a) undertake all the money, remittance, exchange and banking transactions
in India of such State; and

(b) maintain the deposit of all cash balances of the State with itself, free of
interest.

Any agreement under sub-section (1) will be laid before Parliament, as soon as
practicable and must be published.

The Reserve Bank must include details of the business of State Governments
carried on by the Reserve Bank in its annual report.

The Reserve Bank will have the sole right to issue bank notes in India.

Every bank note issued by the Reserve Bank will be legal tender at any place
in India in payment or on account for the amount expressed on it, and will be
guaranteed by the Central Government.

The Reserve Bank, after considering the recommendations of the Central Gov-
ernment, must notify -

(a) the denomination value of the bank notes to be issued by the Reserve
Bank; and

(b) the form, design and material of the bank notes.
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i%ﬁ;%??fetfem © 353. The Reserve Bank will issue rupee coins on demand in exchange for bank notes
forms of currency. © and will issue bank notes on demand in exchange for coins which is legal tender

under the Indlan Coinage Act, 2011 (11 of 2011)

Issue of demand

A - 354 (1) No person, other than the Reserve Bank, or, the Central Government where
bills and notes.

. expressly authorised, will -

(@) draw, accept, make or issue any bill of exchange, hundi, promissory note
or engagement for the payment of money payable to bearer on demand;

(b) borrow, owe or take up any sum or sums of money on the bills, hundls or
" notes payable to bearer on demand of any such person; or

(c) make or issue any promlssory note expressed to be payable to the bearer
of the instrument.

(2) ‘Sub-section (1) does not prevent any cheque or drafts, mcludlng hundis, which -

" may be payable to the bearer on demand, to be drawn on a person ’s account
" with a banker, shroff or agent.

(3) In this section, the phrases “bill of exchange” “promissory note”, “cheque”,

“draft” and “banker” have the meaning assigned to them under the Negotlable 7

Instruments Act, 1881 (26 of 1881).

Power of Reserve . 3¢ 5. (1)
Bank to obtain - oM
information. - information relevant for its functions under this Part.

(2) A person must comply with a request for providing information issued under

sub-section (1) and provide the required lnforrnatlon or documents, in its pos- -

sesswn or power to the Reserve Bank

CHAPTER 64 -

ACCOUNTS OF THE RESERVE BANK

.:;?Tg;ﬁ;;?ssets 356. (1) The Reserve Bank must prepare and pubhsh a statement of its assets and lia-

‘bilities on a weekly basis.

(2) The statement must relate to assets and liabilities as at the- close of busmess of
' the day on which such statement is prepared

(3) If a day on which a statement is to be prepared is a holiday, as notified by the
Central Government, then the statement must be prepared and published on
the last business day preceding that day.

(4)‘ A copy of the statement must be submitted to the Central Government.

Allocation of 357. (1)

urpl fits.
. SURPTLS protis. surplus proﬁts to the Central Government.

(2) In accordance with its policy, the Reserve Bank must pay prohts held by it to
the Central Government after making adequate prov151ons for -

(@ reserves to meet future contingencies; and

(b) bad and doubtful debts, depreciation in assets, contributions. to staff and
superannuation funds and for all other matters for which prov1s1on are
sually provrded for by a banking service provider. :

The Reserve Bank must specify the procedure for the Reserve Bank to obtam '

The Reserve Bank Board must maintain a policy in relation to the payment of
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e ':’(3) ’l[‘he Reserve Bank must pubhsh the pohcy 1ssued under sub sectlon (1 ) and an :

388,
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PART XI

CAPITAL CONTROLS

CHAPTER 66

OBJECTIVES AND PRINCIPLES

Objectives. 359. (1) The functions.and powers under this Part must be discharged and exercised by

the competent authority with the objectives of —
(a) . facilitating capital account transactions in a manner that encourages in-
vestment and economic growth in India;
(b) managing adverse short-term fluctuations in balance of international pay-
ments; and ' '

(¢) ensuring review of capital account transactions that could affect national
security. ' :

(2) In this Part, “competent aufhority” means —

(@ the Central Government for making rules under this Part; or
(b) the Reserve Bank for making regulations under this Part.

Principles. . 360. The following principles must be taken into consideration while discharging func-
' tions and exercising powers by the competent authority under this Part =

(a) similar investments made by residents and non-residents in India must be
treated similarly, to the extent practicable; '

(b) investment restrictions must be so designed that the benefits of policies

relating to capital account transactions.outweigh the potential impact of -

such restrictions; ’

(¢) investment measures must be tailored to the particular risks posed by par-
ticular investment proposals; and : S

(d) policies that restrict capital account transactions on national security con-
siderations must be used only when other policies cannot be used to elim-
inate such national security considerations.

CHAPTER 67

- SCOPE AND CERTAIN OTHER MATTERS

Scope. ; § . . L
.>eope 361. (1) Cross-border trade in goods, services, payment transactions or other current

account transactions are not subject to any restrictions, conditions or prohibi-
tions under this Part. -

(2) Capital account transactions are subject to restrictions, conditions or prohibi-
tions, if any, contained in this Part, or as may be prescribed or specified under
this Part.” ' : ' ’

Emergency

circumstances. 362. The following circumstances or conditions will be considered emergency circum-

stances or conditions under this Part —

(a) the outbreak of a natural calamity in India;
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Part XI: 68. INWARD FLOWS

(b) grave and sudden changes in domestic economic conditions;
(c) grave and sudden changes in foreign economic conditions;

(d) if international payments and international finance are facing or expected
to face serious difficulties;

(e) the proclamation of national emergency under Article 352 of the Consti-
tution of India; or

(f) the proclamation of financial emergency under Article 360 of the Consti-
tution of India.

CHAPTER 68

INWARD FLOWS

For carrying out the purposes of this Part, the Central Government will make
rules in accordance with this Chapter in relation to inward flows.

The Central Government must prescribe criteria that qualified foreign investors
must meet.

The Central Government may prescribe —

(a) the prohibition of one or more classes of inward flows; or

(b) procedures, conditions, limits, restrictions or approval requirements in
relation to —

(i) any class or classes of inward flows;

(i1) the acquisition or transfer of immovable property situated in India,
by a qualified foreign investor;

(iii) any borrowing by a resident from a non-resident; or

(iv) the giving of any guarantee or surety in respect of any borrowing,
obligation or other liability, by a non-resident.

Nothing contained in section 63 will apply to rule-making by the Central Gov-
ernment under this Part.

The Central Government may make rules for the implementation of this Part
and must consult the Reserve Bank before making draft rules under this sec-
tion.

The consultation with the Reserve Bank must relate to —

(a) the problem to be addressed and the goals sought to be achieved as well
as the alternatives available for addressing the problem or achieving the
goals;

(b) the economic rationale, including the expected benefits and likely costs;
and

(c) the effect on investment climate, efficiency, and balance of payments.

Subsequent to consultations with the Reserve Bank, the Central Government
must make rules in accordance with the process contained in section 52.

Unless provided otherwise, nothing contained in Chapter 13 will apply to emer-
gency rules made urider this Part.

Power to make
rules.

Rule making
process.

Emergency rule
making.
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2

(&)

4)

(5)

(6)
(7)

(8)

366. (1)

(2)

367. (1)

(2)

The Central Government may make rules in accordance with this section, in
any circumstance or condition contained in section 362 without complying
with the process contained in section 364.

If any condition or circumstance contained in section 362 exists, the Central
Government must consult the Reserve Bank prior to making rules under this
section, within fifteen days from the day on which a condition or circumstance
was determined by the Central Government to be an emergency condition or
circumstance.

Upon consultation with the Reserve Bank, the Central Government may make
rules, temporarily suspending —

(a) any payments or receipts on account of any inward flow, or the whole or
a part of any inward flow;

(b) borrowings from any non-resident; or

(c) any payment to non-resident or mandating prior approval or safe-keeping
of part of any funds borrowed from any non-resident.

The rules made under this section must be accompanied by the documents
contained in sections 52(2)(a) to 52(2)(d).

The rules made under this section must be laid before the Parliament.

Unless withdrawn earlier, the rules made under this section will cease to be in
force on the expiry of ninety days from the date on which the rules come into
effect.

If the Central Government determines that the rules made under this section
are required to be in force for a period of more than ninety days, it must make
the rules by following the procedure contained in section 364.

CHAPTER 69

OQUTWARD FLOWS

For carrying out the purposes of this Part, the Reserve Bank will make regula-
tions in accordance with this Chapter in relation to outward flows.

The Reserve Bank may specify procedures, conditions, limits, restrictions or
approval requirements in relation to -

(a) any class or classes of outward flows;

(b) the acquisition or transfer of immovable property situated outside India,
by a resident;

(c) any borrowing by a non-resident from a resident; or

(d) the giving of any guarantee or surety in respect of any borrowing, obliga-
tion or other liability, by a resident to a non-resident.

The Reserve Bank must consult the Central Government before making draft
regulations under this section.

The consultation with the Central Government must relate to the matters con-
tained in section 364(3).

40
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368. (1) Unless provided otherwise, nothing contained in section 53 will apply to emer-

369.

(2)

(3)

4)

(5)

)
(7

(8

(1)

(2)

3

gency regulations made under this Part,

The Reserve Bank may make regulations in accordance with this section, in any
of the circumstances or conditions contained in section 362 without complying
with the process contained in section 367.

If any condition or circumstance contained in section 362 exists, the Reserve
Bank must consult the Central Government prior to making regulations under
this section, within fifteen days from the day on which a condition or circum-
stance was determined by the Reserve Bank to be an emergency condition or
circumstance.

Upon consultation with the Central Government, the Reserve Bank may make
regulations temporarily suspending —

(a) any payments or receipts on account of any outward flow, or the whole or
a part of any outward flow; or

(b) borrowings by any non-resident from any resident.

The regulations made under this section must be accompanied by the docu-
ments contained in sections 52(2)(a) to 52(2)(d).

The regulations made under this section must be laid before the Parliament.

Unless withdrawn earlier, the regulations made under this section will cease
to be in force on expiry of ninety days from the date on which the regulations
come into effect.

If the Reserve Bank determines that the regulations made under this section
are required to be in force for a period of more than ninety days, it must make
the regulations by following the procedure contained in section 367.

CHAPTER 70

AUTHORISED DEALERS

The Reserve Bank must specify the conditions or requirements to be satisfied
by an authorised dealer.

The regulations must -

(a) be neutral to the legal structure of a person; and
(b) allow any person meeting the conditions or requirements to act as an
authorised dealer.

The regulations may require any person to obtain authorisation from the Re-
serve Bank to act as authorised dealer.

35 370. (1) Only authorised dealers may, for capital account transactions, —

(a) deal in or transfer any foreign exchange to any person; or

(b) receive, in any manner, any payment by order or on behalf of any non-
resident.

Emergency
regulation making.

General.

Dealing in foreign
exchange for
capital account
transactions.
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(2) Any person may sell or draw foreign exchange for a capital account transaction,
to or from an authorised dealer, in accordance with the provisions of this Part
or as may be specified.

Undertaking of 371. (1) Prior to undertaking a transaction on behalf of any person, an authorised

tra tions b .3 !
aru:;f:%;d dezlers. dealer must be reasonably satisfied that the transaction —

(a) is genuine;

(b) will not involve a contravention of the provisions of this Part or rules or
regulations made under this Part; and

(c) is not designed to contravene or evade provisions of this Part or rules or
regulations made under this Part.

(2) In order to be reasonably satisfied, the authorised dealer —

(a) must review and verify the documents and declarations made;

(b) must ensure compliance with provisions of this Part and the rules or reg-
ulations made under this Part; and

(¢) may require any person on behalf of whom the transaction is to be un-
dertaken, to make declarations and provide information as the authorised
dealer may reasonably require under the circumstances.

(3) The authorised dealer must refuse, in writing, to undertake a transaction if it
determines that a person refuses to comply, or unsatisfactorily complies, with
any requirement of the authorised dealer contained in sub-section (2)(c).

(4) Any person aggrieved by a refusal of the authorised dealer under sub-section
(3) may file a complaint, in such manner as may be specified, with the Reserve
Bank.

(5) If the authorised dealer has a reason to believe that any contravention or eva-
sion of this Part or rules or regulations made under this Part is contemplated
under sub-section (3), it should report the matter to the Reserve Bank, as soon
as possible.

CHAPTER 71

NATIONAL SECURITY AND REVIEW

Japital account ; ; : WU
r_azsmi ! 372. (1) A capital account transaction affects national security if it involves any of the

affecting national following —
security. : l :
(@) ownership of critical infrastructure by a foreign investor;

(b) ownership of critical technologies by a foreign investor;
(¢). control or ownership of assets in India by a foreign government;
(d) a non-resident or a foreign government —

(i) which presents a threat to the peaceful coexistence of India with
other nations; or

(ii) which presents a threat, or a major disruption, to foreign relations
of India; or

(¢) any other matter as may be prescribed or specified, as the case may be.

(2) In this section —
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(@) “critical infrastructure” means systems and assets, whether physical or
virtual, so vital to India that the incapacity or destruction of such systems
or assets would have a debilitating impact on the Indian economy; and

. (b) “critical technologies” means technology, critical components, or items
5 essential to national defence.

’

Review by senior

373. (1) Any person who has received a decision order or any approval order from the ..o

Central Government may apply to the senior officer of the Central Government
for review of such order, within fourteen days from the date of receipt of such
order.

10 (2) If the senior officer finds that there is an apparent error in the order, the senior
officer may amend or set aside such order.

(3) The senior officer must convey its decision within a period of one month from
the receipt of the application under sub-section (1).

(4) The senior officer must give a reasoned decision.
15 (5) An appeal from the order of the senior officer will lie to the Tribunal.

(6) In this section, “senior officer” means an officer of the Central Government not
below the rank of Secretary to the Government of India, having the competence
necessary for dealing with applications under Chapter 14, and designated by
the Central Government to act as senior officer for the purpose of this Part.

20 (7) An administrative law member reviewing the order of the Reserve Bank in
relation to this Part, under section 403, must follow the procedure contained
in this section.

CHAPTER 72

ANNUAL REPORTS AND MISCELLANEQUS

§ o . Annual f
25 374. (1) The Central Government must publish an annual report within ninety days of thené:mrrezﬁm B

the expiry of the year for which the report relates to. Government.
(2) The annual report must contain —

(a) the rules and amendments to rules made by the Central Government un-
der this Part;

30 (b) a summary of cost-benefit analysis for the rules made by the Central Gov-
ernment under this Part;

(c) an analysis of each inward flow affecting national security, including the
nature of the acquisitions and potential impact on critical infrastructure
or critical technologies;

35 (d) an analysis of effectiveness of the rules made by the Central Government
under this Part; and

(e) such other matters as are necessary to give a complete disclosure and
analysis of the performance of functions by the Central Government under
this Part.

40 (3) In addition to the annual report under sub-section (1), the Central Government
must publish a table showing -

(a) by sector, product and country of foreign ownership, the number of acqui-
sitions reviewed by the Central Government;
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(b) the total number of approvals granted by the Central Government;
(¢) the total number of applications rejected by the Central Government;

(d) the total number of decisions along with a summary of decisions of the
senior officer;

(e) the total number of decisions of the senior officer upheld by the Tribunal
along with a summary of such decisions of the Tribunal; and

() the total number of decisions of the senior officer struck down by the
Tribunal along with a summary of such decisions of the Tribunal.

Annual report of

375. (1) In addition to the requirements contained in section 77, the annual report of
the Reserve Bank.

the Reserve Bank must contain —

(a) the regulations and amendments to regulations made by the Reserve Bank
under this Part;

(b) asummary of cost-benefit analysis for the regulations made by the Reserve
Bank under this Part;

(c) an analysis of each outward flow affecting national security;

(d) an analysis of effectiveness of the regulations made by the Reserve Bank
under this Part; and

(e) such other matters as are necessary to give a complete disclosure and
analysis of the performance of functions by the Reserve Bank under this
Part.

(2) In addition to the annual report under sub-section (1), the Reserve Bank must
publish a table showing -

(a) by sector and product, the number of acquisitions reviewed by the Reserve
Bank;

(b) the total number of approvals granted by the Reserve Bank under this
Part;

(c) the total number of applications rejected by the Reserve Bank in this Part;
(d) the total number of investigations conducted the Reserve Bank in this Part;

(e) the total number of decisions along with a summary of decisions of the
administrative law member of the Reserve Bank under this Part;

(A the total number of decisions of the administrative law member of the Re-
serve Bank under this Part upheld by the Tribunal along with a summary
of such decisions of the Tribunal; and

(g) the total number of decisions of the administrative law member of the
Reserve Bank under this Part struck down by the Tribunal along with a
summary of such decisions of the Tribunal.

Modifications of T 3 ek . 3
Spbeti Brthcie s 376. (1) For the purposes of the applicability of this Part, the provisions of certain sec

dhils Act: tions in this Act will be modified to the extent provided in this section.

(2) The obligation on Financial Agencies in relation to review of regulations con-
tained in section 59 will also be applicable to the Central Government for the
rules made by it under this Part.

(3) All references to “Financial Agency” contained in Chapter 14 will be replaced
with “competent authority”.
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(4) All references to “financial service provider”contained in Chapters 15 and 77
will be replaced with “authorised dealer or any person involved in a capital
account transaction”.

(5) The words “or any rules made by the Central Government under Part XI” will
5 be added after -

(a) the word “Agency” contained in section 58(1); and

(b) the word “regulations” contained in sections 58(1)(c), 58(1)(e), 58(1)(f),
58(2), 426(4)(a) and 394(1).

(6) The following clause will be added in section 58 —

10 (a) the conditions contained in section 362 did not exist for rules or regula-
tions, as the case may be, made under that section.

(7) The word “, rules” will be added after the word “regulations” contained in
section 436(1)(b).

(8) The words “or prescribed” will be added after the word “specified” contained
15 in section 68(1).

(9) The following sub-section will be added after section 70(10) —

(a) In relation to the applications made under Part XI, the requirement to
give show cause notice contained in sub-section 70(7) will not apply if
the competent authority provides in the decision order or the approval

20 order, as the case may be, that such order is in the interest of national
security considerations contained in section 372.

(10) The following sub-section will be added after section 71(2) -

(a) If the competent authority proposes to cancel any approval granted by it
under Part XI, other than the approvals granted under Chapter 70, it must
25 -

(i) take into account the investment protection agreement entered into
between the Central Government and the government of the coun-
try of which the non-resident is resident, if any;

(ii) provide for adequate compensation to the non-resident, or the resi-
30 dent, as the case may be; and
(iii) provide for reasonable time-period to divest to the non-resident or
the resident, as the case may be.

(11) The following sub-section will be added after section 394(1) —

(a) Where the Central Government has information or reasonable grounds

35 to suspect that any authorised dealer or any person involved in a capital

account transaction is violating or has violated any provision of any law

or rules made under Part XI, or any condition of any approval granted by

the Central Government, the Central Government must share such infor-

mation or the basis of such grounds, as the case may be, with the Reserve

40 Bank and the Reserve Bank must investigate such authorised dealer or
person involved in a capital account transaction.

(12) The words “approval order under Part XI” will be added after the words “deci-
sion order” in section 403.

(13) The following clause will be added after section 407(3)(c) -
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(a) condition of any approval order granted by the competent authorlty under .

Part XI. ‘
(1 4) The following sub-secrion will'be added after section 407(3) -

(@) In relation to Part XI, enforcement action mcludes -

(i) direction for reversal of transaction;

(if) direction to the qualified foreign 1nvestor to d1vest itself of control
or of its investment in or transactions with the resident;

- (iii) direction to the resident to divest itself of control or of its 1nvest- '

_ ment in or transactions with the non-resident;
(iv) declaration of annulment of transaction; v
(v) direction for amendment of the structure of the transaction; or
(vi) direction to authorised dealer to undertake a transaction.

-(15) The’following sub-section will be added éfter section 408(3) —

(a) In addition to the factors contained in sub-section 408(2), the Reserve
Bank must take into account the investment protection agreement entered

into between the Central Government and the government of the country‘

of which the non-resident is resident, if any.

- 10

15
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Part XII: 74. FUNCTIONS OF THE DEBT AGENCY

PART XII

PUBLIC DEBT MANAGEMENT AGENCY

CHAPTER 73

OBJECTIVE AND FUNCTIONING OF THE DEBT AGENCY

s 377. The Debt Agency has the objective of minimising the cost of raising and servicing
public debt over the long-term within an acceptable level of risk at all times, under
the general superintendence of the Central Government, as provided by this Part.
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378. (1) There will be a Debt Agency Advisory Council to advise the Debt Agency Man-

379.

(2)

(3)

(C))

(5)

(6)

agement Committee under this Part.

The functioning of this advisory council will be in accordance with Chapter 12,
other than in the aspects provided here.

The Debt Agency Advisory Council will comprise -

(a) a member designated as chairperson;

(b) an officer of the Central Government higher than the rank of its officer in
the Debt Agency Management Committee as member;

(c) an officer of the Reserve Bank higher than the rank of its officer in the
Debt Agency Management Committee as member;

(d) four experts as members; and
(e) the Debt Agency Chief Executive as member.

The members of the Debt Agency Advisory Council will be appointed by the
Central Government.

The members of the Debt Agency Advisory Council cannot be the same as the
members of the Debt Agency Management Committee, except for the Debt
Agency Chief Executive.

Members of the Debt Agency Advisory Council must be persons who have
shown capacity in dealing with problems relating to public debt, public finance
or financial markets, or have knowledge and experience of accountancy, eco-

" nomics, finance or law.

(7)

(1)

(2)

3

The Debt Agency Advisory Council must meet at least once in a quarter to
review the borrowing programme for the upcoming quarter, and as and when
it is called upon by the Debt Agency Management Committee to provide an
opinion on any matter under this Part.

The Debt Agency Advisory Council must provide its opinion on any matter
referred to it by the Debt Agency Management Committee.

The Debt Agency Advisory Council may provide its opinion on any activity of
the Debt Agency as it finds relevant.

The Debt Agency Advisory Council must advise the Debt Agency Management
Committee to disseminate information relating its functions to the public in a
transparent, accountable and timely manner.

Objective.

Establishment of
the Debt Agency
advisory Council.

Functions of the
Debt Agency
Advisory Council.
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CHAPTER 74

FUNCTIONS OF THE DEBT AGENCY

e 380. The Debt Agency will -
(a) manage the public debt, cash and contingent liabilities of the Central Gov-
ernment; and
-(b) undertake other activities incidental to the functions under this section.
Public debt 381. (1) The Debt Agency must manage the public debt, in accordance with this Part,
managemem.

and any rules made thereunder.

(2) The Debt Agency must submit a draft annual public debt plan, in such form as
may be prescribed, for the following financial year, to the Central Government,
not later than 1st January of each year.

(3) Before the draft annual public debt plan is submitted to the Central Govern-
ment, the Debt Agency must —

(a) seek the opinion of the Debt Agency Advisory Council under section 379(1);
and

(b) if the Debt Agency disagrees with the opinion of the Debt Agency Advisory
Council, publish a written opinion explaining why it so disagrees.

(4) The draft annual public debt plan must take into account -

(a) the opinion of the Debt Agency Advisory Council under section 379(1);

(b) the current public debt portfolio, including inherent risks and vulnerabil-
ities, of the Central Government;

(c) the forecasts of revenue and expenditure of the Central Government;
(d) the prevailing and evolving market conditions for government securities;

(e) aspects of efficiency such as costs, risks and phasing of borrowing and
repayments; and

(f) such other factors as the Debt Agency considers appropriate.
(5) The draft annual public debt plan must advise on —

(a) the composition of the borrowing and repayment of public debt, including
the amount, structure, maturity, currency, indexing, and mode of issuance
of public debt; and

(b) the optimal annual calendar for the issuance of public debt.
(6) The draft annual public debt plan may advise on —
(a) the medium-term and long-term debt strategy of the Central Government;
and
(b) the policy to mitigate risks to the debt portfolio, including any limits that
may be placed for such risks.

(7) The Central Government must approve the draft annual public debt plan, with
or without modifications, each year, for the following financial year, and com-
municate the same to the Debt Agency, as soon as may be practicable.

(8) The Central Government may modify the annual public debt plan any time
during the year as may be necessary, in consultation with the Debt Agency.
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(9) The Debt Agency must implement, to the best of its abilities, the annual public
debt plan as approved and modified by the Central Government from time to
time.

(10) The Debt Agency must prepare a public debt management plan for the Cen-

5 tral Government on daily, weekly or monthly basis, as the Debt Agency may

determine to be practicable and necessary, in consultation with the Central
Government.

(11) The Debt Agency must disseminate information relating to public debt man-
agement and the annual public debt plan to the public in a transparent, ac-
10 countable and timely manner.

(12) In this section —
(a) “annual public debt plan” means the annual plan for managing public

debt as approved by the Central Government; and

(b) “draft annual public debt plan” means the calendar of the Central Gov-
15 ernment for borrowing and repayment of public debt during the next fi-
nancial year, as proposed by the Debt Agency to the Central Government.

382. (1) The Debt Agency must undertake cash management for the Central Govern- ©ash management.
ment, in accordance with this Part, and any rules made thereunder.

(2) The functions of the Debt Agency relating to cash management include -

20 (a) co-ordinating with the departments, ministries and agencies of the Central
Government and the Reserve Bank to estimate the cash balances every
day;

(b) monitoring the cash balances of the departments, ministries and agencies
of the Central Government;

25 (c) advising the Central Government on measures to promote efficient cash
management practices and to deal with surpluses and deficits; and
(d) managing cash balances of the Central Government.
(3) The Debt Agency must prepare a cash management plan for the Central Gov-
ernment on daily, weekly or monthly basis, as the Debt Agency may determine
30 to be practicable and necessary, in consultation with the Central Government.
(4) The periodic cash management plan must take into consideration —
(a) the forecasts of cash flows of the Central Government;
(b) synchronisation of cash flows with public debt management; and
(c) aspects of efficiency such as costs and risks associated with cash flows and
35 measures to deal with deficit and surplus.
(5) The Central Government must approve the periodic cash management plan,
with or without modifications, each year, and communicate the same to the
Debt Agency, as soon as may be practicable.
(6) The Central Government may modify the periodic cash management plan at
40 any time as may be necessary, in consultation with the Debt Agency.

(7) The Debt Agency must implement, to the best of its abilities, the periodic cash
management plans as approved and modified by the Central Government.

(8) The Debt Agency must disseminate information relating to cash management
to the public in a transparent, accountable and timely manner.
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383. (1) The Debt Agency must manage contingent liabilities for the Central Govern-
ment, in accordance with this Part, and any rules made thereunder.

(2) The functions of the Debt Agency relating to the management of contingent
liabilities include -

(a) developing, maintaining and managing a database of contingent liabili-
ties;

(b) managing and monitoring contingent liabilities;

(¢) undertaking risk assessments in relation to contingent liabilities; and

(d) advising the Central Government on the pricing and issuance of contin-
gent liabilities, and the arrangement of contingent lines of credit.

(3) The Debt Agency must undertake risk assessments in relation to contingent lia-
bilities on an annual basis, and in accordance with international methodology
and practice.

(4) The Debt Agency must disseminate information relating to contingent liabili-
ties to the public in a transparent, accountable and timely manner.

384. The Debt Agency must —
(a) develop, maintain and manage information systems that are necessary to
carry out its functions efficiently;

(b) disseminate information and data relating to its functions to the public in
a transparent, accountable and timely manner; and

#%c) conduct and foster research relevant for the efficient discharge of its func-
tions.

385. (1) The Debt Agency must take steps to foster a liquid and efficient market for
government securities.

(2) In the discharge of its functions under this section, the Debt Agency will advise
the Regulator, the Central Government or any public authority on the policy
and design of the market for government securities.

(3) In carrying out the functions under this section, the Debt Agency must seek to
ensure —
(a) equal access to the market for government securities;
(b) growth and diversity in the investor base for government securities;
(c) fair competition in the market for government securities; and

(d) transparency in the issuance and trading of government securities.

386. (1) The Debt Agency may, on behalf of any public authority, as may be permitted
by the Central Government, or any State Government —

(a) carry out the functions under section 380; or

(b) provide technical assistance to enable the public authority or State Gov-
ernment, as the case may be, to carry out the functions under section
380.

(2) The Debt Agency must not carry out any function under this section if there is
a conflict of interest with the obligations of the Debt Agency under this Part.
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The Debt Agency is bound by any directions issued under this section in the
exercise of its powers or the performance of its functions under this Part. -

The Central Government may, by notification, temporarily supersede the Man-
agement Committee at ‘any time, 1f the Central Government is of the opinion -

that -

(a) on account of an emergency, the Debt Agency is unable to perform its.-

functlons or

- (b) the Debt Agency has per51stent1y defaulted either in complylng with any:

direction issued by the Central Government- under this Part’ or 1n the per-
. formance of its functions. :

The notification must provrde for the period of supersessron which may not
exceed a period of one-hundred and eighty days. '

Before issuing the notlﬁcatlon the Central Government must -

(@, glve a reasonable opportumty to the Debt Agency to make representatlons

against the proposed supersession; and
(b) consider representatlons if any, made by the Debt Agency. _

Upon the pubhcanon of the notification —

(@) all the members of the Management Commrttee will, as from the date of -

supersession, vacate their ofﬁces and

- (b) 4dll the powers and funct1ons which may be exerc1sed or performed by
or on behalf of the Debt Agency, will, until the Management Committee .
is reconstituted -under section 24, be exercised and performed by such "

person or persons as the Central"Government may direct.

Before the per1od of supersess1on expires, the Central Government must take
actlon towards reconstituting the Management Committee. :

The Central Government may reconstitute the Management Committee of the
-Debt Agency by fresh appointments, and no person who vacated office tunder

* sub-section (4)(a) will be deemed disqualified for-appointment. -

%

FeD)

@

&)

The Central Government must, at the earliest, lay before each House of Parlia-
ment, the notification and a report of the action taken under this section and ;

the c1rcumstances leadmg to such actlon

CHAPTER 76

OTHER PROVISIONS GOVERNING THE DEBT AGENCY

The Debt Agenc’y may, in consultation with the Central Goyernment, make bye- .
laws to provide for fees'payabl_e in respect of its services rendered under this

Part.

The bye-laws may levy the fees on the ba51s of the k1nd or scale of service -

rendered

Whlle levying fees, the bye-laws must take into account —

7 (a) the financial requirements of the Debt Agency; and

(b) the costs associated with the service for which the fee is being levied.
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, €S .prowded under sectlon 386 1f the fees are not prov1ded for by b e
laws the Debt Agency rnay prov1de for the fees through the agreement entered-

b) all sums- recelved b. the Debt Agency from such other sources as may b
prescnbed by theC tral Government ‘ 3

.,auth: Srity by the Deb Agency
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S © PARTXII

ENVEST][GAT][ONS ]EN]FORCIEM]ENT ACT][ONS AND
O]F]F]ENC]ES

CHAPTER 77

INVESTIGATIONS

394 (1 ) Where a Fmancra} Agency has information or reasonable ‘grounds to suspect
. that any person is violating, or has violated, any provisions of the Act or rele-
vant regulatlons the Financial Agency may 1nvest1gate such violation.

" (2) The Fmanc1a1 Agency must appomt one or more competent 1nd1v1duals to in-
vestlgate the financial service prov1der and record such appomtment

(3) The record of : appomtrnent must provrde for—-

‘ (a) the person who will be respon51b1e for carrylng out the 1nvest1gat10n
i _ . (b) reason for such appointment; b

© scope of the 1nvest1gat10n

(d) . the time for the investigation, which will not exceed one hundred and’>

elghty days at the ﬁrst instance; and

"(e) the method of reportlng of the 1nvest1gation -

tion.

"(5) In this Chapter, “investigator” means an individual appointed under sub-section .

2.

395. .:"(1)_ An investigator may exercise powers contained in sub-section (3) over - ‘
(a) any financial service prov1der ’

-(b) any person who is an employee or financial representatwe of any fmancral
service provider;. :

) .(c) -any person carrylng otit any act1v1ty subject to regulanon by the F1nanc1al-,
Agency under the authority of law, with or without the permission of the -

Financial Agency, and the person in control of such person; -
(d) any related person of financial service provider; '

-(e) any other person who has been a party to any regulated activity or has |

information relevant or helpful to the investigation being carried out; and

() any person suspected of market abuse.

(@ The investigator rnay exercise the powers contained in this sectlon only after —

(a) recording the reasons stating the relatlonshlp between the person over
- whom the power is being exercised and the scope of the investigation

under sectlon 394(3) (c); and

(4) The F1nanc1a1 Agency may modify_ the terms of appointment contalned in sub-
section (3) (e) if the circumstances of the mvesngatron require such rnodrﬁca- '
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(b) prov1d1ng the reasons recorded to such person along w1th any order ex-.
erc1s1ng such powers S P v L

'l (3) The mvesngator may order a person under sub-secnon (1 ) to R

(a) respond to- the questrons of the 1nvest1gator 1n person or any form of' S S
convenient’ commumcatlon and " - . .

(b) produce any document or mformanon the 1nvest1gator may requ1re
(4) The i mvesngator may make cop1es of any document produced

(5) The mvestlgator W111 have the. same powers as are vested ina c1v11 court under

the Code of Civil Procedure 1908 (5 of 1908) wh11e trymg a stit, 1n respect of ’
the followrng matters - .

(@ summonlng and enforcmg the attendance of any md1v1dual 1nc1ud1ng g0v- S
' ernment ofﬁc1als, " R, ‘ L e

(b) requ1r1ng such 1nd1v1duals to produce relevant records and documents '
cand” il o e T T

(c) recordmg the1r statements

(6) Any copy ofa document or record made by the mvestlgator wrll be presumed
: to be true, and accurate unless ev1dence is produced to the contrary L

‘. Powers of the .-
investigator. -

396 (1) An 1nvest1gator may—" .

(a) enter the prem1ses of any person vsnthout pr1or not1ce and

(b) serze and retam custody of books accounts or any other records of the :
person Sl ?_ . , PR S

(2) If an 1nvest1gator proposes to use the powers. under sub sectron (1) the 1nves- "
- tigator must-make an application to a Judicial Magistrate of the first class of o
‘the dnstnct where the head offlce of the F1nanc1al Agency is s1tuated

(3) The Jud1c1al Maglstrate may 1ssue an: order authonsmg the 1nvest1gator to carry R
- out the ‘actions contamed in sub-sectlon (1) 1f the 1nvest1gator satlsﬁes the e
Jud1c1a1 Mag15trate that = ~ : A Dl

(@ the person may not co- operate w1th the 1nvest1gatlon or

) any direction to the person may lead to destrucnon of 1nformat10n or
: records Wthh is: requlred by the 1nvest1gator L R

(4) The order of the Jud1c1al Maglstrate under sub- sectlon (3) wﬂl have the same |’
legal effect as a warrant issued by an appropr1ate court under the Code of -
Cnrmnal Procedure 1973 (2 of 1974) '

(5) The mvestrgator may retam books; accounts or any other records selzed under .
thlS sectron for a perrod not exceedmg thxrty days B

ARTE

g Report o( the g

397 After the conclus1on of the 1nvest1gatlon or lapse of t1me allocated in the appomt ' investigator. .

ment order the 1nvest1gator lwill: make a. ﬁnal report to the F1nanc1al Agency

398 (1) This sectron apphes if, pendmg 1nvest1gat10n under sectlon 395 the 1nvest1ga-  Preventive . <

‘measures during
- tor has reasonable grounds to believe that any person ment1oned in Sectron investigation: . g

395(1) is takmg, or about to take any actron whlch =

4 : sl e L A A
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(@ constitutes a violation of any prov151on of law or regulations enforced by
the Financial Agency; and

(b) may prevent the investigator from collecting information or evidence.

(2) The mvestlgator may apply to an administrative law member for a decision
order requiring a person to take actlons contained in sub-section (5 ) 5

3) An application under sub-section (2) must be accompanied with reasons for the
investigator considering a decision order under this section to be necessary.

(&))] The administrative law member must issue a decision order under sub-section
(2) only when the administrative law member has reasonable grounds to be-
lieve that - - : o 10.

(a) the actions of the persori disclose apparent violation of laws and regula-
tions enforced by the Financial Agency; ‘

(b) if no order is passed, persons availing financial services from the financial
service provider will suffer injury which may not be compensated ade-
quately after the investigation is complete; .. 15

(¢) if no order is passed, the investigator will not be able to effectwely carry
out the investigation; or

(d) if no order is passed, any eventual remedy or penalty that may be imposed
by the Financial Agency, after the investigation is complete, wﬂl not be
enforceable due to change of circumstances. 20

(5) The admmlstratlve law member will have the power to issue a decrslon order
against any financial service provrder or person suspected of being involved in
market abuse —.

(@) to cease or desist from carrying out such specified activities as would meet
the objectives contained in sub-section P; ' S 25

(b) to keep specified records in a manner and form specified by the 1nvest1ga-
tor; and _

(c) to keep any monies collected from consumers in a separate account or
deposit such monles w1th the Financial Agency.

(6) Before passing a decision order under this section, the admlmstratlve law mem- 30
- ber will consider the requirements -contained in sub-section (4) and the re-
quirement of causing least possible dlsruptlon to the person to whom such

~ order applies.

(7) Inexceptional circumstances, a decision order under this section may be passed
without hearing the person on whom such decision order is passed, but such 35
person will be given a hearing at the earliest p0551ble opportunity before an -
administrative law member

\

(8) After a hearing under sub-section (7), the admlnlstranve law member must
make a new decision order modifying, confirming, recallmg or setting a51de :
. the previous order. - . A .40

(9) A dec151on order passed under this sectron will remain in force for a penod of
ninety days.

(10) ‘Upon the expiry.of ninety days, if the investigation under section 395 has not
" been completed, the decision order may be extended by the administrative law
officer, upon an application by the 1nvest1gator to extend the decision order for 45
a further period of ninety days if - o
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ommlts a Class A offence :

" CHAPTER 78

-Show cause: no‘”t'ice“
“for enforcement
,acnon -

399 (1) The F1nanc1a1 Agency must issue a show cause not1ce to a'person agamst whom
Co it proposes to undertake an enforcement actlon' ' - ;

10 i -‘1(2:)'5'*,:The show cause not1c ‘must, ontaln an asse Tl Agenc
© w1 -of the manner in wh1ch the. facto' under sectior 408 ary apphcable to.the
iv101at10n commltted by the perso )

'-'}:'(3)‘:A person to whom a show cause notlce is- 1ssu d: may produice. ev1dence‘_ to" .
;“dlsprove the existence or" apphcablhty of any ‘the factors. under sectlon 408 =

- 15. T that are 1dent1f1ed by the_F1nanc1al A ency in the
T 400.. (';1) A show cause notlce must— Content a“d L
B e v standard of show
T (a) be in WI'l tmg B _cause notices. -
' state the actron wh1ch th "Fmanmal Age "Wy roposes to
R () grve causes requlrlng the proposed actxon
20 (d) comply w1th sectlon 401 ‘and '

) if sectron 401 apphes descnbe its effect and state whether any matenal
'exxsts to which: the person' oncerned must be allowed access under it.

e ;‘-f".(",'z):-;The show causenotlce;must prov1de for a’reasonable perlod hrch. must not -
. be less: than twenty-elght days,. within wh1ch the person to- whom 1t is: 1ssued o
e --may make representatlons to the F1nanc1al Agency : :

\vThe F1nanc1al Agency may extend the perloQ p_ dv1ded for m e notlce

.~ Access to material -
with regard to -

and decision’order.
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(2) The provisions of this section will not bar any court, tribunal or other authority

3

402. (1)

(2)

3)

4)

403. (1)

(2)

404. (1)

@

(3

405. (1)

2)

from requiring any information in proceedings before such court, tribunal or
other authority.

In this section, “noticee” means a person to whom a show cause notice or
decision order applies.

A decision order must —

(a) be in writing;

(b) give the Financial Agency’s reasons for the decision to take the action to
which the order relates;

(c) state whether the Financial Agency has depended on any materials con-
tained in section 401; and

(d) clearly state —

(i) any right to have the matter referred to the Tribunal which is given
by this Act; and

(it) the procedure for such a reference.

If the decision order was preceded by a show cause notice, the action to which
the decision order relates must be the same action proposed in the show cause
notice.

A decision order does not become effective until thirty days have elapsed from
the date of issue of the decision order.

A decision order which requires a person to take certain identified actions must
provide reasonable time to such person to perform such actions.

Any person who has received a decision order may make an application to the
administrative law member of the board of the Financial Agency for review of
the decision order, within fourteen days from the date of such order.

If the administrative law member finds that there is an apparent error in the
decision order, the administrative law member may set aside the decision or-

der,
The Financial Agency must give a discontinuance notice to the concerned per-
son if it decides not to take -

(a) the action proposed in a show cause notice; or

(b) the action to which a decision order relates.

A discontinuance notice will not be given with respect to an application for an
authorisation to carry on a financial service.

A discontinuance notice must identify the action or actions which are being
discontinued.

The Financial Agency must not publish a show cause notice and must keep it
confidential.

A discontinuance notice may be published by the Financial Agency if the person
to whom such discontinuance notice requests such publication.
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(2) The F1nanc1al Agency must consxder the followmg factors while determlmng? S
the enforcement action to be taken agamst a person ~

- : - (a)' the nature and senousness of the violation commltted by the person ins -
' * cluding whether the violation was - - :

() déliberately carried out by the person Gee Lo xs, -
S S -(ii). caused due'to the recklessness of the person; or '
B . - (iid) caused due to negligence on the part of the person; ,
(b) the consequences and impact of the v101at10n 1nclud1ng the extent of —
' (i) benefit or unfair advantage gamed by the person as a result of the', o
violation; and - : : : : .10

(i) . loss caused, or likely to be caused to' consumers or any other per-f' o
. sons as a result of the violation;- o . , S

| ‘ (c) the conduct of the person after the occurrence ‘of the v1olat10n and
R s “(d) prior v101at10ns or offences commltted by the person.
(3) If the violation was due to a neghgence under sub sectlon (2) (a) (iii) and d1d 15,

_ not cause any 'substantial loss to any person, the Financial Agency must niot
~ impose any enforcement as contained in section 407(1) (e).

lxa;i;‘:t‘;;moum 409 (1) The maximum monetary penalty that may be 1mposed by the Flnanmal Agency -

penalties. - | © -~ under section 407(1)(d) will be determmed in the followmg manner —

| ‘ (@) if the Financial Agency determines that the violation under sectlon 407(3) 20
- 0 - was commiitted deliberately by the person, the maximum monetary penalty
i that may be imposed will be hlgher of - S '

. ‘ (t) three times the amount of the loss caused or hkely to have been .
T o . caused, to consumers or any ‘other persons as a result of the'viola- = -
’ " tion; or S .25
! ‘ _ (u) three times the amount of the benefit or unfarr advantage galned by ,
e “the person as a result of the violation; :

; ‘ ) if. the Financial Agency determines that a v1olat10n under section 407(3)
e -© . was caused due to the recklessness of the person, the maximum monetary -
‘ _penalty that may be imposed will be higher of — - R S 30

() two times the amount of the loss caused or likely to have been -
caused, to consumers or any other persons as a result of the v1ola-
tion; or ‘ B

© (ii)- two times the amount of the beneﬁt or unfalr advantage gamed by .
‘the person as a result of the violation; or . . 35 -

(o if the Financial Agency determines that the violation under section 407(3)
~ was caused due to the negligence of the person, the maximum penalty;
that may be 1mposed will be the higher of ~ * :

(1) one and a half times the amount of the loss caused cr hkely to have v
been caused, to consumers or any other persons as'a result of the .40
violation; or : '

(u) one and a half times the amount of the benefit or unfalr advantage

- gained by the person as a result of the v1olat10n ’

L (2) The total amount of the monetary penalty must not be more than rupees one -
' crore, or any amount that the Central Government may prescribe from- tlme to. 45
tlme, 1f the amount of loss caused or likely to‘have been causer, is - ’ .

(a) not substant1a1 or .-
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(b) cannot be reasonably estimated.

410. (1) A Financial Agency may compensate persons who have been affected by a vio- “°mpensation to

: : : ; b i ersons affected by
lation, under this section, if the following conditions are met - Siolmi(m_ y

(a) the loss suffered by the persons is directly attributable to the violation;

5 (b) the persons who have suffered loss due to the violation can be reasonably
identified; and

(c) the amount recovered by the Financial Agency is sufficient to provide
some compensation to all similarly situated persons.

(2) If the Financial Agency decides to pay compensation under this section, it must
10 make an notice stating the conditions a person has to meet to qualify for such
compensation.

(3) The Financial Agency must keep any amount collected as monetary penalties
for this section for a period of two years.

(4) A person must approach the Financial Agency for compensation under this
15 section within a period of two years from the date of the publication of the
notice under sub-section (2).

(5) After the expiry of the period of two years, the Financial Agency must transfer
any amount kept for the purposes of this section to the Consolidated Fund of
India.

20 (6) This section does not prevent any aggrieved person from pursuing any other
legal remedies against a person who has committed a violation, provided that
any amount payable by a person who has committed a violation to an ag-
grieved person must be reduced by any amount the aggrieved person has re-
ceived under this section.

: i 3 ’ i cois Transfer of
25 411. A Financial Agency must transfer all monies collected by it from the imposition of penalties to the

any penalties under section 407(1)(d), subject to any amount kept under section Consolidated Fund
410, to the Consolidated Fund of India. of India,

CHAPTER 80

COMPOUNDING ACTIONS AND NOTICE

) ; e R I L2 o _ Application for
30 412. (1) Any person may make an application to a Financial Agency requesting for a compounding

compounding action if - action.
(a) such person apprehends enforcement action; or
(b) such person has received a show cause notice.
(2) An application for a compounding action may be made at anv time before a

35 decision order concerning the same matter has been issued to the person by
the Financial Agency.

(3) The Financial Agency must dispose of an application for compounding action
within ninety days from the receipt of the application.

(4) The application for compounding action must be decided by an administrative
40 law officer.




Procedure for
making
compounding
order.
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- (5) If the application for compoundlng action is reJected by the Financial Agency,

it must issue a decision order to the person making the: apphcatlon

413. (1) Ifan applicétion for a compounding action is acceptable to the Financial Agency,

it may issue a compounding order to the person making the application.
(2) A compounding order must be issued by an administrative law officer. ‘
(3) In a compounding order, the Financial Agency may —

(a) require the person to pay an amount towards settlement charges;
(b) restrain the person from undertaking particular actions; or

(c) impose a combination of any of the actions mentioned above.

(4) The Financial Agency must not take any enforcement action against a person

on an issue which constitutes a violation under section 407(3), if that issue is -

the subject matter of a compounding order.

. (5) The restriction under sub-section (4) will not be applicable if the person mak-

ing the application for compounding action -

(a) withholds any material fact regarding the compounding action from the
Financial Agency; or

(b) misleads the Financial Ageéncy in any other marnner in connection with the
application for compoundmg action.

(6) "The Financial Agency must not initiate any criminal proceedings under this Act
on a matter in relation to which a compounding order has been issued.

(7) If the compounding order is issued after the institution of criminal proceedings,

the Financial Agency or the noticee must make an application to the court be-

- fore which such criminal proceedings are pending, to compourd such offence
in terms of the compounding order. ’

(8) Before issuing a compounding order the Financial Agency must provide the
concerned person with a statement containing the conditions or requlrements
it proposes to impose under sub-section (3).

| (9) If the person rejects the conditions contained in sub- sectlon (8), then the Fi-

nancial Agency must not issue any compounding order.

(1 0) Any offer made by a person in proceedmgs under this section will not be to the
preJudlce of the person in any other proceedings or imposition of enforcement
actions by a Financial Agency :

(11) A person is presumed to have rejected the conditions contamed in sub-section
(8), if such person does not respond within fourteen days of the statement
being issued.

(12) A person who has received a compounding order has no right to approach the
Tribunal against any content of the compounding order.

(13) If the person with respect to whom a compoundmg order has been issued,
wilfully violates any requirements or conditions of such compoundmg order;
the person commits a Class A offence..

(14) A compounding order under this section does not amount to the application of
an enforcement action under this Act.
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414. (1) Each Financial Agency must make regulations regarding the manner and pro- ng:;‘::ﬁ::

cess governing compounding orders so as to ensure that compounding is car- compounding.
ried out in a transparent, consistent and impartial manner.

(2) The regulations under sub-section (1) must provide for —

5 (a) the list of violations that cannot be compounded;
(b) the list of violations that may be compounded;

(c) the method of calculating any monetary penalty that may be imposed
under a compounding order;

(d) the considerations that the Financial Agency may take into account while
10 issuing a compounding order; and

(e) the process for making an application for compounding action.

CHAPTER 81

OFFENCES UNDER THIS ACT

Description of
offences.

415. (1) The punishment for -
15 (a) a Class A offence is a fine, or imprisonment not less than two years but up
to ten years, or both;
(b) a Class B offence is a fine, or imprisonment up to two years, or both; and
(c) a Class C offence is a fine.
(2) All offences under this Act are non-cognisable and compoundable.

20 (3) If any act is punishable under provisions of any other law, the provisions of this
Act will not be in derogation to such provisions.

Institution of
proceedings for
offences.

416. (1) No criminal proceedings for any offence under this Act against any person may
be initiated except by an application from the Financial Agency.

(2) Criminal proceedings for any offence under this Act must be instituted before
25 a Court of Session.

(3) The Central Government may make a notification designating a particular
Court of Session or establishing a Court of Session for trying offences under
this Act.

(4) A Financial Agency may appoint an advocate to act as a public prosecutor for
30 any offence committed under this Act.

(5) A prosecutor appointed by a Financial Agency under this section will be deemed
to be a public prosecutor under the Code of Criminal Procedure, 1973 (2 of
1974).

(6) The Central Government may make rules for the purpose of this section.
Factors to be

considered for
punishment.

35 417. (1) The following factors are to be taken into account while determining the ap-
propriate period of imprisonment and fine under for an offence -
(a) the role of the person in the commission of the offence; and
(b) the factors contained in sections 408(2)(b), 408(2)(c) and 408(2)(d).
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(2) The maximum amount of fine to be levied upon a person for an offence will be
the higher of — ‘ :

(@) three times the loss caused by the person; or . -
(b) three times the gain made by the person.

(3) If the loss caused or the gain made by the person cannot be reasonably deter- - s
~ mined, the maximum fine that may be imposed is rupees one crore.

(4) The prosecution of a person for any offence under this Act will not bar any
enforcement action imposed on such persons, but any fine imposed for an
offence may be reduced by any penalty paid to a Financial Agency for the :
same violation. _ , 10

418. (1) If any violation under any this Act is found to have been comrnnted by a body :

corporate, then an ofﬁcer of the body corporate is liable, if —

(a) the violation is shown to have been comrnltted with the consent or con- ‘
- nivance of the officer; or

(b) the violation is attributable to any wilful negle_ct on the part of the officer. 15

@ Any criminal proceedings or enforcement: action against either the officer or
the body corporate will not be a bar against proceedings against the other.

(3) In this section, “officer” includes director, member of the managing committee,
chief executive, manager, secretary, individuals in control, and persons who
purport to be officers with knowledge.of the body corporate. : 20

CHAPTER 82

MISCELLANEQUS

419. (1) A person that, in purported compliance with any requirement imposed by or

under this Act, knowingly gives a Financial Agency material information which .
is false or mlsleadlng, is guilty of a Class A offence. 25

~ (2) Sub-section (1) applies only to a requlrement in relation to which no other

provision of any Act creates an offence in connection with the g1v1ng of infor-
matlon

«

420. (1) The F1nanc1al Agency must make regulations governing the process it will fol-

low in implementing provisions of this chapter. - N .30

2) The Financial Agency must make general guidelines stating its —

(a) interpretation of the provisions of this Chapter; and
(b) the method it will apply in determmmg the enforcement action and penalty
to be imposed.

(3) While taking an enforcement action under this Act the Financial Agency may 35
impose a lower penalty after recordlng reasons for doing so.
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(3)

424, (1 )
@

(3)

425 (1)

&)

The salary and other entltlements of the members will be the same as a Judge

~ofa ngh Court

The Pre51dmg Ofﬁcer or any member of the Tr1buna1 may resign by giving a -

“signed notice of resignation to the Central Government

On recelpt of a notice of- re31gnat10n the Central Government must forward a

copy of such notice to the Chief Justice of Ind1a

The Pre51dmg Ofﬁcer or any member of the Trlbunal after prov1d1ng the notice

of re51gnat10n will continue to hold office till the earher of -

(a). the date the Central Government appomts a person to the post vacated by
‘such resignation; or

(b) the expiry of one hundred and erghty days from the- date of prov1d1ng of

' the notlce of re31gnat10n

The Presiding Officer or any member of the Tr1bunal may be removed on the _

‘same grounds as a member of the board of the F1nanc1al ‘Agency under section
40.

The procedure for removal of Presrdmg Officer or any member of the Tribunal -

- must be the same as a member of the board of the Financial Agency under

- 426, (1)

@

3

“@

section 41, provided that no Presiding Officer or member of the Tribunal may

be removed without consultmg the Chief Justice of India.

-

CHAPTER 84
FUNCTIONING

The Tribunal will have the same powers as are vested in a Civil Court under
the Code of C1v11 Procedure, 1908 (5 of 1908)

Every proceedmg before the Tribunal will be deemed to be a judicial proceed-
ing within the meaning of sections 193 and 228, and for the purposes ‘of sectron
196 of the Indian Penal Code 1860 (45 of 1860). -

The Tribunal will be deemed to be a civil court for all the purposes of section -

195 and Chapter XXVI of the Code of Criminal Procedure 1973 (2 of 1974)
while trylng a suit, in respect of the following matters — = -

(@) summonmg and enforcing the attendance of 2 any person and exammmg
: the person on oath;

® requrrmg the discovery and production of documents;

(¢) receiving evidence on afﬁdavrts '

(d) issuing commlssmns for the examination of witnesses or documents

(e) dlsmlssmg an apphcatron for default or deciding it ex partp

(f) setting aside any order of dismissal of any apphcatlon for default or any
order passed by it ex parte;

(g) ordering the attachment of any property; and .
(h) any other matter which may be notlﬁed by the Central Government

The Tribiinal may -
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(a) set a51de any regulatrons

(b) modlfy, suspend or conﬁrm any order not1ce or drrectron of a Fmancralf{'; :
Agency or Central. Government or AN B

2 (0) mstruct a F1nanc1al Agency to’ 1ssue a new order notrce or’ dlrectlon

s (5) The Trlbunal must attempt to d1spose any appeal before it w1th1n a penod of‘.,
B vone hundred and e1ghty days from the ‘'date of recelpt of any appeal

: (6) If the Trrbunal does not dlspose any appeal w1th1n one hundred and erghty] e
days 1t must record such 1nc1dence and pubhsh it w1th 1ts annual report B .

L | 4277; '(1) If a monetary penalty 1mposed on any person has been fmally upheld and such-" Power of T“b“_“?‘l .
100 - ‘person falls to deposit such penalty within a reasonable time; the Fmanc1al"3 ;Z;Z?gzsr '
: ' ~Agency may make an apphcat10n to the Tribunal for attachment of the proper- -

t1es of the person for recovery of such penaltles

. @ If the Trlbunal is- sat1sf1ed that the person has defaulted in payment of penalty,
1t may 1ssue an order attachmg propert1es of the person S o -

5 1 (3) The order of the Teibunal attaching propertles w111 have the same effect asa T
: decree of a court under the Code of C1v11 Procedure 1908 5 of 1908)

(4) In th1s sectron property” mcludes tanglble and 1ntang1ble property
428 (1) The Presrdmg Offlcer w1ll be responsrble for the funcnomng of the Tnbunal g““c,g,"“sgf:ﬁ T
.. ‘and have all powers 1nc1dental to the d1scharge of such dutres R resiaing cér.' -

S0 , ; . A person appomted as-a. Presrdmg Ofﬁcer must ‘in carrymg out the funct1ons
of that ofﬁce have regard to—. S S o

(a) the need for the Trrbunal to- be acces31ble v

(b) the need for proceedmgs before the Tr1bunal -
v S . (r) to be fa1r and‘ IR nelr 5 -
Clas e L o (u) to be handled"'mckly and efﬁclently, i

(c) the need for. members ‘of any bench of the Trrbunal to be experts in the};:;'».
’ subject matter of or the law to be apphed in, ‘cases in wh1ch they decide -
matters; and . . 5

e o (d) the. need to develop mnovatwe methods of setthng the types of drsputesd
30 . . _' ‘ _‘»: i that may be brought before the Tnbunal D .

P 429 (1) The Pres1d1ng Ofﬁcer may const1tute benches composed of members of the':-PreS‘d‘“gr Officer's

Tnbunal T T E T R P T S o e x"._x"-}benches -

o (2) Benches may be created at any locanon or for any type of proceedlng

CHAPTER 85

Z'ADMINISTRA'I‘ION

.35

i

430 . (1) The Tribunal' W1ll be supported by a reéls’ny, which Will 'be headed: by a‘ regrs- 3 'rgfiﬁﬁf’f the -

| (2) The reglstrar w111 be appomted by the Central Government in consultatlon w1th
’ the Presrdmg Offrcer R A s :

.. power to consntute T
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@)

... (b) discharging administrative functions of the Tribunal,including in relation

(4)

The registrar will be responsible for the-following functions -
(@) estabhshmg an effective and efficient system to support the business of
the Tribunal; and
to- matters dealing w1th all staff of the Tribunal.

The registrar will be subject.to the supervision of the Presiding Ofﬁcer in the
discharge of such functlons

431, (1) The registry must develop systems and procedures to ensure functions of the

432.

433.

(2)

(%)

(I

Tr1buna1 are prowded through computensed systerns that are easily accessible. '

The reglstry must develop systerns to—

(@) allow all parties to submrt documents through electromc means;
® schedule hearings of the Tribunal in anefﬁc1ent manner;

(c) provide systems for recording evidence of witnesses communication sys-
tems;

" (d) enable parties to present their case without requiring their personal ap-

pearance at the Tribunal, through electronic means; and .
(e) enable public viewing of proceedlngs including by way of transmission of
hearings by electronic means.

“The Pre31d1ng Officer may direct the usage of electronic rnear.s enabled pur-
suant to this'section in proceedings wherever approprlate

The Tribunal will have staff comprising such types, categories and number of
officers and other employees as may be required to assist the Tribunal in the

~ effective dlscharge of its functlons as determined by the Central Government.

@

3

)

()

@

3

| “@

If the Pre31dmg Officer, based on the recommendatlon of the registrar, is of the
opinion that more employees or different categories of employees are required
to ensure the effective functioning of the Tribunal, then the Presiding Officer
must make a requisition to the Central Government in this regard.

The officers and other employees of the Tribunal must discharge their functions
under the general superintendence of the registrar. .

The salaries and allowances and conditions of service of the officers and other
employees of the Tribunal will be-such as may be prescribed by the Central
Govemment :

The registrar must prepare a report, each financial year, statmg ‘the financial
requirements of operating the Tribunal.

The report must be made in ‘consultation w1th the Presiding Offlcer and the
Central Government.

The registrar must forward the report to the Financial Authority and the Re-

serve Bank

The Fmanc1a1 Authorlty and the Reserve Bank must prov1de the Tribunal with
funds to meet the financial requirements set out in the report in -accordance

~ with the time schedule contained in the report.
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tnbunals and courts i

oncee ery three years : 'o -

c 435 (1 ) The reglstry of the Trlbuna, must pubhsh a report w1thm nmety days of the end
N B of every ﬁnanc1a1 year I 5 T

'df(d) from any dec151on of the Regula ’r.to dlsquahfy an. audltor r- 'ctua'
: under sectlon 165 (4 :

e b 1
“tems to accurately measure the functlonmg of the Tnbunal and each'member o Hna

»"th the reglstrar must create targets_ fo 3 -

(f) mcorporate global best practlces m measurement of functlonmg of other

(4) :The Pres1d1ng70fﬁcer mustrevrew the s ystems creat under sub-sectlon(l )
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(g) from any compensation order under section 282; and

(h) from any order of the senior officer under section 373.

(2) No appeal will lie against a show cause notice or compounding order issued by
a Financial Agency. \ '

(3) All appeals to the Tribunal against any order of a Financial Agency must be

made within sixty days of the date of the order.

(4) The Tribunal may; if it is satisfied that such party was prevented by sufficient
“cause from filing the appeal within sixty days, allow an appeal to be filed within
a further period not exceeding thirty days. :

(5) Sub-section (3) does not apply to appeals against regulations and gurdance
under section 58. ,

(6) No civil court will have jurisdiction to entertain any suit or proceeding in re-
~ spect of any matter which the Tribunal is empowered by or under this Act to
determine, and no injunction will be granted by any court, tribunal or other

authority in respect of any action taken, or to be taken, in pursuance of any

- power conferred by or under this Act or rules made hereunder.

437. (1) An aggrieved party may appeal to the Supreme Court of India against the order

of the Tribunal only on a question of law, within a period of ninety days from
the receipt of the order of the Tribunal.

(2) The Supreme Court may; if it is satisfied that such party was prevented by
sufficient cause from filing the appeal within ninety days, allow an appeal to
be filed within a further period not exceedlng sixty days.

CHAPTER 87 '

PROCEDURE

438 (1) The Tribunal will not be bound by the procedure lald down i in the Code of Civil

Procedure 1908 (5 of 1908).

(2) The Tribunal will have a procedure committee which will be responsible for ‘

making the rules of procedure to be followed by the Tribunal

(3) The Tribunal, acting through the procedure committee, may evolve its own
procedure which will be guided by the following principles —
(@) that the principles of natural justice are followed;
(b) that the Tribunal system is accessible and fair; ‘
+ (o) thatthe proceedings are handled quickly and efficiently;

(d) that the procedure allows for conduct of proceedings by electronic means,
where possible; and

(e) that rules of procedure are simple and clear.

C)) The Tribunal must ensure that the entire proceedmgs of the Tnbunal are recorded

and pubhshed

(5) The Presiding Ofﬁcer by recording reasons in writing, may prevent the publi-
cation of certain proceedings. ;
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439. (1) The procedure committee of the Tribunal will comprise - ;_:Umf_"’sm‘[’“ and
unction o

! y procedure
(a) the Presiding Officer; committee of the
(b) the registrar of the Tribunal; and ERA:

(c) three experts in the field of law, nominated by the Presiding Officer.

5 (2) The procedure committee must undertake the following functions -
(a) make rules governing proceedings of the Tribunal, which will come into
effect upon being notified by the Central Government;

(b) make rules governing payment of fees payable for filing appeals in the Tri-
bunal, which may vary depending on the nature of the appeal preferred;

10 (¢) identify measures or parameters for determining the performance of the
registry; and

(d) any other function which may be delegated to the procedure committee.

(3) The procedure committee will have the power to consult such persons as it
considers appropriate in the discharge of its functions.

15 (4) The procedure committee must publish, including by electronic means, the
rules made by it.

Enforceiment of
order of the
Tribunal.

440. (1) Every order made by the Tribunal will be enforced by it in the same manner
as if it were a decree made by a court, and it will be lawful for the Tribunal to
send, in case of its inability to execute such order, to the court within the local

20 limits of whose jurisdiction —

(a) in the case of an order against a company, the registered office of the
company is situated; or

(b) in the case of an order against any other person, place where the person
concerned resides or carries on business or personally works for gain, is
25 situated.

(2) Nothing contained in sub-section (1) will affect the power of the Tribunal to
transmit any order made by it to a civil court having local jurisdiction, and
such civil court will execute the order as if it were a decree made by that court.

Appearance before
the Tribunal.

441. Any person may appear before the Tribunal in person, or authorise one or more —
30 (a) of its officers;
(b) advocate;
(¢) chartered accountant;
(d) company secretary; or
(e) cost accountant.

35 442. The provisions of the Limitation Act, 1963 (36 of 1963), will, as far as may be, Limjration.

apply to an appeal made to the Tribunal.
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MISCELLANEOUS

The members, officers, and employees of all Financial Agencies, or any other per-
son who has been delegated any function by any Financial Agency, or by the Cen-
tral Government, will be deemed, when acting or purporting to act in pursuance
of any of the provisions of this Act, to be public servants within the meaning of
section 21 of the Indian Penal Code, 1860 (45 of 1860).

No suit, prosecution or other legal proceedings will lie against the Central Govern-
ment or any Financial Agency or their members, officers, employees, or delegate,
for anything which is done, or intended to be done, in good faith done under this
Act.

(1) The provisions of this Act are in addition to, and not in derogation of, the
provisions of any other law for the time being in force.

(2) Unless provided otherwise, nothing contained in this Act will affect the appli-
cation of any other law.

Nothing contained in any law or enactment in force, in relation to taxation, in-
cluding the Wealth Tax Act, 1957 (27 of 1957) and the Income Tax Act, 1961 (43
of 1961), will make any Financial Agency liable to pay wealth tax, income tax,
service tax, or any other tax or duty with respect to its wealth, income, services,
profits or gains.

No Financial Agency will be placed in liquidation save by order of the Central
Government, in such manner as it may direct.

(1) A person must not, either alone or with others, engage in any conduct that can
be reasonably construed as being done for the purpose of avoiding, or abusing,
the application of this Act, unless such conduct is justified by legitimate needs
of a financial, economic or legal nature.

(2) Any person who violates sub-section (1) commits a Class C offence.

(1) If any difficulty arises in giving effect to the provisions of this Act, the Cen-
tral Government may, in consultation with the concerned Financial Agency, or
Tribunal, make provisions that appear to it to be necessary for removing the
difficulty, through a notification.

(2)

The Central Government must not notify any provision that is inconsistent with
the provisions, intent or purpose of this Act.

(3) The power of the Central Government to remove difficulties, as described in
sub-section (1) will not extend to the removal of difficulties in the regulations,

or bye-laws of any Financial Agency.

(4) The Central Government's power to issue orders under this section may be
exercised at any time prior to the expiry of three years from the commencement

of this Act.
(5)

The Central Government must lay every order made under this section before
each House of Parliament.

The Central Government may notify the repeal of the legislations listed in the Sixth
Schedule, in whole or in part, from time to time, in accordance with a schedule of
giving effect to the provisions of various Parts of this Act.
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Part XVI: SCHEDULES

PART XVI

SCHEDULES

Schedule 1: Selection committee

See section 30, Part III

Selection committee

(1) Constitution of selection committee

(a)

(b)

()

(d)

(e)

()

The Central Government will maintain a list of at least ten independent
experts from the fields of finance, law, and economics who are available
to serve as experts of the selection committee.

The selection committee will consist of —
(i) a chairperson of the selection committee;
(ii) three independent experts; and
(iii) a variable member as defined in item (e) of this Paragraph.
The chairperson of the selection committee will be —
(i) a nominee of the Chief Justice of India, for the selection of the Pre-
siding Officer and members of the Tribunal; and
(ii) a nominee of the Central Government, in all other circumstances.
The chairperson of the selection committee must select the three inde-

pendent experts from the list maintained by the Central Government as
members of the selection committee.

The variable member will be -
(i) a nominee of the Central Government for the selection of chairper-
son; or
(ii) the chairperson of the Financial Agency for selection of all other
members of the board of that Financial Agency.

The Central Government must provide the selection committee with ade-
quate resources to advertise the vacancies in the board and carry out the
selection in an efficient manner.

(2) Procedure to be followed by the selection committee

(a)
(b)
(c)
(d)
(e)

)

The selection committee must make a document stating the procedure it
will follow for selecting persons.

The procedure must be fair, transparent and efficient.

The selection committee must widely advertise the vacancy and the pro-
cedure for selecting person in the best possible way to attract attention of
suitable candidates.

Selection committees may consider persons who have not applied after
recording reasons for considering such persons.

The selection committee may nominate up to three persons for every va-
cancy for which it has been constituted.

The selection committee must complete its process within one hundred
and twenty days of being constituted.
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Schedule 2: Procedure of meetings of the board of the Financial Agency

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

9)

(10)

(11)

See section 34, Part III

Procedure of meetings of the board of the Financial Agency

The board of a Financial Agency must meet as frequently, and at such place, as
may be provided for by bye-laws.

The members may attend meetings of the board of a Financial Agency using
mechanisms that allow members to participate in the meetings from remote
locations without being physically present.

The quorum of a meeting of the board of a Financial Agency will be more than
half of the number of members appointed to the board of the Financial Agency.

The chairperson of a board must convene a meeting within reasonable time, if
two or more members of the board of the Financial Agency make a request in
writing.

If the chairperson fails to convene a meeting within thirty days of a request in
writing, the members may convene a meeting without the chairperson.

Each member of the board of the Financial Agency must be given at least seven
days notice of a meeting, unless the circumstances require the meeting to be
convened with shorter notice.

The chairperson of the Financial Agency will chair the meetings of the board
of the Financial Agency.

If the chairperson of the Financial Agency is not present at a meeting, the
person who has served as member for the longest period of time will chair the
meeting, unless otherwise specified.

The secretary of the board of the Financial Agency will be responsible for keep-
ing the records of every meeting of the board of the Financial Agency.

The records will be published by the Financial Agency within three weeks of
each meeting.

Selected portions of records may not be published if such portions meet any of
the following conditions —

(a) they relate exclusively to functions of individuals within the Financial
Agency;
(b) they relate to information that has been obtained from a person in confi-

dence, where such information is exempt from disclosure by that person
under the Right to Information Act, 2005 (22 of 2005);

(c) they involve discussion of a particular instance of violation of laws or
censuring any person;

(d) they disclose information about a particular investigation which is ongo-
ing;
(e) they disclose techniques and procedures for investigation or inspection;

() they disclose information of a commercial nature relating to a financial
service provider which has been obtained for regulatory purposes; or

(g) they deprive a person of a right to a fair and impartial adjudication.

20

30

35




184 Part XVI: SCHEDULES

(12) The selected portions of records may be published with appropriate delay if
such portions meet any of the following conditions —

(a) they are likely to lead to major instability in the financial system;

(b) they are likely to significantly frustrate implementation of an action pro-
5 posed by the Financial Agency or its board, where such action has not
been disclosed to the public; or

(c) they involve discussion of any particular legal proceeding before a tri-
bunal, court or arbitrator.

(13) The publication of records relating to a particular meeting, may be delayed or
10 prevented only if the board of the Financial Agency, in such meeting —

(a) records the reason under items (11) or (12) of this Paragraph applicable
in respect of each portion of the records;

(b) the majority of members present at the meeting, vote in favour of such
action for each portion of the records separately; and

15 (c) the vote of each member is recorded and published in accordance with
item (10) of this Paragraph.

(14) Portions of records delayed for publication must be published by the Financial
Agency within six months, or as soon as the reasons for their delay cease to be
applicable, whichever is earlier.

20 (15) In this section, “records” means the agenda, proposals, and decisions taken at
the meeting, and includes the votes of each member of the Financial Agency.
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Schedule 3: System-wide measures

See section 301, Part VIII

System-wide measures

(1) The following system-wide measures will be the subject of the decisions of the
Council under section 301 —

(a) a counter-cyclical capital buffer seeking to address pro-cyclical effects in
the financial system.
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(1)

(2)

(3

(4)

(5)

(6)

Part XVI: SCHEDULES

Schedule 5: Members of the Monetary Policy Committee

See section 333, Part X

Members of the Monetary Policy Committee

In this Schedule, the term “member of the Monetary Policy Committee” ex-
cludes the members appointed under section 333(2)(b) and the Reserve Bank
Chairperson.

Every member of the Monetary Policy Committee will be appointed for a term
of four years.

A member of the Monetary Policy Committee may resign by giving a written
notice of resignation of at least six weeks duration to the Central Government,
with a copy to the Reserve Bank Chairperson.

The terms and conditions of service of the members of the Monetary Policy
Committee including honorarium will be provided for by the Reserve Bank by
way of bye-laws and published.

The Reserve Bank Board may remove a member of the Monetary Policy Com-
mittee, if it is satisfied that such member has -

(a) been absent from the Monetary Policy Committee’s meetings for more
than three consecutive meetings, without obtaining prior leave;

(b) developed any interest under section 333(7)(a) of this Act or it is discov-
ered that the member had failed to adequately disclose such interest prior
to their appointment;

(c) been at any time, or is, adjudged insolvent;
(d) been convicted of an offence, where such an offence does not constitute a
minor offence;

(e) acted in a manner which amounts to abuse of position that such member
holds or renders the member’s continuance in office prejudicial to the
objectives of the Monetary Policy Committee or the Reserve Bank; or

(H become physically or mentally incapable of discharging a member’s du-
ties.

The principles of natural justice must be observed in relation to the procedure
followed by the Reserve Bank Board, for the removal of any member of the
Monetary Policy Committee.
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Schedule 6: Repea]l of other Ilaws
' See sectlon 450 Part XV

ﬁepeai of otfir laws

| (1) The Securltles Contracts (Regulatlon) Act, 1956 (42 of 1956)
0] The Securmes and Exchange Board of Indla Act, 1992 (15 of 1992)
,(3) The Deposnones Act, 1996 (22 of 1996)
(4) The Pubhc Debt Act, 1944 (18 of 1944)
(5) The Government Secuntles Act 2006 (38 of 2006)
" (6) The Reserve Bank of Indla Act, 1934 (2 of 1934)
- (7) The Insurance Act 1938 (4 of 1938) ' _
(8) The Banklng Regulatlon Act, 1949 (10 of 1949).
.(9) The Forward Contracts (Regulation) Act 1952 (74 of 1952)

(10) The Banking Compames (Acqu1smon and Transfer of Undertaklngs) Act, 1970
. (5of 1970)

(11) The Dep031t Insurance -and Credit Guarantee Corporatlon Act 1961 (47 of'

, 1961) o
(12) The Forelgn Exchange- Management Act, 1999 (42 of 1999)

(13) The Insurance Regulatory and Development Authorlty Act, 1999 (41 of 1999) .

. (14) The Payment and Settlement Systems Act 2007 (51 of 2007)

: (15) The Acts estabhshmg bodles corporate involved in the financia sector (for ex-

ample The State Bank of India Act, 1955 (23 of 1955) and The Life Insurance
Corporatlon Act, 1956 (31 of 1956))
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