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PREFATORY REMARKS
L

As mentioned in the prefatorv remarks of volume I of the
Audit Report on Revenue Receipts of the Union Government,
the results of audit of receipts under Direct Taxes are presented
in a separate volume. In this volume, points arising from the
audit of Corporation Tax, Income-tax, Wealth-tax, Gift-tax,
Estate Duty and Interest—tax are included. The Report is
arranged in the following order :—

(i) Chapter 1 sets out statistical and other information re-
lating to Direct Taxes.

(i) Chapter 2 mentions the results of audit of Corporation
Tax.

(iii) Chapter 3 deals, similarly, with the points that arose
in the audit of Income-tax receipts.

(iv) Chapter 4 relates to Wealth-tax, Gift-tax, Estate Duty
and Interest—tax.

The points brought out in this Report are those which have
come to notice during the course of test audit. They are not
intended to convey or to be understood as conveying any general
reflection on the working of the Department concerned.

(vi)
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"CHAPTER'1 ™ -
GENERAL

1.01. Receipts under various Direct Taxes

. . The total proceeds from Direct Taxes for the year 1979-80
amounted to Rs. 2817.57* crores out of which a sum of
Rs. 875.82 crores was assigned to the States. The figures for the
three years 1977-78, 1978-79 and 1979-80 are given below :—

(In crores of rupees)
1977-78 1978-79 1979-80

020 Corporation Tax . 1220.77  1251.47 1391.90
021 Taxes on Income other than Corpora-
tion Tax . ; 1002.02  1177.39  1340.31
028 Other Taxes on Income and Expendl-
ture % E 115.84 24.53 0.01
031 Estate Duty 1 % . : g 12.30 13.08 14.05
032 Taxes on Wealth : : g 48.46 55.41 64.47
033 Gift Tax 2 $ ? 3 : 335 5.85 6.83
Gross Total . 3 5 ¥ . 2404.94 2527.73 2817.57
Less share of net proceeds assigned to the
States 3
Income-tax . . 2 2 . 675.44 706.62 864.88
Estate Duty . { S ; < 9.38 10.71 10.94
ToraL . : 2 i g ; 684.82 717.33 875.82

Net receipts . § 5 i 3 . 1720.12 1810.40 1941 75

The gross receipts- under Direct Taxes during 1979-80 went
up by Rs. 289.84 crores wheén compared with the receipts during
1978-79 as against an increase of Rs. 122.79 crores in 1978-79
over those for 1977-78. Receipts under Corporation Tax account-
ed for an increase of Rs. 140.43 crores and Taxes on income
-other than Corporation Tax Rs. 162.92 crores. TR

*Figures furnished by the Controller General of Accounts are provisional.

1 ingdn ausd wiid o
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1.02. Variations between Budget estimates and actuals
(i) The actuals for the year 1979-80 under the Major heads
‘021—Taxes on Income etc.’, ‘031—Estate Duty’, ‘032—Taxes
on Wealth’ and ‘033—Gift Tax’ exceeded the Budget estimates.
The figures for the years from 1975-76 to 1979-80 under
the various heads are given below :—

Year Budget Actuals Variation Per-
estimates centage
of va-
riation
(in crores of rupees)
1 2 3) @ 5)
020—Corporation Tax
1975-76 . : 4 7 780.50 861.70 81.20 10.40
1976-77 . : ; . 1025.00 984.23 (—)40.77 (-—)3.98
1977718 . i g . 1298.20 1220.77 .(—)77.43 . (—)5.96
1978-79 . : S . 1441.90  1251.47 (—)190.43 (—)13.20
1979-80 . ; . . . 1529.50 . 1391.90 (—)137.60" :(-—)8.99
021—Taxes on Income etc.*
1975-76 . : 2 3 791.00  1214.36 423.36 53.52
1976-77 . : : ; 957.00 - 1194.40 - 237.40 24 .81
197778 . ; . . -~ 1038.20- - 1002.02 (—)36.18  (--)3.48
1978-79 . d . . 113480 1177.39 42.59 95
1979-80 . ‘ : . 1247.10 1340.31 93.21 7.47
031—Estate Duty*
1975-76 9,25 11.65 2.40 25.95
1976-77 8.75 11.73 2.98 34.06
1977-78 10.75 12.30 +1.55 14.42
1978-79 11.00 13.08 2.08 18.91
1979-80 12.00 14.05 2.05 17.08
032—Taxes on Wealth
1975-76 43.00 53.73 10.73 24.95
1976-77 52.00 60.44 8.44 16.23
1977-78 54.90 48.46 (—)6.44 (—)11.73
1978-79 55.00 55.41 0.41 0.75
1979-80 . 60.00 64.47 4.47 ne o b AS
033—Gift Tax :
1975-76 . 4.50 511 0.61 1355
1976-77 4.75 5.67 0.92 19.37
1977-78 . . 5.50 5185 0.05 0.91
1978-79 . z . : 375 5.85 0.10 0.18
1979-80 . i : . 5.75 6.83 108 " 1878

*Gross figures have been taken. -
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(ii) The details of variations under the heads subordinate to

the Major Heads 020 and 021 for the year 1979-80 are given
below :— >

Budget Actuals Increase(-) Per-
S|

centage
fall (—) of va-
riation
(In crores of rupees)
020—Corporation Tax
(i) Income-tax on compa-
mes v 7 J . 1463.01  1300.04 (—)162.97 (—)11.13
(ii) Surtax . : : 59.22 32.26 (—)26.96 (—)45.52
(éii) Surcharge . g 3 — 56.16 56.16 —

(iv) Receipts awaiting trans-
fer to other Minor
Heads 4 3 - .01 .01 -

(v) Other receipts . . 7:21 3.43 (—3.84 —52.82

1529.50  1391.90 (—)137.60 7(4)8.99

021—Taxes on Income other

than Corporation Tax
(i) Income-tax % 4 1040.53  1130.57 90.04 8.65
(i) Surcharge . " i 189.57 183.60 (—)5.97 (—)3.14
(iii) Receipts awaiting trans- -
fer to other Minor Heads — 14.61 14.61 —
(iv) Other receipts De- 17.00 11,53 . (=95.47 -032.07

duct share of proceeds
assigned to States
’ 812.58 864.88 (—)52.30 (—)6.43

434.52 475.43 40.91 9.41

1.03. dalysis of collections

Under the provisions of the Income-tax Act, 1961, income-
tax is chargeable for any assessment year in respect of the total
income of the previous year at the rates prescribed in the annual
‘Finance Act. The Act, however, provides for pre-assessment
collection by way of deduction of tax at source, advance tax and
payment of tax on self—assessment. The post-assessment col-
lection is confined to taxes not so paid.

N.B. Figures appearing in paragraps 1.03, 1.04and 1.06 to 1.15 have
been furnished by the Ministry of Finance.
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(i) The break-up of total collections of Corporation Tax and
Taxes on :income other than Cortporation Tax; during 197980
as furnished by the Ministry of Finance, is as under :—

: Pre-asses§ment and post-assessment collection of tax during
1979-80 :—

(In crores
of rupees)
(i) Deduction at source . Saat - - et . .643.06%
(ii) Advance tax (net) : . : 3 : ; 177851
(iii) Self—assessment - : 2 g = . : e 75 foof
(iv) Regular assessment . 5 5 ; - 3 . 288:38

Besides, the Ministry of Finance have intimated tax collection
of Rs. 117.44 crores representing Surtax,, Surcharge on 020-CT,
Other Receipts and Receipts awaiting transfer to other Minor
Heads, and Refunds of Rs. 323.09 crores.

(ii) The details of deduction at source under broad cate-
gories are as under :—

(In crores of rupees)

(i) Diyidends distributed by companies : : g ; 74.66
(i) Salaries . . § : % SR 2 233.25
(iii) Payments to contractots ¢ : % 1093 1t 77.94
(iv) Winnings from Lotteries P

and Crossword Puzzles Fig . . $ g 5.36

(iii) Advance Tax—Demand and Collection.
Demand raised (i.e. notices issued) and collected by way of
advance tax during 1979-80 — ’ 5

Number  Amount
of cases  (incrores

_ of rupees)
(i) Demand raised . oy ’ sk i Not fur- 1891.67
sy oo onished.
(i) Demand collected out of (i) i a0 TS 46
(i) Armrs under advance tax as on 3ist Mﬁfcb G 10 IMERC
“aEak 0 bugitder 8321

‘lntiuave of Surcharge- (Unm) in wpec: of Ozl—r'l‘axes on anmxne ofthet
than Corporation Tax. . ,.;17 ., e



1.04. Interest

The Act provides for payment of interest by the assessees
for certain defaults such as delayed submission of returns, de-
layed payment of taxes etc. In some cases such as-where advance
tax has been paid in excess or where a refund due to the assessee
is delayed, Government have also to pay interest.

The particulars of interest levied and interest paid by
Government under different provisions of the Act are given
below :—

(In crores
of rupees)

(a) The total amount of interest levied under the

various provisions of the Income-tax Act during
theyear 1979-80 o.1: i “sinsmsos s sactoncn Twbist acisiaas 3¢

**#(b) Of the amount of interest levied, the amount .
(1) Completely waived by the Department . 5 A 5.38
(2) Reduced by the Department . ; : : 4 12.05
(¢) The total amount of interest paid

(1) For delay in completion of assessments . i : 7.74
(2) For delay in grant of refunds . : 7 . . 1.03

1.05. Cost of collection

The expenditure incurred during the year 1979-80 in col-
lecting Corporation Tax and Taxes on Income other than Cor-
poration Tax, together with the corresponding figures for the
preceding three years is as under —

(In crores of rupees)
Gross Expendi-
collections ture on
collec-
tions
020—Corporation Tax ;
1976-77 | % . : : s x ¢ ..1984.23 4.91
1977578 -~ ; A . : . - 2 1200 T 5.18
1978-79 . 2 8 % . & i QU ISV RT 5.68
1979-80% . 5 s 5 . . : ....1391.90 5.93
021—Taxes on Income etc. }
1976-77 . i . : viod ¢ : w0 119440 34.38
1977-718 . : : s . : 2 . 1002.02 36.28
1978-79 . : ] = L3 117739 w4759
1979-80* : . ; : ; . .« 1340.31 41.48

*Figures furnished by the Controller General of Accounts are provisional,
**The final figure furnished by the Controller General of Accounts in Octo-
1980 was Rs. 39.76 crores. : :
***Exclusive of figures of three Gommissioners’ charges;

$/21 C&AG/80—2
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1.06. Total number of assessees

Under the provisions of the Income-tax Act, 1961, tax is
chargeable on the total income of the previous year of every person
which term includes an individual, a Hindu undivided family,
a company, a firm, an association of persons or a body of indi-
viduals, a local authority and an artificial juridical person and
such person by whom tax is payable is called an assessee. For
the assessment year 1979-80, no income-tax was payable on a
total income not exceeding Rs. 10,000 except in the case of
companies, co-operative societies and local authorities.

(i) The total number of assessees in the books of the depart-
ment as on 31st March, 1980 was 41,75,615. As compared to the
previous year ending 31st March, 1979 there was an increase of
2,05,650 assessees. The number of assessees status-wise as on
31st March, 1979 and 31st March, 1980 was as under : —

As on As on
31st 31st
March, March,
1979 1980
Individuals . v ¢ X ¢ 4 : . 30,52,482 31,60,414
Hindu undivided families = 8 : 2 o~ 21,036, 1235935
Firms . ; i 5 7 s 5 : . 611,088 6,72,817
Companies . = . : ; g 5 . 41,532 42,581
Others . » : : g : G < i 53,827 63,868
ToTtAL . 2 7 i 3 : . 39,69,965 41,75,615

(ii) As for the category-wise break-up of the total number
of assessees, the Ministry of Finance have explained that the
categorisation according to different slabs of income as made
till last year was dispensed with during the year 1979-80 as
such categorisation “did not serve any useful purpose”. They
have given the break-up as between scrutiny assessment cases
and summary assessment cases as under :

(a) Scrutiny assessment cases % : 2 ; 10,56,634
(b) Summary assessment cases ! 4 % P 31,18,981
Total 4 - i 3 41,75,615
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A summary assessment is an assessment made under
Section 143(1) of the Income-tax Act, 1961 without requir-
ing the presence of the assessee or the produdtion by him of
any evidence in support of the return made by him. During
the financial year 1979-80, assessments in all non-company
cases where the returned income in the assessment year and
the assessed income in any of the two preceding years was
less than Rs. 75,000 in the case of a registered firm or
Rs. 50,000 in any other case were categorised as summary
assessment cases. All company cases and other cases
falling under certain specific categories such as new cases,
search and seizure, investigation or prosecution cases etc.
were treated as scrutiny cases irrespective of these monetary

limits.

(iii) The total number of wealth-tax assessees in the books
of the department as on 31st March, 1979 and 31st March, 1980

was as follows ;—

As on As on
31st 31st
March, March,
1979 1980

2,73,482 298375

Individuals 5

Hindu undivided families 41,706 44278

Others 3,262 3,638
ToTAL .. 3,18,450 346,291

(iv) The total number of gift-tax assessment cases for the
years 1978-79 and 1979-80 was as follows :—
60,546

1978-79
54,601

1979-80
(v) The total number of estate duty assessment cases for the

years 1978-79 and 1979-80 was as follows :—

36,756

39,63 0

1978-79
1979-80



1.07. Arrears of assessments

The limitation period for completion of assessment is 2 years
in the case of Thcome-tax, 4 years in the case of Wealth-tax and
Gift-tax and 5 years in the case of Estate Duty.

(i) Income-tax including Corporation Tax

(a) The number of assessment cases to be finalised as om
31st March, 1980 has increased as compared to that at the close
of the previous year. The number of assessments pending as
on 3lst March, 1980 was 22.99 lakhs as compared to 19.26 lakhs
as on 31st March, 1979 and 15.38 lakhs as on 31st March, 1978.
Of the 22.99 lakhs of pending cases as many as 12.72 lakhs.
cases related to summary assessments.

(b) The number of assessments completed out of arrear
assessments and out of current assessments during the past five
years is given below —

Number of assessments completed
Financial Number Outof Out of Total ~ Percent- Number

year of assess- current  arrears age of asse-
ments for ssments

disposal pending
at the

end of

the year

197576  57,34,327 25,08,108 14,99,536 40,07,644  69.9 17,26,683
197677 56,90,717 24,88,743 14,60,136 39,48,879 69.4 17,41,838
197778 5581355 2572,678 14,71,135 40,43,813 72:5 15,37,542
1978-79  52,35,891 21,07,544 12,02,783 33,10,327 63.2 19,25,564
1979-80  57,89,055 18,97,276 15,92,514 34,89,790 60.0  22,99,265

(c) Category-wise break-up of the total number of assess-
ments completed during the years 1978-79 and 1979-80 is as
under —

As on As on

31st 31st
March, March,

; s 1980
Scrutiny assessments . o S D .. 898162, 917,776
Summary assessments . 5 3 2 i . 24,12,165 25,72,014

TOTAL g s 330327 34,89,790

;
E
s
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(d) Status-wise break-up of income-tax assessments completed

during the years 1978-79 and 1979-80 is as under :—

1978-79  1979-80

(i) Individuals ) 25,49,938 26,61,417

@ii) Hindu undivided families 1,77,732 . 1,89,820
(iii) Firms 5,08,196 5,54,787
(iv) Companies 35,982 38,033
{v) Associations of persons 38,479 45,733

ToTtAL 33,10,327 34,89,790

(e) The position of pendency of income-tax assessments for

the last two years is as under :—

As on As on
31st 3ist
March,  March,
1979 1980
1975-76 and earlier years 44061 30,021
1976-77 61,185 18,648
1977-78 5,17.533 72,323
1978-79 & : 13,02,785 6,48,858
1979-80 ; S e : ; : e — . 1529415
ToTAL 19,25,564 22,99,265

(F) Category-wise break-up of pending income-tax

assess-

ments as on 31st March, 1979 and 31st March, 1980 is as

under —
As on As on
3ist Jist
March,  March,
1979 1980

Scrutiny assessments

Summary assessments

ToTAL

©9,09,533 10,27,300

10,16,031 12,71,965
19,25,564 22,99,265



10

(2) Status-wise and year-wise break-up of pendency of income-
tax assessments as on 31st March, 1980 is as under :—

Status 1975-76 197677  1977-78  1978-79  1979-80 Total
and
carlier
years
Individuals 20,255 12,657 51,490 4,51,814 11,59,790 16,96,006
Hindu
undivided
families 1,727 1,310 4,777 40,623 79,056  1,27,493
Companies 2,503 930 2,454 14,495 23,504 43,886
Firms . 4,445 3,229 12,014 1,23,867 2,37,491 3,81,046
Associa-
tions of
persons 1,091 522 1,588 18,059 29,574 50,834

TotaL 30,021 18,648 72,323 ' 6,48,858 1529415 22,99,265

(11) Wealth-tax, Gift-tax and Estate Duty

(a) Year-wise details of wealth-tax, gift-tax and estate duty
assessments pending as on 31st March, 1980 are given below.
The approximate amount of tax/duty involved therein has not
been furnished by the Ministry of Finance :—

Number of assessments pending
Wealth-  Gift-tax  Estate

tax Duty
1975-76 and earlier years . R . 11,111 1,838 4,934
1976-77 F : . < 2 51,213 3,102 3,443
1977-78 . X . : » ; 65,193 3,490 5,323
1978-79 ‘ e . . 2 o. . LIRS 7,228 7,366
1979-80 3 i 3 3 v 12408,593 11,745 13,825
TotAL : - . 2 . 4,32,988 27,403 34,891

(b) The total number of wealth-tax assessments completed
during the years 1978-79 and 1979-80 was as under :(—

1978-79  1979-80

Individuals - ., * & 2 . 7 7 . 4,11,742 2,80,765
Hindu undivided families : : 2 - ! 60,545 41,456
Others . 3 5 . : A : % : 2,734 3,497

ToraL g ; s S s 4 . 47502¥7 3,25 718
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(¢) The total number of gift-tax assessments * completed
during the years 1978-79 and 1979-80 was as follows :—

1978-79  1979-80

Individuals . : 3 1 3 g . 3 79,151 61,540
Hindu undivided families : s s ) 7 2,167 1,358
Others . 5 3 = g 7 ? g g 235 144

ToTAL $ X } ; e : J 81,553 63,042

(d) The total number of estate duty assessments of indivi-
duals completed during the years 1978-79 and 1979-80 was as
under —

1978-79 3 3 3 : 7 3 s : 5 % 37,038
1979-80 . . > . A . : : s - 32,607

(e) The number of estate duty assessments completed
during the year 1979-80 was as follows :—

Principal value of property Number
of assess-
ments
complet-
ed

(1) Exceeding Rs. 20 lakhs . . > : = i . 6
(2) Between Rs. 10 lakhs and Rs. 20 lakhs : " ¢ ¥ 47
(3) Between Rs. 5 lakhs and Rs. 10 lakhs g J - p 360
(4) Between Rs. 1 lakhand Rs. Slakhs . . . . . 6,013
(5) Between Rs. 50,000 and Rs. 1 lakh . < . . 5,583

TOTAL .. 4 i 3 ¢ é 3 F 3 12,009

1.08. Arrears of tax demands

The Income-tax Act, 1961 provides that when any tax, interest,
penalty, fine or any sum is payable in consequence of any order
passed under the Act, a notice of demand shall be served upon
the assessee. The amount specified as payable in the notice of
demand has to be paid within 35 days unless the time for pay-
ment is extended by the Income-tax Officer on application made
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by the assessee. The Act has been amended with effect from
1-10-1975 to provide that an appeal against an assessment order
would be barred unless the admitted portion of the tax has been
paid before filing the appeal.

(i) Corporation Tax and Income-tax

(a) The total demand of tax raised and remaining uncollected
as on 31st March, 1980 was Rs. 840.38 crores. This did not
include Rs. 171.47 crores in respect of which the permissible
period of 35 days had not expired as on 31st March but included
Rs. 8.84 crores claimed to have been paid but pending verifi-
cation/adjustment, Rs. 223.28 crores stayed/kept in abeyance
and Rs. 18.62 crores for which instalments had been granted
by the department and the Courts.

(b) Demands of Income-tax (including Corporation tax)
stayed as on 31st March, 1980 on account of appeals and revision
petitions were as under :—

(In crores
of rupees)
(1) By Courts > § = . E - . » = 65.57
(2) Under Section 243F(2) (applications to Settlement Commis-
sion) v . . . . . . . 3 11.43
(3) By Tribunal . 3 - > . & . . : 6.72
(4) By Income-tax authorities due to :—
(i) Appeals and revisions 5 " . 5 - . 103.25
(ii) Double Income-tax claims . : . 5 . 3.43
(iii) Restriction on remittances-Section 220(7) 3 1.67
(iv) Other reasons . R 3 2 e s p g 31.21

ToTtAL . . . . . . o s 223.28
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(c) The figures of Corporation tax, Income;tax, interest
and penalty comprised in the gross arrears of Rs. 1011.85 crores
and the years to which they relate are showns below :—

Corpora- Income- Interest

Penalty Total

tion tax  tax (in crores
of rupees)

Arrears of 1969-70
and earlier years . 14.80 46.67 10.05 9.76 81.28
1970-71 to-1976-77 . 24 91 128.10 52.58 39.11 244.70
1977-78 > . 13 51 51.01 27.69 14.98 107.19
1978-79 % - 33.04 87.62 47.83 21:51 190.00
1979-80 2 A 104.08 168.51 85.50 30.59 388.68
ToTAL 5 196.34 481.91 223.65 115.95 1011.85

(d) The table below shows the number of assessees from whom
gross arrears of Rs. 1011.85 crores were due :—

Arrear demands

Upto Rs. 1 lakhineachcase . P! . P

Over Rs. 1 lakh upto Rs. 5 lakhs in each case
Over Rs. 5 lakhs upto Rs. 10 lakhs in each case
Over Rs. 10 lakhs upto Rs. 25 lakhs in each case

Over Rs. 25 lakhs in each case

ToraL i 2 i s "

.

Number
of
assessees

27,52,283
6,736
892

494

337

27,60,742

Total
arrears
of tax (in
crores of
rupees)

489.54
12213
61.41
78.30

260.47

1011.85

[ ———————
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(e) Where an assessee defaults in making payment of a tax,
the Income-tax Officer may issue a certificate to the Tax Recovery
Officer for recovery of the demand by attachment and sale of the
defaulter’s movable or immovable property, arrest of the de-
faulter and his detention in prison, appointing a receiver for the
management of the defaulter’s movable and immovable property
etc. The tax demand certified to Tax Recovery Officers and
State Government Officers for recovery and its year-wise parti-
culars to the end of 1979-80 are as under: —

Demand certified

At the During | Total Demand Balance
beginning the year recovered

of the

year

(in crores of rupees)

1969-70 . > 38952 183.55 543.07 116.45 426.62
1970-71 : : 425.25 181.36 606.61 145.37 461.24
1971-72 : - 433.53 208.79 692.32 167.52 524.80
1972-73 : : 530.57 264.98 795155 189.06 606.49
1973-74 5 < 598.15 19262 790.77 161.93 628.84
1974-75 . # 616.07 188.16 804.23 176.29 627.94
1975-76 < . 616.35 333.92 950.27 290.56 659.71
1976-77 3 > 678.72 330.30 1009.02 370.67 638.35
1977-78 3 * 638.00 258.00 896.00 244.00 652.00
1978-79 . - 655.00 309.00 964.00 267.00 697.00
1979-80 . : 703.96 323.65 1027.61 287.61 740.00

Note :—Recovery certificates were issued during theyear 1979-80 in
5,57,764 casss

(ii) Other Direct Taxes (i.e. Wealth-tax, Gift-tax and Estate
Duty)

The following table shows the year-wise arrears of demands
outstanding and the number of cases relating thereto under
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the three other direct taxes i.e. wealth-tax, gift-tax, and estate
duty as on 3lIst March, 1980 :—

-
(In crores of rupees)

Wealth-tax Gift-tax Estate Duty
Number Amount Number Amount Number Amount
of cases  Rs. of cases Rs. of cases Rs.
1975-76
and
earlier
years: .. 52,445 11.2% 12,850 1.51 5,244 5.39
1976-77 22,009 4.60 5,157 0.56 1,932 1.61
1977-78 30,991 14.51 8,240 1.20 2,441 2.15
1978-79 78,944 87.77 15,768 8.16 3,357 3.39
1979-80 88,090 62.42 18,424 4.34 6,263 4.69

ToraL  2,72,479 180.53 60,439 15.77 19.237 17.23

1.09. Appeals and Revision Petitions

The Acts provide for appellate as well as revisionary proce-
edings.

() Particulars in respect of Income-tax appeals pending as
on 31st March, 1980 are as under :—

Income-  Income-

tax tax
appeals  revision
with petitions

Appellate with
Assistant Commis-
Commis- sioners
sioners/  of In-
Cs. LT. come-tax

(Appeal)
Number of appeals/revision petitions ) i (283,381 10,457
(@) Out of appeals/revision petmons instituted dur-
ing 1979-80. é . 142,178 5.732

(b) Out of appeals/revnsnon petmons instituted in
earlier years - o 1IR3 4,725
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(i) Particulars in respect of wealth-tax, gift-tax and estate
duty appeals and Revision petitions pending as on 31st March,
1980 are as under e

Appeals with Asstt. Revision petitions with
Appellate Commissioners/ Commissioners of Income -
Cs. LT. (Appeals) tax

HASN A ALl

W G.T. B.D: W.T. G.T. E.D.

(a) No. of appeals/

revision petitions

pending . v B2 4308 5,740 2,785 122 Nil
(b) Out of appeals/

revision petitions

instituted during

1979-80 g +22.59,695 - 72560 1,962 1,733 74 Nil i
(¢) Out of appeals/ s

revision petitions ‘

instituted in earlier

years . 3 i 27830 1,768 3,778 1,052 48 Nil

(iii) Year-wise break-up of Income-tax appeal cases and
revision petitions pending with Appellate Assistant Commissioners
and Commissioners of Income-tax (Appeals), and Commissioners
of Income-tax for the periods ending 31st March, 1979 and 31st
March, 1980 respectively with reference to the year of institution f
is as under :— |

VAL RTINS A R,

Years of institution Appeals pending Revision petitions
with Appellate As-  pending with Com-
sistant Commis- missioners of In-
sioners/Cs. L.T. come-tax
(Appeals)
31st 31st 31st 31st
March, March, March, March,
1979 1980 1979 1980
1970-71 and earlier years ’ 155 119 89 83
1971-72 A X : 187 162 84 84
1972-73 4 i v . 563 452 89 75
1973-74 h s 5 Z 793 554 124 92 ;
1974-75 § ) % . 1,846 1,306 177 116
1975-76 g i S & 5,341 3,464 258 193
1976-77 3 - . : 19,521 10,284 689 432
1977-78 : s ; : 53,465 24,165 2,280 1,307 /
1978-79 % i g . 141,141 70,697 5,672 2,343
1979-80 y i 5 3 — 142,178 Tt 5,132

TorAL . 4 3 oo 23082 2,53,384 9,462 10,457
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(iv) Year-wise break-up of wealth-tax, gift-tax and estate
duty appeal cases and revision petitions pending with Appellate
Assistant Commissioners and Commissioners of Income-tax
for the period ending 31st March, 1980, with reference to the year
of institution is as under :—

Years of institution Appeals pending with Revision petitions pending
Appellate Asstt. Com- with Commissioners
missioners of Income-tax

WL VARG E.D: W.I. Gk ED:

1971-72 and earlier

years . 5 ; 55 . - Z1 57
1972-73 . 5 4 ot 1 15 17
1973-74 . : £ 56 5 11 48
197475 . ; . 153 12 32 49 o
197576 . 4 i 713 27 187 66 3
1976-77 . = S 885 97 584 109 )
1977-18 . < e L 408 1,198 267 15
1978-79 . . . 18,150 . 1,218 L0 439 25
1979-80 . 2 i 59.695-+ 2,560 ‘1962 "1733 74

TotAL J2087,5257124,328 5,740 112985 122 Nil

(v) The following table gives details of appeals/references
disposed of during the years 1977-78; 1978-79 and 1979-80 :—

1977-78 1978-79  1979-80
(1)(@) No. of appeals filed before Appellat

Assistant Commissioners . “ 187173 218,589 208,778
(b) No. of appeals disposed of during
1979-80 by AACs 3 3 . 64,289 1,63,510 ~ 1,55,319

2) No. of appeals filed before Income-
tax Appellate Tribunals during

1979-80 : :
(a) by the assessees . 2 E : 30,429 25,080 24,478
(b) by the department ’ § - 16,981 17,089 ‘18,354

) No. of assessees’ appeals decided by
the Tribunal in favour of the asses«

sees fully out of (2)(a) above. SR S00 1299 11,321
4 No. of departmental appeals decided e vt s et

by the Tribunals in favour of the . = &

department fully out of (2)(a) above . 3,;396‘ . 3,245
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5 No. of references filed to the High
Court§ e % » 1 ¥

(a) by the assessees .

(b) by the department

©6) No. of references in the High Courts
disposed of in favour of the
(a) assessees £
(b) department

O No. of appzals filed to the Supreme
Court

(a) by the assessees
(b) by the department

(8) No. of appeals disposed of by the
Supreme Court in favour of the .

(a) assessees
(b) department

1.10. Reliefs and Refunds

Refunds

1,569
3,925

29
293

26
146

Ne

1,645
4,517

260
616

1,634
4,262

228
566

46
60

(i) Where the amount of tax paid exceeds the amount of tax
payable the assessee is entitled to a refund of the excess. If the
refund is not granted by the department within three months
from the end of the month in which the claim is made, simple
interest at the prescribed rate becomes payable to the assessee

on the amount of such refund.

Refunds under Section 237 :—
1. No. of'applications pending on 1-4-1979

9

3. No. and amount of refunds made during 1979-80

(a) Out of (1) above
(i) Number x .
(ii) Amount (in thousands of rupees)
{b) Out of (2) above

(i) Number S 3 v
(if) Amount (in thousands of rupees)

No. of refund applications received during the year 1979-80

10,843
1,25,927

10,838

37,99

1,10,663
9,40,59
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4. No. of refund cases in which interest was paid under Section
243, the amount of such interest, and the amount of refund, on

which such interest was paid during 1979-80 : .
(a) Out of (1) above
(P Nagiber 205 SO0, . | . opndBlDG el 446
(ii) Amount of refund (in thousands of rupees) 5 g 4,53
(iif) Amount of interest paid (in thousands of rupees) 4 41
(b) Out of (2) above
(i) Number ‘ s Z § . . 5 2 2,442
(ii) Amount of refund (in thousands of rupees) g ’ 19,55
(iii) Amount of interest paid (in thousands of rupees) ; 63

5. No. and amount of refunds made during 1979-80 on which
no interest was paid :

(@) Number . 2 < i g g ¥ 2 k18613

(b) Amount (in thousands of rupzes) . 3 % 3 3 9,54,50
6. No. of refund applications pending as on 31-3-1980 - /i 15,269
7. Break-up of applications mentioned at (6) above :

(a) Refund applications for less thana year . . 2 : 15,264

(b) Between 1 year and 2 years . 7 & 5 3 s 5

(¢) For 2 years and more .

(ii) The Act also provides for refund of any amount which
may become due to an assessec as a result of any order passed
in appeal or other proceedings without his having to make any
claim in that behalf. Simple interest at the prescribed rate is
payable to the assessee in such cases too.

The particulars of appeal/revision etc. effects, refunds under
Section 240 and payment of interest under Section 244, as fur-
nished by the Ministry of Finance for the year 1979-80, are given
below:—

1. No. of assessments which were pending revision oa account of

appellate/revision etc. orders as ¢ 141979 t 7 % *6,528

2. No. of assessments which arose for similar revision in1979-80 ., 1,13,926

3. No. of assessments which were revised during 1979-80
(a) Out of those pending as on 1-4-1979 . z % 5 5,725
(®) Out of those that arose during 1-4-1979 to 31-3-1980 . < 1,05,407

4. No. of assessments which resulted in refunds as a result of re-
vision and total amount of refund given :

*The Ministry of Finance have revised the clcsing figure cf 6,511 furnished

for ths year 1978-79.
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Number  Amount

of refund

(In thousands

of rupees)

@) Under item 3(@) above ., . . 1,745 1,477
(b) Under item 3(b) above 49,146  38,57,21

5. No. of assessments in which interest became payable
under Section 244 and amount of interest :

(@) Under item 4(a) above . . s : 5 260 6,23

(b) Under item 4(b) above . J 3 - 3,839 95,91
6. No. of assessments pending revision as on 1-4-1980 :

(a) Outof (1) above . < 4 i . 5 803

(b) Out of (2) above : - . X x 8,519
7. Break-up of assessments mentioned at (6) above :

(@) Pending for less than 1 year . 3 ¥ : 8,519

(b) Pending for more than 1 year and less than 2

years . % 5 : & S . . 802
(¢) Pending for more than 2 years g i Y 1

1.11. Searches, Seizures and Rewards

Sections 132, 132(A) and 132(B) of the Income-tax Act,
1961 provide for search and seizure operations. A search has
to be authorised by a Director of Inspection, the Commissioner
of Income-tax or a specified Dy. Director of Inspection or Ins-
pecting Assistant Commissioner. Where any money, bullion,
Jewellery or other valuable article or thing is seized, the Income-
tax Officer has, after necessary investigations, to make an order
with the approval of the I.A.C. within 90 days of the seizure, esti-
mating the undisclosed income in a summary manner on the basis
of the materials available with him and calculating the amount
of tax on the income so estimated, speciiying the amount that
will be required to satisfy any existing liability and retain in his
custody stich assests as are, in his opinion sufficient to satisfy the
aggregate of the tax demands and forth-with release the remaining
portion, if any, of the assets to the person from whose custody
they were seized. The books of account and other documents
cannot be retained by the authorised  officer for more -than 180
days from the_ date of seizure unless the Commissioner approves
of the retention for a longer period. : Gl ey o
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(i) Searches and Seizures
197778 . 77879 1979-80
(1) Total number of searches and sei-
zure operations conducted . : 617°° 1345 2109

(2) Total amount each of money, bu-
llion and jewellery or other valuable
articles or things seized :

(In lakhs of rupees)

Cash " " 4 % : 101 220 244.22
Jewellery and bullion . : : 119 261 551.25
Other assets i 3 ¢ 5 133 100 419.21
TotAL 5 : i $ 3 353 581 1214.68

(3) Particulars of concealed income esti-
mated under Section 132(5) m‘(l)
above
(@) No. of cases out oftb&se men-
tioned at (1) in which orders
under Section 132(5) were -

passed by 31-3-1980. . = 359
(b)) Amount of concealed income
estimated in cases at (a) above. 1407
(¢) Taxes payable in respect
of (b) . L 1130
(d) Money value of assets rctamed
against (c) . ; 5 ; 587
(e) Money value of assets released
in these cases ¥ i 122
(4) (@) Total amount each of money,
bullion and jewellery or other
valuable articles or things
leased by 31-3-78/31-3- 1979/
31-3-1980 . . . .
Cash . . . < . 23 32 108
Jewellery and bullion . ‘ 31 45 156
Other assets A : . &l 9 71+
272 Dollars
ToTAL . 4 3 . 65 86 335 +
272 Dollars

*Figures furnished by the Ministry of Finance are provisional.
S/21 C&AG/80—3
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(b) Total amount of money,
bullion and jewellery or other
valyable articles or things
held as on 31-3-1978/31-3- 1979/
31-3-1980 irrespective of the
year ofe*search .

Cash . 5 ¢ 3 5 410 477 537
Bullion and jewellery . 3 1,004 983 1215 +
566.118

kg. silver

Other assets ; g ; 640 469 753
forr: . o st ARG T TRORS e b
566.118 kg.

silver

(¢) The earliest date from which
any of these assets is still

retained s . A - 4-6-1965

(d) The arrangements made for
the safe custody of assets still
held and for their physlcal
verification . Cash is
deposited
in the
Personal
Deposit
Accounts
of the
Commi-
ssioners
of Income-
tax in the
Reserve
Bank of
India.
Other
valuables
& ; are kept
either in
well-
guarded
strong-
rooms
in the
office
building
or in the
treasuries
or in Bank
vaults
etc.
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(5) (a) No. of assessments involved
in Search and Seizure o

tions pending as on 1-4-1 s ’ 4842
(b) No. of assessments completed
out of (a) above during 1979-80 2 2307
(¢) Taxes and penalties :
(i) Recovered . : : 198
(i) Pending SO0, iy 995
d) Balance ndin, as
v WS90 T aw S 2,535
6) (@) No. of assessment proceedings
9.4 started during 197950 . 3 3312
(b) No. of assessments completed
out of (a) above during 1979-80 1,143
(¢) Taxes and penalties :
(i) Recovered . = 74
(ii) Pending. 3 65
(d) Balance pending as on 3I 3-1980 2169

(7) (a) No. of prosecutions in search
and seizure cases, launched

during the year 1979-80. ; 37
(b) No. of convictions obtained
during the year. ; : 5
(i) Rewards to informers :*
Year No. of Amount
cases
(In lakhs
of rupees)
{1) Total number of cases and amount
of rewards (interim and final)  1977-78 218 467
sanctioned year-wise for the years 1978-79 207 41
1977-78, 1978-79, and 1979-80 y 1979-80 207 69
(2) In respect of cases at (1) above the Amount Additio-
amount of concealed or undisclosed of addi- nal tax
income/recovery of tax that came tional collected
to notice as per information furni- income
shed by the informers. assessed
as a result
of action
taken on
the infor-
mer’s infor-
mation
1977-78 305 144
1978-79 366 106

1979-80 5% " 8

*Figures furnished by ths Minisiry of Finance are provisional.
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(3) (a) «No. of cases where information

(b)

(c)

regarding tax evasion was re-
ceived by the mtclhgence
wiflg y

No. of cases where action was
taken out of (a) above
either u/s 132 or otherwise.
No. of cases where the in-
formation did not result in an
addition to income out of (b)
above. : i

1977-78  1978-79 = 1979-80

(4) Cases where the amount of rewards was drawn

but

remained undisbursed for more than

one year.

3,196 4,850 4,064
802 2,184 1,235
169 238 370

Year No. of

cases

1977-78 1
1978-79
1979-80

1.12. Cases settled by Settlement Commission

Under the provisions of the Income-tax Act, 1961 and the
Wealth-tax Act, 1957, an assessee may at any stage of a case
relating to him, make an application to the Settlement Com-
mission to have the case settled. The powers and procedures
of the Settlement Commission are specified in the Act. Every
order of settlement passed by the Settlement Commission is
conclusive as to the matter stated therein.

Particulars of cases settled by the Settlement Commission
during the years 1978-79 and 1979-80 are given as under :—

1. No of cases disposed of by the

Commission : 7 P2 38
lncome-tax/Wmlth«tax . vhorwst WG
2. No. of assessment years in-
volved : 2 i EE
: W.T
3. The amount offered for settle-
ment (Rs. in crores) : v L E
W.T.
4, Actual income/wealth determi-
ned by the Conmlsson (Rs in
crores) . LT,
W.T.

5. Taxon (@)yabove. . .. . . Not ayailable

1978-79

113
68

4.55
26.61

1979-80

130
42

486
178

1.46
2.49

Rs. 2.38
Rs. 6.29

- Not available

BESASRRRER

i
i
:
i
§
i
§
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1978-79 1979-80
No.of Amount No.of Amount
cases Rs. cases Rs.
6. Penalty and Interest :
(a) Penalties under Section
271(1)(c) of the IT Act,
1961 . s ; a4 | 5,000 3 1,26,832
W.T. 2 38 183 1 12,000
() - Other penalties LT. 1 27,753 19 1,68,839
W.T. 3 37,812 2 8,168
(c) Interestlevied . = 1T 16 1325538 48 5,81,223
W.T. - o
(7). Recovery of tax, penalty and .
interest . . Not available Nzt available
(8) Balance of tax outstanding. Not available. Not available

1.13. Revenue demands written off by the Department

(i) A demand of Rs. 1053.02 lakhs in 1,81,413 cases was
written off by the department during the year 1979-80. Of
this, a sum of Rs. 325.81 lakhs relates to 149 company assessees
and Rs. 727.21 lakhs to 1,81,264 non-company assessees.

Companies Non-companies Total

No. Amount No. Amount  No. Amount
Rs. Rs. Rs.

1 % 3 4 5 6 7 8

I(a) Assessees .. . Ian 214 834 13473214
having died
leaving be-
hind no
assets or
gone into
liquidation
or become
insolvent

(b) Companies 100 2,33,91,948 2 .. 100:4273391,948
which are g
defunct
though not
gone into
liquidation

ToraL 100 2,33,91, 948 834 1,34,73.214 934: 3,68,65,162
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IL. Assessees 12 3615494 44240 1,72,06,214 44252 2,08,21,708
being un- *
traceable
III. Assessees 10 48,21,339 1,061 . 75,07,000 1,071 1,23,28,339
having left
India.
1V. Other
reasons :
(a) Assessees 9 ' 368280 3,810 1,57,87,648 3,819 1,61,55928
who are
alive but
have no
attachable
assets
(h) - Amount. 18 3,84,448 1,27,271 1,76,47,141 1,27,289 1,80,31,589
being petty
etc. v

(¢) Amount
written
offasa
result of
settlement
(cases of
scaling
down of
demand)

TorAL 27 17,52,728 1,31,081 3,34,34,789 1,31,108 3,41,87,517

V. Amount
written off
on grounds
of equity
orasa
matter of
interna-
tional
courtesy or
where time,
labour and
expenses
involved in
legal reme-
dies for
realisation
are con-
sidered dis- ks
proportio- — — 4,048 10,99,650 4,048 10,99,650
nate to the :
amount of :
recovery

GranDp TotAL 149 3,25,81,509 1,81,264 7,27,20,867 1,81,413 10,53,02,276
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(i) Wealth-tax, Gift-tax and Estate Duty demands written
off by the department during the year 1979-80 are shown in the
different categories as below :

Wealth-tax Gift-tax Estate-Duty

No. Amount No. Amount No. Amount
Rs. Rs. Rs.
1 2 3 4 5 6 o by

I. Assessees having died
leaving behind no asse-
ets or have gone in
liquidation or become
insolvent.

(a) Assessees having
died leaving be-
hind no asset.

5]
g
&

250

(b) Assessees  having
gone in liquida-
tion. - .

(c) Asseessees having
become insolvent .

ToTAL : : . 2 246 1 250

II. Assessees being un-
traceable. . . 4 27 6 2

IlI. Assessees having left
India. . i

IV. Other reasons. . g

(a) Assessees who
are alive but
have no attach-
able assets. . —

b) Amount being
2 petty etc. i 39 109 19 369

(¢) Amount written
off as a result ; :
of settlement Srirte
with assessees. - o

ToTAL a0 108 A0 i I =
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V. Amount writtep  off
on grounds of equity or
as a matter of interna-
tional courtsey or where
the time, labour and
expenses involved in
legal remedies for rea-
lisation are considered
disproportionate to the
amount of recovery.

GRrAND TOTAL . 3 45 382 26 621 —

1.14 Penalties for concealment and prosecution

(i) Income-tax

(@) No. of orders of penalty under Section 18(1)(¢)/271(1)(c) 28 851

passed during 1979-80 .
(b) Concealed income involved in (a) above . : . Rs. 31.48
Crores
(¢) Total amount of penalty levied in (a) above . . o220
Crores
(d) Position of prosecution cases under the provisions of the
Income-tax Act :
(1) No. of prosecutions pending before the courts on
1-4-79 . = : ; : g : E Z _ 673
(2) No. of prosecutions complaints filed during 1979-80
under Section 276(c) (Substituted w.e.f. 1-10-75), 276
CC, 276D, 277 and 278 : : S il 122
(3) No. of prosecutions decided during 1979-80 . = 50
(4) No. of convictions obtained in (3) above . : 24
(5) No. of cases which were compounded before launch-
ing prosecutions 5 ; : o - 8
(6) Composition money levied in such cases [(5) above]
(Amount in thousands) o s ey s 75
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(ii) Wealth-tax and Gift—tax f
i *Weglth- *Gift-
tax tax
(In thousands of Rs.)
(a) No. of orders of penalty under Section 18( l)(c)/

17(1)(c) passed during 1979-80 35.52 1,70
(b) Amount of concealed net \\ealth/value of gift

involved in (a) above . ¢ 3 3 7,03,10 20,86
(c) Total amount of penalty levied in (a) above . 484,10 13,68

(d) Position of prosecution cases under the pro-
visions of Wealth/Gift-tax Act :

(1) No. of prosecutions pending before the
courts on 1-4-1979 1,40

(2) No. of prosecution complamts filed durmg
1979-80, under Sections 35A, 35B, 35C, 35D
and 35F e 64

(3) No. of prosecutxons decxded dunng 1979-8()
(4) No. of convictions obtained in (3) above

(5) No. of cases which were compounded
before launching prosecutions

6) Cl;);np]osmon money levied in such cases [(5)

-

1.15. Results of functioning of the Valuation Cells

& The results of functioning of the Valuation Cells are detailed
ow :—

(1) No. of Valuation Units/Districts

Year No. of No. of
i Valuation Valuation
Units Districts

function-

ing
1977-78 X < 5 : 2 £ : A 80 10
1978-79 s s g : 5 ; : ? 80 10
1979-80 B i Shriniiar vt o § 80 10

(i) No. of cases referred to the Valuation Cells excluding
Cases brought forward from previous §ear :—

Income- —
tax

1977-78 and earlier years : 1,571

1978-79 T 1,525

i e e R L BT Y S 204

*Exclusive of figures of one Commissioner’s charge. & oA i?('ﬂ ; S
3{ 7?‘f a
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(i) No."of cases decided by the Valuation Cells and the total
amount of valyation made by the Cells compared with fthe
returned value in the decided cases

(In lakhs of rupees)

Income-tax Wealth-tax
Year No. of Value Value No. of  Vaiue Value
cases returned deter- cases returned eter-
mined mined
1977-78 1,516 3,648.52 4,605.94 15,340 22,481.36 § 47,902.78
1978-79 1,620 2997.06 4,825.49 26,152 38,924.70 1,09,733.96
1979-80 1,341 2,585.79 3,499.33 12,045 13,600.81 37,109.51
Gift-tax Estate Duty
Year No.of  Value Value No.of  Value Value
cases returned  deter- cases returned  deter-
mined mined }
1977-78 129 114.87 259.36 635 752.35 1,616.59
1978-79 252 683.69 1,056.05 321 356.04 821.77
1979-80 92 6587 21292 331 554.41 1,085.66

1.16. Results of test audit in general
(i) Corporation tax and Income-tax

During the period from 1st April, 1979 to 31st March, 1980,
test audit of the documents of the income-tax offices revealed
total under-assessment of tax of Rs. 2342.54 lakhs in 26,703
cases. Besides these, various defects in following the prescribed
procedures also came to the notice of Audit.
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(]
Of the total 26,703 cases of under-assessment, short levy of tax

1993.62 lakhs was noticed in 2,707 «cases alone. The

remaining 23,996 cases accounted for under—assessment of tax
of Rs. 348.92 lakhs.

11.
2
3,

14.
15.
16.

17.

18.
19,
20.

The under-assessment of tax of Rs. 2342.54 lakhs is due to
mistakes categorised broadly under the following heads :—

(€8}

- Avoidable mistakes in computation of tax
. Failure to observe the provxsnons of the Finance

Acts % 7 -

- Incorrect status adopted in assessments
- Incorrect computation of salary income . .
. Incorrect computatnon of income from house pro-

perty & X .

. Incorrect computatlon of busmess income
. Irregularities in allowmg deprecxatlon and deve]op-

ment rebate

. Irregular computatlon of capltal gains .
. Mistakes in assessment of firms and partners
10.

Onmission to include income of spouse/mmor child
etc. & A

Income escapmg assessment
Irregular set off of losses . : .

Mistakes in assessments while glvmg eﬂ”ect to appe¢
llate orders

Irregular exemptions and excess rehefs given
Excess or irregular refunds.

Non-levy/mcorrect levy of interest for delay in sub-
mission of returns, delay in payment of tax etc.

Avoidable or incorrect payment of interest by
Government :

Omission/short levy of penalty
Other topics of interest/miscellaneous .
Under-assessment of Surtax/Super Profits Tax

TortaL

No. of
items

2,304

326
738

1,241
3,567

1,496
2,299
302

709
212
2,230

184
101
874

2,578

525
1,092
5,333

132

26,703

Amount
(In lakhs
of rupees)

3
74.95

34.42
46.45
22.86

37.86
298.16

353.07
193.33
438.16

53.9
2512
153.39

37.68
7.12
38.32

78.80

25.20
55.51
321.43
46.72

2342 .54
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(i) Wealth-tax "

During test audit of assessments made under the Wealth-tax
Act, 1957, short levy of Rs. 403.45 lakhs was noticed in 6,871
cases.

The under-assessment of tax of Rs. 403.45 lakhs was due to
mistakes categorised broadly under the following heads :—

No. of Amount

items (In lakhs
of
rupees)
1. Wealth escaping assessment i : 5 s 942 69.08
2. Incorrect valuation of assets A - - TRl 1) 5 5 98.22
3. Mistakes in computation of net wealth 5 G 646 21.60
4. Incorrect status adopted in assessments : : 99 - 4.44
5. Irregular/excessive allowances and exemptions s 1,059 30.93
6. Mistakes in calculation of tax . % . 1,189 34.80
7. Non-levy or incorrect levy of additional wealth-tax 362 74.15
8. Non-levy or incorrect le\y of penalty and non-levy
of interest : : : : 424 32,01
9. Miscellaneous . ; ? ; : : SUEIFHES 38.22
ToTAL W e e T 403.45

(i) Gift-tax

During, the test audit of gift-tax assessments it was noticed that
in 1,260 cases there was short levy of tax of Rs. 288.96 lakhs.

(iv) Estate Duty

In the test audit of estate duty assessments it was noticed
that in 374 cases there was short levy of estate duty of Rs. 25 95
lakhs.



CHAPTER 2
CORPORATION TAX

2.01 Corporation tax is the major source of procecds vnder
Direct Taxes. The trend of recovery of Corporation tax during
the last five years was as follows :—

Year Amount
(In crores
of rupees)

1975-76 ; 3 3 2 : i 3 - g 861.70
1976-77 4 3 . ‘ 5 s : 3 é ¢ 984.23
1977-78 5 7 & > : - 7 ; : o 1422077
1978-79 2 2 g . < S 5 5 . R bt B
1979-80 : 2. 53391 .90

2,02 The number of companies on the books of the
department for the last five years was as follows :—

As on 31st March Number
199 : - - s ¢ - 7 e s 40,055
197305 3 3 b ¢ ] H E i i 40,237
1978 . ; 3 5 3 B i g i i 42,084
18, . 3 % e ’ 2 : i - > 41,532
1980 42.581*

As on 31st March 1980 there were 57 620 companies.
These included 315 foreign companies and 1,447 associations not
for profit registered as companies limited by guarantee and
78 companies with unlimited Liability. The remaining 55,780
companies comprised 825 Government companies and
54,955 non-Government companies with ~paid-up capitals of
Rs. 9,753 crores and Rs. 3,658 crores respectively.  Among
non-Government companies over 85 per cent were private limited
companies* *.

*Figures furnished by the Ministry of Finance.
**Figures given by the lxc;artment of Company Affairs, Mlmsny of Law,
Justice & Company _ = ; ;

.‘33
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2.03 The arrears outstanding under Corporation tax during
the last five yevars, together with the number of assessments
completed and assessments pending at the end of each year
were as follows :—

No. of assessments ~ Amount of demands

Year

Completed Pending Collected In arrears

during the = at the during the at the
year close of year close of

the year the year

(In crores of rupees)

1975-76 i i ; : 40,327 31,613 861.70 192.11
1976-77 i v - : 41,878 34,008 984.23 146.38
1977-78 ; ; ; p 41,533 34,864 1220.77 185.96
1978-79 v i ¥ 7 35,982 40,563 ~ 1251.47 168.04
1979-80 . v X i 38,033 43,886 1391.90 190.34

2.04 Some instances of mistakes noticed in company
assessments are given in the following paragraphs.

2.05 Avoidable mistakes in the computation of tax

Under-assessments of taxes of substantial amounts have been
noticed, year after year, on account of avoidable mistakes
resulting from carelessness or negligence. The position of such
cases reported by Audit in the Audit Reports for the years 1963
to 1971-72 was reviewed by the Public Accounts Committee in
1975 and their recommendations are contained in their 186th
Report (Fifth Lok Sabha).

In spite of remedial action taken by the department such
mistakes continue to occur. As already pointed out in paragraph
1.16(i) of Chapter I, 2,304 cases of avoidable mistakes involving
short levy of tax of Rs. 74.95 lakhs were noticed in test audit
during the year 1979-80 under Corporation tax and Income-tax.
Some of the important mistakes relating to Corporation tax are
given below :—

(i) Under the provisions of the Income-tax Act, 1961, the
Income-tax Officer is authorised to make provisional assessment
of the sum refundable to the assessee when tax paid in advance
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and collected at source exceeds the tax payable on the basis of
income returned. After a regular assessment hasg been made,
the sum so refunded on provisional assessment shall be deemed
to be tax payable by the assessce. 7

In two cases, the assessee-companies Tfurnished their returns
of income for the ‘assessment year 1976-77 in September 1976
declaring incomes of Rs, 21,10,390 and Rs. 7,81,310 and claiming
credits of Rs. 17,74,000 and Rs. 16,55,000 as advance tax and
Rs. 14,889 and Rs. 21,486 as tax deducted at source respectively.
As the amounts of advance tax paid together with tax deducted
at source exceeded the tax payable on the basis of income
Teturned, the department made provisicnal assessments in April
1977 and refunded in May 1977 sums of Rs. 5,70,140 and
Rs. 12,23,652 respectively, being the excess tax paid. The
regular assessments were completed later in September 1979 on
total incomes of Rs. 38,60,970 and Rs. 43,17.930 and tax
demands aggregating Rs. 12,66,955 were raised against the
assessees _ after adjustment of the entire advance tax of
Rs. 34,29,000. The fact that sums amounting to Rs. 17,93,792
had already been refunded to the assessees through the provisional
assessments made carlier in April 1977 was lost sight of. As a
result, there was an aggregate tax undercharge of Rs. 17,93,792
for the assessment year 1976-77.

While accepting the objection the Ministrv of Finance have
stated that the assessments in question have been revised raising
additional demands of tax amounting to Rs. 17,93,792.

(ii) The accounts of an assessee-company for the assessment
year 1975-76 exhibited a loss of Rs. 50,58,65.564. While
completing the assessment in August 1978, the department
determined the loss at Rs. 39,81,71,486 after disallowing certain
€Xpenses aggregating Rs. 11,06,93,976, which were, however,
incorrectly taken at Rs. 10,76,94,078 due to a totalling mistake.
This resulted in excess computation and carry forward of loss
of Rs. 29,99,898.
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The Ministry of Finance have aceepted the objection.  AS a
result ‘of révision of the assessment in queéstion, the loss to the
extent of Rs.,29,99,898 has been reduced. ¢ 4

(iii) While computing income, the assessing officer proceeds
from the net profit or loss as per the profit and loss account
as the starting point and adds back inadmissible expenses and
the amount of depreciation actually charged in the account. The
amount of depreciation admissible under the Income-tax Act,
1961, and the Rules framed thereunder is thereafter allowed as

a deduction.

(a) In the case of a public sector company for the assessment
year 1973-74, depreciation of Rs. 3,50,44,720 charged to the
account was added back to the loss of Rs. 5,45,18,123 shown
in the account but the total was erroncously struck as minus
Rs. 8,95,62,843 instead of minus Rs. 1,94,73.403. - This resulted
in excess computation of loss by Rs. 7,00,89,440.

As there was no chargeable profit, depreciation allowance of
Rs. 19,57,69,760 and tax holiday concession of Rs. 10,76,62,512
should have been carried forward as unabsorbed. Instead, the
Income-tax Officer amalgamated the business loss with the
unabsorbed depreciation allowance and tax holiday concession
and showed the total amount as net loss in the assessment order.
Similarly, in the assessment ycars 1974-75 and 1975-76,
unabsorbed depreciation was amalgamated with the business 10sS
in the assessment orders.

The above mistakes resulted in excess carry forward of loss
of Rs. 7,00,89,440 and irregular amalgamation of ‘unabsorbed
depreciation of Rs. 80,07,20,879 and tax holiday concession of
Rs. 10,76,62,512 with the business loss. :

While accepting the objection the Ministry of Finance have
stated that the assessment for the assessment year 1973-74 had
been sct aside by the Appellate Assistant - Commissioner . Of
~16th February, 1978 on the question of computation of depre:

ciation. eE000L 2R 0
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(b) In the case of another assessee-company for the assess-
ment year 1975-76, depreciation of Rs. 6,14 087,‘lread) charged
to the account for the relevant previous year was omitted to be
added back although depreciation for a sum of Rs, 8,89,478 as
admissible under the ‘Act was allowed separately.. The mistake
resulted in excess allowance of depreciation of Rs. 6,14,087
with consequent tax undercharge of Rs. 3,54,637.

While accepting the objection, the Ministry of Finance have
stated that the assessment in question has been revised and that
the amount of additional demand of Rs, 3.54,637 has been
raised and collected.

(c) In computing the total income of still another assessee-
company for the assessment year 1976-77, the assessing Officer
started from the net loss as shown in the profit and loss account
and assessed a total loss of Rs.. 30,60,113. In the
assessment order the assessing officer disallowed some items of
inadmissible expenses amounting to Rs. 6,75,570. The said
amount of Rs. 6,75,570 instead of being deducted from the net
loss figure of the profit and loss account, was incorrectly added
thereto. The mistake resulted in excess computation of carry
forward of business loss of Rs. 13,51,140 for the assessment year
1976-717.

The Ministry of Finance have accepted the objection.

(iv) An assessee-company claimed extra shift allowance of
Rs. 20,145 in respect of the previous year relevant to the
assessment year 1978-79. While allowing depreciation the
department incorrectly allowed the allowance at Rs. 2,01,452
instead of Rs. 20,145. The mistake resulted in excess allowance
of depreciation of Rs. 1,81,307 with excess computation and
carry forward of loss of Rs. 1,81,307.

iy »

(v) In the assessment of an assessee-company for the
assessment year 1976-77 completed in Ianuary 1979,. the
assessing officer while computing the total income, considered

S/21 C&AG/80—4
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in the assessment order certain items of expenses  aggregating
Rs. 61,662 a~ inadmissible and decided to add back the same
to the total inceme of the assessee. The said amount, however,
instead of being added to, was incorrectly deducted from the
total income. The mistake resulted in under-assessment - of
business income by Rs. 1,23,324 with consequent tax undercharge
of Rs. 96,859 including penal interest for late submission of return
and short payment of advance tax on estimate.

The Ministry of Finance have accepted the objection.

(vi) While computing the income from house property of a
non-resident banking company for the previous year relevant
to the assessment year 1973-74, the total of the rental income
from four properties was incorrectly arrived at Rs. 1,38,421

instead of Rs. 55,598.  This led to an over-assessment of income

by Rs. 82,823. Further, an ‘expenditure of Rs, 1,86,436
incurred by the assessee-company on up-keep of air conditioning
plant in one of its house properties was allowed twice leading
10 under-assessment of income by Rs. 1,86,436. - The net under-
assessment of income of Rs. 1,03,613 on account of these two
mistakes led to undercharge of tax of Rs. 76,160.

While accepting the objection the Ministry of Finance have

stated that the assessment in question has been rectified and that

the amount of additional tax of Rs. 76,160 has been raised.

(vii) In the income-tax assessment of an assessce-company
for the assessment year 1974-75 finalised in May 1978 an amount
of Rs. 1,90,334, being the loss for the assessment year 1973-74
carried forward, was allowed as set off. The assessment for the

_assessment year 1973-74 was ~subsequeritly revised in January
1979 when the income was assessed at Rs. 9,85.340 as against
the loss of Rs. 1,90,334 assessed earlier. Consequently, the

amount of loss already set off against income in the assessment

for the assessment year 1974-75 was required to be withdrawn.

However, it was neither withdrawn when the assessment for the

_year was revised in February 1979 on seme other account nor
‘was it withdrawn subsequently. 'Omission to do so resulted in

I
I
:
‘J
:
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under-assessment of income of Rs. 1,90,334 for the assessment
year 1974-75 with consequent tax undercharge ? Rs. 1,09.917.

The Ministry of Finance have accepted#thc objection in
principle.

(viii) While passing a rectificatory order in January 1978
in the case of an assessee-company for the assessment year
1969-70, the starting point was taken as a loss of Rs. 83,59,125
representing unabsorbed depreciation instead of the correct figure
of Rs. 81,69,804. Consequently, in the rectification order, the
unabsorbed depreciation to be carried forward was quantified
at Rs. 82,59,125 instead of the correct amount of Rs. 80,69,804.
The excessive depreciation of Rs. 1,89,321 carried forward
resulted in under-asscssment of income to the same extent in the
assessment year 1975-76 when the company had taxable income
with consequent undercharge of tax of Rs. 1,09,332.

The Ministry of Finance have accepted the objection.

~ (ix) In the casc of an assessee-company deriving 1ncome
both from business and house property, the assessments for the
years 1974-75 and 1975-76 were computed at a foss of
Rs. 25,73,534 and Rs. 16,42,254 respectively. While computing
the income from house property, municipal tax of Rs. 56,575
was deducted from the amount of rent received in-each of the
iwo years but the said amounts already debited to the profit and
loss accounts of respective years were not deducted for separate
consideration from the net loss as shown in the profit and loss
accounts. The double allowance of municipal tax resulted in
©Xcess computation and excess carry forward. of business loss
aggregating Rs. 1,13,150 for the two assessment years.

While accepting the objection the Ministry of Finance have
stated that the assessments in question have been revised -and
that the loss has been reduced to the extent of Rs: 1,13,150.

(x) In the original assessment of an: assessee-comparny for
the assessinent year 1973-74, completed in March 1976, the total
. income was determined'at a loss of Rs. M’W}'VV'W’
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pursuant to an appellate order of December 1978 directing the
Income-tax Offfcer to enhance the business loss by Rs. 93,916,
the assessment was revised in February 1979. In the revised
assessment, however, the total loss was computed as Rs, 15,14,867
instead of the correct amount of Rs. 14,14,867. The mistake
resulted in excess computation of ioss of Rs. 1,00,000.

While accepting the objection the Ministry of Finance have
stated that the assessment in question has been revised and that
the excess carry forward of loss to the extent of Rs. 1,00,000
has been reduced.

2.06 Failure to observe the provisions of the Finance Acts

(i) Under the provisions of the Finance Act applicable to
the assessment year 1974-75, an industrial company in which the
public are not substantially interested was liable to income-tax
at the rate of 50 per cent on so much of the total income as does
not exceed Rs. 2 lakhs and at 60 per cent on the balance, if any,
of the total income. The corresponding provisions of the Finance
Acts applicable for the earlier years 1969-70 to 1973-74, how-
ever, prescribed a rate of 55 per cent in case the total income
of such company did not exceed Rs. 10 lakhs.

In the case of such an industrial company for the assessment
year 1974-75, the total income was determined at Rs. 7,83,650
on which tax (including surcharge) of Rs. 4,83,200 was charge-
able. The department, however, erroneously applied the rates
applicable for the earlier assessment ycars and levied tax of
Rs. 4,52,558. The mistake resulted in tax undercharge of

Rs. 41,322 including short levy of interest of Rs. 10,680, for
the assessment year 1974-75.

While accepting the objection the Ministry of Finance have
stated that the assessment in question has been revised and that
the amount of additional tax raised is Rs. 41,322.

(ii) Under the Finance Act, 1975, a domestic company in
which public are not substantially interested and which is mainly
engaged in industrial activity is chargeable to tax at the rate of
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55 per cent on the first two lakhs of rupees of its total income
and at 60 per cent on the excess over Rs. 2 ]zﬂd/‘s

In the assessments of two private companies for the assessment
year 1975-76, the total incomes were computed at Rs. 9,74,930
and Rs. 5,00,000 respectively. Income-tax was charged at a
flat rate of 55 per cent on the entire total income in either case.
Since, however, the assessees were industrial companies in which
public were not substantially interested, income-tax was leviable
at the slab rate of 60 per cent on the excess of income over
Rs. 2 lakhs as provided in the Finance Act. The mistakes led
to an aggregate tax undercharge of Rs. 66,513 including penal
interest for belated submission of return of income and short
payment of advance tax on estimate.

The Ministry of Finance have accepted the objection.

2.07 Incorrect status adopted in assessments

The Income-tax Act, 1961, provides that a company which
is treated as one in which the public are substantially interested
suffers lesser tax liability in comparison with a company which
is not so treated. To be so treated, a company shall, among
other things, fulfil the conditions that it is not a private company,
and that its shares are listed in a recognised stock exchange in
India or its shares carrying more than 50 per cent of the voting
power were at no time duting the relevant previous year, controll-
ed or held by five or less persons. In computing this number,
persons who are relatives of one another are treated together as
a single person. : :

(i) In the assessments of an industrial company for the
assessment years 1974-75 to 1978-79, the status of the company
was taken as one in which the public were substantially interested
and tax was levied accordingly. ~ It was, however, noticed in
audit that the shares of the company were not listed in a recognised
stock excange in India and shares carrying more than 60 per cent
of the company’s total voting power were held or controlled by
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five or less pewgs all along during the relevant previous years.
The company ws, therefore, to be treated as an industrial com-
pany in which th¢ public were not substantially interested. The
mistake in detcrmining the status of the company led to total tax
undercharge of Rs. 1,07,072 in ‘the five assessment years
commencing from 1974-75.

The Ministry of Finance have accepted the objection.

(ii) In the assessment of another assessee-company for the
asscssment year 1976-77, the status of the company was treated
by the department as one in which the public are substantially
interested and tax was levied accordingly, In the return of
income furnished by the assessce for that year the status was,
however, shown as one in which the public are not substantially
interested. Further, the assessee claimed and was allowed in that
assessment year, deduction on account of export markets develop-
ment alfowance at the rate of one and one-third times the amount
of the qualifying expenditure as applicable to a company in which
the public are not substantially interested. The incorrect deter-
mination of the status of the company and application of conces-
sional rate of tax in the assessment year 1976-77 led to short
levy of tax of Rs. 93,272, i

While accepting the objection: the Ministry of Finance have
stated that the assessment in question has been rectified and that
an additional demand of Rs. 93,272 has been raised.

2.08 Incorrect computation cf business income

Under the Income-tax Act, 1961, any expenditure laid out

or expended wholly or exclusively for the purposes of the business
is allowable as a deduction.

(i) Any sum paid by an’'employer by way of contribution
lowards an approved gratuity fund created by him for the exclu-
sive .be'meﬁt of his employzes under an irrevocable trust 1s
l@mnslble as a deduction while computing income from business.
In September 1970, the Central Board of Direct Taxes issued
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instructions that the provision made by the assessee in his accounts.
on a scientific basis in respect of estimated servicg gratuity pay-
able to employees is admissible as deduction, ¢ven though the
assessee might not have created a fund under an irrevoeable trust
and obtained recognition for it. The said instructions were
cancelled by theBoard in September 1974 stating that such
provisions for gratuity should not be allowed in any pending and
future assessment.

With a view to mitigating hardship in cases where proyvisions
had been made by the assessees in their accounts for the previous
years relevant to the assessment years 1973-74 to 1975-76 on
the basis of their understanding of the law and the clarification
given by the Board in 1970 and to put matters beyond doubt,.
the Income-tax Act, 1961 was amended in 1975 to provide
specifically that no deduction shall be allowed in the computation
of business Income, in respect of any provision made by an
assessee for the payment of gratuify to his employees. The
provisions for gratuity made during the assessment years 1973-74
to 1975-76 were, however, saved by the amendment, if such
provisions were made in accordance with an actuarial valuation
of the liabilities of the assessee for payment of gratuity to his
employees and the assessee had created an approved gratuity
fund and transferred the amount of such provisions to such fund
before 1st April, 1977 in the manner prescribed.

(a) In the case of an assessee-company for the assessment
year 1973-74, a deduction of Rs. 7.86 lakhs was allowed by
the department in March 1977 on account of uptodate aocrue&}
gratuity liability to the employees of the company, on the basis
of an actuarial valuation. In the assessment order forthe assess-
ment year 1974-75, made in August 1977, deduction of Rs. 6,264
was allowed towards further gratuity liability incurred by the
assessee during the relevant previous year, as certified by an
actuary. However, in the same order, the department allowed
the assessee’s claim for deduction of a sum of Rs. 10.80 lakhs
towards accumulated gratuity liability. This was not in order,
as the entire admissible deduction for gratuity liability had already
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been allowed. The erroneous allowance resulted in short levy
of mCOme-tax\{d surtax of Rs. 7.60 lakhs.

The Ministry of Finance have accepted the objection.

(b) In the profit and loss account of a company for the year
relevant to the assessment year 1975-76, a sum of Rs. 17,13,796
was debited on account of provision for gratuity on the basis of
actuarial valuation. It was, however, noticed that the assessee
did not have any approved gratuity fund till the close of the
previous year ended 31st March, 1975. The assessec in its
application of December 1975 sought for the Commissioner’s
approval to the creation of the gratuity fund from 1st April, 1975.
The relevant trust deed also indicated that the proposed gratuity
fund should be dezmed to have been established from 1st April.
1975. As the assessee did not have any approved gratuity fund
during the previous year ending 31st March, 1975 relevant to
the assessment year 1975-76, the aforesaid provision of
Rs. 17,13,796 was not an admissible deduction and should have
been disallowed while completing the assessment. It was also
noticed that in the assessment year 1976-77, a total provision of
gratuity amounting to Rs, 25,21,796 which included the aforesaid
provision of Rs. 17,13,796 was allowed in full. There was thus
an under-assessment of business income by Rs. 17,13,796 in the

assessment vear 1975-76 leading to tax undercharge of
Rs. 9,89,716.

The paragraph was senf to the Ministry of Finance in July
1980 ; their reply is awaited (December 1980).

(ii) Interest on borrowings not expended for the purpos: of

the business would not be allowable in the computation of business
income.

In the case of a company it was noticed that huge amounts
of loans were granted to its directors free of interest although
the company had no sufficient funds of its own to run the business
and had to incur heavy loans from banks and to pay substantial

e ——
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amounts of intcrest thereon which was claimed and allowed as
deductible business ‘expenditure in the: respect)"f assessments.
The loan funds so diverted to the persomal us¢ of the directors
could not be said to have been utilised wholly for the purpose
of business and proportionate interest payablc to the “banks
should have been disallowed while computing the business income
of the company. The omission to do so led to under-assessment
of income by Rs. 5,66,910 in the assessment years 1971-72 to
1978-79.

Further, an amount of Rs. 3,92,951 was advanced free of
interest to the estate of a deceased person of which one of the
directors of the company was the residual legatee. Accordingly,
proportionate interest payable to the banks in respect of funds
diverted to the estate was diallowable, as not being utilised for
the purpose of business. Failure to do so resulted in further
undercharge of income by Rs. 4,41,177.

The two mistakes led to total tax undercharge of
Rs. 6,35,244 in the assessment years 1974-75 to 1978-79, there
being losses in the assessment years 1971-72 to 1973-74.

The paragraph was sent to the Ministry of Finance in
July 1980; their reply is awaited (December 1980).

(iii) Under the provisions of the Income-tax Act, 1961, as
applicable to the assessment year 1977-78, in the case of a
foreign company which receives from an Indian concern any
royalty or fees for technical services in pursuance of agreements
made before 1st April, 1976, the aggregate of the various
deductions admissible in computing the business income by way
of royalty or technical fees shall not exceed twenty per cent of
the gross amount of such royalty or fees as reduced by any lump

sum consideration received for transfer of know-how abroad.

In the assessment of a foreign obmpany:for. thc assgssm.ent
year 1977-78, the aforesaid ceiling limit of deductions was applied
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in respect of the expenses incurred from 1Ist June, 1976 to
30th Novembe 1976 and not from Ist April, 1976 to 30th
November, 1976%in computing the income although the previous
year relevant to the assessment year 1977-78' commenced from
Ist April, 1976. The erroneous allowance of full expenses
incurred during the period from 1st April, 1976 to 31st May,
1976 resulted in under-assessment of income by ‘Rs. 4,39.287

with consequent short levy of tax of Rs. 2.30.626 in the assess:
ment year 1977-78. |

The Ministry of Finance have accepted the objection.

(iv) The Act further provides that any expenditure incurred
by a company which results directly or indirectly in the provision
of any remuneration, benefit or anienity to a director or to a person
who has a substantial interest in. the company or to a relative
of the director or of such person, as the case may be, is not
allowable as deduction from the business income to the extent
such expenditure or allowance is in excess of Rs. 72,000 during
a previous year comprising more than eleven months-or where
such expenditure relates. to a period not exceeding cleven months,
an amount calculated at the rate of Rs, 6,000 for each month
or part thereof comprised in that period.

In computing the business income of two assessee-companies
the entire expenditure incurred on the remuneration, bonus,
commission, salary and perquisites amounting to Rs. 1.71,056,
Rs. 1,15,628 and Rs. 1,50,646 of the directors in the previaus
years relevant to the assessment years 1973-74, 1976-77 and
1977-78 respectively, was allowed as deduction in full instead of
limiting it to Rs. 72,000 in each of the three assessments, ‘This

led to excess allowance of deduction of Rs. 2.21.330 with
undercharge of tax of Rs. 1,40,656.

The Ministry of Finance have accepted the objection.

(v) Under the Income-tax Rules, 1962, only 40 per cent
of the income derived from the sale of tea grown and
manufactured by a seller in India is deemed to be income derived

drif b S
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from manufacturing and selling operations of the assessee and
hence liable to income-tax, the remaining 60 p‘r cent being
deemed to relate to the cultivation of tea, incom’ from which is
agricultural in nature and hence not liable to income-tax.

(a) In the asscssment of a company carrying on the business
of growing and manufacturig tea in India for the assessment year
1972-73 completed in February 1979, the entire loss of
Rs. 3,76,738 computed on account of manufacture and sale of
tea was incorrectly carried forward instead of only 40 per cent
thereof as prescribed under the rules. Further, while computing
the aforesaid loss, an interest income of Rs. 26,358 duly credited
in the relevant profit and loss account was not separately assessed
under the head ‘other sources’. The two mistakes resulted in
excess carry forward of loss of Rs. 2,41,858 for the assessment
year 1972-73. Tiedss

The Ministry of Finance have accepted the objection.

(b) In the case of two other tea companies, income from
interest on fixed deposits in banks, on loans and advances and
from the Income-tax department, received in India in the years
relevant to the assessment years, 1975-76 and 1976-77 was
assessable as income from other sources and was taxable in full
under the provisions of the Act. . The department,  however,
adjusted the amount of interest payable on loan relating to tea
business against the aforesaid gross interest receipts and taxed
the net interest receipts only. The aggregate tax undercharge
on this account amounted to Rs, 1,48,484 for the two assess-
ment years 1975-76 and 1976-77. ‘ %

The paragraph was sent to the Mmlstry of Finance in
July 1980; their reply is awaited (Decemng 1980) =

(vi) In the computation of its business income for the
assessment year 1976-77, an assessee-company engaged in sale
of liquor/resin in wholesale, claimed and was allowed as
depreciation the whole amount of the cost of alumininvm drums
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purchased by it as the actual cost of each drum did not exceed
seven hundred, and fifty rupees, although the company had not
written off the“cost of the drums in its profit and loss account
for the previous year relevant to the assessment year 1976-77.
The company finally wrote off the book value of the drums
amounting to Rs. 1,02,355 in its accounts for the previous year
relevant to the assessment year 1978-79.  While computing ‘the
business income of the company for the assessment year 1978-79,
the assessing officer omitted to disallow the ‘amount so written
off although the original cost of the drums had already been
allowed in the assessment for the year 1976-77. ‘This resulted
in under-assessment of income of Rs. 1,02,355 and tax under
charge of Rs. 69,857,

The Ministry of Finance have accepted the objection.

(vii) In the case of two assessee-companies sums of
Rs. 3,01,970 and Rs. 2,34,704 which related to the assessment
year 1975-76, were debited to the profit and loss accounts of
the previous year relevant to the assessment year 1976-77 under
‘Special benefit to workers’. Even though the book profit was
adopted in each case as the basis for assessment of income for
the assessment year 1976-77, deductions of further sums of
Rs. 3,01,970 and Rs, 2,34704 were allowed on the same
account while computing the income. This resulted in double
allowance of deductions of Rs. 3,01,970 and Rs. 2,34,704 which
in fact related to the assessment year 1975-76. The assessments
finalised in March 1978 were rectified in August 1978 withdraw-
ing the amounts of Rs. 3,01,970 and Rs. 2,34,704 respectively
stating that the expenditure related to the assessment year 1975-76
wherein the deductions had been allowed. Tn spite of this
rectification, the amounts of Rs, 3,01,970 and Rs, 2,34,704
already debited to the profit and loss accounts for the assessment
year 1976-77 remained to be withdrawn. = This led to excess

computation of total loss of Rs. 5,36,674 for the assessment year
1976-77. : J
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The Ministry of Finance have accepted the objection,

(viii) The Act provides that any loss computéd in respect of
a speculation business, can be set off only against profits and
gains, if any, of another speculation business. A speculative
transaction is defined in the Income-tax Act, 1961 as one in which
a contract for the purchase or sale of any commodity is pericdically
or ultimately settled otherwise than by the actual delivery of the
commodity or scrips but hedging contracts entered into by
manufacturers and merchants to guard against loss through future
price fluctuations are not to be deemed to be a speculative
transaction. It has also been judicially held that compensation
received for breach of contract of sale is not receipt from a
speculative transaction.

A company manufacturing rice bran oil during the accounting
year relevant to the assessment vear 1975-76 received a compensa-
tion of Rs. 2,00,146 from two parties who failed to take delivery
of the oil despatched to them. It also received damages to the
extent of Rs. 26,740 from a supplier who failed to supply the
entire contracted quantity. These receipts were of the nature of
business income and any speculation losses of earlier years could
not be adjusted against this income. But the entire amount of
Rs. 2,26,886 was adjusted against the speculation loss of the
previous year relevant to the assessment year 1975-76 and earlier
years. The incorrect classification of business income as
speculation profits and erroneous adjustment of speculation losses
of carlier years against this income resulted in tax undercharge
of Rs. 1,42,976.

The Ministry of Finance have stated that there is no agreement
among the High Courts regarding the extent of application of
the relevant provisions of the Act and the action of the Income-
tax Officer would find support in the view taken by one High
Court. They have not indicated what action they propose to
take to set at rest the resultant controversy. T
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(ix) The Income-tax Rules, 1962 framed under the Income-
tax Act, 19G] provide that in computing the profits and gains of
the business oldistribution of feature films carried on by a person,
the deduction in respect of the cost or acquisition of a feature
film is allowable in the manner prescribed thereunder. The cost
of acquisition for the purpose of such deduction, however, does
not include the amount of expenditure incurred by the film
distributor for the preparation of the positive prints of the film.

An assessee-company carried on the business of film
distribution. In its assessment for the assessment year 1975-76
the department while computing the business income allowed a
deduction of an amount of Rs. 3,91,251 on account of
amortisation of a feature film as claimed by the assessee. The
said sum, however, included an amount of Rs. 1,25,000, being
the cost of additional prints. The incorrect inclusion of the cost
of additional prints in the total cost of the feature film for
working out the deduction on account of amortisation thus
resulted in excess allowance of deduction by Rs. 1,25,000 with
consequent tax undercharge of Rs. 72,459 including incorrect
payment of interest on excess payment of advance tax.

Final reply of the Ministry of Finance is awaited
(December 1980).

(x) According to the provisions of the Income-tax Act,
1961, introduced in 1968, with a view to curbing tax evasion,
payments made by an assessee to his close associates; for supply
of goods, services or facilities should be disallowed in the
computation of his business income, to the extent such payments
are excessive or unreasonable, having regard to the fair market
value of the goods, services or facilities. ~Payments made by a
‘company to another company where one of them is substantially
interested in the other or payments made to a company, one of
‘the directors of which is substantially interested in the company
making the payment, would be covered by these provisions.
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During the accounting year relevant to the assessment year
1973-74, two private industrial companies magd: payments of
Rs. 3.96 lakhs and Rs. 1.00 lakh io another private company,
closely connected with them, as consultancy fees. The assessees
claimed full deduction for the payments on the ground that the
recipient company rendered services to the assessees in the
conduct of business, on income-tax matters, training of personnel,
labour relations, etc. But the precise nature and extent of the
services rendered was not known from the records. In fact,
the assessees did not produce to the department any claim bills
issued by the recipient company detailing the activities for which
the payments had been made by the assessees. However, the
assessments of both the companies for the assessment year
1973-74 were completed in September 1976 by the department
admitting. the claim in full. It was pointed  out in audit
: (November-December 1977) that, in the context of the close
relationship between the assessees and the payee-company, the
department should have examined, as statutorily required, how
far the payments of Rs. 3.96 and Rs. 1.00 lakh towards consultancy
fees were reasonable and disallowed the payments to the extent
found excessive or unreasonable. Initially, the department
contended that there was no material on record to hold that the
payments were excessive or unreasonable. However, subsequently
(September 1979), the asscssment of one of the companies was
revised disallowing the payment to the extent of Rs. 2.98 lakhs

(out of the total payment of Rs. 3.96 lakhs), one of the grounds
for the disallowance ‘being that the Company Law Board had
found the payment to be excessive. - Part of the consequential
additional demand of Rs. 1,87,953 has been collected: hy
adjustment of refund due to the assessee and report of collection

of the balance of Rs, 1,35,547 is awaited, o et o

Final reply of the Ministry of F‘i'naxféé_i% mfféd QDecem on ber
1980). ! : ingunsrmeg. gas L YR e
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2.09 Irregularities in the allowance of Head Office expenses

Under th)\provisions of the Income-tax Act, 1961, any
expenditure other than capital expenditure and personal expenses
of the assessee, laid out or expended wholly and exclusively for
the purpose of the business is an allowable deduction in the
computation of the business income of an assessee. In the case
of foreign companies doing business in India, a portion of the
administrative expenses of their Head Offices becomes an allowable
deduction. Till 1975 the checks exercised by the department on
allowing claims towards Head Office expenses were inadequate.
Pursuant to the recommendations made by the Public Accounts
Committee in paragraph 9.13 of their 176th Report (Fifth Lok
Sabha) and paragraph 3.38 of their 187th Report (Fifth Lok
Sabha), detailed guidelines on the subject were issued by the
Central Board of Direct Taxes in June 1975 and the law was
also amended by the insertion of a new Section 44C in the
Income-tax Act, 1961, with effect from 1st June, 1976. This
new Section fixed a ceiling limit on the deduction on account of
Head Office expenses as the least of the following three items :(—

(a) an amount equal to five per cent of the adjusted total
income: or

(b) an amount equal to three years’ average head office
expenditure; or

(c) an amount equal to so much of the expenditure in
the nature of head office expenditure as is attributable
to the business or profession of the assessec in India.

In the assessment of a non-resident company for the assessment
year 1977-78, completed in September 1978, it was seen in audit
in September 1979 that the aforesaid ceiling limit in respect of
the head office expenditure had not been applied though the
provisions relating thereto were effective from the assessment year
1977-78. This led to an under-assessment of income of
Rs. 20,81,501 and consequent short levy of tax of Rs. 15,29,903
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apart from short levy of interest of Rs. 2,60,241 £r non-payment
in full of advance tax due.

The paragraph was sent to the Ministry of Finance in
July 1980; their reply is awaited (December 1980).

Irregularities in allowing depreciation and development rebate
2.10 Depreciation

The Income-tax Act, 1961 provides for grant of depreciation
on buildings, plant and machinery owned by the assessee and
used for the purpose of his business in computing the income
from business if the prescribed particulars have been furnished
by the assessee in respect of such buildings, plant and machinery.
The Rules prescribed in this regard, provide for specified rates
of depreciation for certain items of plants and machinery and
a general rate of 10 per cent for the remaining items of plant
and machinery on the actual cost or the written down value of
the assets, as the case may be.

(i) In respect of first class substantial buildings of selected
materials, depreciation is admissible at 2.5 per cent of the actual
cost. While assessing the income of an = assessee-company
funning a hotel for the assessment years 1975-76 and 1976-77,
during September and October 1978 respectively, depreciation
at the rate of 5 per cent instead of 2.5 per cent was allowed on
the cost of the hotel building though it was a first class building
constructed using sclected materials. The application  of in-
correct rate of depreciation resulted in total excess allowance of
depreciation of Rs, 76,535. There was no positive income dur-
ing the years concerned and hence excess depreciation carried
forward amounted to Rs. 76,535.

The Ministry of Finance have accepted the objection.

(ii) In the case of a non-resident company engaged in air
transport business, depreciation on air crafts was allowed in the

$/21 C&AG/80—S5
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assessment years 1973-74 and 1974-75 at 40 per cent against
30 per cent as admissible under the Rules. This led to excess
allowance of depreciation and consequent excess computation
and carry forward of loss of Rs. 6,23,402 in the two assessments.

The Ministry of Finance have partly accepted the objection

(iii) In respect of ships owned by an assessee and used for
the purpose of his business or profession, the rate of depreciation
is 5 per cent for ocean going ships, not being fishing vessels, and
10 per cent for vessels other than “speed boats” ordinarily ply-
ing on inland waters.

In its assessment Yor the year 1975-76, a shipping company
was allowed depreciation on two barges at the rate applicable
to vessels other than “speed boats” at the rate of 10 per cent
in the original assessment completed in September 1978. Since
the barges were treated as ‘vessels’ and not as ‘ships’, the asses-
see’s claim for development rebate which was admissible only on
‘ships’ was not allowed by the department. On an appeal, how-
ever, the assesse’s claim for dvelopment rebate was allowed by
the appellate authority (February 1979) holding the barges as
‘ships’. While giving cffect to the appellate orders in March
1979, however, the higher rate of depreciation of 10 per cent
originally allowed, treating the barges as ‘vessels’ was not re-
duced an dthe correct rate of depreciation of 5 per cent appli-
cable to ‘ships’ was not applied. This resulted in the grant of

excess depreciation of Rs. 2,88,221 and short levy of tax of
Rs. 1,81,580.

The paragraph was sent to the Ministry of Finance in
August 1980; their reply is awaited (December 1980).

(iv) It has been judicially held that several persons having
specified fractional shares in a depreciable asset cannot claim
proportionate fractibnal depreciation in respect of the same
depreciable asset. According to the High Court concerned, a
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fractional share in the asset will not suffice for granting deprecia-
tion allowance. 5

A company constructed a multi-storeyed building equipped with
various utilities viz., air conditioning plant, lifts and tubewell etc.
on its own land under co-ownership with 24 other companies
who contributed towards the cost of construction of the build-
ing. The aforesaid company leased out office flats in the build-
ing to the 24 co-owners according to their share of contribution
towards construction retaining a certain portion for itself. In
terms of the lease deed executed, the co-owners owned their res-
pective office flats and also various- utilities in the proportion of
office flats owned by them. In the assessment of the aforesaid
company for the assessment years 1973-74 and 1974-75, de-
preciation allowance of Rs, 89,368 and Rs. 77,924 respectively,
calculated on the assessee’s share of the value of utility assets
viz, air conditioning plant, lifts and tubewells were allowed by
the department as claimed. Since the assessee did not own the
assets exclusively but was only a co-owner of a fractional share
in the said asset, no depreciation allowance was admissible in
terms of the judicial pronouncement which held that fractional
share would not suffice for granting an allowance of depreciation
on an asset. The incorrect allowance resulted in total tax under-
charge to the extent of Rs. 96,611 for the two assessment years.

The Ministry of Finance have stated that the case was not
well argued before the court and hence, it cannot be said that
the decision lays down a binding precedent,

(v) The Rules prescribe a rate of 30 per cent for -earth-
moving machinery employed in heavy construction works such

as dams, tunnels, canals, etc. '

During the year ended 31st March, 1974 relevant to the
assessment year 1974-75, a private company acquired a crane
at a cost of Rs. 20,86,664 for its contract business of dredging
and removal of earth from sand bars in the Bay of Bengal. For
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the assessment years 1974-75 and 1975-76, the assessee claimed
depreciation indrespect of the crane at the special rate of 30 per
cent which was allowed by the department. As the crane was
not an earth-moving machine, it was not entitled to the higher
rate (30 per cent) of depreciation. Only the general rate of
10 per cent was admissible. The department’s omission to
disallow the claim for the higher rate of depreciation for the two
assessment years 1974-75 and 1975-76 resulted in under-assess-
ment of income of Rs. 4,17,333 and Rs. 2,50,401 leading to

short levy of income-tax of Rs. 3,30,555 and Rs. 2,16,044
respectively.

Final reply of the Ministry of Finance is awaited (December
1980).

(vi) While assessing the ¥ncome of an assessee-company for
the assessment year 1976-77, the total amount of depreciation
admissible was worked out at Rs. 14,56,100 comprising initial
depreciation of Rs, 383,235 and other depreciation of
Rs. 10,72,865. This amount of depreciation was adjusted

. against the income of Rs. 59,856 and the amount of unadjusted
depreciation to be carried forward for set off during subsequent
years correctly worked out to Rs. 13,96.244. However, the
assessing officer quantified the amount of unadjusted depreciation
to be carried forward at Rs, 13,96,244 in addition to initial
depreciation of Rs. 3,83235. Since the former amount of
Rs. 13,96,244 already included the amount of initial deprecia-

tion, this resulted in excess carry forward of unadjusted deprecia-
tion.of Rs. 3,83,235. :

The Ministry of Finance have acéepted the objection in
principle.
2.11 Development rebate

Under the Income-tax Act, 1961, if any machinery or plant
or ship on which development rebate was allowed in any carlier
assessment is sold before the expiry of eight years from the end
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of the previous year in which it was installed or acquired, the
development rebate so granted should be deemed to have been
allowed wrongly and the total income should be recomputed
withdrawing the development rebate originally affowed.

(i) During the previous year relevant to the assessment year
1974-75 a shipping company sold its ship acquired in the pre-
vious year relevant to the assessment year 1967-68, As the ship
Was sold within the prohibited period of eight years, the develop-
ment rebate of Rs. 85,342 allowed in the assessment year
1972-73 when the company had sufficient profits to allow  the
rebate relating to the assessment year 1967-68, should have
been withdrawn. Ag the rebate allowed in the assessment year
1967-68 was not withdrawn, there was an unde -assessment of
income by Rs, 85,342 with undercharge of tax of Rs, 56,859.

The Ministry of Finance have accepted the objection.

(i) In another case for the assessment year 1977-78, an
assessee-company sold certain machinery on which development
rebate of an amount of Rs. 87,697 had earlier been allowed in
the assessment for the assessment year 1974-75. As the machi-
fery was sold within the prohibited period of eight years, the
income for the assessment year 1974-75 should have been recom-

puted by withdrawing the development rebate earlier allowed.
Failure to do so led to under-assessment of business income by
Rs. 87,697 with consequent tax undercharge of Rs. 65,330 in

the assessment year 1974-75.

The Ministry of Finance have accepted the objection.

(iii) The Act also provides that no deduction by way ot

development rebate is allowable in respect of any machin_eq. or
Plant installed - after 31st March, 1965, in any office premises
Or any residential accommodation, including any acoommoda—
tion in the nature of a guest house.

4
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In the case of two electric supply companies, development
rebate on meters and indicators installed in the office premises
and residential accommodations of their customers was allowed
for the assessment years 1966-67 to 1969-70. This led to
incorrect allowance of development rebate of Rs, 2,48,493 with
tax undercharge of Rs. 126,289 in the assessment years
1966-67 to 1969-70.

The paragraph was sent to the Ministry of Finance in August
1980; their reply is awaited (December 1980).

Irregular exemptions and excess reliefs given

2.12 Incorrect allowance of deductions in excess of the gross
toral income

Chapter VI A of the Income-tax Act, 1961 provides for
certain deductions in the computation of total income. The
aggregate amount of deductions to be made under the provisions
of that Chapter should not, in any case, exceed the gross total
income. The ‘gross total income’ means the total income com-
puted under the Act before making the deductions under
Chapter VI A.

In the case of three assessee-companies their income was
determined for the assessment years 1969-70 and 1976-77 at
a loss of Rs. 4,45,910, Rs. 2,00,564 and Rs. 79,619 before mak-
ing the aforesaid deductions under the Act. Accordingly, no
deductions under Chapter VI A were admissible as there was
no positive income. The department, however, allowed deduc-
tions of Rs. 1,57,793, Rs. 1,02,710 and Rs. 59,850 in respect of
royalties received from certain foreign enterprises in one case
and dividend received from domestic companies in the other two
cases. This resulted in excess computation and excess carry
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forward of loss of Rs. 1,57,593, Rs. 1,02,710 and Rs. 59,850
in the three cases respectively.

The Ministry of Finance have accepted the objections.

2.13 Irregular allowance of relief in respect of newly established
undertakings

Under the provisions of the Income-tax Act, 1961, where
the gross total income of an assessee includes any profits and
gains derived from a newly established industrial undertaking, the
assessee becomes entitled to tax relief in respect of such profits and
gains upto six per cent per annum of the capital employed in
the industrial undertaking, in the assessment year in which the
undertaking begins to manufacture or produce articles and also
in each of the four assessment years immediately succeeding the
initial assessment year. The Rules framed under the Act provide
that any borrowed money and debt due by the person carrying
on the business shall be deducted from the value of assets in
the computation of capital for this purpose.

(i) In the case of an assessece-company which started a new
industrial unit in the previous year relevant to the assessment
year 1975-76, while computing the capital, the department did
not deduct, from the value of the assets, the proportionate
amounts of other debts relatable to the unit out of the total debts
incurred by the company. This resulted in excess computation
of capital to the extent of Rs, 71,81,884 in the assessment year
197576 and consequent excess allowance of relief of
Rs. 430,913. In the absence of profit in the new industrial®
undertaking the excess relief of Rs. 4,30,913 was allowed to be
carried forward.

The Ministry of Finance have accepted the objection.

(ii) A new industrial undertaking of an assessee-company
which was entitled to the relief in the previous year relevant to
the assessment year 1970-71 had suffered a loss of Rs. 2,98,511
as per the profit and loss account of the year, and was not,
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therefore, entitled to the relief” In the statement claiming the
relief the assessee, however, showed the figure of loss as profits
and on the basis of that statement the department incorrectly
allowed a relief of Rs, 2,98,511 leading to undercharge of tax
of Rs. 1,64,181%and excess refund of tax to that extent,

The Ministry of Finance have accepted the objection.

2.14 Irregular exemptions given

The Income-tax Act, 1961 provides that financial corpora-
tions engaged in providing long-term finance for industrial or
agricultural development in India are entitled to a deduction, in
the computation of their taxable profits of the amount trans-
ferred by them out of such profits to a special reserve account,
upto a specified percentage of their total income as computed
before making any deduction under Chapter VI A of the Act.
The Board issued instructions in November, 1969 to the effect
that this deduction is to be calculated by applying the spzcified
percentage to the total income arrived at after the deduction.
Subsequently, the Board issued a clarification to the Department
of Banking in November 1973 to the effect that the percentage
should be applied to the total income computed before making
the said deduction. The clarification being contrary to law was
not accepted in audit and the matter was taken up with the
Board in December 1975. In January 1977 the Board stated
that the viewpoint expressed by Audit was acceptable to them.
Necessary instructions-in this respect. were, however, issued only
in August 1979. In the meantime, the assessing officers continued

to act upon the Board’s clarification of November 1973. This
accounted for a number of costly mistakes.

Mention of such irregularities has been made in paragraph
25(iii) of Audit Report 1975-76 and paragraph 29(i) of Audit
Report 1978-79. Further mistakes noticed in audit are as
under :— '

: In the case of eight-corporations in 6 Commissioners’ charges,
It was observed that during the assessment years 1971-72 to
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1978-79, this deduction was worked out at the prescribed
percentage of the income of the corporations before deducting
this allowance. This resulted in under-assessment of income
of Rs. 62,35,816 with resultant tax undercharge of Rs. 36,57,826.

The Ministry of Finance have stated that the very fact that
the Board had to issue instructions on this point three times
shows that the matter was not so obvious or clear.  The assess-
ments in question have, however, been revised by the department
for some years and the action is pending in the others.

2.15 Irregular computation of capital gains

 Under the provisions of the Income-tax Act, 1961, any
profit or gain arising from the transfer of a capital asset is
chargeable to tax as income. The capital gain is determined by
deducting the cost of acquisition of the asset and of any improve-
ments thereto, from the value of the consideration received or
accruing on the transfer. Where the capital asset became the
property of the assessee or of the previous owner before 1st Jan-
uary, 1954, the fair market value of the asset as on that date
is allowed to be substituted at the option of the assessee, for the
actual cost of acquisition for determining the amount of capital
gain. In the case of an asset for which depreciation has been
allowed in computing income, the cost of acquisition of the asset
would be its written down value as adjusted, It has been judicially
held that, in respect of depreciable assets, the concession of
substituting the fair market value as on Ist January, 1954 is
available only if the asset becomes the property of the assessee
by gift or will or on distribution of assets on partition of 2 Hindu
undivided family or dissolution of a firm or by other specified
modes and not if such assets were acquired by the assessee by
purchase. :

(i) In the case of a company, for the assessment year 1974-75
completed in August 1977, capital gain of Rs: 2,09,316 was
determined in respect of a factory building which was sold for
Rs. 15,61,644. The capital gain was arrived at by ‘taking the
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fair market value of the building as Rs. 13,52,328 as on 1st
January, 1954. As the assessee acquired the building by purchase
and as depreciation was allowed thereon from year to year, the
assessee was not entitled to substitute the fair market value on
Ist January, 1954 as his cost of acquisition. As provided in
the statute, the cost of acquisition in this case would work out
to Rs. 59,050, taking into account the written down value of
Rs. 17,114 as adjusted by the terminal profit of Rs. 41,936 at
the time of the sale. Since the factory building was sold for
Rs. 15,661,644, the capital gain involved would work out to
Rs. 15,02,594 and not Rs. 2,09,316 as assessed by the department.
The incorrect substitution of the fair market value resulted in
short levy of tax of Rs. 5,81,975. Further, the terminal profit
representing the difference between the cost of the asset and its
written down value was also assessable as business income of the
assessee. Omission to do so resulted in under-assessment of
business income of Rs. 41,936 and short levy of tax of Rs, 24,218.
The total short levy of tax amounted to Rs. 6,06,193.

The paragraph was sent to the Ministry of Finance in Septem-
ber 1980 ; their reply is awaited (December 1980).

(ii) An assessee-company was assessed on a capital gain of
Rs. 20,55,067 on the sale of shares of a foreign company in the
assessment year 1976-77. While computing the capital gains,
the company was allowed substitution of the fair market value
of the relevant shares as on 1st January, 1954 but the value of
the shares expressed in pound Sterling was converted at the rate
of Rs. 18 per pound sterling although the correct rate applicable
on Ist April, 1954 was Rs. 13.33 per pound sterling. The
application of the incorrect rate led to over-computation of the
cost of acquisition of the shares by Rs. 3,93,641 and undercharge
of tax of Rs. 2,27,327 in the assessment year 1976-77.

The paragraph was sent to the Ministry of Finance in August
1980 ; their reply is awaited (December 1980).
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2.16 Income escaping assessment

(i) In consequence of devaluation of Indian currency in
June 1966 an assessee-company made a provision of Rs. 19,48,067
in its accounts for the previous year relevant to the assessment
year 1967-68 to meet the increase in liability for payment of the
cost of goods purchased outside India. The provision which was
originally disallowed by the department was, however, allowed
in the revised assessment made in August 1972 on the orders of
the appeHate authorities. '

As a result of devaluation of pound-sterling in November
1967, the rupee liability of the company for payment of the
above cost of goods was reduced by Rs. 8,08.341 and a credit
for the sum was made by the company in its accounts for the
previous year relevant to the assessment year 1969-70. In com-
puting the business income of the company for the assessment
year 1969-70 in March 1971, the department did not take into
account the amount of Rs, 8,08,341 on the ground that the
additional lability of Rs. 19,48,067 was not allowed in the
assessment year 1967-68. On the revision of the assessment for
1967-68 in August 1972 for allowance of the liability for
Rs. 19,48,067, the assessment for 1969-70 was required to be
revised to bring to tax the reduction of liability of Rs. 8,08,341
credited in the accounts of the relevant previous year. Omission
10 do so led to a total undercharge of income-tax, surtax and
interest amounting to Rs, 4,87,687 in the assessment year
1969-70.

The Ministry of Finance have accepted the objection.

(ii) The Income-tax Act, 1961 provides for an allowance
or deduction from the income of an assessee in respect of expendi-
ture or trading liability as may be incurred for the purpose of
business carried on by the assessee. If, however, on a subsequent
date the assessee obtains any benefit in respect of such expendi-
ture or trading liability allowed earlier either by way of remission
or- cessation thereof, the benefit that accrues thereby shall be
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deemed to be the profits and gains of business or profession and
the same should be charged to income-tax as the income of the
previous year in which such remission or cessation takes place.

A sum of Rs. 14,43,562 was written back in the accounts of
an assessee-company for the year relevant to the assessment year
1976-77 on account of gratuity provision made in earlier years.
It was noticed in audit that provision for gratuity liabilities to
the extent of Rs. 1,04,642 had carlier been allowed in the assess-
ments for the assessment years 1971-72 and 1972-73. Accord-
ingly, an amount of Rs, 1,04,642 was required to be treated as
income chargeable to tax in the assessment year 1976-77. This
having not been done, there was escapement of income by
Rs. 1,04,642 in the assessment year 1976-77 with consequent
tax undercharge of Rs. 65,924 together with penal interest of
Rs. 21,755 for short payment of advance tax on estimate. '

The Ministry of Finance have accepted the objection.

(iii) The Act further provides that if an assessee reccives a
refund of expenditure in respect of which deduction has already
been made in the assessment for any year, the refund is charge-
able to income-tax as the income of the year in which the refund
is received. A case of non-disclosure of refunds of Central
Excise duty was earlier examined by the Public Accounts Com-
mittee and their recommendations are contained in paragraph_
1.44 of their 51st Report (Sixth Lok Sabha).

During the previous year relevant to the assessment year
1977-78, an assessee-company received a sum of Rs. 1,09,037
as refund of sales tax and andther sum of Rs. 36,188 as refund
of excise duty. As the payments of sales tax and excise duty
had been allowed as admissible expenditure in the assessments
of the previous years concerned, the amounts of refunds should
have been treated as income and assessed to tax in the year of

the refund. Failure to do so resulted in undercharge of tax of
Rs. 83,864.
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The paragraph was sent to the Ministry of Finance in July
1980 ; their reply is awaited (December 1980).

(iv) Under the Income-tax Act, 1961, income under the
head ‘Profits and gains of business or profession’ is computed in
accordance with the method of accounting regularly employed
by the assessee. If the mercantile method of accounting is
followed by an assessee, all income is required to be accounted
for on accrual basis and assessed to tax.

In the case of two assessee-companies following mercantile
system of accounting, the accounting method was changed from
accrual to cash basis during the previous years relevant to the
assessment years 1973-74 to 1975-76 in respect of only one
isolated item of interest receivable on loan advanced to a sister
concern. This irregular change in the system of accounting by
the assessees resulted in escapement of interest income by an
aggregate sum of Rs. 7,91,790 with consequent tax undercharge
of Rs. 4,56,958 in the three assessment years 1973-74 o 1975-76.

The paragraph was sent to the Ministry of Finance in .
September 1980 ; their reply is awaited (December 1980).

(v) Under the provisions of the Income-tax Act, 1961, the
total income of a person should include all income that accrues
to or is received by him during the year. Where an assessee
maintaing his ‘accounts on the mercantile system, the income
computed for assessment should be the income actually earned,
though not realised, bringing into credit what is due immediately

it becomes legally due, even though it is not actually received in
the year.

In the case of an assessee-company, the business of generation
and supply of electricity to two towns was taken over by the
State Electricity Board on the expiry of period of licence. As
a consequence of Court orders of September 1969 and July 1972,
the* assessce-company became entitled to interest on - unpaid
amounts of compensation. Although the company maintained its
accounts on mercantile system, except for a part amount in the
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assessment year 1973-74, the company did not return and the
assessing officer also did not bring to assessment the accrued
interest in the assessment years 1970-71 to 1977-78. As a
result, the total amount of Rs. 6,00,390 escaped assessment
leading to short levy of tax of Rs. 3.51,590.

The paragraph was sent to the Ministry of Finance in August
1980 ; their reply is awaited (December 1980).

2.17 Irregular set off of losses

(i) Under the provisions of the Income-tax Act, 1961, where
in respect of any assessment year the net result of the computation
under any head of income other than capital gains is a loss and
the assessee had income under capital gains, such loss may be
set off against the income under any head including capital gains
assessable for that assessment year. Where the assessee exercises
an option, such loss can only be set off against the income from
short-term capital gains and income under any other head.

A company received a compensation of Rs. 6,90,743 in the
previous year relevant to the assessment year 1973-74 in respect
of pieces of land costing Rs. 1,16,590 acquired by a Statc
Government and an Improvement Trust. The company preferred
a reference application in the court of law against the award and
pending settlement kept the amount of the compensation award
under other liabilities. The capital gains of Rs. 5,74,153 arising
out of the compensation award was not returned by the company
and the department also did not assess it.

In the absence of an option by the company, the capital gain
of Rs. 5,74,153 assessable in the previous year relevant to the
assessment year 1973-74 was required to be set off against the
business loss of the year, Omission to do so led to excess
computation and carry forward of business loss of Rs. 5,74,153.

The paragraph was sent to the Ministry of Finance in July
1980 : their reply is awaited (December 1980).
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(ii) The Act further provides that a company whose business
mainly consists in dealing in shares is a trading company and any
loss incurred by it in purchase and sale of shares of other com-
panies is speculation loss and such loss shall not be set off
except against profits and gains, if any, of another speculation
business of the company. In the case of an investment company
Or a company the principal business of which is the business of
banking or the granting of loans and advances, the business of
purchase and sale of shares of other companies is, however, not
speculation business.

In the assessment of a company, the total loss for the previous
year relevant to the assessment year 1978-79 was computed at
Rs. 2,17,989 including a loss of Rs. 2,00,400 on account of
speculation business. From the details furnished by the assessee-
company it was noticed that it had a further loss of Rs. 1,93,266
On account of purchase and sale of shares. The company being
a trading company whose business mainly consisted in dealing
with shares, the loss of Rs. 1,93,266 was speculation loss and
Was not adjustable against the business income of the company.
As the department did not compute the loss of Rs. 1,93,266 as
speculation loss, there was under-assessment of total income of
Rs. 1,60,154 with undercharge of tax of Rs. 92,489 in the
assessment year 1978-79.

In another case, the asscssee-company was a grower and
manufacturer of tea. The company purchased in February 1976
shares of another company at a cost of Rs. 2,85,000. In March
1976 the company sold the shares at Rs. 2,15,175. thereby
incurring a loss of Rs. 69,825. The assessee not being an invesi-
ment company, the amount of Rs. 69,825 was a loss in speculation
business and it could not be set off except against profits and
gains, if any, of another speculation business. The department,
however, assessed the loss as short-term capital loss and allowed
it against the business income of the assessee. This led to under-
assessment of income by Rs. 69,825 in the assessment year
1977-78 with undercharge of tax of Rs. 40,327 and consequent
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short levy of interest of Rs. 2,823 on account of delay in sub-
mission of the return of income and non-payment of advance
tax.

The paragraph was sent to the Ministry of Finance in
September 1980 ; their reply is awaited (December 1980).

(iii) Under the provisions of the Income-tax Act, 1961, as
it stood prior to Ist April, 1978, accumulated business loss and
unabsorbed depreciation allowance of a company which merges
with another company under a scheme of amalgamation cannot
be carried forward and set off by the latter company against its
profits.

During the assessment year 1977-78 a company was merged
with another company under a scheme of amalgamation, ~While
computing the total income of the latter (amalgamated) company
for this assessment year the department set off against its profits
unabsorbed business loss and depreciation allowance of earlier
years in respect of both the companies amounting to Rs. 1,89,950
out of which a sum of Rs. 1,15,126 related to the amalgamating
company. The set off of the aforesaid loss of Rs. 1,15,126 was
not correct and this led to under-assessment of income by the
same¢ amount with consequent tax undercharge of Rs. 72,272
in the assessment year 1977-78.

The Ministry of Finance have accepted the objection:
2.18 Mistake in assessments while giving effect to appellate orders

(i) In the case of an assessee-company for the assessment
year 1972-73. the contention that the value of ‘the closing stock
of cotion should be taken at the market value of Rs. 11,30,123
instead of at the book value of Rs. 13,15,249 was upheld by the
Income-tax Appellate Tribunal. The order of the Tribunal was
given effect to on 20th September, 1978, thereby reducing the
income by Rs. 1,85,126. However, the assessment for the

ySucceeding assessment year i.e. 1973-74, already finalised on the
oRasis of the value of the opening stock of cotton at Rs, 13,15,249
nstee
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was not revised, taking into account the modified value of the
opening stock of cotton though the assessment was revised on
some other grounds on 28th September, 1978. The omission
resulted in under-assessment of income of Rs. 1,85,126 for the

assessment year 1973-74 with consequent undercharge of tax of
Rs. 1,06,910.

. ‘While accepting the objection the Ministry of Finance have
stated that the assessment in question has been revised raising an
additional demand of Rs. 1,06,910.

(i) An  assessce-company incurred expenditure - of
Rs. 2,05,066 and Rs. 49,108 on research and development during
the previous years relevant to the assessment years 1969-70 and
1970-71 respectively. * In the income-tax assessments of both the
assessment years the Income-tax Officer treated the said expendi-
ture as capital expenditure and disallowed the same. Separately,
depreciation was allowed on the expenditure capitalised in the
income-tax assessments for the assessment years 1969-70 to
1975-76 and the total amount of depreciation allowed was
Rs. 1,75,333.  Subsequently, the assessments for the assessment
years 1969-70 and 1970-71 were revised during November 1978
to give effect to the orders of the Appellate Assistant Commissioner
who held that the amounts of expenditure of Rs. 2,05,066 and
Rs. 49,108 were to be treated as revenuc expenditure and allowed
as deductions in computing the income of the assessee. Conse-
quently, the depreciation allowed thereon for the assessment years
1969-70 to 1975-76 was required to be withdrawn. The depre-
ciation allowed for the assessment years 1969-70 and 1970-71
only was, however, withdrawn. Thus, depreciation of Rs. 1,39,393
was allowed in excess ~for ‘the ~assessment years 1971-72 to
1975-76. ‘This resulted in undercharge of tax of Rs. 180,5(_)1. :

The Ministry of Finance have accepted'the objection.  The
assessment in question has ‘been revised and the addldumiltix
of Rs. 80,501 has been: raised. 7. 159740 e :

(iif) While assessing the income of an. ass ompany for
the assessment year 1974-75 the Income-tax Officer disallowed
S/21 C&AG/80—6 ‘
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an amount of Rs. 2,08,610 debited ‘to the profit and loss account
treating it as capital expenditure inciirred on plant and machinery,
and allowed deductions of Rs. 52,157 towards development
rebate and Rs. 41,722 towards depreciation, On appeal by the
assessee, the Appellate Assistant Commissioner upheld the con-
tention of the assessee that the expenditure was of revenue nature
and was, therefore, deductible in computing the income. While
giving efiect to the appellate orders on 27th March, 1978 the
deductions originally allowed towards depreciation and develop-
ment rebate were not withdrawn. This resulted in under-assess-

ment of income by Rs. 93,879 with consequent tax undercharge
of Rs. 54,216.

While accepting the objection the Ministry of Finance have
stated that the assessment in question has been rectified and

that the amount of additional tax raised and collected is
Rs. 54,216. +

(iv) While computing the income of an assessee-company
for the assessment year 1971-72 deduction was allowed in respect
of research contribution payable by the company and also income-
tax of Rs. 1,28,593 payable thereon and paid by the assesscc-
company. Subsequently, on the basis of the orders of the Incomé-
tax Appellate Tribunal who held that no tax was payable on
research contribution, the assessee received refund of tax of
Rs. 1,28,593 during the previous year relevant to the assessment
year 1975-76. 1In view of this the department re-opened the
assessment for the assessment year 1971-72 in July 1977 and
withdrew the deduction of Rs. 1,28,593 allowed to the assessee.
This was, however, deleted by the Appellate Assistant Comiis-
sioner in February 1978 who held that the refund was to be
taxed in the year of its receipt i.e. in the assessment year 1975-76.
But while finalising the assessment of the assessment year 1975-76
in March 1978 the refund of Rs. 1,28,593 received during the
relevant previous year, was not included in the total income.
This resulted in under-assessment of income of Rs, 1,28,593 with
consequent excess computation of loss to the same extent.

S
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The paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

2.19 Excess or irregular refunds

The Income-tax Act, 1961 lays down that while making a
provisional assessment for refund, adjustment to the income or
loss declared in the return could be made by the Income-tax
Officer to the extent laid down in the Act. Though the Act
provides for the adjustment of the brought forward unadjusted
loss, there is no provision for allowing the loss relating to earlier
Pprevious years in respect of which assessments were still pending.
The Act also provides for disallowance of items which are prima
facie inadmissible.

In the provisional assessment of an assessee-company for the
assessment year 1977-78, completed in January 1978, the
assessee’s claim for set off of loss of Rs. 9,22,835 being the loss
as per the return relevant to the assessment year 1976-77 was
allowed and a refund of Rs. 2,87,420 was made to the assessee.
The adjustment of the loss relating to the assessment year
1976-77, when the regular assessment for that year was still
pending was not in order. Also, an amount of Rs. 1,38,135
being the depreciation claimed by the assessee on cost of
machinery, which was allowed as deduction as capital expenditure
on scientific research and development in earlier years was not
disallowed though prima Jacie inadmissible. Further, the amount
of Rs. 1,54,640 shown as provision for gratuity was not
disallowed even though the provision for gratuity was being
regularly disallowed in the hands of the assessee in earlier years.
Had the provisional assessment been made in actordance with
the law, the refund of Rs. 2,87,420 made to the assessee for the
assessment year 1977-78 would not have arisen.

While accepting the objection the Ministry of Finance have
Stated that the assessment in question has been rectified and
that the amount of additional tax raised and collected is
Rs. 2,87,420.
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2.20 Non-levy of interest/penalty

(i) Under the provisions of the Income-tax Act, 1961, any
person responsible for paying any sum exceeding Rs. 5,000 to
any resident contractor for carrying out any work including
supply of labour in pursuance of a contract between the contractor
and the company shall at the time of credit of such sum to the
account of the contractor or at the time of payment thereof,
whichever is earlier, deduct an amount equal to 2 per cent of
such sum as income-tax. Failure to deduct the tax shall make
the company liable to interest at 12 per cent per annum on the
amount of such tax from the date on which such tax was deduc-
tible to the date on which such tax is actually paid. The company
is also liable, in such a case, to pay such amount of penalty as
the Income-tax Officer may direct but net exceeding the amount
of tax in arrears.

A company which made a total payment of Rs. 2,15,95,733
to its resident contractors during the previous years relevant to
the assessment years 1973-74 to 1975-76 did not deduct tax
of Rs. 4,31,915 from such payments. Failure to do so rendered
the company liable to penal interest and penalty aggregating
Rs. 3,02,009. The mistake was pointed out by Audit in April
1978 ‘and remedial action was taken in May 1979.

While accepting the objection the Ministry of Finance have
stated that the interest of Rs. 2,58,819 has been levied and
penalty of Rs. 43,190 imposed.

(ii) Under the provisions of the Income-tax Act, 1961,
where the amount specified in a notice of demand is not paid
within thirty-five days of the service of the notice, the assessee
is liable to pay interest at the prescribed rates from the day
commencing after the end of the said period of thirty-five days
till the date of payment of tax. Further, the said ‘interest is
required to be calculated at the end of each financial year if the
amount of tax or other sum in respect of which such interest is
payable has not been paid in full before the end of any such
financial year. : T
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An assessee-company did not pay the income-tax demanded
from it for the assessment year 1970-71 within the . specified
period of thirty-five days. = As the assessee was in default, interest
to the extent of Rs. 5,92,660 for belated /non-payment of tax was
chargeable for the period ending 31st December, 1979 which
the department did not levy. The mistake was pointed out by
Audit in January 1980.

The paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

Other topics of interest
2.21 Non-completion of re-opened or cancelled assessments

Under the provisions of the Income-tax Act, 1961, for and
upto the assessment year 1970-71, no time limit for making
fresh assessment under Section 146 of the Act or in pursuance
of an order in appeal or revision, setting aside or cancelling an
assessment, was prescribed.

The assessments of a company for the assessment years
1963-64, 1964-65, 1966-67 and 1969-70 were completed on
6th March, 1968, 26th March, 1969, 10th March, 1971 and
6th March, 1972 as best judgment assessments on total incomes
of Rs. 13,21,016, Rs. 50,000, Rs. 18,52,338 and Rs. 3,49,415
raising demands of Rs. 7,67,758, Rs. 25,300, Rs. 15,23,997
and Rs. 2,70,660 respectively. The assessments for the
assessment years 1965-66, 1967-68, 1968-69 and 1970-71 were
completed as regular assessments cn 12th March, 1970,
24th February, 1972, 24th February, 1972 and 19th September,
1973 on total incomes of Rs. 23,10,840, Rs. 16,02,252,
Rs. 11,36,478 and Rs. 84,970 raising demands of Rs. 17,21:,000,
Rs. 10,41,460, Rs. 7,38,712 and Rs. 71,863 respectively. jl'!'he
assessments for all these years were either re-opened ‘or}set,as‘lc!g
during the period January 1969 to March 1975. It was seen in.
autlit in January 1980 that fresh assessments had not been made
in any of these cases. As a result, income of the assessee for
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the assessment years 1963-64 to 1970-71 had remained
unassessed and total demand of ncarly Rs. 61.61 lakhs raised
against the assessee for different years had remained unrealised
for periods ranging from 5 to 11 years, reckoned from the dates
of original assessments. The assessee had not paid any tax on
regular assessments ever since the first year of its accounts ended
31st May, 1962 relevant to the assessment year 1963-64.

The paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

2.22 Set off of horse race losses

Under the provisions of the Income-tax Act, 1961, as it
existed for the assessment year 1974-75, any loss arising from
races, including horse races, assessable under the head “income
from other sources” could be set off against income, if any, from
the same source but not against income from any other source
or against income under any other head.

In the case of a private limited company, the original
assessment for the assessment year 1974-75 was completed in
January 1975 in which a loss of Rs. 17,126 from horse racing
was not allowed to be set off against busincss income. The
assessment was later rectified in June 1976 to give effect to the
order of the Appellate Assistant Commissioner, who permitted
loss of Rs. 77,521 from horse racing not only of the previous
year relevant to the assessment year 1974-75 but also of earlier
previous years to be fully set off against the assessee’s business
income of Rs. 77,521, thereby reducing its total income to nil.
on further appeal by the department, the Appellate Tribunal,
in its order of January 1978, reversed the decision of the
Appellate Assistant Commissioner and restored the order of
the Income-tax Officer denying set off of losses from horse racing
against business income. No action to give effect to the
Tribunal’s order was, however, initiated by the department for
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over 14 years until it was pointed out by Audit in October 1979.
The collection of a sum of Rs. 52,908 recoverable as a result of
the Tribunal’s order was delayed.

The Ministry of Finance have accepted the objection,

2.23. Non-production of records to Revenue Audit for scrutiny

The programme of local audit of Income-tax offices is drawn
up sufficiently in advance and, at least one month before the local
audit, intimation is given to the department with a view to
enabling them to keep the relevant records ready for audit
scrutiny. According to the Board’s instructions of October 1968,
reiterated in April 1970, the records requisitioned for local audit
should be made available by the Income-tax offices on the day
the audit commences and, if any particular record is not
available, the reasons should be specifically stated in a note and
the records should on no account be withheld by the Income-tax
Officers on flimsy grounds. The position about non-production
of records for scrutiny by audit during 1973-74 was commented
upon in paragraph 46 of the Audit Report 1973-74. The Central
Board of Direct Taxes issued further instructions in the matter
in May 1975, June 1977 and March 1979.

A review of the position regarding the production of
documents to Audit in 1979-80 in seven Commissioners’ charges
in Tamil Nadu, however, indicated that the position had not
improved. Even after making allowance for cases where the
records could not be made available to Audit due to their being
held up with appellate authorities or having been transierred to
other assessing authorities consequent on change of jurisdiction,
the number of assessment cases not produced in 146 income-tax
wards in 1979-80 was as high as 2,064 as indicated below :—

s 1,128
Not produced during last audlt in 1978-79 and the current audlt
in 1979-80 . 870 3
Not produced durmg last two audlts or earher and the current 66

audit in 1979-80 ; i R 5 g
Tieh . 2-?&

Not produced during current audit in 1979-80 .
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The reasons for non-production were generally stated. to be
(i) the records were not readily traceable in the income-tax
wards, or (ii) the records were being scrutinised by the Internal
Audit Wing of. the department. As the programme of audit was
Ccommunicated sufficiently in advance, the department could keep
all the files ready for scrutiny by Audit.  Such delays in pro-
duction of records for audit would frustrate audit scrutiny: by
shutting out any possible rectification/revision with the expiry- of
the prescribed period of limitation for such action.

The non-production of the files in each ward had been brought

to the notice of the department. through the local audit reports
of the respective wards.

The Ministry of Finance have stated that the records could
not be supplied for various reasons and that the Commissioners of
Income-tax had assured that there was no intention to withhold
records from Audit,

SURTAX
2.24 Surtax

To act as ‘a disincentive to excessive profits’ and ‘to help to
keep down the prices’, a special tax called super profits tax was
imposed on companies making excessive  profits during  the
assessment year 1963-64 under the Super Profits Tax Act, 1963.
This tax was replaced, from the assessment year 1964-65, by
surtax levied under the Companies (Profits) Surtax Act, 1964.
Surtax is levied on the ‘chargeable profits’ of a company in so far
as they exceed the statutory deduction, which is an amount equal
to 10 per cent (15 per cent from 1st April, 1977) of the capital
of the company or Rs, 2 lakhs, whichever is greater. :

During the period under review, under-assessment of super
profits tax/surtax of Rs. 46,72 lakhs was noticed in 132 cases. A
few illustrative cases are given in the following paragraphs.
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2.25 Incorrect computation of chargeable profits

Under the provisions of the Companies (Profiis) Surtax Act,
1964, surtax is leviable on the amount by which the chargeable
profits of a company exceed the statutory deduction, which: is
an amount equal to 10 per cent (15 per cent from 1st April,
1977) of the capital of the company or Rs. 2 lakhs, whichever
is greater. The chargeable profits of any year for this purpose
are computed with reference to the total income assessed for
levy of income-tax for that year after making certain prescribed
adjustments. One such adjustment is that any interest payable
by the company in respect of amounts, if any, borrowed on
long-term basis, from certain notified financial institutions s to
be added back to the total income. £

(i) During the previous year relevant to the assessment’ year
1975-76, an assessee-company had borrowed money, on long-
term basis, from two notified financial institutions and incurred
an expenditure of Rs. 1,78,168 towards interest thereon. The
Interest payment was duly allowed as deduction in computing the
total income of the company for that year for charging income-
tax. Further, in computing the capital base for the same year
for the purposes of surtax levy, the department had rightly
included the aforesaid long-term borrowal and allowed the
Statutory deduction on that basis. But, in determining - the
chargeable profits (September 1978) as Rs. 1,63,820,: the
department omitted to adjust the  total income assessed for
income-tax purposes, as statutorily required, by adding back the
interest payment of Rs. 1,78,168. The omission resulted in
under-assessment of the chargeable profits by an equal amount
and short levy of surtax of Rs. 57,740.

_ The Ministry of Finance have accepted the objection.

- (ii) In the case of another company, while computing its
chargeable profits for the levy of surtax for the assessment year
1975-76 the income-tax payable was taken as Rs. 91,97.480 and
was .allowed as a deduction, ignoring a refund of Rs. 3,64,030
which had been made to the assessee for that assessment year.
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Thus, income-tax payable amounted to Rs, 88,33,450 only.
Failure to adopt the correct amount of fax payable by the
assessec resulted in under-assessment of chargeable profits to
the extent of Rs. 3,64,030 leading to a short levy of surtax of
Rs. 1,45,612.

While accepting the objection the Ministry of Finance have
stated that the assessment in question has been revised and that
the additional tax of Rs. 1,45,612 has been raised and collected.

(iii) In the case of still another assessee-company, while
computing its chargeable profits for the levy of surtax for the
assessment year 1973-74, it was allowed a deduction of
Rs. 4,77,721 on account of management compensation. However,
while allowing the deduction towards income-tax payable, the
entire income-tax of Rs. 31,03,318 payable on the total income
was allowed as deduction without disallowing the income-tax
of Rs. 2,75,886 payable on Rs. 4,77,721 on account of
management compensation excluded from income. This resulted
in under-assessment of chargeable profits to the extent of
Rs. 2,75,886 leading to a short levy of surtax of Rs. 82,765.

The Ministry of Finance have accepted the objection.
2.26 Incorrect computation of capital

Under the provisions of the Companies (Profits) Surtax Act,
1964, any amount standing to the credit of any account in the
books of a company, which is of the nature of liability or
provision, shall not be regarded as a reserve for the purposes of
computation of capital. Where no specific provision is made
for payment of dividends and the proposed dividends are to be
paid out of the general reserve, the general reserve is to be
reduced by such proposed dividends, since to that extent it is
not a free reserve. Further, in terms of the instructions issued
by the Central Board of Direct Taxcs in November 1974
‘debenture sinking fund’ or ‘debenture redemption reserve’ is only
a ‘provision’ and not a ‘reserve’ and as such, it is not to be includ-
ed in computing the capital. -
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(i) In computing the capital of an assessee-company for the
purpose of levy of surtax for the assessment year 1975-76, it
was noticed that debenture stock redemption reserve and
dividends proposed to be paid out of general reserve amounting
to Rs. 48,32,250 were incorrectly taken into account. This
resulted in excess computation of capital and statutory deduction
with consequent undercharge of surtax of Rs. 2,29,532 in the
assessment year 1975-76.

The Ministry of Finance have accepted the objection.

(ii) In the case of a non-resident tea company, a sum of
£ 422311 representing Revenue Reserve/Retained Profits on
the first day of the previous year relevant to the assessment year
1975-76 was included by the department in the capital of the
company. The sum was merely surplus of the profit and loss
account and was, therefore, required to be excluded from
computation of the capital. Inclusion of the aforesaid sum led
to excess computation of capital and statutory deduction with
consequent undercharge of surtax of Rs. 1,40,826 in the assess-
ment year 1975-76.

In the case of another non-resident tea company, a reserve
of £ 9,05,192 was included in the capital although in the accounts
of the company for the previous year relevant to the assessment
year 1975-76 the sum was shown as £ 5,82,370. From the
details furnished by the company it was noticed that the sum of
£ 3,22.822 representing the difference between the reserve taken
by the department and the reserve shown in the accounts was
the net effect of losses adjusted against the reserve of £ 9,05,192.
Inclusion of £ 9,05,192 instead of the adjusted net reserve of
£ 5,82,370 in the capital led to excess computation of capital
and statutory deduction with consequent undercharge of surtax
of Rs. 1,15,149 in the assessment year 1975-76.

The paragraph was sent to the Ministry of Finance in
September 1980 ; their reply is awaited (December 1980).



80

(iii) In the case of still another company, while computing
the capital the department incorrectly included in the assessment
years 1975-76 to 1978-79, the surplus balance of the profit and
loss accounts. This led to excess computation of capital of
Rs. 61,43,754 in the four assessment years with resultant
undercharge of surtax of Rs, 1,08,248.

The Ministry of Finance have accepted the objection. -

2.27 Omission to make provisional surtax assessment

The Companies (Profits) Surtax Act, 1964, provides that,
pending a regular assessment, the department can make a provi-
sional assessment, in a Summary manner, of the chargeable profits
of a company and raise a demand for surtax. The provision i
designed to realise Government revenue as early as possible.

For the assessment year 1976-77, a company in which the
public were substantially interested, filed a surtax return in Sep-
tember 1976, admitting chargeable profit of Rs. 7,14,302 and
surtax liability of Rs. 1,78,625. On the basis of the return, the
department could have raised a provisional demand of surtax
but it did not do so. Consequently, surtax admittedly due from
the assessee remained unrealised for over three years, without
the assessee being Hable to pay any interest for non-payment
thereof. This was pointed out in audit in December 1979.

While accepting the objection the Ministry of Finance have
stated that the surtax assessment in question has been completed
on 9-1-1980 and that the amount of additional demand raised/
revised in appeal and collected is Rs. 1,60,051.

2.28 Omission/delay in revising surtax assessments

Pursuant to the recommendations of the Public Accounts
Committee contained in paragraph 6.7 of their 128th Report
(Fifth Lok Sabha), the Central Board of Direct Taxes issued
instructions in October 1974. that surtax assessment proceedings
should be initiated along with the income-tax proceedings and
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finalised within a month of the completion of the relevant income-
tax assessments. The Board further laid down that the surtax
assessments should not be kept pending on the ground that the
additions made in income-tax assessments were disputed in
appeal.

(i) The taxable income of an assessee-company for the assess-
ment year 1974-75 was determined as Rs. 35,42,351 in June
1978. As the chargeable profits, Rs. 12,62,660, exceeded the
Statutory deduction of Rs. 2 lakhs, the company was assessable
to surtax on the net chargeable profits of Rs. 8,33,016. However,
the assessce did not furnish any return of chargeable profits, nor
did the assessing officer initiate necessary proceedings to levy
surtax. The Register of Pending Action maintained by the assess-
ing officer also did not show any pendency in this respect, The
chargeable profits of the company, therefore, escaped assessment
to surtax which would amount to Rs. 2,39,000.

The Ministry of Finance have accepted the objection in
principle.

(ii) In another case, the taxable income of an assessee-
company for the assessment year 1973-74 was determined  at
Rs. 35,43,460 in the revised assessment finalised on 22nd January,
1979. ~ As the chargeable profits of Rs. 18,21,672 exceeded the
Statutory deduction of 10 per cent of the capital, the company
Was assessable to surtax on the net chargeable profits of
Rs. 4,67,800. However, neither the assessee filed the return of
chargeable profits, nor did the assessing officer initiate necessary
proceedings for levy of surtax. The net chargeable profits of
Rs. 4,67,800, therefore, escaped taxation with consequent

non-levy of surtax of Rs. 1,19,170.

While accepting the objection the Ministry of Finance ‘have
Stated that the assessment in question has peex'x'.mac?qand that
the amount of additional tax raised and ooﬂeqtgcl“x&@ks;:’.!,*l?{ﬁ@:

(ii) In a third case, it was noticed. in audit in December
1979 that even though the income-tax assessments of an assessee~
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company, for the assessment years 1973-74, 1974-75 and
1975-76 had been completed on 7-6-1977, 26-4-1978  and
23-9-1978 respectively, the surtax assessments initiated on
3-10-1978 for all the three years, had not been finalised (till
audit) resulting in demands of Rs. 82,600, Rs. 1,62,400 and
Rs. 4,43,000 not being raised for 11, 5 and 15 months
respectively.

While accepting the objection the Ministry of Finance have
stated that the surtax assessments for all the three years have
been completed in September 1980, raising a demand of
Rs. 4,14,858.

(iv) The provisional assessment of surtax of a company for
the assessment year 1975-76 was made in February 1976 levying
a tax of Rs. 6,35,863. The income-tax assessment for the year
was completed in September 1978 with taxable income of
Rs. 1,34,39,660 and tax payable thereon as Rs. 77,60,578. Ten
per cent of the capital being Rs. 27,25,846, surtax of Rs. 9,72,282
was leviable on the chargeable profits of Rs. 29,41,801. It was
noticed in audit that the surtax assessment was not revised on
the basis of the income-tax assessment. Omission to revise the
surtax assessment resulted in short levy of surtax of Rs. 3,36,419.

The Ministry of Finance have accepted the objection in
principle.

(v) In another case of an assessee-company, the income-tax
assessments for the assessment years 1971-72 to 1974-75 were
completed in 1978 on the basis of which the chargeable profits of
the company exceeded the statutory deduction by an aggregate
sum of Rs. 5,99,170, during these four years. However, the
assessee did not furnish any return of chargeable profits nor did the
assessing officer initiate necessary proceedings to levy the surtax.
The chargeable profits of the company, therefore, escaped assess-
ment leading to undercharge of surtax of Rs. 1,72,077 in the
four assessment years.

}
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The Ministry of Finance have accepted the objection in
principle.

(vi) In the case of an assessee-company provisional surtax
assessments for the assessment years 1975-76 and 1976-77 were
made by the department in October 1976 and December 1976
wherein surtax demands of Rs. 3,33,425 and Rs. 6,85,927 res-
pectively were raised, Regular income-tax assessments for the
said assessment years were completed in March 1978 and Jan-
uary 1979 repectively on the basis of which surtax of Rs. 4,51,990
and Rs. 7,40,485 respectively would be leviable. No action was,
however, taken by the department to revise the provisional surtax
assessments or to make regular surtax assessments as required
under the Board’s instructions, The omission in this regard led
to short levy of surtax of Rs. 1,73,123 in the assessment years
1975-76 and 1976-77.

The Ministry of Finance have accepted the objection  in
principle.

(vii) The provisional surtax assessment of a company for the
assessment year 1975-76 was completed in February 1976 levying
surtax of Rs. 4,91,321. The income-tax assessment for the year
was completed in September 1978 with total income of
Rs. 2,79,26,820 and tax levied thereon was Rs. 1,61,27,739.
In the provisional assessment for surtax, no adjustment on account
of dividends paid out of the general reserve was made in computing
the capital. Further, as a result of certain adjustments in the
income-tax assessment there was an increase in the chargeable
profits for the year. As the surtax assessment of the year was
not finalised on the completion of the income-tax assessment,
there was a short levy of surtax of Rs. 1,17,327, the surtax on
final assessment being leviable at Rs. 6,08,648.

The Ministry of Finance have accepted the objection m
principle. S8

(vii) The income-tax assessment of an assessee-company for
the assessment year 1975-76 was finalised in September 1978
assessing the income at Rs. 29,62,800. However, the surtax
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assessment proceedings were not initiated simultaneously though
the surtax return had been filed on 3rd July, 1975. In January
1979 only a provisional assessment of surtax was made on the
basis of the return filed by the assessee, without taking into
consideration the income as already assessed. There Wwas a
mistake in calculation of tax in provisional asscssment which
resulted in undercharge of surtax by Rs. 58,530. Further, as
only provisional assessment was made in January 1979 on the
basis of the return filed by the assessee without considering the
higher amount of income assessed in the income-tax px'oceedmgs,
there would be delay in raising and collection of additional surtax
of Rs. 94,272 till the regular assessment is finalised.

The Ministry of Finance have accepted the objection ; the
amount of additional tax raised is Rs. 58,530.

(ix) In the case of a company, the regular assessment under
the Income-tax Act, 1961 for the assessment year 1973-74 was
made in August 1974 on a total income of Rs. 1,51,42,738.
The income-tax assessment was revised in December 1974
reducing the income to Rs. 1,51,28,243 and again in March
1976, further reducing the income to Rs. 1,49,41,037. In July
1976, however, the income-tax assessment was revised for the
third time enhancing the assessed income to Rs. 1,56,51,810 on
account of certain income from technical services, erroneously
claimed and treated as exempt in the earlier assessments; being
brought to tax. As against four income-tax assessments, only
two surtax assessments for the corresponding periods were made
in November 1974 and June 1975 with reference to the total
incomes of Rs. 1,51,42,738 determined ‘in August 1974 - and
Rs. 1,51,28,243 determined in December 1974 -As per the last
surtax assessment-made in June 1975, a demand of Rs. 7.63,252
was raised. However, this assessment was not revised thereafter,
particularly when the income-tax assessment underwent the thiid
revision in July 1976 when ths income was enhanced to
Rs. 1,56,51,810. Had a surtax assessment been made on that
basis, the surtax due would have been determined as Rs: 8,29,616..
Non-revision of the surtax assessment resulted in under—assessment
of surtax of Rs. 66,064 in the assessment year 1973-74.:
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While accepting the objection the Ministry of Finance have
stated that the assessment in question has been revised and that
the amount of additional demand  raised and collected is
Rs. 66,064.

2.29 Short levy of surtax due to incorrect application of rates

Under the provisions of the Companies (Profits) Surtax Act,
1964, as amended with effect from 1-4-1975, surtax is chargeable
at 25 per cent of so much of the excess of chargeable profits over
the statutory deduction, as does not exceed 5 per cent of the
amount of capital and at 40 per cent of. the balance amount,
if any.

The chargeable profits of an assessee-company for the assess-
ment year 1975-76 were determined by the department in
January 1979 as Rs. 11,27,435 on which surtax of Rs. 2,91,333
Was levied. It was noticed in audit that the department had
crroneously adopted the rate of 30 per cent of the chargeable
profits in excess of 5 per cent of the capital, as against the correct
rate of 40 per cent,

When the mistake involving short levy of surtax of Rs. 84,185
Was pointed out in audit in July 1979, the department did not
dispute the short levy but contended that they were aware of the
mistake, the assessee itself having brought it to their notice in
February 1979, It was claimed that the rectificatory action was
Dot taken in view of the possibility of the surtax assessment
Iequiring further revision as a result of appellate decision awaited
i respect of the relevant income-tax order. The contention of
the department was not valid. According to the executive
instructions issued in September 1968, apparent errors in com-
Pleted assessments coming to the notice of the department should
be rectified within 3 months. These instructions were not observed
in the instant case, The possibility of revision of the income-tax
assessment order on a later date as a result of appellate orders
should not stand in the way of rectifying the error in the surtax
order pointsd out by the assessee itself. Another plea of the

Ttment was that the relevant files were with other authorities
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and hence the rectification could not be carried out before audit
detected the error. This plea was also not found to be valid,
as in fact, a revision of the income-tax assessment order was made
in June 1979 to give effect to an appellate decision.

The Ministry of Finance have accepted the objection.



CHAPTER 3

INCOME TAX

3.01 Income-tax collected from persons other than companies
is booked under the Major Head “021-Taxes on income other
than Corporation Tax”. Under Article 270 of the Constitution,
85 per cent of the net proceeds of this tax, except in so far
as these are attributable to Union emoluments, Union Territories
and Union Surcharges, is assigned to the States in accordance
- with the recommendations of the Seventh Finance Commission.

3.02 Some instances of mistakes noticed in the assessments
of persons other than companies are given in the following

paragraphs.

3.03 Avoidable mistakes in computation of tax

(i) The total income of an assessee-firm for the assessment
year 1973-74 was computed in August 1978 at Rs. 5,65,853
after setting off unabsorbed depreciation and development rebate
of earlier years including unabsorbzd depreciation of Rs. 6.97,219
for the assessment year 1970-71 as determined in March 1977.
It was, however, noticed that the assessment for the assessment
year 1970-71 had been revised in July 1978 wherein unabsorb-
ed depreciation had been reduced to Rs. 3,72,911. As in the
assessment for the assessment year 1973-74 completed in August
1978 the department set off a sum of Rs. 6,97,219 as against
the correct amount of Rs. 3,72,911, there was excess set off of un-
absorbed depreciation by Rs. 3.24,308 in the assessment year
*1973-74 resulting in under-assessment of income by the
same amount with consequent tax undercharge of Rs. 1,22,353
including penal interest for late submission of return and short
payment of advance tax on estimate.

87
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The Ministry of Finance have accepted the objection in
principle.

(ii) An assessee remitted a sum of Rs. 65,186 on 28-2-1977,
being self-assessment tax relating to the assessment year 1975-76
for which the credit was correctly given for that year. But in
computing the net demand for the assessment year 1976-77 the
credit of the same amount was given again resulting in double
adjustment of the same credit, This resulted in a short demand
of Rs. 78,226 including interest for the assessment year 1976-77.

While accepting the objection the Ministry of Finance have
stated that the assessment in question has been revised and an
additional demand of Rs. 78,226 raised.

(iii) While assessing the income of an assessee-firm  for the
assessment years 1973-74 to 1975-76 the Income-tax Officer
held that the entire income of the firm was to be treated as the
income of a Hindu undivided family which was one of the part-
ners of the firm having 40 per cent share, Accordingly, the
entire income was included in the income-tax assessments of the
Hindu undivided family for the respective years. However,
while working out the tax payable by the family in respect of
the income assessed for the assessment year 1974-75, the in-
come of the firm included in the assessee’s income was con-
sidered for determining the rate of tax but no tax was levied
on that income. This resulted in undercharge of tax of
Rs. 1,45,713 apart from interest charges amounting to Rs. 90,742.

The Ministry of Finance have accepted the objection in
principle.
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f}r'set apart and the period, not exceeding ten years, for which
it is to be accumulated or set apart, and the money so accumu-
]?,ted or set apart is invested in specified securities within the
time prescribed. The Act further provides that, if the accumu-
lated income is not utilised for the purpose for which it was
accumulated within the notified period, not exceeding ten years,
the entire accumulated income shall be deemed to be the income
of the trust of the previous year immediately following the expiry
of the notified period. These provisions apply also to. societies
and companies formed without a prcfit motive, for charitable
purposzs.

: (i) An assessee-company claiming to be a charitable instiiu-
tion gave notice on 30-3-1966 of its intention to accumulate for a
period of ten years from the previous year relevant to the
assessment year 1966-67 its income from property held under
trust for the purpose of construction of a building and to carry
out other welfare activities. The limitation period of ten years
expired on 31-3-1975. It was noticed that the accumulated in-
come of Rs. 2,56,894 had not been spent for the specified pur-
pose of construction of building before that date. As such, the
entire accumulated income of Rs. 2,56,894 should have been
taxed in the assessment year 1976-77. Instead, the department
taxed only the income of Rs. 23,000 pertaining to the first year
i.e. asessment year 1966-67, in the assesment year 1976-77.
This resulted in under-assessment of income by Rs. 2,33,894
and a short levy of tax of Rs. 1,35,070.

The Ministry of Finance have accepted the objection.

(i) The Act further provides that voluntary contributions.
received by a trust created wholly for charitable purposes shall
be deemed to be income except where such contributions are
made with a specific direction that they shall form part of the
corpus of the trust or institution. o :

A charitable institution received a sum of Rs. 133,447 as
voluntary contribution with the direction that it be spent for
the.constrution of a girls hostel, assembly hall, library etc. There
was no specific direction from the donors that the said sums
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shall form part of the corpus of the institution. As the income
was not also applied for charitable purposes but was accumulat-
ed, it was taxable under the law. The department, however,
exempted the same, treating the income as forming part of the
corpus. The erroneous exemption resulted in under-assessment
of income by Rs. 1,33,447 for the assessment year 1976-77
with consequent short levy of tax of Rs. 79,313.

Final reply of the Ministry of Finance is awaitd (December
1980).

3.05 Incorrect status adopted in assessments

The Income-tax Act, 1961, provides that income-tax is
chargeable for every assessment year in respect of the total
income of the previous year of every person. The term “Per-
son” for this purpose includes an “association of persons”. An
association of persons is assesable as such in respct of any in-
come earned by it without any allocation for assessment in the
hands of its members unless otherwise specified in the Act.

(i) An assessee was assessed in the status of an association
of persons for the purposes of income-tax for the assessment year
1973-74. The income of the association of persons included &
sum of Rs. 21,14,920 on account of capital gains derived from
the sale of certain immovable properties.: This sum was not
taxed in the hands of the assessee but was allocated for assess-
ment in the hands of its co-owners. This resulted in under-
assessment of income from capital gains to the extent of
Rs. 13,71,450 in the hands of the association of persons for the
assessment year 1973-74 (after allowing for statutory deduc-
tions) leading to a short levy of tax of Rs. 12,96,890.

The paragraph was sent to the Ministry of Finance in August
1980; their reply is awaited (December 1980).

(i) An assessee, having separate individual income, invest-
ed the amount of a gift received by him in his individual cdpa-
city in a firm and returned the income of Rs. 82,870 therefrom
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for the assesment year 1974-75 in the status of a Hindu un-
divided family of which he was a member. The department
accepted the separate status for that income and assessed the
same accordingly.

The separate status claimed and accepted for the income
was, however, not correct as the gift was to the individual and
income arising therefrom could not be treated as that of the
Hindu undivided family; it was includible in the other individual
income of the assessee for the purpose of taxation. The adop-
tion of incorrect status for the income arising from the invest-
ment of the gift resulted in short levy of tax and interest of
Rs. 50,569.

The -Ministry of Finance have accepted the objection.

3.06 Incorrect computation of salary income

According to the provisions of the Income-tax Act, 1961,
any salary paid or due or allowed in the prev1ous year, is taxed
in the assessment year, relevant to the previous year in which
it was paid or was due, or was allowed by the employers. The
expression ‘salary’ for the purpose includes commission also.

A company, instead of paying a sum of Rs. 45,000 in cash
as commission to one of its employees in each of the two assess-
ment years 1974-75 and 1975-76, took two deferred annuity
policies for like amounts on the life of the assessee employee.
The total amount of Rs. 90,000 applied for the purchase of
deferred annuities was not treated as income from salary and
charged to tax in the assessment years 1974-75 and 1975-76,
resulting in total under-assessment of salary income of
Rs. 90,000 with consequent short levy of tax of Rs. 76,050.

The Ministry of Finance have stated that the case involves a
controversial legal issue which is not yet settled by the Supreme
Cotirt. :
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3.07 Incorrect computation of business income

(i) Under the provisions of the Income-tax Act, 1961, any
expenditure, not being in the nature of capital expenditure or
personal expenses of the assessee, laid out or expended wholly
and exclusively for the purpose of the business or profession is
allowable as a deduction in computing the income of the assessee
from business or profession. It has been judicially held that if
an assessee carries on several distinct businesses, the profits of
each business must be computed separately and allowances must
be confined to the appropriate business, :

In the case of an assessee, having two sources of income
viz. (i) income from insurance commission and (ii) in-
come/loss from chit fund business, the loss amounting to
Rs. 1,25,529 shown in the return was allowed to be set off
against the income from insurance commission. The profit and
loss account relating to the chit fund business, however, dis-
closed that the excess of income over expenditure was to the
tune of Rs. 1,25,529. Failure to treat this amount as profit in-
stead of loss, resulted in a total under-assessment of tax of
Rs. 1,41,688 inclusive of interest under sections 139(8) and

217(1) of the Income-tax Act, 1961 for the assessment year .
1975-76.

The Ministry of Finance have stated that in order to ascer-
tain the correct position thorough scrutiny of accounts by the
Income-tax Officer is necessary and that the assessment has been
set aside for making a fresh assessment after proper scrutiny
of the accounts.

(ii) The Act further provides that income chargeable under
the head “Profits and gains of business or profession” shall be
computed in accordance with the method of accounting regu-
larly employed by the assessee.

An_ assessee-firm engaged in contract works maintained ac-
counts on mercantile basis, During the previous year relevant to
the assessment year 1977-78, the firm received a sum Of
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Rs. 17,29,392 for -execution of works after deduction
of 'Rs. 2,16,791 from the bills towards security de-
posit. This net amount of Rs. 17,29,392 was accounted for as
receipt in the trading and profit and loss accounts, instead of
the gross amount of Rs. 19,46,183 as per the method of ac-
counting adopted by the assessee. This resulted in short ac-
countal of receipts by Rs, 2,16,791. Similarly, in the previous
year relevant to the assessment year 1978-79, security deposit
of Rs. 1,19,018 withheld from bills was not accounted for in
the profit and loss accounts.

Omission to include the amounts withheld as security de-
posits in the total income resulted in under-assessment of income
by Rs. 3,35,809 and short levy of tax of Rs. 90,174 in the two
assessment years, 1977-78 and 1978-79, in the hands of the
firm alone.

~ The Ministry of Finance have stated that the assessment has
been set aside and that the Income-tax Officer has been asked
to examine the matter.

(iii) Under the provisions of the Income-tax Act, 1961,
any payment of interest, salary, bonus, commission or remune-
ration made by a firm to any partner of the firm is not an allow-
able deduction in computing the income of the firm under the
head “Profits and gains of business or profession”. It has been
judicially held that the expression ‘commission” has no technical
meaning but both in legal and commercial acceptance of the
term, it has definite signification and is understood to b: an
allowance for service or labour in discharging certain duties
such as those of an agent, factor, broker or any other person
who manages the affairs or undertakes to do some work or
renders some service to another. Mostly it is a percentage on
price or value or upon the quantum of work involved in a
transaction. It can be for a variety of services and is of the

nature of recompense or reward for such services.

| as sole proprietor of a business concern, en-

. An individua oL ¢
tered into an agreement in May 1969 to act as sole selling agent
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on commission of a registered firm in which he was a partner.
Later, in February, 1972, on a fresh agreement with the firm,
the partner became entitled to receive service charges on sales
of a product at different slabs varying with the quantum of
sales and commission on sales of thice other products of the
firm. As the service charges paid by the firm to the partner
were of the nature of commission, they were required to be
disallowed in computing the business income of the firm. In
the assessments for the years 1976-77 to 1978-79, allowance
of commission and service charges amounting to Rs. 4,68.212
in the computation of business income of the firm resulted in
undercharge of tax of Rs. 1,25,677.

The Ministry of Finance have accepted the objection.

(iv) The Act further provides that the amount of any
debt, which is established to have become a bad debt in the

previous year, may be allowed as a deduction in computing the
business income.

It was noticed that in the accounts of an assessee-firm for
the previous year relevant to the assessment year 1975-76, a
sum of Rs. 2,86,549 was shown as written off on account of
bad debts. In the assessment completed on 12-9-1978 the
assessing officer came to the finding that the claim for the deduc-
tion of Rs. 2,86,549 was not allowable. In actual computation,
however, the deduction was not disallowed and added back to
the total income. Omission to do so resulted in under-assess-
ment of income of Rs. 2,86,549 with tax undercharge of Rs.
1.25,583 together with short levy of interest for late submission of

return of income and short payment of advance tax on its
estimates.

The Ministry of Finance have accepted the objection regard-
ing under-assessment of income of Rs. 2,86,549.

(v) Under the instructions issued by the Central Board
- of Direct Taxes in December 1974, the cost of acquiring dlsgr}‘
bution rights of a film may be allowed amortisation on the basis
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of collections during the period of exploitation of the film. As
the period of exploitation is likely to exceed one year, the asses-
ment for the first year may be framed provisionally by allowing
a part of the cost of distribution rights on an estimated basis
against the actual receipts in the year under consideration. The
final adjustment is made after the exploitation period.

An assessee-firm engaged in distribution of films purchased
distribution right of a certain film for Rs. 4,28,549 during the
previous year relevant to the assessment year 1976-77. The
amount of Rs. 2,52,512 was allowed to be amortised in  the
assessment year 1976-77. Against the balance amount  of
Rs. 1,77,047 an amount of Rs. 2,77,047 was allowed to  be
amortised in the assessment year 1977-78. This resulted im
excess allowance of Rupees one lakh and cxcess computation
of loss to this extent in the assessment year 1977-78.

The Ministry of Finance have accepted the objection.

3.08 Irregularities in allowing depreciation.

The Income-tax Act, 1961, provides for grant of deprecia-
tion on buildings, plant and machinery owned by the assessee
and used for the purpose of business in computing the income
from business. The Rules prescribed in this regard, provide
for specified rates of depreciation for certain items of plant and
machinery and a general rate of 10 per cent for the remaining
items of plant and machinery, on the actual cost or the written
.down value of the assets, as the case may be.

During the assessment year 1973-74 an assessee-firm
dealing in transport business purchased 20 new trucks at a
cost of Rs. 13,85,860. While completing the assessment the
department allowed depreciation thereon for an amount  of
Rs. 2,07,880 only calculated at 15 per cent of the cost instead
of at the admissible rate of 30 per cent. The assessment was
subsequently revised in May 1976, and a further depreciation
of Rs. 2,07,880 as admissible was allowed. A total depreciation
of Rs. 4,15,760 having thus been ailowed on ‘rucks in  the
assessment year 1973-74, the correct written down value of
the~asset to be carried forward to the next assessment year
worked out to Rs. 9,70,100. The department, however, wlule
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completing the assessments for the subsequent assess-
ment years allowed depreciation on the basis of the
written down value of Rs. 11,77,980 as initially ~deter-
mined after allowing depreciation of Rs. -2,07,880. The
adoption of the incorrect written down value resulted in excess
allowance of depreciation to the extent of Rs. 81,946 in the
assessment years 1974-75 to 1976-77 with consequent - tax
undercharge of Rs. 68,858 including penal interest for late sub-
mission of return and short payment of advance tax on estimate.

The Ministry of Finance have accepted the objection in
principle.

3.09 Irregular exemptions

(i) Under the provisions of the Income-tax Act, 1961, in-
terest on 12-year National Defence Certificates to the extent to
which the amounts of such certificates do not exceed the maxi-
mum amount which is permitted to be deposited therein, viz.
Rs. 50,000, is not to be included in computing the total income.

In the case of an unrecognised “Pension and Gratuity Fund”
assessed in the status of an “association of persons”, it was scen
in audit that interest on 12-Year National Defence Certificates
of the face value of Rs. 39 lakhs was excmpted from tax for
the assessment years 1971-72, 1972-73 and 1973-74. Omis-
sion to tax the interest on the unexmpted portion of the invest-
ment of Rs. 38.5 lakhs involving under-assessment of tax of
Rs. 6,90,000 for the three years was pointed out by Audit in
June 1975.

While accepting the objection the Ministry of Finance have
stated that the assessment for the assessment year 1973-74 has
been revised raising an additional demand of Rs. 2,32,643. The
remedial action for the assessment years 1971-72 and 1972-73
got barred by limitation after receipt of the audit objection.

(ii) Under the provisions of the Income-tax Act, 1961,
income-tax liability of the employee discharged by the employer
is a perquisite to be treated as salary and it has to be taxed in
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the hands of the recipient on “tax on tax” basis. But in the
case of technicians who fulfil certain conditions laid down under
the Act and whose contracts of service have been approved by
the Central Government, the salary received by them to the
extent of Rupees four thousands per month and the tax borne
by the employer are exempt from tax.

In the case of a foreign technician for the assessment years
1977-78 and 1978-79, it was seen that though his contract of
service had not been approved by the Central Government and
the salary received by him was also not claimed as exempt from
tax, the tax borne by the employer was not taken as perquisite
and brought to tax. This resulted in short demand of tax of
Rs. 1,14,762 for the above two years.

Final reply of the Ministry of Finance is awaited (December
1980). ' :

3.10 Irregular computation of capital gains

Any profits or gains arising from the transfer of a capital
asset is chargeable to income-tax under the head “capital gains”.

(i) The term “capital asset” includes jewellery including
ornaments, silver, utensils etc.

An assessee sold silver articles costing Rs. 3,18,601 for
Rs. 6,89,827 in the previous year relevant to the assessment
year 1975-76. The sale resulted in a taxable capital gain of
Rs. 2,19,736 after allowing for deductions provided in the law.
_ This amount of capital gain was neither returned by the assessee
nor assessed to tax by the department. The omission to do so
led to non-levy of capital gains tax of Rs. 1.64 lakhs.

The paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

(ii) Under the provisions of the Income-tax Act, 1961,
where a capital gain arises from the transfer of a capital asset
being land which, in the two years immediately preceding the
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date on which the transfer took place, was being used by the asses-
see or a parent of his for agricultural purposes, and the assessee
has, within a period of two years after that date, purchased any
other land for being used for agricultural purposes, then the net
excess of capital gains over the cost of the new agricultural land
alone is chargeable to tax as ‘income’ of the previous year in
which the transfer took place.. The Central Board of Direct
Taxes while explaining the scope of a similar provision regard-
ing exemption of capital gains on the sale of a house property.
had clarified that the concession is applicable only to individuals
and not to Hindu undivided families.

In the case of two Hindu undivided families, a portion of
the capital gains that arose on the sale of agricultural lands in
the assessment year 1974-75, amounting to Rs. 66,041 each
was allowed exemption on the ground that they had purchased
agricultural land jointly with three other Hindu undivided families
within the prescribed time. As the concession was not admissible
to Hindu undivided families, there was an under-assessment of
income of Rs. 66,041 in each of the two cases and an aggregate
short levy of tax of Rs. 1,29,108 for the assessment year 1974-75.

The Ministry of Finance have stated that the very fact that
the Board had to issue clarificatory instructions indicates that
the matter was not free from doubt. The fact, however, re-
mains that the assessment was not revised by the department
for more than 14 years after the issue of the Board’s instructions
till the assessment became barred by limitation and resulted in
loss of revenue.

3.11 Mistakes in assessment of firms and partners.

Under the Income-tax Act, 1961, firms are classified into
registered firms and unregistered firms. A registered firm pays
only a small amount of tax on its income; the rest of its in-
come is apportioned among the partners and included in their
individual assessments, An unregistered firm pays full tax on
its total income. Where at the time of completion of the assess-
ments of the partners, the assessment of the firm has not been
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completed, the share income from the firm is included in the
assessments of the partners on a provisional basis and revised
later to include the final share income when the assessment of
the firm is completed. For this purpose, the Income-tax Officers
are required to maintain “Register of cases of provisional share
income” so that these cases are not omitted to be rectified. In-
stances of default in the revision of the partners’ assessments in
such cases have been commented upon in paragraph 61(i) of
Audit Report 1975-76, paragraph 59 of Audit Report 1976-77,
paragraph 53(b) (ii) of Audit Report 1977-78 and paragraph
54 of Audit Report 1978-79.

Pursuant to the paragraphs featured in the Audit Reports
in the past, the Public Accounts Committee have from time to
time expressed concern at the delay in the revision of provisional
assessments of partners’ share incomes after completion of the
firms’ assessments and have taken a serious note of the failure
to keep a’ proper watch over such cases. Their recommenda-
tions /observations are contained in paragraph 65 of their 21st
Report (Third Lok Sabha), paragraph 45 of their 28th Report
(Third Lok Sabha), paragraph 2.224 of their 51st Report
(Fifth Lok Sabha), and Chapter VIII of their 186th Report
(Fifth Lok Sabha). The Central Board of Direct Taxes also
issued instructions in the matter in March 1973.

() The assessments of a registered firm for the years
1973-74 and 1974-75 were re-opened under Section 147 of the
Income-tax Act, 1961, and the re-assessments were finalised on
18-11-1977. However, the assessments in the case of 3 part-
ners of the firm assessed by the same Income-tax Officer were
not rectified to include the revised share of income from the
firm till October 1979. No note of the pending action  had
also been kept either in the assessment records of the partners
or in the register prescribed by the Board in 1973 for this pur-
pose. This resulted in short levy of tax to the extent of Rs.
40,256 in the hands of these three partners for the assessment
years 1973-74 and 1974-75.
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(ii) In another case, the assessment of an individual for the
assessment year 1968-69 originally completed in March 1972
at Rs. 1,22,460 was set aside in appeal. Fresh assessment was
made in March 1976 and finally revised in August 1978  for
giving effect to appellate orders. ~ Total income as finally com-
puted in August 1978, amounted to Rs. 85,000 which included
his provisional share income of Rs. 16,705 from a firm.

However, the firm’s assessment case was not consulted in
finalising his assessment in August 1978 nor was a record of
the fact that the share income from the firm had been adopted
on provisional basis kept in the prescribed register to watch sub-
sequent revision after consulting the firm’s completed assessment.

The firm’s original assessment for 1968-69 completed in
March 1972 had been set aside in March 1975 in appeal and
fresh assessment had been finalised in March 1978, according
to which the assessee’s share income amounted to Rs. 93,694.

Omission to include final share of income from the firm in

the assessments of the assessee resulted in undercharge of tax
of Rs. 61,661.

(iii) In the case of another registered firm, the share in-
comes of its four partners were assessed on provisional basis
for the assessment years 1972-73 and 1973-74 subject to revi-
sion on the completion of assessment of the firm. The assess-
ment of the firm for the assessment year 1972-73 was com-
pleted/rectified in March 1975/January 1976 while that for
the year 1973-74 was completed in March 1976 but the assess-
ments of the partners on the basis of final share incomes were
not revised even after a period of 13 to 25 months from the
completion of revised assessments of the firm. It was also
noticed that no note for such a revision had been kept by the

Income-tax Officer. This resulted in short demand of tax ~of
Rs. 86,823.
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(iv) In 40 other cases spicad over assessment years 1970-71
to 1974-75, the assessments were completed by taking pro-
visional share incomes from the firms subject to rectification.
Though the assessments of the firms had been finalised later,
no action was taken to rectify the partners’ assessments by adop-
ting their determined shares, even after the lapse of a period of
13 to 48 months of the completion of assessments of the firms.
This resulted in under-assessment of tax of Rs. 1,59,619.

The total undrecharge of tax was Rs. 3,48,359.

 The Ministry of Finance have accepted the objection in 9
cases ; their reply is awaited in the remaining 39 cases (Dccember

1980).
3.12 Omission to include income of spouse/mincr children

(i) Under the provisions of the Income-tax Act, 1961, in
computing the total income of an individual, there shail be in-
cluded all such income as arises directly or indirectly to the
spouse/minor child of such individual from the membership of
the spouse/minor child in a firm carrying on a business in
which such individual is a partner. Further, it has bzen judici-
ally held that even where an individual represents a joint family,
the partnership is not between the family and the other partners
but between the individual personally and the other partoers.
In such cases, the Karta may be accountable to the family for
the income received but the partnership is exclusively one
between the contracting members. It follows that even in such
cases the clubbing provisions of the Act are attracted.

In 4 cases in 2 Commissioners’ charges spread over  the
assessment years 1975-76 to 1978-79, such incomes of spouse/
minor children were not included in the total incomes of the
assessees concerned resulting in undercharge of tax  of
Rs. 1,06,829. ; :

(ii) The Act further provides that if both the husband and
the wife are partners in a firm, the share incomes from the firm
of the spouses and of their minor children should be included

S/21 C&AG/80—8
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in the income of that spouse whose total income excluding such
share income is greater.

In 8 cases in 4 Commissioners’ charges spread over the
assessment years 1973-74 to 1978-79, such incomes of spouse/
minors were not included in the total income of the other spouse
whose total income excluding such share income was greater.
This resulted in undercharge of tax of Rs. 1,26,251.

(iii) The Act as amended from 1st April, 1976, further
provides that the income arising to a minor child of .an individual
from the admission of the minor to the benefit of partnership
is to be included in computing the income of that individual
even if such individual is not a partner in the firm.

In 22 cases in 10 Commissioners’ charges spread over the
assessment years 1973-74 to 1978-79, such incomes of minor
children were not included in the total incomes of the assessees

concerned. The omission to do so resulted in tax undercharge
of Rs. 5,20,140.

(iv) Further, according to an amendment made from 1st
April, 1976, in computing the total income of an individual,
income arising directly or indirectly to the spouse of such ‘indi-
vidual by way of salary, commission, fees or other form of re-
muneration whether ‘in cash or in kind from a concern in which
the individual has substantial mtero.st is to be mcluded in. his
total income.

In one case in one Commissioner’s charge, such income was
not so included in the total income of the assessee concerned for
the assessment years 1976-77 to 1978-79 resulting in tax under-
charge of Rs. 29,280.

The paragraph was sent to the Ministry of Fmance in
September 1980; their reply is awaited (December 1980). °
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3.13 Income escaping assessment due to lack of correlation with
records of other direct taxes

The need for a proper co-ordination among the assessment
records pertaining to direct taxes to ensure an overall improve-
ment in the administration of these taxes has been frequently
emphasized by the Public Accounts Committee, Mention in
this respect may be made of paragraphs 4.12 and 4.13 of 186th
Report (Fifth Lok Sabha) and paragraph 1.19 of 61st Report
(Sixth Lok Sabha) of the Public Accounts Committee. Though
such cases of lack of correlation have continuously been pointed
out in the previous Audit Reports and the Central Board of
Direct Taxes have also issued instructions on 15-5-1970, 10-1-
1973, 8-5-1973, 24-8-1973, 15-11-1973 and 11-4-1979 for
carrying out such correlation, instances of undercharge of tax
resulting from omission to utilise information already available
in the assessment records of other direct taxes continue to be
noticed. A few instances are given below :

(i) Two brothers, representing their respective Hindu un-
divided families, had equal rights in ten grounds of vacant lands
inacity. This was admitted by them for their wealth-tax assess-
ments upto and inclusive of the assessment year 1972-73. But
for the assessment year 1973-74, they did not offer the asset for
taxation for wealth-tax nor did they indicate any reason there-
for. While finalising the wealth-tax assessment for that year,
(March 1979), the department did not correlate the returns
with those for the earlier year and, consequently failed to notice
the omission. When this was pointed out in audit (June 1979),
the department stated that, according to one of the assessees, the
vacant lands had been sold in February 1970 itself and that, if
the lands were found to be non-agricultural, levy of capital gains
tax on the transaction would be considered. However, on
examination, it was noticed that the assessees had obtained the
necessary ‘statutory certificate from the department before the
sale deed was registered, and the income-tax assessm'ém recoxds
for the assessment year 1971-72 thus contained information
regarding the sale of the lands in question. It was further

T
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noticed that the assessees and another brother of theirs (with
equal rights) had sold the lands in February 1970 for a total
consideration of Rs. 3.75 lakhs. As the lands werc non-agricul-
tural (being building plots), the department should have levied
capital gains tax on the income of all the three brothers in the
assessment year 1971-72. Omission to do so in the case of the
two brothers (information whether the third brother was assess-
ed to capital gains tax on this transaction was not readily avail-
able) resulted in undercharge of tax of Rs. 70,246.

The Ministry of Finance have accepted the cobjection.

(ii) A Hindu undivided family filed income-tax return show-
ing income of Rs. 9,085 and was assessed on that amount for
the assessment year 1975-76. However, on correlating the case
with the wealth-tax records, it was noticed that capital gain in
respect of a house sold for Rs. 61,000 had escaped assessment.
On the basis of the approved valuer’s report, estimating the
value of the house on 31-3-1969 at Rs. 21,000 and stating that
it was constructed about 60 years ago, the value of the house
could be taken at Rs. 10,000 on 1-1-1954 for working out the
capital gain.  On that basis, capital gain escaping assessment
amounted to Rs. 34,500 leading to short levy of tax of Rs. 16,815
and interest (for late filing of rcturn) of Rs. 5,669. In addi-
tion, penalties leviable for late filing of return and for con-
cealing particulars of income, amounted to Rs. 8,656 and
Rs, 16,815, respectively. The total undercharge of tax, interest
and penalties leviable worked out to Rs. 47,954,

While accepting the objection the Ministry of Finance have
stated that the assessment in question has been re-opened.

(iii) From the wealth-tax returns of an assessee it was notic-
ed that the increase in wealth in successive years was shown on
the basis of income during the relevant years. While the in-
come assessed for income-tax purposes for the year 1974-75
tallied with the figure of income shown in the return of wealth,
in subsequent two years (1975-76 and 1976-77), the income so
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-assessed was far less than the accretion of wealth on the basis
of income shown in the wealth-tax returns of the coriespoding
periods. Lack of correlation of assessment  records of direct
taxes resulted in under-assessment of income by Rs. 95,850 in
two years. The consequential short levy of tax amounted to
Rs. 50,722 and the penalty leviable for filing incorrect parti-
culars of income amounted to Rs. 66.170.

While accepting the objection the Ministry of Finance have
stated that the assessments in question have been revised and
that the amount of additional tax raised, after taking into ac-
count additions made by the Income-tax Officer for house-hola
expenses, is Rs. 1,08,861.

3.14 Non-levy/incorrect levy of wnterest

(i) Under the provisions of the Income-tax Act, 1961. where
the return for an assessment year is furnished after the specified
date, the assessce is liable o pay interest at prescribed rates
from the day immediately following the specified date to the date )
of furnishing of the return on the amount of the tax payable on
the total income as determined on regular assessment, as reduc-
ed by the advance tax, if any, paid, and any tax deducted at
source. The Act further provides that where as a  result of
rectification the amount of tax on which interest was payable
has been reduced, the interest shall also be reduced accord-

ingly.

(a) A registered firm filed its return of income for the assess-
ment year 1973-74 in November 1975 i.e. after the cxpirv of
27 months from the due date i.e. August 1973, of filing the re-
turn of income permissible undér the Act. In arriving at the
amount of interest payable by the assessce as per revised assess-
ment order made in January 1978, the original assessment being
made in January 1977, the department calculated  the period of
_delay as 19 months instead of 27 months resulting in shcmleyy
of interest of Rs. 21,355. ; A
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(b) Similarly, for the assessment year 1975-76 the return of
income was filed by the assessce in May 1977 ie. after the ex-
pity of 20 months from the due date i.c. August 1975, for filing
the return of income. Although penal interest for delayed
filing of return was charged in the original asessment completed i
July, 1978, the department omitted to charge penal interest of
Rs. 40,580 while revising the assessment in December 1978.

The above mistakes led to total non/short levy of interest of
Rs. 61,935 in the two assessment years.

While accepting the objection the Ministry of Finance have
stated that the assessments in question have been rectified and
that the amount of additional tax raised and collected is
Rs. 61,935.

(ii) The Act further provides that where the tax payable
on current income is likely to exceed the amount of advance
tax demanded by more than 3315 per cent, the assessee is
required to file an estimate of his income and pay the amount
of advance tax according to such estimate on or before the due
dates prescribed for payment of advance tax instalments. Where,
on making the regular assessment, the Income-tax Officer finds
that such an assessee has not sent the estimate of his current
income, simple interest at the rate of 12 per cent per annum is
leviable from the Ist day of April next following the financial
year in which the advance tax was payable upto the date of the
regular assessment upon the amount by which the advance tax
paid fell short of the assessed tax,

For the assessment year 1976-77 two individual assessees
were served with notices of demand to pay advance tax of
Rs. 26,240 and Rs. 63,000 respectively. The tax payable on
their returned income worked out to Rs, 1,56,882 in both the
cases. As the excess tax liability was more than 3314 per cent
of the advance tax demanded, the assessees were required under
the law to submit estimates for the higher tax and pay advance
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tax accordingly. Failure to do so rendered the assessces liable
to charge of interest of Rs. 1,09,362 which was not levied by
the department.

The Ministry of Finance have accepted the objection.

(iii) Where an assessec fails to pay the amount otherwise
than by way of advance tax, specified in any notice of demand
within thirty-five days of the service of the notice, he shall be
liable to pay interest at the prescribed rates commencing after
the end of the period of thirty-five days to the date on which
such payment is made. Further, under the Income-tax Rules,
1962, interest chargeable has to be calculated at the end of ecach
financial year and fresh demand raised.

Two individual assessees were served with notices of demand
on 3rd August, 1966 to pay tax of Rs. 6,53,296 and Rs. 6,26,145
respectively in respect of the assessment year 1960-61. The
tax demands were ultimately reduced to Rs. 3,04,126 and
Rs. 3,08,042 respectively and payments thereof were made in
different instalments between March 1972 and March 1973.
As the assessees failed to complete payment of the demands
within the stipulated period, a total amount of Rs. 2,94.086 was
payable by them as interest calculated at prescribed rates for
the period of default from September 1966 to March 1973.
No action was, however, taken by the department to realise the
same.

The Ministry of Finance have accepted the objection.
3.15 Avoidable or incorrect payment of interest by Goverqmenl

(i) Under the Income-tax Act, 1961, where the advance tax
paid by an assessee during a financial year exceeds the amount
of tax determined on regular assessment, the Government is liable
to pay interest at the prescribed rate on the amount of advance
tax paid in excess for the period from the 1st April next following
the financial year to the date of regular assessment, provided the
advance tax is paid according to the notice of demand issued
by the department or in accordance with the estimate filed by
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the assessee, as the case may be. Further, advance tax paid by
an assessee beyond the last date for payment of advance tax
shall not qualify for payment as confirmed by the Central Board
of Direct Taxes in their instruction issued in October 1975,

In the assessment of a charitable trust for the assessment
year 1974-75, the total income was finally determined at nil and
the entire payment of Rs. 1,00,574 made by the assessee earlier
in March 1974 was refunded. Interest of Rs. 56,280 was also
paid to the assessee on the aforesaid sum of Rs. 1,00,574 treating
it as payment of advance tax. As, however, the aforesaid sum
of Rs. 1,00,574 was deposited by the assessee only on 29th March,
1974 which was beyond the last date for payment of advance
tax i.e. 15th December, 1973 in the instant case, this could not
be considered as payment of advance tax for allowing the
interest. It was also noticed that in regard to the said payment
made by the assessee, the assessee was neither served with a
notice of demand from the department nor was any estimate of
advance tax payable furnished by him. The payment of interest
of Rs. 56,280 by the department was, therefore, irregular.

The Ministry of Finance have supported the action of the
assessing officer on the strength of a judicial decision which is
opposed to the existing instruction of the Board and also to
another judicial decision.

(i) Under the provisions of the Income-tax Act, 1961,
where as a result of any order passed in appeal or other proceed-
ing under the Act, refund of any amount becomes due to the
assessee and if the Income-tax Officer does not grant the rcfund
within a period of 3 months from the end of the month in which
such order is passed, the Central Government shall pav to the
assessec simple interest at 12 per cent per annum on the amount
of the refund due from the date immediately followine the expiry
of the period of 3 months aforesaid to the datc on which the
refund is granted. Instructions were also issued by the Central
Board of Direct Taxes in July 1962 to the effect that the Income-
- tax Officer shall dispose of the refund cases within a fortnight

of the receipt of appellate orders. S
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 An individual assessee went in appeal against the assessments
completed by the Income-tax Officer for eleven assessment years,
1959-60 and 1961-62 to 1970-71. The appellate authority passed
orders thereon in January 1974 and February 1975. On the
basis of those orders a refund of Rs. 1,48,670 became due to
the assessee. This refund was allowed by the department only
in September 1978. As a result of delay of about four years
in giving effect to the aforesaid appellate orders, the assessee had
also to be paid interest of Rs. 81,758.

The Ministry of Finance have accepted the objection.

3.16 Non-levy of penalties ;
(i) Compulsory Deposit Scheme (Income-tax Payers), 1974.

Under the Compulsory Deposit Scheme (Income-tax Payers)
Act, 1974, where the current income of an individual or Hindu
undivided family, for the assessment year 1975-76, exceeds fiftzen
thousand rupees, the assessee is required to make a compulsory
deposit at specified rates and by specified dates. If the assessee
fails to make the deposit or the deposit made by him falls short
of the requisite amount, he is liable to pay penaity at 25 per cent
of the amount of compulsory deposit not paid or short paid.

Mention about non-levy of penalty in cases of default in this
regard was made in paragraph 64 of Audit Report 1976-77.
Pursuant to audit objections, the Directorate of Inspection
(Income-tax also issued necessary instructions vide DI(IT)
Circular No. 78 dated 22nd March, 1979. The irregularities
in this respect have, however, persisted.

During the course of audit of income-fax wards  in

one Commissioner’s charge it was noticed that 230 assessees ‘had
failed to make compulsory deposits amounting to Rs. 3,75.683
during the assessment years 1976-77 to 1978-79. The amount
of penalty leviable under the above provisions of the scheme
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works out to Rs. 93,911. No action had been taken by the
department to raise demands for the unpaid compulsory deposits
and to levy penalties in these cases.

The paragraph was sent to the Ministry of Finance in
July 1980; their reply is awaited (December 1980).

(i) Failure to furnish returns of interest

Under the provisions of the Income-tax Act, 1961, a person
responsible for paying any interest not being interest on sccurities
exceeding Rs. 1,000 is required to furnish to the Income-tax
Officer on or before the 15th day of June of the assessment year
a return in the prescribed form indicating the names and addresses
of all persons to whom such interest was paid. For failurc to
furnish the return, penalty upto Rs. 10 per day is leviable for
the period of default.

During the audit of Income-tax wards in one Commissioner's
charge it was noticed that this provision had not been complied
with in 100 cases involving 77 assessees for the assessment years
1975-76 to 1978-79 but no action had been taken by the
department against the defaulting persons. The amount of
penalty that could be imposed under the law would work out to
a maximum of Rs. 4,19,160.

The paragraph was sent to the Ministry of Finance in
July 1980; their reply is awaited (December 1980).

Other topics of interest
3.17 Loss of revenue due to loss of return filed by an assessee

Under the provisions of the Income-tax Act, 1961, as it
stood upto the assessment year 1967-68, all assessments should
be completed within the time limit of four years from the end
of the assessment year in which the income was first assessable.

In the case of an individual assessee, the assessing officer
having found that no return had been filed for the asscssment
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year 1967-68, issued a notice to her for furnishing the same.
In response, the assessee filed a return in June 1976 showing
income of Rs. 2,47,970 but claimed that the return had aircady
been filed by her in January 1968 and that the
department having failed to frame an assessment for
this assessment year within the prescribed time limit of
four years, the case was already time barred. The
assessing officer without examining these facts made an assessment
in January 1977 on a total income of Rs. 2,830,860 with a tax
demand of Rs. 1,92,108. The assessee went in appeal against
the assessment. In course of the appeal preceedings she
produced a receipt granted by the department in Januarv 1968
in acknowledgement of the return and also a copy of the challan
for Rs. 1,33,157 in support of payment of tax on self-assessment
made in February 1968 on the basis of the returned income.
The Appellate Assistant Commissioner set aside the assessment
in November 1977 with a direction to verify factual accuracy
of the appellant’s obscrvations. The assessment proceedings
were ultimately dropped in February 1978, with the approval of
the Commissioner, as being bad in law and the tax demand of
Rs. 1,92,108 raised against the assessee was vacated. The loss
of the return filed by the assessee and the department’s failure
to frame an assessment within the time limit prescribed under
the Act led to a net loss of revenue of Rs. 58,951 after considering
credit of Rs. 1,33,157 deposited by the assessee towards payment
of tax on self-assessment.

The Ministry of Finance have accepted the objection.

3.18 Inordinate delay in completing set aside fre-opened
assessments

The original assessments of a firm for the assessment ycars
1943-44, 1944-45, 1945-46 and 1946-47, completed on
25th March, 1948, 21st April, 1949, 12th February, 1949 and
12th February, 1949 respectively, in the status of registered firm
(noa-resident) for the first year and of unregistered firm
(non-resident) for the next three years, were set aside by the
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Income-tax Appellate Tribunal in March 1953 with directions fo
make fresh assessments according to law after bringing on record
necessary facts to decide the issue about the status of the firm.
The sct aside assessments for the four years were completed,
ex-parte, by the assessing officer on 2nd March, 1976, i.e. after
23 years, adopting the same status as in the original assessments
and raising a total demand of Rs. 8,05,077. The ex-parte
assessments were later cancelled and asscssments re-opened on
the basis of the assessce’s application filed on 29th
March, 1976, pleading that no appearance could be
made on 28th February, 1976, the datc fixed for the
hearing, as it was a State Government holiday on account of
“Mahashivratri” and was also a Bank holiday. The re-opened
assessments had not been finalised till March 1980,

The Ministry of Finance have accepted the objection.

3.19 Adoption of incorrect rates for conversion of foreign
currency

Under the provisions of the Income-tax Act, 1961, any
income which accrues or arises to an assessee outside India or
any income which accrues or arises to an assessee in foreign
currency but is deemed to accrue or arise in India is assessable
to tax in India. The Income-tax Rules, 1962, framed under the
Act, prescribe that the rate of exchange for the calculation of the
value in rupees shall be the tclegraphic transfer buying rate of
the State Bank of India on the specific dates. Under the
‘executive instructions issued by the Central Board of Direct
Taxes in September 1978, such rates will be communicated by
the Central Board of Direct Taxes and are to be adopted for the
purpose of conversion of foreign currency.

For the assessment year 1978-79 in the assessment cases of
20 non-resident assessees, the correct rates of conversiop as
intimated by the Board were not adopted. This resulted in



113"

under-assessment of income of Rs. 80,074 with short levy of tax
of Rs. 58,607.

The paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

3.20 Delay in collection of revenue due 1o non-issue of advance
tax notice

Under the provisions of the Income-tax Act, 1961, before
amendment with effect from 1st June, 1978, in the case of an
assessce who had been previously assessed to income-tax by
way of regular assessment, the assessing officer was required to
issuc a notice requiring him to pay advance tax determined
in accordance with the provisions of the Act. If any assessee
who is required to pay advance tax, estimates that tax payable
on his current income will be greater than the advance tax
determined by 3315 per cent, he has to file his own estimate of
carrent income and pay advance tax accordingly. When such an
estimate is not filed, he has to pay penal interest at 12 per cent
per annum from the 1st of April next following the financial year
in which the advance tax was payable till the date of regular
assessment.

In the case of an individual assessee who was previously
assessed to income-tax, no notice for payment of advance tax
was issued by the department in respect of the assessment year
1975-76. The failure to issue advance tax notice resulted in
the collection of revenue to the extent of Rs. 7.6 lakhs being
deferred for 3% years without levy of interest thereon.

The Ministry of Finance have accepted the objection in
principle.



CHAPTER 4
OTHER DIRECT TAXES
A. Wealth-tax

4.01 The actual receipts under wealth-tax in the ﬁnziucial
years 1975-76 to 1979-80 compared with the budget estimates
in these years, thus :—

Year Budget Actuals
estimates

(In crores of rupees)

1975-76 3 : s : ; 2 : ; 43 53.73

1976-77 : d : A ; : : 5 52 60.44

1977-78 J . J y ; . : : 54.90 48.46

1978-79 : ¢ ¥ . 3 3 ! i 55 . 55.41

1979-80 : : 3 ; : 3 3 3 60 . .. 64.47

(Prov.)

4,02 The arrears of demand and cases pending assessment
as at the end of the assessment years 1976-77 to 1979-80 are
given below. The arrears of demand exceed three times the
yearly realisation of tax. ;

Year No. of Arrears of
cases ~ demand

pending

assessments -

(Rupees in crores)
1976-77 R e e St I B BRI S B X e T ey
1977-78 . g = : 3 : 3 ¢ 3,14224 56.41
1978-79 s 3 - : 3 : : 2 3,31,561 184.08
1979-80 Dot n R T g U

4.03 The Taxation Laws (Amendment) Act, 1975 introduced
a provision in the Wealth-tax Act, 1957, laying down a time-
limit for completion of assessments/re-assessments in cases Of
wealth-tax. Before this provision, effective from 1-1-1976, there
was no time-limit prescribed for the completion of these assess-

~

ri4
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ments, According to this amendment, no assessment for the
assessment years upto 1974-75 could be made after the expiry
of four years from 1-4-1975 i.e. after 31-3-1979. It was noticed
in audit that the completion of pending assessments was not
phased over a period of 3 years available but was made in the
closing months of the assessment year 1978-79. A bulk of
these pending assessments were made in March 1979 to save
them from time-bar. This Audit Report mentions a large number
of cases of mistakes/omissions resulting from rush in completion
of such pending assessments near the end of the period of
limitation.

~ 4.04 During the test audit of assessments made under the
Wealth-tax Act, 1957, conducted during the period from Ist
April, 1979 to 31st March, 1980, the following types of mistakes
resulting in under-assessment of tax were noticed :—
(i) Wealth escaping assessment.
(i) Incorrect valuation of assets.
(iii) Incorrect computation of net wealth.
(iv) Incorrect allowance of exemptions.
(v) Incorrect application of rates.
(vi) Non-levy of additional wealth-tax.
(vii)) Non-levy of penalty and interest.
(viii) Undue delay in action resulting in loss of revenue.

A few important cases illustrating the above types of mistakes
are given in the following paragraphs.

4.05 Wealth escaping assessment due to lack of correlation with
= records of other direct taxes . - . .

" The Public Accounts Committee have been emphasising the
need for proper co-ordination among the assessment _records
pertaining to different direct taxes (paragraph 4.12 of the Com-
mitiee’s 186th Report) (F*™ Lok Sabha). 'Tn their 50th Report
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(Paragraph 2.9) and 103rd Report (paragraph 1.12) (Fifth Lok
Sabha), the Committee also laid particular stress on a critical
examination of income-tax cases with a view to finding out cases
of evasion of wealth-taxi. Though such cases of lack of correla-
tion have been pointed out repeatedly in the Audit Reports and
the Central Board of Direct Taxes have also issued instructicns
on 10-1-1973, 15-11-1973 and 11-4-1979, instances of under-
charge of tax resulting from omission to utilise information
available in the assessment records of the assessee under various
direct taxes for levy of wealth-tax continue to be noticed.

In paragraph 2.9 of their 50th Report (Fifth Lok Sabha),
the Public Accounts Committee recommended that the income-
tax returns of all the assessees having business income of over
Rs. 15,000 should be reviewed to see whether all those having
taxable wealth were submitting returns. This review conducted
by the Board upto the assessment year 1973-74 revealed an
escapement of wealth-tax of Rs. 44 lakhs in 1,16,599 and 15,064
cases of individuals and Hindu undivided families respectively.
As cases of escapement of wealth-tax continue to be reported by
Audit, thc Board have again ordered in June, 1980 a similar
review upto the assessment year 1979-80 of income-tax cases of
‘individuals’ and ‘Hindu undivided families’ having business
income above Rs. 15,000. Results of this review are awaited
(December 1980).

(i) While computing the net wealth for the assessment years
1973-74 to 1978-79 of two assessees, deductions of Rs. 2,53,541
for the assessment years 1973-74 to 1978-79 in one case and
Rs, 1,49,741 for the assessment years 1976-77 to 1978-79 in
the other case were allowed from their net wealth as their liabilities
for capital gains tax. However, the corresponding additions
made on account of capital gains in their income-tax assessments
had already been deleted by the appellate authorities. Conse-
quently capital gain tax was not payable and the liabilities did
not exist when the wealth-tax assessments were actually completed.
The irregular allowance of these liabilities, thus, resuited na
total short levy of tax of Rs. 95,393 in the two cases. :



112

The Ministry of Finance have accepted the audit objection
in principle.

_ (i) During the previous year relevant to the assessment year
1969-70, the wife of the karta of a Hindu undivided family,
_comprising the karta and the wife only, died. This brought an
end to the Hindu undivided family from 9th August 1968, the
date of her death, since a single individual cannot form a Hindu
undivided family. This position was recognised in the income-
tax assessment of the assessee where the income derived from
9th August 1968 to the end of the previous year was included
in the income-tax assessment of the karta in his status as
‘individual’. = Similarly, the entire assets of the ‘Hindu undivided
family’ became the individual property of the karta, who also
held separate properties liable to wealth-tax. Consequently, the
entire wealth comprising the value of the property of the defunct
family and of his separate property as on 21st October 1968
ie. the relevant valuation date, was required to be assessed
together to wealth-tax for the assessment year 1969-70. How-
ever, an amount of Rs, 34,27,180, being the value of the net
wealth of the Hindu undivided family as on the 9th August,
1968, was not included in computing the nct wealth of the indi-
vidual and was separately taxed on 16-3-1979 (time-bar operating
on 31-3-1979) in the status of ‘Hindu undivided family’. The
Omission to make one assessment on aggregation, as was done
in the income-tax assessment, resulted in under-assessment of
wealth of Rs. 34,27,180 in the case of the individual with conse-
quent undercharge of tax of Rs. 97,084. This wealth-tax
assessment for 1969-70 was not revised even when subsequently
for the assessment year 1970-71, the individual made only one
wealth-tax return both for his own property and the property of
the family coming to him as the sole owner.

The Ministry of Finance have accepted the audit objection
in principle.

(iii) A Hindu undivided family claimed exemption in respect
of agricultural land returned at Rs. 25,000 for the assessment
Years 1973-74 and 1974-75 which was allowed by the department.
$/21 C&AG/80—9
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On correlation with the income-tax assessment records as well as
a letter filed by the assessee family in respect of the wealth-tax
assessment for the assessment year 1977-78 (before the assess-
ments for the years 1973-74 and 1974-75 were finalised on
19-2-1979, time-bar operating on 31-3-1979), it was noticed in
audit that part of the land was situated within the municipal
limits of a town and had been constructed upon. The value of
the land so constructed upon, calculated on the basis of 2
departmental Valuer’s report, was Rs. 3,52,674 and Rs. 5,37,408
for the assessment years 1973-74 and 1974-75 respectively, The
land thus being non-agricultural was not exempt from tax. The
omission to correlate these assessments with the income-tax
records led to short levy of wealth-tax of Rs. 23,806 and of
additional wealth-tax of Rs. 14,671 in these two assessment
years.

The audit paragraph was sent to the Ministry of Finance in
September 1980 ; their reply is awaited (December 1980).

4,06 Incorrect valuation of properties

The Wealth-tax Act, 1957 provides that the value of an assef
shall be estimated to be the price which it would fetch if sold in
the open market on the valuation date.

With a view to checking leakage of tax by undervaluation
of assets, a departmental Valuation Cell was set up in 1969 for
valuation in cases referred to it by the assessing officers. Apart
from cases where a reference is considered necessary by the
assessing officer in the interest of revenue, categories of cases of
properties required to be referred to the Valuation Cell for
valuation were prescribed by the Board in their executive instruc-
tions of December 1971 and a number of subsequent instructions.
In 1972, the various direct tax enactments were amended through
the Taxation Laws (Amendment) Act, 1972 to provide a statutory
basis for reference of the question of valuation to the Valuation
Cell. According to the rules framed under the amended Acts,
in the case of wealth-tax, a reference shall be made to the Valua-
tion Officer, if, in a case supported by the certificate of 2
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registered valuer, the assessing officer is of the opinion that the
returned vatue is less than the fair market value and, in any other
case, the assessing officer considers that the fair market value
exceeds the returned value by more than 33%s per cent or
Rs. 50,000, whichever is less. Under this amendment, valuation
done by the departmental Valuation Officer was made binding

on the Wealth-tax Officer.

In paragraph 14 of the Audit Report, 1974-75, test cases
where reference for valuation to the Valuation Cell was required
to be made under instructions of the Board and provisions of the
Act, but was not made, were mentioned. Pursuant to this
paragraph, the Public Accounts Committee, in paragraphs 2.41
and 3.96 of their 7th Report (Sixth Lok Sabha) desired the Board
to take serious note of the omissions and to issue suitable instruc-
tions to the assessing officers for reference of cases to the Cell for
valuation. Consequently, the Central Board of Direct Taxes have
again issued numerous instructions, the latest being on 27-4-1979,
directing that there should be no omission to make such references.

Cases of non-reference of valuation of house properties to the
departmental Valuation Cell continue to be noticed. A few
costly omissions noticed in test audit are given below —

(i) The wealth-tax assessments and re-assessments of an
individual for the assessment years 1974-75 to 1976-77 were
completed in January and March 1977 and October 1977 in
which the value of a house property was adopted as Rs. 7,44,400,
as returned by the assessee on the basis of certificate of an approv-
ed valuer. The income-tax assessment records of the assessee
revealed that the entire property was rented out and was fetching
a gross annual rent of Rs. 1,94,825. Its net annual value was of
Rs. 1,18,784, Rs. 1,23,543 and Rs. 1,20,247 for the assessment
years 1974-75 to 1976-77 respectively. This case Was not
referred to the Valuation Cell for valuation as required in the
Board’s instruction of December, 1971, although the value of
the property was more than Rs. 5 lakhs and the value returned
by the assessee was also less than 8 times the met rental value. In
the wealth-tax assessments of the same assessee for the assessment
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years 1974-75 and 1975-76 additional wealth-tax on the value
of urban assets owned by him was also not levied. g

On these mistakes being pointed out by Audit in September
1976 and August 1977, the department accepted them and
referred the case to the departmental Valuation Cell which deter-
mined the value of the house property as Rs. 11,36,000,
Rs. 11,27,000 and Rs. 14,18.000 respectively for the assessment
years 1974-75 to 1976-77. Thereupon, the department revised
the assessments on 8-6-1978, adopting the valuation determined
by the Valuation Officer and raised an additional demand of
Rs. 72,286 for the assessment years 1974-75 and 1975-76.
Report about the assessment year 1976-77 is awaited (December
1980).

The audit paragraph was sent to the Ministry of Finance in
September 1980 ; their reply is awaited (December 1980).

(ii) In determining the value of certain immovable properties
owned jointly by three individuals, the Wealth-tax Officer estimated
the same at Rs. 14.25 lakhs for the assessment year 1966-67.
Though, under the standing instructions of the Board, issued on
21st December, 1957, this value was to be revised at normal
intervals of three years, the same value was adopted in the
assessments upto the assessment year 1973-74 in the case of
two assessees and upto the assessment year 1972-73 in the case
of the third. Further, under instructions of thz Board, issued in
December. 1971, these properties were required to be referred
to the Valuation Cell for valuation. Reference was, however,
not made. The valuation of these properties was referred to the
departmental Valuation Cell only in January 1977, as directed
by the Inspecting Assistant Commissioner and the Valuation Cell
valued the said properties at Rs. 17.69 lakhs, Rs. 20.60 lakhs
and Rs. 24.58 lakhs as on the 1st day of April, 1965, 1968
and 1972 respectively. Failure to determine the correct value
in time, therefore, resulted in a total under-valuation of property
by Rs. 38,38,492 with consequent short levy of wealth-tax and
loss of revenue of Rs. 67,679 for the assessment years 1966-67
to 1973-74 in the three cases.
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The audit paragraph was sent to the Ministry of Finance in
August 1980; their final reply is awaited (Dccember 1980).

(iii) In the case of an assessee, the value of agricultural
lands owned by him was determined at Rs. 95,832 in the
assessments for the assessment years 1970-71 to 1975-76. It
was, however, noticed that the Valuation Officer of the department
had, in another case, valued similar lands in the same neighbour-
hood and if those rates were applied in the instant case, the
value of the assessees’s lands would work out to Rs. 2,91,015
as against the returned value of Rs. 95,832. In view of this,
reference to Valuation Cell for valuation was required in this
case which was not made. Failure to refer the valuation of lands
to the departmental Valuation Officer or to adopt the known
values led to under-assessment of wealth of Rs. 1,95,183 in
each of the six assessment years. Further, in the assessment
year 1975-76, exemption of Rs., 68,000 was also allowed in
excess in respect of agricultural lands and certain financial assets
over and above the maximum admissible limit of Rs. 1.50 lakhs
prescribed by the Act. These mistakes together resulted in
short levy of wealth-tax of Rs. 32,386.

The Ministry of Finance have accepted the audit objection.

4.07 In the following cases, noticed in test audit, the Wealth-
tax Officer omitted to base valuation of properties on the valuation
report of the Valuation Officer, though such valuation was binding
on him under the Wealth-tax Act, 1957.

(i) The wealth-tax returns of an individual for the
assessment years 1970-71 to 1974-75 included a piece of land
admeasuring 3,751 sq. yds. within the well-developed part of a
big city. This land was claimed to be agriculiural and its value
was returned at Rs. 3 lakhs for the assessment years 1970-71
to 1972-73 and at Rs. 3.30 lakhs for the assessment years
1973-74 and 1974-75, as certified by an approved valuer. The
assessment records showed that, as early as August, 1974, the
Wealth-tax Officer had considered the land to be non-agricultural
for these assessment years and on the 2nd August, 1974 referred
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its valuation to the departmental Valuation Officer. The
Valuation Officer in his report of 23rd May, 1975 had valued
the land at different values ranging from Rs. 4,87,630 for the
assessment year 1970-71 to Rs. 8,32,730 for the assessment,
year 1974-75. This report of the Valuation Officer was made.
after spot inspection by him and he had observed in it that it
was uncultivated land, was fenced around and was situated in
well-developed old residential area in the city. The assessments
of these five assessment years were, however, finalised on the
30th December, 1978 i.e. more than three and half years after
this valuation report, incorrectly treating the land as agricultural
and accepting the value of the land as returned and as certified
by an approved valuer as Rs. 3 lakhs and Rs. 3.30 lakhs. In
these assessment orders, no mention was made of the fact that
the valuation of the land had been referred to the Valuation
Officer and his report had also been reccived. Failure to
consider the valuation report of the departmental Valuation
Officer, which was binding on the Wealth-tax Officer, in wealth-
tax assessments for the assessment years 1970-71 to 1974-75
(done together on 30th December, 1978 as against time-bar
operating on 31st March, 1979) resulted in total under-
assessment of wealth of Rs. 24.80 lakhs with consequent
undercharge of tax of Rs. 87,527.

The audit objection has been accepted by the Ministry of
Finance.

(i) A house property in a metropolitan city shared equally
by four individual assessces was valued at Rs. 31,87,500 and
Rs. 21,33,600 (its value fell as a number of flats in the building
had been sold) for the assessment years 1972-73 and 1974-75
respectively by the departmental Valuer. While completing the
wealth-tax assessments in the case of one co-owncr in January
1978, the department considered his ith share in the value of
the property on the basis of the said valuation. In the wealth-
tax assessments of the other three co-owners for the same
assessment years 1972-73 to 1974-75, completed in Septentber
1974 and February 1975, the value of the house property had
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been adopted at a much lower figure. These assessments also
needed revision for adoption of the higher value as per the
departmental Valuer’s report subsequently received. This was
not done. The omission resulted in an under-assessment of
wealth of Rs. 31,86,621, in the aggregate, leading to a total
undercharge of wealth-tax of Rs. 82,578, including non-levy of
additional wealth-tax.

Further, according to the Board’s instructions of June, 1970,
the Wealth-tax Officer was also required to re-open, in June
1978, when departmental valuation report was received, the
earlier assessments (for the assessment years 1970-71 and
1971-72 which were not then time-barred) in all these
four cases for consideration of the correct value of the property.
This was also not done. Re-opening of the assessments for the
assessment years 1970-71 and 1971-72 is now time-barred.

The Ministry of Finance have accepted the audit objection
and stated (December 1980) that the matter is being examined
whether remedial action can be taken now as escaped wealth.

(iii) An individual owned a house property in a metropolitan
" city. She added another multi-storeyed building in the same
premises in 1964-67. The departmental Valuation Cell, in
their report of January, 1972, determined the value of the entire
property, as on 31st March 1968, at Rs. 29,61,000 which
included the value of the new construction at Rs. 18,83,500.
In the wealth-tax assessment, completed on 28th March, 1979
(as against the end of limitation period on 31st March, 1979)
for the assessment year 1968-69 (valuation date 6th April, 1968),
the value of the said property was, however, erroncously taken
at Rs, 22,32,026 including the value of the new construction at
Rs. 11,54,526 only. Thus, the value determined by the
departmental Valuation Cell for the assessment year 1968-69
was omitted to be adopted in this assessment. The resulting
undervaluation of the property by Rs. 7,28,974 led to under-
charge of tax of Rs. 44,494, including additional wealth-tax.
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The Ministry of Finance have accepted the audit objection
and stated (December 1980) that remedial action is being taken.

(iv) In the wealth-tax assessments of an individual for the
assessment years 1972-73 to 1975-76, finalised during July 1976,
the value of the immovable property owned by the asscssee was
assessed at Rs. 21,200, as returned. The assessment records
showed that valuation of this property had been referred to the
departmental Valuation Officer, who, in his report dated
30th October, 1976, had valued the property at Rs. 4,79,000
for the assessment year 1972-73 which would hold good for the
assessment years 1973-74 and 1974-75 and, in the absence of
evidence for the rise in its value, also for the assessment year
1975-76. Even when the higher valuation determined by the
Valuation Officer was reported to the assessing officer in October
1976, no action was taken by him to re-open these assessments
till the date of audit in September 1979. Failure thus to act on
the report of the Valuation Officer resulted in aggregate under-
assessment of wealth of Rs. 18,31,200 with consequent under-
charge of tax of Rs. 40,799 for the assessment years 1972-73
to 1975-76. As the assessment records of the assessee had not
been made available during earlier audits; audit objection could
not be issued carlier.

4.08 Other cases of incorrect valuation

(i) The income-tax records of an assessee for the assessment
years 1966-67 to 1974-75 disclosed that she had purchased
1,14,605 sq. ft. of land in a posh locality in Bangalore in May
1960 for a consideration of Rs. 1,05,000 and that she had sold
portions of the land totalling 27,605 sq. ft. between the years
1965-66 and 1974-75. With reference to these details, the arca
of land held by the assessee on the valuation date relevant to
the assessment year '1966-67 would be 1,06,108 sq. ft. and
would thereafter progressively reduce on successive valuation dates
bringing it on the valuation date relevant to the assessment year
1974-75, to 87,000 sq. ft. In the wealth-tax assessments of the
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assessee for the assessment years 1966-67 to 1974-75, which
were made together on 16th March, 1979 (time-bar operating
on 31st March, 1979), the area of land held by the assessee on
the respective valuation dates was uniformly taken at 50,000 sq. ft.
only and its value was adopted as Rs. 5,56,600 for the assessment
years 1971-72 to 1974-75 and for the earlier assessment years,
a reduction of 10 per cent in value for each assessment year
was made. Thus, for all the assessment vears the correct arca
of land which was workable from the income-tax records was
omitted to be adopted for valuation, resulting in under-assessment
of wealth aggregating Rs. 36,29,107 for nine years from 1966-67
and a total short levy of tax of Rs. 86,706.

The Ministry of Finance have accepted the audit objection
in principle. :

(ii) An individual owned an immovable property in an urban
area consisting of a building, outhouse, pegi-house and land
admeasuring 5,831 sq. yds. In the wealth-tax assessments of
the assessee for the assessment year 1962-63, the Wealth-tax
Officer assessed the value of the property at Rs. 1,04,600 which
was finally reduced by the Appellate Tribunal on an appeal by
the assessee to Rs. 95,100. He returned the same value of
Rs. 95,100, determined by the Tribunal for the assessment year
1962-63, in his wealth-tax returns for the assessment years
1971-72 to 1977-78. The wealth-tax assessments of all these
assessment years were finalised during February 1979 (as against
the end of the limitation period on 31st March, 1979 for the
assessment years upto 1974-75), accepting the value of the
property at Rs. 95,100 as returned by the assessee. - Even though
during the intervening period ranging from 10 to 15 years there
Was steep increase in the value of urban property, the returned and
the assessed value remained the samic as Rs. 95,100, It was
observed that open land situated in the locality where the
assessee’s property was situated was sold at rates more than Rs. 9
per sq. ft. during the previous year relevant to assessment year
1972-73. Computing the value of the land owned by the
assessee at Rs. 9 per sq. ft. and taking the value of buildings
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even at Rs. 51,600 as returned by the assessee for the assessment
year 1962-63, the market value of the property for the assessment
years 1971-72 to 1977-78 was not less than Rs, 5,23,920, as
against the value of Rs. 95,100 adopted in the assessments.
This under-valuation resulted in under-assessment of net wealth
by Rs. 4,28,820 for each of the assessment years 1971-72 to
1977-78 with consequent aggregate undercharge of wealth-tax
of Rs. 49,860.

The Ministry of Finance have accepted the audit objection
in principle.

4.09 Incorrect valuation of jewellery

The value of jewellery and silver articles, owned by an
individual, was assessed at Rs. 4,00,000 and Rs. 1,00,000 for
the assessment years 1972-73 and 1973-74 and at Rs. 4,25,000
and Rs. 1,20,000 for the subsequent assessment year 1974-75.
However, as the rates of gold and silver which were Rs. 202.75
per 10 grms. and Rs. 534.50 per kg, on 31-3-1972 had risen to
Rs. 506 per 10 grms. and Rs. 1260 per kg. respectively on
31-3-1974, the value of jewellery and silver articles on the
relevant valuation dates 31-3-1973 and 31-3-1974 would be
Rs. 5,50,000 and Rs. 1,16,000 and Rs. 9,98,000 and
Rs. 2,35,700 respectively. The undervaluation of jewellery and
silver articles resulted in total under-assessment of wealth of
Rs. 8,54,700 with consequent short levy of tax of Rs. 63,040
in the assessment years 1973-74 and 1974-75.

The Ministry of Finance have accepted the audit objectio
in principle. :

4.10 Mistakes in computction of net wealth

(i) In the case of threc individuals belonging to the same
family group, the wealth-tax assessments of two of them for all
the assessment years 1967-68 to 1974-75 and that of the third
for the assessment years 1964-65 to 1975-76 were all completed
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only on 8th March 1979 and 28th March 1979 (as against the
end of the limitation period on 31st March, 1979). In these
assessments, the share interest in a firm included in the net
wealth of two of them for the assessment years 1968-69 to
1975-76 was computed in terms of the provisions of Section 7(2)
of the Wealth-tax Act, 1957 read with the relevant rules framed
under the Act on the basis of the net assets of the firm as
reflected in its connected balance-sheets, after deducting all
losses and liabilities shown therein. In addition, a deduction on
account of loss of share capital in the said firm, as claimed by
the assessees, was incorrectly allowed in computing their share
interest in it for inclusion in their net wealth in all these assess-
ments, This led to total under-assessment of wealth by
Rs. 16,35,680, Rs. 14,64,299 and Rs. 23,73,755 respectively.
Further, the value of one-third interest of each of them in a
house property was adopted in the wealth-tax assessments of
two of them for the assessment years 1967-68 to 1974-75 and
in those of the third for the assessment years 1964-65 to 1975-76
at Rs. 1,26,667, as returned. The value of this property as
determined by the Appellate Assistant Commissioner in June 1970
for the assessment years 1964-65 to 1966-67 was Rs. 1,66,666.
Thus, their share interest was undervalued, even by reference to
carlier assessments, to the extent of Rs. 39,999 in each of the
above assessments. Further still, the standing instructions of
the Board relating to revision of valuation of a house property
at normal intervals of three years and reference of its
valuation to the Valuation Cell were not complied with. This
apart, each of the above assessees gifted a sum of Rs. 40,000 to
an individual during the previous year relevant to the assessment
year 1967-68. While the department did not accept the gift as
valid and included the amount in the net wealth of two of them
for the assessment year 1967-68, the same was not so treated in
the case of the third assessee. :

These omissions resulted in under-assessment of wealth
aggregating Rs. 66,33,706 with consequent undercharge of total
tax of Rs. 1,04,106 in the three cases for the assessment years
1964-65 to 1975-76. :
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The Ministry of Finance have accepted these mistakes ahd
stated (December 1980) that remedial action is being taken.

(ii) The wealth-tax assessments of an individual for the
assessment years 1962-63 to 1974-75 were done together on
20th September, 1978 (in the last assessment year of the limita-
tion period). A scrutiny of these assessments by audit in July
1979 indicated failure to include the value of jewellery, certain
non-agricultural urban lands, compensation receivable on acquisi-
tion of certain other lands by Government and undervaluation of
lands and buildings. ~Further, additional wealth-tax in respect
of urban assets was leviable since their value exceeded the exemp-
tion limit for the assessment years 1965-66 to 1972-73. Addi-
tional wealth-tax was, however, not levied. These mistakes

together resulted in under-assessment of wealth-tax of Rs. 70,470
for all these assessment years.

The audit paragraph was sent to the Ministry of Finance in
September 1980 ; their reply is awaited (December 1980).

4.11 Incorrect allowance of exemptions.

(i) Under the provisions of the Wealth-tax Act, 1957, as
amended by the Finance Act, 1979, the value of one building
or a group of buildings owned by a cultivator or receiver of rent
or revenue out of agricultural land is exempt from wealth-tax
with effect from the assessment year 1971-72 onwards provided
the building/buildings concerned is (are) in the immediate vicinity
of the land and is required by the assessce by reason of his

connection with the land as a dwelling house, storchouse or
outhouse.

In the wealth-tax assessments of a Hindu undivided family for
the assessment years 1973-74 and 1974-75, exemption Wwas
allowed under these provisions in respect of a farmhouse valued
at Rs. 3,22,500 and Rs. 8,99.050 for these assessment years.
Since the net wealth, as arrived at on 30-3-1979 (i.e. on the day
before the time-bar operating on 31-3-1979) did not exeeed
Rs. 2 lakhs, no wealth-tax was levied. The indome-tax/wealth-tax
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assessment records of the family and its members disclosed that
its members owned 23 acres and 38 guntas of agricultural land
till 30th March, 1970. On that day, 23 acres of land were
partially partitioned by them, leaving a small piece of 38 guntas
with the family. In the wealth-tax assessment of two members
of the family for the assessment years 1970-71 onwards, they
had claimed the land to be agricultural. The Wealth-tax Officer,
however, on the basis of the report of the departmental Valuation
Officer, to whom a reference for valuation had been made, deter-
mined the lands to be non-agricultural and disallowed the claim
for exemption admissible for agricultural lands. Considering the
fact that the assessee owned land measuring even less than an
acre and its nature was also non-agricultural, no exemption was
allowable in respect of the ‘farmhouse’.  The irregular exemption,
so allowed, resulted in under-assessment of wealth of Rs. 3,22,500
and Rs. 8,99,050 for the assessment years 1973-74 and 1974-75
with consequent undercharge of wealth-tax (including additional
wealth-tax) of Rs. 57,398. Further, though the assessee had
filed the wealth-tax returns for the assessment years 1970-71
onwards claiming similar exemption, no assessment orders for
the assessment years 1970-71 to 1972-73 were recorded. In
their absence it could not be ascertained in audit whether the
exemption had been similarly allowed in these years also.
These cases otherwise became time-barred on 31st March, 1979.

In the same case, the value of a building returned and assessed
for the assessment year 1973-74 was Rs. 3,22,500 as certified
by an approved valuer on 18th October, 1968. The value of
the same building was adopted as Rs. 8,99,050 for the assessment
year 1974-75, on the basis of another certificate of an approved
valuer of 12th July, 1974. Having regard to the large difference
in value and also the fact that earlier valuation had been made
many years back in October, 1968, the assessing officer was not
only to adopt correct value for the property for the assessment
year 1973-74 but also was required, under Board’s instructions
of June, 1970, to re-open as many past assessments as possible
in or about July, 1974 to consider the correct value of the
property. This was not done. :
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Under another standing instruction of the Board, propertics
were to be revalued at normal intervals of three years. These
instructions were also not complied with.

All these assessments /re-assessments upto the assessment years
1974-75 were barred by limitation on 31st March 1979.

The Ministry of Finance have accepted the objections.

(ii) Under the Wealth-tax Act, 1957, valuable trees on agri-
cultural lands became chargeable to wealth-tax along with the
value of agricultural land with effect from 1970-71. Such trees,
not situated in a plantation, have been exempted from tax Wwith
effect from the assessment year 1976-77 by an amendment of the
Act introduced by the Finance Act, 1975. Consequently, valu-
able trees (other than crops growing on them) in plantations
continue to be liable to tax with effect from 1st April 1970.

However, in the case of an individual, exemption on account
of tea plants in certain tea plantations valuing Rs. 4,85,813,
Rs. 4,85,813 and Rs. 5,12,702 was incorrectly allowed for the
assessment years 1970-71 to 1972-73. Besides, an inadmissible
exemption was allowed in this case for ‘labour quarters’ situated
in the plantations. The allowance of these exemptions led to
under-assessment of tax of Rs. 43,638.

The Ministry of Finance have accepted the mistake in
principle.

4.12 Application of incorrect rates

The Schedules to the Income-tax Act, 1961 and to the
Wealth-tax Act, 1957, as amended by the Finance Act, 1973,
prescribed a higher rate of tax (income-tax as well as wealth-tax)
for every Hindu undivided family having at least one member
with assessable income and/or net wealth, with effect from the
assessment year 1974-75. Omissions to levy tax at higher, rates
in cases of such specified Hindu undivided families have been
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pointed out in the Audit Reports 1975-76, 1976-77, 1977-78
-and 1978-79.

i In paragraph 61.3 of the Audit Report, 1977-78, it was point-
<d out that in January 1979 the Board ordered a review by the
department generally of income-tax and wealth-tax cases from
the assessment years 1974-75 onwards with a view to locating
cases of under-assessment of tax due to incorrect application of
rates of tax in cases of specified Hindu undivided families, Under-
assessment of income-tax of Rs. 9.29 lakhs in 1041 cases and of
wealth tax of Rs. 3.93 lakhs in 132 cases, noticed in an incomp-
lete review upto March 1979 was also pointed out. Results of a
<complete review are awaited (December 1980).

In the meanwhile, such mistakes continued to be noticed in
the course of test audit in the period from April 1979 to March
1980. In fifteen cases of specified Hindu undivided families in
eight Commissioners’ charges, where such mistakes were pointed
out in audit, there was under-assessment of wealth-tax of
Rs. 2,36,219 in the assessment years 1974-75 to 1978-79.

The Ministry of Finance have accepted the audit objection
in all these cases. Additional demands for wealth-tax raised in
these accepted cases is of Rs. 2,31,455.

4.13 Non-levy/short levy of additional wealth-tax

Under the Wealth-tax Act, 1957, before its amendment by
the Finance Act, 1976, where the net wealth of an individual or
a Hindu undivided family included buildings or lands (other than
business premises used throughout the previous year for the pur-
pose of his or its business or profession) or any rights therein,
situated in an urban area, additional wealth-tax was leviable on
the value of such urban assets above the prescribed limit.

While considering paragraph 71 of the Audit Report 1970-71,
in which undercharge of additional wealth-tax of Rs. 1.36 lakhs
in 67 cases was pointed out, the Public Accounts Committee in
paragraph 2.60 of their 88th Report (Fifth Lok Sabha), desired
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a review of wealth-tax cases, Accordingly, the Board conducted
a review between 1972 and 1975 in which omission to levy addi-
tional wealth-tax amounting to Rs. 3.25 lakhs was detected in
105 cases. However, as cases of non-levy/short levy of addi-
tional wealth-tax continued to be noticed and reported in the sub-
sequent Audit Reports, that review did not appear to be complete.

The Central Board of Direct Taxes was, therefore, requested
in October 1979 to consider having a complete review conducted.
Accordingly, in February, 1980 the Board ordered a fresh review.
Results of this review are awaited (December 1980).

Some of the cases where such omissions have been noticed
further are given below :(—

(i) The net wealth of an individual for each of the assessment
years 1968-69 to 1975-76, computed in these assessments (all
completed in May 1978 in the last assessment year of the limita-
tion period), included urban immovable properties valued at
Rs. 25,26,000 on which additional wealth-tax was leviable. The
department, however, did not levy such tax. The omission result-
ed in a net non-levy of wealth-tax of Rs. 2,66.028 for all the
above years. Further, though the assessee had not paid self-
assessment tax, no penalty for non-payment of self-assessment
tax was levied.

The Ministry of Finance have accepted these omissions.

(ii) The net wealth of an individual for the assessment years
1969-70 to 1976-77, assessed on 30th December 1978 (as against
the end of the time-limit on 31st March 1979), included, inter
alia, urban immovable assets valued at Rs. 7,68.700, Rs. 7,68,700,
Rs. 8,70,200, Rs. 8,70,200, Rs. 10,59,800, Rs. 11,92,300,
Rs. 11,92,300 and Rs. 10,98,000 respectively on which addi-
tional wealth-tax was leviable to the extent of Rs. 1,78,362, in the
aggregate. The department, however, did not levy any such tax.
This resulted in non-levy of additional wealth-tax of Rs. 1,78,362
for the assessment years 1969-70 to 1976-77. . z
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In the same case, no penalty for nou-payment of sclf-assess-
ment tax was levied for the assessment years 1969-70 and 1972-73
to 1976-77. Further, the detriment to revenue from undue
postponement of payment of self-assessment tax could have been
avoided, if the assessing officer had made provisional assessments
on the basis of returned wealth. This was not done for the assess-
ment years 1972-73 to 1974-75 and 1976-77.

The Ministry of Finance have accepted these omissions and
stated that demand for additional tax of Rs. 1,87,736 has been
raised.

(iii) ‘The value of urban properties, included in the net wealth
of an individual assessed on 31st October 1977 for the assessment
years 1965-66 to 1974-75 and on 31st January 1978 for the
assessment years 1975-76 and 1976-77, exceeded the exemption
limit of Rs. 7,00,000 up to the assessment year 1970-71 and
Rs. 5,00,000 for the assessment years 1971-72 to 1976-77. Con-
sequently, additional wealth-tax was leviable. No additional
wealth-tax was, however, levicd. This omission resulted in non-
levy of additional wealth-tax of Rs. 1,68,708 in all the assessment
years from 1965-66 to 1976-77.

The Ministry of Finance have accepted the audit objection
and stated that remedial action has been commenced.

(iv) The net wealth of a specified Hindu undivided family for
the assessment years 1968-69 to 1974-75, as determined in these
assessments done on 26th March 1979 (as against the end of the
limitation period on 31st March 1979,) included urban immovable
properties valued more than the prescribed limits on which addi-
tional wealth-tax was leviable. The department, however, did
not levy the tax. The omission resulted in a total short levy of
additional wealth-tax of Rs. 1,56,949. Penalty for non-payment
of tax on self-assessment was also not levied for the assessment
year 1974-75 i q Labagoxs apaiodonec

The Ministry of Finance have stated (December 1980) that
kept in view while giving' effect’ “to the

audit ‘objection will be
appellate orders. 7
$/21 C&AG/80—10
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(v) The net wealth of an individual included urban immiova-
ble assets valued at Rs. 10,08,780, Rs. 7,69,755 (returned value
Rs. 12,25,086), Rs. 7,69,755 (rciurned value Rs. 12,21,808).
Rs. 995,643, Rs. 995,643, Rs. 9,95,643, Rs. 8,93,162 and
Rs. 8,93,162 for the respective assessment years from 1967-68
to 1974-75 on which additional wealth-tax was leviable.  The
department, howevet, did not levy this tax in any of these assess-
ments, all done on 23rd November 1977. This omission resulted
in an aggregate short levy of additional wealth-tax of Rs. 96,287,

The Ministry of Finance have accepted the audit objection
and stated (November 1980) that additional tax demand has
been raised.

(vi) In 26 other cases in 22  Commissioners’ charges.
additional wealth-tax of Rs. 12,16,118 was similarly omitted to
be levied for vagions - assessment years between 1965-66 and
1976-77. The tax pot leyied in each of these cases was above
Rs. 20,000.

The Ministry of Finance have accepted the omission in all the
cases; in 19 accepted cases, demand for additional tax raised is
of Rs. 8,25,263.

4.14 Non-levy of additional wealth-tax in respect of urban assets
owned by partnership firms and specifiéd types of companies

- The Schedule to the Wealth-tax Act, 1957, as: applicable. to
the assessment years 1971-72 to 1976-77, provided that propor-
tionate value of urban assets owned by firms and specified types
of companies, computed in the preseribed manner, would be liable
to additional wealth-tax. This was the case, if this proportionate
value, together with the value of urban: assets owned by an indi-
vidual or a Hindu undivided family, being a partner or a
shareholder, cxceeded the prescribed limit o

(i) The net- wealth of two assessees for the assessment years
1971:72 10 1974-75 comprised urban immovable propetties valu-
ing Rs. 18,07,000, Rs. 18.95,200, Rs. 17,02,750 -and
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Rs. 18,80,750, including the value of urban land and building
owned by a Land and Development Corporation, a partnership
firm in which the two assessees were equal partners.  Therefore,
additional wealth-tax of Rs. 1,58,096, Rs. 1,67,996, Rs. 1,43,040
and Rs. 1,66,116 respectively was leviable on the value of such
urban assets. It was, however, seen to have been omitted to be
levied by the department. The omission resulted in a total non-
levy of additional wealth-tax of Rs. 6,35,248 for the assessment
vears 1971-72 to 1974-75.

The Ministry of Finance have stated that the results of the
appeals taken by the department before the Tribunal for the inclu-
sion of the value of land belonging to the firm are awaited
(December 1980).

(i) In the case of an individual, the Wealth-tax Officer omitt-
ed to levy additional wealth-tax on urban immovable properties
owned by him and also on the proportionate value of urban land
Comprlsmg the assets of a partnership firm, in which he was a
partner. The value of these properties so liable to tax was
Rs. 6,13,450, Rs. 6,53,800, Rs. 7,84,064 and Rs. 6, 10,614 for
the assessment years 1973-74 to 1976-77 respectively. This
omission led to non-levy of additional wealth-tax of Rs. 35,335,
in the aggregate.

The Ministry of Finance have accepted the omission and stat-
ed that additional demand for tax of Rs. 35,335 has been raised.

(iii) In five cases, two relating to individuals and three to
Hindu undivided families, where their net wealth included the
value of the assessees’ interest, as partners of certain partncrship
firms, in the value of their urban assets, additional wealth-tax in
respect of urban assets valued at Rs. 65,44,100, in the aggregate.
for the assessment years 1973-74 and 1974-75, was omitted to be
levied. The omission resulted in non-levy of additional wealth-tax
aggregating Rs. 78,320 in all these cases for the two assessment
years.

S/21 C&AG /80—11
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The Ministry of Finance have accepted that additional wealth-
tax shall be levied in respect of the urban assets of the firms not
used by them as their business premises.

(iv) The net wealth of an assessece for the assessment: years
1971-72 to 1974-75 included inter alia urban assets owned by
him valuing at Rs. 4,73,523. As the value of the urban assets
was less than Rs. 5 lakhs, no additional wealth-tax was levied
while completing the assessments for these assessment years on
21st January 1979 (as against the end of the limitation period on
31st March 1979). It was, however, noticed in audit (July 1979)
that the assessee was holding 7,360 shares, out of a total issue of
16,170 shares, in a private company on the valuation dates rele-
vant to the aforesaid assessment years and that this private com-
pany also owned an urban asset valued at Rs. 9,36,700. The
part of the value of these shares which was to be deemed as value
of ‘urban assets’ for levy of additional wealth-tax worked out to
Rs. 4,26,000. This value was omitted to be consideied for pur-
poses of determining the levy of additional wealth-tax. ~ This onii-
ssion resulted in non-levy of total  additional ~ wealth-tax of
Rs. 79,900 for the assessment years 1971-72 to 1974-75.

The Ministry of Finance have accepted the audit objection
in principle and stated (December 1980) that additional wealth-
tax shall be levied on the proportionate value of urban assets of
the company not used as its business premises.

4.15 Non-levy of penalty

The Wealth-tax Act, 1957 provides for the levy of penalty,
inter alia, if an assessee has, withoui rcasonable cause, failed to
furnish the wealth-tax retur within the prescribed time. In their
executive instructions issued in July 1969, the Central Board of
Direct Taxes directed that where the Wealth-tax Officer has decid-
ed not to levy penalty, having regard to the circumstances of the
case, a note should be recorded in the order-sheet giving detailed
reasons for not invoking these penalty provisions. Failures to
levy penalty even without any recorded reasons continue %o be
noticed with the result that these provisions for levy of penalty
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made in the Act as a deterrent against undue delay in filing of
returns fail to serve the intended purpose. Instances of such
failure were pointed out in paragraph 97(ii) of the Audit Report,
1975-76 and paragraph 81 of the Audit Report, 1976-77. Some
of the important cases of omissions to levy penalty are given
below :(—

(i) In the case of an assessee, where delay in filing the returns
was 53 months and 43 months for the assessment years 1968-69
and 1969-70 respectively, proceedings for levy of penalty for de-
layed filing were initiated but the assessments themselves were
later on set aside by the Appellate Tribunal for being done again.
While redoing the assessments under the Tribunal's directions,
assessing officer omitted to initiatc the penalty proceedings.
Reasons for not initiating the penalty proceedings were also not
recorded. The minimum penalty leviable in this case was
Rs. 4,24,390.

The Ministry of Finance have accepted the omission on the
part of the Wealth-tax Officer to record reasons for not initiating
the penalty proceedings.

(ii) In the case of an assessee, a Hindu undivided family, which
failed to furnish the retu:ns of net wealth for the assessment yéars
1970-71 to 1976-77 within the time allowed by the Act (delay
ranging from 25 months to 101 months), a minimum penalty of
Rs. 4,12,735 was leviable but no penalty proceedings were initiat-
ed nor were there any recorded reasons for not invoking the
penalty proceedings.

The audit paragraph was sent to the Ministry of Finance in
September 1980 ; their reply is awaited (December 1980).

(iii) A Hindu undivided family filed its wealth-tax returns for
the assessment years, 1966-67 to 1972-73 on 28th August 1973.
No penalty proceedings wete initiated while doing these assess-
ments on 24th March 1979 (as against the limitation period ex-
pirifg on 31st March 1979) not' was there any note recorded by
the Wealth-tax Officer on the order-sheet for not invoking the
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penalty provisions. lhus, there was no indication  from the
assessment records that the assessing authority had decided against
the levy of penalty for late filing of these returns. The minimum
penalty leviable was Rs. 1,46,417 for these assessment years.

The Ministry of Finance have accepted the audit objection
in principle.

4.16 Non-levy of interest

Under the Wealth-tax Act, 1957, an assessee is deemed to
be in default if the amount specified in the notice of demand is
not paid within 35 days of its service and, for the period of de-
fault, the assessee is liable to pay simple interest at 12 per cent
psr annum.

A notice of demand imposing penalties of Rs. 25,570 and
Rs. 30,234 respectively for the assessment years 1964-65 and
1965-66 was issued on 12th August 1974 in the case of an indi-
vidual for delay in filing his wealth-tax returns without reasonable
cause.. The amount of Rs. 55.804 was due for payment on or
before 17th September 1974. The assessee did not pay this
amount before the due date but paid Rs. 25,247 for the assess-
ment year 1964-65 and Rs. 2,181 for the assessment year 1965-66
in February, 1979 only. It was noticed in audit (May 1979)
that the assessing officer had not levied interest of Rs. 28,946
up to January 1979 for delay in payment of the demand in
arrears.

The Ministry of Finance have accepted the default on the part
of the assessing officer for not levying interest in the period from
February 1979 to May 1979.

4.17 Undue delay in action causing loss of revenue

(i) The Wealth-tax Act, 1957, as amended with effect from
the Ist April, 1971, provides that the order imposing a penalty
should be passed within two years from the end of the financial
year in- which the proceedings in the course of which action for
imposition of penalty has been initiated, failing which the pro-
ceedings are barred by limitation. x
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An individual submitted his wealth-tax returns for the assess-
ment years 1961-62 to 1965-66 long after the due dates specified
in the Act. The minimum penalty leviable for late submission
of returns for the assessment years 1961-62 to 1965-66 amounted
to Rs. 61,458, in the aggregate. Though, in the course of com-
pleting the assessments in September, 1974, the department ini-
tiated penalty proceedings for delayed submission of returns, no
orders imposing penalty were passed within the period of limita-
tion expiring on 31st March, 1977. The minimum penalty levi-
able in this case was of Rs. 61,458.

The audit paragraph was sent to the Ministry of Finance in
September 1980; their final reply is awaited (December 1980).

Three other assessees submitted their wealth-tax returns for
the assessment year 1967-68 after the expiry of more than 44
months from the due date specified in the Act. The minimum
penalty leviable in these cases for delayed submission of returns

. amounted to Rs. 1,46,755, in the aggregate. In the. course
of the assessments completed in March 1971 on the net wealth
of Rs. 5,62,040, Rs. 5,69,020 and Rs. 4,20,184 respectively, the
department initiated penalty proceedings for delayed submission
of returns but iwsued notices to the assessees only in November
1973 ie. after the end of the limitation period on 31st March
1973. The delay in the issue of notices resulted in the proceedings
getting time-barred. The minimum penalty involved in these
time-barred cases was of Rs. 1,46,755.

The Ministry of Finance have accepted the audit objection.

(ii) Any tax, interest, penalty, fine or any other sum payable
as a result of any order passed under the Wealth-tax Act, 1957
is required to be served upon the assessee through a notice of
demand specifying the sum payable without which the assessce
is not liable to pay any such sum. :

In five cases, orders of regular assessments levying wealth-tax
aggregating Rs. 80,710 for the assessment years 1967-68t0
1974-75 were passed within the period from January to March

S/21 C&AG /80—12



140

1979. The connected notices of demand were, however, not
issued or served upon the assessees upto the date of audit in
December 1979, The omission to issue the notices of demand
resulted in undue postponement of demand of Rs. 38,087.

The Ministry of Finance have accepted the audit objection.

(iii) An approved valuer determined the value of agricultural
lands owned by an assesses at Rs. 4.81,652 as on 3lst March
1973. This value was adopted in the assessment for the assess-
ment year 1973-74 done in November 1973. The Wealth-tax
Officer had adopted the value of these lands as Rs. 1,29,806 for
the assessment year 1972-73 in the assessment completed on
3rd July 1973. When the Internal Audit Wing of the Depart-
ment pointed out in March 1974 the omission to revise the
assessment for the assessment years 1972-73 also, for revision of
the valuation on the basis of the higher value, the Wealth-tax
Officer replied that he had already made a note to this effect in
the assessment order for the assessment year 1973-74. Never-
theless, in the re-opened assessment for 1972-73, completed in
February 1976, the higher value of land was omitted. to be con-
sidered, resulting in short levy of tax of Rs. 21,611.

The audit objection has been accepted by the Ministry of
Finance.

B-GIFT TAX

4.18 Gift-tax is levied on the aggregate value of all gifts made
by a person during the relevant previous year. All transfers
of property which are made without adequate consideration in
money or money’s worth are liable to tax unless specifically
exempted by the Gift-tax Act. The term ‘property’ for the
purpose of the Gift-tax Act connotes not only tangible movable

and immovable property including agricultural land but also
other valuable rights and interests. £

-
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4.19 The receipts under gift-tax in the financial years 1975-76
to 1979-80 compared as under with the budget estimates of
these years

Year Budget  Actuals

estimates
(In crores of rupees)
1975-76 - = : : 2 4 - i 4.50 5.13
1976-77 ; : ; : : % ; ; 4.75 5.67
1977-78 ; 2 : 5 § X : 5.50 355
1978-79 S : ] ; : : . ; 575 5.85
1979-80 3 1 ; 5 3 i i > 5315 6.82
(Prov.)

4.20 Number of cases pending assessment and the arrears of
demand are given below :—

No.of Arrears of

Year
pending  demand
assessments (In crores)
of rupees
1976-77 x : 2 : : ‘ : 0 22,580 5.90
1977-78 Z X . ¢ 3 : : 4 22925 6.97
1978-79 : ; : ; . i ¢ ; 21,807 7. 72
1979-80 3 : 3 ! 5 i y ; 27,403 1577

4.21 During the test audit of assessments made under the Gift-
tax Act, 1958 conducted during the period from 1st April 1979
to 31st March, 1980, the following types of mistakes were
noticed :—

(i) Gifts escaping assessment.
(ii) Incorrect valuation of gifts.

(iii) Incorrect allowance of exemptions.

A few important cases illustrating the above types of mis-
takes are given in. the following paragraphs. Ha
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4.22 Gifts escaping assessment

Some instances of cases of undercharge of wealth-tax, re-
sulting from omission to carry out correlation between assess-
ments under various direct taxes have been pointed out in para-
graph 4.05 of this Audit Report. Similar cases of undercharge
of gift-tax are given below :—

(i) In June 1974, a registered firm relinquished its claim
for the recovery of loans of Rs. 5,40,862 including interest
accrued thereon due from its two debtors. In the income-tax
assessment of the firm for the assessment year 1975-76, com-
pleted in September 1978, the Income-tax Officer observed that
the relinquishment was as a result of a mutual agreement and
was an attempt to help the debtors for extra commercial con-
sideration. Consequently, the deduction for claim for bad debts
was held to be ‘not allowable’. No action was, however, taken
by the Department to initiate gift-tax proceedings even though
the agreement relinquishing these debts attracted levy of gift-
tax. This omission, caused by omission to act on the information
available in the assessment records of income-tax, resulted in
the escapement of a gift of Rs. 5,40,862 involving non-levy of
gift-tax of Rs. 1,17,258 for the assessment year 1975-76.

The Ministry of Finance have accepted the audit objection

(ii)) Upto the assessment year 1968-69, a firm had four
partners with one partner sharing profit at 34 per cent and the
other three at 22 per cent each. The constituticn of the firm
was revised in the previous year relevant to the assessment
year 1969-70 by bringing in three new partners and admitting
six minors to the benefits of partnership. None of the new
partners and the minors brought in any capital for investment
in the firm. The change in the constitution of the firm resulted
in the reduction of the profit-sharing ratio of the threc original
partners from 34 per cent, 22 per cent and 22 per cent to 11
per cent, 9 per cent and 8 per cent respectively. Thus, these
three partners relinquished a part of their right to share in the
assets and profits of the firm without anv consideration in
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money or money’s worth. Upon this, the proportionate value
of the assets and goodwill of the firm less its existing liabilities
so relinquished by the three partners, was chargeable to gift-
tax. However, neither gift-tax returns were filed nor did the
Gift-tax Officer initiate proceedings for the assessment of these
gifts to tax. Though the audit objection was issued in August
1971, no action was taken by the department in this
case. Even the required notices under Section 16 of the
Gift-tax Act for bringing the escaped gifts to tax were not issued.
though it was also brought to the notice of the Commissioner
that the action to rectify would be barred after 31st March 1978,
The failure of the Department tc assess the gifts to tax led to a
loss of revenue of Rs. 1,60,830.

The audit paragraph was sent to the Ministry of Finance
m August, 1980; their reply is awaited (December 1980).

4.23 Non-levy of ‘deemed’ gift-tax

The Gift-tax Act, 1958 provides that where property  is
transferred otherwise than for adequate consideration, the
amount by which the fair market value of the property on the
date of the transfer exceeds the value of consideration received
shall be deemed to be a gift made by the transferor and subjec-
ted to the levy of gift-tax as a ‘deemed gift’.

While issuing instructions on the need for proper co-ordina-
tion among assessments under different tax laws in November
1973, the Central Board of Direct Taxes had specifically re-
quired Gift-tax Officers to levy gift-tzx on ‘deemed gift’ in cases
where they, as Income-tax Officers, noticed and brought to
capital gains tax, the excess of fair market value over declared
consideration. 'Nevertheless, failure to bring such ‘deemed gifts’
to tax continues to be noticed as was pointed out in paragraph
92 of the Audit Report, 1976-77. paragranh 76 of the Audit
Report, 1977-78 and paragraph 75 of the Audit Report, 1978-
79. A few illustrative cases are again given below : ;

(i) In the course of audit of an income-tax ward, it was
noticed that six assessees had transferred unquoted equity shares
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of 4 private limited companies (of their family group) held
by them, either by way of sale or by way of capital contribution
to the firms in which they werc partners, during the previous
years relevant to the assessment years 1973-74 and 1974-75.
In these cases, credit for these chares to their capital account
as partners was not equal to their fair market value on the date of
transfer. In their income-tax ascessments, it was held that the
rates at which the shares of three private limited companies
were transferred were far below their market value. As a
result the excess of their fair market value, as estimated by
the departmental Valuation Officer over the declared conside-
ration was brought to tax under ‘capital gains’. Howcver, pro-
ceedings were not initiated for levy of gift-tax on ‘deemed-gift’
involved in these cases. Further, it was noticed that the fair
market value of the unquoted equity shares in the fourth com-
pany on the basis of its net worth was Rs. 235 per share, as
against the rate of Rs. 115 per share at which they  were
credited to capital accounts of partners. ‘Deemed
giftt on this account in the case of two out of the six
assessees, thus, escaped gift-tax. Further still, in the case of
another private limited company, which transferred 9,114 shares
of this fourth company during the previous year relevant 10
assessment year 1975-76, similar ‘deemed gift’ escaped tax.
As a result of all these omissions, deemed gift of Rs. 153.69
lakhs escaped assessment during the years 1973-74 to 1975-76,
with consequent non-levy of gift-tax of Rs. 70.89 lakhs.

The audit paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

During the course of local audit of another income-tax ward
in January, 1979, it was observed in the case of seven assessecs,
all belonging to a big industrial family group, that action to0
levy gift-tax on the excess of fair market value of unquoted
equity shares over their declared consideration on transfer
during the previous year relevant to the assessment year 1974-75
had not been initiated. This omission occurred even though
in their income-tax assessments, capital gains~tax had been levied
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on this excess. This resulted in non-levy of gift-tax aggregating
Rs. 63.25 lakhs on ‘deemed gifts’ amounting to Rs. 130.55
lakhs.

The corresponding income-tax cases had been seen by the
Internal Audit but the omission was not poinicd out by them.
The audit paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

(ii) A limited company  transferred on 27th August, 1971
two immovable properties for a declared consideration of Rs.
6,86,000 and Rs. 11,00,000 to sons of its directors and their
relatives.  Though both these properties were required to be
referred to the departmental Valuation Officer for valuation
under the executive instructions of the Board of December
1971, the declared consideration in this case was accepted with-
out such a reference, On this omission being pointed out by
Audit in January 1978, a reference was made to the Valuation
Cell which determined the fair market value of the properties
as Rs. 11,70,600 and Rs. 16,45,300 respectively. Thus, a
‘deemed gift’ of Rs, 10,29,900 escaped assesssment on  which
gift-tax leviable amounted to Rs. 2,66,460.

The Ministry of Finance have accepted the audit objection
and stated (October 1980) that remedial action has been com-
menced.

(iii) It was noticed from the statement. of accounts filed
with income-tax returns by two individuals in the same ward
that during the previous year relevant to the assessment year
1974-75, they transferred on 1st June 1973 one-fourth interest
of each of them in certain propertics to members of their family
group at a declared consideration of Rs. 2,59,227 each. The
market value of their interest in the said properties was Rs.
4,86,270 each on the basis of their wealth-tax assessments for
the assessment year 1973-74 related to the valuation date 31st
March 1973. Although the amount of Rs. 2,2,7,0434‘ in each

case, being the excess of fair market value of the property over
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the declared consideration, was a “deemed gift” liable to gift-tax,
neither any gift-tax return was filed nor did the Department
initiate any gift-tax proceedings. The escapement of gift of
Rs. 2,27,043 from assessment, resulting from omission to corre-
late with income-tax and wealth-tax assessments, led to non-
levy of gift-tax of Rs. 37,011 in each case for the assessment
year 1974-75. There was, thus, non-levy of tax of Rs. 74,022.

In the case of one of the above assessees, it was further
noticed that he retired on 1st June, 1973 from a firm of which
he had been a 20 per cent partner by repaying to the firm the
debit balance of Rs. 61,787 in his capital account with the firm
on the date of retirement. The department while computing
his share interest in the firm considered the assets at their book
value of Rs. 4,59,859 as on 31st March, 1973 instead of their
market value of Rs. 18,88,200 as on that date, determined by
the departmental Valuer in February 1976. The value of
goodwill of the firm was also not computed and included in the
assets of the firm for computation of share interest of the reti-
ring partner. Taking the value of assets of the firm at Rs.
18,88,200 instead of as Rs. 4,59,859 but without goodwill,
further non-levy of gift-tax in this case was of Rs. 78,852. The
total non-levy of tax in these cases was, thus, of Rs. 1,52,874.

The omission was accepted by the Department on being pointed
out by Audit in May 1979.

The paragraph was sent to the Ministry of Finance in July,
1980: their reply is awaited (December 1980).

4.24 Incorrect valuation of unquoted equity shares

Under Section 6(1) of the Gift-tax Act, 1958, the valuc of a
gifted property has to be estimated to be the price which in the
opinion of the Gift-tax Officer it would fetch if sold in the open
market. Rule 10(2) of the Gift-tax Rules lays down that the
value of unquoted equity shares in a company should be ascer-
tained with reference to the value of the total assets of - the
company. As the provisions of the Gift tax"Act are pari materia
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with those of the Estate Duty Act, 1953 in regard to the valua<
tion of unquoted equity shares, the instructions issued by  the
Board under the Estate Duty Act for valuation of such shares
are equally applicable to gift-tax cases. Under the Estate Duty
Act, the Board had issued instructions in May, 1965 and July,
1965 laying down that the value of unquoted shares should be
determined on the basis of the market value of the assets of the
compay and not the book value of the said assets.

The provisions of valuation of unquoted equity shares in the
Wealth-tax Act, 1957 and rules framed thereunder are different
from those in the Gift-tax Act and Estate Duty Act. Even then
the Board, in their executive instructions, issued in March 1968,
extended the provisions of the Wealth-tax Rules for the valua-
tion of the unquoted equity shares to the estate duty and gift-
tax cases. This incorrect extension of these instructions to
cstate duty cases was commented upon in paragraph 72 of the
Audit Report, 1972-73 and pursuant to this paragraph thesc
instructions were withdrawn by the Board in October, 1974 both
for estate duty and gift-tax cases. It was then stated that the
valuation should be done in accordance with the aforesaid in-
structions of May, 1965 and July, 1965. It was further clari-
fied in May 1975 that the value of the total assets of a com-
pany would also include the value of its goodwill whether or
not shown in its balance-sheet.

Instances, however, continue to be noticed where incorrect
valuation of unquoted equity shares in companics made in
disregard of the aforesaid provisions of the Act and rtules and
instructions of the Board resulted in . undercharge of gift-tax.
A few important cases of such undercharge were commented
upon in paragraph 82 of the Audit Report, 1975-76, paragraph
94 of the Audit Report, 1976-77, paragraph 77 (ii) of the
Audit Report,. 1977-78 and paragraph 76 of the :Audit Report,
1978-79. A few more costly instances - of undetvaluaWaxe
given below. :— 5 btk

g&‘i'

(i) During the previous yeéi- refevﬁnt to tﬁé‘ assmsincﬂn!.’\
1973-74, two private limited companies ‘transférred 300

$/21 C&AG/80—13
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C. ESTATE DUTY

4.26 The receipts under estate duty in the financial years

1975-76 to 1979-80 compared as under with the budget estimates
of these years :—

Year Budget  Actuals
estimates
(In crores of rupees)
1975-76 9.25 11.65
1976-77 8.75 11.73
1977-78 10.75 12.30
1978-79 11.00 13.08
1979-80 12.00 14.05

(Prov.)

4.27 The arrears of demand and the number of assessments

pending as at the end of various assessment years were as
follows :—

Year No. of  Arrears
assessments of

pending  demand

(in crores of rupees)

1976-77 b R . A 27,256 15.56
1977-78 b rTmiae g of Lotipn ola gow OUgdd t 25016
1978-719 - v . 28,278 17.11
1979-80 . > i . § 34,891 17.23

4.28 During the test audit of assessments ‘hade 'iinder the
- Estate Duty Act, 1953, conducted during the period from 1st
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April, 1979 to 31st March 1980, the following types of mistakes
resulting in under-assessment of duty were noticed :—

(i) Estates escaping assessment.
(i) Incorrect valuation of assets.
(iii) Incorrect computation of the principal value of estates.

(iv) Non-levy of interest.

(v) Mistakes in giving effect to appellate orders.

A few instances of these mistakes are given in the following para-
- graphs.

4.29 Escapement of estates due to lack of correlation

In paragraphs 4.05 and 4.22 of this Audit Report, escapement
of wealth-tax and gift-tax caused by lack of correlation of assess-
ments under various direct tax laws has been pointed out. Simi-
lar lack of correlation resulting in escapement of estates from
levy of estate duty was also noticed in the following cases :-—

(@) In the estate duty assessment made in December 1976 in
Tespect of a deceased person, a sum of Rs. 1,59,825 was allowed
to be deducted as his income-tax liability for the assessment years
1962-63 to 1970-71 from the principal value of his estate. The
income-tax liability, had, however. been reduced in April 197:’:
and November 1973 to Rs. 46,716 on giving effect to the deci-
sion of the Appellate Tribunal Thus, the lack of correlation of
this assessment with the income-tax assessxﬂent.remr.ds-' of the
deccased person resulted in excess allowance of income-tax
liability of Rs. 1,13,109 and consequent under-assessment of his
cstate by an identical amount with undercharge of duty of
Rs. 56,521. On the mistake being pointed out by Audit in
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February 1977, rectification of the assessment was made in May
1979, raising an additional demand of duty of Rs. 56,521.

The Ministry of Finance haveé accepted the audit objection.

(ii) In the estate duty assessment made in March 1977 of a
deceased person, who died in November 1969, the value of an
urban house property owned by him was accepted as Rs. 20,370
as per the revised account of estat: filed by the accountable per-
son. However, in the wealth-tax assessment of the deceased per-
son for the assessment years 1967-68 to 1969-70 and also in the
wealth-tax returns filed by his legal heirs after his death, the value
of this property had been shown and assessed as Rs. 1,01,892.
Ewven in the deed of partition executed by the de¢ceased person and
his brother, available in his assessment records, this property had
been valued at Rs. 1,01,892. The incorrect valuation of  the
property, thus, resulted in under-assessment of the estate by
Rs. 81,522 (Rs. 1,01,892 less Rs.'20,370). Further, a deduc-
tion of Rs, 39,420 was allowed as tax liability, However, a part
of this liability had alveady been set aside by an appeliate autho-
rity and correct habxllty allowable was ef Rs 7,840.

‘The combined eﬂectpf ,theae mistakes caused by omission to'
correlate this estate duty asséssment with income-tax and wealth-
tax assessments of the deceased person resulted in under-assess-
ment of his estate by Rs.:1,13,102 with consequent undercharge
of duty of Rs. 33,930. oy

The mesu'y of Fmance ha\‘e aeeepwd the audii obyecnon

(m) hthce&atcdntyasmmentwmpleﬁedmb!m 1979
hrﬂpcet of a deceased person (who died in November 1961),
the allowance for his total income<tax and wealth-tax liabilities
was -made for Rs. 11,13,657, as ' against the liabilities of
Rs. 9,58,786 communicated by the Income-tax Officer concerned
to the Assistant Controller of Bstate Duty. In the same Assess-
meat. the valoe of 4 property was taken as Rs: 18,000 instead
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of Rs. 22,500 and interest of Rs. 58,780 for the period of exten-
sion from 25-5-1962 to 15-2-1966, allowed to the accountable
person ‘for filing the account of the estate, was mot charged.
The combined effect of these omissions resulted in short levy of
duty of ‘Rs. 98,623.

The audit paragraph was sent to the Ministry of Fmance in
September 1980; their reply is awaited (December 1980)

4.30 Incorrect. valuation of yassets

The principal value of any. property shall be estimated jto be
the: price ‘which, in the -opinion. of the Controller, it would fetch
if sold in the open market at the time of the deceased’s.death. .

(i) Under Section 7 of the Estate Duty Act, 1953, property
in which the deceased, or any other person had an interest
ceasing on the death of the deceased, shall be deemed to pass on
the deceased’s death to the extent to which a benefit accrues or
arises by the cesser of Such interest.  Section 40 ° bid "also
provides that, if the interest of the deceased exmnded to the
whole of the property, the yalue of the benefit accruing or ansmg
from the cesser of such interest shall be the prmc1p<al vaiue of

that property 57 A x ré hfoo

Aswﬂ;ewﬂlhftbythemothcrofadeccasedpetsm,
had life-interest for possession’and enjoyment of the whole of
extcnmveagnuﬂmtalpmpemesmb]ecttopnymmofR&IOOO
permnumtoeachofms‘ﬁvemte:s On ‘his “death, the pro-
perties were to devolve'on. ' his five sisters equally, " While com-
pleting the estate duty assessment on the @a&:\! g : d,
thevalueofhlsﬁfe-mtemtmtheaﬁove , :
as Rs. 80833at1/6thofthegmssvalue&¢:i‘the pro , VIZ.

Rs.4,85.000.  As, however, the deceased W :
and enjoyment of cthe entire . properties . ‘worth Rs. 4,85,000
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(yielding an annual income estimated at Rs. 45,540), the value
of his life-interest ceasing on his death, was to be calculated
under sections 7 and 40(b) of the Estate Duty Act 1953.
Valuation so done would be Rs. 4,31,750, i.e. extending to the
full value of the property. The principal value of estate which,
thus, escaped assessment due to the incorrect computation of the
interest ceasing on death was Rs. 3,50,917 (Rs. 4,31,750—
Rs. 80,833) with a consequent short demand of duty of
Rs. 76,946. On the basis of the audit observation issued in
June 1979, the department revised the assessment in July 1980,
raising an additional demand of duty of Rs, 76,946.

The Ministry of Finance have accepted the audit objection
and stated that additional demand for duty of Rs. 76,946 has
been raised.

(ii) A deceased person (who died in April 1975) had one-
fifth share interest as a partner in a family partnership business
having rental income from two big let out house properties it
Calcutta. The value of this share interest was computed at
Rs. 69,501, taking the book value of these properties  at
Rs. 1,62,727, as shown in the balance-sheet of the firm. The
market value of these . properties on ‘income-capitalisation’
method, by capitalising the net annual average maintainable rent
of Rs. 97,130 (after allowing one-third of the annual rents of
Rs. 145,695 as outgoings) at 12 times, was, however,
Rs. 11,65,560. This value of Rs. 11,65,560 of the properties
was to be adopted while computing the share interest of ~the
deceased partner, instead of Rs. 1,62,727. The incorrect com-
putation of the share interest of the deceased partner so made
led to under-assessment of his estate by Rs. 2,00,566 and conse-
quent undercharge of duty of Rs. 51,241, -

The Ministry of Finance have accepted the audit objection
in_principle. f , ‘

(iii) In the estate duty assessment, completed in March 1979
in respect of a deceased person (died in November 1963), the
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assessing officer took the value of lands measuring 312.24 acres
at Rs. 5,60,536 as per valuer’s report dated 22-11-1971. The
correct area of these lands was, however, 475.54 acres as shown
in the account filed by the accountable person in March 1965.
The omission to include the value of 163.30 acres of land valu-
ing Rs. 4,32,500 resulted in under-assessment of the estate by
Rs. 432,500 = with consequent ‘undercharge of duty of
Rs. 57,382.

The audit paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

4.31 Incorrect valuation of shares in companies

(i) Under the provisions of the Estate Duty Act, the
principal value of any property shall be estimated to be the price
which it would fetch if sold in the open market at the time of
the deceased’s death.

In the estate duty assessment of an individual, who died on
26th December 1975, the value of 2,500 equity shares in a
company was computed at the rate of Rs. 10.50 per share while
the shares were quoted in the stock exchange at Rs. 24.50, as
on 31st December 1975. The shares were, thus, undervalued
by Rs. 35,000. This, along with other minor mistakes, resulted
in short computation of the value of his estate by Rs. 38,000
and short levy of duty of Rs. 29,214.

The Ministry of Finance have accepted these mistakes.

(ii) In paragraph 4.24 of this Audit Report, the correct
method of valuation of unquoted equity shares of companies for
levy of gifttax has been pointed out. The same method is
applicable to valuation of unquoted equity shares for levy of estate
duty, as the provisions in this regard in the Estate Duty Act are



»156

similar.  The extension of the provisions of a wealth-tax rule in

regard to valuation of such shares to estate duty cases was
withdrawn in Octeber, 1974.

- However, in the case of a deceased person, who died on
25th . November, 1976, the assessing officer, while computing in
August, 1978 the value of unquoted equity shares in companies,
comprised in his estate, incorrectly applied the wealth-tax rulé
and based the valuation on the book value of the assets of the
company and allowed discount for non-declaration of dividends
by the company. The valuation of these shares was. to be done
on the basis of market value of assets of the company, including
the value of its goodwill. In the absence of the market value
of assets and goodwill of the company having been ascertained
and placed on record, the under-assessment of estate duty of
Rs. 27,510 resulting from incorrect allowance of discount .of
Rs. 91,700 alone was pointed out in audit in December 1979.

The Ministry of Finance have stated (Deécember 1980) that

the Controller of Estate Duty has been directed to look into the
undervaluation.

4.32 Inearrect computation . of the principal value: of e.rtm f

) "Under the provisions of the Estate Duty Act, 1953,
property comprised in a gift, whenever made, .in which the domor
retains some interest or benefit, is deemed to pass on his death
as part of his estate and is accordm,ly liable to estate duty.
Blending by a deceased person of his self-acquiréd property with
common property of the Hindu undivided family, of which he
was a member, would be a disposition liable to estate duty as

it amonnted to gift from wlnch the donor was not entxrely
excluded. . s o ¥ fivx

: hthecaseofapersouwhompmdonwth&pwmbﬂ
1976;ﬂxcprmmpnlvahwctthcmtcpmgonbism
inclusive of the share of his lineal descendants in the property
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of his Hindu undivided family, was assessed at Rs. 8,41,624
on 25th July, 1978. The property of the Hindu undivided family
considered in the! assessment comprised a house valued ' at
Rsy 444,211 which had been the individual property of the
deceased person but which, before his death, had been biended
by him on 1st April, 1970 with the common property of the
farnily. consisting of self, his three sons and wife. The effect of
incotréctly treating the property as belonging to the Hindu
undivided family was that his wife’s 1/5th share was' excluded
from the estate and lineal descendants’ 3/5th share in it was
included in the principal value of his estate only for rate purposes.
As' the conversion of the seli-acquired property into joint family
propefty amounted to disposition in favour  of relatives from
which the donor was not completely excluded, its total assessable
value: (Rs. 3,44,211) (after allowing admissible exemption of
Rs. one lakh for self-residence) was includible in the value of
his ‘estate.  ©Omission- to: do so resulted -in under-computation
of the value of his estate and consequent short levy of estate
duty of Rs. 57.896. i

The Ministry of Finance have stated that the Controller is
being requested to take necessary remédi,a! action.

(ii) A male who, for the time being, is the sole surviving
coparcener in a Hindu undivided family coverned by the
Mitakshara School of Hindu Law. is competent to alienate the
coparcenary property in the same way and to the same extent
as his separate property and the alienation cannot be questioned
by the female members of the family or by a son. if any. born
to or adopted by him subsequent to -alienation.. On the death
of such a sole coparcener, the whole of his property including the
coparcenary property, passes by “sdccession to his heirs and, as
such, the whole of his estate is assessable to estate duty. This
well-settled position at law was laid down also in the Board’s
circular instructions issued in Octobqgl959 andnxe;t?rated in
]\ﬂy :1976' : : \ ‘ﬂ‘*w 4 “ff‘:’ ¥ 1

+ A deceased kertha of ‘o ‘Hindu undivi family was a sole
surviving coparcencr and the family comprised him and his wife.
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On his death on 1st August, 1974, the value of the common
property of the family was computed as Rs. 4,53,732 in March
1979 and revised to Rs. 4,44,732 in May 1979. The principal
value of the estate on the death of this sole coparcemer was
incorrectly computed at one-half of this value, viz. Rs. 2,22,366
instead of the whole of Rs. 4,44,732, in disregard of instructions
of the Board. The incorrect computation of the principal value
of the estate so made led to short levy of estate duty of
Rs. 42,347.

The Ministry of Finance have accepted the audit objection.

(iii) In computing the principal value of the estate of a
deceased person, who died on 1st March, 1975, the value of
life insurance policies was taken as Rs. 2,83,920 as per the
claim admitted by the Life Insurance Corporation of India.
From the gross value of the estate an amount of Rs. 84,052
was deducted as loans raised by the deceased person on these
policies. - It was pointed out in audit (January 1980) that no
deduction for the loans was allowable from the policy moneys
since the claim admitted by the Corporation was the net amount
payable after adjusting the outstanding loans. The deduction
of Rs. 84,052 thus wrongly made resulted in short levy of duty
of Rs. 25,135.

The audit paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1930).

(iv) In determining the principal value of the estate of a
deceased person at Rs. 3,67,518 in December 1978, an amount
of Rs. 63,000 representing a fixed deposit made by him during
his life-time was omitted to be included. This omission resulted
in short levy of estate duty of Rs.15,753.

The Ministry of Finance have accepted the audit objection.

(v) In another estate duty case, the value of certain properties
returned in the estate duty account filed by the accountable
person on 30th March, 1978 was omitted to be included in the
assessment completed on 20th December, 1978 The omission



159

resulted in short computation of the principal value of the
estate by Rs. 52,400 with consequent short levy of duty of
Rs. 13,100.

The Ministry of Finance have accepted the omission.
4.33 Non-levy of interest

Under the provisions of the Estate Duty Act, 1953, every
person accountable for estate duty is required to file an account
of the estate of a deceased person within six months of the date
of his death. The Controller of Estate Duty is, however,
cmpowered to extend this time-limit or certain terms inter alia
including payment of interest at the rate of 6 per cent per annum.
Further, estate duty in respect of an immovable property may,
at the option of the person accountable, be allowed to be paid
in instalments on payment of interest at the rate of 4 per cent
per annum or any higher interest yielded by the property.

In the case of a deceased person (date of death: 1st July,
1965), the accountable person applied for extension of time to
file the account of the estate and submitted the account on
25th March, 1966. In the assessment completed on 20th January,
1969, interest at the rate of 6 per cent per annum amounting
to. Rs. 62,022 for the period of extension allowed was levied
and collected. In November 1972, however, on an application
from the accountable person, this levy of interest was cancelled
on the ground that the extension of time granted for filing of
account had, in fact, not been communicated to the accountable
person and the levy of interest was incorrect. Further, while
cancelling the levy of interest on this technical ground, no action
to levy penalty for belated filing of account was considered by
the department. ; '

In the same case, the principal value of the estate was
assessed at Rs. 76.92,724, including immovable properties worth
Rs. 76,11,206 and a demand for duty of Rs. 52,81,015 was
raised which was payable before 24th February, 1969. In
March 1969, the accountable person approached the Department
seeking permission to pay part of the undisputed demand of
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Rs. 17 lakhs, imainly reférable to 'the immovable properties, ‘in
three annual 'instalments of Rs. 5 lakhs ‘each in March ‘#ach
year with interest at six per cent per annum. The' Controiler
acceded to. this request. However, in Septcmber, 1972, the
accountable person on the plea of difficulties in disposing of the
immovable properties, requested the department to waive: this
levy of interest at the rate of 6 per cent per annum for delayed
payment of  duty. The department thereupon reduced the
interest below even the prescribed minimum rate of 4 per cent
per annum and charged interest at the rate of 1.50 per cent per
annum amounting to Rs. 1,13.810. The correct amount of
interest chargeable was Rs. 5,32, 410 at the rate of 6 peci cent
or Rs. 3.54.940 at 4 per cent per annum, the minimum statutory
Tate. : ;

The audit paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

4.34 Mistakes in giving effect to appellate orders

(i) In the estate duty assessment of a deceased persom, who
‘died in August 1967, the value of her interest in two seitlements
on trust was included in the principal value of her estate. In
doing 50, the estate duty liability arising on the death of a life-
interest holder in one of the trusts was excluded. In January
1972, the Appellate Controller of Estate Duty held that the
interest of the decpased in this trust was not includible in her
estate. Consequently, the aforesaid estate duty liability was not
referable to an asset mcludible in the estate of the deccased
‘person and was not allowable as deduction. However, while
giving effect to these appellate orders in June 1972, this estate
duty liability was omitted to be disallowed. This omission led
to under-assessment of the: estate by Rs. 2,53,144 and short levy
#m d#i oi Rs» }36,572

; Thﬁ Mlnlﬁtm of ance have accepted the. au&t ob)ecum
mewmmfumam 1.28,9581135
tbeen raised. » QB R g0I7 0
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(ii) While giving effect to certain appellate orders in the case
of a deccased person, who died on 26th January, 1973, an
annuity deposit was included in the principal value of his estate
less by Rs. 27,462, the lineal descendants’ share of Rs. 40,191
Was omitted to be added for rate purposes and interest was not
levied on delayed payment of demands of duty. These omissions
resulted in short levy of duty of Rs. 45,504. On being pointed
out in audit in March 1980, the department accepted these
omissions in principle.

The audit paragraph was sent to the Ministry of Finance in
September 1980; their reply is awaited (December 1980).

D—INTEREST-TAX

4.35 Under the provisions of the Interest-tax Act, 1974, the
amount of interest, which accrues or arises to an assessee before
the 1st day of August 1974, shall not be taken into account in
computing the chargeable interest of the previous year.
Accordingly, the chargeable interest of an assessee (a State
Co-operative Bank) for the previous year from 1st July, 1974
to 30th June, 1975, relevant to the assessment year 1976-77, was
to be computed after excluding the interest accrued or arisen
for the month of July 1974. This was not done. Further, while
computing the chargeable interest for the period from August
1974 to June 1975, the assessing officer calculated the gross
chargeable interest (excluding the interest on Government
securities exempt under the Act) for 11 months on proportionate
basis with reference to the amounts received during the year as
shown in the profit and loss account. In doing so, the deductions
otherwise admissible towards duplication of interest, interest on
call deposits and interest received from banks, were allowed for
the whole year without restricting these deductions proportionately
to 11 months. These mistakes resulted in an undergasscssmcnt
of chargeable interest of Rs. 18,37,410 and of interest-tax of
Rs. 1,28,619. 5 i :
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The Ministry of Finance have accepted the audit objection
and stated (December 1980) that the assessment has been set
aside for being done afresh. ’

Wl i

NEW DELHI (R.S. GUPTA)
Theis 5. ol “2198T. Director of Receipt Audit.

Countersigned

-~

hod<aals

NEW DELHL .. - .. (GIAN PRAKASH)
The...21-2; 1981.  Comptroller and Auditor Genetal of India.
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