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PREFATORY REMARKS 

As mentioned in the prefatory remarks of Volume I of the Audit Report on Revenue 
Receipts of the Union Government, the result of audit of receipts under Direct Taxes are 
presented in this separate volume. The Report is arranged in the following order :-

(i) Chapter 1 sets out stati.stical information and reviews on Attachment of movable 
· properties towards recovery of taxes and their disposal, Functioning of valuation 

Cells and Outstancling audit obj~ctions. · 

(ii) Chapter 2 mentions the. results of audit of Corporation Tax and Surtax. 

(iii) Chapter 3 deals, similarly, with the points that arose in the audit of Income
tax-receipts; 

(iv) Chapter 4 covers points that arose in . the audit of Wealth-tax, Gift-tax and 
Estate Duty. This · chapter also incorporates a review on pendency of Estate 
Duty assessments and arrears in Estate Duty demands. 

The points brought out in)his Report!are those which have come to notice during the 
course of test audit. 

(v) 
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CHAPTER 1 

GENERAL 

1.01 Receipts under various Direct Taxes 

The total proceeds from Direct Taxes for the year 
1985-86 amounted to Rs. 5,621.83 crores out of which 
a sum of Rs. '1 ,865.18 crores was assigned to the 
States. The figures for the three years 1983-84, 
1984-85 and 1985-86 are given below : 

(In crores of rupees) 

1983-84 1984-85 1985-86 

020 Corporation Tax 2,492 . 73 2,555.89 2,865.08 
021 Taxes on Income other 

than Corporation tax 1,699 .13 1,927. 75 2,511.29 
023 Hotel Receipts Tax ·@ £ 0 .40 
024 Interest Tax 177.91 170.88 57. 70 
028 Other Taxes on Income 

and Expenditure s • •• 
031 Estate Duty 26.46 24.37 22 .26 
032 Taxes on Wealth 93.31 107.58 153.44 
033 Gift Tax 8.84 10.86 11 .66 

--
Gross total 4,498. 38 4,797. 33 5,621. 83 

Less share of net proceeds assigned to the States : 
lr\come-tax 1,171.64 1,231.47 1,846.38 
Estate Duty 16.57 20.20 18. 80 
Ho tel Receipts Tax 

Total 1,188. 21 1,251. 67 1865. 18 
Net Receipts 3,310. 17 3,545.66 

@The actual amount is Rs. 25,200. 
£The actual amount is Rs. 30,734. 
SThe actual amount is Rs. 36,163. 
*The actual amount is Rs. 48,880. 
**The actual amount is Rs. 67,156. 

3756.65 

The gross receipts under Direct Taxes during 
1985-86 \\ ent up by Rs. 824.50 crores when com-. . 
pared with the receipts during 1984-85 as against an 
·increase of Rs. 298.95 crores in 1984-85 over those 
for 1983-84. Receipts . under Corporation Tax and 
Surtax registered an increase of Rs. 309.1 8 crores 
while receipts under "Taxes on income other than 
Corporation Tax" accounted for an increase of 
Rs. 583.54 crores. 

· i.02 Variations between budget estimates and actuals 

(i) The actuals for the year 1985-86 under the 
Major her1ds 020-Corporation tax, 021- Taxes on 
Income other than Corp9ration tax, 032- Taxes on 
Wealth and 033-Gift T~x exceed the budget esti
mates. 

The figures for the~ years from 1981-82 to 1985-86 
under the various heads are given bel~w : 

Year Budget Actuals Variation Percent-
estimates age of 

varia-
ti on 

(In crores of rupees) 

020- Corporation Tu 

1981-82 1,690 .00 1,969.96 270.96 16.56 
1982-83 2,382.00 2,184. 51 (- )197.49 (-)8.29 
1983-84 2,362.00 2,492. 73 130. 73 5.54 
1984-85 2,568 .00 2,555 .89 (-)12. 11 (- )0.47 
1985-86 2,804 .oo• 2,865 .08 61,08 2.18 

021- Taxes on Income other than 
Corporation ~ax 

1981-82 1,444.00 1,475.50 31.50 2 .18 
1982-83 1,562. 75 1,569. 72 6:91 0.45 
1983-84 1,669.60 1,699.13 29, 53 1. 75 
1984-85 1,746.00 1,927 . 75 181 . 75 10.41 
1985-86 1,964.00• 2,511 .29 547 .29 27 .87 
024-lnterest Tax 
1982-83 220.00 265.47 45 .47 20.67 
1983-84 156.00 177 .91 21.91 14.04 
1984-85 190.00 170 .88 (-) 19 .12 (- )10 .06 
1985-86 220.00• 57.70 (- )162.30 (-)73 .77 
031- Estate Duty 

1981-82 15 .00 20.31 5. 31 35.40 
1982-83 17 .00 20 .38 3. 38 19.88 
1983-84 19 .00 26. 46 7 .46 39.26 
1984-85 20 .00 24 .37 4 .37 21 .85 
1985-86 22.50• 22 .26 (-)0 .24 (-)1.07 

032-Taxes on Wealth 
1981-82 66. 00 78 . 12 12.12 18 .36 
1982-83 80.00 90. 37 10.37 12.96 
1983-84 90.00 93 .31 3.31 3.67 
1984-85 97.00 107.58 10.58 10.91 
1985-86 104.00* 153.44 49.44 47 . 54 

033- Gift Tax 

1981-82 6 . 25 7 .74 1.49 23 .84 
1982-83 6. 75 7 . 71 0.96 14.22 
1983-84 8 .50 8 .84 0 .34 4 .QO 
1984-85 8 .50 10.86 2 .36 27.76 
1985-86 100.0• 11 .66 1.66 16.60 

·--- - - - -
*Figures inoorporated from Explanatory Memorand.um on 
the Budget of the Central Government for 1985-86. 



(ii) The details of variations uncfer thf'. heads sub-
ordinate to the major Heads 020 and 021 for the year 
1985-86 are given below :-

Budget• Actuals Increase Percent-
(+)/ age of 
shortfall variation 
(-) 

(ln crores of rupees) 

020-Corporation Tax 
(i) Income-tax on 

companies 2,720.00 2.700.16 (-)19.84 (-)0. 73 
(ii) Surtax 74.00 70.16 (-)3.84 (-)5.19 

(iii) Surcharge 58.50 
(iv) Receipts awaiting 

transfer to other 
minor heads 

(v) Other receipts 10.00 36.26 26.26 262.60 
---

Total: 2,804.00 2,865 .08 61.07 2.18 

021-Taxes on income 
other than 
Corporation Tax 

(i) Income-tax 1712.00 .2324.78 612.78 35 .79 
(ii) Surcharge 237.00 159.37 (-)77.63 32.76 
(iii) Receipts awaiting 

transfer to other 
minor heads 1.11 1.11 100.00 

2 

(iv) Other receipts 15 .00 26.04 11.04 73.60 
(v) Deduct share 

of proceeds 
assigned to 
States 1,340. 37 1,846.38 506.01 37.75 

Total: 623.63 664.92 41.29 6.62 
----

*Figures incorporated from Explanatory Memorandum on the 
Budget of the Centra} Government for 1985-86. 

1.03 Analysis of collections 

Under the provisions of the Income-tax Act, 1961, 
income-tax is chargeable for ony assessment yea:r in 
respect. of the total income of the previous year at 
the rates prescribed in the annual Finance Act. The 
Act, however, provides for pre-assessment collection 
by way of deduction of tax at source, advance tax 
and payment of tax on self-assessment. The post
assessment collection is of residuary taxes not so 
paid. 

A. The break-up of ~otal collections of Corpora
tion Tax,' Sur-tax and Interest-tax from compc-nies and 
Taxes on income other than Corporation tax from 
non-companies, at pre-assessment and post-assess
ment stai;cs. dunng the year 1985-86* as furni:;!;ed by 
the Ministry of Finance is given below : 

Company Non-Company 

Corporation Surtax Interest Total Income tax To tal ' 
Tax 

Tax deducted at source 385.59 
Advance Tax 1,237.92 
Self-assessment 214. ll 
Regular assessmect 385.58 
Other receipts 31.50 
Total 2254. 70 
Refunds 445.80 
Net collections 1,808.90 

B. The details of tax collections from Government 
Companies · and corporations (including nationaiised 
banks) and foreign companies out of the company 
assessees in 'A' above, during the year 1985-86* fur
nished by the Ministry of Finance, are as under : 

(In crores of rupees) 

Government Foreign Others Total 
Companies Companies 
and Cor-
porations 

Advance-tax 329.37 41.32 360.33 731 .02 
Self-assessment 69.66 17.09 60.00 146.75 
Regu Jar assessment 99.19 25.51 58.58 183 . 28 
Sur-tax 21.78 0 .37 16.12 38.27 
Intetest-tax 20.42 1.69 1.32 23.43 

Total : 540.42 85. 98 496. 35 1,122 . 75 
*Figures f\lfn ishecl by the Ministry of Finance are provisional. 

upj gures as furnished by the Ministry of Finance. 

tax 
(lu crores of rupees) 

0.08 385 .67 512 .71 898.38 
49.513 .:: '... 44. 85 1,332.28 622 .23 1,954.51 
0.32 0.13 214.56 218.80 433.36 

13 .67 6.88 406. 13 152.02 558.15 
0.04 31.54 12.82 44.36 

63.58 51.90 2,370. 18 1,518.58 3,888. 76 
2.21 2. 19 450.20 202.60 652.80 

61.37 49.71 1,919.98 ' ·, 1,31 5. 98 3,235.96 

C. **The details of tax deduction at source during 
the year 1985-86* under broad categories are as 
under :-

Amount 
(ln crores of rupees) 

Salaries 
Interest on securities 
Dividends 
Interest 
Winnings from lottery or crorrssward puzzles. 
Winnings from horse races 
Payments to contractors and sub-contractors 
Insurance Commission . 
Payments to non-residents and others. 

Total 

152.70 
49.40 
46.06 
61.88 
1.82 
6.41 

100.45 
5.05 

35. 09 

458 .86 

)_. 

( 

"· 

.,,, 
' 

--



..__ . 
*Figures as furnished by M4iistry of Finance. 
••Figures furnished by the Ministry of Finance are provisional. 

1.04 Cost of collection 

(i) The expenditure inct·rred during the year 
1985-86 in collecting Corporatfon tax, .Taxes on In
come other than Corporation Tax and Interest Tax 
together with the corresponding figures for the pre
ceding three years, is as under :-

020- Corporation Tax 

1982-83 
1983-84 
1984-85 
1985-86 

021- Taxes on income etc. 
1982-83 
1983-84 
1984-85 
1985-86 

024-Interest Tax 
1982-83 
1983-84 
1984-85 
1985-86 

Gross Expendi-
Collection tu.re on 

collection 

(In cro,res of rupees) 

2,1 84.51 9 .02 
2,492. 73 10.37 
2,555. 89 11 .54 
2,865.08 12.76 

1,569 . 72 63. l7 

1,699 .13 72 .60 
1,927.75 80.81 
2,511 .29 89.30 

265.47 @ 

177.91 @ 

170.88 0 .01 
57.70 0.01 

@Figures were not furnished by the Controller G~neral of 
Accounts in the relevant years. 

(ji) The expenditure · incurred during the year 
1985-86 in collecting other direct truces, i.e., Taxes on 
Wealth, Gift-tax and Estat~ Duty together with the 

corresponding figures for the pr~ceding three years, is 
as under:-.. 

031-Estate Duty 
1982-83 
1983-84 

1984-85 
1985-86 

032-Taxes on Wealth 
1982-83 
1983-84 
1984-85 
1985-86 

033-Gift Tax 
1982-83 
1983-84 

1984-85 

1985-86 

1.05 Number of assessees 

(i) Income Tax 

Gross Expendi-
collections ture on 

collcctio9 
(In crores of rupees) 

20. 38 1.60 
26.46 1.84 
24.37 2.04 
22.26 2.26 

90.37 5.62 
93.31 6.45 

107.58 7 .18 
lSY.44 7.94 

7 .71 0.80 
8.84 0.92 . 

10.86 1.03 
11. 66 1.13 

Under the provisions of the Income-tax Act, 1961, 
tax is chargeable on the total income of tbe previous 
year of every person. The term 'person' includes an 
individual, a Hindu undivided family, a company, a 

, firm, ·an association of persons, or a body of indivi
duals, a local authority and an ar tificial juridical 
person, 



For the assessment year 1985-86 no income-tax 

· was payable on a total income not exceeding 

Rs. 15,000 except in the case of specified Hindu un

divided family, registered firms, co-opeative society, 

local authority and company when~ a lower limit is 

applicable. 

(a) The total number of assesses in · the. books of 

the depar~ment was J 7,57,112 as on 31 March 1986* 
as against 49,96,133 as on 31 March 1985. The 

4 

break-up of the assessees on the said two dates was 
as under :-

As on As 
31 March 31 March 
1985 1986* 

Individuals 36,46,638 1,3,53,839 
Hindu undivided families 2,60,084 86,839 
Firms 8, 74,912 2,66,184 
Companies 58,478 18,997 
Trusts 58,476 15,656 
Others 97,545 15,597 

--·- ----
Tota.I: 49,96,133 17,57,112 

*The figures furnished by the Ministry of Finance ·~re provi· 
s ional. 

(b) *The following table indicates the break-up of assessees according to slabs of iacome :
Individuals 

(i) Below taxable limit 

(ii) Above taxable limit but upto Rs. I ,00,000. 

(iii) Rs. 1,00,001 to Rs. 5,00,000. 

4,81 ,251 

8,66,960 

5,359 

269 (iv) Above Rs. 5,00,000 

Total: 13,53,839 

(ii) Surtax"" 

Under · the Companies (Profits) Surtax Act, 1964, 
surtax is levied on the 'Chargeable Profits' of a com
pany in so far as they exceed the statutory deduction, 
which is an amount equal to 10 per cent ( 15 per cent 
from 1 April 1977) of the capital of the company 
or Rs. two lakhs, whichever is greater. 

The number of Sur Tax i\Ssessees in the books of 
the department as furnished by the Ministry of 
Finance, for the last three years was as under : 

Year ending 

31 March 1984 

31 March 1985 

31 March 1986 

(iii) Interest-tax* 

No. of assessees 

442 

486 

559 

The number of assessees for interest-tax in the 
books of the department as furnished by the Ministry 
of Finance, for the last t11r~e years was as under : 

Year · ending 

3 I March 1984 

31 March 1985 

31 March 1986 

No. of assessees 
I7 
16 
17 

. *Figures furnisbcd by the Ministry of Finance are provisional. . 

Hindu un- Firms Companies Others Total 
divided 
families 

35,299 62,917 10,227 20,386 6,10,080 

50,974 1,91,285 6,517 10,410 l 1,26,146 

541 ll,554 1,340 430 19,224 

25 428 913 27 1,662 

86,839 2,66,184 18,997 31,253 17,57, 112 
- - -

(iv) Wealth-cax 

Under the provisions of the Wealth-tax Act, 1957, 
wealth-tax is levieq for every assessment year on the 
net wealth of every individual a_nd Hindu undivided 
family according to the rates specified in the Schedule 
to the Act. No wealth-tax is levied on companies with 
effect from 1 Apnl 1960. However, levy of wealth-tax 
on companies ha~ been revived in a limited way with 
effect from 1 April 1984. 

For the assessment year 1985-86, no wealth-tax 
was payable where the net wealth is less than Rs. 1.50 
lakhs. 

(a) The number of wealth-tax assessee.> in the 
books of the department as on 31 March, 1985 and 
31 March 1986* were as folows : 

As on As on 
31 March 31 March 

1985 1986* 

Individuals 4,29,976 1,13,072 
Hindu undivided families 66,359 18,491 
Companies 1,146 
Others 4,727** 109 

Total: 5,01 ,062 1,32,818 
----.---

*Figures furnished by the Ministry of Finance are provisional. 

•*Includes figure for companies also . 

-
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(b) *The following table indicates the break-up of 
assessees according to slabs of income ~ 

Indivi- Hindu Com- Others Total 
duals undivid- pani.es 

ed 
Families 

(i) Below taxable 
limit 32,450 5,684 

(ii) Above taxable 
limit but 
upto Rs. 
5,00,000 73,670 11,851 

(iii) Rs. 5,00,001 
to Rs. 
10,00,000 

(iv) Rs. 10,00,001 
to Rs. 

5,887 

15,00,000 620 

(v) Above Rs. 

15,00,000 445 

845 

64 

47 

Total: 1,13,072 18,491 

355 

632 

135 

12 

12 

1,146 

22 38,511 

71 86,224 

4 6,871 

4 700 

8 512 

109 1,32,818 

• Figures furnished by the Min istry of Finance are provisional. 

( v) Gift-tax 

Under the provlSlons of the Gift-tax Act, 1958, 
gift-tax is levied according to the rat~ specified in 
the Schedule for every assesment year in respect of 
gifts of movable or immovl_lble properties made by a 
person to another person' (including Hindu undivided 
family or a company or an association of persons or 
body of individuals whether incorporated or not) dur
ing the previous year. 

D uring the assessment year 1985-.86, no gift-tax 
was payable where the value of taxable gifts did not 
exceed Rs. 5,000. 

5 

T he number of gift-tax assessment cases for the 
years 1984-85 and 1985-86 were as fol'.ows ; 

1984-85 
1985-86* 

77,015 
16,786 

*Figures furnished by the Ministry of F inance are prO\ isional. 

(vi ) Estate Duty 

Under the provisions of the E state D uty Act, 1953, 
in the case of every person dying after 15 October 
1953, estate duty at rates fixed in accordance with 
section 35 of the Act is levied upon the principal value 
of the estate comprised of all property settled or not 
settled including agricu ltural land and which passes on 
the death. 

No estate duty is lcviable in respect'. of estate pass
ing on death occurring on or after 16 M:!rch 1985. 

During the assess1t1cnt year 1985-86, no estate duty 
was chargeable where the principal value of the estate 
passm~ on death, did .r.ot exceed Rs. 1,50,000. 

The number of estate duty assesment cases for ~he 
years 1984-85 and 1985-86 were as follows : 

1984-85 

1985-86* 

36,133 

6,383 
°Figure furnished by the M inistry of Finance is provisional. 

1.06 A rrears of csses<;ments 

The, limitation period for completion of assessments 
is 2 years in the case of Income-·rax, 4 years in the 
case of Wealth-tax and Gift-tax. 

( i ) Income-tax including Corporation-Wx 

(a) T he number of assessments comp!l!ted during 
the last five years were as under : 

Financial year Number of assessments for Number of assessments Percentage Number of assessments pending 
disposal completed • at !he end of the year 

Scrutiny Summary Total Scrutiny Summary Total Scrutiny Summary Total 

1981-82 72,08,405 72,08,405 45,47,716 45,47,716 63 .0 26,60,689 26,60,689 

1982-83 70,15,368 70,15,368 44,35,114 44,~5,1 14 63.2 25,80,254 25,80,254 

1983-84 63,92,824 68,92,824 48, 11 ,821. 48,11,821 69.8 20,81,003 20,81,003 

1984-85 66,44,955 66,44,955 53,89,217 53,89,217 81.1 12,55,738 12,55,738 

1985-86• .97,654 7,50,541 8,48,195 50,209 5,81,919 6,32,128 74.5 47,445 1,68,622 2,16,067 

*F igures furnished by Ministry of F inance are provisional. 



(b) Status-wise break-up of 
ments completed during the 
1985-86 was as under : 

incon:~-tax asscss
years 1984-85 and 

1984-85 1985-86• 

(i) Individuals 40,79,453 4,44,409 
(ii) Hindu undivided families 2,86,017 35,861 
(iii) Firms . 8,79,651 1,27,301 
(iv) Companies 64,059 7,098 
(v) Association of persons etc. 80,037 17,459 

Total 53,89,217 6,32,128 

(c) Status-wise and income range-wise break-up ot 
pend ency of assessments as on 31 March 19.86 * was 
as under: 
Sr. Status 
No. 

1. Companies 
2. Firms 
3. Individual 
4. Hindu undivided 

families 
5. Others 

Total : 

No. of pending assessments with income 

Upto 
Rs. 
1,00,000 

5,943 
39,454 

1,31,540 

14,456 
5,821 

1,97,214 

Rs. 1,00,001 
to Rs. 
5,00,000 

896 
8,013 
6,502 

771 
1,200 

17,382 

Over Rs. Total 
5,00,000 

760 7,599 
267 47,734 
319 1,38,361 

67 15,294 
58 7,079 

1,471 2,16,067 
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Status 
1981-82 

and earlier years 

(a) Company assessments 
(i) Regular 48 

272 (ii) Reopened/set aside 

(b) Non-company assessments 
(i) Regular 

(ii) Reopened/set aside 

913 

1,472 

Total 2,705 

•Figures furnished by the Ministry of Finance are provisional. 

The number of assessment cases to be finalised as 
on 31 March 1986 bemg provisional .is not compar
able to that at the close of the previous year. The 
number of assessments pending as 'On 31 March 1986 
was .2,16,067 (provisional) as compared to 12,55,738 
as on 31March1985 and 20,81 ,003 @ as orr 31 March 
1984. 

(ii) Wealth-tax, Gift-tax and Estate Dmy 
1. Wealth-tax 
(a) The number of wealth-tax assessments com

pleted during the year 1985-86~' was as under : 

No. of assessments No. of Percentage No.of 
for disposal assessments assessments 

completed pending 
at the 
end of 
year 

1,37,714 61,257 44 .4 76,457 

•Figures furnished by the Ministry of Finance are provisional. 
@Discrepancy is still under reconciliation by the Ministry of 
Finance. 

(d) Assessment y~ar·-wise position of pendency of 
income-tax assessments at the end of the last two 
years was as under : 

As on As on 
31 March 31 March 

1985 1986* 

l 981-82 and earlier years 28,378 2,705 

1982-83 82,967 l ,433 

1983-84 2,97,417 7,096 

1984-85 8,46,976 25,142 

1985-86 1,79,691 

Total 12,55,738 2,16,067 

•F igures furnished by the Ministry of Finance arc provisional. 

(e) Status-wise and year-wise break-ur. of pen
dency of income-tax assessments in respect of various 
assessment years · as on 31 March 1986':' was as 
under :-

1982-83 1983-84 1984-85 1985-86 Total 

39 208 1,580 5,277 7,152 
39 11 48 102 478 

889 6,560 23,289 1,74,135 2,05,786 
466 311 225 177 2,651 

1,433 7,096 25,142 1,79,691 2,16,067 

(b) Status-wise break-up of the w~alth-tax ~ssess
ments completed during the years 1984-85 and 
1985-8(.* were as under : 

No. of assessments completed 
Status during 

1984-85 1985-86* 
(i) Individual 4,15,799 51,268 
(ii) Hindu undivided families 58,273 ·8,086 
(iii) Companies • • 487 
(iv) Others 1,761.. 1,416 

Total 4,75,833 61 ,257 

( c ) Assessment year-wise position o~ pendency of 
assessments at the end of 1985-86* was as under : 

Year Number of assessments 

Regular Reopend/ Total 
set aside 

1981-82 and earlier years 1,165 2,031 3,196 
1982-83 7,502 128 7,630 
1983-84 10,607 79 10,686 
1984-85 17,557 83 17,640 
1985-86 37,223 82 37,305 

Total 74,054 2,403 76,457 
*Figures furnished by the Ministry of Finance are provisional. 
••Includes figure for companies also. 

' 
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(.d) Status-wise and wealth range-wise break-up or 
pendency of wealth tax assessments at the end of 
1985-86* was· a.s under : 

No. of pending assessments 

Wealth range Status Total 

lnd ivi- HUFs Com- Other~ 

dual panics 

Upto Rs. 2,50,000 30,442 5,847 1,257 4,208 41,754 
Rs. 2,50,001 to 
Rs. 5,00,000 24,975 4,520 255 21 29,77t 
Rs. 5,00,001 to ),003 690 51 3.744 
Rs. 10,00,00 
Rs. 10,00,00t to 515 127 23 2 667 
Rs. 15,00,000 
Over Rs. 15 lakhs 399 11 2 9 521 

Total 59,334 11 ,296 1,595 4,232 76,457 

• Figures furnished by the Ministry of Finance are provisional. 

2 . Gift-ta:c 

(a) The number of gift-tax assessments completed 
during the year J 985-86* was as under : 

No. of assess- No. of Percentage No. of assess-
mcnts for assessments ments pending 

disposal completed at the end of 
year 

16,786 10,813 64.4 5,973 

(b) Assessment year-wise position qf pendency of 

assessments at the end of 1985-86* was as under 

Assessment year 

1981-82 and earlier years 

1982-83 

1983-84 

1984-85 

1985-86 
Total 

3. E.sta(e D11ty 

Number of Assessments 

Regular 

49 

329 

537 

901 

4,067 
5.883 

Reopcnd/ 
set aside 

76 
7 

6 

90 

Total 

. 125 

336 

543 

902 

4,067 
5,973 

(a) The number .of estate . duty assessrnenrs com
pleted cbring the year 1985-86* was as under : 

o. of assessments 
fe r disposal 

6,383 

o. of Percentage No. of 
assessments assessments 
completed for d is-

5,301 83 :o 

posal at 
the end of 

year 

1,082 

*Figures furnished by the Mioistry of F inance are provisional. 
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(b) *The number of assessments con_1pletcd accord
ing to range of principal value of estate was :,s under : 

Principal value of estate 

tlpto Rs. 5 lakhs 
Rs. 5,00,0QI to Rs. 10 lakhs 
R . !0,00,001 to Rs. 15,00,000 . 
Above Rs. 15 lakhs 

Total 

Number of 
assessments 

completed 

5,180 
107 
II 
3 

5,301 
*Figures furnished by the M inimy of Finance are provisional. 

. ") 

( c) Assessment year-wise position of pendency of 
assessments at the end of 1985-86* was as under 

Assessment year Number of assessments 

Regtllar Reopened/ 
set aside 

Tota l 

1981-82 and earlier years 
1982-83 
1983-84 
1984-85 
1985-86 

.Total 

456 
148 
147 
104 
125 
980 

94 
8 

102 

550 
156 
147 
104 
125 

1,082 

( d) Estate value-wise pendency of as3essmeots at 
the end of 1985-86* was as under 

Principal value of estate 

Upto Rs. 5 lakhs 
Rs. 5,00,001 to Rs. I 0 Jakhs 
Rs. 10,00,001 to Rs. 15 lakhs 

Over Rs. 15 lakhs 

Total 

Number of 
assessments 

789 
257 

34 
2 

1,082 
*Figures furnished by the Ministry of ~inance.are provisional. 

4 . Surtax 

(a) The number of surtax assessm~nt!> completed 
during 1 hr year 1985-86·~ was as under : 

No. of assessments for No. of Percentage No. of 
disposal assessments assessments 

completed pending 
at the end 
of year 

695 200 28.7 495 

(b) Assessment year:wise fiOsition of pendency of 
assessments at the. end of the year 1985-86"' was as 
under : 

Assessment year 

1981-82 and earlier years 
1982-83 
1983-84 
1984-85 
1985-86 

TOt\11 

Number 
of 
assessments 

168 
39 
83 
99 

lOfi 

495 
•Figures furnished by the Ministry of Finance are provisiona l. 



5. Interest-tax 

(a) The m.imber of irtterest-tax assessments com::
pleted during the year 1985-86* was as under : 

No. of assessments for No. of Percentage No. of 
disposal assessments assessments 

compfoted pendiag at 
ttie end of 

year 

38 J6 42.1 22 

(b) Assessment year-wise position of pendency l'f 
assessments at the end of the year 1985-86• was as 
under: 

Assessment year 

1981-82 and earlier years 
1982-83 
1983-84 
1984-85 
1985-86 

Total 

Number of 
assessments 

7 
I 
3 
5 
6 

22 

•Fi.gures furnished by the Ministry of Finance are provisional. 

1.07 Arrears of tax demands 

10.07.01 The Income-tax Act, 1961 provides 
that wben any tax, interest, penalty, fine or any other 
sum is payable in consequence of any order passed 
under the Act, a notice of demand shall be :;erved 
upon the assessee. The amount specifi~d as payable 
in the notice of demand has to be paid within 35 days 
unless the t irn~ for payment is extended by the In
come-tax Officer on application made by -the assessee. 
The Act has been amended \_Vith t'.ffect from 1 October 
1975 to provide that an appeal against an assessment 
order would be barred unless the admitted portion of 
the ta x. has been paid before filing the appeal. 

(i) * Corporation-tax ( including Surtax) and Tn
come-tax 

(a)· *The total' demand of tax raised and remaining 
uncotlected as on 31 March 1986 was R s. 2,276.53** 
crores rwr of which arrears of Rs. l ,022.59 related tc 

Company cases 
.. 

No. of Gross Net 

8 

cases a rrears arrears 
Upto Rs. i lakh in each case 1,09,571 221 .79 107.25 
Over Rs. l lakh upto Rs. 5 lakhs in 
each case 3.852 87 . 19 52 .23 
Over Rs. 5 lakhs upto Rs. 10 lakhs 
in each case 999 68.35 37.28 
Over Rs. 10 lakhs upto Rs. 25 lakhs 
in eacT1 case 686 112.55 49.40 
Over Rs. 25 lakhs in each case 616 673.79 202.35 . 

Total 1, 15,'724 4,163. 67 448. 51 

• 

cornpanie•.. The arrears included 630; 13 crores in 
respect of which the permissible period cf 35 days had 
not ~xpir~d as on 31 March 1986, R s. 17.96 crores 
Claimed to ha'{e been paid but remaiqing to ~e veri-

. fied/adjusted, Rs . .155.07** crorcs stayed; kept in abe
yance ~nd Rs. 24.72 crores for whk h ins!alments h;:id 
been granted and instalments not fallen due. 

(b) *The detaj]s of demands of Income-tax (in
cludin'g Corporation-tax) stayed/ kept in abeyance as 
on 31 M~rch 1986, were as under : 

(J) By Courts 

(Cn crores of rupees) 

47 .52 
(2) Under Section 245F(2) (applications to Settle

ment Commission) 
(3) By Tribunal 
(4) By Income-tax authorities due to : 

(i) Appeals and revisions 
(ii) Double Income-tax claims 

(iii) Restriction on remittauces-Section 220(7) 
(iv) Other reasons · 

Total 

30 . 38 
17 .59 

190. 36 
17.47 
2 .57 

379 .02 

684.91** 

*Figures furn ished by the Ministry of Finance are provisional. 
.. Figures are under reconciliation by the Min istry of Finance. 

(c) *The amounts of Corporation-tax, Income-tax, 
interest and penalty making up the gross arrears and 
the year-wise details thereof are given below : · 

Corpo- Income In- Penalty Total 
ratioa lax terest 
tax 

(In crores of rupees) 

Arrea rs of 1981-82 
and earlier years 48.96 161. 37 92.31 52. 01 354.65 

1982-83 16.05 43 . 15 27.85 8.60 95.65 
1983-84 76.06 66.88 50 .00 16.08 209.02 
1984-85 148 . 17 195.51 158.21 24. 26 526 . 15 

1985-86 598 .57 433.30 365 . 72 42.66 1440.Ji 

Total : 887. 81 900.21 694 . 16 143 .61 2625.79 

(d) The following rable gives the break-up o( the 
gross arrears of Rs. 2625.79 crores by certain c;1abs· 
of inc0me. 

(ln crorcs of Rs.) 
Non-company cases Total 

No. of G ross Net No. of Gross Net 
cases arrears arrears cases arrears arrears 

27,75,754 739. l l 413.27 28.85.325 960 .go 520.52 

11 ,11 8 165 .08 103.84 14.970 252.27 156 .07 

1, 181 8 1. 73 48.31 2,180 150.08 85.59 

758 120 .57 61.30 6,444 '.!33 . .1 2 I JO. 70 
8,129 355 .63 145.35 8,745 1,029.42 :147.70 

27,96,940 1,462 . 12 772.07 29,12,664 2,625. 79 1,220 :58 

) 

t 
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(ii) *The amounts ot lnterest-tax in arrears and the 
year-wise break-up thereof are giv~n below : 

ArreaTS of 1981-82 and earlier ~ars 
1982-83 
1983-84 
1984-85 
1985-86 

No. of cases 

793 
669 

J 121 
2377 
7444 

Amount 
(in crores 
of rupees) 

0.62 
0. 16 
0.29 

20.1 l 
33 .37 

•Figures fu rnisbed by the Minislry of Finance are provisional. 
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(iii) *Other Direct Taxes ~Wealth-tax, .Gift-:.tax 

and Estate duty) . 

T he following table gives the year-wise arrears ot 

demands ou tstanding and the number of cases relating· 

the~eto under the three other direct taxes, i .e., wealth

tax, gift- tax and estate duty, as on 31 March 1986 : 

(Amoun t in Jakbs of rupees) 
Wealth-tax Gift-tax Estate Duty 

Number 

J 981-82 !Ind earlier years -52,885 

1982-83 26,366 

1983-84 36,394 

1984-85 36,976 

1985-86 56,659 

Total 2,09,-280 

*Figures furnished by the Ministry of Finance are provisional. 

l.07.02 Under the provisions of the Income-tax 
Act, 1961, every demand of tax, interest, .Penalty or 
:fine payable under the Act should be paid witbip thi rty 
five days of the service of notice of demand. On the 
default of an assessee in this respect, the Incume-~ax 
Officer may forward a certificate specifying the de
mand in arrears to the Tax R ecovery Officer for re
covery of the demand. The Tax Recovery Officer 
will serve a notice on the defaulter requiring h1m tn 
pay tbe demand '?>'ithin fifteen days. If the amount 
mentioned in the notice is not paid within the tiine 

. specified therein or. within such further time as the 
Tax Recovery Officer may grant in bis discretion, lhe. 
Tax R ecovery O'fficer shall proceed to realise the 
a mount together with in terest at the rate of 12 per 
cent (15 per cent from Jst October J984) on the 
outstandings till the date of recovery by one or more 
of the· following modes : 

(a) by atta.chment and sale of the defaulter 's 
movab!~ property; 

(b) by attachment and. sale of the defaulter's 
immovable property; 

( c) by arrest of the defaulter- and bis detention 
in prison; 

(d) by . appointing a receiver for tb e management 
of t.hc del'aulter' movable and immovable 
proper! ies. 

Amount Number Amount 'Number Amount 

3,769.62 14,166 389. 17 6,495 658.68 

875.97 4,147 61.61 1,763 147. 56 

2,034 .48 4,333 97.96 2,474 229.54 

2,772 .80 6,999 141.44 3,060 598 .04 

4,240. 12 15,493 300.52 7,967 ' 1,160.44 

13,692.99 45,138 990. 70 21,759 2,794.26 

*The tax. demands certified to the Tax Recovery 
Officers and the progress of recovery to . end of 
1985-86 are given in the· following table :~ 

Year 

1981-82 
19.82-83 
1983-84 
19.84-85 
1985-86 

Demand Certified 

Al the D uring Total 
begin- tbe 
ning of year 
the 
year 

(In 
85 .82 32.'28 11 8. 10 
94.71 21.92 11 6.63 

107 .21 39.98 147. 19 
J 15 . 76 65 .42 18 l . LS 
129. 30 67 '. 07 196.37 

Demand Balance 
recover- at the 

eel dur- end of 
ing the the . 
year year 

crores of rupees) 
23 .39 94.7l 
29.89 86.74 
31.43 115 . 76 
53.86 127.32 
46.44 149.93 

J .07.03 Disposal of attached property 

*Year-wise details of attached properties ~waiting 

disposal at the end of 1985-86 as. furnished by · the .· 
M inistry of Finance were as under : 

Year of Number of cases 
attach- Total 
ment Movable Immovable 

No. Amount No. Amount N o. Amount 

1981-82 
and earlier (In crores of rupees) 
years 244 0.53 268' 4.41 512 4.94 
1982-83 144 0. 14 215 3 . 15 359 3.29 
'1983-84 54 0 .03 179 2.43 233 2.46 
1984-85 105 0. 16 268 4.03 373 4.19 
1985-86 325 2. 13 443 5.67 768 7 .'80 

*Figures furn ished by the Ministry of F inance are provisional. 



A ttachmem of movable proper! ies towards recovery 
of taxes and their disposal 

I. The proceedings for recovery of any sum pay
able under the Act shall not be commenced after the 
expiration of one year (3 years from 1 October 1984) 
from the last day of the fi nancial year in which the 
demand is made or in which the assessee is deemed 
to be in default. 

The pro~ed ure prescribed for th~ ·attachment of 
movable properties and their disposal require the 
following : · 

· l. M aintenance of Control Registers. 

? Issue of tax recovery certificate by the Income
tax Officer and furnishing by him of a detailed list of 
movable properties belonging to the defaulter. 

3. l ssue of demand noticcs/ wa'rrants for attach
t rnent in time and their service/execution thereof. 

4. Atwd:ment of the properties by actual seizure, 
where the arrears are not paid within a reasonable 
time. 

5. Preparation of an inventory of the. art icles 
attached by actual seizure and valuat ion of jewellery 
and precious stones by a registered valu~r. 

6. R emoval of the attached properties to o1lice 
p remises or in the case of heavy ai:ticles, leaving them 
in the custody of the defaulter" with the approval of 
the Tax Recovery Officer in the execution of a duly 
stamped bond.· (Sap~rdnama) 

7. Issue of a proclamation of sale and sale 
public auction. 

by 

II. In the Report of the Comptroller and Auditor 
General of India for the year 1984-85, the results of 
a review on the disposal of immovable {1roperties 
attached towa~ds tax recovery was incorporated, high
lighting the delays and deficiencies in the disposol of 
the properties after they are attached and the non/ 
defecti.ve maintenance of the. pres_cribed regi!>ters. 

A review of the records relating to tht.! movable 
proper ties a ttached was conducted in Audi~ during 
the yec:r 1985-86 in the differen~ Commissioners' 
cha rges and case . studies undertaken in respect of a 
few hardcore ite.llls , both in terms of the age of the 
arrears and ~,!ieir magnitude. The results of the review 
are summ arised. in the following paragraphs : 

I . Pende11cy in dispas~/s : . 
T he number of movable properties attached towa rd:> 

t.ax recovery and awaitin_g disposal as at the end of 
M~rch 1986 was 3978 in 28 Commissioners' charges. 

IO 

An analysis of the properties on the basis of their age 
after they are attached (table below J indicated Urnt 

138 properties (attached ) were as old as IO years and 
269 properties were attached towards recovery of 
arrears of tax of R s. 10 lakhs and above in each cose. 
T he following are the details Commissionerwise 

Properties att~hed and awaiting disposal. 

State Com- Number of Properties Total Extent 
mis- of 
sioncrs More 5-lO Less arrears 
charges than years than of 

10 5 years ta.\ 

years. 
(In lakhs of rupees) 

2 3 4 5 6 7 

Maharashtra 4 104* 91 2383 2578 768 . 23 
West Bengal SA 35 478 521 483.00 
Uttar 
Pradesh 4 5 - 26~ 270 63.73 
Tamil Nadu I 36 37 1103. 36 
Karuataka 2 47 48 53.75 
Madhya 
Pradesh 2 !SB 21 4 40 197 .11 
Kerala 2 22 22 5.65 
Andhra 
Pradesh 3 5 15 73 93 51.51 
Punjab 3 6 34 41 22.92 
Gujarat 9 148 157 507.00 
Haryaoa I 21 21 17.7 1 
Rajasthan 2 98 99 14 .26 
Jarnmu & 
Kashmir I I l.16 
New Delhi 4 46 50 180.76 

Notes A-Out of 8 B-Range No. of pro-
•over 20 years the range of of delay perties 

15- 20 years II delay for 4 - - -
10-15 years 92 is J 5- 20 yea;s 10-15 year 15 

--
104 

2. Maintenance of Control R egisters: 

In order to keep watch of the execution of warrant 
of attachment of movable properties, custody and 
disposal of the properties by sale or otherwise, 
departmental instructions require the maintenance of 
the following registers : 

(a) Register of movables attached and sold ; 

(b) Execution register; 

( c) Custody register ; 

(a) Register of movables aLcached aitd sold 

This register gives information regarding the name 
of the defaulter, amount of arrears, date of attachment, 
description of the property attached, estimated value 

f 
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of the property, da te of sale etc. It is generally noticed 
that this register was either not maintained or was not 
maintained in the pres.cribed manner. One of the 
important cohimns of the register providing for the 
estimated value· of each property was invariably not 
filled i'n. The broad details are : 

State N o. of Tax No. of offices 
R ecovery offices where the 
t.:st checked registers were 

wanting/ 
defective 

2 3 
- ----· 

Maharashtra 44 34 
West Bengal 43 .43 
Uttar Pradesh 12 9 
Tamil Nadu 12 11 
Karnataka 5 Nil 
Madhya Pradesh 6 3 
Ki;rala 4 3" 
Andhra Pradesh 6 6 
Punjab 8 5 
Gujarat 13 13 
Haryana l . N il 
Bihar 6 6 
Rajas than 7 7 
New Delhi 4 4. 
Jammu & Kashmir I 

---· 
NOTE : *In the remain ing I charge, the Register is brought into 

use only from 31-12- 1985. 

( b) Execution R egister 

This register is intended to have a watch on the 
issue of the warrants and their execution . by the 
attaching officer. The test che<;:k has revealed that 
in 134 charges this register was not maintained or 
was maintained in a defective manner. 

( c) Custody R'!gis~er . 

This register gives the particulars of the articles 
attached . In 124 charges test checked, where this 
register was not maintained or was maintained in• 
defective · manner, the seized articles were al1owed 
to remain with the defaulters for want . of 

· conveyance to transport the articles/or a strong 
room to safely store the articles. 

Non/improper maintenance of the Control Registers 
would lead to inadequate con trol b~ing ·exercised by · 
tbe department in the matter of attachment and dis
posal of the properties, besides leading to inordinate 
delays in the disposal of the properties and consequent 
loss to Government by depreciation etc. 

~· Lack of co-ordination betwtten the . Income-tax 
Officers and Tax R ecovery Officers · 

According to the instructions issued by the Central 
. Bonrd of Direct Taxes in February 1978 and J uly 
1983, the Income-tax Officer shall, along with the tax 
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recovery certificate ·furnish to the Tax Recovery Officer 
a detailed list of all movable and immovable properties 
belonging to the defaulter for necessary action for 
attachment of the properties and their sale towards 
re'!_lisation . of the demand shown in the tax recovery 
certificate . In Tamil Nadu, Punjab, Uttar Pradesh, 
Maharashtra, Rajasthan, J ammu and Kashmir, 
Chandigarh (Union terri tory) Kerala and New Delhi 
charges, this requirement was not complied wi th or 
complied with after long delays. Besides, the Income
tax Officers should also promptly communicate to tlie 
Tax Recovery Officers the variation in demands on 
account of rectjfication, reviSion, appeals etc. collec
tions made by adjustment of refunds or ot'.1.erwise [ind 
t he Income-tax Officers and the Tax R ec;:overy Offieers 
should periodically reconcile the ·registers of tax reco
very certifi~ates . This procedure was seldom followed. 

4. Delays in issue of tax •1·ecovery certificates and 
co1?um;11cei11ent of tax recovery proceedings 

The existing procedure requires that the Income-tax 
Officer shall forward to the Tax Recovery Officer a 
tax recovery certificate specifying the net amount of 

arrears payable by a defaulter well within time so that 
the demand does not become barred by limitation of 
time. The test check in au~it generally revealed consi
derable delays in the issue of tax recovery crtificates, 
issue of demand notices as also issue of warrants of 
a ttachments. · 

5. Causes for delays in the disposal of pro perties 
attached 

The delays in the disposal of the movable properties, 
as the review had indicated, were inter-alia, mainly . 
caused by one or more of the following : 

(a) Commissioners' gra'nting stay orders due to 
appeals pending before 'appellate authorities ; 

(b) Department not asking the Courts for 
expeditious disposal of the cases pending in 
Courts for long years ; · 

( c) Defective service of a ttachment orders ; 

(d) Permission granted to pay the arrears in 
instalments iii some cases even lift ing the 
attachment orders, but generally not kept 
up by the defaulters ; 

( e) Frequent chang<ts in the jurisdiction of Tax 
R ecovery Officers ; 

( f) Want of r eal ownership details of the 
· properties attached : 



(g) Others-

(i) Lack of follow-up action with the Court / 
Public Officer with a view to rt:alising the 
deposits held by them ; 

( ii) Non-availability of-

(1) Correct particuli?rs of debtors/ com
p anies (for share certificates) and their 
addresses ; · · 

(2) Share script details ; 

(3 ) Bauk account numbers/enough credil 
balances in the case of bank 

. attachments. 

( iii) Want of any bidder or a low bid only in 
the auction sale after advertisements in 
the newspaper, and 

(iv) Omission to indicate the correct name as 
for the LIC policy. 

III. Case studies of certain old and high-value case.s 
from selected cllarges. 

(a) Tan:ril Nadu 

Movable properties comprising 37 items involving 
Rs. 11.03 crores in 13 charges in the jurisdiction of 

_the various Commissioners in this charge were awaiting 
disposal as at the end of March 1.986 . 

The details of some of the qses are given below :...,-

Defaulter Amount of Assessment 
arrears years involved 

(in lakbs of 
rupees) 

A 83 .8 1 1963-64 to 
. 1975-76 

B 21. 57 1964-65 · to 
1970-71 

c 27 .29 1965-66 to 
. 1971-72 

D 12.75 1963-64 to 
1973-74 

Case A : In the case of the assessee, the recovery 
certificates were issued between August 1978 and 
February 1983, but since then the only collection so 
far made .is a sum of R s. 2.31 la'khs by way of sale 
on 28 February 1986 of 22,540. shares of a Mill after 
attachment of R s. 75 ,290 on 5 F ebruary · 1983 in 
respect of unpaid dividends. Curios of the value of 
R s. 12.77 lakhs were seized during-an income-tax raid 
conducted in l 975. T hey were allowed to remain in 
the custody of the defaulter in his premises/gm-den/ 
verandah . T he prescribed Sapurdnama (duly stamped 
bond) was, however, not executed. The curios could 
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not be put to auction ot sold to realtse the tax ::,irrears 
so far, as . the statement of issue of the curios seized 
ha~ not been reconciled by the Income-tax Officer. No 
action was alsO' taken to att,ach the other valuables 

.viz. jeweiJery (Rs. 80,000), house bold forniture 
(R s. 97,000) reported m October 1982 by the 
In~ome-tax Officer. 

Case B : In this case, the recovery certificates were 
issued in March 1973/ F ebruary 1974 and notices of 
demand in August 1973-74. The Income-tax Officer 
communicated. the details ot t he assets held by the 
defaulter in February 1974 and the Commissioner of 
lncome-tax issued instruction in Augu'st 1974. The 
Tax R ecovery Officer attached the share certi.ficat~s 

and fixed deposits in October / November 1974. The 
defaulter's appeals to the Appellate Tribunal/ Madras 
'High Court on the ground that lhe income ,of the 
trust ' . is exempt from income-tax, however, failed. 
Nevertheless, no action ~ad so far been taken to 
realise the properties attached to the extent of the 
a-rrears of R s. 17 .85 lakhs. 

Case C : In this case, a registered firm, a sum of 
Rs. 4.73 lakhs lying with the Madras High Court was 
attached in April 1978 but this amount could · not be 
realised due to stay obtained by an unsecured creditor 
to the firm . The a rrea rs got reduced to Rs. 12.39 lakhs 
as on 30 August 1983 due to reduction in ~peals and 
furthe~ collections made and the attachment order 
issued in Apri l J 978 was treated as closed. No action 
was, however, take'n to ~sue I.! fresh attachment order 
in respect of the Court D eposit to realise the balance 
amount of R s. 12.39 lakhs (approx). No action was 
also taken to fo!Jow up the attach11)ent order· served 
in June 1985 on Dir•ector, D oordarshan Kendra, 
Madras attaching the royalty payable to the defaulter 
for a fil.m. Besides, as instructed by the fospecting 
Assistant Commissioner of the concerned Range no 
action was taken to collect the particulars of the films 
produced by the assessee ancl atta·cb !he negatives of 
the films. 

Case D : In the case of the assessee, a firm, 72 
buses belongi ng to the firm shared and run indivi
dually by the 4 partners were attached in August 
1969 and September 1969. The defaulter on the 
execution of a Sapurdnama. was alloweq to retain the 
attached buses for their beneficial use against payment 
ot a sum of Rs. 500 per day. The default.er fmled to 
keep to th~ dates of the arrangement and the buses 

. were attached again in April 1970. Tbe instalment 
scheme was granted for a second time in. March 1971. 
E ven then t h ~ assessee defaulted but no action was 
taken to d ispose of the buses and to realise the arrears 
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of taxes. Meanwhile, in October 1977, the Tchsildar 
sold 5 buses for Rs. 43,938 and kept the amount in 
.l{evenue Deposit. The amount is yet to be realised 
from the Tehsildar, lhough buses were already under 
attacheroent by the Income-tax Department. Jn this 
case, tile correct amount of arrears is also not known. 

(b) Madhya Pradesh 

In this charge, 40 properties in respect of l 9 de
faulters attached towards recovery of tax arrears of 
R s. 1.97 cr9re" were awaiting disposal as en 31 March 
I986. . 

The following are the details of. some of the cases 
reviewed in Audit (records in respect of J 3 prooertir><: 
were not made available to aodit) . 

.Defaulter 

E 

p 

G 

H 

Amount of 
arrears 
(in lakhs 
of rupees) . 

108.00 

157.64 

2ll. 76 

l.86 

20.32 

Assessment years 
involved 

1957 to 1980-8 1 

1944-45 to 1949-50 and 
1955-56 

1958-59 to 1982-83 

1977-78 

1971-72 to 1976-77 

Case E : The Wealth-tax assessments 111 this case 
for the years 1957-58 .to. 1961-62 were completed ex
parte in January l 962 as no returns were tiled despite 
issue of no tices. In appeal, the Tribunal set aside 
the assessments (October 1973) and the assessee filed 
the returns of net wealth for the assessment years 
1962-63 to 1966-67 between February 1966 a·nd 
December' .1966 but did not file the returns for the 
assessment years 1967~68 to 1974-75 as called for. 
Tn the meantime, the Central Excise authorities in 
June 1965 and August 1965 seized gold bull!on 
weighing 243.778 kilograms and silver bull ion 9,595 
kilograms fro~ the premises of the assessee and the 
gold butlion was confiscated bv the Collector, Lentral 
Excise in June 1966 under rule 126-M of the Defence 
of India Rules·. 1962. T he revision petitions filed by 
the assessee were reiected by the Government of lndia 
in June 1979. The assessee's writ cbalienging the 
validity of the search and -confiscation was pendin~ 
before the High Court (June 1986). The silver 
bullion seized, wac; handed over to the District Collec
tor who forfeited it (in August l 972) to the State 
Government under the Treasury Trove Act. .A writ 
In the matter filed by the assessee is pending hefore 
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Rajasthan High Court. Immediately 'lfter the raids 
by the Central Excise au thorities, the assessee dis
covered 5 1 gold bars (each weighing 3 seers or. so J 
which was given in Trust to four persons on the fear 
that they would also be seiz~d . During the previous 
year relevant to assessmen t year 1967-68, lhc assessee 
subscribed to Nationa l D efence Gold Honds, 1980 for 
36,993 kilograms of gold including 19 kilograms of 
gold (7 bars) received back from the trustees, out of 
142 k ik>grams (51 bars) given on trust. The assessee 
sold these Bonds on 28 July 1971 and the Wealth-tax 
Officer in his assessment for the assessment year 
1972-73 and onwards assessed the sale proceeds of 
37 kilograms of Gold Bonds as cash (amount not 
available as assessment records were with the Board) . 
No action under Section 226(3) of the Ac.t was, how
ever, taken by the Income-tax Officer to issue prohibi
tory orders fqr transfer of · the Bonds or the mc.ney 
realised after sales. The four persons refused to re- . 
turn the remaining 44 gold bars and the assessee 

· lodged a complaint for criminal breach of trust and 
the police recovered the gold and kept ·it in the cus
tody ot the Court. The four persons w~re trie<l for 

· offences under Section 406, 411 , ·414 of J.P.C. The 
trial Court in judgement date_d 11 January 1977 con
firmed the ownership of the appellant and the fact of 
the gold having been given in trust to the accused 4 
persons. Later, the accused persons filed an appeal. 
As a result of appellate decision on 4 Augi~t 1978, 
the findings of the lower court were materially re
versed. The matter is still subjudice in further litiga
tion before the High Court. The gold continues to be 
in posse~sion of police (deposited in Treasury). No 
action was taken to get the cas~ decided by the High 
Court. Th~ Court intimated to the Tax Recovery 
Officer on 1_4 July 1981 that in view of the tlign Court . 
ad interim order dated 25 October 1978 to. main::ain 
status quo (prop~rty not to be released to appellant 
assessee ) no order was required to be pa'Ssed. 

Fresh assessments for the assessment years 1957-58 
to 1961-62 as also original assessments for the assess
ment years 1962-63 t~ 1974-75 were completed on· 
26 March l979 as these were getting time barred on 
31 Mar~h 1979 and a total demand of Rs. 96.64 
lakhs was raised . The Wealth-tax Officer issued re
venue recovery cert ificates for a sum nf Rs. 98.57 
lakhs [im.lusive of in terest under section 220 (2) l to 
the Tax Recovery Officer on 6 July i979 and fur
nished details of the properties _i n January 1980. On 
receipt of the revenue recovery c~rtificates, the Tax 
Recovery Officer issued notices · of demands 11n 
23 November 1979, ::ifter ·a delay of about 4 months 
due to change of jurisdiction on 19 Nnvember 19 79. 

.. 



On 8 February 1980, the Tax Recovery Officer 
issued notices of attachment of movable property 

. (ITCP-10) t9 the-

(i) Rajasthan High Court, Jodbpnr. and Munsif, 
Chhoti Sadri (Rajasthan) in respect of 9595 
kilograms of silver confiscated ·by District 
Collector under T reasury T rove Act (Value 
R s. 253.48 lakhs). 

(ii) Collecto r, Central Excise , New Delhi in 
respect of 171 silver bars of foreign mark
ings confiscated by the Collector of Central 
Excise (value Rs. 4.67 lakbs ) . 

(iii) Collector, Central Excise, New Delhi in res
pect of 240.40 kilograms of gold bullion 
(value of gold Rs. 384.96 lakb.s). 

(iv ) Raja~tban High Oourt in respect of 51 gold 
bars given in trust (value R s. 196.80 lakhs). 

Warrant of attachment of movable properties 
(!TCP) was issued cin ~4 October 1980. 274 shares 
of a company were attached b y issue of Prohibitory 
Order (ITCP 4) op. 25 Oc tober 1980 to the Principal 
Officer of the company (value R s. 0 .55 lakhs). Copies 
of . the above notices were also issued and served on 
the assesse~. 

On 17 Februa ry 1971, the · Wealth-tax · . Officer 
seized 20 kilograms of gold ornaments and kept in 
the Sub-Treasury (value R s. 20.00 lakhs) . The seized 
ornaments kept in the Sub-Treasury in the custody of 
Wea lth-true Officer, would constitute an attachment for 
purpose of recovery. 

The Tax. Recovery Officer reported on 15 March 
1982 to the Range Inspecting Assistant Commissioner 
that he could call for the custody officer to realise th~ 
attached pr9perty (other than money) and pay the 
proceeds of realisation to the Tax R ecovery Officer. 

T he Commissioner of Income-tax directed the Tax 
Recovery Officer (June 1980) to auction the seized 
gold orr~aments. The Tax Recovery .O'ftlcer reported 
to the Range Inspecting Assistant Commissioner 
(February 1981) that the gold ornaments were kept 
in the Sub-Treasury on behalf of the Wealth-tax G:ffi
cer who could auction the valuaqles . The Commis
sioner of Income-tax then issued directions (June 
1981) to the Wealth-tax Officer to take p ossession of 
the jewellery from the T reasuty and conduct the a uc
tion with the heip of Tax Recov~ry Offic.er, the app
roved valuer and the Appraiser of the Customs depart
ment. The Wealth-tax Officer took no action till 
February 1982 and sought the approval of the Com
missioner of Income-tax for auction of the property 
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v.hich might fetch Rs, 15 to 20 lak11 . On a petition 
fikd by the assessee on i 5 March 1 ~82, the Com
missioner of Income-tax., however, stayed ;he demand . 
T he default.er was asked to pay Rs.. 5 lakhs by 
30 March 1982. In April 1982, the Commissioner 
ot lncome-tax informed the Board that the nssessee·s 
req uest for the postponement of the . recovery pro
ceedings till the d ecision of the Rajasthan High Court 
could not be accepted as it would have involved stay 
fnr an in&~fi.nite period . The Commissionei: of In
come-tax further ordered (June 1982) that if the 
second appeai filed in May 1980 (assessment years 

1957-58 to 1977-78) were nol decided by the Tri
bunal by September 1982, attached ornaments would 
~e auctioned in October 1982. The first appeal filed 
on 22 April 1979 by the assessee were decided on 
14 M arch 1980 as a result of whlch the demand was 
reduced to R s . . 52.44 lakhs. Although the Tribunal 
decided t he ap'peal on 30 September 1982 (assess
ment years 1957-58 to 1963-64) and November 1982 
(assessment years · 1964-65 and 1965-66) reducing the 
demand· by Rs. 89,092, no action was taken to auction 
the property. The assessee offered to p ay a mm of 
Rs. 5 lakhs if the gold ornaments lying in the Sub-

. Treasury und~r the custody of the Wealth- tax Officer 
were released. The matter was under active considera
tion of the Commissioner of Income-tax (June 1986). 

The matter regarding the ownership of the confis
cated gold and silver (value Rs. 642.21 lakhs) con
fiscated by Central Excise authorities 1nd District 
Collector was . pending with the High C ourt (June 
1986). No action was taken by the department t0 
get the cases decided by the High Court on priority 
basis. No action was also taken to sell the shares 
(June 1986). For the assessment years 1966-67 to 
J 977-78, the Tribunal in its order dated 15 September 
1984 had set as ide the dec.ision of the Commissioner 
of Wealth-tax (Appeals) for giving fresh ctecision by 
him. 

The Commissioner . of Income-tax . ,request;!cl tlie 
Commissioner of Wealth-tax (Appeals) in November 
J 984 and M ay l 985 to dispose of the appeals for the 
assessment years 1966-67 to 1980-81 involving . a 
demand of Rs. 105.40 lakhs, which were pending c.le
cision (June 1986) .: 

The assessee had also filed_ an application on 
27 September 1984 before the Settlement Comm is
sion which was forwarded by the Commissioner ori 
30 March 1985. The Comm issioner rejected the 
petition on 16 September . 1985. The assess.::e has 
filed a writ in the Delhi High Court against the orders 
of the Settlement Commission m F ebruary 1986. 
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Case F : In March 1962 it came to· notice of :h~ 

Income-t?x omc~r _that the assessee' had not disclosed 
truly and fully the income earned in British India. 
Accordingly, notice undet section 34 of Income-tax 
Act 1922 was se:rved in March 1962. The assessee 
contended that the Income-tax Officer had no juris
diction to re-open the assessments. On a petition of 
the assessee, the Madhya Pradesh High Court on 25 
November I 963 held that Income-tax Officer had -no 
jurisdiction to re-open the assessments for 1940-41 to 
1946-47, but the notice under section 34 for the . 
assessment years 194 7-48 to 1949-50 were proper. 
The assessee accordingly filed returns in January 1970 
for the assessment years 1947-48 to 1949-50 and the 
issue regarding reopening of assessments for 1940-41 
to 1946-47 went upto the Supreme Court which held 
that the Income-tax Officer did possess the jurisdic
tion. The assessee then filed returns for assessment 
years 1940-41 to 1946-47 in September 1973. 

The assessee expired on 17 December 1973. The 
assessments for the assessment years 1940-4 L to 
1949-50 wcrn framed under Section 34 of the Act on 
4 October 1974 raisng a demand of Rs. 32.64 fakhs. 
The regular assessment for the year 1955-56 was also 
made on 4 October 1974 raising a demand of 
Rs. 30.20 lakhs. On appeals filed by the assessei;: 
for assessment years 1940-41 to 1949-50 on i~sue of 
assessment of unexplained accretion, the Appellate 
Assistant Commissioner in his decision dated 3 March 
1975 and 30 June 1975 held that entire amounts 
were assessable in the ass~ssment years 1944-45 to 
1949-50. Consequently, fresh assessments were com
pleted raising a revised demand of Rs. 46.19 lakhs in 
February 1976. Penalty under section 27 1 (1) (a) 
and 271 ( I ) (c) of the Act amounting to Rs. 81.25 
lakhs for assessment years 1944-45 to 1949-50 were 
also levied in March 19T/. 

Revenue recovery certificates for Rs. L 57 .64 l akh~ 

were issued in December 1974 and March 1978 af ter 
a lapse of 2 years . The assessee owned 14, 107 share~ 
of a- Public Limited Company whose valu~ in Decem
ber 1973 was Rs. 90 per share (total value of 
Rs. J 2.70 lakhs as per Estate Duty records). 

A Notice under section 226(3) of Income-tax Act, 
1961, was issued to the Company in December l 974. 
by the Income-tax Officer. The Tax Recovery Offi
cer/ Income-tax O'fficer did not take. any action to ~ell 
the shares. The Tax Recovery Officer on 17 Nowm
ber J 981 intimated Range Inspecting Assistant Com
missioner that requisite details of these shares were 
being obtained bv issue of summons under Rule 83 
of Second Schedule to Income-tax Act, 1961, read 
S/1 7 C&AG/86---4 
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with Order 16 Rule 6 of Code of Civil Procedure, 
1908. The shares were received by the Tax Recovery 
Officer on 24 November 19.81 and returned to che 
Executors of the will of the deceased assessee in 
'Sapurdnama'. The value of these shares declined to 
Rs. 25 per share in March 1978 and the present value 
is Rs. 10 per share. Inquiries made by the Tax Re
covery Officer from Local Stock Exchange and brokers 
revealed that there was no tr:insaction in the shares 
of the company (a sick mill) since 2 1 March 19 84 
and no gurchaser was interested in acguiri:qg these 
shares. Delay in disposal of the shares, has, therefore, 
resulted in a loss Rs. 11.28 lakhs to Governmen't, 400 
shares of foreign company (Value Rs. 5,780) were 
not sold (June 1986). 

After including interest upto 31 March J 979 under 
Section 220(2) of the Act amounting to Rs . 26.93 
lakhs on unpaid demands of Rs. 150.06 lakhs, the 
total demand as on 31March1979 stood at Rs. 176.99 
lakhs out of which demand of Rs. 132.99 lakhs were 
written off by the Board on 31 March 1979 on the 
recommendations of Zonal Write Off Committee, 
leaving a balance of ·Rs. 44 lakhs for futurn realisation. 
After making deducri01is for certain demands realised 
and additions fo~ demand raised for assessment years 
1966-67, 1981-82 and 1982-83 and adding interest 
unaer section 220(2) , the demand in February 1985 
stood at Rs. 35.45 lakhs. A furth~r proposal for 
write off of demand of Rs. 25.25 1akh5 l(.!aving a sum 
of Rs. 10.20 Jakbs for possible recoveries in future, 
was submitted to the Board on 27 February 1985. 
The Board has, however, returned the proposal in 
Apri l 1985 with directions that after reconciliation of 
the figures of outstanding demand, a fresh proposal 
should be submitted. F urther action was awaited 
(Juue 1986)-. 

Case G : The Wealth-tax assessments set aside for 
the assessment years 1958-59 to 1979-80 were made 
in March 1984 and March 1985 and a total demand 
of Rs. 34.87 lakhs was raised · against the assessee. 
The assessment for the assessment ye?rs 1963-64 to 
1974-75 were set aside by the Commissioner of 
Wealth-tax (Appeals) and the demand was reduced 
to Rs. 21.76 lakhs in March 1986. The Income-tax 
assessments for the assessment years 1976-77 to 
J 982-83 were made during the financial years March 
1983 to March 1986 and a total demand of Rs. 7.00 
lakhs was raised. 

The Income-tax Officer issued revenue recovery 
cerrificate for an amount of 12.70 lakhs (Wealth-tax) 
in September 1984 and for Rs. 5.37 lakhs between 
March 1983 to - March 1985. The Tax Recovery 
Officer issued Notices of demand (JTCP-1) between 



· December 1983 and August 1985. The list of shares 
held by the assessee in seven companies was furnished 
by the Income-tax Officer in February 1985. Notices 
under Section 236(3) of the Income Tax Act and 
Section 32 of Wealth-tax Act were issued by~ the 
Income-tax Officer on 11 February 1985 to the com
panies. On 19 August 1985, the Tax Recovery 
Officer issuea Prohibitory orders (ITCP 4) under the 
Second Schedule to the Income-tax Act gnd attached 
38,601 shares (estimated value _of Rs. 22.£4 lakhs). 
In March 1986 and June 1986,-25,000 sbates valuing 
Rs. 12.05 lakhs were disposed of. The adjustµient 
to this extent has not so far been made. The assessee 
bas been asked to produce the remaining shares on 
26 July l.986 for sale. 

Case H : Revenue recovery certificates for an 
amount of Rs. 1. 77 lakhs were issued to Tax Recovery 
Officer berween March 1981 and March 1983. Notices 
of demand (in ITCP l )were issued in May 1981 and 
March 1983. The Tax Recovery Officer issued 
Warrants of Attachement of Movable Property (in 
ITCP 1) in August 1981 and August 1983. 
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The firm was dissolved on 1 April 1978 but the 
names of partners and their shares in the firm were 
illtimated to the T ax Recovery Officer by the lncome:
tax Officer on 17 December 1985. Accordingly, 
notices of demand (ITCP 1) were also issued to part
ners on 17 January 1986. Tax Recovery Officer 
attached 170 bundles of paper (valuing Rs. 67 ,445) 
on 4 September 1981 and Printing Machine (Value 
Rs. 2.85 lakbs) on 20 August 1983 and gave them 
in 'Sapurdnama'. The attached properties could not 
be sold as the Tribunal had granted stay for :i demand 
cif Rs. 58,639 on 21 February 1985 and the assessee's 
appeal against penalty demand of Rs. 1.02,490 levied 
under section 271 (1) (a) of the Act was pending 
before Commissioner of Income-tax (Appeals) till 
June 1986. 

Case I : Revenue recovery certificate for Rs. 20.32 
lakhs were issued to Tax Recovery Officer between 
July 1975 and August 1981 and notices of demand 
(ITCP-1) were issued during July 1975 to July 1977. 
T he Tax Recov"'.ry officer attached movable property 
(consisting of a Jeep, 34 animals, utensils etc. valued 
at Rs. 53,580) on 8 February 1978 and made them 
over in Sapurdnama to an agriculturist. The agricul
turist reported tbat the animals died for want of pro
per fodder arrangement by tbe department. 

There was, thus, a loss of Rs. 34,000 (by 2stimating 
the value per anin;ial at Rs. 1,000) due to non-auction 
of the animals immediately after attachment. The 
loss was not reported fo higher authorities. The auc
tion of the movable property was fixed twice in March 

1979, but bad to be postponed_ as tbe 'superaddar' did 
not produc~ the attached property and absconded. 
The matter was reported to Super~tendent of Police 
in January 1982 and November 1982 9ut the 'super
addar' could not be traced out. In January :i.986, 
the Board directed th~ CommJssioner of Income Tax 
to take up the matter with the Deputy Inspector 
General of Police. Further action was 1waited (June 
1986). A search was conducted in AprH 1981 (as 
per authorisation issued under section I32(A) of the 
Act) and police seized R s. 68,400 in cash from the 
assessee and· deposited it with the Court. Inspite of 
notice issued to the Court (under section 226 of Act) 
in December 1982, the m2ney could not be realised 
as the matter was sub-judice. 

Out of the total outstanding demand of Rs. 20.32 
lakbs, proposals for write off of demand of Rs. 19 
lakhs was approved by the Z.anal Write Off Committee 
in March 1983. The proposal was submitted to the 
Board in March 1984 which was returned in Augu.>t 
J 984 due to discrepancies/ wanting information. The 
proposal was again sent by the Commissioner of 
Income-tax to the Board i'n November 1985 which 
was again returned by the Board in January 1986, 
pointing out certain discrep_ancies. Further action is 
awai ted EMay 1986). 

(c) Calcutta 

521 movable properties attached towards recovery 
of tax arrears involving Rs. 4.83 crores within the 
jurisdiction of various Tax Recovery Offic~rs under 
the charge of the Commissioner of Income-fax (Reco
very) West Bengal, Calcutta, were pending disposal 
as at the end of March 1986. Some of the interesting 
cases noticed are discussed below : 

Defaulter 

.r 
K 

L 

M 

Amount of 
arrears 
(i n lakhs of 
rupees) 

188 . 77 

41 .86 

37 .31 

4.43 

Assessment years 
involved 

1965-66 to 1978-79 

1969-70 to 1978-79 

I 941-42 lo l 965-66 

1954-55 to 1958-59 
a nd 1960-61 

Case J : In this case, rental income in respect 0f 
two house properties (monthly rent of Rs. 2000 in 
one case and amount not a>certainable. fo anorh.er 
case ) and two sundry debtors involving total debt of 
Rs. 16,000 only were attached. The assessee Trustee 
Sebait expired on 7 Apr4 1981 leaving behind bene
ficiaries. The beneficiaries had not so far cooperated 
with the department. A proposal for sale of two 
immovable properties was considered by issue of 

~ . 

' 
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notice on 12 January 1984. Records produced to 
audit do not indicate any further Clevelopment. Wealth
tax assessments of the as'Sessee for the years are also 
not finalised. 

Case K : On 28 December l982, the r~ntal income 
from J 8 tenants of the house propert~es belonging 
lo the Certificates debtor was attached by the Tax 
Recovery officer. No other movable asset was found 
to have been attached. Attempts to attach the house 
properties of the debtor for re~overy of the arrears 
had not made any headway as the properties were 
under the control of the Receiver appointed by the 
Court. Permi~sion for necessary leave of the Court 
for the attachment of the _above propert ies is still 
awaited from the CIT, thougb the TRO had approached 
the ·CIT. The pending assessments of Income-tax 
and Wealtb-tax were also completed in 1981 ,ind 
1982 after long delays after the old Income-tax and 
Wealth-tax a ssessments were set aside and revoking 
tbe orders of attachment issued earlier. There are 
no details/ documents to show if the Es tate Duty 
Officer was contacted to ascertain the detail& of assets 
of the deceased and if so. with what result3. 

Case L : Tax recovery certificates in respect of 
a rrears of tax of Rs. J49.27 lakhs were isued, during 
March 1958/1967. The Karta of the HUF died in 
November 1965 and the business was discountinued. 
On the recommendations of the Zonal Cpnunittee, the 
CBDT approved in March 1983 the wii ting ·off of a 
sum of Rs. J 11.90 lakbs. Thus, the amounts got 
reduced to Rs. 37.31 lakbs. 

ln this case, the shares in different companies held 
by the legal heir of the defaulter were attached bet
ween April 1959 and March 1969 but no sale bad 
so fa r been madt: stating that the bids we.r.e low. In 
the meantime, the collection of taxes was st'ayed and 
ex-parte order of injunction passed by thc High Court 
of Calcutta on 28 November 1983. An application 
for vacation oE the interim order of injunction ha<l 
been filed in August 1984, but the same has not come 
up for hearing ti ll May 1986. 

Case M : The shares heW by the assessee in four 
companies valuing Rs. 4.38 lakhs were attached in 
August 1969 and were put to sale in the year 1978 
after the lapse of about 9 y~ars. As there wa's no 
bidder forthcoming, the sale did not take place. 'l be 
department proposed for tbe write off of the arrears 
to the Central Board of Direct Taxes but no write off 
orclec had been received in the department. There is 
no evidence on records to indicate any steps being 
·taken by the department for possible rel!overy fror.1 
I he estates of t he deceased . 

• 
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(d) Bombay 

?.578 movable properties (valued at Rs. 72.11 
lakhs)' in respect of 85 defaulters towards recovery of 
tax arrears of Rs. 768.23 lakhs were attached and 
pending disposal as 011 31 March 1986. 

A review conducted in 34 Tax Recovery Officers 
charges revealed tha t movable properties in furniture, 
machinery, motor cars were attached but were kept 
with the defaulters on the executiop. of sapurdnamas. 
The details in respect of two cases are a5 under :.-· 

D efaulter 

N 

0 

Amount in Assessment years 
arrears involved 
(in lakhs 
of rupees) 

5 .05 1974-75 to 1978-79 

63. 74 1977-78 to 1982-83 

Case N Furnitu~e of the value of R s. 4,425 were · 
attached in March 19 82 from Office premises and 
movable property viz. Fridge, Tape Recorder, Radio
gram, steel cupboards etc. valuing Rs. 43,400 were 
attached _from the residence of the partners. The 
tenancy rights of the residence of the partners were, 
also attached. Bank accounts were attached in April 
J 984 but there was no balance. in the accounts. The 
defaulter bad been asked to bring all tbe movable 
properties attached to the Income-tax Office N ~lter

natively to pay arrears of ta(l:es. In October 1984. 
the defaulter was int imated that coercive measures 
intluding arrest and detention would be taken in case 

· of default. There is no further development of the 
cae till date as regards the movable properties 
attached. 

Case 0 ; In t his case, the tax recovery certificate 
was issued in October 1982. The arrears were per
mitted to be paid by instalments of Rs. 2.5 lakhs by 
the Commissioner of Income-tax (Recovery) in 
January 1983. As the assessee defaulted, movable 
property comprising 35 items (value not known) was 
attached in F ebruary J 984. The instalment scheme 
was cancelled in November 1985. The Central Board 
of Direct T axes had stayed the payment of interest of 
Rs. 22.04 lakhs payable for non / under payment of 
advance tax under Section 215 and 217 of the lncome 
tax Act. The arrears as on 31-3-1986 pending is 
Rs. 51.52 lakhs including Tax R ecovery Officer's 
interest of Rs. 15.91 1akhs. 

(e) Urtar Pradesh 

In this charge 1,24,219 tax recovery certi
ficates involving arrear demands of tax, in
terest, penalty etc., of Rs. 43 .60 crores were remain~ 
ing outstanding as on 31 March 1986 under the four 
Commissioners, charges. However, only 270 mcvable 



proper ~ics involving arrear demand of Rs. 64 lakhs 
(less than 2 per cent) ""'.ere attached by the depart
ment. Out of these, in one Commissioner's charge, 
68,295 recovery cert ificates were pendin~ which in
volved a;-rears of Rs. 17 .32 crores. 4 recovery certi
ficates exceeded R s. 10 lakhs in each case (arrears 
Rs. 1. 73 crores) and 4082 recovery certificates were 
mo.re tha n 10 years old. No movable property was 
attached by the t~o Tax Recovery Ofticers under 
this Commissioner but the third Tax Recovery Officer 
had no movabl,e property which was awaiting disposal 
as on 31 March 1986. Another Commiss ioner had 
41 ,227 recovery certificates (arrears R s. 22.45 crores 
as on 3 J March 1986) outstanding against which 249 
movables valuing approximately R s. 13 .06 lakhs were 
attached and were awaiting disposal. The third and 
fourth Commissioners had 14,697 tax recovery certi
ficates (arrears R s. 383.52 lakhs) outstanding against 
which 21 movables were attached. Attachment gene
rally related to Bank Accounts of defaulrcrs only. The 
actual realisation was negligible/ was not ascertainable 
as the details of the branches of the bank where the 
defaulter had his accounts, were not available w~h 
t'1e attaching officers. Two of the cases are : 

Defaulter Amount in Assessment years 
arrears involved 
(in lakhs of 

rupees) 

p 12 . 43 1956-57 to I 962-63 

Q 1.03 1947-48 to 1949-50 

Case P : In this case, two partners of a regisrered firm 
own ell Rs. 12 .43 lakhs. T he recovery certificates jJ1 
these cases wcr~ issued during M arch 1974, and tlic 
demands were revised in July 1985 and got reduced 
to Rs. I 0.66 lakhs which was o utstanding as un 
3 1 March J 986. T he defaulter owned several he.uses, 
~1gricultural lands, accounts in various banks, credit 
balance in registered firms and 39 boxes CQntaining 
s ilver ornamen ts worth Rs. 13 lakhs. The defaulters, 
account with the State B ank was attached in December 
J 982. So far, no remittance bas been received, Gold 
nnd ornaments valuing Rs. 19.60 lakhs belonging to 
the registered firm were seized by the Customs and 
C1,;ntral Excise Department in 1969 and this was 
attached in September 1975. But nothi11g was rP.alised 
till September 1985 wh en the Allahabad High Court 
sl':1y~rl the cnti·c demand as representing inter~~t under 
sectiou 220(2) for non payment of tax in time. 

Case Q : In this case, the assessee owned Rs. 1.03 
lakhs over the years 1947-48 to J 949-50. fo execu
tion 0( the Civi l Suit , th .; S1ate Government depo~i tcd 
R~ . 1.62 lakhc; in the Court of 3 C ivil Judge in favour 
o[ the clefci i.:lLec, the decree holder. T h<>. c!~pcirtmcnt 
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served lTCP 10 on the Court in May 1979 att-:iching 
this amount but the Court did not rcm ;t the same 
~tating that the amo1mt was deposited as security 
and did not appear to be payable to the decree 
holder. T he second notice was issued in October 
l 979 on which no action was taken by the Court. 
When the third notice was served in May 1983 after 
another 4 years, it transpired that the defaulter had 
<i lready obtained the payment of the amount deposited 
of Rs. J .62 Jakhs in February 1982 itsdi. The Dis
trict Government Counsel opined that :he arrear~ be 
realised from the other assets of tbe defaulter. Accord
ingly, the compound interest at l 0% on the decreed 
amount of Rs. 1.62 lakhs fro m May 1962 due to the 
defaulter from the State Government was attached in 
1983. But so far, nothing has been realised. During 
1965, the defaulter had obtained a decree of R s. l.22 
lakhs over a registerq i firm which was attached in 
October 1967, which went by d.efault because of not 
taking follow up action and the registered :tirm stood 
dissolved in 1970 on the death of a partner. The 
claim has become rime barred as 12 years have elap
sed after the award of the decree. This has resulted 
in loss of R s. 1.22 lakhs to Government. 

(f) K era/a 

In the four Tax Recovery Officers charges, 22 items 
of movable properties attached towards recovery of 
arrears of tax demands aggregating to R s. 5.65 lakhs 
were awaiting disposal as on 31 March 1986. 

In the case of a company (Case R) engaged in 
the business of bus transport service, the arrears of 
tax stood at Rs. 3,03,020, R s. 3,84, 730 and 
Rs. 3,95,346 (assessment years 1963-64 to 1969-70) 
as on 20 March 1975, 4 November 1976 and 31 
D ecember 1985 respectively. D espite the continuing 
default on the part of the company, the movable 
properties of the defaulter which were attached on 
various dates (one bus on 20 March 197.5, 2 buses on 
4 November 1976 and 7 buses on 31 D ecember 
1985) were entrusted to the defaulter on each of 
these occasions. As on 31 March 1986, the outstand
inO' acrainst the defaulter amounted to R s. 8.42 lakhs 

b ::i . 

( including interest of R s. 4.47 Iakhs). Although the 
default had been continuing from 1975 to 1983, no 
at{empt was made to realise the rax by sale of the 
buses. The department has confirmed the facts. 
The comments of the Department, however, are 
awaited (June 1986) . 

(g) Karnatak<l 

The approximate tax arrears outstanding in respect 
of 24 defaulters whose movable properties numbering 
48 were attached amounted to Rs. 53 .75 lakhs as 

j 
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on 31 March 1986 in the charges of two Commissioners 
of Income-tax under this charge. Attachments were 
generally of bank and other accounts of 
defaulters (31), rentals due to defaulters (11) , land 
compensation due to defaulters (3), moneys due to 
defaulter from private parties (2) and finished and 
unfinished metal sheets ( 1), 

In the case of a defaulter (Case S) recovery 
certificates were issued by a n Income-tax Oflicer 
during the period 1975-76 to 1979-80 for recovery 
of arrears of income-tax_, wealth-tax and penalty 
aggregating to Rs. 10.86 lakhs for the assessment 
years 1968-69 to 1976-77 and interest for delay in 
the payment of demands raised. As a resul t of appeal 
reduct ions and other coercive steps taken by the Tax 
Recovery Officer, the arrears were reduced to 
Rs. 4.22 lakhs as on March 1986. 

As decreed by t~e Civil Court, a sum of Rs . 1.93 
lakhs was payable to the defaulter by the My~ore 

l:J niversity as compensation for the defaulter's ]and 
acquired by the University. The defaulter in 
November 1980 gave his consent for attachment of 
this amount. The Tax Recovery Officer issued 
attachment order· in December 1980 to the Princip<rl 
Civil Judge and CJM Mysore. A cheque was issued 
in May 1981 by the U,niver;>ity for the payment of 
Rs. 1.93 lakhs which lapsed due to its non-encashment 
in time and another cheque was issued in October 
1981. The amount could not be encashed for want 
of · records with the Civil Judge which are stated to 
be with the High Court in Bangalore. The amount 
is yet to be recovered and is still under correspondence 
between the Tax Recovery Officer and the Principal 
Judge, Civil Court, Mysore. 

( h) Bihar 

46, 731 tax recovery certificates remained outstand
ing at the end of March 1986 involving arrears 
of tax amounting to Rs. 16.51 crores in the charges 
of 6 Tax Recov.ery Officer<> out of which 16,376 
certifica'tes (Rs. 1.99 crores) related to 1977-78 
and earlier years. 2,412 warrants of attachments 
of movable properties were issued in 1985-86 but no 
attachinent had so far been made. In 40 cases the 
warrants of attachment could not be executed for 
want of full a-ddresses of the assessees or winding up 
of their business. 177 cases of warrants of attachment 
of bank accounts of the defaulters involving arrears· 
of Rs. 61.39 lakhs were issued out of which 89 cases 
involving arrears of Rs. 46.45 Iakbs were attached. 
38 cases (<rrrears of Rs. 9.49 Jakhs) of warrants of 
attachment were either withdrawn or dropped . 
50 items involving Rs. 5.45 lakhs remained pending 
(March 1986). 
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( i) Punjab 

41 movable properties attached in Punjab between 
August 1974 to March 1986 under the jurisdiction 
of three Commissioners of Income-tax against arrears 
of tax demand amounting to Rs. 22.92 lakhs, were 
outstanding as on 31 Ma rch 1986 and awaiting 
disposal. In 31 cases, the value of properties attached 
in satisfaction of tax arrears was not known, the value 
in respect of t'hc other 10 cases being 10.60 lakhs. 

Case T 

The total arrears of tax in this case stood at 
Rs. 0 .51 lakh in respect of assessment years 1964-65 
to 1973-74. The TRO, Ambala intimated in March 
1982 that the assets of the firm stood pledged with 
State Bank of Patiala, K~lka and that the bank bad 
filed civil suit for the recovery of its arrears in 
October 1980 in the Court of Sub-Judge, Patiala. 
The department did not want to be a party to the 
said civil suit and issued ITCP 10 in July 1982 in the 
name of a partner /firm. It was not serv~d on the 
partner and the notice on the firm was served on the 
chowlddar of the factory which was not valid. 
The whereabouts of the partners called for from the 
assessing officer in August 1985 are still awaited. 

( j) Gujarat 

l n Gujarat Circle, 157 movable properties attached 
towards tax recovery were outstanding as on 31 March 
1986 involving a tax demand of Rs. 507 lakhs. This 
represented about · 6. 76 per cent of the value of 
1,82,483 recovery certificates involving ari amount of 
Rs. 7 ,492 lakhs pending with the Tax Recovery 
Officers in this circle. Th~ value of all these 
properties artached were not available from the records 
maintained by the Tax Recovery Officers who had 
made no attempt to ascertain the same. There was 
no case of realisation of tax arrears by sale of movable 
properties anp this was attributed to absence of 
facilities with the department to safe custody of the 
properties that may be seized. 

Details of a few cases of interest are as follows : 

Defaulter 

u 
v 
w 
x 
y 

Tax arrears 
(in lakhs of 

rupees) 

18 .54 

17 . 73 

0 .67 

13.70 

214 .25 

5 .94 

Assessment years 

1963-64 to 1976-77 

1964-65 to 1974-75 

1975-76 

1974-75 to 1982-83 

1972-73 to 1975-76 

1974-75 to 1977-78 



Case U 

In the case of the defaulter the recovery certificates 
(Eleven) were received between March 1976 and 
January l 978. A prohibitory order was issued on 
the bank with whom the defaulter was believed to 
have maintained his accounts on 8 February 1978. 
The bank reported on tbe same day that 1hey do not 
maintafo any account of the defaulter. No recovery 
had been made, so far (July 1986) . However, 
examination of the records disclosed that the Income
tax D epartment was in pos~ession of 512 Kgs. of 
silver bars, originally confiscated by the Customs 
department and later on handed over to the l ncome
tax department and that the defaulter had concurred 
for the disposal of the silver, as early as l 973, towards 
satisfaction of the tax demands pending against him. 
l n terms of an agreement reached by the default~r 
with the Commissioner of Income-tax, the defaulter 
paid a sum of Rs. 1,50,000 and got released silver of 
equivalent value, to be disposed oi by him and to be 
utilised for satisfaction of tax dues. But, this process 
was to be continued till the entire quantity of the 
silver was sold off. H owever, the records available 
with the Tax Recovery Officer d id not jndicate either 
the complete and correct detaiLs of the terms of 
agreement with the CIT, the progress of recovery 
in terms of it, if any. Whefl these facts were brought 
to the notice of .the Tax R ecovery Officer during 
review, he stated that the seizure was not made by 
the T ax Recovery Officer, the sale _ of the silver 
was not made, and that the reasons for the non
disposal will be intimafed after getting the correct 
facts from the records. 

Case V 

A sum of Rs. l 7. 73 lakhs was due for recovery 
from tbe defaulter in respect of 8 recovery certificates 
received between December 1972 and February 1976. 
·A motor car (value not determined) seized by the 
Customs department was attached in Octboer 1976 
and kept in the premjses of the office of Mamlatdar, 
Daman . Records revealed that the property attached 
w::is oat sold and that no attempt for sale was made. 
The records further disclosed that a substantial part of 
the demand is relatable t9 the income of an associa
tion o[ persons, which was included in the hands of 
the defaul ter while the said mcome was assessed 
protectively in the case of association of persons. 
E xamination of the case file of the association o f 
persons revealed that proceedings for recovery were 
initiated in that ca .c also, thus causing a prejudice to 
the a!SSessment made in the hands of the defaulter. 
A sum of R s. 98 .684 wa. recovered in rhe case of the 
association of persons by means of attachement o f 
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rents receivable from tenants, upto April 1983. The 
jurisdiction of the case of association of persons was 
tran•sferrcd from one office to another by a notifica
tion issued by the Board in November 1983. However, 
the case papers were transferred o nly on 20 August 
1985. During this period, proceedings for recovery 
remained unattended to. 

Case W 

A sum of Rs. 67 ,489 pertaining to assessment year 
1975-76 was reported as due for recovery in a case 
th rough a recovery certificate da ted 28-3-1980. Rents 
payable by 8 tenants were attached on 26 March 
1982. However, no recoveries w.:!re effected so far. 
WheO' these {acts were brought to notice, the Tax 
Recovery Officer stated that ncc-:ssa1y action will be 
taken for recove ry. 

Case X 

Jn the case of thi~ defaulter a sum of Rs. 18.69 
lakhs was due for recovery in respect of 19 recovery 
certificates received between September 1981 and 
September J 985. The amount due for recovery on 
.3 I March 19 86, _was reported to be Rs. 13. 70 lakhs. 
T he defaulter is the owner of a shopping complex. 
Rent receivable from 7 tenants was attached on 
I 8 October 1985 (monthly total rent Rs. 2050). The 
amount of rent in arrears was R s. 1,30,875. To an 
aud it querry, the T ax Recovery Officer repvrted that 
the tenants in view of financial di fficulties were allowed 
to pay the rent including the arrears, in instalments. 
It was pointed out in Audit that the shopping com. 
plex included J 3 other shops which were on lease for 
98 years and that lease rent could be 'lttached . Further 
there were two other shops, the rent from which had 
remained to be attached . When these were pointed 
out, the T ax Recovery Officer agreed to take imme-

. diatc action. The Tax R ecovery Officer further stated 
that the defaulter approached Commissioner of Income
tax (Recovery) for easy instalments and the Com· 
missioner of Income-tax allowed monthly instalmenrs 
of R s. 8000. As the assessee defaulted in making 
the payments as agreed to a notice for setting a sale 
proclaimalion of an immovable property was issued 
in January 1986 whereupon · the party paid a '>Um of 
Rs. 80,000. The proceeding was postpo11ed to March 
1986 subject to the condition that the defaulter would 
make a further payment of Rs. 1 lakh before 
25-3-1986. Since the· part'y failed to fulfil this obli
gation a warrant of sale of property was issued in May 
1986. Further developments are awaiced (July 
1986) . ! he records fur ther disclosed tha t '.wo com
ranies in which the defaul ter was substa ntially in·· 
te resled, were in defau lt to the extent of R s. 2.07 

--



l 

. ' 

-
. ......., 

21 

lak.hs and Rs. 4.26 Jakbs. In the forme1 case, no 
action was taken beyond issue of notice of demand 
on the defa ulter company. In the la tte.r case, it was 
noticed in Audit that in respect of 5 recovery certi
ficates totall ing to Rs. 2.96 lakbs even the noti_ces of 
demand were not issued though the recovery certifi
cates were receivf?d as early as 12-9-1985. This com
pany is the owner of a building tenated by parties 
such as Air India, Project and Development Cor
poration of India Ltd ., Ba nk of R ajasthan etc. When . 
the reasons for non ··attachment of the ren~s was 
enquired into in Audit, t he Tax Recovery Officer 
stated that the rent in question was attached by the 
assessing officer in I 985. H owever, the attachment 
Was vacated when the defaulter company made a pay
ment of Rs. 72,000. Since the party subsequently 
failed to make payments as agreed upon with Com
missioner of Income-tax (Recoveries) , the Tax Rccti
vcry Officer agreed that the rents in question will he 
attach~. 

Case Y 

In this case 4 recovery certificates amounting in all 
to Rs. 2 14.25 l_akhs perta ining to assessment years 
1972-73 to 1975-76 were received by the Tax Reco
very Offlcer in August 1977. Notice of attachment 
on Assistant Collector of Customs, Bulsar was issued 
on 24 August1977 in respect of 2 mechanised vessele~ 
seized by them earlier. H owever, no attachment was 
made since the assessing o ffic~r had made a provisional 
attachment under section 28 1-B of the Income-tax 
Act 1961. The defaulter intfmared on 27-8-1977 
that-

(i ) the vessels do not belong to him. 

(ii) recovery certificates were bad in law ~ince 

no valid demand notice was served on him. 

Scrutiny of records disclosed .that the assessmen t 
proceedings in this case were completed ex-parte 
under Section 144 of the Income-tax Act when the 
person was under detention under COFEPOSA in the 
Central Prison, Jaipur and many of the notices issued 
hy the a~-;essing officer were sent to the fail Superin
tenden~ who despatched them to the assessee after 
his release on 1 April 1977 and they reached h im 
only on 14 April 1977. An ::tpplication for revision 
under sectioll' 146 of the Income-tax Act was turned 
down by the Income-tax Officer ; but on appeal. the 
Appellate Assistant Commissioner, gave a direction to 
reframe the assessment. The re-assessments were com
pleted in 198 1 and a demand of R i;. 3,73 ,9 16 was 
issued and remained outstanding. It is not clear from 
the records whether the value of the two vessels re
gistered in the name of 4 other persons, which ·was 
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considerec; as income from undisclosed sources of <he 
defaLlre; in the original a~sessments was considered 
so in the revised assessm~nts. ~ it is so, then it is a 
case where there is no legal artachment of any mov
able subsisting,. since · the original attachment made by 
the Jncome-tax Officer jn September 1977 under 
Section 281-B l:.lpsed in September 1979. When these 
facts were brought to notice, the Tax Recovery Officer 
stated that effective steps would be taken for recov·~ry. 
But no act ion is possible now. 

Case Z 

Recovery cert ificates for Rs. 1,26,699 pertaining to 
assessment year 1976-77 and Rs. 2 1,781 per taining 
to assessment year 1977-78 dated 16 March 198 1 
and 18 March 1981 respectively were received by a 
Tax Recovery Officer who issued notices of demand 
( ITCP- 1 ) on 2 February 1982, i.e. after the lapse of 
10 months to the default~r. It was observed from 
the records that certain other demands for earlier 
years as well were also p~nding for recovery from 
the defau lter firm and its partners. The records 
further indicated that a summon to appear on 21 or 
22 April 198 1 was issued in this case. In reply 
to the summons one of the partners sent a telegram 
on 20 April 1981 e'{pressing his inability to attend 
for the reasons that the theatres belonging to them 

· were to be given possession to the buyers on the sa:d 
elates. Had a notice under Rule 2 of the Second 
Schedule to the . Act been issued in time, it would 
have enabled the recovery since the defaulter could 
not have effected the sale vide Rule · 16. F urther it 
was not ck~r from the records as to how the defaulter 
could ~1a\'e obtained a clearance certificate from the 
Income-tax Officer under Section 230-A of the In
come-tax Act, for effecting the sale, when the demands 
raised by him had remained unpaid. When these 
facts were brought to notice, the Tax Recovery Officer 
stated that the case would be looked into and the 
reply would be sent after taking necessary action. 

TV Conclusion 

(n) According to the procedure prescdbed for 
issue of tax recovery cert ificates, t he certificates should 
be issued within reasonable time so that the demands 
do not ger barred by limitation of time. Inordinate 
delays were noticed,. in the · receipt of tax recovery 
certificates by the Tax R ecovery Officer fro m the In
come-fax Officers with the result there were crvoidable 
delays in the issue of demand notices. ·Besides, there 
were considerable delays in the proceediugs for .lttach
ment, including execntion of warrants of attachments 
and sale of the movable properties even after the 
prescribed period of 15 days allowed for payment of 
taxes shown in the notice of demand. The review 
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revealed t'hat these delays provided opportunity to the 
defaulters to alienate their properties with payment 
of taxes or nominal payment of taxes. 

(b) The law lays down that the Income-tax Offi
cers shall furni sh a detailed note of the assets held 
by the defaulter and in the case of defaulters who arc 
shareholders in companies, their addresses etc., wirh 
a view to expedite and enforce the recovery of the 
tax arrears. Non-compliance of these provisions were 
widespread and n~arly total, as the review had indi
cated, and had led to the· transfer or disposal of the 
properties by the defaulters rendering the recovery of 
arrears of taxes i~effective. 

( c) According to the existing procedure, the 
attached articles should be removed to the safe cus
tody of the departnent, except heavy articles where 
they may be left in the custody of the defaul~er on 
the execution of Sapurdnama (duly stamped bond). 
Due to lack of adequate facilities for strong room the 
depa'Itment adopted dilatory tactics in rhe attachment 
of movable properties and generally all the attached 
properties were _Ln;y_ariably allowed to remain with the 
defaulters, thus jeopardising the expeditious recovery 
of taxes. 

(d) According to the instructions issi.:.ed by the 
Central Board of Direct Taxes in June: 1974 <0nd 
1977, the Commissioners of Incomc--tax are required 
to call on the Chief Justice for _speedy hearing of 
references/writs when paymenr of taxes have been 
stayed by Courts. There is no evidence of any con
structive actiQtl in this regard and cases have . been 
pending in Courts for years together, prejudicing the 
interests of revenue. 

( e) Want of prescribed particulars for effective 
attachment of properties, of regular follnw-up action 
with the Courts /Public Receiver by /after atrachment 
of court deposits and unwarranted grant of instalmen~ 
repayment scheme, despite successive defaults by 
assessees had led to the recovery of arrears being 
considerably delayed / impossible. 

(f) The law does not lay any time limit for sale 
of movable properties atrached. The law, however, 
provides for appointment of a receiver for the manage
ment of the properties a ttached and arre>t and deten
tion of . the defaufter. The test check has revealed 
considerable time lag between the date of attachment 
and sale leading to even write off of substantial arrears 
and non-invoking of the punitive measures for C.efault 
in paymen t of taxes. Besides, the realisation 11f tax 
arrears by sale of movable properties was insignfi
cant. 
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The review was sent to the Ministry of Finance 
in September 1986 and their comments are awaited. 
(December 1986) . 

1.08 Appeals, Re1·ision petitions and writs 

Under the proyisions of the Income-tax Act, L 96 l, 
if an assessee is dissatisfied with an assessment, a re
fund order, etc., he can ~le an appeal to the Appellate 
Assis tant Commissioner. The Act also provides for 
appeal by the assessee direct to the Commissioner 
(Appeals). 

A second appeal can be taken to the Income-tax 
Appellate Tribunal. After the Tribunal's decision, a 
reference on a point of law can be taken to the H igh 
Court from which an appeal lies ~-o the Supreme Co.urt. 
The assessee can also initiate writ proceedings under 
Article 226 of the Constitution. 

A tax payer can approach th~ Commissioner o[ 
Income-tax to revise an order passe.d by an Jncurnc
tax Officer or by an Appellate Assistant Commissioner 
within one year from. the dare of such orders. The 
Commissioner can also take up for revJSion an order 
which in his view is prejudicial to the interest of 
revenue. 

( i) ,. Particulars of Income-tax appeals and revision 
peti tions ;:iending as on 31 March 1986 were as 
under :-

(a) No. of Income-tax appeals pending with 

( i) Appellate Assistant Commissioner 1,25,236 

. (i i) C:>mmissioner of Inco:ne-tax (Appeals) 68,172 

(b) N:>. of fn :::>:ne·tax revision petitions pending 13,072 

Total 2,06,480 

(c) (i)':' Year-wise details of appeals pending 
with ;\ppellate Assistant Commissioner for the 5 years 
ending 1981-82 to 1985-86 were as under : 

Financial 
year 

1981-82 

1982-83 

1983-84 

1984-85 

1985-86 

No. of dis-
posal at 
the begin· 
ning of the 
year 

96,341 

89,202** 

99,963** 

1,40,619' * 

1,36,809*"' 

No. added No. dis· Pending at 
during posed of the end 
the year during of the year 

the year 

77,912 84,393 89,860 .. 
78,089 78,961 88,330 .. 

82,661 86,592 96,032° 
1,01,997 1,05,114 1,37,502 .. 

1,05,662 1,17,235 1,25,236 

*Figures furnished by the Ministry of Finance are provisional. 
**Figures are under reconciliation by the Ministry of Finance. 
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(ii)* Year-wise break of high demand appeals 
pending with Appellate Assistant Commissioner, at 
the end · of the year 1985-86 vv•ith reference to thei r 
year of institution was as under : 

Year of Institution No. pending 

1981-82 78 
1982-83 91 
1983-84 194 
1,984-85 226 
1985-86 470 

(d)(i)* Year-wise details of appeals pendiiig with 
Commissioners of Income-tax (Appeals) for the five 
years ending 1981-82 to 1985-86 wen~ as under : 

Financial No. for dis- No. added No. dis- No. pend-
year posal at during the posed of iog at the 

the begin- year during the end of the 
ning of the year year 
year 

1981-82 46,894 22,559 25,467 43,986** 
1982-83 46,122** 31,079 36,799 40,402** 
1983-84 41,460** 38,174 37,143 42,491 ** 
1984-85 43,264** 45,570 38,401 50,433** 
1985-86 51,049° 55,409 38,286 68,172 

(ii) * Year-wise break-up of high demand appeals 
pending with Commi;sioners of Income-fax (Appeals) 
at the end of t'he year 1985-86 with reference to their 
year of institution, was as under : 

Year of. institution No .. pending 

1981-82 and earlier years 372 
1982-83 . 215 
1983-84 423 
1984-85 868 
1985-86 3,143 

Total 5,021 

( e )(i) * Particuals of revision petition for the five 
years ending 1981-82 to 1985-86 were as under : 

Financial 
year 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86 

No. for Number 
disposal at added ·dur-
the begin- ing the 
ing of the year 
year 

6,375 4,441 
6,349° 5,061 
6,842** 51225 
7,954** 6,019 

11,705** 7,961 

No. disposed No. pend-
of during ing at the 
the year end of the 

year 

4,511 6,305° 
4,407 7,003** 
4,170 7,897** 
5,076 8,897** 
6,594 13,072*" 

*Figures furnished by the Ministry of F inance are provisional. 
**Figures are under reconciliation by the Ministry of Finance. 
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(ii)* Year-wise break-up of Revision petitions pend
ing at the end of the year 1985-86 with reference to 
their year of institutions was as under : 

Year of Institution 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86 

Total 

(ii) Other Direct Taxes 

No. pending 

2,559 
1,442 
J,886 
2,657 
5,088 

13,632 .. 

(a)'~ Particulars of wealth-tax, gift-tax and estate 
duty appeals and revision p~titions pending as on 
31 March 1986 were as under : 

Wealth- Gift-tax Estate 
tax Duty 

N o. of appeals pending with : 

(i) Appellate Assistant Com-
missioner 44,998 2,103 205 

. (ii) Commissioners of Income-
tax (Appeals) 5,874 356 2,964 

No. of revision petitions pend-
ing 2,480 186 @ 

---
Total 53,352 2,645 3,169 

(b) Particulars of appeal cases with Appellate 
Assistant Commissioners and Colplllissioners' 
(Appeals) and revision petitions with Commissioner~ 
for the y_ear 1985-86 were as under : 

( i) * With Appcllafe Assistant Commjssioners 

(i) Wealth-tax 

(ii)· Gift-tax 

(iii) Estate Duty 

(iv) Super Profits 
tax/Surtax 

(v) Interest Tax 

Total 

Pending Added Total 
at the during 
begin- the year 
ning of 
the year 

47,216 30,968 78,1 84 

2,288 l,452 3,740 

271 37 308 

16 19 35 

49,791 32,476 82,267 

No. No. 
disposed pending 
of dur- at the 
ing the end of 
year the 

year 

33,186 44,998 

·1,637 2,103 

103 205 

25 10 

34,951 47,316 

•Figures furnished by the Ministry of Finance are provisional. 

**,£Figures are under reconciliation by the Ministry of 
Finance. 

@Figure awaited from the Ministry of Finance. 



(ii)* With Commissioners of Jncome-ta'X (Appeals) 

(ii) Wealth-tax 

(ii) Gift-tax 

(iii) Estate Duty 

(iv) Super Profits 
tax/Surtax 

(v) Interest-tax 

Pending Added Total 
at the during 
begin- the year 
ning of 
the year 

5,358 

375 

3,490 

257 

13 

4,117 

263 

1,600 

230 

20 

9,475 

638 

5,090 

487 

33 

No No. 
disposed pending 
of dur- at the 
ing the end of 
year the 

year 

3,601 5,874 

282 356 

2,126 2,964 

225 262 

15 18 

Total 9,493 6,230 15,723 _ 6,249 9,474 

(iii) *Revision Petitions with Commissioners 

(i) Wealth-tax 

(ii) Gift-tax 

(iii) Super Profits 
tax/Surtax 

(iv) Interest-tax 

Total 

1,958 . 1,206 3,164 

106 117 223 

10 6 16 

394 60 454 

2,468 1,389 3,857 

684 

37 

5 

44 

770 

2,480 

186 

11 

410 

3,087 

(c) • Year-wise break-up of pendency of hig.11 
demand appeals at the end of the year 1985-86 with 
reference to their year of institution was as under : 
(i) *With Appellate Assistant Commissioners 

Year of Wealth 
Institution tax 

1981-82 

1982-83 

1983-84 

1984-85 

1985-86 

Total 

312 

131 

163 

269 ' 

238 

1,113 

Gift 
tax 

i'4 
8 

3 

5 

29 

59 

Estate 
Duty 

32 

32 

Interest Super Total 
tax Profit/ 

Surtax 

1 
358 

140 

166 

274 

267 

1,205 

(ii) *With Commissioners of Income-tax (Appeals) 

1981-82 144 
1982-83 66 
1983-84 140 
1984-85 238 
1985-86 550 

Total 1,138 

1 
16 
12 
38 
25 

92 

17 
34 
59 
96 

154 

360 

3 

4 

162 
116 

1 213 
6 378 

39 771 

46 1,640 

(d) . *Year-wise pendency of revision petitions with Commis
sioners. 

Year of filling 
of petition 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86 

Total 

Number 
pending 

1,519 
1,004 
1,168 
l ,283 
1,803 

6,777 

*Figures furnished by the Ministry of Fince are provisional. 
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(iii) *Writ petitions pending 

(i) On 31 March 1986 
(ii) Out of (i) above 

pending for 
O ver 5 years 
3 to 5 years 
l to 3 years 
Upto 1 year 

Total 

In 
Supreme 
Court 

106 

12 
29 
37 
28 

106 

In High 
Courts 

2,902 

294 
750 
980 
878 

2,902 

Total 

3,008 

306 
779 

1,017 
906 

3,008 

(iv) *Cases pending with Judicial Courts : 

( i) On 31 March 1986 
(ii) Out of (i) above pending 

fo r 
Over 5 years 
3 to 5 years 
1 to 3 years 
Upto 1 year 

Total 

1.09 Reliefs and Refunds 

In 
Supreme 
Court 

l,413 

84 
344 
525 
460 

1,413 

In High 
Courts 

12,531 

1,286 
l,961 
5,956 
3,328 

12,531 

Total 

13,944 

1,370 
2,305 
6,481 
3,788 

13,944 

Where t'he amount of tax paid exceeds the amount · 
of tax payable the assessee is entitled to a refund of 
the excess. If the refund is nor granted by the depart
ment within three months from the end of the month 
in which the claim is made, simple interest at the 
prescribed rate b~come payable to the assessee on 
the amount of such refund (vide Section 237 read with 
Sect ion 243 of the Income-tax Act). 

(i) (a) * The particulars of cases of direct refunds 
for which claims were made, the claims settled an_d the 
balance outstanding during 1985-86 were as under : 
Financial year 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86 

Opening Claims 
Balance received 

during 
the year 

104 16,290 
235 20,775 
440 20,040 
937 28,204 

1,495 29,728 

Total No. o f Balance 
refunds out

standing 

16,394 16,159 235 
2 1,010 20,543 467 
20,480 19,581 899 
29, 141 27,646 1,495 
31,223 29,089 2,134 

(bY Year-wise analysis of tbe outstanding d irect 
refund claims as on 31 March 1986 : 
Financial year in which 
application was wade 

1983-84 and earlier years 
1984-85 
1985-86 

Total 

No. of 
cases 

pending 

105 
83 

l ,946 

2,134 

*Figures furnished· by the Ministry of Finance are provis]onal. 
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(ii) (a)* The Act also provides for refund of any 
amount which may become due to an assessee as a 
result of any order passed in appeal or other proceed
ings without his h_aving to make any claim in that 
behalf. Simple interest at the prescribed rate is pay
able to the assessee in such cases too. 

Cases resul.ting in refund as a' result of appellate 
orders and revision orders etc. during each of the five 
years ending 1985-86 were as under : 

F inancial year Opeoing Additions Disposal Balance 
balance 

1981-82 1,694 ·5,683 7,241 136 

1982-83 136 7,767 7,736 167 

1983-84 167 7,868 7,791 244 

1984-85 244 9,756 9,663 337 

1985-86 337 9,260 8,906 69 1** 

(b) ':' Year-wise analysis of balance as on 31 March 
1986 was as under : 

Financial year 

1983-84 and earlier years 

1984-85 

1985-86 

Total 

l.10 ':' Interest 

No. of cases pending 

684 

688** 

The Act provides for p ayment of interest by the 
assesses for certain defaults such as delayed submis
sion of returns, delayed payment of taxes, etc. In 
some cases such as those where advance tax bas been 
paid in excess or where a refund due ro the assessee 
is delayed, Government have also to pay inrerest. 

The particulars of interest paid on refunds by 
Government under tbe different provisions of the Act 
during the years 1983-84, 1984-85 and 1985-86 ·are 
given below : 

Section of 1983-84 1984-85 1985-86 
Income-
tax Act No. of Amount No. of Amount No. of Amount 
under assess- (Rs. assess- (Rs. assess- (Rs. 
which mcnts (000) ments (000) mcnts (000) 
interest 
paid 

214 28,290 32,976 33,447 42,778 32,068 20,740 

243 373 37 147 109 432 120 

244 l , L25 32,677 1,395 10,045 1,329 5,573 

"'Figures furnished by the Ministry of Finance are provisional. 
**Figures are under reconciliation by the Minist ry of F inance. 
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1.11 Cases settled by Settlement Commission 

Under the provisions of the Income-tax Act, 1961 
and the Wealth-tax Act, 1957, an assessee may at any 
stage of a case relating to him make an application to 
the Settlement Commjssion to have the case settled. 
The powers and procedures of the Settlement Commis
sion are specified in the Act. Every order of scttle
m::-!nt passed by the Settlement Commission is con
clusive .as to the matter stated therein. · 

The number of cases settled by the Settlement Com-
mission during the last five year.s was as under 

(i) Income-tax 

Financial year No. of No. of Percentage No.of 
cases for cases dis- case 
disposal posed of pending 

1981-82 1,231 159 12 .91 1,072 

1982-83 1,430 186 13 .00 1,244 

1983-84 1,799 224 12 .45 1,575 

1984-85 1,988 270 13 .57 1,718 

1985-86 1,890 204 10 .79 1,686 

(i i) Wealth-tax 

1981-82 506 86 16.99 420 

1982-83 551 47 8.52 504 

1983-84 702 92 13 . 10 610 

1 984-8~ 733 86 11 . 73 647 

1985-86 683 57 8.34 626 

(iii) Year-wise pos1t10n of tax determined (includ-
ing interest and p~nalty ) in cases settled by Settlement 
Commission. 

Financial year 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86* 

Income-
tax 

(In lakhs 

124 .90 
207 .02 
373.91 
225 .19 
202 .69 

Wealth 
tax 

of rupees) 

6.92 
10 .39 

. 26. 6.2 
23.43 
4.95 

*Figures furnished by the Ministry of Finance are provisional. 

Income- Wealth-
tax 

(iv) No. of cases pending for 
admission before Settlement 
Commission 

(v) No. of cases held up 
with Settlement Commis
sion for want of comments 
of the Department 

tax 

659 192 

. 261 70 

Total' 

851 

331 



1.12 Penalties and prosecutions 

Failure to furnish return of income/wealth/gift or 
filing a false return invites penalties ~nder the rele
vant tax law. It also constitutes an offence for which 
the tax payer can be prosecuted. The tax laws also 
provide for levy of penalty and prosecution for failure, 
to produce accqunts and documents, failure to deduct 
or pay tax, etc. 

(i) Income-tax and Corporation-tax-. 

( a) *Penalty proceedin'gs initiated, disposed of and 
pending for each of the three years ending 1985-86 

Year 

1983-84 
1984-85 
1985-86 

Pending at 
the begin-
ning of the 
year 

251 
397 

J,138 

Complaints Total 
filed during 
the year 

172 423 
778 1, 115 
711 1,849 

26 

were as under : 

Year Cases ' Added Total No. of Cases 
pending during cases pending 
at tile the year Disposed 
beginning of during 
of the the year 
ye:ir 

1983-84 2,60,724 J ,87,582 4,48,306 1,84,302 2,64,004 
1984-85 2,64,004 J,72,125 4,36,129 2,24,042 2,12,087 
1985-86 2,12,087 1,82,407 3,94,494 1,98,01 l J,96,483 

(b) * Prosecutions launched, convicted!compounded 
and cases pending in the Courts for the three years 
ending 1985-86 were as under : 

No. of No. of cases Total Balance 
cases dis-
posed of convicted compounded 
during the 
year 

26 J3 7 20 397 
37 9 26 35 J,138 

321 16 303 319 1,528 

( c ) * Penalty and composition money levied, collected and p ending for the three years 1983-84 to 1985-86 
were as under : 

(Rs. in tbousands) 
Year Opening> balance Le'lied during the year Colle:tcd during the year Blalance outstar<ling 

Penalty Composition Penalty Composition Penalty Composition Penalty Composition 

1983-84 
1984-85 
1985-86 

(ii) Other Direi;t 

25,841 
37,666 
37,0~ 

Ta<xes 

money 

3,727 19,493 
3,660 19,370 
4,775 25,947 

( a) * Penal~y proceedings initiated, disposed of and 
are given below : 

Year Pending at the Added 
beginning of the during 
year the year 

1983-84 40,8'28 21 ,482 
1984-85 40,110 19,3 IJ 
1985· 86 36,430 21,512 

money money money 

9,804 7,668 9,871 37,666 3,660 
8,013 19,947 6,898 37,089 4,775 
3,704 10,488 2,488 52,548 5,991 

pending for each of the three years ending 1985-86 

Total No. of cases Cases 
D isposed of pending 
during the year 

62,310 22,200 40, 110 
59,421 22,99 1 36,430 
57,942 25,911 32,031 

(b) * Prosecution launched, convicted/ compounded and cases pending m the Courts for the three years 
ending 1985-86 are given below : 

Year 

1983-84 

1984-85 

1985-86 

Pending 
at the 
beginning 
of the 
year 

8 

67 

86 

Com-
plaints 
filed during 
tile year 

59 

19 

•Figures furnished by the Ministry of Finance are provisional. 

Tota l 

67 

86 

87 

No. of 
cases 
disposed 
of 

No. of cases 

Convicted Com-
pounded 

Total 

Cases 
pending 

67 

86 

87 

' > 

:>-

' 
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(c) * Penalty and composition money levied, collected and pending for ~he three years 1983-84 to 1985-86 
are given below : 

Year 

1983-84 
1984-85 
1985-86 

Opening balance 

Penalty Composi-
tion 
money 

2,236, 
3,444 
7,300 

*Figures furnished by the Ministry of Finance are provisional. 

1.13 Searches and Seizures 

Sections 132, 132-A and 132-B of the· Income-tax 
Act, 196.1. provide for search and seizure <;>perations. 
A search has to be authorised by a Director of Ins
pection, Commissioner of Income-tax, or a specified 
Dy. Director of Inspection or Inspecting Assistant 
Commissio!Jer. Where apy money, bullion, jewellery 
or other valuable article or thing is seized, the Income
tax Officer has, after necessary investigations, to mak.e 
an order with the approval of the I.A.C. within 90 
days of the· seizure, estimating the undisclosed income 
in a summary manner on ti].~ b_asf!i of the material 
available with liim and calculating the amount cf · tax 
on the income so estimated, specifying the amount 
that will be · required to satisfy any existing liability 
and retain in his custody such ~ssets ·as are, in bis 
opinion sufficient to satisfy the aggregate of the tax 
demands and forthwith release the remaining portion, 
if any, of the assets to the person from whose custody 
they .were seized . The books of account and other 
documents cannot be retained "by the authorised o1ficer 
for more than 180 days from the date of seizure un
less the Commissioner approved of the retention for 
a longer perio~. 

(a) ~'~The number of cases in which searches and 
seizures were conducted for the three years 
ending 1983-84 to 1985-86 was as ur;der : 

Year 

J983-84 
1984-85 
1985-86 

No. of cases where cash No. of 
jewellery etc. assets were cases 

seized where no 
assets were 

No. Value . seized 
(Rs. in 
thousands) 

559 24,884 164 
137 45,365 567 
258 10,049 886 

*Figures furnished by tlie Ministry of Finance are provisional. 
• 

Year Openiqg Orders 
balance of U /s 132(5) 
orders U/s passed 
132(5) during the 

year 

1983-84 62 56 

1984-85 91 75 

1985-86 93 195 

*Figures furnished by the Ministry of F inance are provisional. 

Levied during the 
year 

(Rs. in thousands) 

Collected during the Balance outstand-
year ing 

Penalty Composi- Penalty Composi- Penalty Composi-
tion ti on ti on 
money money money 

3,151 1,943 3,444 
4,653 797 7,300 
3,872 1,536 9,636 

(b) (i) * Particulars of orders under Section 132 
(5) passed durin'g the three years ending 1985-86 

were as under 

Year 

1983-84 
1984-85 
1985-86 

Opening 
balance 
of cases 

7 
510 
572 

Search 
cases 
during 
the year 

559 · 
137 
258 , 

Total 

566 
647 
830 

No. of 
cases 
where 
o rders 
were 
passed 
during 
the 
year 

56 
75 

195 

N o. of 
cases 
pending 
at the 
end of 
the ye_ar 

510 
572 
635 

(ii)* Particulars of income determined in the 
orders under Section 135(5), tax involved 
therein, assets retained and assets returned 
of the three years e!:!ding 1985-86 were as 
under: 

· Year 

1983-84 
1984-85 
1985-86 

No. of 
cases 
where 
orders 
were 
passed 

56. 
75 

195 

•' 
Income 
deter-
m ined in 
the orders 

88,242 
77,062 
92,700 

Tax 
involved 
therein 

73,088 
95,088 
83,385 

Valµe of Value of 
assets assets 
reta ined returned 

(Rs. in thousands) 

21,796 
23,668 
48,935 

1,174 
6,058 

22,033 

*Figures furnished by the Ministry of F inance are provisional. 

(c) (i) * The number of search cases out ·of b(ii) 
where final assessments were completed and pending 
for the three years ending 1985-86 was as under : 

Total 

118 

166 

288 

No. of cases where final assessments 
were completed 

Where con- With no Total 
cealed in- Concealed 
come income 

was found 

18 9 27 

49 24 73 
103 48 151 

Balance 
cases 

91 

93 

137 
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(ii) ''' Year-wise paJticulars qi pendency of orders under section 132(5) where final assessments were 
pending as on 31st March 1986 were as under : 

Year in which summary 
assessments was made 

N o. of cases where final 
assessm ents were pending 

Out of (2), No. of cases 
with selllemcnt commission 

(I) 

1983-84 

1984-85 

(2) 

40 

27 

(3) 

12 
11 

1985-86 42 • 

(iii) * Particulars of income determined, tax levied, balance tax outstanding after 
assets retained on final asses;,ment for the three yea·rs ending 1985-86 were as under ; 

5 

Year 

1983-84 
1984-85 
1985-86 

No. of 
cases where 
final 
assessments 
were com-

pleted 

27 
73· 

151 

Income 
determined 

Jl,090 
29,1~2 

1,45,457 

Tax 

R s. 

6,498 
19,960 

1,05,750 

D emand raised 

Penalty 

R s. 

92 
825 

18,975 

*Figure; furn ished by the Ministry of Finance are provisiona l. 

(iv)* The number of . cases of prosecutions laun
ched compounded and convictions obtained for t'he 
three years ending 1985-86 was as under : 

Year 

1983-84 
1984-85 
1985-86 

No. of prosecutions 
launched 

Opening D ur ing T o tal 
balance the year 

142 
154 
182 

24 
40 
53 

166 
194 
235 

No. of No. of No. of 
cases cases in cases 

12 
12 
17 

which pending 
con vic-
tions 
were 
obtained 

l 
3 

154 
182 
21 8 

*Figures furnished by the Ministry of Finance are provisional. . . 
(v}* Particulars of cases of assets returned, inte

rest paid and cases pending for the three years end
ing 1985-86 were as under : 

Year 

1983-84 

1984-85 

1985-86 

Number of cases where 
assets were due for 

return 

Open ing Added 
balance during 

6 

8 

6 

the year 

2 

J7 

36 

Total 

8 

25 

42 

Number Number 
of cases of cases 
where 
assets 

returned 
during 
lhc year 

19 

25 

where 
interest 
paid 

Balance 
cases 
pending 

8 

6 

17 

*Figures furnished by the Min istry of Finance are provisional. 

D emand 
adjusted 

Total out of 
retained 
assets 

Rs. 

6,590 
20,785 

1,24,725 

1,206 
1,096 

24,714 

adjustment of value of 

(Rupees in thousands) 

Balance Pending recovery 

Tax Penalty 

R s. 

36 
775 

Total 

R s. 

5,384 
19,689 

Rs. 

5,348 
18,91 4 
8 1,036 18,975 l,00,0Jl 

1.)4 A cquisition of Immovable Properties 

l. L4.01 Chapter XXA of the Income-tax Act, 
1961 , introduced with effect from 15 November 1972, 
empowers the Central Qovernm~nt to acquire an 
immovable property, where s.:ich property is trans
ferred by sale or exchange and the true consideration 
for such transfer is concealed with the object of evad
ing tax. The scope oi these provisions has been ex
tended through the In.::ome-tax (Amendment) Act, 
1981 with effect from 1 July, 1982, to cover : 

(a) transfer of fiats. or premises qwned through 
the medium of co-operative societies and 
companies; 

(b) agreements •of sale followed by part P.er
formance viz. by actual physical pos5., ssion 
of the property by the defacto buyer, and 

( c) long term leases i.e. leases for a period of 
12 years or more. 

' T he provisions were introduced in the statute on 1he 
recommendat ions of the Direct Taxes Enqui ry Com
mittee popularly known as Wancboo Commitce 
(1971) Repor~ on black money. The objective of the 
legislarion is to counter evasion of tax through under
statement of the value of immovable property in sale 
deeds and also to check the circulation of bJcrclc 
money, by empowering the Central Gove111ment to 
acquire . immovable properries, including agricultural 
lands. 

:>-. 
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l.14.02 Acquisition proceedings under these pro
visions can be initiated where an immovable property 
of fa ir market value exceeding Rs. 25,000 (Rs. 1 lakh 
with effect from 1 June 1984) is transferred for an 
apparent monetary consideration, which is less than 
the fa ir market value by more than 15 per cent of 
the apparent monetary consideration. The compen
sation payable on acquisition is the amount of the 
monetary consideration shown in the transfer {iocu
ment plus J 5 per cent qf such amount. Regarding 
taki ng over and management of the immqvable pro
perties vested in the Government under the provisions 
of the Income-tax Act, it was agreed in November 
J 976 in the Ministry of Works and Housing and the 
Ministry of Finance tha: the Central Public Works 
Department would take over the immovable properties 
from the ·Revenue authorities after the forfeiture had 
become absolute and all formalities relating to appeal 
etc., provicfed under tbe law have been completed und 
manage the same. Accordingly the Central Board 0f 
Direct Taxes issued instructions in May 1977. 

1 .14.03 With effect from 1 October 1986, the pro

visions of Chapter XXA of the Income-tax Act, 1961 

do not apply to or in relation to the transfer of 3r.y 

immovable property made after the 30 September 

1986 (Section 269 RR). 

*A. Number of Assistant Commissioners of Income 
tax engaged on the work for the year 1985-86. 

At the commence of the year 

At the dose of the year 

Sanctioned 
Strength 

13 

13 

Working 
Strength 

II .25** 

*B. The number of intimations in Form 37-G re

ceived from tbe Registeiing Authorities during the . 

three years ending 1985-86 was as under 

Year No. of Intimations received 

1983-84 4,39,065 

1984-85 2,21,646 

1985-86 2,15,257 

·Figures furnished by the Ministry of Finance are provisional. 
**Figures are under reconciliation by the Ministry of Finance. 
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*C. (i) The number of notices issued, dropped, 
acquisition orders passed und notices pending for the 

three years ending 1985-86 was as under : 

Year Opening No. of Total No. of No. of No. 
Balance notices notices cases pend- ' 

issued dropped where ing 
during during orders 
the year the year were 

passed 

1983-84 13,077 5,688 18,765 5,032 33 13,700** 

1984-85 13,078** 10,167 23,245 6,847 39 16,359** 

1985-86 15,634** 10,909 26,543 7,764 58 18,721 ** 

(ii)** Year-wise particulars of pendency as on 
31 March 1980 were as under : 

Year of inst itution No. of notices pending 

1983-84 and earlier years 8,607 

1984-85 7,588 

1985-86 9,027 

*Figures furnished by the Ministry of Finance are provisional. 
**Figures are under reconciliation by the Ministry of 

Finance. 

*D. The number of cases where acquisition orders 
were passed, properties acquired and the balance 
pending for the three years ending 1985-86 was as 
under : 

Year No. of cases where orders were No. of Balance 
passed cases No. 

where 
Opening During Total properties 
Balance the year were 

actually 
taken 
over 

1983-84 131 15 146 146 

1984-85 146 18 164 164 

1985-86 164 31 195 195 

*Figures furnished by the Ministry of Finance are provisional. 
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'~E. The particulars of disposal of acquired p~operties. 

Year D etails of properties No. of Nature of disposal Properties awa it ing 
-----------------~---- · disposal acquired proper-

ties dis- By Sale Appropriation for Others 
own use 

No. Com-
No. Campen- posed of 

sation 
paid No. Sale · No. Com- No. Amounts gensa

ti on 
paid 

Value · pensation paid 

(a) (b) (a) 

2 3 4 

@ 

*Figures furnished by the Ministry of Finance are provisional. 
@Awaited from the Ministry of Finance. 

1.15 Functioning of Valuation Cells : 

(b) 

1.15.01 The Central Government established in 
October 1968, a departmental Valuation Cell manned 
by Engineering Officers taken on deputation from the 
Central Public Works Department:-to assist the assess
ina officers and various direct tax laws. Certain de-o ' . 
tails about the functioning of the Valuation Units 
under the Cell are given in the· following sub-para
graphs : 

(i) No. of Valuation Units/Districts 

Year No. of v alua tion Units No. of v aluat ion 
v.o. A.V.O. D istricts 

1981 -82 79 78 11 

1982-83 79 78 11 

1983-84 79. 78 11 

1984-85 79 78 ll 

1985-86 78 .77 12 

(ii) No. of cases referred to valuation cells, dis
posed of and. pending at the ·end of the each of three 
years ending 1985-86 

(a) Income tax 

(b) Wealth tax 

(c) Gift tax 

(d) Estate Duty 

Year For No. of Dis- >Pend
disposal cases posed of ing at 
at the referred tluring the end 
begin- during the of the 
ning of the year year 
the • ;~ year 
year 

1983-84 1,769* 12,805 11 ,446 3,128 
1984-85 3,128 10,228 10,634 2,722 
1985-86 2,722 12,490 10,599 4,613 

1983-84 4,492* 11,925 11,157 5,260 
1984-85 5,260 9,355 10,976 3,639 
1985-86 3,639 9,851 8,620 4,870 

1983-84 33* 134 87 80 
1984-85 80 133 168 45 
1985-86 45 134 123 56 

1983-84 186* 541 437 290 
1984-85 290 327 417 200 
1985-86 200 178 282 96 

•Figures are under reconciliation by the Ministry of Finance. 

(a) (b) (a) (b) (a) (b) 
Rs. 

5 6 7 

3 1,65,226 

' Law c.nd Procedure 

1.15.02 Pursuant to tbe recommendations of tlie 
Public Acco:mts Committee, the Central Government 
set up a Valuation Cell in tbe Income-tax Department 
in .October 1968, which is manned by qualified en
gineers of the Central Public Works Department. The 
·m,ain objecti~.e of the Departmental Valuation Cell 
is to aid and assist the assessing officers in the corr~'.::t 
d~termi.nation of the fair prnrket value of assets for 
the purpose of the d_iff~rent incidence of direct taxes 
and to prevent the large scale avoidance of taxes by 
understatement o( the values by assessees on the 
basis of the certificates of n~gistered valuers. The 
Valuation Cell is assigned the work of valuation of 
immovable properties such as land, buildings, etc., 
referred to it under t.he Tax laws. 

With the amendments of the Direct Taxes Acts, 
Valuation Cells were created in the Income-t.<.1x 
Department and specific provisions for statutory re
ference of the valuation of proper ties to the V:alua
tion. Cell. if the assessing officer was of the opinion 
th_at the values returned are understated by assessees, 
were inserted. 

Under the Income-tax Act, a reference to t!:ie 
Valuation Cell lies-

(a) for ascertaining the fair market value of 
capital assets for the purpose of computing 
capital gains; 

(b) fo!: the purpose of estimating the cost of 
construct.ion of capital assets; 

( c) for the purpose of initiating acquisition pro
ceedings in respect of immovable properties 
and estimating the amount of compensation 
payable; 

-

> .. 



.... - (~) for the purpose of estimating the reserve 
price of properties aftached towards reco
very of tax arrears. 

For the purposes of Wealth-tax, Gift- tax and 
Estate-duty, t he references are made for the follow
ing : 

( i ) to determine the fair market value of immov
able properties on lhe valuation date; 

(ii) to determine the fair market value of assets 
on the date of gift; 

( iii) to determine the fai r market value of immov
able properties held by the deceased at the 
ti me of his death ; 

The Reserve Bank of India may also refer cases 
of valuation of immovable properties held by non
residents under the provisions of !he Foreign Ex
change R egulation Act. 

· The Central Board of Direct Taxes exercises over
all control of the Departmental Valuation Cell. T he 
Departmental Valuation Celi, ho>vever, functions under 
the di1·ectio!'}S of the Chief E ngineers at New Delhi 
and M adras, designated as R egional Valuation Offi
cers. They are assisted by District V aluation O'ffcei·s, 
Valuation O fficers and A ssistant Valuation Officers 
in the corresponding ranks of s.uperintending E n
gineers, E xecutive E ngineers and Assistant E ngineers 
of the Central Public Works Department. They have 
assigned jurisdiction with reference to varying mone
tary values of the proper ty. 

D istrict Valuation Officer Value of assets decla red in the 
return exceeding Rs. 10 lakhs. 

Valua tion Officer. Value of assets declared exceeding 
Rs. 2 lakhs but not exceeding 
Rs. IO lakhs·. 

Assistant Valuation Officer Value of assets not exceeding 
Rs. 2 lakhs. 

In July 1969, the Central Board of Direct Taxes 
instructed the assessi!lg officers that the value once 
determined for an assessment year should ordinarily 
be left undisturbed for another two years but should 
be re-assessed after two yi!ars. These instructions 
were withdrawn in July 1 9~0 in view of the statutory 
provisions in troduced in the Acts. 

1.15 .0 3 Recommendations of the Public Accounts 
Committee 

In thefr 18 l st Report, the Public Accounts Com
mittee emphasising the ·need to b ring out better regu
lation and discipli ne over non-official valuers observed 
S/17 C&AG/86-6 
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that so long as the avowed objectives for which the 
valuation cells are set up, namely, that of preventing 
large scale avoidani;e of taxes by understatemenr of 
the returned value of assets and making investment 
()f un.accounted money in real estates unprofitable and 
unatt ractive, are not achieved, the need for such an 
o rganisation remained and expected the M inistry of 
Finance to keep a close watch over their function ing. 
On the delay in the disposal of cases referred to the 
Valuation Cell being attributed to the non-furnishing 
of the valuation reports by the registered valuers in 
the prescribed form with all the required information, 
the Committee wanted the M inistry to be informed · 
of the precise steps undertaken to improve the work
ing of the institu tion of registered valuers and to en
sure that the valuation reports are furnished by the 
registered valuers in the prescr ibed form. 

The valuation of properties is important not only 
for the purpose of wealth-tax b ut also for other d irect 
taxes. T he provisions of various laws governing 
valuation a re, however not identical though the p rin
ciples of valuation and the ins tructions un der the tax 
laws happen to be the same. 

In their 18 l st R eport the Public Accounts C om
mittee found that : 

( i) references on questions of valuation were 
not made to the valuation cell in all cases 
required to be made. 

( ii) Valuat ion given by the valuation cells were 
not adopted in the assessments despite speci
fic provisions in the tax. laws making such 
valuations binding on tax authorities. 

( iii) The time taken by valuation cells to give 
valuation reports was far too long. 

(iv ) The number of cases pending remained very 

high. 

(v) In a large number of cases, the valuations 
given by valuation cells did not stand the 

test of appeal. 

Noticincr the large pendcncy in the cases and the 
time lag i; completing the valuations, the C ommittee 
suggested a Works and M ethod Study in to the . func
tioning of the Valuation Cell and necessary actlo~ .to 
streamline the SY.stem. In F ebruary 1983, the Mm1s
t ry of Finance accordingly emphasised upon the Valua
tion Cel1s the need foi: expedit ious disposal of cases 
for valuation and to keep the level of p endency to the 
minimum necessay, at the same t ime asking the valu~
tion cells to review all the cases pending for over six 
mouths and to send lists of the cases over one year 

old . 

' 



1.15.04 R.~view 

A review of the functioning of the Departmental 
Valuation Cell, particularly in the context of the ob
servations and recommendations of the Public Accounts 
Committee, was conducted during the year 1985-86. 
The results of the review are summarised rn the 
following paragraplls : 

A. No. of cases awaiting disposal. 

(i) The number of cases refened to the depart
mental Valuation Cells, the number disposed of and 
the number pending for disposal during the five years 
1981-82 to 1985-86 are given below: 

Year 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86 

Opening No. of Total 
balance cases 

referred 
to the 
valuation 
cell 

8,379 29,278 37,657 
9,243 25,402 34,645 
1,482 30,334 37,816 

J0,633 23,011 33,644 
8,169 27,681 35,850 

No. of No. of Percent-
cases cases age to 
disposed pending total 
of by valua tion 
thG 
cell 

28,854 9,243* 24.5 
27,163 7,482 20.5 
27,183 10,633 28. L 
25,475 8,1 69 24.2 
23,295 12,555 35 

•Does no\ include Karnataka F igures for want of records. 

The number of cases referred to the Valuation Cell 
every year was approximately 27,000 on an average. 
The number of cases pending for disposal had gone 
up over the years and at the end of 1985-86, the 
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pendency was 12,?55 c:ases, a record 35 per cent. The 
cases were pending from 6 to 36 months (3 years) 
and in respect bf 10 Stares, the value of the 7 ,006 
properties pending for disposal amounted to Rs. 137.1 5 
crores. 

The average disposals during the five years was 
72 per cent and the t ime taken for disposal of a case 
varied from 3 months to 41 months (nearly 3t years). 
Time barring cases and cases connected with re~overy 
proceedings were given priority in disposal over other 
cases, which were taken up in order generally of the 
date of reference. Cases of high value involving large 
revenue were, however, not afforded ~Y priority. The 
under valuation in the cases disposed of ranged from 
1 per cent upto 728 per cen t of the declared values. 

( ii) At the end 'Of March 1986, ~here were 12,555 
cases of _valuation pending with. the Departmental 
Valuation Cel!s. The period of pendency of these 
cases are as given below :-

No. of cases pending Total Percentage to 
total 

For less than 6 months 10,474 83 
For over 6 months 1,491 12 
but less than 12 months 
For over 12 months 590 5 

The Statewise particulars of the numb~r of cases 
referred to the VaJ.ciation Cell, the number disposed 
of and the number pending are as given below :-

J 

, -
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State 

Tamil adu 

New Delhi 

Madhya Pradesh 

Orissa 

Assam 

Karnataka 

Bihar 

Uttar Pradesh 

Gujarat 

Punjab 

Maharashtra 

Haryana 

Andhra Pradesh 

Kera la 

Rajasthan 

Jammu and Kashmir 

West Bengal 

Himachal Pradesh 

Total 

*Figures not available. 

' 
A 

DETAILS OF CASES REFERRED TO VALUATION CELL 

1981-82 1982-83 1983-84 1984-85 . l 98S-86 

Opening Re- Dis- Closing Opening Re- D is- Closing Opening Re- Dis- Closing Opening Re- Dis- Closing Opening Re- Dis- Closing 
Balance ceipts posal Balance Balance ceipts posal Balance Balance ceipts posal Balance Balance ceipts posal Balance Balance ceipts posal Balance 

2 3 4 s 6 7 8 9 10 11 12 13 14 IS 16 17 18 19 20 21 

2667 9274 8772 3169 3169 7210 7839 2S40 2S40 8948 7661 3827 3827 6S02 7721 2608 2608 9460 74S6 4612 . 
348 1S7S 1S8S 338 338 1620 167S 283 .283 1688 1633 338 338 1299 128S 3S2 3S2 1359 1150 561 

327 1865 17S7 43S 43S 1509 1618 326 326 2428 2061 693 693 1744 2ISO 287 287 1020 996 311 

21 274 27S 20 20 135 127 28 28 204 193 39 39 364 168 23S 23S 310 271 274 

326 1S6 426 56 S6 196 74 178 178 186 275 89 89 194 9S 188 188 343 350 181 

• • • 440 440 965 1147 258 -2S8 1457 1223 492 492 867 1 IOI 2S8 2S8 2241 1237 J26~ 

116 463 Sl4 6S 6S 735 400 400 400 S8S 655 330 330 390 439 281 281 421 S44 1S8 

S62 171S 1911 366 366 146S 1214 617 617 1103 1355 36S 36S 9S6 lll9 202 202 799 788 213 

972 1996 21S9 809 809 1686 1997 498 498 2702 2391 809 809 2556 . 2392 973 973 2840 2104 1709 

771 28SS 2984 642 642 263S 2772 sos sos 2785 2578 712 712 1971 2003 680 680 1733 2002 411 

S73 3S96 3156 1013 ·1013 2783 3083 713 713 3SS3 3114 11S2 1 I S2 2550 3082 620 620 3155 2S55 1220 

80 293 308 6S 6S 180 244 382 268 115 JI S 460 463 112 112 286 276 122 

599 2168 2026 741 741 1781 20S.I 471 471 1890 IS33 828 828 929 1324 433 433 1139 907 66S 

142 680 S77 24S 24S 560 707 98 98 432 331 199 199 S27 sos 221 221 527 651 97 

41 S 1403 1431 387 387 1031 12S6 162 162 1016 794 384 384 66S 893 lS6 1S6 966 957 l6S 

460 96S 973 4S2 4S2 91 1 9S9 404 404 97S 1118 261 261 1037 73S S63 S63 1082 lOSl S94 

8379 29278 288S4 9243 9243 2S402 27163 7482 7482 30334 27183 10633 10633 23011 2S47S 8169 8169 27681 2329S 12SSS 



The number of cases referred to Valuation Cell 
is too small when compared to the total nwnber of 
Wealth-tax assessees and the number of immovable 
properties that may be held by them and the number 
requiring reference to the Valuation Cell. 

Year 

1981-82 
1982-83 
1983-84 
1984-85 
1985-86 

No. of 
Wealth-tax 
assessees 

4,11,387 
4,23,31 l 
4,37,135 
5,01,062 
l ,32,818@ 

No. of cases Pcrcen tage 
referred to 
the Valua-
tion Cell 

29278 7 
25402 6 
30334 7 

.23011 5 
27681 4.79 

@Figures furnished by the Ministry cf Finance are provisional 

The statistics has a}so revealed that the number of 
cases referred to the Valuation Cell for valuation of 
properties in the following three charges where th~ 
metropolitan cities of Bombay, Calcutta and Delhi 
are situated was far less than the number referred to 
in Tamil Nadu with the city of Madras. 

The particulars for the year 1985-86 are 
Tamil Nadu 
Bombay 
Calcutta 
Delhi 

(B) General Reasons for the pendency. 

The broad reasons for the pendency are : 

12,068 
3,775 
1,645 
l,711 

(i) Dilatory tactics adopted by assessees in sub
mitting the requisite documents and other 
particulars required by the Valuation Offi
cers; 

(ii) Incomplete information furnished by the 
assessing officers who made the reforences; 

(iii) Inordinate delays in issue of notices by the 
Valuation Cell ; 

(iv) Lack of adequate and timely action in the 
pursuance of the cases where documents 
and other particulars were called for from 
assessees. 

1.15.05 Works and Method Study on the functioning 
of Valuation Cells 

In para 3.71 of their 101st Repon (7th .. Lok Sabha 
1981-82), the Public Accounts Committee recom
mended the need for streamlining the functioning of 
the Valuation Cell so that the pendency as well as the 
time lag of 4 to 7 months in compleiing the valuation 
are effectively reduced. The Committee accordingly 
s.uggested a Works and Method Study into th~ func
tioning of the Valuation Cells. 
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Pursuant to these recommendations, the Central 
Board of Direct Taxes directed the Directorate of Or~ 
ganisation and Management Services (DOMS) in the 
Income-tax Department to und.ertake the Works and 
Method Study of the Valuation Cell. The study was 
however, undertaken by the Directorate in February 
1985 JJanuary 1986 only and its Report is still await
ed. In the absence of the results of a Works and 
.Methods Study, the Valuatiop. Cells are functioning 
according · to the guidelines issued by the · Chief 
Engineers (North and South '.Zones). The guidelines 
of the Chief Engineer (Valuation) are updated upto 
15 September 1982. 

1.15.06 Absence of centralised Data Bank 

There is no centralised Data Bank for guidance in 
the matter of valuation of properties, commercial, in
dustrial etc., to facilitate coordination of cases decided 
by the different valuation officers. In Kerala, the sale 
particulars of land gathered from the Sub Registry 
Oilices are made use of. Jn Delhi, the sources of in
formation of value of land are Delhi Development 
Authority auctions, Registrar's office and schedule of 
market rates with the Land and Development Officer. 
in the absence of any centralised record, one and the 
same rate for valuation of properties situated in 
different areas separated by long distances is adopted 
resulting in erroneous valuation of landed property. 

The Departmental Valuation Cell came into being 
in 1968. The Central Board of Direct Taxes have also 
not brought out a Manual for the guidance of the 
Valuation Officei:s. 

1.15.07 Maintenance of prescribed Registers 

According to the instructions issued by the Central 
Board of Direct Taxes in June 1979 the Valuation 
Officers are required to maintain, inter alia, the 
following important registers viz., 

(a) Register of references to Valuation Cell. 
( b) Case register. 
{ c) Instances of Sale Register. 

(i) The Central Board of Direct Taxes (in June 
1979) Prescribed a register of references for valuation 
to the Valuation Cell to be maintained by all the 
asstssi.ng officers and directed the Inspecting Assistant 
Commissioner to make periodical checks of the regis
h~r to ensure that all cases required tt) be referred to 
the Valuation Cell have actually been referred to it 
and also to send a certificate to the effect at the end 
of each financial year to the Commissioner of Income
tax.. 
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The test check in a few· assessing offic..:s (detailed 
below) revealed that in a majority of the wards, the 
prescribed register was not being maintained and 
wherever maintained, the entries in the Register were 
not complete. No periodical checks had also been 
carried out by the Inspecting A<;sistant Commissioners 
to point out the cases of omission. The departmental 
at~thorit ics could not, therefore, ensure that all the 
cases required to be referred to the Vakiation Cell 
had actually been referred for valuation. 

State N um ber 
of wards 
test 
checked 

Kera la JO 

Karnataka 7 

New D elhi Not 
ma inta ined 

Utta r Pradesh 27 

Tamil Nadu 2 1 

N um ber 
in which 
the 
registers 
were 
maintain-

ed 

5 

2 

3 

N umber 
in wh ich 
the 
registers 
were not 
maintain-

ed 

4 

4 

26 

16 

N umber 
in which 
the 
registers 
were 
mainta in-
ed de-
fcc tivcly 

2 

(ii) Case register gives the particulars of the cases 
referred to the Valuation Cell for determining the 
fair market value of the assets under the provisions 
of the different Acts. fhe register is to be main
tained for each Act separately. 

In the Delhi charges, there is no consolidated 
register at the level of the District Valuation Officer 
where all references for valuations un der the various 
Acts are recorded. No system . existed to watch the 
progress of the cases at any given time and conse
quently the stage of a particular case at any given 
time was npt available in the register. 

In the Madhya Pradesh chaiges the entries regard
ing issue of notices, value assessed, date of finalisation 
of the report and. difference between the assessed value 
and declared value were not noted in the registers. 

(iii) The Register of Instarrces of Sale is intended to 
assist the Valu~tion Officer in making a realistic 
estimate of value of the assets. The register should 
prov;de complete details of determining the land value, 
if the sale instance is of a composite properly. The 
physical attributes of the assets such as the access, 
shape, size, etc., should also be noted in the register . 
The Taluk or Dist1i ct Registry where all sale deeds 
are registered and the detai ls of sale and purchase o[ 
properties available with the Inspecting Assistant 
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Commissioner (Acquisition) 
when.~from the sale instances 
noted io the register. 

are the main sources 
are to ~e collected and 

The Registers maintained by the Valuation Officers 
in Maharashtra State were not kept upto date and did 
no t incorporate the latest sale transaction in their 
jurisdiction. The registers contained instances of 
sales as old as 1976 and in any case not beyond 1983. 
As the prices of land and buildings are constantly on 
the increase, estimating the fair market value of pro
perly on the basis of market prices prevailing 3 to 4 
year-; back would lead to unrealistic and incorrect 
results. 

l n Bombay, th~ Valuation Ollicer considered the 
prices prevailing 2 to 8 years prior to the valuation 
date:; for determining the fa ir market value of seven 
similar proper ties referred to him by the assessing 
oJlicers. 

1.15.08 Valuation determined by the Valuativ11 Cell 
not adopted in the ass.e.;ssments 

Under the p rovisions of the Wca\tbrtax Act, 1957, 
the Wealth-tax Officer may refer the Valuat ion of any 
assel to the Valuation Officer if the value returned in 
the return, in his opinion, is less than its fai r market 
value. The assessing officers may also make a refer
ence to the Departmental Valuation Cell to determine 
the fair market value of the assets umler the provisions 
of other Direct Taxes Acts to ascertain the value of 
investment in the construetioll' of properties, to deter
mine the income not disclosed by the assessees, the 
real value of gift and the real value of the estate pass
ing o n death of a person. 

While it is obligatory for a Wealth-tax Officer to 
adopt the value determined by the Valuation Cell in 
respect of the properties referred to them in complet
ing the Wealth-tax assessments, the fair market value 
of the properties determined by the Valuation Cell in 
pursuance of rd erences made under other Direct T axes 
Acts is only advisory. However, the value determined 
by the Valuation Cell will help t'he assessing officers 
for suitable adoption of the value of assets in the 
assessments under the respective Acts. 

(i) During test audit it wa.~ noticed that in 3 states, 
the values of immovable proper ties in 28 cases we're 
referred to the Valuation Cell for determining then 
fair marker value. However, the value as determined • 
by the Dep::irtmental Valuation Cell was not adopted 
in a sessments without recordjng apy reasons therefor. 
The total value of the property thus unclerasscssed in 
the assessments amounted to Rs. 1.96 crores. 



(ii) For the assessmen t year 1984-85, a Co-opera
tive H ousing Society declared the total cost of con
struction of a hous ing complex as Rs. 10,37,530 m 
the Income-tax returns. The cost of construction was 
not supported by a certificate of registered valuer. 
On a reference made by the Income-tax 0.fticer in 
October 1983 the Va luation Officer, ado_pting th.e 
approved plia t_h area rate, determined the ~ost of con~ 
struction at Rs. 15,82,800. Th~ C~-operativc Society 
had nor furnished the details of materials purchased 
and quantities used in the construction as well as the 
vouchers for i ts purchas~ to the Valuation Officer . 
The Income-tax Officer questioned !he cost of con
struction determint;d by the Valuation O'ffic_cr at a 
higher ,value sta ting that the accounts of the ass<_:ssec 
were audited by a Chartered Accot1ntant and the con
struction was do ne by a contractor on turn-key basis. 
The Chief Engineer, Val uation justified the Valuation 
determined by the Valuation Officer and stated that 
in the absence of detatls of materials purchased and 
used rn the construction as well as th~ supporting 
vouchers of purchase, the cost of construction deter
mined by the Valuauon Officer was not questionable 
and desired that Q:}e accoun!s of the Society may be 
got audited as eJ?visaged under the Incom~-tax Act. 

The Income-tax Officer rejec.ted th~ cost qf con
struction determined · by the Valuation Officer and 
completed the assessment for 1984-85 in July 1985 
accepting the cost of c~nstruction at Rs. 10,37,530 a~ 
declared by the C o-ope_i:_ative Society. 

The rejection of the valuat~on done by the Valua
tion Officer would, prime~ facie, not be in order as the 
assessee society bad fail~d to justify the value declared 
by producing the accounts and other supporting dQcu
ments. This resulted in income of Rs. 5.45.270 es
caping assessmeqt. 

1.15.09 M odification of vaL!1ation in appeals 

ln ·para 3.70 o( the 10.l st Report (7th Lok Sabha 
1981-82) , the Public Accounts Cornmi_ttee observed 
tha.t " the Committee ................ fi11d that the 
values determined by the Valuation Cell are not up
held by the appell ate authorities in a quite large num
ber of. cases. The Committee consider that while on 
the one band it is necessary to curb the tendency on 
the pai;,t of the assessces to undervalue the properties, 
it is equally nec~ssury that the Valuation Officers 1ct 
in a judicious manner and be fair to the assessees and 

'revenue. This underscores the need for proper selec-
tion and training of the personnel .employed fo r this 
work''. In their action taken note of March J 983 
on the above observa.tion, the Ministry of F inance 
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stated that the "advice of the Honourable Committee 
for proper selection and µaining of Valuation Officers 
has been noted". . 

A test check conducted in .a few offices of Valuation 
Qfficers revealed that the value . det~rmin<;:d by the 
Valuation Officer~ had not stood the test of appeal 
and had beeu_red..!:lccd in !J.ppeal in a number of cases. 
Some such instances are-

(i) In 37 cases in Kenrla, Delhi, Madhya Pradesh 
-and Assam, the valu·~ of properCies was determined 
by the Departm~ntal Valu~tion Officers at R s-. 536.29 
lakhs. On appeal by the assessees, the value was 
reduced to Rs. 305. 78 lakhs by the appellate authori
ties. 

( ii) 57 assessments made in Tamil Nadu and 
Uttar Pradesh charges weie disputed in appeal by the 
assessees against the Valuation of properties at 
Rs. 406.40 lakhs by the Valuation Cells. In appeal, 
the value in 27 cases was reduced to R s. 233.10 lakhs. 
The decision .in appeal in the remaining 30 cases are 
awai ted. 

The Central Board of Direct Taxes ha,\'.e issued 
instructions in January 1980 and August 1982 that 
the grounds of appeal should be supplied to Valuation 
Oilicers while pn::pa1·ing departmental d~fcncc and 
copies of appellat~ decisions are also to. be supplied 
and where valuation is modified in appeal by 25 per 
cent or more, such cases should be brought to the 
notice of the Va_luatioo Officer for preferring [urtber 
app_eal. 

1t was noticed. in audit that in Karnataka, Calcutta 
and Delhi charges that the copies of appellate deci
sions were not made available to the Valuation Cells 
wi th the resul t that the Departmental Valuation Offi
cers were not aware of modifications, · if any, made 
in their valuat ions in appeal. Absence of feed back 
informa tion denies the Valuation Officers an opp<>rt
unity to prefer further appeal wherever called for and 
also improve upon their efficiency. 

In Karnataka charge, a R egister of Appeals is 
maintained by the Valuation Officer to enter cases 
of valua tion disputed in. appeal and information from 
the department should be ob~ained to enter other 
columns of the Register. No entries are found in the 
column "outcome of appeal" owing to the failure to 
furnish the r~quired information by the Income-tax 
Officer or to obtain copies of appellate decision by the 
Valuation Offtcer. TI1e register serves the Vahiation 
Officer with the reasons for modifications of the valua-

-
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tion .in appeals and with the facts/principles on wh_ich 
the appellate authorities had differed ~o as to review 
the guidelines issued in this regard . The purpose o[ 
the maintenance of the register had, however, not peen 
achieved. 

1.1 5.10 Failure lo refer cases to valuation cell for 
determining the fair market value 

Under the Wealth-tax Rules, effective from 1 Jan
uary 1973, a reference may b.e made to the Depart
me~tal Valuation Otlicer, if the assessi ng officer con
siders that the fair market value of a pToperty exceeds 
the returned value by more than 33 1/3. per cent or 
Rs. 50,000, whichever is Jess. Similar references are 
also to be made by the assessing officers under the 
provisions of Income-tax Act/Gift-ta-x Act for deter
mining valuation of property, or t'he cost of construc
tion either for acquirin_g the property· by the depart
ment or to det.erminc th e und)stlosed investment by 
the assessee or· the value of . the gift returned short. 
Where such a reforerice is maidc under the Wealth-tax 
Rules to the Valuation Officer it is obligatory on the 
Wealth-tax Officer to complete the assessment in 
accordance with the valuation of the Departmental 
Valuation Officer. 

(a) Rajasthan : Jn this charge, a test check of 
recorrlc; of 21 assessing offi<:er!: revealed that in 15 
wards 78 cases which were required to be referred 
to th~ Departmental Valm1tion Cell in terms of tfr~ 
above usovisions of the Wealth-tax Rules were not 
referred to the Valuation Officer by the assessing 
authorities As a result, it could not be ensured in 
audi• whether the valuation of the properties ado!?led 
bv ihe assessing authorities was correct. 

The net wealth of a Hind•'.! undivided family 
was computed by Wealth-tax Officer for the assess
ment year 1977-78 in March 1980 adopting the value 
of . three immovable properties at R s. 1,33,400, 
Rs. 4,00.000 and Rs. 3,00,000 as against the returned 
value of R s. 1,00,000, Rs. 3,00,000 and R s. 1,00,000 
respectively. Though the value adopted in respect 
of each of these properties exceeded ·the returned value 
by more than the prescribed limit of Rs. 50,000 and 
t'he cases were requirecl to be referred to the depart
mental valuation cell for determining the correct fair 
market value, no reference was made to the Valua
t ion Cell. Another property was also adopted at 
Rs. · 75,362 as against the returned value of 
R s. J .07,000. Further, the amount of compensation · 
due to the Hindu undivided fa mily in respect of land 
acquired by Government u nder the Urban Ceiling Act 
was not included in the asse·ssment. The rate of tax 
was also not applied correctly in this case. On these 

omissions being pointed out in Ju ne 1980, th e depart
ment referred the case to the Departmental Valu:i
lion O'fficcr who valued the properties at Rs. 20,56,000 
as against the value of Rs. 9,08, 762 adopted m t. he 
assessment. T he assessment was, accordingly, revised 
by ti:c department in November J 985 creating an 
addi tional demand of R s. 46, 180 which was also 
collcct_ed in December 1985. 

(b) Bombay : 

( i) An assessee declared the yalue of a properly at 
R s. 1,60.000 ~s o n the valuation date 31 M arch 1979 
in his Wealth-tax returns for the assessment year 
1979-80. For the subsequent assessment years, the 
value of the property was declared by the assessee at 
Rs. 2,"20,000 on the basis of the registered valuer's 
c.e1 tificate. Not agreeing with the valuation, tl1e 
Wealth-tax Officer referred the case to the Valuation 
Cell for determining the fair market value of the 
property. T he Assistant Valuation Officer valued the 
p_ropcrty at R s. 3,30,000 as on 31 March 1979 and 
the Wealt h-tax assessments for the assessment years 
J 979-80 to 1985-86 were completed by the Wealth
tax Officer on this value. According to the provisions 
of the Act and tbe upward market conditions in the 
ei!!hties the valuation determined by the Valuation 
C~ll co~ld be adopted for a period of three years and 
the case should have been referred to the Valuation 
Cell thereafter for determining the fair market value, 
so that the yalue of the property as assessed woulc;I 
be realistic. Accord ingly, the case was required to 
be referred to the Valuation Cell in 1981 and in 
J 984. Failure to refer the case to the Valuation Cell 
and adopting the same value for 8 long years ha9 
l~d to gross under valuation of the property. 

( ii) For the assessment yt!ars 1980-81 to 1982-83, 
the value of properties located in two ci ties were 
declared by the assessee at R s. 2,64,680 on ·tbe basis 
of a certificate issued by a registered valuer and the 
wealth-tax assessments for these years were completed 
accepting the valuation of the property as declared 
bv the asscssee. On audit pointing out the apparent 
low · valuation of the p roperties, the Wealth-tax Offi
cer referred the case to th ; Departmental Valuation 
Cell which determined the value of the property at 
R s. 19,47,000 for the assessment year 1980-81. 
R s. 21,16,000 for the assessment year 1981-82 and 
at R s. 22,71 ,000 for the ac;sessmcnt year 1982-83 . 

Failul'.e to refer th~ case to the Departmental Valua
tion Cell resulted in under-assessment of wealth of 
Rs. 55,39,960 involving short levy of Rs. 1,39,248. 
The assessments have s ince been rectified ra ising addi
tional demand of R s. 1,39,248. 



( c ) Bihar : In this charge the assessing officers ar 
Bhaga)pur; Nalanda and Arrah had not made any 
reference of valuation of property to the Valuation 
Cell during the last 5 years. 

(cl)_ Uttar Pradesh: 

The net wealth of a n ind ivid ual included free hold 
land measuring 75 ,400 sq. ft., in a posh locali ty with 
a small construction th<:reon. The valu~ of the pro
per ty was estimated by the registered valuer at 
R s. 2,67 ,000 which was accepted by the department 
while completing the wealth··tax assessments of the 
individual, for the assessment years 1977-78 to 
1979-80 in October 1981. Audit scrutiny revedled 
that the va lue of the property was grossly under
estimated for two reasons : 

( i) The land was valued at Rs. 8 per sq. ft. on the 
basis of the rate of Rs. 5.30 per sq. ft. fixed by the 
D evelopment Authority in respect of lease hold plots 
of a new underdeveloped colony instead of a t the much 
higher rate prevalent for free hold plots in the p osh 
local ity, and 

(ii) H ypothetical deductions to the extent of 
R s. 3,76,648 were allowed for developing roads, level
ling, multip!e ownership, arithmetical error of R s. one 
lakh etc. A s the valuation by the registered valuer 
was less than the fair market value of the property, 
the case should have been referred to the departmen
tal valuation cell under the provisions of the Act. This 
w:1s not done. By adopting the value of land at R s. 8 
per sq . ft. its value alongwith constructjon would 
work out to Rs. 6,41 ,000. The incorrect valuation 
resulted in under-assessment of wealth by Rs. 3,74,000 
in each of the three assessment years and a total under 
charge of tax of Rs. 23,774. 

On being referred to the D epartmental Valuation 
CeJI the fair market value qf the property was deter
mined at Rs. l 1,43,000, Rs. 12,20,000 and 
R s. 13.74,QOO in October 1985, for the assessment 
years l 977-78, 1978-79 and l 979-80 respectively. 
The department accepted the valuation and revised 
the assessments in J anuary 1986 creating an addHional 
demand of R s. 72,924. 

(e) Karnataka: 

During the previous year relevant to the assessment 
year 1981-82, a private ljmited compa ny sold in July 
1980 properfy consisting of buildings and ]and appur.
tenant thereto situated in a commercial area of big 
city for R s. 7,00,000 and returned a capit,a] gain of 
Rs. 1,40,000, after deducting Rs. 5,60,000 as its cost 
of acquisit ion.being the market value on I January 

38 

J 964. l n the assessment completed for the assessment 
year 198 l-82 in June 1984, the -assessing officer had 
not accepted the cost of acquisition of lhe property 
and had determined a capital gain of Rs. 2,00,000 
adopting the cost of acquisition as R s. 5,00,000 
under the direct ions of the Ra nge Inspecting Assistant 
Co.mmissioner who was guided by a valuation report 
of a registered valuer of November 1983 plcrcing the 
value as on 1 J anuary 1964 of the property at 
R s. 5,23,450 being the average of values u nder the 
"la nd and building" 'md "rent capitalisation" 
methods. Audit scrutiny revealed that the assessee 
had. in connection with the acquisition proceedings 
under the Act, produced a valuation report of 10 June 
1980 from a registered valuer wherein the valuer bad 
valued, the building according to the reversionary 
value method of valuation taking note of the fact 
that the building was a tenanted property and the 
owner could get vacant possession even through legal 
means, only after ten years at Rs. 6,65,043 as on 
10 June 1980 and that the competent autho1ity had 
dropped the acquisition proceeding s accepting the 
valuat ion report. As the property was tenanted even 
as on l January 1964, applying the principle of ·re
versionary value as was dope in the valuation report 
of 1980, the cost of acqu isition worked out to 
Rs. 3;35,8 12 as on that date. The adoption in the 
assessment of the cos~ of acquisition at R s. 5,00,000 
instead of R s. 3,35,8 l2 resulted in the short com
putat ion of income by R s. 1,39,052 (after set off of 
some allowable losses to the extent of Rs. 1,43,017) 
and a short levy of tax of R s. 69,528. 

The ob jection was communicated to the d~partment 

in December 1985. The statement of facts was is<>ued 
in April 1986. The department stated ( Ap1i l 1986) 
that the method adopted by audit viz., estimation of 
fai r market value on the basis of reversionary interest 
was not sound and does not give the exact market 
condition as on a particular date. It was further 
stated that the "average of land and building" method 
as was done, was the scientific one and that consider
ing that the property was purchased in 19 53 for 
Rs. 3,25,200, the adoption of Rs. 5 lakhs by the 
department on 1 January 1964 cannot be considered 

too high. 

The reply needs consideration as the method of 
valuin_g the property on the basis of average of "land 
and building" and " rental" method, ig.nored the fact 
of depression in the value of property due to occupa
tion by tenants ·and the valuation report dated 
10 June 1980 which was more reasonable should 
have heen applied for the computa tion of capital gains 

-
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as well, in the absence of any exfop.ua-ting' factors. 
In any case, the acceptance of two different basis for 
the valuation of the same property by two authorities 
under the Income-tax Act without a reference to the 
valuation cell led to one of the decisions being appa
rently wrong, mo.re appropri~tely the one relating to 
capital gains involving under charge of tax of 
R s. 69,528. 

1.15.11 Under valuation of properaes by the Depart
mental Valuc!tion Cell 

Orissa: 

(a) For the a;;sessment year 1982.:83 the value ~f 
a 'Ladies Nursing Home' situ ated in a city was esti
mated by the department at more than Rs". 10 Iakbs 
as against the Valuation of R s. 8.03 lakhs done by 
the registered valuer. On a reference made t~ the 
Valuation Officer by the assessing officer the value 
of the property was determined by the Valuation 
Officer at R s. 8.66 lak11s. Not being satisfied with 
the valua tion made by the Valuation Officer, the 
Chief E ngineer, Valuation, New D elhi directe<l the 
Superintending Engineer, Valuation, Calcutta to recom
pute the value. Finding several omissions and defects 
iq the method of valuation adopted by the Valuation 
Officer. the Superintending Engineer, .Valuation Cal
cutta, finally determined the value of the Nut sing 
Home at Rs. 11.51 lakhs as against Rs. 8.66 Jakhs 
determined by the Valuation O fficer. 

Calcutta: 

According to . the guidelines issued by the Chief 
Engineer, Valuation, where any property or part of 
the property is let out' to any relativ:! of the assessee, 
it should be exam ined b efore applying the· rental 
method of valuation of the property that the rent is 
the fair rent and not merely collusive rent.· 

(b) For the asses-;ment year 1979-80, an o~ner o[ 
a three storyed building declared the value of the 
propert;y in a metropolitan city at R s. 1,42,000 in 
the wealth-tax returns and the vaJue was not 
supported by a certificate of a registered valuer. Two 
floors of t'he buildi1;g were Jet out and one· floor was 

· in the occupation of the assessee. The Wealth-tax· 
Officer referred . the case in D ecember 1980 to the 
Departmental Valnatiotr Officer for determining the 
value of the property as on 31 M arch 1979 being the 
valuation date relevant to the assessment year 
J 979.:.so. Adopting the land and building method of 
valuation for the self-occup.fod portion of the property 
anc! rental method for the J.et out port ions, the value 
of the property was determined at R s. 2,19,200 as 
S/17 ~G/86-7 
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on 3 1 March 1979 by . the Departmental Valuation 
Officer . The net wealth of the assessee was com

puted adopting the value of the building . at 
R s. 2,19,20Q. · . ./ 

It was no ticed in audit that the assessee had let 
out the ground floor of the building ·to a school a t 
a monthly rent of Rs. 700 and the entire first floor 
and one room in the ground floor to her husband at 
a monthly rent of R s. 400 for running a nursing home. 
From the records it was observed that no attempt was 
made by the Valuation Officer to determine the fair 
re,nt of the Jet out portions of the property especially 
the por tion Jet out to her husband to run a nurs ing 

. home and to work out the correct market value of the 
portion let out leading to under-valuation of the 
property. 

Bombay,: 

(c) According to the guidelines issued for valuation 
of immovable properties by the department, in the 
case of cioema, h1>~els, factories etc., leased rent 
should be taken into account if the building is leased 
outright ensuring that the rent charged in comparable 
lo the prevail ing market rent for similar properties. 
In a case. where the rent is deliberataly kept low or 
being Jet out ~o close relations etc., the prevailing 
~arket rent or profit earning capacity should be taken 
into account. 

A cinema theatre was run by an assessee till M arch 
1971. By an agreement dated 1 April 1971, the 
cinema with fixtures and furniture was given on ]ease 
to a partnership firm consisting of himself, his wife 
a11d married daughte.r, th~ assessee having 50 per cent 
share in the firm. The lease rent was fixed at 
Rs. 3,500 per month. The assessee retired from the 
firm in June 197_1 and the partnership was continued 
by the other two partners. The lease rent was raised 
to Rs. 5,000 in 1976. 

Jn the Wealth-tax return for the assessment year 
l 983-84 (valuation date 31 March 1983) the value 
of the cinema theatre was declared at R s. 3,67,685. 
The case was referred to the Valuation Officer for 
determining the fair market v~lue of the property by 
the Wealth-tax O'fficer stating, inter alia, that the 
theatre building owned by the assessee is let out to 
an exhibitor firm cons isting of the asscssee's wife and 
assessee's married daughter. In view of the near 
relationship between the lessor and lessee the rent is 
shown at a very low figure as against the higher rent 
potential for the type of building. 



Adopting renr capit~~lisation method, the Valuation 
Officer determined ir, April 1986 the value of the 
cinema at Rs. 6,34,000 as on 31 March ~~83. 

On the regis.tered valuer objecting to the capitalisa
tion of rent at Rs. 5,000 p.m. on the ground that the 
rent of R s. 3,500 fixed on 1 April 1971 s~ould alone 
be considered without any increase thereto, the Valua
tion Officer stated that the rent of Rs. 3,.500 was not 
fixed by any competent authority and the rent agreed 
in . April 1971 could not be taken as standard rent. · 
However, the main question whether in view of the 
clos.e relationship between the parties, the · rent of 
R s. 5,000 itself could be considered as reasonable as 
on the da.te of va~uation, was. not examined by the 
Valuation Officer i.n the light of the guidelines issued 
in this regard. Tak ing into account the profit made 
by the firm as on 31 December 1982 at Rs. 77 ,500, 

. this should have been eonsidered for capitalisation 
instead of rhlt at R s. 5,000 p.m. The yield capitali
sation would have resulted in increase in the value of 
property by Rs. 1,70,0QO. To a query whether the 
revised lease charges agreed to in 1916 were .collusive 
or deliberately low, t~e Valuation Officer stated that 
this should be examined with reference to the normal 
returns for such pr()per ty in 1976 and not in 1.982 
and 1983. But as the .property .was to be valued as 
on 31 March 1983 being the valuation date, .whether 
the rent derived from th~ property on that day was 
low or collusive rent should ·have been considered. 

( d) Properties situated in two plots along wiih 
plant and machinery agreed to be sold by an assessee 
on 4 November 1985 for a consideration of R s. 41 
lakhs wa.s referred by the Inspecting Assistant Com
missioner to the Valuatio_n Cell .in J anuary 1986 for 
de.termining th~ 'fa ir market value of the property as 
on 4 November. 1985. Applying the physical valua
tion method, the District Valuation Officer determined 
the value at Rs. 2·6.16 lakhs. ·The sale consideration 
of R s. 41 lakhs included the value of plant and 
machinery' and in the absence of break-up of Rs . 4l 
Jakhs between land and bujldings and plant and machi
nery, the value of Rs. · 26.16 lakhs could not be com
pared. Jn reply to audit the D istrict Valuation Offi
cer stated tbar the brea:<-up of tl~e figu res wa:s not 
indicated by the parties to the transaction. Neither 
th_e fnspecting Assistant Com.missioner furn ished the 
break-up value of the sale consideration. T he Ins
pes;ting -Assistant Com.i:nissioner ac·cepti.rig ·the absence · 
of the break-up of the figures stated that the question 
·of valuation ·of plant and machinery would be referred 
to a separate wing. Further report is awaited. 
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(e) The President and Managing' Trustee;: of' a 
Foundation run by th~ head of a religious sect· in 
Pune was j;:i default in the .payment of Incom~-tax 
and Weahh-tax to the extent of over Rs. 3.89 crores. 
The Income-tax Officer attached 4 plots of land under 
the occupa tion of. the Foundation to~1ards recovery · 
of the tax arrears, and passed on the case to the Tax 
Recovery Officer to initiat,y recovery proceedings. Th~ 
plots of land were valued by a registered valuer on 
10 January 1980 as follows : 

Valliation date 

31-12-1974 
31-12-1975 
31-12-1976 
31-12-1977 

Value determindc 
by a registered 

valuer 

Rs.15,92,182 .. 
Rs. 18,79,613 
Rs. 39,36,855 
R s. 41,60,915 

The Tax Recovery Officer referred the case for 
Valuation of these lands to t he Valuation . Officer to 
determine the fair market price· as well as the reserve 
price. The valuation Officer directed the Foundation 
in Nc.vember 1985 to submit · the necessary documents 

' for estimating the fair market ·value of the lands. In 
December 1985; · the Tnntecs oE the Foundation 
submitted a note on the owI1ership of the property 
which indicated that the properties were only . in its 
oc.cupation and it was n0t the legal owner. The 
Trnstees also furnished a 'copy of the lease deed leasing 
the property to an Ashr~m connected with the 
Foundation. The Trustees stated that the total land 
area was 2,19,300 sq. ft. an~ a rent of Rs. 2,25,000 
was being recovered from the property. Adopting 
the Rent Capitalisation method the Valuation Officer 
valued the property in February 1986 at R s. 31 ,18,000 
much lower than the valuation made as on 31 Decem~ 
ber 1976 and 31 December 1977 bv the· register.ed 
value.i;. · 

·. The valuation made by the Valuation Officer was 
grossly. undervalued by adoption of the rent 
capitalisation method. The l~ase agreement is in the 
nature of lease and :licence agreement covering a 
~riod of eleven months initially and extend~ from 
time to time. Considering the closeness of the Jessee 
the Ashram . . and lessor the Foundation, it is not in 
order to resort to capitalise. the rent in perpetuity. · 
The Valuation Officer in his letter of February 1986 
stated that jf tenancy was to be ignored · the value of 
the property would be much more and the value .be 
determined by land a'nd btiilding method which would 
be much h_i£!1er. For this purpose the Valuation 
Officer sought for a specific · reference from !he Tax 
Recovery Officer. The Tax Recoverv Officer ·had not 
foJlowed · it up. · · 

) 
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The value of the prnperty w~s shown at 
Rs. 44,3 I ,855 in the Balance Sheet ~f the Foundat: 1n 

as on 31 December 1981. The value of these· 'lands 
w::is determined at Rs. 41 ,60,91 5 as on 31 December 
1977 by the registered valuer. The value of the land 
determined by the Valuation Officer at Rs. 31 118,000 
was apparently lower by any standard. 

(f) For the assessment year 1983-84, tlw value of 
a property situated at Bombay which was joiptly 

. owned by 19 owners · was returned for · Wealth-ta'X 
purposes at Rs. 8,55,000 as on the valuation date, 
31 March 1983; the value of each share being 
Rs. 45 ,000 (in the Joint Property). The assessing 
officer at Delhi in whose jurisdiction the assessments 
of the co-owners were io be made referred foe case . . 
·to the Departmental Valuation Officer at Bombay in 
January 1985 for determining the fair market value 
of the property as o·n the valuation dates 31 March 
1980, 1981, 1982, 1983 and 1984. By applying the 

· physical va1uation method, the Valuation Officer, 
Bombay, valued the property" as under :· 

·valuation date 

31-3-1980 

31-3-1981 

31-3-1982 

31-3-1983 

31-3-1984 

Value determined 

Rs. 

9,17,000 

10,64,QOO 

12,11 ,000 

14,39,000 

17,12,000 

. · ' A search and seizure in the pre.mises of some of the 
co-owners had revealed that . a part of the property at 
Bombay had been sold to a public enterprise in April
May 19~5 for a price of Rs. 85,00,000. The 
assessin·g Officer, therefore,_ requested the Valuation 
Officer for a review of his valuation . so rhat the gross 
under-valuation of the property could ·be corrected. 
The Valuation Officer refused to review the case on 
the ground tha.t the acquisition by Government or 
Semi-Government body was . for specific ~urpose and 
the compensation paid did not represent the market 
value and the eviction of the 100 hutments in the 
land was possible only by a Government or Semi
Government body and not by any private party . . The 
value 9f.the land would not be more than Rs. 3,37,000 
for any private· bidder a.nd as the ·value of land for 
each co-owner was less than Rs. 2 lakhs, the valuation 
was to . have oeen made by the Assistant Valuation 
Officer and the valuation having actually been done · 
by the next s~perior authority it did not . call for miy -
review. 
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The reasons given by the Valuati~n Officer are not 
tenable as the compensation is determined with 
reforence . to the market conditions and did not reflect 
a purchase and the value of the property was returned 
in the Wealth-tax retums for the .assessment year 
1983-84 at Rs .. 8.55 fakhs. The value being more 
than Rs. 2 lakhs but less than Rs. 10 lakhs, the 
property was also rightly valued by the V~l4ation 

Officer and . further review by the District .Valuation 
Officer was possible. 

The Valuation Officer further stated that after 
considering the whole property for determining the 
value, the i 1~dividu~I share was to be arrived at after 
reducing the value by ! 0 per cent. A further 
reduction of 15 per cent was allowed by the Valuation 
Officer towards open space to be reserved for re
creational purposes. It would not be correct to allow 
both the deductions when the property was to be 
individually valued for wealth tax purposes · as the 
individual share in the plot of land by each co-owner 
was !es~ thau 3,000 sq. yds. The provision of open · 
space as _prescribed for recreational purposes was t'o be 
be applied to a plot of land. exceeding 3,000 sq. yd_s. 
in area. 

Andhra Pradesh 

(g) For detcri:nining the fair market value of a 
college building as on 31 March i981, 31 Mar·ch 
1982 and 31 March 1983, being the vaiuation datc5 
relevant to the assessment years 1981-82, ,_ 1982-83 
and 1983-84. the Wealth-tax Officer made a reference 

" in Augu~t 1984 to the Departmenta1 Valuation Officer 
stating that the value of the college building was 
determined by him at Rs: 1.20 lakhs (or the earlier 
assessment year 1979-80 ·taking into account the loca
tion of the building and· estimating the site value at 
Rs. 1 lakh , and the supers tructure at Rs. 20,000 a~ 

against the value of Rs. · 59,020 declared by th.e 
assessee in his wealth-tax ·returns and thar the assessee . . 
not accepting . the v.aluation had gone in appeal to the 
Appellate A ssistant Commissioner. In his report of 
March 1985, the Valuation Officer determined the 
value of the college b_uilding at the 'declared value of 
Rs. 59,020 for the four assessment years 1980-81 to 
1983-84 stat ing that the ·building was more than 100 

' years old an;d covered under the provisions. of Rent 
Control Act. In his order or' October 1984, the. Appel
late Assistant C0;mmissioner decided the ·valu·e of the · 
college building for the assessment year 1979-80 at . 
Rs. 87,000 taking into account the site value and the 
superstructure thereon. The value of Rs. 87,000 ·wa-S 
accepted by the assessee. The Wealth-tax Officer 
again referred the valuation to the Valuation Officer 

------~-~-



stating. that the Appellate Assistant Commissioner had 
decided the value of the building at Rs. 87,000 for 
the assessment year 1979-80 .which was also accepted 
by the assessee. Thereµpon , the Valuatfon Officer 
revised the valuation of the property at Rs. 87,000 
stating that the assessee had not intimated him of the 
acceptance of the decision. Adoption of rental method 
of valuation by the Valuation Officer as against the 
land and building method followed by the Appellate 
Assistant Commissioner led to ,the undervaluation of 
the property. Fur ther the Valuation Offict<r is required 
to determine the valuation of. the property inde
pendently regardless of any valuation of the property 
"in appeal. · 

Tamil Nadu 

(h) The valuation~ of six buildings belongmg to au 
ass~ssee was referred to the Valuation Cell in October 
1981. In its valuation report in respect of 4 buildings 
for the assessment years 1963.:..64 and 1964-65 fur
nished in March 1985, as against the correct total 
value of buildings of Rs. 11. 91 lakbs as on 31 ·March 
1963 and Rs. 12.26 lakhs as on 31 March 1964, the 
value in the valuation report was given as Rs. 10.54 
lakhs and Rs. i0.81 lakhs respectively which led · to 
short valuation of property by Rs. 1.37 lakhs and 
Rs. 1.45 lakhs for the two years. Failure to furnish 
the details of valuation in the report and working out 
the total in a separate sheet led t'o the short valuation. 
The Valuation Officer has agreed to rectify the 
mistake. 
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(I) Free hold pockets of land in the cen.tral a~d 
urban developed area are ·not taken up for valuation 
by the Valuation Cell, if they are claim~d as agricul
tural lands. In the .absence of adequate guidelines for 
valuation of these lands as agricultural lands as 
claimed by the a-ssessee there was short valuation of 
the lands. In one case, claiming the ·lands as agr icul
tural lands the vaJ.ue was declared by the assessee as 
Rs. 26,000. But on the basis Q_f the value of developed , 
plots in neighbourhood area the value of the .lands 
worked out to Rs. 21 lakhs treating . th~ lands as 
vac..ant house sites. 

1.15.12 Irreg1dar withdrawal of cas.es referred for 
valuation to the Valuation .Cell 

Madhya Pradesh 

(a) A priva:te Company returned the value of a 
factory building as on 31 December 1983 at 

Rs. 6,56,510. Although no wealth-tax was leviable on 
companies, the Wealth-tax Officer referred the case of 
the factory buildi~g for valuation by the Valuation 
Cell in November 1984 but subsequently withdrew 
the reference in December 1985. In the meantime the 
market value of the factory• building was estimated by 
the D epartmental Villuation Officer to be over 
R s. 90,00,000: Since the balance sheet of the com
pany disclosed the factory building at R s. 6,56,510 
as against the market value of Rs. 90,00,000, the 
value of the equity shares of the company worked out 
on the basis of value of assets in the bala.rtce sheet 
would lead to undervaluation of equity shares in the 
hands of share-holders. 

(b) A discretionary trnst declared the; value· of one · 
of its buildnig as on 21 October 1979 at Rs. 4,07,802 
in the Wealth-tax returns. The property ·was let out 
for residential and commercial purposes by the Trust. 
The Wea-Ith-tax Officer referred tht( va luation of the 
building to the Valuation Officer in March 1983 and 
subsequently withdrew the reference in June -1983 on 
the ground that tne building had been let out for 
~everal years and was covere.d by the Rent Control 
Act and the provisions of Wealth-tax Rules were to 
be applied for determining the valuation. The provi
sions of Wealth-tax Rules were, however, not appli- _. 
cable to this case as the asset was an immovable 
property let out foi: busi.Qess purposes. The withdrawal 

· of the case from the Valuation Cell was therefore, not 
in order. ·· 

1.1 5. 13 Loss of revenue · due to delay in valuation v f 
of inimovable property 

Haryana 

Under tile Wealth-taxi Act, 1957, the a~sessment for 
any assessment year shall be completed before the 
expiry of four years from the end of the assessment 
ye~r or within one. year from the date of filing of the 
return. 

(a) In one charge, three wealth-tax case~ were refer
red to the Departmental Valuer for valuation of the 
properties for the assessment years 1976-77, 1977-78 

· and 1979-80 in time (one case was however, referred 
in J anuary 1984 at the fag end of the limitation 
period vi~. 31 March 1984) btit the valuation was 
done/ communicated to the assessing officers after the 
expiry .of the period prescribed· for completion of the 
assessments. As a consequence, wealth to the extent of 
Rs. 10.98 lakhs escaped assessment. The details of the . 
cases are : 

J 
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Name of 
assessee 

N~e of property 

A ·Factory building 
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Assessment 
year and 
valuation 
date 

1977-78 

Value 
returned 

Rs. 

6,80,507 

Date of Value Date of Difference 
reference tQ assessed valuation value 
valuation 
cell 

Rs. Rs. 

August 198l 7,04,900 January 1983 74,393 
(31 March 1977) 

B Cinema theatre 1976-77 1,50,716 October 1980 1,65,700 December 198 l 14,984 
(31 March 1976) 

C Cinema theatre 1979-80 5,03,641 January 1984 15,62,000 March 1985 10,58,359 
(31 March 1979) 

Assam 
(b ) An assessec showed an investmept of 

Rs. 1,74,000 on a property (a two storeyed RCC 
building total area 454.67 sq. meters) consrructed 
between 1976 and 1980. As· per the Value.r's report 
the investment amounted to Rs. 1,77,000. On being 
referred to the Valuation Cell in December 1983, 
the Valuation Officer in No_yember 1985 estimated the 
total investment at Rs. 3,24,606 during the relevant 
period viz., assessment years '! 977-78 to 1980-81. No 
assessment proceedings could be initiated to charge 
the undisclo~d income as they had become timebar
red by 31 March 1~85. The loss of revenue irmounted 
to Rs. 65.619. 

Kerala 

(c) The Valuation Officer estimated (April 1984) 
on a reference by the Income-tax Officer in December 
1983 the cost of construction of a building during. 
1976-77 at Rs. 1,54,600 against Rs. ·92,260 claimed 
as invesCed in the return. Action to reopen the assess
ment ma9e ill Febiuary 1980 for the assessment year 
1977-7 8 under the provisions of Income-tax Act, 
1961, within 8 year.> was ncgatiyated by the Commis
sioner of Income-tax as the assessee had disck .. sed 
all material facts ~n .the return. Failure to initiate 
timely action had led to a loss of rev.enue of 
Rs. 31,116. 

1. 15.14 Unwarra11ted valuation by the Valuation 
Officer wit.1u.ut any official reference from the 
ass~ssing OtJicer 

According to the powers of the Valuation Officer, 
the Valuation Officer is to deal with the valuation · of 
pr• :perties when the declared value did not exceec! 
Rs. 10 lakhs, referred to him by the assessing Officer. 

Andhra Pradesh 

An assesse made a .direct approach to the Valuation 
Officer of the rank of Executive Engineer for valua
tion of the property (declared value Rs. 22 lakhs) and 
t~e Valuation Officer also valued the property at the 

value of Rs. 24.46 lakhs "without the case being refer
red to the Valuation Celi by the assessing Officer. The 
search and seizure operations conducted by the Income
tax Department in the premises of the asse~see re
vealed ·that the measurements of the property were 
short recorded in the field book, measuxement register 
and the expensive . items of lavi&h construction work 
w~re valued by the Valuation Officer aC a low price, 
s a result of which the property was grossly under

valued by the Vaiuation Officer. Thc'Comm.issioner of 
Income-tax referred the valuation of the p roperty to 
the District Valuation Officer who was of the rank of 
Superintending Engineer who iµitiatcd action for the 
valuation in December 1983~ However, the assessee 
adopted dilatory tact'i..;s and delayed the valuation by 
eight months and .fiu.ally . filed a writ petition in the 
High Court and obtained interim sray of further pro
ceedings in August 1984. Unable to proceed further iJ1 
the matter, the District Valuation Officer closed the 
case of valuation of the property· in bis books. In the 
absence of an authentic valuation report .the loss 'to 
revenue cannot be evaluated. The Valuation ·o fficer 
had exceeded. bis jurisdiction in undertaking the 
valuation qf the property whose value exceeded Rs. 10 
lakhs, besides committing a breach of p rocedure in 
entertaining a reference direct from assessee. 

1.15.15 Omission to value the assets by the Valµa. 
tion Cell 

Under the Wealth-tax Act, 1957, the net wealth of 
an assessee means the aggregate value of all assets, 
wherever located belonging to the assessee as reduced 
by the aggregate valu-~ pf . all admissible debts owed 
by him on the valuation date. 

Bombay 

During the course of audit of the wealth-tax assess
ments of an assessee it was . noticed that salt pans 
owned by an assessee were valued at' R s. 200 per pan 
for the assessment years 1978-79 and 1979-80. In ·the 
case of another assessee assessed in the same ward 
the salt pans owned by him were valued at Rs. 200 
per pan upto the as·sessment year 1976-77 and at 



R s. 500 per pan from assessment yea!' 1977-78. On 
the disparity in valuation of salt pans in the same 
ward being pointed out with a suggestion fo.i;- upward 
revision of valuation in the former case by Audit, the 
Inspecting Assistant Commissioner (Audit) stated that 
the assessing Officers, ·had approached the A ssistant 
Valuation Officer, Valuation Officer and Chief .En
gineer, Valuation having jurisdiction over him for 
valuation of salt pans for the purpose of Wealth-tax 
A ct. ·However, these: Departmental Valuation Officers 
did not derermin~ the value of the salt pans on the 
ground that they did not fall within the category of 
immovable property in the shape of land and build
ings. 

The Act provides for making a reference by the 
Wealth-tax Officer , fo the Valua}ion Celi for deter
mining the fair 1:11arket value of any asset where the 
Wealth-tax Officer is of the opinion that the value is 
understated in the wealth-tax returns.· For the purpose 
of estimating the value of any asset, in pursuance of 
a reference, the Valua tion Officer may serve on the 
assessee a notice for productiop of the accounts and 
other documents to en~ble him to determine the V<:tlue 
of the asset. No action calling for the details regard
ing salt pans was taken by the Valuation Cell. Failure 
to determine the value of salt pans on the plea that 
they are not in the nature of lan_d and buildings is not 
in order. Specific guidelines for valuation of proper
ti~s of this nature is called for. Absence of depart
mental guidelines. in this regard had led to adoption of 
different values of the assets of the same nature asse"
~~d in the sa~e ward . 

1.15.16 Survey operations · 

Jn para 1.21 of their 181st Report (7th Lok Sabha-
. 1983-84) the Public Accounts Committee, inter-alia, 

observed tha~ " it was in the context of absence of sys
tematic flow of info1mation in the assessing and valua
tion Offiters in respect of sale jauction of land/ houses/ 
Oats and new constructions in metropol itan cities and 
the fact that intemal sur vey formed an integral part 
of tbc survey operations tHat the Committee had 
s~ressed ·the need for strengthenin·g and streamliniQ.g 
the machinery for collecting relevant informaticn from 
various sources with a view to detect evasion of tax. 
A lthough inst ructions had been issued by the Central 
Boar.d of Direct Tlxes to those engaged in survey t'o
gatber information in respect of properties from the 
records of local bodies, the Committee· noticed- th at 
the Board had no information about t)1e number of 
property owners in large metropolitan areas. As early 
as in 1970, the Public Accounrs Committee ( 1969-70) 
had.in paragraph 1.11 of their 117tb R eport (4th Lok 
Sabha) laid stress on external survey and systematic 

• 
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analysis and processing of information thus collected. 
The Centi-al Board of Direct Tax~s h ad issued ins
tructions in October 1977, requiring the Commissioners 
of Income-tax to arrange tb~ir programme of. survey. 
in such a manner thar all the areas in their respective 
charges were fully covered by the end of 1979-80: 
priority being given to posh localit ies/ new localities 
and important markets. Another .circular issued in 
August 1979 emphasised the need for intensifying 
survey operations but shifted the target date covering 
all impor tant localities to .March 1982. 

The Committee have now been informed that it 

number of sources of information have been identified 
and Commissioners of Income-tax have been asked· to. 
get information from these sources cxha~stively in a 
span of 3 years starting from 1982-83. From the Gov
ernment's reply the Committee also find that the 
target date for completing survey of premises hacl 
been further shifted from March 1982 to Mar('h 1983, 
and this dead-line is also over. While the Committee 
take note of the steps now taken by th::! Depar.tment 
to survey properties in Urban Areas, they would like 
to point out that the Ministry's reply does not meet 
the reqtlitements of fbe recollllllendations of the Com
mittee in regard· to mai_ntenance of complete records 
of all Urban p roperties surveyed so far. The Com
mittee, therefore, reiterate their earlier recommenda
tions -contained in paragraph 3.102 of the lOlst 
R eport and would like the data collecwd from 
1 April 1.978 upto 31 .Marc.h 1983 to be tabulated 
yearwise with regard to the number of loca lities and 
the total number of houses surveyed, the n!llllber of 
new assessees located together with full 9etails :of the 
areas still remaining to be· surveyed. Keeping in view 
the phenomenal increase in the p rices of real estate in 
recent years, par ticularly in metropolitan cities, the 
Committee need hardly re-emphasise the .importance 
of the above data". 

T he Central Board of Direct Taxes issued instruc
tions in October 1982 to all the Commissioners of 
Income-tax to include inter a!ia, . the following targets 
in the survey operations d uring 198Q.-83. 

.(a) Completing the survey of the pretni~es which 
were to' be. surveyed by 3 1 March 1982 by 31 March 
1983. 

(b) . Second round of survey to cover all the iocali
ties both residential and commercial in four years by 
31 March 1986. 

(c) Annual survey of the ·following important 
areas :- . 

{i) New commercial complexes particularly 
multi-storeyed commercial buildings . 

-
' 
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(ii) New industrial estates sponsored either by 
Government or private colonisers. 

(iii) New construction of buildings . particularly 
inulti-storeyed buildings'. · 

(iv) Godown areas in metropolitan cities. 

( d) A complete survey of the following is to be 
made once in a cycle of four years ( 1 April 1982 to 31 
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Charge No. of new premises.surveyed 

1981-82 1982-83 1983-84 1984-85 

Cochin and Trivandrum 5641 11689 11303 4048 
NasTh: 14357 22602 4409 
Survey Range, Bombay 75532 81266 . 47688 
G ujarat 
Assam 9123 24575 16007 
Karnataka ·43903 46804 20281 

Ker ala 

In ·eachin and Trivandru~ charges, 3834 returns 
Were filed by the new assessees. The department raiseJ 
a demand of Rs: 1 l S.79 lakhs from them out of which 
Rs. 94.22 lakbs were collected for the years 1981:82 
to 1984-85. No exhaustive prop-crly sm:vey wall 
undertaken to cover every region: The survey opera
tion was carried out on .random basis confining to 

· buildings having a plinth are~ of over 1500 sq. ft. 
owing· to innumerable co·nstructions compmg up. The 
achievements. of survey operations with. re'ference to · 
·the targets fixed could not be ascertained from the 

· r ecords. 

Bombay 

, In Nasik charge no reasons for the s.hottfall in the 
·survey o·perations could be ·round fr.om tht r.ecords 
·whereas no target was fixed in the survey range, Bom
bay . . Tax of Rs. 2,1 .36 Iakhs was · collected in Na~ik 
charge from the n~w assessees discovered. . 

·Gujarat 

In Gujarat, the survey operations were confined to 
business premises only. No list .of commercial CO!flP
ler.:es with concentration ·of business ·was maintained 
by the department. The :short .fall _i'n the survey opera
tions was ·attributed to civil disturbances etc. 

Ass:uµ 

No target .for sq,rvey operations was fixed in 
Assam charge. . . 

\ . 

March 1986) :-
( i) Posh residential localities. 

(ii) Vacant fand in urban and o;;emi-urban. areas. 

·(iii) Complexes where there is concentration of 
godowns in metropolitan towns . 

. The nUm.ber of premises surveyed ·and new assessees 
·discovered in a few charges are given below ; . . . . 

No. of-pew assessees discovered 

1985-86 1981-82 . 1982-83 1983-84 1984-85 . 1985-86 

1654 2932 .2430 1435 
1934 670 2925 1535 61 

38082 5997 9548 2492 8146 
4700 387 
9~49 988 3903 2164 2127 
9293 2231 3843. H54 1976 

Kam.ataka 

No in formation whether the survey operations 
covered new comfficrcial complexes etc., OI'. posh resi
dential localities was available from the records mafo.
ta incd in Karnataka charge. 

Other charges 
. . 

In other places the search and seizure operations 
were not carried out as per programme· fixed by the 
Central Board of Direct T axes. The Boa-rd's instruc
tions ·were 'not complied with fully in respect of the 
few charges where the survey .op erations w~re con
duc.ted. The Income-tax department had not carried 
out a systematic survey of new residential localities 
and business complexes to ·bring _the new assessees in 
the tax: net. .The assur~nce given to the Public · 
Accounts Committee and the instructions issued by 
the Board to ' the Commissioners of Income-Tax 
largely remai~ed unfulfilled and . no action seems . to 
have been initiated so far. 

1.15.17 Conclusions 

(i) While the total number of cases fot disposal 
during the five years p~riod from ·198 1-~2 to 1985-86 
more or less remain_ed the same; the actual disposal of 
these cases showed a decline registering a larger in
crease in the pendency. The pendency at the end of 
1985-86 was· 12,555 cases against the pendency of 
9000 cases 'on an average, during the ead ier years . . 

· (ii) . The inherent ·deficiencies· in the law and procc- . 
dure led to inordinate delays ·in the issue of notices by 
the Va1uation Cell, incomplete information being fur
nished by the assessing ·o fficers, lack of adequate and 



timely action in the pµrsuance of cases and dilatory 
tactics being adopted by assessees in submitting the 
information to the Vciluation Officers and those facts 
largely contributed to the huge pendency. 

I 

(iii) There is no centralised data bank available for 
the guidance of the Valuation Officers in the matter 
of valuation of properties, commercial i.ndustrial etc., 
and there was hardly any co-ordination in valuation 
of the immovable properties by different Valuation 
Officers. 

(iv) The prescribed ~egisters maintained by the 
Valuation Cells are deficienr in many respects. 

(v) Though the value determined by the Valuation 
Cell is binding for the purposes of wealth-tax, ins
tances were noticed where they were not adopted in 
wealth-tax assessments. 

(vi) The machinery provides for feed back infor
mation in respect of the cases decided by the Valua
tion Cells where the valuations determined by them 
are modified in appeals. This procedure is not foJlow
ed wjtb the result the b~nefits of appecrl orders are 
available to the valuation Cells for corrective· action. 

(vii) The departmental instructions and the law, 
require references to the Valuation Cell of certain 
cases depending upon the possible undervaluation in 
properties. Considering the large number of inunov
able properties in urban cities and their appreciation 
in values in recent years the number of case~ referred 
to the Valuation Cell was negligible. In three charges 
in Bihar State, no case was referred tc;i the Valuation 
Cell during the last 5 years. In several other charges 
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I (a) Assessees having died leaving behind no assets or have 
become insolvent or gone into liquidation 

(b) Companies which have gone intioliquidation or are defuilct 

Total 

Il As essees being untraceable 
ill Assessees having left India 
N Other reasons : 

(a) Assessees having no attachable assets 
(b) Amount being petty, etc. 
(c) Amount writien off as.a result of scaling down of demands 

v. Amount written off on grounds of equiry or as a matter of inter
national courtesy or where, time, labour and expenses involved 
in legal remedies for realisation are considered disproportionate 
to the amount of recovery 

Grand Total 

•Figures furnished by the Ministry of Finance are provisional. 

\ 

also there was failure to refer many cases to the 
Valuation Cells. 

(viii) Cases were noticed where due to failure to 
apply the correct and scientific method of valuation to 
determine the value of the property and adoption of 
different methods had led to undervaluation of pro
perties. 

(ix) Delays in valuation of property by the Cell had 
Hlso led to operation of time bar resulting in loss of 
revenue to Government. · 

(x) TI1cre are no instructions or guidelines reg~rd
ing the valuation of salt ·pans. 

. (xi) No systetpatic survey of new residential locali
ties and commercial complexes to bring new assessecs 
in fue tax net was carried · out. · 

The review was sent to the Ministry of Finance in 
October 1986; their coll'.l)llents are awaited (Decem
ber 1986). 

1.16* Revenue derr.ands wrirten off by the "depart-
ment. . • I 

(1 ) Income-tax 

A demand of R s. 381.611 Jakbs in 31.279 cases 
was written off by the department during the year 
1985-86, ana of this, a sum of R s. 61.38 lakhs relate 
to 62 company ".ls:;esse~s crnd R s. 320.26 Iakbs to 
31,217 non-company assessees, lncome--tax demands 
written ·off by the department during the year 1985-86 
are given below caregory-wise : 

(Amount in lakhs pf rupees) 
Companies Non-Compa'nies Total 

No. Amount No. Amount No. Amount 
3 4 5 6 7 . 8 

0.21 259 4.81 260 5.02 
39 0.95 39 0 .95 

40 1.16 259 4.81 299 5.97 

5 4 .22 20,583 J28 .28 20,588 132.50 
73 1.81 73 1.81 

0 .04 1,371 75.99 1,372 76.03 
14 0.04 8,243 32.70 8,257 32 .74 

. 2 55 .92 505 75.92 507 131.84 

183 0.75 183 0. 75 . --- -
62 61 .38 31,217 320.29 31 ,279 381.64 

• 

' 

-
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' - (11) Wealth-tax, G ift tax a nd Estate Duty demands written off by the department during the year 1985-86 are given below category-

/ 

--

wise : 

(a) Assessees having died leaving behind no assets 
(b) Assessees having become insolvent 

Total 

IT. Assessees being untraceable 

UL As~;essees having left lndia 

IV. Other reasons : 

(a) Assessees who are alive but have no attachable assets 

(b) Amount being petty, etc. 

(c) Amount written off as a result of settlement with assessees. 

To tal 

V. Amount written off on grounds of equity or as a matter of in-
ternational courtesy or where the time, labour and expenses in-
volved in legal remedies for realisation are considered dispro-
portionate to the amount of recovery 

Grand Total 

1.17 Outstanding audit objections 

As on 3 1 March 1986, 98, 127 audit objections 
involving revenue of Rs. 368.42 crores (approximately) 
raised by the Internal Audit of the Department and 
by the Statutory Audit, are pending without settlement. 
Of these, 7 ,528 cases (only major cases) of the Internal 
Audit accounted for R s.. 124.61 crores. The remain
ing 90,599 cases were statutory audit objections in
volving R s. 243 .8 1 crores. 

(i) Internal Audit 
Mention was made in Audit Report 1984-85, re

grading the organisational set up, the scope of audit 
work of the Internal Audit Department and the pcn
dency in the disposal of the Internal Audit object.Jons. 

As per the monthly reports drawn up by the Direc-
~ torate of Inspection (Income-ta>l and Audit) of the 

Department, the numbel' of major objections (with 
tax effect of Rs. 10,000 and above, under the income
tax and Rs. 1J090 and above under the other direct 
taxes) of the Internal Audit disposed of and pending 

S/17 C&AG/ 86- i 

(Amount in lakhs of rupees) 
Wealth-tax Gift-tax Estate Duty 

No. Amount No. Amount No. Amount 

49 3 .06 91 0.19 129 0.26 

2 1. 00 83 6. 19 

3 0.01 

2 l. 00 86 6.20 . 

51 4.06 177 6 .39 129 0 .26 

during the five-year period 198 1-82 to 1985-86 are 
as follows :-

Financial year No. of No. of Percentage No. of 
cases for cases of dis- pending 
d isposal disposed posals to cases 
and of and total and 
amount amount number amount 

of cases 
for 
disposal 

(Amount in crores of rupees) 

] 981-82 18,036 5,039 27 .94 12,997 
141 . 86 23 .56 16. 61 l J 8. 30 

1982-83 17,218 5,516 32.03 11 ,702 
143 .85 49.16 34.19 94.69 

1983-84 16,335 5,415 33 .1 5 19,920 
133.74 36.43 27.24 97.31 

1984-85 16,167 6,959 '43 .04 9,208 
138.46 47.88 34. 58 90.58 

1985-86 15,106 7,578 50.16 7,528* 
194 .86 70.25 36.05 124.61 

Note : •out of pending cases at the end of 1985-86, 3,493 
items of value of Rs. 49.04 crores were over I year - -
old. 



No year-wise analysis of the age of the pending 

items is being undertaken by the Central Board of 

Direct Taxes to enable them to watch that old items 

are cleared expeditiously. 
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(ii) Statutory Audit 
(a) As on 31 March 1986, 90,599 objections in

volving a revenue of Rs. 243.81 crores, are outstand
ing without final action . The year-wise particulars of 
the pendency, as compared to the position as ori 
31 March 1985, are as follows : 

(a) Statement showing year-wise particulars of pendency of objections, as compared to the position as on 31 March 1985 

(Amount of tax effect-Io crores of ~upecs) 

Year Position Income-tax Wealth-tax Gift-tax Estate Duty Total 

Items Revenue Items Revenue Items Revenue Items Revenue Items Revenue 

effect effect effect effect effect 

Upto (i) 31-3-1985 45,173 86. 16 7,016 7.05 1,892 3.70 982 8.31 55,063 105.22 

1980-81 & (ii) 31-3-1986 34,479 73.67 5,812 6. 27 l,622 3.29 774 8.22 42,687 91.45 

earlier years 

1981-82 (i) 31-3-1985 9,958 19.21 1,698 2.22 343 0.79 302 0.75 12,301 22.97 

(ii) 31-3-1986 7,841 14.23 1,464 1.97 275 0.71 209 0 .70 9,789 17 .61 

1982-83 (i) 31-3-1985 11,727 29.98 1,814 2.50 334 1.06 245 0.41 14,120 33.95 

(ii) ~1-3-1 986 8,900 22. 10 1,355 2.04 255 0 .64 162 0.30 10,672 25 .08 

1983-84 (i) 31-3-1985 13,166 62.60 2,128 3.22 381 2. 10 290 1.06 15,965 68.98 

(ii) 31-3-1986 10,293 37.43 1,634 1.49 272 2 .04 196 0 .36 12,395 41.32 

1984-85 (i) 31-3-1986 12,323 63.15 .1 ,918 2.24 425 2.24 390 0 .72 15,056 68.35 

Total: (i) 31-3-1985 80,024 197.95 12,656 14 .99 2,950 7.65 1,819 10.53 97,449 231 . 12 

(ii) 31-3-1986 73,836 210.58 12,183 14 .01 2,849 8.92 l ,73J 10.30 90,599 243 .81 

D uring the year 1985-86 while the number of outstanding objections has come down by 6,850 items, the revenue effect of the out-
standing objections has shown a rise of over Rs. 12 crores over the earlier years' figure. 

(b) Jo the following charges the total income-tax involved in outstanding objections exceeded Rupees 10 lakhs .in each individual case. 

(Amount in lakhs of rupees) 

Sr. Name of charge Upto 1980-81 1981-82 1982-83 1983-84 1984-85 Total 
No. and earlier years 

I tems Amount Items Amount Items Amount Items Amount Items Amount 
Items Amount 

1. West Bengal 40 2260 .94 4 99 .61 4 93.75 1 14.55 6 430 .22 55 2899.07 
2. Bombay 6 179 .21 7 127 .05 15 469.75 16 790.90 13 376. 08 57 1942.99 
3. Tamil Nadu 2 84 .02 4 62. 49 4 70.28 JO 236 .63 13 886.04 33 1339.46 
4. Uttar Pradesh l 14.33 998.62 2 1012 .95 
5. Orissa I 756 .00 I 756 .00 
6. D .A.C.R. New Delhi 5 92.80 13.45 3 160.81 1 14.20 10 281. 26 
7. Karnataka J 31.12 3 38 .47 2 125 .78 2 36 .25 8 231. 62 
8. Assam 6 101.80 l 19.70 7 121.50 
8. Gujarat 1 12.:51 2 52.89 2 31.2.1 5 96.61 

10. Bibar 1 14.15 l 36.06 2 50.21 
11. Andhra Pradesh I 12.77 3 26.24 4 39.01 
12. Madhya Pradesh 17.41 l 17 .41 
13. Kerala I 15.53 l 15.53 
14. Punjab 1 11.56 1 11.56 

Total: 61 2762.40 18 327.62 26 678.97 36 1408.48 46 3637 .71 187 8815. 18 

) 
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(c) In the following charges th• Wealth-tax involved in the outstanding objec'.'ons exceeded Rupees 5 lakhs in each case. 

(Amount in lakhs of rupees) 

Sr. Name of charge 
No. 

Upto 1980-8i a 
and earlier 

years 

1981-82 1982-83 1983-84 1984-85 Total 

I . Andhra Pradesh 

2. Madhya Pradesli 

3. Bombay 

Item 
Nos. 

4. D.A.C.R., New Delhi 

5. Karnataka 

Total : 

Amount Item 
Nos. 

3 141.88 

3 57.67 

6.71 

7 206 .26 

Amount Item 
Nos. 

2 39 .49 

l 21. 30 

3 60 .79 

Amount Item 
Nos. 

Amount Item 
Nos. 

Amount Item 
Nos. 

8 19 . 37 

8 19 . 37 

(d) In the following charges total gift-tax involved in the outstanding objections exceeded Rupees 5 lakhs in each case. 

3 

3 

3 

8 

18 

Amount 

141.88 

57 . 67 

46.20 

21.30 

19 .37 

286 .42 

(Amount in lakhs. of rupees) 

Sr. Name of charge Upto 1980-81 1981-82 1982-83 1983-84 1984-85 Total 
No. and earlier 

years 

Item Amount Item Amount Item Amount Item Amount Item Amount Item Amount 
Nos. Nos. Nos. Nos. Nos. Nos. 

1. Gujarat 5 72.80 1 19 .08 3 155 .46 9 247 . ~4 

2. Bombay 2 15.49 24 .92 10 .98 2 122.27 6 173 .66 

3. Orissa 5.76 5 .76 

4. 

Total: 7. 88 .29 24.92 2 30.06 4 161. 22 2 122.27 16 426 .76 

(e) In the following charges, the total estate duty involved in the outstanding objections exceeded Rupees 5 Jakhs in each case. 

Sr. Name of charge Upto 1980-81 
and earliet years 

Item Amount 
Nos. 

1. Andhra Pradesh 6 701.62 

2. Madhya Pradesh 

3. West Bengal 2 11 .54 

Total : 8 713 .16 

1981-82 1982-83 

Item Amount Item Amount 
Nos. Nos. 

46.81 

1 46 .81 

(Amount in lakhs of rupees) 

1983-84 1984-85 Total 

Item Amount Amount Amount Item Amount 
Nos. Nos. Nos. 

6 701.62 

- 46 . 81 

5.08 3 16. 62 

5 .08 10 765. 05 



The total number and amount of pendency in res
pect of major audit objections involving Rs. 10 lakhs 
and above, as regards income-tax, and Rs. 5 lakhs 
and above, as regards other direct taxes. is given 
below : 

No. of Amount 
cases (Rs. in 

crores) 

lncome-tax 187 88. 15 
Other Direct Taxes 44 14 .78 

Total: 231 102.93 

Out of a total pendency of 90,599 ~ases , involving 
a revenue effect of Rs. 243.8 1 crores, 231 cases ac
counted for a revenue effect of R s. 103 crores. This 
indicates that cases involving largel' . revenue effect 
were not given priority in the matter of sett lement. 

(iii) Steps taken to settle objections 

(a) The inadequacy of control maihinery in the 
department in the matter of timely ·action on audit 
objections, particularly in the light of Public Accounts 
Committee's obsetvations and loss of revenue due to 
llme-bar in certain cases, w.as pointed out in Audit 
Report 1984-85. 

The machinery of inter-departmental periodical 
meetings between the officers of the two departments 
introduced from February 1984, for the settle!Jlent of 
outstanding audit objections and to sort out conten
tious issues as indicated in the Audit Report 1984-85, 
has also no t borne desired results during the year 
1985-86 in ·as man'y as 42,687 outstanf:ling objection! 

SI. Commissioner's 
No. Charge/Assessment 

year 

Nature of objection 
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involving revenue effect of R s. 91.45 crores relating 
to 1980-81 and earlier years were outstandin,e as on 
31 March 1986. 

The control system apparently continues to be 
inadequate and the pace of settlement of the out
standing objections continues to be slow. 

The action plan target of the department for 
1985-86 included 100 per cent disposal of all arrears 
major• audit objections (both of internal and statutory 
audits) and in respect of all objections received upto 
31 D ecember 1985, replies should be· sent by 31 
March 1986. This is like last year, nowhere near 
achievement during the current year 1985-86 also. 

(b) Remedial action barred by ti'me 

As indicated in the Audit R eport 1984-85, despile 
Public Accounts Committee's detailed observations in 
the matter and the specific instructions issued by the 
Central Board of Direct Taxes to take timely actioa 
on audit objections to avoid cases becoming time
barred leading to loss of revenue, instances have come 
to notice in test check during 1985-86 where remedial 
ac tion became barred by limitation of t ime, despite 
the fact that adequate time was available for rectifi
catory action when the mistake was brought to the 
notice of the 'department, through Local Audit 
Reports. In'stances of delay in action in two different 
cirdes i•esulting in loss of revenue are given below : 

(A) In three cases of income-tax in three C.:m1-
missione rs' charges in Bombay circle, there was loss 
of revenue totalling R s. 4, 18,793, as detailed below : 

D ate of point- Date upto Loss of revenue 
ing out of the which rectifi- Rs. 
mistake by ln- ficatory action 
ternal Audit/ · could be taken 
Receipt Audit 

1. 'A' Expenditure incurred on issue of convertible bonds January 1981 June 198 1 3,77,225 
1976-77 

2. 'B' 
1974-75 

3. ·c· 
1979-80 

is capital in nature where as Department allowed it (Receipt Audit) 
as revenue expenditure. 

Cost of acquiring distribution rights of a firm allowed March 1978 February 1981 
in excess. (Receipt Audit) 

Depreciation allowed in excess on cages used 
keeping birds in a poultry farm. 

Total : 

for February 1984 
(Receipt Audit). 

March 1986 

37,55 3 

- 4,015 

4,18,793 

) 

IJ 
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(B) In a case in Tamil Nadu charge, there was 
omission to take remedial action on an internal audit 
objection in a wealth-tax case. 

In the wealth-tax assessments of a deceased person 
(re~urn filed by the legal representative) for the assess
ment years 1976-77, 1977-78 and 1978-79 completed 
in February 1980, the value of one-half share in an 
urban immovable property was determined adopting 
the value of the property as R s. 6,95,600 as on 
l April 197 1. T his 9oncession was applicable only in 
respect of a house belongin•g to the assessee _and 
exclusively used by him for residential purposes. The 
internal audit party of the department pointed out in 
August 1980 that the adoption of the ~alue as on 
1 April 1971 . was not applicable in the case of repr~
sentative asscssee and if the market value of 
R s. 10,66,000 (determined for the assessment year 
197 5-7 6) was adopted there would be a short levy ol 
wealth tax of R s. 49,000 fot• the three assessment 
years. Audit scrutiny (October 1984) revealed that no 
action was taken by the assessing officer to revise the 
assessments though the assessment was revised in Feb
ruary 1984 to rectify sorrie other mistakes as pointed 
out by the internal audit party. Failure to take timely 
action on the internal audit party's objection resulted 
in loss of revenue of Rs. 49,000 as remedial action 
bad beccme time-barred. 

(iv) Non-receipt of Board's comments on draft para
graphs 

As indicated in the Audit Report 1984-85, suffi~ient 
time (about 7-8 months) is available to Income-tax 
department for dealing with Audit Para: cases in res
pect of important objections with substantial tax 
effect. However, despite Board's instructions· that all 
draft paragraph cases should receive the personal 
a ttention of the Commissioners of Income-tax for ex
peditious action, there are long delays in the . receipt 
of Department's replies. For Audit Report 1985-86, 
J 102 draft paras (on Income-tax,' Wealth-tax, Gift-tax 
and Estate Duty cases) having a revenue effect of 
Rs 39.95 crores_ were issued to the Board but 
Board's replies have been received only in respect of 
450 draft p•1ragraphs. 

The review was sent to the Ministry on 22 October 
1986; their comments are awaited. 

1.18 Results of test audit in general 

(i) Corporation-tax and Income-tax 

During the period under report test audit of the 
documents of the Income-tax Offices revealed total 
under-assessment of tax of R s. 8,232.97 lakhs in 
18,309 cases. 
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Of the total 18,309 cases of under-assessment short
levy of tax of Rs. 7 ,572.39 lakhs was notic ·~d in 3,462 
cases alone. The remaining 14,84 7 cases accounted 
for under-assessment of tax of R s. 660.58 lakhs. 

The under-assessment of tax of Rs. 8,232.97 Jakhs 
is due to mistakes categorised broadly under the 
following heads :-

J. Avoidable mistakes in computation of 
income 

2. Failure to observe the provisions of 
the Finance Acts 

3. Incorrect status adopted in assessments 

4. Incorrect computation of salary in
come 

5. Incorrect computation of lncome 
from house proper ty 

6. lncorrect computat ion of business in
come 

1: Irregularities in a llowing depreciation 
and development rebate. 

8. Irregular computation of capital gains 

9. Mistakes in assessment of firms and 

partners 

JO. Omission to include income of spouse/ 

minor ch ild etc. 

11. Income escaping assessment. 

12. Irregular set off of losses. 

13. Mistakes in assessments while giving 

effect to appella.te orders. 

!4. Irregular exemptions and excess reliefs 
given 

15. Excess or irregular refunds 

16. Non-levy/ incorrect levy o f in terest for 
delay in submission of returns, delay 

in payment of tax etc. 

J 7. Avoidable or inncorrect payment of 
interest by Government 

18. Omission/Short levy of penalty 

19. Other topics of interest/ miscellaneous 

20. Under-assessment o f surtax 

To ta l 

No. of 
cases 

Amount 
(in lakhs 
of 
rupees) 

2 3 

l ,257 133 .61 

321 112.12 

258 62.67 

585 49.40 

543 48 .89 

3,461 3,383. 69 

J,803 863. 02 

230 131.52 

775 J 85 .23 

94 16.86 

l';l-73 J,079.2t 

263 297.54 

124 37.05 

J,868 750.94 

510 86.32 

1,856 233.48 

199 74.46 

663 123.14 

1,657 409 . 18 

69 154.64 

18,309 82,32.97 



(ii) Wealth-tax 

Durill'g test audit of assessments made under the 
Wealth-tax Act, short-levy of Rs. 260.69 lakhs wa~ 
noticed in 2916 cases. 

The under-assessment of tax! of Rs. 260.69 lakhs 
was due to mistakes categoried broadly under the 
following heads : 

J. Wealth escaping assessment 

2. Incorrect valuation of assets 

3. Mistakes in computation of net 
wealth 

4. Incorrect status adopted in assess
ments 

5. Irregular/excessive allowances and 
exemptions 

No. of Amount 
cases (in lakhs 

of 
rupees) 

2 3 

703 

602 

415 

JOI 

432 

55.80 

88.43 

33.22 

6.30 

14 .49 
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6. Mistakes in calculation of tax 213 16.15 

7. Non-levy or incorrect levy of addi-
tional wealth-tax 25 10.47 

8. Non-levy or incorrect levy of penalty 
and non-levy of interest 168 17.04 

9. Miscellaneous 257 18.79 

2,916 260.69 

(iii) Gift-tax 

During the test audit of gift-tax assessments it was 
noticed that in 484 cases there was short levy of tax 
of R s. 141.23 lakhs. 

(iv) Estate Duty 

Jn the test audit of estate duty assessments it was 
noticed that in 483 cases there was short levy of 
estate duty of Rs. 84.R9 lakhs. 
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CHAPTER 2 

CORPORATION TAX 

2.01 The trend of receipts from corporation-tax i.e. 
income-tax and surtax payable by companies was 
as follows during the last five years :-

Year Amount 
(In crores of rupees) 

l 981-82 l ,969 . 96 
1982-83 2,184.51 
l 983-84 2,492. 73 
l 984'-85 2,555. 89 
1985-86 2,865 .08 

2.02 According to the Department of Company 
Affairs, Ministry of Law, Justice and Company Affairs, 
there were 1,24,528 companies as on 31 March 1986. 
These included 332 foreign companies and 
1,739 associations "not for profit" registered as 
companies limited by guarantee and 298 companies 
with unlimited liability. The remaining 1,22,159 
companies comprised 1,012 Government companies 
and 1,21,147 non-Government companies with 
paid up capital of Rs. 24,058.30 crores and Rs. 6,659 
crores respectively. Among non-Government 
companies, over 87 per ~ent (1,05,457) were private 
limited companies with a p.aid up capHal of 
Rs. 1,755.20 crores. 

2.03 The number of companies on the books of the 
Income-tax Department during the last ~ve years was 
as follows · -

As on 31 March 
1982 
1983 
1984 
1985 
1986 

Number 
46,355 
48,597 
52,951 
58,478 
18.997* 

2.04 The following table indicates the progress in 
the completion of assessments and collection of 
demand under corporation-tax during the last five 
years:-

Year No. of assessments Amount of demand 

Completed Pending at Collected Jn arrears 
during the the close of during the at the close 

year the year year of the year 

(in crores of rupees) 
1981-82 47,238 55,861 1,969.96 311. 74 
1982-83 47,505 57,638 2,184 .51 442 .07 
1983-84 51,923 61,599 2,492. 73 619 .33 
l 984-85 64,059 57,861 2,555.89 1,028.17 
1985-86 7,098* 7,630* 2865 .. 08 887. 81 * 

•Figures furni shed by the Ministry of Finance are provisieail. 

53 

2 .05 Some instances of mistalocs noticed in the 
assessments of companies under the Income-tax Act, 
1961 and the Surtax Act,. 1964 are given in the 
following paragraphs. ,In a number of these cases, 
assessment work had been don e by Inspecting Assistant 
Commissioner (Assessment). Pursuant to the 
recommendations of the P ublic Accounts Committee, 
the Revenue D epartment created in October 1978, the 
institution of Inspecting Assistant Com.missioners 
(Assessment) with a view to utilising the experience 
gained by Senior Officers, amongst other things on 
making assessments in bigger and complicated cases. 
The mistakes pointed out in these patagraphs would 
indicate that the expectations of improvement in the 
standard of performance and reduction in the 
possibility of mistakes on the introduction of Inspecting 
Assistant Commissioner of Cncome-tax for assessment 
work remain largely to be realised. 

2.06 A voida1l:le mistakes in th<J computation of 
income-tax 

Under-assessment of tax on account of mistakes in 
the determination cf tax payable o:r in the computa
t ion c f total irtcome, attributable to carelessness or 
negligence involvill'g substantial revenue have been 

· reported every year. 

The Public Accounts Committee in paragraph 5.21 
of their 186th Report (5th Lok Sabha), in 
paragraphs 5.11, 6.13 and 6.14 of. their 196th Report 
(5th Lok Sabha) and in P.aragraphs 5.24 and 5.25 of 
their 51st Report (7th Lok Sabha) ·expressed concern 
over under-assessment of tax on account of mistakes 
due to carelessness or negli~ence which could have 
been avoided bad the assessing officers and their staff 
been a little more vigilant. The Central Board of 
Direct Taxes in their instructions issued in December 
1968, May 1969, October 1970, October 1972, 
August 1973, January 1974 and the Directorate · of 
Inspection (Income-tax) in their circular issued in 
July 1981 emphasised the need for ensuring aritbmo
tical accuracy in the computation of income and tax 
carry forward of figures etc. 

Jnspite of these repeated instructions such mistakes 
continue to occur. 



The under-assessment of tax due to avoidable 
mist~kes in the computation of income or tax noticed 
in the test audit of a-ssessment records from the year 
1981-82 onwards are given below :-

Year 

1981-82 

1982-83 

1983-84 

1984-85 

1985-86 

N umber o f items Amount o f 
tax under

assessed 

(fn lakhs o f rupees) 

1,133 71.92 

1,548 127 .04 

1,533 458.94 
1,536 272. 51 

1,257 133. 6 1 

A few illustrative cases noticed in audit are given 
in the following paragra-phs. 

( i) In the case of three companies in three 
Commissioners' charges assessed between September 
1984 and March 1985 for the assessment years· 
1981-82 and 1982-83, owing to incorrect adoption of 
digits in the figures for determining the taxable income, 
there was short computation of income of the 
companies by Rs. 5,00,000 resulting in total short 
levy C1f tax of R s. 4,51 ,829, inclusive of interest for 
late filing of income-tax return and non-payment / 
under-estimate of advance-tax. 

In two cases the assessments were completed by 
the Inspecting Assistant Commissioner (Assessment). 

The Ministry of F inance have accepted rhe objec
tion in one case and their comments in respect of 
the other cases are awaited (December 1986 ). 

(i i) While computing the income chargeable to 
tax, the assessing officer takes the profi t or loss as per 
the Profit and Loss Account of the assessee as the 
starting point and then adds ba'ck or deducts the 
amount not allowable or which require separate 
considera tion . 

In the case of eleven co.mpanies assessed in nine 
different Commissioners' charges hetween May 1984 
and September 1985 for the assessment years 1981-82, 
1982-83 and 1984-85, fai lure to add back 
expenditure/r~serve already debited to the Profit 
and Loss Account of the co14jpanies while allowing 
the ·admissible expenditure / allowance at the time of · 
assessment and non-assessment of certain incomes 
deducted for separate consideration resulted in under
assessment of income of Rs. 19,20,458 in six cases 
involving short levy of tax of Rs. 15,62,714 and 
excess carry forward of loss of Rs. 4_2,36,674 w~t~ a 
potential fax effect of Rs. 25, 76,437 Ill the remamrng 
five cases and one of the six cases men'tioncd above 
for one asse!'. ~,ment year. 
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One of these assessments was made by Inspecting 
Assistant Commissioner (Assessment), the details of 
which are as under : 

Interest income filed by an assessee for an assess
ment year amounting to Rs. 40,56,256 was incorrec
tly adopted as R s. 38,58,520 at fh c time of assess
ment. 

The Ministry of F inance have accepted the objection 
in six cases and their reply is awaited in the remain
ing cases (Decemb_er 1986). 

(iii) In 20 cases, ow ing to arithmetica"I mistakes 
in the computation of assessable income and ta'X 
leviable thereon, . income WCJS short computed by 
Rs. 40,36,587 resulting in under-charge of tax of 
Rs. 29,89,298 in nine cases and excess carry forward 
of unabsorbed depreciat ion / loss of Rs . . 1,23,40,492 
involving a potential tax effect ?f Rs. 70,59,156 in the 
remaining eleven cases. 

The details as given in the table below : 

Sr. C.I.T . C lT's Nature of the mistake 
No. Charge 

Assessment 

yea r 

J. A 
1982-83 

2. B 
1979-80 to 
1982-83 

3. c 
!982-83 

4. D 
1982-83 
and 
1983-84 

5. E 
1974-75 

6. F 
198 1-82 

Refund made at the t ime of 
provisional assessment 
amounting to Rs. 6,98,950 
not adjusted a t the time o f 
comp'. eting f regular assess
ment. 

Excess allowance of depre
ciation of Rs. 9,33,362 d ue 
to adoption of incorrect 
wr itten down value o f plant 
and machinery in the revised 
assessment g iving effect to 
the orders o f Commissioner 
of Income-tax (Appeals). 

Omission to adopt the correct 
rate o f tax o f 65 per cent 
applica ble to non-industrial 
company as was done in the 
earlier assessment years 
J 980-81 and J 981-82. 

Excess allowance of d epre
caition and extra shift allow
ance amounting to Rs. 
11 ,54,478 due to mistake in 

carry forward of the written 
down value of machinery 
from previous years. 

Incorrect computation o f tax 
payable .including int erest) 
a t the time of assessment. 

Mistakes in the d etermina
tion of the net tax payable a t 
the time o f revision of assess
ment in the adjustment of 
tax deducted a t source, cal
cula tion o f penal interest etc. 

Tax effect/ 
R evenue 
involved 

Rs. 

6,98,950 

6,84,413 

5,50,851 

4,92,131 

1,52,152 

1,22,98 1 

-
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7. A Refuad of advance tait of Rs. 
1982-83 1,00,000 made at the time of 

provisional assessment was 
not taken into consideration 
while completing regular 

· assessment in February 1985 
as well as during revision in 
February J 986. 

8. G Incorrect carry forward of 
1981-82 business loss, unabsorbed 
and 1982-83 depreciatio n, unabsorbed 

development rebate a nd un
absorbed investment a llow
ance resulting in under
assessment of income by Rs. 
1,64,163. 

9. H 
1973-74 

10. F 
1980-81 

11. H 
1982-83 

12. I 
1978-79 

13. J 
1982-83 

14. K 
1982-83 

15. L 
1981-82 

16. E 
1982-83 

focorrect computation of in
come af the time of subse
quent revision resulting in 
under assessment of income 
by Rs. 1,59,650. 

Omission to disallow depre
ciation charged to the Profit 
and Loss Account under a 
different · head leading to 
excess carry forward of un
absorbed depreciation of Rs. 
39,74,000. 

Allowance of depreciation of 
Rs. 20,45,526 on a machine 
fwice over resulting in under 
assessment of income by Rs. 
20,45,526. 

Carry forward of loss of cur
rent year including loss of 
Rs. 10,65,268 pertaining to 
the earlier assessment year, 
besides car rying forward of 
the business loss and un
absorbed depreciation of 
earlier year . wh.ich included 
the loss of Rs. I'0,65,268 
resulting in over computation 
of loss to be carried forward 
by Rs. 10,65,268. 

Excess computation of loss 
of Rs. 10 lakhs due to dis
allowance o f Rs. 19,27,839 on 
account of depreciation in
stead of the correct amount 
of Rs. 29,27,839 debited to 
accounts . 

Omission to include income 
from "duty draw back' 
amounting to Rs. 8,44,864 
separately resulting in excess 
computation of loss by Rs. 
8,44,864. 

Excess carry forward of un
ab>orb~d depreciation of Rs. 
5,72,746 due to allowanc~ of 
expend iture of the same 
amount twice over the in
adequacy o f the gross profit 
as worked out by the assessing 
officer to adjust the deprc
ciatiO:l admissible. 

Excess allowance o f depre
ciatio n o f Rs. 4,45,3()4 in the 
state'lr~,\ attac'1ed to asses~
mcot ord~r resulting in over 
ass~ssm.!.1 t of loss by Rs. 
4,45,304. 

SJ17 C&AGj86-9 

1,00,000 

95,623 

92, 197 

23,49,628 
Potential) 

12,57,997 
(Potential) 

6,15, 192 
(Potential) 

5,77,500 
(Potential) 

5,62,890 
(Potentia l) 

3,69,421 
(Potential) 

2,73,86 0 
(Potential) 
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17. M 
1983-84 

18. G 
1980-81 

19. N 
1982-83 

20. N 
1982-83 

Omission to add back depre
ciation amounting to Rs. 
J ,16,533 resulting in excess 
computation of loss by Rs. 
1, 16,533. 

Omission to consider correct 
cost of acquis ition of bonus 
shares resulting in excess 
computation of capital loss 
and excess carry forward of 
the same by Rs. 1 4,90,5~1. 

Omission to add deprecia
tion of Rs. 5,09,088 debited 
to accounts resulting in excess 
computation of net loss by 
Rs. 5,09,088 to be carried for
ward to the subsequent year. 

Incorrect adoption· of net 
loss as Rs. 5,85,600 instead of 
Rs. 3,09,008 resulting in excess 
carry forward of loss of Rs. 
2,76,592. 

65,695 
(Potential) 

5,96,228 
(Potential) 

2,34,817 
(Potential) 

1,55,928 
(Potential) 

E ight out of the 20 companies were assessed by 
Inspecting Assistant Commissioner (Assessment) . 

The Ministry of F inance have accepted the mistakes 
in thirteen cases and their commenrs in respect of the 
other cases are awaited (December 1986). 

2.07 Application of i1:1correct rate of tax 

Adoption of incorrect nrte of tax is another common 
mistake. A few illustrative cases are given in the 
following paragraphs. 

Under the provisions of the Finance Acts, as 
applicable to the assessment year<; 1975-76 to 1982-83 
the income of the companies are charged to tax at the 
following rates. 

l n the case of a domestic company 

I . Where the company is a company in 
which t he public are substantially in
terested. 

To tal taxable incom..e upto : 

(A) Rs. 1 lakh 

(B) Above Rs. 1 lakh 

2 . Where the oompany is a company in 
which the public are not substantially 
interested . 

(i) in the case o f.industrial company. 

45 per cent 

55 per cent 

For a~sment year 1975-76 55 per cent 
(a) on so much of total income 

as does not exceed Rs. 
2,00,000. 

(b) on the balance, if any, o f the 60 per cent 
total income. 

From assessment year 1976-77 to 
\982-83 

(a) where the total income does 55 per cent of the 
not exceed Rs. 2,00,000. total income. 



(b) where the total inc-0me exceeds 60 per cent of the 
Rs. 2,00,000. total income. 

(ii) in any other case. 

3. In the case of a foreign company 
Royalties and fees 
Balance income 

65 per cent of the 
total income. 

50 per cent. 
70 per cent. 

(i) (a) Seven private non-industrial companies 
were taxed at the rate of 60 per cent of th~ total 
income (in three cases at the rate of 55 per cent) 
in six different Commissioners' charges for the 
assessment years 1975-76 to 1984-83, instead of at 
the correct rate of 65 per cent treating them as 
industrial companies or companies in which the public 
are substanti ally interc$ted. Similarly, six otbcr 
private industrial companies in four different 
Commissioners' charges were as~essed to tax, for the 
assessment years 1976-77, 1977-78 and 1980-81 to 
1.982-83 at the rate of 55 per cent instead of at 60 per 
cent treating them erroneously as companies in which 
public , are substantially interesfed. · Also a foreign 
company deriving income for professional assistance 
from an Indian concern and having no agreement with 
the Indian concern was taxed at the rate of 50 per 
cent instead of at 70 per cent for the gssessment 

·years 1979-80 and 1980-81. In the case of another 
foreign company, technical know-how fees received 
from an Indian company under an approved agree
ment was taxed at the rate of 20 per cent (treating 
the "know how" fees gs royalty income) for the 
assessment year 1982-83 instead of at the correct rate 
of 40 per cent applicable to fees for technical services. 

The applicatio n of incorrect rate of tax: in these 
seventeen cases resulted in short levy of tax of 
Rs. 25,38,194. 

Of these, four companies were assessed by the 
Inspecting Assistant Commissioner (Assessment) . 

The Ministry of Finance have accepted the mistake 
in six cases. Their comments in respect of :he other 
cases are awaited (iDecember 1986). 

(b) Under the provisions of Income-tax Act, 1961. 
where the total income of a company includes any 
income chargeable under the bead 'capital gains' arising 
from any asset other than Jaod and buildings, other 
than any short term capital gain , the income-tax is 
payable at the flat rate of 40 per cent on the long 
term capital gain arising from any asset other than 
land and buildings and at the usual rate prescribed in 
the Finance Act of the relevant assessment" year on 
the remaining income including shor t term capital 
gain . . 
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The assessment of ct public limited company for 
the assessment year 1978-79 was completed in August 
1985 on an income of Rs. 3,23,330 comprising of short 
term capital gain of Rs. 2,85,043 arising from . any 
asset other than land and buildings. While computing 
the tax payable, the tax was incorr~ctly chctrged at 
the flat rate of 40 per cent on entire income including 
the short term capital gain' though the correct rate 
applicable to the income from short term capital gain 
was 55 per cent plus surcharge at 5 per cent. This 

. together with a minor mistake in the computation of 
income from dividend and sundry receipts of Rs. 1,000 
resulted in short levy of tax of Rs. 51,172. 

· The assessment was checked by the internal audit 
party of the department but the mistake escaped its 
notice. 

The Ministry of Finance have accepted the mistake. 

(ii) Under the provisions of the lncome-tax Act, 
1961, in the case of a foreign company deriving 
income py way of royalty or fees for technical services 
from an Indian concern in pursuance of an agreement 
made by it with the Indian concern after the 31 March 
1976 and where such agreements are approved by 
the Central Government, income-tax is leviable at the 
rate of 40 per cent of such income, while other income 
is charged to tax according to the rates prescribed in 
the annual Finance Act of the respective assessment 
years. Further, while computing the incom! by way 
of royalties or fees in the case of a foreign company 
deriving such income under agreements made after 
31 March 1976, no deduction in respect of any 
expenditure or allowance was admissible. 

A non-resident compgny received income by way 
of technical fees, royalty etc. from an Indian company 
in pursuance of an agreement made by the foreign 
company with the Indian company on 4 November 
1976. In addition , the foreign company also derived 
income by way of dividend, interest, compensation 
etc . While computing the income chargeable to tax 
for the assessment years 19.78-79 to 1981-82 in 
September 1981, November 1981 and Novemper 
1982, the assessee company claimed deduction for . 
certain expenses and the assessing officer also allowed 
the expenses as claimed. It was also noticed that 
according to a decision of the Income-tax Appellate 
Tribunal for the assessment years 1962-63 to 1965-66, 
the company was allowed a deduction to the extent 
of 20 per cent of royalty etc., and only a portion of 
the technical fees and royalty was included in the 
total income for the assessment years 1978-79 to 
1981 -82. As the income was .received by the com
pany under an aJ!reement made after 31 March 1976, 

-
J 
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no deduction in respect of any expenditure or allow
ance was admissible in computing the mcome. 

These mistakes resulted in an under-assessment of 
income of Rs. 68 ,84,993 and a short levy of h'lX of 
Rs. 25,91 ,483 for the four assessment years. 

The Ministry of f irnmce have accepted the mis
take. 

( iii) Under the provisions of the Finance Acts 
applicable to the assessment years 1981-82 and 
1982-83, a company in which public are not 
substantially interested a'nd which is also not an 
industrial company, is charged to tax at the rate of 
65 per cent of the total income. A closely held 
industrial company is, however, charged to tax at the 
rate of 60 per cent, if the total income exceeds R s. 2 
lakhs. Industrial company, :xs defined in the Finance 
Act, 1981, means a company which is mainly engaged 
in the manufacturing or processing of goods. It has 
been clarified by the Board in January 1986 that a 
company running a hotel could not be treated as an 
industrial company. 

In the assessments of a private limited company, 
engaged in the bu.siness of .running a hotel for the 
years r.elevant to assessment years 1981-82 and 
1982-83 (assessments made in August 1984 and 
November 1984 respectively and both revised in appeal 
in June 1985) tax was levied aL the rate of 60 per 
cent, treating the company as an industrial° company. 
The business of · running a hotel was treated by 
appellate authorities in orders of January 1985 to be 
non-industrial In nature, but this appellate decision 
was not given effect to while giving effect to the 
appellate order fo June 1985. A s the business of 
running a hotel will not make the company an 
industrial company, the incorrect application of rate 
of tax resulted in short levy of tax of Rs. 2, 78, 163 
(including short kvy of interest of Rs. 19,147) . 

The Ministry of Finance have accepted the mis
take. 

(iv) -.Under the prov1s1ons of the Finance Act as 
applicable to the assessment year 1981-82, surcharge 
on income-tax in the case of companies was leviable 
at the rate of seven and half per cent. 

In the assessment of a company for the assessment 
year 198 1-82 completed in January 1985, the 
surcharge on income-tax was charged at the rate of 
five per cent instead of at the correct rate of seven 
tl'nd half per cent. T he incorrect application of rate 
of surcharge resulted in short-levy of tax of Rs. 85,865 
(including short-leyy of interest of Rs. 28,140). 
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The assessment was checked by rhe internal audit 
party of the department but the mistake escaped its 
notice. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(v ) A non-residen t company derived an income of 
Rs. 8,29,231 in assessment year 1978-79 from an 
Indian compa'ny. The tax due thereon was paid by 
the Indian company. As the taxes were paid by the 
Indian company, same was to be grossed up and 
treated as perquisites in the hands of the non-resident 
company and taxed as 'tax on tax' basis. Jn the 
assessment of the non-resident company completed 
in March 1985, while arriving at the value of tax 
perquisite, surcharge on income-tax was, however, 
worked out at 2.5 per cent of income-tax instead of 
at 5 per cent as prescribed in the Finance Act of 
1978. The mistake resulted in a short levy of tax 
of Rs. 2,10,594 including interest for the late filing 
of the return. 

The department bas accepted the objection. 

The comments of 'the Ministry of Finance on the 
paragraph are awaited (D ecember 1986). 
2.08 Incorrect ·status adopted in assessment 

(i) Under the provisions of the Income-tax Act, 
1961, a company is said to be a company in which 
public are substantially interested, if the · affairs of the 
company or the shares carrying more than 50 per cent 
( 60 per cent in the case of Indian company) of its 
total voting power were at no time, during the relevant 
previous year, controlled or held by five or. less number 
of persons. 

In the original assessment of an industrial corr.pany 
for the assessment year 1981-82 comple~ed in March 
1984, the status of the assessee was determined as a 
company in whlch public are not substantially 
interested. Subsequently on an application filed by 
the assessee in April 19 84 enclosing a list of share
holders of the company, the aforesaid assessment was 
revised in June l984 (further rnvised in January 
1985 ) , treating the company as one in which public 
not substantiaily interested. In the assessment for 
the assessment year 1982-83 completed in January 
1985, the assessee company was again treated as 
widely held company. It was, however, noticed from 
the list of shareholders that durin:g the relevant 
previous years, only five persons controlled the affairs 
of the company by holui ng more tha'n 60 per cent of 
the voting rights of the company. Thus,' the status 
of the company should have been determined as closely 
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held industrial company as per provisions of the Act 
and income charged to tax at the rate of 60 per cent 
as prescribed in the relevant Finance Acts. However, 
the department adopted the status of the company as 
widely held one and levied tax a~ the rate of 55 per 
cent. The mistake resulted in under-charge of tax 
aggregating to Rs. 4,32,931 for the two assessment 
years 1981-82 and 1982-83 including short levy of 
interest of Rs. 42,926 for short-payment of advance 
tax for the assessment year 1981-82. 

The Ministry of Finance have accepted the mistake. 

(ii) The income of a company in which the .public 
are substantiaUy interested suffers a lower rate of tax 
at the rate of 55 per cent of the total income against 
60 per cent of total income in respect of cfosely held 
industrial companies. Under the ln'Comc-tax Act, 
1961, a company is said to be a compa~y in which 
the public are substantially interested if the equity 
shares in the company carrying not less than 50 per 
cent of the voting power bad been allotted 
unconditionally to or acquired unconditionally by and 

. were throughout the relevant previous year beneficially 
held by the public (not being rr Director) . 

A company was formed Lo take over the running 
business of four non-resident tea companies with 
retro~pective effect from 1 January, 1978. The 
company was incorporated on 1 August, 1978 as a 
public limited company <luring the previous year 
relevant to assessment year 1979-80. The only 
subscribed share capital was Rs. 140 represented by 
14 shares of Rs. 10 each taken up by 14 promotees. 
No share-capital was issued to the public before the 
assessment y~ar 1981-82. As all the shares were held 
by the promoter members who were to be regarded 
under the Companies Act, 1956 as directors during 
the previous year relevant to the assessment years 
1979-80 and 1980-81, the company (an industrial 
company) should have b een taxed as one in which 
the public are not substantially interested. But the 
department incorrectly applieJ the rate of 55 per cent 
treating the company as one in which public are 
substantially interested as claimed by the ir_ssessee 
instead of applying the correct rate -0f 60 per cent. 
The mistake resulted in aggregate tax undercharge 
of R s. 2,02,280 in the assessment years 1979-80 and 
1980-81. In addition, there was a further short levy 
of penal interest of Rs. 3,089 for late fi ling of return 
and Rs. 10,983 for non-submission of estimate of 
advance tax in the assessment year 1979-80. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii) Under the lncomt-tax Act, 1961 , a company 
which is t reated as one in which the public are 
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substantially interested is subjected to a lower rate 
of tax.. Tq be so treated, the company should not 
be a private company and its equity shares should be 
listed in a recognised stock exchange in India or its 
affairs should not, at any time during the relevant 
previous- yea r, have been controlled by fiv~ or less 
persons. 

In the case of an industrial company, the assessment 
for the assessment year 1981-82, was completed in 
July 1984, on a taxable income of R s. 33,07,730 
adopcing its status as a company in which the public 
are substantially interested and tax was levied 
accordingly. Audit scrutiny revealed in D ecember 
1985 that during the relevant previous year the affairs 
of the company were ,controlled by less than five 
pers~ns. 1:he status of the company was, therefore, 
required to be taken as one in which the public are 
not substantially interested and subjected to the higher 
rate of tax. The adoption of incorrect status resulted 
in short levy of tax of Rs. 1,64,815. 

T he assessment was check:!d by the internal audit 
party of the department but the mistake escaped its 
notice. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iv) Under the provisions of the Income-tax Act, 
a company is treated as one in which public are 
substantially interested if, inter a{ic; J the shares of 
the company (not being shares entitled to a fixed rate 
of dividend, .whether with or without a further right 
to participate in profits) were during the relevant 
previous year, freely transferable by the holder to the 
other meJ]lbers of the Public. 

A domestic company dealing in textiles was treated 
a·s a company in which public are not substantially 
interested for and upto the assessment year 1982-83 
by the asse6sing officer. For the assessment year 
1983-84, the company was assessed as a company in 
which public are substantially interested on the 
assessee's claim that the share holding of 1he major 
groups of five persons w<ts less than fifty per cent, viz. 
470 out of 1,000 shares, and the shares in the 
company were during the previous year ·freely 
transferable by the bolder to the members of the 
public. Audit scrutiny revealed (February 1984) 
that Articles 5 and 6 of the Articles of association 
adopted at the tin1e of registration of the company in 
1975-76 which contained prohibitive prov1s1on 
regarding the transfer of shat,;:s and which was within 
the absolute discretion of the Directors (without any 
right of appeal ) were, however, not amended and 
were in force for the previou~ year relevant to the 

) 
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assessment year 1983-84. As one of the essential 
conditions regarding free transferability of the shares 
was not satisfied, the assessee company should have 
been treared as a company in wh"ich the public are 
not substantially interested. The incorrect status 
adopted in the assessment for the assessment year 
1983-84 resulted in a short levy of tax of 
Rs. 1,26,290. 

The comments of the Ministry of F inance 011 the 
paragraph arc awaited (December 1986). 

Incorrect computation. of business incom'! 

Under the provisions of J ncome-tax Act, 1961 any 
expenditure laid out or expended wholly · and 
exclusively for the purpose of business is a-llowable 
as deduction in computing the business income of an 
assessee, provided the expenditure is not in .tbe nature 
of capital or pers~nal expenses of the assessee . . 

Some instances of mistakes noticed in the 
computation of business income in the case of 
companies and corporations arc !riven in the follcwi;H! 
paragraphs. - -

2.09 Incorrect exemption from tax allowed to a 
company set up in Free Trade Zone 

Under the provisions of the Income-tax Act, 1961, 
effective from 1 April 1981, profits and gains derived 
from an industrial undertaking set up in any free 
trade zone is exempt from tax for a period of five 
successive assessment years reckoned from the· initial 
assessment year relevant to tbe previous year 
in which the industrial undertaking begins to 
manufactme or produce articles or things subject to 
the fulfilment of certain prescribed conditions. The 
conditions, inter alia, prescribed that (i) the industri~l 
undertaking shodld not have been formed by t)1e 
splitting up or reconstruction of a business a lready in 
existence, and (ii) the industrial undertaking should 
not have been formed by the transfer to the new 
business of machinery or plant previously us~d 
for any purpose, though this condition is not applicable 
if the plant and machinery transferred to the new 
business did not exceed 20 per cent of the total value 
of the machinery or plant used in the new business. 
The Act also provides that in the case of an industrial 
undertaking in any free trade zone which had begun 
to mairnfacture or produce articles or things during 
any of the previous years relevant to assessment years 
19(7-78 and 1980-8 1, the assessee may, at his option, 
claim tax exemption for the unexpired period of 
five year~ after the assessment year 1980-81. 

A company engaged io tbe business of processing 
geological data on computers and producing field . 
maps claimed exemption from tax \;1 respect of the 
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inco~1e amounting to Rs. 7,20,857 relating to the 
previous -year relevant to assessment year 1981-82, 
on the ground ·that the goods were produced for the 
first tiln~ in the "Free Trade Zone" in Bombay in 
the prev10us year relevant to the assessment year 
1977-78. The assessee contended :hat the concerned 
aLD. uthorities had allotted the necessary industrial shed 

the free trade zone in the year 1976-77 relevant 
to the assessment year 1977-78. In the assessment 
for the assessment year 1981-82 completed in March 
1984, tl:ie assessing officer accepted the claim and 
assessed the company on 'nil' income. Audit scrutiny 
revealed that the company was incorporated iu 
January 1974 and it was carrying on its activities 
outside the Free Trade Zone and had filed returns of 
income for assessment years l 9~5-76, 1976-77 and 
1977-78 and the losses pertaining to those yea:rs were 
allowed to be adjusted in assessment year 1980-81. 
The assessee bad thus merely transferred its existino 
buisness from outside the Free Trade Zone to th; 
premises inside the Free Trade Zone. As the company 
bad started its manufacturing activities· in the previous 
year relevant to the assessment yea:r 1975-76 and 
not ir; the previous year r elevant to assessment year 
1977-78 and as the company had only shifted its 
business already in existence by making further 
additions to machinery, the company was not entitled 
to the benefit of tbe exemption provided under the 
Act. The incorrect grant of tax exemption resulted 
in non-levy of tax of Rs. 6, 71,206 inclusive of interest 
for late filing of income-tax return and short estimate 
of advance tax. 

The comments of the Ministry of Fi nance on the 
paragraph are awaited (December 1986). 

2.10 foccrrect exemption of business income of a 
charitable trust 

Under the provisions of the Income-tax Act, 1961, 
the income from property held under trust wholly 
for charitable purposes is exempt to the extent to 
which the income is applied for such purposes in India 
and also any income not exceeding twenty-five per 
cent of the income from such property accumulated 
c.r set npart for application to such pmposes in India 
However_, the income of a charitable trust does not 
qualify for exemption whei:e the income of the trust 
enures directly or indirectly for the benefit, among 
others, to the author of the trust or founder of the 
institution or one who has made a substant ial 
con'tribution to the trust. The Act further stipulates 
I bat the income is deemed to have been used or 
applied for the benefit of the above persons if any 
part of the income or property of the tn1st is or 
continues to be lent to the above persons for any 



pcrio? during the previous ye~tr without either adequate 
security or adequate interest or both an'tl such a 
transaction will result in the forfeiture of the 
exemption. The Act also lays down that where the 
aggregate of the fund s of the trust ur institution 
invested in a concern in which any of the above 
mentioned persons has substantial interest exceeding 
five p_5'.r cent of the capital of the concern, then such 
income will be raxable. 

Jn the case of a scientific research association 
registered under the Companies Act, the income-tax 
returns for the assessment ye-ars 1981-82 to J 983-84 
were filed by the assessee company claiming its income 
as exempt on the ground of being a charitable 
institution registered with the Commissioner of 
Income-tax. Jn the assessments made in October and 
December 1983, these deductions were allowed by the 
Income-tax Oflicer and income was computed as 'nil' 
allowing the benefit of the 25 per cent accumulation 
statutorily provided for in the Income-tax Act. It 
was seen from the accounts of the Trust that the main 
source of income was from its investment amounting 
to R s. 50 Iakhs in the debentures of three private 
limited companies carrying lower rate of interest than 
the prevailing rate offered for debentures by o ther 
companies. The Auditors of these comp_pnies had 
cert ified that investment in debentures exceeded 5 per 
cent of the capital of the companies in which the 
settlers and the Trustees had substantial interest. 
The income, thits not being applied to the p urpose of 
the trust, tbe same was required to be taxed. After 
allowing administrative expenditure, the taxable 
income worked out to R s. 3,54,610, R s. 3,21,690 and 
R s. 3,34,750 for the assessment years 1981-82, 
1982-83 and 1983-84 respectively. Tax leviable of 
R s. 6,85,135 on these incomes was, however, not 
levied . 

The M inistry of F inance have accepted the mistake. 

2.11 Incorrect al/owli.'1Ce of expen<liture on scientific 
researc:h 

Under the Income-lax Act, 1961, in computing the 
business income of an assessee, any sum paid by him 
to a scientific research association, university, college 
o r other institut ion for scientific research is an 
admissible deduction provided that such association, 
university, college or inst itut ion is approved by . the 
prescribed authority. 

The Acl provides that in respect of any expendi
ture o[ a capital nature incurred n[lcr 31 March 1967 
on scientific research related to lhe business carried 
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on by the assessee the whole of such capital expendi
ture incurred in any previous year sha]l be deducted 
for that previous year. 

(i )(a) In the case of a company while computing the 
business income for the assessment year 1980-81 in 
March 1984, out of an amonnt of R s. 32,97,542 
claimed by the company as expenditure on scientific 
research, the assessing officer disallowed an amount of 
Rs. 4,66,374 being advance paid by the company to 
the contractor 6f . the building and allowed 
Rs. 28,31,168 on account of research and develop
ment expenditure. It was noticed in audit that the 
building for research and development (R&D) was 
under construction and the work was in progress and 
the plant and machinery for the research and develop
ment was yet to be erected. The balance sheet of the 
company also showed the asset as "capital works-in
progress including advances on capital account" . As 
the amount was expended on research end develop
ment building which was under construction, it can
no t be treated as amount spent on scientific research. 
Hence the deduction of Rs. 28,31,168 was not in 
order. Tbe incorrect deduction allpwed by the depalt
ment resulted in under-assessment of income of 
Rs. 28,31,168 involving · shor t levv of tax of 
Rs. 16, 73,928. . 

· R elyin'g on a oec1s1on of an Income-tax Appellate 
T ribunal, the Ministry while nor accepting the objec
tion stated that the provisions of the Income-tax Act 
on ly require incurring of expenditure of capiral 
natu.re on scienri.fic research related to the business 
carried on by the assessee and do not require the 
assets to be completed and commissioned for use. 

The Ministry's reply is not in order . The amount 
had been expended on a building which was under 
construction, and Qnly after construcrion of the build
ing for research purpose was complete, it could be 
said that expenditure had been incurred on scientific 
research . Till then, it was only a capital work-in
progress which was not a capital asset. Further, a 
capital asset is not c rc~ted t ill the asset is constrticted 
and is capable of being used as such. Ai1 asset of en
during advantage . is not acquired till the asset is 
brought inCo existence for use by the business. H ence 
it cannot be said that the expenditure during cons
t ruction which had not brough t into existence, a phy
s ical asset and which is accounted for as capital work
in-progress would con stitute expenditure on scientific 
resea rch . Each assessment year being separate and 
inder enclent, the allowance of expenditure of a subse
que nt year cannot also he nllowecf in a n earlier assess
ment year. 
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Final reply of the Ministry of Finance is awaited 
(December 1986). 

(b) In the assessment of an industri al company in 
Which public are substantially interested engaged in 
the manufacture of coated and bonded abrasives for 
the assessment year· 1980-81 (assessment completed in 
September 1983), the whole of the expenditure of 
R s. 16,18,305 incurred during the previous yea r on 
the purchase of a cloth finishing plant was allowed as 
claimed by the assessee. Audit scrutiny (September 
1984) revealed that lhere was no evidence to show 
that the assessee had a research and development 
wing and that the expenditure incurred on the cloth 
finishing plant was exclusively for the purpose of the 
business of the assessee. As such, the entire expendi
ture was required to be disallowed. Omission to do so 
resulted in under-assessment of income by 
Rs. 16,18,305 leading to a short levy of tax of 
R s. 9,5·6,827. 

The assessment was checked by the internal audit 
party of the department but the mistake escaped its 
notice. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
panrgraph are awaited (December 1986) . 

(c) In the income-tax assessment of a widely heltl 
company ~or the assessment year 1981-82 completec.l 
in July 1984, a deduction of Rs. 15,00,585 was 
allowed towards expenditure on research and deve
lopment which included a sum of Rs. 7 ,57 ,532 being 
the capital cost of the bu11dings. It was noticed in 
audit (May 1985) that a sum of Rs. 3,00,285 included 
in the sum of Rs. 7,57,532 _had already been allowed 
as a ·deduction in the previous year relevant to the 
assessment year 1980-81 towards expenditure on 
scientific research. The amount of Rs. 3,00,285 was, 
therefore, required to be disallowed. in the assessment 
for the assessment year 1981-82. The omission to do 
so resulted in excess allowance of deduction of 
R s. 3,00,285 and a consequent short levy of tax of· 
Rs. 1 ,77,542. The consequential addi~ional surtax 
lcviable is about Rs. 30,686 . 

The Ministry of Finance have accepted the mistake. 

(ii) The Aat was amended in 1974 to provide that 
where the assessee pays any sum to a scientific research 
association, university or college or othe~ institutions 
to be used for scientific research undertaken under a. 
programme approved by the prescribed authority 
having regard ro the social, e•;onomic and industrial 
needs of India, a deduction of an amo\lnt equ al to 
one and one-third times of the sum so paid sha ll be 
allowed. By an amendment of the Act by the Finance 
(No. 2) Act, 1980, effective from 1 September 1980 
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any expenditre (not being capital expenditure, in
curred on the acquisition of any land or building, or 
construction of any building) by an assessee on scienti
fi c research undertaken under :m approved program
me by the prescribed authortiy, a deduction .,gqual to 
one and one-fourth times of the expenditure certified 
by the prescribed authority to have been so incurred 
during the previous year shall be allowed. These 
deductions have, however, been discontinued with 
effect from 1 April 1984 by an amendment to the 
Act by the Fina~c..: Act, 1984. 

Jn the income-tax assessment of a widely held 
company for the a-ssessment year 1982-83, completed 
in March 1985, a weighted deduction of R s. 2,17,449 
was allowed towards expenditure on research and 
development. H owever, there was norhing on record 
to indicate that approval of the prescribed authority 
for undertaking the specific research programme had 
been obtained or that the assessee company bad con
tributed any ·amount to any institurion as provided 
under the Act. In th e absence of such evidence, the 
weigbted deduction oE Rs. 2,17,449 allowed was not 
in order and resulted in excess carry forward of loss 
of R s. 2,17,449 for the assessment year 1982-83, 
with a potential tax effect of R s. 1,22,587. 

The Ministry of F inance have accepted the mistake. 

(iii) The Act fu rther provides that the actual cost 
of expenditure means the actual cost to the assessee 
reduced by that portion of t'he cost thereof, as has 
been met directly or indirectly by any other person 
or authority. 

In the assessments of, a company for the assessment 
years 1980-81 <rnd 1981-82 (assessments completed 
in August 1983, revised in February 1984 and 
September 1984), the department allowed a deduc
Cion of the entire capital expenditure on scienti
fi c research amounting to R s. 31,24,24 7 and 
R s. 5,64,648 respectively without reducing there
from the amounts of grants of Rs. 4,43,000 and 
Rs. 3,44,000 received by the assessee company from 
Government during the relevant previous years. This 
resulted in excess carry forward of unabsorbed dep
reciation of R s. 4,43,000 in the assessment year 
1980-81 and excess carry forward of unabsorbed ex
penditure on scientific research of Rs. 3,44,000 for 
the assessment year 1981-82 involving potential tax 
effect o( R s. 4,65,314. 

The comments of the Ministry of Finance on the 
paragraph <rre awaited (!December 1986) . 

2.12 Mistakes in the grant of export market~ deve
lopment al.lowance 

The Income-tax) Act, 1961, as it stood prior to its 
amendment by the Finance Act, 1983, provided for 



an export markets development a llowanc~- to resident 
assessee engaged in the business of export of goods 
outside India or it1 providing services or facilities out
side India. A domestic company was entitled to a 
deduction on account of this allowance from the 
income assessed, under the head 'profit and gains of 
bu.siness or profession' at one and one-third times of 
qualifying expenditure as prescribed in the Act. 
Widely held domestic companies were entitled to a 
deduction at one and one-half times of the qualifying 
expenditure incurred during the period from 1 March 
1973 to 31 March 1978. Expenditure incurred after 
31 March 1978 was not entitled to the weighted 
deduction, unless the domestic company was engaged 
in the business of export of goods either as a small 
scale exporter or holder of an Export H ouse Certifi
cate or .in the busines:; of provision of techn'ical know
how or rendering of services in connection with the 
provision of technical know-how to persons outside 
lndi a. The Act was amended by the Finance (No. 2). 
Act, 1980, declaring that any expenditure which is 
in the ~ature oj purchasing and manufacturing expen
ses ordinarily debi table to the trading and manufactur
ing account and not to t h~ profi t and loss account shall 
not qualify for weighted deduction. Expenditure in
curred by the assessee on items like carriage, f reight, 
~nd insuranc:! of goods whether in India or outsiue 
did not qualify for weighted deduction. It was judi
cially held that commission paid to agents in consi
deration of procuring orders by the agenr for its prin
cipal is not eligible for weighted deduction. 

Jo the case of 16 companies assessed in six: 
different Commissioners' charges for the assessment 
years 1976-77 . to 1983-84, due to incorrect applica
tion of t~ above provisions of the Act, exlport 
markets. development allowance of Rs. l.60 crores 
was erroneously a11owed on expenditure which did not 
qualify for the weighted deduction. This resulted in 
undercharge of tax of Rs. 48,28,816 in the case of 
12 companies and carry forward of losses with a 
potential tax effect of Rs. 41 ,75,227 in the remain
ing four cases. The detail~ of the cases are given 
below: 

SI. C. LT./ 
No. Assess

ment year 

1.AB C D 
1976-77 
1978-79 to 
1983-84 

Nature of mistake. 

Weighted deduction of Rs . 
74.59,876 was wrongly allowe-:l 
on commission paid to foreign 
and £ndia n agents in the cases 
of 11 companies. The de
duction includes expenditure 
of Rs. I 0,500 on account of 
payment o f hotel bills in Tndia 
in one case. 

T ax eITect 
(Rs.) 

40,80,97Q 
and poten
tial tax effect 
of Rs. 
3,95,568 in 3 
cases. 
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2. B 
1980-81 to 
1932-83 

3. E 
1980-8 1 

4. A 
1977-78 

5. p 
1983-84 

6. c 
1980-8 1 

Weighted deduction of Rs. 
60,11,354 was wrongly allow
ed on direct co sts in the 
nature of purchase and manu
facturing expenses directly 
debitable in the works and 
manufacturing accounts of 
lhe company engaged in the 
execution of con tract work 
of supplying and erecting 
electrical transmission towers 
in a foreign country. 

Weighted deduction of Rs. 
6,05,827 allowed twice while 
considering the salary paid to 
export department of the 
company--once separately 
towards "export departmeol 
salary" and again 75 per cent 
of the "salary and staff ex
penses." 

Weighted deduction was 
allowed in full on an expendi
ture of Rs. 7,39,066 instead of 
allowing at 50 per cent there
of amou nt ing to Rs. 3,69,533. 

A weighted deduction of Rs. 
9,967 only was admissible to 
a company on its expendi
ture incurred on travelling 
a broad in connection with 
export trade against which 
weighted . deduction 
of Rs. 2,39,093 wrongly allow
wed. 

Weighted deduction of Rs. 
5,35,359 on warehouse 
charges, insurance charges 
and com.mission paid to 
agents not qualifying for 
weighted deduction wrongly 
allowed. 

33,88,901 
(Potential) 

3,90,758 
(Po tentia 1) 

2, I 3,405 

t,4q,9t 1 

1, 14,744 

The assessments of six of these companies were 
made by the Inspecting Assistant Commissioners 
(Assessment). The internal audit party of the depart
ment checked the asessments in 2 cases, but the mis
take was not noticed by it. 

The comments of the Ministry of Finance on t.he 
paragraph are awaited (D ecember 1986). 

2.13 Incorrect grant of agricultural 
allowance 

Under the provisions of the Income-tax Act, 1961, 
where any company engaged in the manufacture of 
any article or thfog, which is made from i:-ny product 
of agriculture, has incurred after 29 day of Februa1y 
1968, whether di rectly or through an association or 
body which has been approved for this purpose by the 
prescribed a'ut'hority, any expenditurl.'! on the provision 
of any goods, .services or facilit ies specified in the 
Act, to a person wllC' is a cultivator, grower or a . 
producer of such product in Ind ia, the company shall 
be allowed a deduclion of a sum equal to one and 
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. one-fifth times of the amount of such expenditure in
curred during the pl'evious year. 

(i) An assessee company was allowed weighted 
deduction of Rs. 2,63,785, Rs. 3,88,134 and 
Rs. 2,97,194 for the .assessment years 1980-81, 
1981-82 and ·1982-83 (assessments made in March 
1985, August 1984 and March 1985) respectively 
on account of agricultural development allowance. It 
was seen in audit in September 1985 that the. ~xpcn
diture on which the weighted deduction was allowed 
.repr:esented the expenditure incurred by the assessee 
company on its own establishment, and not on the pro
vision <>f any goods, services or facilities to a cultiva
tor, grower or producer as required under the Act. 
The.irregular allowance of weighted deduction resulted 
in under-assessment of income aggregating to 
Rs. 9,49,113 and a short levy of tax of Rs. 5,52,937 
for the assessment years 1980-81 to 1982-83. 

. The department has accepted the objection stating 
that remedial action had been taken for the assess
ment year 1980-81 and action in respect of the assess
ment years 1981-82 and 1982-83 was in progress. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) In their instructions issued in July 1968, the 
Central Board of Direct Taxes have clarified that ex
penditure in the form of cash assistance to cultiva
tors, growers or producers will not qualify for the 
weighted deduction. 

In the assessment for the assessment year 1982-83 
(completed in March 1985) of a widely held indus
trial company, a weighted deduction of Rs. 11,16,189 
was allowed by the assessing officer on account of 
agricultural development allowance on cane develop
ment C'.Xpenses of Rs. 55,80,944 which included a 
sum of Rs. 41 ,54,836 received by the assessee com
pany on account of incentive paid to cane growers. 
ln terms of the Board's instructions of July 1968, ·the 
amou~t of Rs. 4.1,54,836 being the incentive payment 
to cane growers did not qualify for the allowance of 
weighted deduction. The incorrect allowance of 
weighted deduction on the amount resulted in under 
assessment of income of Rs. 8,30,967 and an under
charge o~ tax of Rs. 4,68,457. ~ 

The comments of the Ministry of Finance on the 
paragraph are· awaited (December 1986). 

2 .14 Incorrect deduction of payment made for rural 
development programme 

Under the Income-tax Acr, 1961 , where an assessee 
incurs any expenditure by way of payment of any sum 

S/17 C&AG/86- 10 
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to an association or institution, which has as its object, 
the undertaking of any programme of rural dev~lop
ment to be used for carrying out any p~ogramme of 
rural development approved by the prescribed autho
rity and the t'raining of persons for implementing 
programmes of rural development, the same was 
allowed as a deduction. The deduction shall not be 
allowed unless such association or institution is also 
approved in this behalf by the prescribed authority. 
As. per the guidelines issued by the Government in 
September 1977, particulars of rural areas which 
qualify as a rural area should be given by the associa
tion, based on which approval for specific program
mes are to be given by the competent committee con
stituted for !'.he purpose. 

(i) In the assessment of a State Transport Corpo
ration for the assessment year 1981-82 completed 
in A~gust 1984, deduction of an amount of Rs. 20 
lakhs was allowed towards payment made by the 
assessce company in the previous year endeq 31 
March l 981 to an approved association for cairying 
out a programme of rural development approved by 
the prescribed authority. It was noticed in audit (June 
1985) that the sanction i~sued by the Committee was 
subject to the following conditions. 

1 . The areas sought to be covered by the prog
ramme should qualify as "Rural area" 
within the meaning of the provisions of the 
Act authorising the allowance; of expendi
ture towards rural development programme. 

2. The programme should be completed by 31 
March 1982. 

There was, however, nothing on record 
to prove that these conditions bad been 
fulfilled and in the absence of the informa
tion, the deduction allowed was not in order 
and resulted in under-assessment of income 
involving a potential tax effect of 
Rs. 11,82,500. 

The assessing officer contended that the deduction 
was in accordance with the approval of the prescribed 
authority and the conditions stipulated by the pres
cribed authority would apply only to the donee-asso
ciation and tpe assessee had no control over the 
matter. The reply is not in order since the identifica
tion of rural area is a pre-reqqisite before the sanc
tion is issued and the other conditions prescribed by 
the competent authority are also to be complied with 
before the date of assessment. As the approval ac
corded was subject to certain conditions, the eligibi
lity of the concession will arise only after the condi
tions are · satisfied and as the same had not been 



proved, the payment made by the assessee company 
would not qualify for the deduction for the assessment 
year 1981-82. 

The comments of the Ministry of Finance on the 
paragraph are awaircd (December 1986) . 
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( i i) fo the assessment of a company for the assess
ment year 1983-84 completed in January 1985, the 
assessee was given deduction for a sum of Rs. 1 lakh 
being donation made to scientific research centre. It 
was noticed in audit in November 1985 that the 
scienti fic research centre was neither included in the 
list of institutions approved by Government nor the 
asscssee had obtained the prescribed certificate from 
tbe institution and hence the deduction was not allow
able to the company while cqmputing income. The 
irregular deduction allowed resulted in short levy of 
tax of Rs. 66,625. 

The intern al audit party of the department checked 
the assessment but the mistake escaped it~ notice. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (D ecember 1986). 

2.15 Incorrect allowance of preliminary expenses 

Under the provisions of the Income-tax Act, 1961, 
where an assessee being an Indian company or other 
resident assessee incurs any preliminary expenses 
being expenditure before the commencement of its 
business or in connection with the extension of its in
dustrial undertaking, the assessee shall in accordance 
with the provisions of the Act, be allowed a deduction 
of an amount equal to one-tenth of such expenditure 
for each of the ten assessment years beginning imme
diately after the business commences or extension of 
business is completed. The preliminary expenses are 
not, however, allowable for any previous year in whid1 
business has not commenced or the extension prog
ramme is not completed. The allowable expenditur:e 
is to be limited le 2t per cent of the cost of pro
ject or of the capital employed. , 

(i) A private limited company engaged in job works 
for manufacture of electrical insulators, launched an 
e'Xpansion programme and began importing certain 
machinery since 1973-74. The installation of machi
nery wa~ not completed till the previous year relevant 
to assessment year. 1984-85. During th.e previous year 
rc.levant to the assessment year 1984-85, the assessec 

company claimed a deduction of Rs. 5,37, 176 being 
part of incidental expenditure incurred during cons
truction/expansion of business and the same was 
allowed by the assessing officer in the assessment 
made in December 1984. Since neither the installation 
of machinery ,~·as c0mplete, nor the expansion of 
industrial undertaking was over, the deduction allowed 
was not in order. The incorrect deduction o~ 
Rs. 5,37,176 for the assessment year 1984-85 resulted 
in excess carry forward of loss to the same extent 
with a potential tax effect of Rs. 3,38,421. 

The case was seen by the special audit party of rhe 
department, but the mistake was not detected by it. 

The Ministry of Finance have contended that the 
provisions relating to amorti<;alion of prelimimrry ex
penditure in the Ad do not apply to the facts of the 
case as there is neither commencement of any busi
ness nor setting up of a new industrial unit and none 
of the expenditure incurred falls under the scheme of 
such amortisation. According ro the Ministry, the 
expenditure was allowable as revenue expenditure in
curred for the purpose of the business. 

Local verification of the assessment records how
ever revealed that the assessment had been set aside 
by the Commissioner of · Income-tax stating that the 
expenditure incurred on the erection of building, 
purchase of planr and machiuery and incidental ex
penditure rhereof is all capital expenditure for the 
purpose of extention of company's business and not 
revenue expenditure. Further developments are 

awaited. 

(ii) A public limited company was incorporated in 
August 1982 and during the previous year rt>levant 
to the assessmes·t year 1983-84 (year ending 31 March 
1983), the total investment of the company was 
Rs. 20 lakbs. The company incurred preliminary ex
penses of Rs. 1,05,336 during the year and it was 
also allowed to capitalise a sum of Rs. 10,000 on 
account of preliminary expenses in the assessmen t 
made in September 1983. The assessing officer allow
ed the expenditure of Rs. 1,05,336 in full and also 
allowed a sum of R s. 1,000 being one-tenth of the 
capitalised value of the expenditure. As the capital 
employed was Rs. 20 lakbs, the expenditure allowable 
as preliminary expenses should have been restricted 
to 2! per cent of the capiral employed. On this 
basis, the company was entitled to a deduction of 
Rs. 5,000 only being 1/10th of said 2. 1 / 2 per cent. 
Omission to limit the allowance to Rs. 5,000 resulted 
in excess allowance of deduction amounting to 
Rs . .J ,01 ,336 and incorrect carry forward of loss of 
Rs. 46,865. 

) 
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The Ministry of Finance have accepted the mistake. 

2.16 Mistake in the allowance of ex-gratia or ad-hoc 
payments 

Under the Income-tax Act, 1961, bonus paid to 
employees covered by the Payment of Bonus Act, 
1965 in excess of the limits prescribed therein or any 
ex-gratia payment in addition to the bonus paid under 
the Act is not an admissible exlpenditurc. The Central 
Board of Direct Taxes issued instructions in December 
1980 clarifying that such additional payment cannot 
be treated as any other expenditure incurred wholly 
and e~lusively for the purpose of business and resort 
cannot, therefore, be had to any other provision of 
the Income-tax Act to claim deduction for payments 
in excess of what is admi>sible under the Bonus Act. 

( i) During the p1;cvious year relevant to the assess
ment year 1981-82, a jute company made payment 
of bonus of Rs. 37,20,988 calculated at 8.33 per cent 
of the salary of its employees. The company also made 
an ad-hoc payment of Rs. 22,20,834. The ad-hoc pay
ment made in pursuance of a tripartite agreement of 
October 1980 betwee11 workers of the jute mills and 
State Government covered the accounting years 1978 
and 1979. It was noticed in audit in August 1985 
that the minimum statutory bonus at 8.33 per cent 
of salary for 1978 and 1979 amounting to 
Rs. 28,66,966 and Rs. 34,12,403 had been allowed 
as deduction in assessment years 1979-80 and 
1980-81. The company was incurring loss since 
1970-71 and had no allocable surplus during the year 
to cover · the ad hoc payment. The ad hoc payment 
over and above the statutory !iability for bonus was, 
therefore, not allowable in computing the income of 
the assessee. However, while computing income for 
the assessment year 1981-82 in August 1984, the 
ad-hoc payment and statutory bonus claimed as deduc
tion by the company was allowed by the department. 
The irregular allowance of ad-hoc payment resulted 
in under assessment of income by Rs. 22,20,834 with 
consequent tax undercharge of Rs. 18,38,268 inclusive 
of interest of Rs. 5,25,200 for short payment of 
advance tax for the assessment year 1981-82. 

The objection was communicated to the depart-
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ment in August 1985. The Income-tax Officer has not 
accepted it on the ground that the ad-boc payment 
was not bonus but expendi ture laid out whoily and 
exclusively for the purpose of the business admissible 
under the general provisions of the Income-tax Act. 
The reply of l'hc Income-tax Officer was not in con
formity with the Act and the Board's instructions of 
December 1980. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii) During the previous year relevant to the assess
ment year 1980-81, a non-resident banking company 
paid an amount of Rs. 76,70,213 towards bonus for 
the year 1975 as per agre~ment entered into in Sep
tember 1975 wi~h the employees' Federation. The 
Inspecting A ssistant Commissioner (Assessment) 
while completing assessment for 1980-81 in September 
1983, disallowed a sum of Rs. 20,53,061 and admit
ted the balance amount of Rs. 56,17,152 as deduc
tible bonus for 1975 on the basis of a similar amount 
allowed as bonus for 1978. It was noticed in audit that 
the ex-gratia payment in lieu of bonus for 1975 
amounting to Rs. 19,08,662 was made by the bank in 
the year 1976 which was allowed as deduction in the 
relevant assessment year and the assessing officer 
omitted to add back the amount. The omission re:.ult
ed in excess allowance of bonus of Rs. 19,08,66:! \'i. ith 
a consequent short levy of tax of Rs. 14,36,238 for 
the assessment year 1980-81. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(iii) During the previous year relevant to the assess
ment year 1982-83, a private limited company made 
an ex-gratia payment of Rs. 1,8 1,243 to its employees 
in addition to the bonus payment of R s. 2,19,014 
admissible under the Payment of Bonus Act. While 
computing the assessment for the assessment year 
1982-83 in March 1985, the ex-gratia payment was 
allowed to be deducted by the assessing officer as 
claimed by the assessee. As the ex-gratia payment 
over and above the statutory liability for bonus,· was 
not allowable in computing the income, the incorrect 
deduction resulted in under-assessment of income of 
Rs. 1,81,243 involving short levy of tax of 
Rs. 1,52,993 including interest for belated filing of 
return and short payment of advance tax. 

The Ministry of Finance have accepted the mistake. 

(iv) The Director's Report of a company for the 
year ended 31 March 1981 · corresponding to the 
assessment year 1981-82 showed that the company had 
to pay Rs. 17.34 lakhs during the relevant previous 
year at the rate of 6.17 per cent of wages as extra 
and act hoc payment under a tripartite agreement, in 
addition to the statutory minimum bonus of 8.33 per 
cent as per Bonus Act of 1965. As the ad hoc pay
ment of bonus of Rs. 17 .34 Iakhs was over and above 
the statutory liability of bonus payable under the Act, 
the deduction of Rs. 17.34 lakhs allowed in the assess
ment of the company for the assessment year 1981-82 
(assessment made in December 1983) was not in order . 



The omission to disallow the same resulted in under
assessment of business income by Rs. 17 .34 lakhs 
with consequent excess carry forward of loss by the 
same amount for the assessment year 1981-82 in
volving a potential tax effect pf Rs. 10,25,227. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 
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(v) During the previous year relevant to the assei;s
ment year 1981-82, ·a company made statutory pay
ment of bonus at 8.33 per cent of the salary of its 
employees. The company also made ·ad hoc payment 
of bonus of Rs. 1,45,595 to its employees during the 
year. In the assessment made in February 1984, the 
ad hoc payment of bonus was allowed as business 
expenditure. As the ad hoc payment of bonus was 
over and above the statutory liability for bonus, the . 
ad hoc payment was not allowable. The omission to 
disallow the claim resulted in excess computation of 
carry forward of business loss of Rs. 1,45,595 for the 
assessment year 1981-82 involving potential tax effect . 
of Rs. 86,082. 

The objection communicated to the department in 
September 1985 was not accepted by · them 
contending that the ad hoc payment was made as a 
result of an ·agreement between the management and 
the workers. The department's reply is not in con-

. formity with the Board's instructions of December 
1980. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

2.17 Incorrect allowance vf bad debt 

Under the Income-tax Act, 1961, all income accru
ing or arising to an assessee in India in a previous 
year relevant to the assessment year is includible in 
the total income of the assessee. The Act further pro
vides that the amount of any debt or part thereof or 
any recoverable dues which is established to have 
become bad in the previous year and written off in 
the accounts shall be allowed as deduction in com
puting the business income of the assessee. 

(i) In the assessment of a tea company for the 
assessment year 1981-82 completed in March 1985, 
the value of the closi.rrg stock was reduced by. 
Rs. 3,55,636 being the value of 26,800 kgs. of t~a 
lying with the broker was written off on the ground 
that its recovery was doubtful. Audit scrutiny (Octo
ber 1985), however, revealed that a scheme of com
promise between the broker and its creditors had been 
pending before the High Court and the matter was not 
settled during the previous year and the "Yalue of stock 
of tea in question had thus not been established to 

have become really a bad debt. The allowance of the 
claim by reducing the closing stock as bad debt during 
the previous year was, therefore, not in order and bad 
resulted in under assessment of business income of 
Rs. 1,42,254 (40 per cent of Rs. 3,55,636) with a 
consequent undercharge of tax of Rs. 98,644 in the 
:issessme11t for the assc!.sment year 1981-82 (including 
undercharge of surtax of Rs. 14,537).· 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) A company was allowed deduction .on' account 
of bad debt for an amount of Rs. 95, 752 during the 
previous year relevfil!t to the assessment year 1982-83 
(assessment made in March 1985) accepting the 
assessee's contention that no legal action for recovery 
of dues could be taken in consideration of the main
tenance of cordial business relations with the concern
ed parties. There was also nothing in the assessment 
records to indicate that the amount due to the assessee 
company had actually become irrecoverable. As the 
amounts due had not been established to have become 
bad, the assessing officer should have disallowed the 
claim. This resulted in underassessment of income by 
Rs. 95,752 involving short levy of tax of Rs. 78 ,517. 

! he assessment was checked by the internal audit 
party of the department but the mistake escaped its 
notice. 

The comments of the Ministry of Finance on the 
paragraph are· awaited (Dece'mber 1986) . 

(iii) An assessee company had debited a sum of 
Rs. 6,92,465 in its profit and loss account for the year 
relevant to the assessment year 1982-83 as doubtftil 
debts and the same was allow~d as deduction by the 
assessing officer in the assessment made in J anuary 
1985. Since the debts had not been established to have 
become bad the sum of Rs. 6,92,465 was required to 
be added back to the total taxable income of the 
assessee. Failm<e to do so resulted in excess carry 
forward of. depreciation to the extent of Rs. 5,47,275 
(after adjusting the business loss of Rs. 1,45,190) 
with a potential short levy of tax of Rs. 3,10,062. 

The Minisrty of Finance have accepted the mistake. 

2.18 Incorrect computation of income of a financial 
corporation 

Under the Income-tax Act, 1961, financial cor~ 
porations engaged in providing long term finance for 
industrial or agricultural development in India are 
entitled to a special deduction in the computation of 
their taxable profits of the amGunt transferred by 
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them out of such profits to a special reserve account 
upto an amount not exceeding 40 per ceI1t of their 
total income, as computed before making any deduc
tion under Chapter VI A of the Act. The deduction . 
is to be restricted to the actual reserve created in the 
accounts of the relevant previous year. 'fhe Central 
Board of Direct Taxes in their instructions issued in 
November 1969 and August 1979 certified that the 
amount of deduction allowable on this account is to 
be calculated by applying the specified percentage to 
the total income arrived at after the deduction is 
made. 

(i) In the assessment for the assessment years 
1981-82 and 1982-83 completed in September 1984 
and March 1985, a State owned industrial investment 
corporation was allowed the aforesaid deduction at 
Rs. 20,81,972 and Rs. 81,55,056 respectively against 
the claims of lls. 89,833 and Rs. 5,24,512 made by 
the assessee company. In the accounts for the previous 
years relevant to the assessment years 1981-82 and 
1982-83, the company had actually created special 
reser"e of only Rs. 89,770 and Rs. 5,25,000 respec
tively. As such the deduction should have, therefore, 
been restricted to the amount of the reserve actually 
created in the accounts for the relevant previous years. 
The omission to do so resulted in excess deduction 
aggregating . to Rs. 96,22,258 for the two assessment 
years and total short levy of tax of Rs. 58,88,673 in
cluding withdrawal of interest of Rs. 4,09,344 paid 
for e?Ccess payment of advance tax. 

The department has accepted the objection. 

T he comments of the Ministry of Finance on the 
paragraphs are awaited (December 1986) . 

(ii) In the case of a State Financial Corporation 
\vhile completing the assessment in March 1935 revis
ed in October 1985 for the assessment year 1982-83, 
the Inspecting Assistant Commissioner of Income-tax 
allowed a deCluction by applying the prescribed .rate 
o[ forty per cent on the gross total income before 
allowing the specified deduction and· the 
deduction in respect of depreciation and 
expenses on issue of bond but restricted it to 
Rs. 74,60,060 being the amount carried to special 
reserve account of the relevant previous year. The 
deduction allowable at forty per cent of the total 
income (after allowing the aforesaid deductiom) 
worked out to R s: 53,37,748 only. The allowance 
of excess deduction of Rs. 21,22,312 resulted in short 
levy of tax (including interest) of Rs. 17 .52.634 in 
ti:e assessment year 1982-83. 

The comments of the Ministry of Finance on the 
paragraph are awaited (D ecemb.er 1986) . 

(iii) In the assessment of . a State Financial 
Corporation entitled to this concession for the 
assessment year 1981-82 (assessment made in July 
1984) a special deduction of Rs. 12,00,000 being the 
amount not exceeding 40 per cent of the total income 
of Rs. 36,23;208 was allowed. It was, however, 
noticed in audit in March 1986 that the total income · 
of Rs. 36,23,208. taken for determining the amount 
of special deduction was the income before and not 
after allowing the special deduction. As a result 
special ded•:Jction of Rs. 12,00,000 was allowed as 
against a sum of Rs. 10,35,200 correctly admissible. 
The excess deduction of R e;; . 1,64,800 resulted in total 
undercharge of tax of Rs. 1,35,424 (including penal 
interest of Rs. 37,986 for non-payment of advance 
tax) for the assessment y~ar 1981-82. 

The Ministry of Finance have accepted the mistake. 

2. 19 Omission to disallow excessive expenditure 011 

advertisement, publidty and sales promoti01i 

Under the provisions of the Income-tax Act, 196f, 
as applicable during the period 1 April 1979 to 
31 March 1981, where the aggregate expenditure 
incurred by an assessec on advertisement publicity 
and sales promotion in India does not exceed t per 
cent of the turnover or gross receipts of the business, 
l 0 per cent of the ad justed expenditure, where such 

.exp enditure exceeds t per cent but does not exceed 
~- per cent of the turn over, 12t per cent of the 
adjusted expenditure and where such aggregate 
expenditure exceeds t per cent of the turnover, 15 per · 
cent of the adjusted expenditure bas to be disallowed, 
excepting in cases where the aggregate amount of 
such expenditure did not exceed · Rs. 40.000. In the 
absence of a statutory definition of the term "sales 
promotion" any expenditure for effecting sales such 
as a sales organisation, commission paid to salesman 
and whatever expenses which were in connection with 
sales would constitute expenditure on sales promotion. 
The Act specifically laid down that any expenditure 
incurred by an assessee on advertisement in any smaU 
newspaper or in any newspaper for recruitment of 
personnel, the maintenance of any office or payme.nt 
of salary of employees for the purpose of advertise
ment, publicity or sales promotion, holding of or 
participating in sales conference, trade fairs and 
publication, dl~tribution of journals, catalogue or priee 
lists had to be excluded from the purview of 
advertisement, publicity and sales promotion expenses. 
In other words, in view of the fact that the law itself 
lays down what is to be excluded. all the expenses 
other than those mentioned above had to be treated 
as constitut ing expendi ture on ~dverti sement , .publicity 



and sales promotion. Expenses on supply of free 
samples, commission on sales, commission . paid to 
agents, cash discount, incentive bonus, advertisement, 
publicity and sales nromotioa arc to be disallowed as 
prescribed in the Act. 

The expression adjusted expenditure means the 
aggregate of expenditure incurred on advertisement, 
publicity and sales promotion in India' as reduced by 
expenditure not allowable as business expenditure in 
the computation of business income of the assessee 
and further reduced by expenditure specifically 
excluded under the Act. 

( i) In the case of a company for the assessment 
year 1980-81 it was noticed that apart from an 
expenditure of Rs. J ,43,675 debited to the relevant 
profi t and Joss acco.unt under the head "publicity and 
advertisement", another sum of Rs. 73,86,610 (net) 
was a lso debited on account of its sales promotion 
department in Calcutta. Audit scrutiny in Septem
ber 1984 revealed that the aforesaid expenditure 
included expenses (ot her than salaiy) on medical 
representatives amounting to Rs. 29,20,700 and free 
scrmples of medicines provided to the doctors 
amounting to R s. 19,56,983. After adjusting 
recovery fro m sister concerns on pro rata basis 
amount ing to Rs. 15,89,978, the net expenses on 
account of medical representatives and free samples 
worked out to R s. 32,87,705. As this expenditure. 
was incurred on publicity and sales promotion and 
had exceeded t per cent of the turnover of the assessee, 
15 per cent .thereof was required to be disallowed 
while computing the total income of the asscssee. No 
such disallowance was, however, made by the depart
ment while completing the assessment for 1980-81 
in January 1983. The omission to do so resul ted in 
under assessment of business income by Rs. 4,93 ,156 
with cansequent undercharge of tax of Rs. 3, 18,085 
for the assessment year 1980-81. 

The department justified the assessment stating 
inter alia, that the a'ssessee was a pharmaceutical 
company and that expenses on medical representa tives 
and free samples were in its regular course. of business 
and not on sales promotion. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

( ii ) Four compm1ics, assc;;sed in a Commissioner's 
charge, incurred, during the previous year relevant to 
the assessment year 1980-81, expenditure of 
Rs. 22,59,219 on commission and discount on sales 
(Rs. 22,09,916) and advertisement, publicity and 
subscription (Rs. 49,303). As the aggregate 
expenditure on advertisement, publicity and sales 
promotion by each of the companies duri ng the 
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previous year exceeded ~- per cent of the respective 
turnover, 15 per cent of the above expenditure had 
to be disallowed in computing the business income o{ 
the companies. In the assessments for the assessment 
year 1980-81 made between August 1983 and March 
1984, the assessing officers did not disallow the excess 
expenditure on this account. The omission resulted 
in underassessment of income of Rs. 3,24,550 
involving undercharge of tax of R s. 2,04,014. 

The department has not accepted the objection, 
mainly on the ground that payment uf commission in 
the course of sales ca'nnot be deemed to constitute 
expenditure on sales promotion and also contended 
that what normally constitu tes sales promotion 
expenses is expenditure on fashion shows, beauty 
contests, consumer Clrntcsts, gift schemes, et-;., and 
after excluding the expenditure incurred by the 
assessee-companies on sales promotion, the expenditure 
on advertising was within the moll'etary limit prescribed 
in the Act. 

1 he d .:'.partment"s contention is not acceptable. The 
term sales p romotion has not been defined in the 
Act and in commercial parlance, such expenses would 
include all expenses incurred for promoting the sales, 
whether they are for effecting the sales or for prospect
ing development of sales :md for augmenting and im
proving the sales. Besides the provisions in the Act 
provid~ th.: scope of expenditure on sales pron10tion 
by exc::ptions. lt would not be correct to attribute 
to 'advertisement' and 'publicity' any narrow meaning 
as they are as good broad spectum words in the 
c~mmercial sense as 'sales promotion' is. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii) A public limited company engaged in the 
manufacture of textile goods, incurred an expenditure 
of Rs. 22,00,3 15 on publicity and !"msiness develop
ment in the previous year relevant to the assessment 
year 1980-81. As the to tal expenditure un publicity and 
business development exceeded l I 4 per cent but vms 
less than 112 per cent of the gross sales of R s. 58.08 
cr•j res, J 2 . l / 2 per cent of such expenditQre amounting 
to Rs. 2,75,040 ·was required to be disallowed. Omis
sion to do so in the assessment o f the company macl· 
in September 1983 resulted in underassessrnent of the 
company's income by R s. 2, 75,040 leading to a sho1 t 

. levy of tax amounting to R s. 1,62,618. 

T he department has accepted the objection. 

The comments of th~ Ministry of Finance on the 
paragraph arc [~wa i ktl (December 1986) . 
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(iv) In the case of a company, the assessments for 
assessment years 1979-80 · and 1980-81 were com
pleted in August 1982 and September 1983 respt:c
t ivcly. It was seen in audit in September 1984 from 
the company's accounts of the previous year relevant 
to the assessment years 1979-80 and 1980-81, :hat 
!ht". company had debited sums of Rs. 4,62,232 and 
Rs. 5,79,245 towards commission on sales paid to 
individuals and firms. As the commission on <;ales 
paid is for the promotion of sales, it should have been 
di sallowed to the extent provided for in the Act. 
Failure to do so resulted in .underassessment of income 
of Rs. 69,334 ·and Rs. 86,886 for assessment years 
1979-80 and 1980-81 involving short levy of tax 

aggregating to ('ls. 99,720 . . 

The comments of the Ministry of Finance \.1n the 
paragraph are awaited (Decefllber .1986). 

(v)• During the previous year relevant to the assess
men~ year 1979-80, an a ssessee company incurred t!X

penditure· of R s. 7,56,641 by way of discount paid 
to distributors, commission for promotion of export 
sales, lodging · and boarding charges of customers etc. 
The turnover of the company for the year amounted 
to Rs. 5,45,67,523. In the assessment made in Sep
tember 1982, the assessing officer, under the direc
tions of the Inspecting As~istant Commissioner of 
Income-tax disallowed, out ·of the expenditure of 
Rs. 7,56,641 , a sum of Rs. 25,000 which was in the 
n·ature of entertainment expenditure. As the remain
ing expenditur~ of R s. 7 ,31 ,641 was in respect of 
5ales promotion, advertisement, publicity etc., and had 
exceeded the prescribed percentage of the turnover of 
the company, 15 per cent of such expenditure was 
required to be disallowed by the ::issessing officer in 
computing the' business income of the company. How
ever, this was not done. The omis~ion to disallow the 
excessive expenditure resulted in underassessment of. 
income by R s. 1,09,746 involving short levy of tax 
of Rs. 69,140. 

The department has ::iccepted the objection in 
principle . 

The comments of the Ministry of Finance on ihe 
paragraph are awaited (December 1986) . 

2.20 Incorrect allowance of expenditure on guest 
house 

Under the Income-tax Act, 1961, no deduction is 
<>llowed in respect of any expenditure incurred by an 
~tssessee after 28 February 1970 on the maintenance 
rif ·a ny resid~ntial accommodation in the nature of 
guest house. The Act was amended retrospectively 
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with effect from 1 April 1979 by the Fiffance Act, 
1983 to include a ny accommodation by whatever name 
called, arranged by the assessee for the ourposc of 
providing lodging or boarding and lodg)ng to any 
person (including any employee or company Director) 
on tour or visit to the place at which such ·accommoda
tion is situated. 

(i) In the assessments of a company for the assess
ment years 1979-80, 1980-81 and 1981-82 (assess
ments made in August 1982, September 1983 and · 
September 1984 respectively) amounts of expenditure 
of Rs. 8,21 ,883, R s. 9,02,458 and R s. 7,49,452 res
pectively incurred rnwards transit flat expenses were 
allowed as deduction. The expenditure being · in the 
nature of maintenance of guest houses was not an 
admissib1e deduction. It was noticed in audit that 
similar expenditure was disallowed by the department 
in the assessment for the assessment year 1982-83. 
'fhe incorrect allowance for the assesment years 
1979-80 to 1981-82 resulted in an aggregate under
assessment of business income by Rs. 24,73,793 with 
comeq1Jcnt unde'rcharge cf tax of R s. 14,51 ,328 in 
the three ·a~sessment years. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii) A public limited comp.my debited in its accounts 
for the previous yea r relevant to the assessment y.~rs 
1978-79, 1979-80 and 1980-81 , sums of Rs. 57,221 , 
R s. 2,07,080 and Rs. 1,54,077 respectively, being 
expenditure incmred on 1he maintenance of a guest 
house. Since the expenditure on guest house is ne t 
an allowable expenditure in the computation of busi

. ness income, the same was required to be added back 
and brought to tax. In the assessm.ents made in Feb
ruary and March 1983, the Inspecting Assistant Com
missioner (Assessment), however, allowed the expen
diture. This resulted in underassessment of income 
of Rs. 4,18,378 involving a short levy of tax of 
Rs. 2,43,728 for the three assessment years. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii} In the assessments of a tea company for the 
assessment ye·ars 1980-81 and 1981-82, assessments 
made in September 1984 and August 1984 resper;
tivcly; expenditure of R s. 3,06,835 and R s. 1,42, %6 
respectively incurred on the maintenance and machi
nery repair charges of transit flats were allowed as 
deduction. The above expenses being in the nat'ure 
of maintenance of guest house were not admissible 
as a deduction. The incorrect allowance resulted in 
under assessment of business income by R s. 1,22,734 



and Rs. 56,946 ( 40 per cent of R s. 3,06,835 and 
Rs. 1,42,366 res.pectively) in the assessment years 
1980-81 and 1981-82 with consequent undercharge 
of tax aggregating to R s. 1,19,676 in the two years 
(including excess payment of interest of Rs . 13,440 
in the assessment year 1981-82). 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(1v) Jn computing the business income of an assessec 
co:1.pany for the assessment years 1979-80 <ind 
1980-81 (assessments made in March 1982 and 
August 1983 revised in February 1984) expenditure 
cf KS. 1,56,631 and Rs. 41 ,000 incurred by the 
assessee company on the maintenance and hiring 
cb:irges of the guest house were allowed as deductions. 
Since no deduction in respect of any expenditure in
curred on the maintenance of guest house was admis
sible after 28 February !.970, the incorrect deductions 
allowed resulted in under assessment of business in
come by R s. 1,56,631 and R s. 41 ,000 and an -aggre
gate excess carry forward of unabsorbed depreciation 
of Rs 1197,631 for the two assesmen.t years 1979-80 
and 1980-81 involvi ng potential tax effect of 
Rs 1,16,849 . 

The Min istry of Finance have accepted the mis

take. 

(v) A company in its return for the . -assessment 
v~ar 1982-83 claimed an amount of Rs. 1,78,710 as 
being inadmissible by way of expenditure on "guest 
house" . 1 n the assessment completed in February 
1985, the Inspecting Assis~ant Commissioner (Assess
ment) determined the amount of inadmissible expen
diture on "guest house" as R s. 2,67,315. However, 
in the final computa tion 'Of total income, -an amount 
of ·Rs. 1,78,710 only was added back instead of the 
correct amount of Rs. 2,67,315. T he mistake resulted 
in under assessment of income of Rs. 88,605 and a 
short levy of tax of Rs. 67,951 including interest for 
late filing of return and under estimate of '3dvance 
tax. 

The M inistry of Finance have accepted the mistake. 

2.21 Omission to disallow the yalue of perquisites 

Under the Income-tax Act, 1961, where an assessee 
incurs any expenditure in respect of payment to a 
relative or to an associate concern, so much of the 
expenditure as is considered by the assessing officer 
to be excessive or unreasonable having regard to the 
fair market value of the goods for which payment is 
mnde or for any other services rendered , shall not be 
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ailow~d ;is deduction. 'Associa te concern' means a 
concern which has a i;ubstamial interest in the busi
ness of the assessee or in which the assessee or any 
rchtive has a substantial interest. 

(i)(a) During the previous year relevant to the 
assessment year 1975-76, a closely-held company, 
purchased from another closely-held company, gripe 
water at the rate of R s. 218.90 per gross (details of 
c1u:mtity purchased not available) and sold 16,588.5 
gr0ss to another closely-held company. The assess
ment o[ the ·assessee company for the assessment yenr 
1975-76 was completed in August 1982 (revised in 
March 1983) accepting the purchase price as returned. 
During local audit conducted in · June 1983, it wa~ 
ne>ticed that the seller company had sub.sequent in
terest in the assessee company and that another closely 
co1111ected concern o f the -assessee company purcha<;ed 
<luring the same period from the same party ,gripe 
water at a lower rate of . R s. 189.09 per gross. Con
sequently the excess payment at R s. 29.81 per gross 
of gripe water in respect of the total quantity pur
chased by the assessee company during the account· 
ing year relevant to the assessment y~ar 1975-76 from 
the other company with substantial interest. in the 
a'>S<!ssee company would require to be disallowed. In 
the absence of details regarding total ·purchase, the 
dic;aJlowance was required to be made to the extent 
of Rs. 4 ,94,503 in respect of at least 16,588.5 gross 
sole! by the assessee company during the accounting 
year relevant to the assessment year 1975-76, the 
::onsequential additional · tax demand being 
Rs. 3,11 ,535. 

The department stated that no remedial action was 
possible for the assessment year 1975-76 since th.: 
original assessment order ,was passed in September 
J 977 and the revis ion in March 1983 was made only 
to give effect to the orders of Commissioner of In- · 
corric-t.ax. . However, it is found that 

( i) in respect of the assessment year 1975-76, 
based on a request made by the department 
(December 1984), the Central Board o[ 
Direct T axes had given their approval JH 

Februa'ry 1 %5 fnr reopening th'! assessment 
to disallow the sum of Rs. 4,93,503, and 
that 

(i i) in respect of the assessment year 1976-77 
based on a request from the assessing officer, 

· the Com11rissioner of ln'come-tax had given 
approval for reopening the assessment to 
disallow a sim!lar sum of R s. 4.90 lakhs as 
estim ated by the assessing officer in the 
absence of · detnils regarding the price p '.-t id 
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by the o ther closely associated company a11d 
that relevant notice for this year was served 
on the assessee in Ja~Jary 1985. 

The comments of the Ministry of Finance on th'! 
paragraph are awaited (December 1986). 

(b) In the assessment of a public company for the 
as!-essmcnt years 1979-80 and 1980-81 completed in 
Tune 1981, the assessee's claim of reimbursement of 
ser vice charges of Rs. 1,48,587 and R s. l,44,17l to 

ils holding compapy for earning warehouse and stor
age receipts of R s. 4,26,072 and R s. 4,04,688 res
pecrively, was allowed in full. Audit scrutiny (Sep
temb~r 1982) revealed that the corresponding service 
charges reimbursed, in previous years relevant to the 
assessment years 1977-78 <cmd 1978-79 wer~ 

R s. 81 ,473 and R s. 90,407 only for earning iricomes 
of R s. 5,74,124 and Rs. 4,26,072 respectively and that 
the service charges claimed to have been reimburs~d 

for the assessment years 1979-80 and 1980-8 l were 
excessive. 

·1 he department has accepted the objection. 

The comments of the Ministry· of Finance on the 
paragraph are awaited (December 1986). 

(ii) Under the Income-tax Act, 1961, any expen
diture incurred by a company which results directly 
or ind!rectly in the provision of any remuneration, 
benefit or amenity to a director who is also an em
ployee of the company is not ·allowable as deduction 
from business income to the extent such expenditure 
is in excess of R s. 72,000 ("ils. 1,20,000 with effect 
fro m 1 April 1985) during the previous year com-

prising more than 11 months. 

(a) During the previous year relevant to assessment 
year 1979-80 a company paid R s. 1,45,000 by way of 
commission to its directo rs who were employees of 
the company. ln the assessment of the company for 
the assessment year 1979-80 completed in August 
1982 ·and revised in January 1983, the payment of 
commission of Rs. 1,45 ,000 v1as not take n into account 
for working out the inadm issible exp endi ture. This 
misfake resulted in under-asses•;ment of business in
come by the same amount with consequent under
charge of tax of R s. 83,738 for the a~sessment year 
1979-80. 

The Mini~try of Finance have accepted the mis
tak~. 

(b) In the ·assessment of a company for the -assess
ment year 1980-81 completed in · August 1983 the 
remuneration paid to a Director and ·a M anaging 
Director of the company in excess of the prescribed 
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!nnil amounting Lo Rs. 86, 766 was not added back. 
The assessment w::is revised in September 1984 on 
some other ground but the excess remuneration pa id 
to the directors was not withdrawn. This re-suited in 
under-assessment of inc<.,me of R s. 86,766 and a short 
levy of tax of Rs. 29,150 including interest in assess
ment year 1980-81 and a n otional tax effect 0f 
Rs. 39,480 in later years. 

The department has accepted the objection. 

The comments of the Ministry of Fin:cince on the 
paragraph are awaited (December 1986). 

(iii) During the accounting year relevant to the 
a'ssessment year 1 978-7~, a public limited company 
paid remunerat ion to its d irectors according to their 
service contracts which exceeded the amount accord
ing to company· Law and as approved by the C~~tral 
Government by Rs. 1,65, 074. Under the prov1s1om 
of the Companies Act, 1956. the excess amounts 
drawn by the dir~ctors should have been refunded "!Jy 
them to the company uµless the excess is perm itted 
to be retained by the GQvernment. As no such 
::ipproval bad been obtained by the company, e~cess 
payment was not incurred for the pu rposes of busmess 
and was required to be addrd to the business income 
of the company for the assessment year 1978-79 . 
Failure to do so 1csulted in under-assessment of in
come by R s. 1,65,074 and a consequent po tential 
short levy of tax of R s. 95 ,329. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

( iv) Jn the case of a company, while computing 
the income chargeable to tax for the assessment year 
1980-81 in August 1984, the Income-tax Officers 
computed the disallowable amount at R s. 87,387. 
However, in the fin al computation, this amount re
mained to be considered and w::is not added b:d<. 
Against the disaliowance made by the Income-tax 
Officer, the company had gone in appeal to the Com
mi~sioner· of Income-tax (Appeals). In h is order.~ 
dated 21 F ebruary 1985, fhe Commissioner of 
Tncome-tax (Appeals) stated that the disallowance 
sh0uld he determined by app!ication of some other 
provision of . the Act and not under the provisk ns 
applied by the I ncome-tax Officer. It is observed 
that even as per the Appellate Commissioners' dires
tions. the amount disallowable worked out ~o 
R-;. 87.387 only but no amount was actually dic;
nllowed by the Income-tax Officer . In the o riginal 
computation. the assessee was not entitled to any 
r~ l ief from the disallowance. However, the Income·· 
ta:-:: Officer while giving effect to the orders of Com-
1T?lssioner of Income-tax (Appeals) in March 1985 



gave a relief ~mounting to Rs. 27,089 which was not 
correct. Besides, there was a totalling error of 
Rs. 6,000 in the rectification order. All these errors 
cumulatively resulted in under assessment of income 
by Rs. 1,20,476 involving potential short levy of tax 
of Rs. 72,231. 

'I he Ministry of F inance have · accepted the m is
take. 

2.22 Incorrect allowance of contribution to gratuity, 
pension and superannuation fund 

Under the Income-tax Act, l 961 , deduction is 
admissible in respect of any provision made by an 
assessee for payment of gratuity to his employees on 
their retirement or on termination of their employ-
1nent provided the provision made is ( 1) for payment 
towards an approved gratuity fund and (2) the p ro
vision has become payable _during the previous year 
relevant to the assessment year. 

However, provisions made during the previous year 
relevant to the assessment years commencing on or 
after 1 April 1973 bu t before 1 April 1976 is admis
sible upto the prescribed limit if the provision is made 
on the basis of an actuarial valuation of the ascer
tainable liab ility for payment of gratuity, and at least 
5 ') per cent of the admissible amount is paid by the 
as~essee as contribution to the approved gratuity fund 
l•efore l April 1976 and the balance before 1 April 
1977. 

(i) In t]1e previous year reTevant to the assessment 
year 1977-78. a company created an approved gra
tuity fund (approved in March 1976) . The asse~see 
company paid a total snm of R s. 6,60,476 beirtg initial 
cont ribution towards the approved gratuity fund for 
liab ility for the period upto 30 Septell}ber 1971, 
arrived at by actuarial valuation in the previous year 
relevan·t to the assessment year 1981-82 and the de
partment a-llowed it as deduction in the assessment 
year ] 981-82 (assessment completed in August 1984 
ant! revised in Feb ruary l 985). 

As t he assessee was following the mercantile- sys
tem of accou nting and as the gratuity fund was 
nporoved durin!! the previous year relevant to the 
assessment year 1977-78. the liability to pay the initi:?l 
contribution cannot . arise in the assessment year 
1 9 ~ 1-82 . The aforesaid deduction is not admissible 
:i lso on the ground that payment to the approved 
gratuity fund was made after l April 1977. The 
deduction of R s. 6.60,476 allowed as initial contd
hut ion in the assessment year 1981-82 was, therefore, 
not in order and resulted in undercharge of tax of· 
Rs. 5.96.409 (including interest of R~ . 1,70.402 fo r 
$;hort payment of advance tax) . 

72 

. The department has not accepted the objection on 
the ground tbat there :vas no time limit prescribed in 
the Income-tax Act or Rules to make payment of 
initial contrilJ.ut ion to the gratuity fund . The depart
ment's reply is contrary to the provisions of the 
Income-tax Act. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

( ii) In the assessment of a company in which 
public are substantially interested whk h had ·no 
approved gratui ty fund, provision for gratuity made 
in accounts was being disallowed and •actual payment 
of gratui ty made during the relevant previous year was 
being allowed as a deduction. In the previous years 
relevant to the assessment years 1980-81 and 1981-82, 
the company made a total provision for gratuity of 
Rs. 37,46,293 and Rs. 1,14,28,311 in its accounts 
which included prov1s1on of Rs. 7,83,698 and 
Rs. 1,86,083 relating to previous year. While com
pleting the assessment in March 1984 for the assess
ment year 1980-81 and in November 1984 for the 
assessment year 1981-82, the assessing officer added 
back provision for gratui ty of R s. 29,62,595 and 
R~. 1, 12,42,248 only and allowed actual payment of 
Rs. 47~93 .364 and Rs. 46,85,552 respectively for the 
nssessment years 1980-81 and 1 981-82. Provision 
made in the accounts through "adjustment relating to 
previous year" for R s. 7,83,698 and Rs. 1,86,063 was 
omitted to be added back. The mistake resulted in 
exce:~s allowance of gratuity of R s. 7,83 ,698 in the 
w;essment year 1980-81 and R s. 1,86,063 in the 
as~essmen t year 1981-82 wi th consequent excess carry 
forward of loss of R s. 9,69,761 at the end of the 
assessment year 1981-82 involving potential tax effect 
of Rs. 5,73,370. 

l)le comments of the M inistry of Finance on th.e 
paragraph are awaited (December 1986) . 

(iii ) In the assessment of a public limited com
pany (a State Govern ment undertak ing) for the 
assessment year 1978-79 (assessment completed in 
July 1981) , a stim of R s. 1 1,74,849 claimed by . the 
assessec company in its accou nts for the year ending 
March 1978 as contribution to provident fund, was 
allowed as deduction by the assessing officer (Ja nuary 
1983). Audit scrutiny reveaJed that the approv:il 
accorded by the Commissioner of Income-tax for the 
provident fund took effect from 30 March 1979 only. 
As no approved provident. fund was in existence dur
ing t~e previous year relevant to the assessment vea r 
1978-79 the allowance' ~f' provident confributicm of 
R s. 11,74 ,840 was not in order. T he i ncorre~t 
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allowance resulted in under-assessment of business in
come of Rs. 11 ,74,849 and undercharge of tax of 
Rs. 3,93,822 (after setting off of loss of the earlier 
ye:us). 

The Ministry of Finance have accepted the mis
take. 

(iv) The employees' pension fund of a public sector 
banking company was r ecognised by the Commissioner 
of Income-tax in February 1976 relevant to the assess
ment year J 977-78 . In the assessment of the com
pany for the assessment year 1977-78 completed in 
Mar.ch 1983, the deduction towards initial contribu
tion was all~wed at Rs. 15, 70,052. It was noticed in 
audit (June 1983) that the company bad been 
allowed · deduction of contributions towards pension of 
Rs. 3,41 ,565 in the assessments for t.he assessment 
years 1973-74 to 1975-76. This amount was, there
fore, required to be reduced · while working .out tbe 
initial cont::ibution allowable. The excess deduction 
of Rs. 3,41 ,565 resulted in a 'shor t levy of tax of 
Rs. 1,97 ,254. 

Tne Ministry of Finance have accepted the mis
take. 

(v) A widely-held company had created an em
ployees' gratuity fund which was approved by the 
Commissioner of Income-tax, effective from 12 Decem
ber 1975. For the assessment year 1977-78, the 
assessee claimed a deduction of Rs. 3,97,628, being 
the amount remitted to the approved gratuity furid. 
In the original assessment for the assessment year 
1977-78 completed in May 1980, the assessing officer 
did no t allow the claim on the ground that the em· 
ployees of the assessee company had not completed 
five years of continuous service to have enforceable 
Jegal right for gratuity. On appeal by the assess~ 

conipany, th.e Commissioner of Incom e-tax (Appeals) , 
however. directed · (June 1983) the assessing officer 
to allow tJ1e assessee's claim after verifying the correct
n~ss of. the payments to the gratuity fund : In the 
revision made in October 1983, the assessing officer 
allowed t.he sum of Rs. 3,97;628 in foll. Audit scrutiny 
revealed (July 1984) that the assessing officer had 
overlooked the fact ·._that ·gratuity liability amow1ting 
to Rs. 76,400 and Rs. 60,000 had already been allow
ed in the assessments for the assessment years 1975-76 
and L976-T7 made in May 1978 and March 1983 
respectively on . the basis of -provision made in the 
books as per actuarial valuation and that the assessing 
officer had not also examined to find out the assess
ment years to which the payment of Rs. 3,97,628 
reiated. Further as seen from the records, the in
cremental gratuity liability as per actuarial valua tion 
for tho assessment year 1977-78 was Rs. 98,612 only. 
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As a result of these omissions, . there w~s excess 
allowance of deduction of . Rs. 2,99,016 which resulted 
in a sbort levy of tax of Rs. 1,80,909. 

The comments of the M inistry of Finance on the 
paragraph are awaited (December 1986) . 

. <vi) In the case of a non-resident company, the 
C<·mmissioner of Income-tax accorded recognition to 
thf' Pension Fund in December 1978 with retrospective · 
effect from 1 January 1976. The amounts due to the 
fund upto 31 December 1975 and the annual con
tribution from 1976 to 1978 were allowed as deduc
tion while computing the income-tax assessments of 
the company. In respect of those employees of the 
company retiring after 1 January 1976, payments on 
account of pension would be met from the Pension 
Fund and such payment were, therefore, debitable 
to the Company's a~counts. lt was, however, seen 
that the company had debited an amount of 
Rs. 2,29,216 in its accounts for the year ending 
31 December 1978 relevant to assessment year 
1979-80 on account of pension paid to those who 
reti1ed during the year 1978 instead of meeting the 
expenditure from the duly cons tituted pension fund . 
While completing the assessment for the assessment 
year 1979-80 in March 1982, the Inspecting Assistant 
Commissioner (Assessment) Foreign Company Circle 
did not disallow the expendi.ture. The omission re
sul tt>d in under-assessment of income of Rs. 2,29,216 
and a short levy of tax of Rs. 1,68,474. 

The department has accepted the objection. 

Ihe comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

(vii) A public sector corporation switched over . to 
cash system of accounting during the previous year 
~nding 31 March 1981 relevant to assessment ye:ir 
198 1-82. On the change over to the cash system of 
accounting, deduction for liabilities were allowable on 
actual payment basis. It was noticed that no amount · 
on account of gratuity was debited in the accounts 
of the corporation as no amount was paid during the 
year ending 31 March 1981. Nevertheless, the com-

. pat1y claimed a deduction of Rs. 1,83,328 for the 
assessment year 1981: 82 on account of gratuity liabi
litv on the basis of acturial valuation which was .also 
allowed .Py the Inspecting Assistant Commissioner 
(Assessment) in the assessment made in May 1984. 
As tbe company was following cash system of account
ing, the deduction for gratuity liab~lity based on 
actuarial valuation was not an admissible deduction. 
Failure to disallow the amount of Rs. 1,83,328 
claimed by the assessee resulted in excess computa
tion of loss to the same extent involving potential 
~har t levy of tax of Rs. 1,03,350. 



The department has accepted .the objection'. 

The comments of the M !nistry of Finance on the 
paragraph are awaited (December 1986) . 

(viii) In respect of initi·al contributions t.o . the 
superannuation fund, the Central Board of Direct 
T axes have clarified that an amount equal to 80 per 
cent of "the co11tribution actually paid to the Fund 
shall be allowed in five equal instalments commencing 
from the assessment year relevant to the · previo•JS 
year in which the amount was actually paid and 
four immediately succeeding assessment years. 

l'n the case of au assessee company, the initial 
contribution to the Superannuation Fund was deter
mined by the Life Insurance . Corporation of India as 
Rs. 31,19,131 as on 31 December 1978 and 1s per 
executive instructions of the Board, the deductible 
amount being 80 p er cent thereof, i.e., Rs. 24,95,305 
was allowable in five equal instalments of Rs. 4,99,061 
each in assessment years 1980-81 and four succeeding 
years. It was noticed in audit that the assessee com
pany had debited a sum of Rs. 6,59,004 in its accounts 
for the previous year relevant to the assessment year 
1980-81 ·and the same was allowed in full by the 
assessing officer in the assessment. made in Octob~r 

1983 instead of restricting the allowance to 
R s. 4,99,061. The incorrect allowance of deduction 
resulted in un der-a'ssessment'. of income of Rs. 1,59,943 
and a short levy of ta x of R s. 94,566. 

The Ministry of Finance h<rve accepted the mis
take. 

2.23 Omissio1t to disallow lnterest paid on deposits 

Under the Income-tax Act, 1961, where an assessec 
being a company other than a · b anking or financial 
company, incures any expenditure by way of interest 
in respect of any deposit received by it , 15 ffer cent 
of such expenditure shall not be allowed as deducticn 
in the computation af business income. The term 
'deposit' has been defined to mean any deposit of 
money with the company and includes any money 
borroweo by the company except those specifically ex
cluded in the Act. Interest bas been defined. in the 
Act as interest payable in any manner in respect of any 
moneys borrowed or debt incurred (including a de
posit, claim or other similar right or obligation) and 
includes any service fee oi· other charges in respect 'Of 
the moneys borrowed or debt incurred or .in respect of 
any credit facility which has n0't b een util!sed. .The 
p·art ial disal!owance has been \"'.j:hclrawn with e!Tect 
from 1 April 1986 . by an amendment to 1he Act by 
the Finance Act, 1985. 
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(i) A company paid interest amounting to 
Rs. 45 ,10,000 on the fixed deposits raised by it from 
public in the previous year relevant to the assessment 
year l 981-82. In the as.;~ssmcnt completed in March 
1985 the Inspecting Assistant Commissioner (Assess
ment) disallowed a sum of R s. 6,76,500 calcubted 
at ·the rate of 15 per cent of the -:lmount of intere~t · 
paid. It wa~ , however, noticed in audit in January 
1986 that the asscssee bad incurred other expenses 
amounting to Rs. 14,77,736 in connection with the 
i~sue/raising of the deposit. As these expenses 
formed part of interest as defined in the Act, !he de
partment should have disallowed 15 per cent of this 
::imount also . Omission to do so resulted in under 
assessment of income by Rs. · 2,21 ,660 with conse
quent short levy of tax of Rs. 1,31,05 6 for the asse%
ment year 1981-82. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii) During the previous year rekv.1nt to the assess
ment year 1982-83 (assessment made !n FebrU'3.ry 

· 1985), a public limited comp1uy .;\aimed and was 
allowe_d a deduction of Rs. 9,52,184 on account of 
interest paid on moneys borrowed f0r payment of 
income-tax. · It was, however, noticed in audit in 
November 1985 that the amount represented ii>ll'rest 
paid on fixed d~posits, accepted by the company, for 
payment of income-tax. The assessee company being 
not a banking or financial company, 15 per cent of 
inte rest paid by it ·on fixed deposits was required t o 
he disallowed, which was not done by the assessing 
a uthority. The omission resulted in under '.lssessment 
of income by R s. 1,42,820 with a short levy ()f tax 
of Rs. 80,512. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . · 

(iii) Two private l imited companies paid interest 
amounting to R s 6,45,9 19 in the previous years rde
vant to the assessment years 1980-81 and 1982-83 on 
the deposits received by them from depositors. rn 
the assessments made in Dece.mh7r l 981 and Novem
ber l 984, the Income-tax Officer allowed the interest 
paid by these companies in full without disall.:iwing 
1 ·5 per cent of interest so paid as required under the 
Act. Omission to disallow the interest resulted in 
under assessment of income of i<. ~. 96,888 involving 
short levy of tax of Rs. 58,760. 

The Ministry of Financi;: haue accepted the mis
take in both the cases. 

) 
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2.24 Irregular deductions allowed on contributio11 
towards other funds 

Under the Income-tax Act, 1961 , as amended by 
Finance Act 1984 with retrospective effect from 
1 April 1980, no deduction shall be allowed in respect 
of any sum paid by the assessee as an employer to
wards the setting up or formation of, or as contribu
tion to any fund, trust, company, associati~n of per
sons, body of individuals etc. or other institution for 
any purpose, except where such sr.m is so paid by 
way of contribution towards a Recognised Provident 
Fund, Appr,oved Superannuation Fund or Gratuity 
Fun'd created for the benefit of employees. 

(i) During the previous year relevant to the assess
ment year 1982-83, an ind.ustrial company made a 
contribution of Rs. 10,02,000 to the Staff Welfare 
Trust. This contribution was allowed as deduction by 
the Inspecting Assistant Commission'er (Assessment) 
in the computation of income made in March 1985. 
As these contributions are not admissible deduction, 
the allowance of the deductiov, was not in order and 
resulted in under assessment of assessee' s income by 
~s . 10,02,000 involving short levy of tax of 
Rs. 5,64,878. 

The department has accepted the objection. 

The comments of the Ministry of Fioartce on the 
paragraph are awaited (December 1986) . 

(ii) A company was allowed deduction of 
Rs. 4,53 ,000 in its assessment for the assessment year 
198'1-82 (~sessment made in February 1985) in 
respect of the contribution made to its Employees and 
Staff Welfare Trusts. As the contribution was not ad
missible deductions under th·e Income-tax Act, no 
deduction was allowable . Omission to disallow the 
contribution resulted in under assessment of income 
of Rs. 4,53,000 and a short levy of tax of 
Rs. 2,92,185. 

The department has accepted the objectio11 (April 
1986) . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii) Two companies were allowed a deduction of 
R:s. 2,66,005 for the c;sscssment years 1981-82 and 
1982-83 (assessments made in September/ December 
1984 and March 1985) towards contributio11 made to 
the Employees' Welfare Co-operative Society and 
Companies Staff Welfare Fund. Under the provisions 
inserted in the Act with effect from 1 April 1980, 
these deduction s are not admissible in the computa
tion of business iucomc of the comj:1anies. However, 
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in the assessment of the companies, the contribution 
of Rs. 2,66,005 was not disallowed. Failure to do f-O 

resulted 10 under assessment of income by 
Rs. 2,66,005 involving short levy of tax of 
Rs. 1,69,715. 

The departmen't bas accepted the objection in one 
case. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

2.25 Irregular deduction of liabilities 

Under the provisions of the Income-tax Act, 1961, 
as amended by the Finance Act, 1983, with effect 
from the assessment year 1984-85, in computin'g the 
business income of an assessee liability for any sum 
payable by way of tax or duty under any law for the 
time being in force or for any swn payable by him 
as an employer by way of contribution to any provi- · 
dent fund or superannuation or gratuity fund or any 
other fund for the welfare of the employees will be 
allowed out of the income of the previoos year in 
which the sum is actually paid. In otbe: words, these 
deduction's are admissible only on actual payment and 
not on accrual basis. 

(i) In the case of a private limited company for 
the assessment year 1984-85 (assessment completed 
in March 1985), the assessing officer disallowed a 
sum·of Rs. 30,580 on account of sales-tax, surcharge, 
Provident Fund and Employees State Insurance pay
ments on the ground that the amounts were not 
actually paid. It was seen in audit that the company 
had, however, shown a liability on account of sales-tax 
amoutl't ing to Rs. 2, 17 ,704 outstanding at the end of 
accounting year (!S on 31 Dt.-cember 1983. Since the L 

tax had not actually been' paid and the liability had 
only been debited in the accounts, the company was 
not entitled for deduction under th e amended provi
sion of the Act and the amount was required to be 
disallowed. Omission to do so resulted in under assess
ment of ill'come of Rs. 2,17,704 in:volving a short levy 
of tax of Rs. 1,54,975. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii) In the previous year ending 31 December 
1983 relevant to the assessment year 1984-85, a 
widely-held company had not paid taxes, duties and 
statutory contributions to certain funds amounting to 
Rs. 3, 71,311 although the liability to this extent was 
debited in its accounts. While completing the assess
ment for the asses!'ment year 1984-85 i.!!_ February 
J 985 , the assessing officer disallowed an amount of 



Rs. 72,579 only instead of the entire amount of 
Rs. 3, 71,311. This resulted in' short disallowance of 
Rs. 2,98,732. The mistake resulted in under assess
ment of income of Rs. 2,98,732 and a short levy of 
tax of Rs. 2,00,982 (including interest for short pay
ment of advance tax and for belated filing of return) . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ill) In the case of a private company for the 
assessment year 1984-85, it was noticed from the 
accounts of the relevant previous year that liabilities 
on account of purchase tax, [frofessional tax, sales-
tax etc. relating to the assessment year 1984-85 
aggregating to Rs. 1,70,946 were not paid although 
irtcluded under the head ' current liabilities and pro
visions'. In computing the oosiness income of the 
company for the assessment year 1984-85 (assess
rr:ent comple'ted in September 1984) the aforesaid 
liabilities of Rs. l , 70,946 relating to the year and re
maining unpaid till the last day of the previous year 
was required to be disallowed. Omissioe" to do so 
resulted in under asses-;ment of income of Rs. 1,70~946 
with consequent undercharge of tax of Rs. 1,17,481 
including interest of Rs. 9,785. 

The commeJ:?ts of the Ministry of Finance o rt the 
paragraph are awaited (December 1986). 

(iv) In the assessment of two private limited com
i;anies belonging to the same group for the assess
ment year 1984-85 completed io January 1985, pur
chase tax, sales tax and excise duties amountiirg to 
Rs. 2,55,600 levied by different states and Central 
Government during the relevant previo.us year, was 
allowed as deduction in full although the assessee 
company bad not paid. the same at the end of the 
relevartt previous year. The · unpaid amount of 
Rs. 2,55,600 was to have been disallowed by the 
assessing o'fficer. Omission to do so led to short levy 
of tax of Rs. 1,60,605 . 

The assessments were chec,ked by the internal audit 
party of the department but the mistake escaped its 
notice. 

·The comments of the Ministry of Finance on the 
paragraph are awaited (D~cember 1986). 

(v) A tea company in' its accounts for the year 
relevant to the assessmem year 1984-85 debited a 
sum of Rs. 22,21,032 towards West Ben'g9.l Duty and 
c ·ess. The balance sheet of the company for this year 
showed an outstanding liability of Rs. 5,79,977 to
wards unpaid West Bengal Cess and Duly. The 
balanu sheet for tbe immediate preceedi11g assess
ment year 1983-84, however, showed the ootstnnding 

liaQility on this account at Rs. 45,753 only. The excess 
liability of Cess and Duty to the e.xtent of 
R s. 5,34,224, therefore, represented the liability not 
actually paid during the current year and should have 
been' disallowed in the assessment for the assessment 
year 1984-85 completed in February 1985.- How
ever, a sum of Rs. 10,696 only was disallowed by 
the d~partn:ient. Thus an excess allowance of deduc
tion of Rs. 5,23,528 was allowed leading to under 
assessmem of business income by Rs. 2,09 ,411 with 
consequent excess carry forward of. loss by the· sa·me 
amount involving potential tax effect of Rs. 1,3 1,928. 

The Mipistry of Finance have accepted the mis
take. 

(vi) A private industrial compaoy debited in its 
accow1ts for the previous year relevant to th~ assess
ment year 1984-85 an aggregate sum of Rs. 93,077 
towards saJes-tax, contribution to Employee's State 
Insurance and to labour welfare fund which were 
aetually outstanding for payment as at the end of the 
relevant previous year. In the assessment for assess
ment year 1984-85 completed in March 1985, the 
assessin·g officer should, however, have disallowed this 
amount as these i;ayments were not actually made, 
though debited to the accounts. The omission to do so 
resulted in excess computation of business loss of 
Rs. 93,077 involving pl1te11lial tax effect of Rs. 58,638. 

The Ministry of Finance have accepted the mistake. 

2.26 Incorrect allowanee of provisions 

· Under the Income-tax Act, 1961, any expenditure 
laid out or expended wholly and exclusively for the 
p'Urpose of business of an assessee is admissible as a 
deduction provided the expenditure is not in · the 
nature of capita1 expenditure or perso11al expenses of 
the assessee. A provision made in the accounts for an 
accrned or known liability is an admissible deduction 
while other provisions made do not qualify for deduc
tion . 

(i) A company ·m its accounts fat the year rele
vant to the assessment year 1981-82, debited a sum 
of Rs. 60,58,13,085 towards raw materials consumed. 
which included a 1:rovision for claims amounting to 
Rs. 15,00,976 for supplies made by the suppliers 
which were not accepted by the assessee. The entire 
sum was allowed as a deduction in assessment .year 
1981-82 (assessment made in March 1985). As the 
sum of Rs. 15,00,976 merely represented a provision 
and not an ascertained liability, the allowance of 
deduction on thjs account was not in order. This led 
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to under . assessmel1t of business income by 
Rs. 15,00,976 with consequent excess carry forward 
of loss by the same amount involving potential tax 
effect of Rs. 8,87,452. 

The comments of the Ministry of Finance on the 
pa~agraph are awaited ( December 1986). 

(ii) A State Electricity Boaro claimed and was 
allowed in tbe assessmeirt year 1981-82, a provision 
of Rs. 21.65 lakhs on account of "fuel adjustment 
surcharge" for the period from April 1974 to Decem
ber 1974, by the Inspecting A ssistant Commissioner 
(Assessment). It was stated in the Audit Report on 
t~e annual accounts of the Board for the year 1980-81 
that the fuel adjustment charges were not payable and 
the provision was, therefore, to be withdrawn. As the 
liability had ceased, the amount was required to be 
written back in the accounts, and included ir.I the total 
income for the assessment year 1981-82. Omission to 
do so resulted in 1Under assessmen'I: of incom~ of 
Rs. 21.65 lakbs involvirtg a potential short levy of tax 
of Rs. 12,80,056. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii) A provision made in the accounts for an ascer
tained liability is an admissible deduction but a pro
yision made for a contingent liability does not qualify -
for deduction in computing the busines5 income. 

( a) An assessee company engaged in the marrufac
ture of high tension overhead transmission line 
m!lterials did not pay any central excise duty for its 
products. A show. cause notice was issued by the 
Central Excise Departmen'l in April 1980 upon the 
ass~ssee requiring it to explain as to why an aggre
gate amount of central excise duty of Rs. 3,09,599 
for the assessme nt years 1979-80 to 1981-82 snould 
not be paid by the assessee company. No regular ad
judication order was, however, passed by the central 
excise authority till the date of audit (March 1985). 
No demand for the payment of excise duty of 
Rs. 3,09,599 was raised by the department. It was 
noticed in audit that the company provided for the 
entire amount of Rs. 3,09,599 being central excise 
duly payable as per show cause n'otice, in its accounts 
relevant to the assessment year 1981-82 and claimed 
deduction of Rs. 32,587, Rs. 1,46,885 and Rs. l ,3J,127 
for the assessment years 1979-80 to 1981-82 respec
tively. 'The department _disallowed the assessee's 
claim for the assessmen't year 1979-80 but allowed 
the deduction in the assessment for the assessment 
year 1980-81 and 1981-82, completed in August 
1983 and March _1 984 ( revised in June 1984) . As 
the provision was made not for an ascertained liability 
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but for a co11tingent one it was required to be dis
allowed. The incorrect allowance resulted in under 
assessment of income by Rs. 1,46,885 and 
Rs. 1,30,127 for the assessment years 1980-8 l and 
1981-82 respectively and an aggregate undercharge of 
tax of Rs 1,92,524 (including pe11al interest of 
Rs. 51,044) . for these two years and excess carry for
ward of business Joss of Rs. 74,537 to the assessment 
year 1982-83. 

The Ministry of Finance have accepted the mistake. 

(b) Jn the assessment of a company for the assess
ment year 1980-81 completed in March 1983, the 
assessing officer disallowed the assessee's claim for a 
sum of Rs. 96, 78, 700 being the corttingent liability in 
respect of central excise duty demands raised by the 
Central Excise Department but not J1rovided for in 
the accounts of the relevant pre\'.ious year. AiJdit 
scrutiny, however, revealed (July 1985) that the 
assessing officer had allowed a sum of Rs. 7,43,598 
in the assessments for the assessment years 1977-78 
to 1979-80 on accoU11t of excise duty raised by the 
Central Exci:;e Department in the years 1976-77 to 
1978-79 and the claim of Rs. 96,87,700 for the 
assessment year 1980-81 was the net demand after 
deducting the sum of Rs. 7,43,598. It was also notic
ed that the demands raised in the assessment year~ 
1976-77 to 1978-79 of Rs. 7,43,598 werc-~ withdrawn 
by the Ce11tral Excise Department. However, the 
assessments for the assessment years 1977-78 to 
1979-80 were not revised and the allowance of 
Rs. 7,43,598 in those years not withdrawn. The 
omission to do so resulted in under assessment of 
income of Rs. 7,43,598 with a consequel1i under
charge of tax of Rs. 4,39,644. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

( c) It bas been judicially held that t he liability to 
sales- tax would ordinarily relate to the year in which 
the transaction took place. 

An :issesse.e company, maintaining its accoonts ·on 
mercantile system, provided in its accounts for the 
year ended 31 December 1979 reTevant to the assess
ment year 1980-81 a sum of Rs. 6,82,285 towards 
central sales tax for t he year ended 31 D ecember 
1978. The provision was allowed as deduction io the 
assessment made ill' May 1984 for the assessment 
year 1980-81. Since the liability actually related to 
the assessment year 1979-80 the allowance thereof 
as deduction in the assessment year 1980-81 was not 
correct. The mistake resulted io under assessment of 
business income by Rs. 6,82,285 with a ronsequen't 
tax under charge of Rs. 4,03,401 for the nssusinent 
year 1980-81. 



The comments of tbe Ministry of FinanCG on the 
paragraph are awaited (December 1986) . 

2.27 Under valuation of closing stock. 

. Under 1he provisioll'S of the Income-tax Act, 1961 , 
income under the head 'profits and gains of business' 
is to be computed in accordance with the methoct or 
accounting reg.W.arly employed by the asscssee. Excise 
duty is normally considered as a manufacturing ex
penditure and like other manufacturing expenses is 
an element of cost of inventory valuation . 

( i ) Upto the assessment year 1979-80, an assessee 
company accounted for the liability 011 account of 
central excise duty i11 respect of the prc;iducts manu
factured by it as artd when the products were removed 
from the factory. This method of accounting was 
changed by the company during the course of asse&s
m~nt year 1980-81 and a provision for the duty liabi
lity in respect of the entire production of foe year was 
made in the accounts. However, while valuing the 
closiIYg stock of the finished products in the previous 
year releva nt to the assessment year 1980-81, the 
element of central excise duty on the finished goods 
in closing s~ock was excluded and the same was also 
nq t added by the Income-tax Qfficer in the -assessment 
completed in September 1981. As central excise 
duty in respect of the goods manufactured durin~ rhe 
year was charged to the profit and loss account in 
order to reflect the correct profits of the business of 
the year, the value of the closing stock should have 
included the corresponding element of central excise 
duty. The omission re~ulted irY an under-assessment of 
income by Rs. 13,82,383 and a short levy of tax of 
R s. 8,17,332. 

The Ministry of . Finance have accepted the mis
take. 

· (ii) An assessee company accounted for the liabi
lity on account of central excise duty in respect of 
the products manufactured by it at the time of 
removal of the products from the factory. DurirYg the 
previous year relevant to tlic assessment year 1980-81, 
the company changed the method of accounting 
hitherto f0llowed and provided for the duty liability 
in respect of the entire production during the year 
itself. However , while valuing the closing stock of the 
finished products in' the previous year relevant to the 
assessment y~ar 1981-82, the element of central <."xcise 
duty on tl:e finished goods in closing stock was ex
cluded . While finalising the assessment in Augus t 
J 982, the Income-tax Officer omitted to include the 
excise duty on finished goods lying in the bonded 
warehouse and charged to profit and loss accotmt as 
part of the finished goods. The omission· resulted in 
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an under-assessment of income of Rs. 4,07,780 and 
a short levy of tax of Rs. 2,41,000. 

Th e assessment was checked by the internal audit 
party of the departmeitt but ~he mistake escaped its 
notice. 

T he Ministry of Finance have accepted the mistake. 

(iii) According to the principles of commercial 
accounting, a trader is allowed to value unsold stock 
at the ertd o~ the accounting period at cost or market 
price, whichever is lower. 

For the previous year relevant to the assessment 
year 1981-82 a company valued the closing stock. 
held in its four branches a t Rs. 3,59,711 and deduct
ed therefrom a sum of R s. 1,45,683 on account of 
obsolete machinery artd depreciation on closing stock 
and returned the closing stock at Rs. 2,14,029. In 
the assessment made ia January 1934 for the assess
ment ye~r 198 1-82, the Income-tax Officer did not 
examine the correctness of working of the closing 
stock shown by the company and adopted the same 
in the assessment. No depreciation on closing stock 
or on obsolete machinery is admissible an'd the erro
neous deduct ion of Rs. 1,45,683 resulted iJ). under 
assessment of a like amount and a short levy of tax 
of Rs. 1,01,795. 

The Ministry of Finance while nor accepting the 
objection stated that the assessee had adopted the 
same method of valuation of closing stock for a num
ber of years. ·lt is however noticed that the closing 
stock had been valued at cos t less 15 per cent on 
account of depreciation for all the years ~xcep~ fc r 
the assessment years 1980-81 and 1981-82 an d the 
closing stock for the two years was further reduced 
by 30 per cent towards obsolescence thereof rliver ting 
from the normal practice. 

2.28 Incorrect deduc tions in the c:ump11tatio11 of 
business income 

(a) It was j.'.ld icially held by several High Courts 
that payment made to an employee in recognitio11 of 
his meritorious service or in appreciation of his long 
and valuable service was not an allowable expenditure 
in computing the income from busill'ess of the em-
ployer. · 

A widely-held company was allowed expenditure 
of R s. 89,352, R s. 1,20,287, Rs. 1,33,337 and 
R s. 1,10,687 in the assessment years 1979-80, 
1980-81, 1981-82 and 1982-83 respectively (assess
ments made in September 1982, March 1985, Sep
tember 1984 a nd March 1985). The payments were 
made to the employees not ir1 the ~is1.:ha rge of their 
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duties in connection with the business of the employer 
but in appreciation of their long years of service to 
the assessee company. The expenditure was not, 
therefore allowable as deduction in the computation 
of busin: ss income of the assessee. Omission to dis
allow the same resulted in short computation of in
come :iggr~gating to R s. 4,53,663 and a consequent 
undercharge of tax aggregating to Rs. 2,83,270 for 
the four rtssessmen't years · from 1979-80 to 1982-83 
(including short levy of surtax of Rs 19,3 15 in the 
assessment year 1982-83) . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(b) Under the Income-tax Act; 1961, surtax pay
able/paid is not an allowable deduction in' computing 
the business income of an assessee. 

In the assessment of a company for the assessment 
year 1981-82 made in September 1984, a sum of 
Rs. 3,'J7,392 debited in the accounts for the re:levant 
previous year towards "int erest on surtax for the 
assessment year 1974-75" (included in the amouAt 
of Rs. 22,31, 106 under sundries), was incorrectly 
allowed as deduction. As the expenditure was not an 
allowable deduction, the mistake r e<;ulted in under 
assessme!1't of business income by Rs. 3,77,392 with 
consequent undercharge of tax of Rs. 2,23,133 for 
the assessment year 1981-82. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(c) A provision made in the accounts for an 
accrued or knowr1 liability is an admissible deduction, 
no other provision made would qualify for deduc
tion. 

Jn the previous year endfog 31 December 1981 
relevant to the assessment year 1~82-83 , a company 
wrote back arrd credited to the acco.unts, provision 
for doubtful debts of Rs. 2,27,004 relating to the 
assessme1-:it years 1978-79 and 1979-80. While comp
leting the assessmcn't for the assessment year 1932-83 
in March 1985, the assessing officer observed that: 
the provisions were not allowed as deductions in the 
relevant assessment years and hence the :tmounts 
credited to the account were deducted while comput
ing the income chargeable to tax, Audit scrutiny, 
however, revealed that the provision for doubtful 
debts had not actually been disallowed in the assess
ments for 'the assessment years 1978-79 and 1979-80. 
The erroneous deductions allowed fo r these two 
assessment years resulted in ~-rn'der assessment of in
come aggregating to Rs. 2,27 ,004 and a short levy 
of tax of Rs. 1,67 ,322 including interest for belated 
filing of return and short payment of advance tax. 
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The Ministry of Finarree have accepted the mistake. 

(d) A Govern'tnent company made a provision of 
Rs. 2,57,64,544 in the accounts of the previous year 
relevant to the asses~ment year 1976-77 for estimated 
liability in respect of claims preferred against it but 

· not settled. At the time of assessment, the company 
claimed additional liability of Rs. 3,17 ,000 on the 
ground that provision in this regard was n•ot include~ 
in the accounts due to oversight and the same was 
aUowed by the assessing officer in the assessment made 
in August 1979. As provision of Rs. 2,57 ,64,544 
already made in the accounts was towards estimated 
liability in respect of claims preferred but n·ot settled, 
the all~wance of a separate additional liability for the 
claim of Rs. 3,17,000 was not in order. Omission to 
disallow the additioral liability of Rs. 3, 17,GOO 
resulted m a short levy of tax of Rs. 1,83,067. 

The depanment has accepted the object)on. 

The comments of the Ministry of Finance on• the 
paragi:aph are awaited ( December 1986). 

( e) In the assessme.nt for the previous year ending 
31 March 1981 relevant to the assessment year 
1981-82 made in ~Jgust 1983, a private limited 
company which has been regularly followi ng mcrcarr
tile system of accounting, was allowed a deduction of 
Rs. 1,60,604 as claimed by the company from its 
business income on account of the expenditure on 
foreign tours un'dertaken by the two directors of the 
company. It was noticed in audit in August 1984 that 
the foreign tour was actually 1¥1dertaken by the direc
tors between May 1981 and September 1981 relevant 
to the assessment year 1982-83 and as such the ex
penditure on the foreign tours did not pertain to the 
previous year relevant to the assessment year 1981-82. 
The allowance of deduction for that expenditure in 
the assessment year 1981-82 was, therefore, irregular. 
The irregular deduction resulted in under assessment 
of the mcome by Rs. 1,60,604 involvin•g undercharge 
of tax of Rs. 1,12,220. 

The department bas accepted the mistake. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

(f) In the previous year relevant to the assessment 
year 1933-84, a private limfred company deb.ited a 
sum of Rs. 2,60,000 towards provision of income-tax 
in• its accounts. This provision is not an admissible ex
penditure under the Income-tax Act. Bc.it while 
making the assessment in' May 1984, the assessing 
officer failed to add back the provision. The omission 
to disallow the expenditure resulted in under assess
ment of income of Rs. 2,60,000 an'd a short levy of 
tax of Rs. 1,42,983 for the assessment year 1983-84. 



The Ministry of Finance have accepte-d the mistake. 

(g) For the assessment year 1979-80 a closely
held company claimed a deduction of Rs. 98, I 07 
representing export duty dra~¥back cfaims wrongl'y 
provided for but written off m the subsequent years 
accounts. This was allowed in the assessment for the 
assessment year 1979-80 completed in February 
1982. Audit scrutiny revealed (December 1982) that 
the assessee had made a Si!11ilar claim for deduction 
of the sam~ ama.'Jnt of Rs. 98,107 in the assessment 
year 1980-81 on the ground that it was wrorfgly 
provided for in the earlier year's accounts. This was 
.also allowed by the Income-tax Officer which resulted 
in excess deduction of Rs. 98,107 involving a short 
lery of tax of Rs. 61,810. 

The Ministry of Finance have acceptect the mistake. 

2.29 Incorrect allowance of capital expenditure 

Under the provisions of tlie Income-tax Act, 1961, 
any expenditure not being expC'ndHure of a capiJal 
nature or personal expenses of the assessee laid out 
or expended wholly and exclusively for the purpose of 
business is allowable as deduction. in computing in
come chargeable under the head 'profits and gains of 
b.usiness'. It has been judicially held that while ex
penditure incurred for raising a loan1 for the puq:1ose 
of business is a revenue expenditure and, therefore, 
allowable as deduction, expenditure incurred in con
nection with the · issue of shares is ill' the nature of 
capital expe-nditure and hence not allowable as deduc
tion in the computation of business income of the 
assessee. 

Fam companies assessed in four different Com
mission·ers' charges debited a ~·i.1m of Rs. 10,36,68;4 in 
the accoonts of the previous yean relevant to th~ 
assessment years 1978-79, 1980-81 to 1982-83 on 
account of expenditure on public issue 9f shares as 
well as on issue of bonus shares, for obtaining compu
terised information regarding processing of share 
apPlication and interest on share applkatior:. money. 
While completing the assessments between November 
1978 and March 1985, the assessing officer allowed 
the expen•Jiture treating them as revenu~ expendi ture 
instead of as capital expenditure. Tbe mistake resulted 
in under assessment of business income by 
Rs. 10,36,684 for these assessment years leading to 
short levy of tax of Rs. 5,91,522. 

The department has accepted the objection in two 
cases. Tn one case, the departmen't stated that the 
assessee company had utilised the amount as working 
capital and that the income earned from the deposits 
had been returned as income from other sources and 
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justified the allowance under the residuary provision'S 
of the Acl. , However, the nioney was not borrowed 
for utilising as wmking capital for the business and the 
interest paid on share application money is classifiable 
as capital expenditure in the light of judicial decision' 
in the matr.er. 

The Ministry of Finance in one case justified the 
payment as re-venue expenditure relying on another 
judicial decision•. However, this decision was not 
appealed ngainst in view of the low revenue iovolv~d 
and not on principle. The commenrs of the Ministry in 
respect of the other cases are awaited (December 
1986). 

2.30 Irregular allowance of tax relitd ;n the case of 
occasional non-resident shipping. 

Under the Income-tax ·Act, 1961, the profits 
arising to a non-resident owner/charterer of a ship 
from carriage of passengers, livestock, mail or goods 
shipped at a port in India, can be assessed in respect 
of each voyage art an ad hoc basis by treating 
7t per cent of such income as the taxable income. 
T h.is facility ,is availa~le whether the earnings made 
are by a regular liner ship or a tramp steamer. How
ever, the assessee has been allowed, in such cases to 
opt for a regular assessment of bis total income of 
the previous year, in which case the tax paid on ad 
hoc assessment is treated as an advaace tax. The Act 
also empowers the Central Goverµment to enter into 
agreement with the Government of any foreign country 
for the ;ivoidance of double taxatio1r of income 
under the Act and the corresponding Jaw in force in 
that country. Such agreements (DTA agreements) 
entered into by the Central agreemem with the foreign' 
country, as regards the profits derived by operating 
ships in international traffic by the non-resident 
shipping c:oll'Cerns, usually provide for 50 per cent 
relief from normal Indian tax (55 per cent in the case 
of Japan) . . 

The Central Board of Direct T axes had clarified 
in January 1976 that, ;u nder the terms of DTA agree
ments, the reduction from the normal tax by the speci
fied percentage is available to sh ipping profits from 
regular shipping lines earned by ownerc; or charterers 
of ships of the concerned countries at the stage of 
both regular and ad hoc assessments and that except 
in shipping concerns of Denmark, Norway, Romania 
and Sweden, it does not apply to occasional shipping 
or tramp steamers. The non-resident shipowner<; may 
also appoinc agen'ts in India who should execute 
guarantee bonds for the payment of tax in the case of 
occasional shipping or tramp steamers. 
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(i) During the course of audit in February 1985, 
it· was noticed that in 31 cases of assessments of 
tramp steamers (no~ owned/chartered by con·cerns in 
Denmark, Norway, Romania and Sweden) made bet
ween November 1981 and February 1984 the income 
was determined as R s. 1,22,16,733 on which tax of 
Rs. 88,31,258 became due for payment by the 31 
assessees. However, tax relief to the extent of 
Rs. 44,15,629 being 50 per cen't of normal tax deter
mined was allowed in the ad hoc assessments. The 
ships asses ed are tramp sceamers is confirmed by th~ 
execution of guarantee bonds by the agents of 
shippers, which clearly states that they (agents) are 
acting as agents of non-resident company for tha t 
particular instance1voyage only. Similarly, the ::igree
ment between the owners and the charterers of the 
ship clearly indicates that the ship is chartered for che 
particular vvyage for carriage of goods from an lnJiao 
port which i the subject matter of assessment. T hus, 
the grant of relief from tax was not in accordance 
wirh the instruc_tions of the Board. The irregular 
relief resulted in short levy of tax t;; the extent of 
Rs. 44,15,629. 

The comments of the Ministry of Finance OD! th r. 
paragraph are awaited (December 1986) . 

(ii) In the ad hoc assessment of 19 tramp s teamers 
for the assessment year 1984-85, tax relief to the 
extent of Rs. 36,72,148 being 50 per cent of the 
normal tax leviable was granted. The relief granted 
was erroneous as the in'Comes arose to tr.amp steamers 
(wpose owners/charterers did not belong to Denmark, 
Sweden, Norway or R omania) , and p.ot to regular 
liners. 

The In!>pecting Assistant Commissioner (AL!dit) 
contended (January 1986) that (1) the terms 
'regular shipping lines', 'occasional shipping' and 
'tramp steamers' were not defined in the. Act or in the 
Board's instructions; (2) merely because some of the 
shippers ~f conference lines (i.e. shippiD'g lines com
mitted to various rules and regulations of several 
conferences of shippers) call on Indian po'rts 9cca
sionally, it does not mean they were n11t regular ship
pin•g lines; ( 3) under a judicial decision, if an assessee 
does not exercise option to have a regular assessment, 
the ad hoc assessment made· is final and the tax relief 
allowed is on final assessment in the sense rhat 
owners/c'1arterers of the ships under consideratiori' 
have not opted f9r regula:r assessment and ( 4) the 
agent on whom the assessment is made acts on behalf 
of the owner or char terer of the regular shipping 
l ines. 
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T he reply is not ten'able. The term "tramp steamer" 
even without a specific definition, is well known in the 
shipping business as a steamer that is not compelled 
to operate to a pre-determined rout~ or time sche
dule. The judicial decision relied upon is not' rclevan•t 
to the issue since the fact of an ad · hoc assessment, 
becoming final when the assessee does not opt for 
regular a~sessment, does not mean that the Central 
Board of Direct Taxes had permitted allowance of 
relief on the ad hoc assessments of tramp steamer 
also. The contention that the ships assessed were 
reg'.Jlar liners and not tramp steamers ar e not sup
ported by any proof in the assessment records. The 
assessments are based on 'charter party' which is a11 
agreement between the owners of tbe ship and the 
party which has hired the ship. Each charter: party 
relevant to the assessments showed tbat :he agree
ment is made lo charter a particular vessel specifi
cally to cover the par ticular voyage to and from the 
specified Indian Port, the freight arising from which 
were taxed on ad hoc basis. The guaran'tec bond given 
by the Indian agent of the non-resident relating to 
payment of tax !O get port clearance also mentions 
that the · agents are acting as agen'ts of non-resident 
principal for the particula r instance only. The assess
ffienrs made, therefore, relate to occasional or shipping 
or of tramp steamers only. 

The comment:; of the Ministry ·of Finance on' Lhe 
paragraph are awaited (December 1986) . 

(iii) The Act provides that income accrning or 
arising 'to any person whether directly or indfrectly 
from or through any business connection' in India or 
through any source of income in India sball be deem
ed to accrue or arise in India and accordingly such 
income becomes taxable. 

Two ships were assessed in a summary ma.1tner in 
July 1984 on the income of Rs. L,97,776 and 
Rs. 15,97,018, being the earnings of freight carried 
by them to foreign countries from Indian ports in 
December 1983 and May 1984, and the tax OD' such 
earnings was collected from their Indian agenls. T he 
Charter Party between the non-resident owner an~ 

non'-resid•)nt charterers of the ships provided in the 
·case of one of the ships ·that a commis:;ion of five per 
cent on the gross amount of the freight, dead freight 
and demL•1rage was due to the owner, a non-resident 
company, and in the other case that a11 address com
mission of 1.25 per cent . was to be paid to charterer 
on delivery of cargo, and owners were to pay to two 
non-resid~nt shipping companies, a commission of 
1.25 i?er c.;ent each. The comm1ss1on, ar1smg on 
account of carriage of freight in India worked out · to 
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R s. 74,118 in one case and a sum of R s. 59,886 in 
the hands cf three non-residents, in the other. It was 
observed in audit that the ln'com~tax Officer did not 
subject these. amounts to tax nor were any proceedings 
started m this regard. Omission to do so resulted in 
a short levy of tax of Rs. 54,746 in the hands of the 
non-resident compan'Y in the first cac;e for assessment 
year 1984-85 and R s. 43,926 in the hands of three 
non-resident companies in the second case for u~se5s
ment y ear 1985-86 (total Rs. 98,672). 

T he assessment records were checked by the in
ternal andit party of the department but the mistake 

was not noticed by it. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

2.31 Incorrect allowance of relief to a foreign airliner 

·under the provisions of the Income-tax Act, 1961, 
the· Central Government may enter into an agreement 
with the Government of any country outside India for 
avoidaace of double taxation' of income under the said 
Act and ~m<ler the corresponding law in force in that 
country. According to such an agreement entered 
into wi th the Government of a neighbouring country 
in September 1956, effective from 1950-5 J, the whole 
of the. income arising from transport by air is assess
able in the country in which it originates. A new 
convention for the avoidan'Ce .of double taxation with 
the same country was notified in April 1983, the 
provish:m;; uf which were effective in India. in respect 
of income assessable for the year of assessment com
mencin·g oa or after 1 April 1981. 

The rcgu!ar assessment of a non-resident airline 
compan} for the assessment year 1980-81 was comp
leted in March 1983 on' the t :1xable income of 
R s. 88,24,/40 and a demand of Rs 66,40,617 was 
raised. The a~sessment was, however, revised in Sep
tember 1983 redetermining the tazable income as 
'nil' on the ground that the income arising in ln'dia 
was exempt in its entirety in accordance with the 
latter agr~ement. It was pointed out in audit in May 
1985 that t1Je con'Vention of April 1983, became effec
tive only in respect of income assess1blc for and from 
the asses:>n_!ent year 1981-82 and tl1e income of the 
foreign ai.rline for the assessment ye::ir 1980-81 would 
be taxaMe in India as per ·the old agreement of Sep
tember 1956; but no action' was taken to rectify the 
assessment so as to restore the original position for 
the assessment year 1980-81. 

The department contended that in view of another 
provision cf the convention that profits derived by 
an' enterpt:i~c of a contracting state from the operation 
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of aircraft in internationa1 traffic shall be taxable only 
in the contracting state in which t_he place of effective 
management of the encerprise was situated· and, there-
· fore, the msessment was in' order. Tht: contention of 
the department is not in order as the income of the 
airline attributable to traffic originating in India during 
the previous year relevant to the as•essment year 
1980-81 is assessable to tax only in India as per the 
earlier agree;ment of September 1956 and the provi
sions of the new convention on taxability of income 
in India are operative on or after 1 April 1981 only 
an'd accordi1:gly applicable from as5e!>sment ye.ar 
1981-82 and ·onwards. 

The comments of the Ministry of Fiil'anc:! on the 
paragraph are awaited (December 1986) . 

2.32 Otlw;- mi.Stakes in the determinatirm of b11.si11ess 
income 

UndP.r 1he provisions of the Income-tax Act, 1:961, 
any expcnJiture not laid- out or expended wholly or 
exclusive·1y for the purpose of businte:.;-; is not allow
able in c·~mputing business income. ft has been judi
cially held that expt;nditure incurre-1 on account of 
payment of penalties for breach of law was not an 
allowabl.i.! C.{penditure. 

(i) (a) An• assessee company had debited in its 
accounts fm the year ending 30 June 1979 relevant to 
assessment year 1980-81, an amount lit Rs. 53,74,557 
towards interest. This included im:erest payments . 
amountinp to Rs. 42.53,857 paid to the Sales Tax 
Departmenot. The Sales Tax Act of t!ie State stipulates 
that if the dealer does not, without reasonable cause, 
pay the s2les tax within ' the time he is required to 
pay, the Commissioner of Sales Tax may, after giving 
the dealer an opportunity of being heard, impose 
penalty upon the dealer, in addition to the amount of 
tax due. Since the pen>al interest was levied for breach 
of law relating to payment of sales tax in time, the 
interest payment was not an allows i;Jr expenditure. 
It was, tlicrefore, required to be added back by the 
assessing officer. Omission to do so r"rnlted in .under 
assessment of in'come of Rs. 42,53,857 and a potential 
short levy of tax of Rs. 25,15,092. 

The c0mments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) The accounts of an assessf';e company for the 
previous year relevant to the assessment year 
1982-83 included a debit of R s. 77, 53 j • being penalty 
in• the form of interest for delayed p"lyment of sales
tax undcr the provisions of the Sale:;-tax laws of the 
State Government. The penalty was .levied for breach 
of provisions of the Act and the expenditure on this 
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account, was not allowable. The expenditure was, how
ever, allowed in full in the assessment for the asses~
ment year 1982-83 completed in March 1985 and re
vised in August l 985. The irregular deduct ion resulted 
in under assessment o( income by R s. 77,530 with 
i.llldercharge of tax of R s. 67,865 (including in tE.rest 
for belated filitl'g of return R s. 476) for non payment 
of advance tax (Rs. 17,256) a nd for belated payment 
of original demand (Rs. 2,45 2) . 

The department has accep ted the objecliun. 

The comments of the Ministry of Fin ance on ih C 

p.aragraph a rc awctited (December 1986). 

(ii) Under the I ncome-tax Rule.;, 1962, only 
40 per ct:nt of the income derived from the sale of 
tea grown and manufact ured by a seller in India is 
deemed to b e ·income liable to Ind ian Jnc,1me-tax , 
the remainiri·g 60 per cent being dee111cu to be agri
cultural in .1;ature and hence n0 t li il1 :c lo India n 
Income-tax. 

(a) ir. tbe assessment of a t:!a cc•mpany for the 
assess:nen~ year 1983-84 (assessment made Ill' May 
1984), the d~pa.r tment computed a total loss of 
Rs. 3,32,080 on account of its tea business. After 
adjustm-:!nl c-f interest income of R~ . 93,452 (100 per 
cent) , th~ n t>t loss was arrived at Rs. 2,38,628 which 
was allo',i,~ed to be cauied forward . i 1 was noticed in 
audit in March 1986 that the comp.HY)' had derived 
net consultancy income of Rs. 3,92,933 on account 
of service ccntract, which is distin:: t from its tea 
busines3 and, therefore, was taxab~.t: in f.ull ·as busine~s 
.income other tb~n tea ·business. Further the loss at 

head otlkt• computed at Rs. 1,39,400 was allowed in 
full in the . computation of income from tea busine~s 

instead cf at 40 p er cent ther<?of. As against the Joss 
determirn.:d by the Income-tax Officc1 for the assess
ment year 1983-84, the above mis takes i esultect in a 
positive income of R s. 80, 770 bei.ug under-ass('ssed 
with consequent tax undercharge 0[ Rs. 53,813 and 
excess carry forward of loss of Rs. 2,38,628 for the 
assessment year 1983-84 involving potential tax effect 
of R s. l ,s g,936. 

The c·~mmcnts of the Minist ry of Finance on the 
paragraph arc awaited ( December 1986). 

(b) A tea company received in the previous years 
relevant to the assessment years 198 1-82 and 1982-83 
interest in~ome of R s. 46,803 and Rs. 1,70,590 res
pectively e:n loans advanced to a firm in which one. 
of the .[)irectors of the com pany had an interest. T he 
compan•y' alsu made interest paym~11ts of Rs. 46,330 
and Rs. 1.68,935 respectively durins the relevan t 
previous years on borrowings for running the 't:ea 
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b·:.isiness. In the as~essments for th1: assessment year 
1981-82 <:!nd 1982-83 completed .in December 1982 
ao·d January 1986, the departmel?t assessed the net 
interest incon:e under the head 'other sources' after 
setting ;,II '£he interest p ayments c ·i Rs. 2, 15,265 
against the gross iucome of Rs. 2, 17,393: As the 
asses ec wa'.; engaged in business vf cultivation alld 
manufacluring of tea, the interest payments made on 
borrowals tor running the tea bu$tnc:;s were required 
to be tr :.:ate~1 as business expendituri;: a nd were not 
incurred i t1 ea rning the adjusted interc·' t ill'come. The 
irregular adj•.!Stment led_ tq a n aggrega < ·~ under assess
ment of income by Rs. 1,29,159 involving under
charge of tax of Rs. 73,580 in the assessment years 
1981-82 and 1982-83. 

. . 
T he co;rnr,ents of the Ministry ,)f F inanct: on the 

paragraph are awaited ( December 1986) . 

· (i ii ) (a) An obligation to apply the income in a 
particular manner before it .is received by the assessee 
or before it bas accrued or has arisen to the assessee 
results in the diversion of income. Where such 
diversion takes place on account of superior title, such 
income has to be excluded from the taxable income 
of an assessee. Where, however, an obiigation to 
apply income of, which has accrued or arisen or has 
been received, amounts merely to the apportionment 
of income, the ine0me SC.' applied is not deductible. 

A private limited company wa5 a 'partner in a 
partnership firm alongwith three other partners. On 
dissolution of the firm , the company took over the 
business of the firm from 1. July 1980. As per the 
terms of the dissolution d ;!ed, the other three partners 
of the fi rm allowed a .sum of rupees six Jakhs, due to 
them as purchase consideration , to remain with the 
purchaser , i.e., the company, for a minimum period 
of ten years and the company, in turn, agreed to pay 
to those three p ersons, in consideration thereof, 
five per cent of the net profits of the year , or interest 
at the rate of 15 per cent per annum on the amouhts 
credited to the accounts of each of the parties. which
ever is more. 

In the first accounting year ending 30 June 1981, 
relevant to the assessment year 1982-83, the company 
bad debited to the profit and loss account an amount 
of Rs. 7,73, 187 as consideration payable to the 
three persons who had deposited the sum of R s. 6 
lakhs in the compa·ny . The entire C"xpenditure was 
allowed as deduction in the assessment completed in 
March 1983. The sum of R s. 7,73 ,187 paid to the 
three depositors . was made out of profits o( the 
company as per the conditions of the agreement. As 
the payment was not by way of diversion of income 



by an over-riding title, but merely au apportionment 
of income, the deduction for the full amount was not 
admissible. However, considering that the agreemen t 
provided a minimum payment of 15 per cent by way 
of interest on the sum of Rs. 6 lakhs J eft with the 
company by the three depositors, a deduction of 
Rs. 90,000 could be allow~d as expended wholly and 
exclusively for the purposes oi' the business, out ot 
the total payment of R s. 7,73 ,187. T he omission to 
disallow the balance of Rs. 6,83,187 which was 
application of income resultrd in short levy of tax of 

Rs. 4,20,160. 

The Ministry of F inance have accepted the mis
take. 

(b, Under the prov1s1ons of the Income-tax Act, 
1961, any expenditure laid out or expended wholly 
and exclusively for the purpose of business is allcw.ved 
as deduction in computing the business income 
provided it is an ascertained liability and not a mere 
prov1s1on. No deduction is, however, admissible in 
respect of a mere contingent liability or a mere reserve 
created in the books of accounts for meeting future 
liability. It has been judicially held that only 
contributions to reserves which are placed completely 
beyond the control of the a~sessec from their creation 
right upto the point of utilisation would be deductible 
as outgoings. 

In the assessments of a R oad Transport Corporation 
of a State Government for the assessment years 
1980-81 and 1981-82 complet.:ct in August 1983 and 
August 1984, deductions of Rs. 26,32,682 and 
Rs, 8,35,145 respectively being the ·amounts ot 
contribution made by the assessee company to an 
insurance fund maintained by itself were allowed . The 
amount was intended to meet the future/present 
liapility of third party insur01ncc. It was pointed out 
in audit (June 1985) that in the absence of any 
prov1s10n in the Income-tax Act for allowing 
contribution to such a fund , the deductions allowed 
were not in order. The actual compensation of 
Rs. 1,46,645 and R s. 5,68,254 paid from the fund 
to the accident victims during the relevant previous 
years, was only admissible as deduction. The tol:al 
amount of irregular deduction on this account for the 
assessment years 1980-81 and 1981-82 aggregated to 
Rs. 27,52,928 with a potential tax effect of 
Rs. 15,51,963. The Income-tax On-Jeer did not 
accept the objection sta ting that the amount paid to 
the insurance fu nd was in the course of business 
carried on by the asscssee and hence allowable under 
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the residuary provisions of the Act. The reply of the 
department is not tenable as deductions to the fund 
created by the assessee is not contemplated/ admissible 
under the law. 

The comments of the M inistry of Finance on the 
paragraph are awaited (December 1986). 

(c) While a provision ruade for any accrued or 
known li abi lity is allowable as deduction, an amount 
appropriated from the profits is not allowed as 
deduction. 

• Two public limited companies debited in its profit 
and loss account for the previous years relevant to 
the assessment years 1981-82 and 1982-83, an amount 
of Rs. 3,41 ,778 towards prvposed dividend payment. 
The assessing authority,· while completing the assess
ment in May 1984 and March 1985 allowed the 
expenditure as revenue expenditure and computed 
the income as 'nil' with carry forward unabsorbed 
investment allowance of R s. 5,97,786 and carry 
forward tax holiday relief of Rs. 1,28,175. As 
the payment of dividend was to be out qf net 
profits only, it being an appropriation of profit, was 
not an admissible business expenditure and the 
deduction should have bet:n d isallowed and added back 
to the income. Omission to do so resulted in short 
computation of Income · by Rs. 3,41 ,778 with 
consequent · excess carry forward of unabsorbed 
investment allowance :rod tax holiday relief involving 
potential tax effect of Rs. 1,87, 145. 

. The Ministry of Finance have accepted the mistake. 
(iv) Under the Income-tax Act, 1961, entertain

ment expenditure incurred by a company in the course 
of its business in excess of certain specified limits is 
not allowed as business expenditure. Further, by an · 
amendment made by the Finance Act, 1983 effective 
from 1 April 1976, entertainment expenditure was 
defined as expenditure on provision of hospitality of 
every kind by the assessee to a-ny person, whether by 
way of provision of food or beverage or in any other 
manner whatsoever. 

In the assessment of a company for the assessment 
year 1981-82 (assessment made in September 1984 
and revised in October 1984) , the department allowed 
deduction of a sum of Rs. 2,66.249 being expenditure 
on "Gifts to share holders attending the get-togetbers 
on various locations on the occasion of the company's 
silver jubilee celeberation" . However, consequent on 
the amendment made in the Act with retrospective 
effect from l April l 976 the above expenditure of 
Rs. 2,66,249 incurred o n providing gifts to the share 
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holder constituted enter! airunent expenditure and as 
such was not an allowabie business expenditure. 
Expenses on other entertainment and hospitality 
booked under a separate head was, however, dmy 
disallowed in the assessment. The incorrect allowilncc 
of the expenditure of Rs. 2.66,249 resulted in under
assessment of business income by the same amount 
with consequent short levy of tax of Rs. 2,21,962 
(including excess payment of interest of R s. 64,542.J 
for the assessment year 1981-82. 

The commen ts- of tfie Ministry of Fina nce on the 
pa~agraph are awaited (December ] 986) 

(v) While computing the income of an assessec, 
the assessir1g officer normally proceeds with the income 
as computed by tbe ::rssessee as the starting point and 
then makes necessary adjustments by way of additions 
or deletions, in keeping with the provisions of the Act 
and rules to arrive at the total inccm·e. 

F or the assessment year 1981-82, n public limited 
company returned an income of R s. 6,37,95,066 for 
'the year ending 31 March 198] after making various 
::rdjustmeQts to the net profit shown in its profit ·and 
loss account. The net profit of the company_ as shown 
in its accounts included a sum of Rs. 8,74,000 being 
the profi ts 0n sale of fixed assets. However, before 
the assessment was made, the assessee stated in it's 
Jetter of January 1983 that the correct figure of profit 
on sale of fixed assets hould be R s. 10,00,359. In 
its revised 'statement of adjustment', the company 
deducted this amount for separate consideration but 
the net profit of the .company was not correspondingly 
increased by an amount of Rs. 1,26,359 being the 
difference between the correct profit on sale of assets 
of R s. 10,00,359 and the profits of R s. 8,74,000 
credited to the profit and loss account. The 
Inspecting Assistant Commissioner (Assessments) 
accepted the position and concluded the assessment 
in June 1984. The mistake resulted in excess 
deduction and under assessment of income of the 
company by R s. 1,26,359 involving short Jevv of tax 
of R s. 74,710. 

The case was seen by the internal audit party of 
the department _ but it did not notice the mistake. 

T be department has accepted the mistake in 
principle. 

The comments _of the Ministrv of · Finance on the 
paragraph arc awaited (December 1986) . 

(vi) Under. the Income-tax Act, (961, any 
expenditure laid out or expended whoJJy and exclusively 
for the purpose of business of an assessee is admissible 
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as a deduct ion provided the expenditure is not in the 
natUie of capital expenditure or personal expenses of 
the assessee. 

A public sector undertaking running a Government 
sponsored scheme on agency basis received during the 
year 1980-81 a gran t -::if R s. 17,85,000 from the State 
Government. The expendi ture on the scheme during 
the year, however, amounted to R s. 19,32,940. The 
excess expenditure of Rs. 1,47,940 wa5 debited by tbe 
asscssee company in its profit and Joss account instead 
of adjusting it from grants to be received in subsequent 
years, as the expenditure did not relate to tbe business 
of the company. This resulted · in under a~· ;cssment 
of business income by R s. 1,47,940 and short levv of 
tax of R s. 87,470. 

Th~ assessment was checked by the special audi t 
party of the deuartment but the m istake escaned its 
notice. 

The department has accepted the objection. 

T he comments of the Ministry of Finance on ' the 
paragraph are awaited (Decem ber 1986). 

(vii) Under the provisions of Income-tax Act 
1961 , any sums paid on account of land revenue' 
local rates or municipal t::rxes in respect of building~ 
and premises used for the purpose of business or 
profession is allowable as business expenditure. 
Where any building is net exclusively used for the 
purposes of the business or profession the deduction 
shall be restricted to a fair proportionate part thereof 
which the -Income-tax Officer may detenr.ine having 
regard to the user of t he building for the purposes of 
business or profession. 

A company in which the public are substantially 
interested debited a sum of R s. 1,00,720 towards 
property tax in its profit and loss account of the 
previous year relevant to the assessment year 1978-79. 
One seventh portion of the building was used by the 
company for its business and the remaining six-seventh 
portion was let out. In the assessment made in 
September 1981 for the aiSsessment year 1978-79, the 
assessing officer allowed 'the payment on account of 
property tax both in the computation of business 
income and in the computation of house property 
income. The assessment was revised in July 1982 
and the excess deduction on account of property tax 
was not withdrawn. However, the · assessing officer 
made a note in assessment records for the a'sscssment 
year 1978-79 in October 1982 that the double 
deduc tion shoul d be rectified. Dut no such rectification 
was made till the date of at,tdit ( July 1984). The 



excess deduction of property tax was brought to tbe 
notice of the department in May 1985. The 
department while accepting the objection stated that 
the actual amount of property tax paid was 
Rs. 1,60,466 and in the computat ion of house 
property income, the property tax allowable was 
Rs. 1,37,544 as against R s. 1,60,466 actually allowed. 
Similarly, in the computation of business income as 
against the property tax of Rs. 1,60,466 a·ctually 
allowed, the property tax deductible was R s. 22,922 
only. The excess allowance resulted in under 
assessment of income by R s. l ,56,645 involving short 
levy of tax of Rs. 90,462. 

T he department has accepted the objection. 

T he comments of tile Ministry of Finance on the 
pcrragraph are awaited (December 1986). 

(viii) As per provisions of the . Finance Act, 1979, 
the rate of tax applicable ro income by way of royalty 
or fees for technical services received by a non-resident 
company from an Indian concern was 50 per cent 
where the agreement made by the non-resident 
company with the Indian concern was before 1 April 
1976. Where the agreement made by the foreign 
company was after 31 March 1976, tax rates were 
specified in the Income-tax Act itself and was to be 
cha'rged at the lower rate of 40 per cent. Where there 
was no agreement, the rate of tax applicable was 
70 per cent. 

Further, in computing the income from royalty or 
fees for technical services rendered, pursuant to an 
agreement entered in to before l April 1976, deduction 
for expenses was limited to 20 per cent of the gross 
royalty or fees, while in case of agreement<; entered 
into after 31 March 1976, no deduction for expenses 
was admissible. In the cases where there was no 
agreement income was to be computed by allowing 
the deductions as provided for in the Income-tax Act, 
] 961. 

Jn the assessment for the assessment year 1978-79 
made in March 1982, of a non-resident company, 
deriving income from rendering technical services to 
Indian companies, tax was levied at the rate of 70 per 
cent on the income computed after allowing the 
expenses as claimed by the company. H owever, 
audit scrutiny revealed (Jan uary 1983) that the 
company was engaged in providing technical services 
to Indian compa·nies pursuant to agreements entered 
into after the 1 April 1976 and was not entitled to 
any deduction for expenses and the gross technical 
fees received for techn ical services rendered was liable 
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to tax at the rate of 40 per cent. Incorrect allowance 
of expenditure as claimed by the company resulted in 
under assessment of income of Rs. 10,37,220 and a' 

short levy of tax of R s. 2,78, ll7. 

The comments · of the Ministry of Finance on the 
paragraph arc awaited (December 1986). 

( ix) A closely-held company carrying on the 
business of bulk carriers consisting of construction, 
shipping and river fleet division was assessed to tax 
for th e assessment year 1980-81 in September 1983. 
During the previous year relevant to the assessment 
year 1980-81 the assc:ssee had debited to its profit 
and Joss account ao sum of R s. 2,19,264 towards 
expenditure incurred in connection with sand blasting 
and painting of ship loaders and conveyor structures. 
Out of this a sum of R s. 45,000 was disallowed and 
the balance amount of Rs. 1,74 ,264 was allowed as 
deduction in computing the income from business. 
It -was noticed in audit in September 1984 that a 
similar expenditure of R s. 2,80,678 was disallowed 
in entirety in the assessment for the assessment year 
1979-80 on the ground that the payee was not a 
genuine person and accordingly the entire expenditure 
of R s. 2,10,264 and not mere.ly R s. 45,000 should 
have been disallowed. The omission to do so resulted 
jn under assessment of income by R s. 1,74,264 and a 
short levy of ta'X of R s. l , 14,875. 

The Ministry of Finance have accepted the mistake. 

(x) Under the provisions of the Income-tax Act, 
J 961 , a resident tax payer is required to pay tax on 
foreign income accruing or arising to him. The 
Centnl Board of Direct Taxes issuied clarification in 
March 1968, ·January J 976 and December 1983 
ind icating that gross foreign dividend will be subjected 
to tax in his ha·nds and not the net dividend. 

A closely-held domestic company received during 
the previous year relevant to the assessment year 
1982-83 gross foreign dividend of R s. 4,29,848. 
While computing the income for the assessment year 
1982-83 in March 1985, the Inspecting Assistant 
Commissioner (Assessment) considered the net 
dividend of Rs. 3,22,388 in place of gross dividend 
of R s. 4,29,848 for purpose of levy of tax. Incorrect 
computation of foreign dividend income resulted in 
under assessment of income of R s. 1,07 ,460 with 
conseque·nt undercharge of tax of Rs. 97 ,548 including 
penal interest of R s. 25 ,953 for fa ilure to furnish 
correct estimate o f advance tax. 

The comments of the Ministry of F inance on the 
pnragraph are awaited (D ecember 1986). 

• 

• 
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(xi) The Income-tax Rules, 1962, provide that the 
rate of exchange for the calculation of thr value in 

..... 
rupees of any income a:ccruiog or arising or deemed 
to accrue or a rise to the a3sessee in foreign currency 
or r~ceived or deemed to be received by him in foreign 
currency which is chargeable u11der the head "Profits 
and gains of business or profession", shall be the 

·telegraphic transfer buying rate of such currency as 
on the last day of the previous year of the assessee. 
Accordingly, even in cases where the income in foreign 
currency is actuaHy received by the assessee during 
the course of the previous year, the rate of exchange 
for conversion of the income into Indian rupees 
applicable is the telegraphic transfer buying rate as 
on the last day of the previous year. 

(a) A private industrial company received an 
income in for.eign currency of £ 1,44,267.41 during 
the prevfous year ending 7 November 1980 releva:nt 
to the assessment year 1981-82. The assessee 
company returned the value of the income in Indian 
rupees at R s. 25,76,971.63 which was worked out 
at the rates of exchange for conversion of pound 
sterling into Indian rupees prevailing on the various 
dates of receipt of the income and the same was 
accepted by the assessing officer in the assessment for 
the year 1981-82 completed in September 1984. 
The telegraphic transfer buying rate as on the last 
day of the previous year i .e. 7 November 1980 being 
£ 5.3240 for every hundred rupees, the rupee 
equivalent according to the .Income-tax Rules, of the 
income in foreign currency received duri r.g the course 
of the previous year worked out to R :>. 27,09,575. 
Adoption of the incorrect n te of conversion resulted 
in under assessment of income of Rs. 1,32,785 a nrt 
a short levy pf tax of R s. 86,907. 

The assessment was checked by the interna:l audit 
party of the department and the mistake was not 
noti.ced by it. 

T he department justified its action stating that the 
Income-tax Rules governing the rate of exchange 
applied to cases where the accrual or receipt was still 
in the form of currency and the need for conversion 
into Indian rupees had ar isen on the specified date 
and had no application to cases where fo reign currency 
had in reality, been already realised · and taken intn 
account. The contention of the department is not 
tenable in view of thes express provisions of the 
Income-tax Rules. 

The comments of the Ministry of F.lnance on th e: 
par agraph are awaited (D ecember 1986). 

(b) A foreign company was deriving its income in 
India by way of fees fur technical services rendered 
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to an Indian company. During the previous years 
relevant to the assessment years 1982-83 and 1983-84 
the foreign company was paid 2,98,623 and 89,377 · 
Canadian dollars respectively for the technical services 
rendered to the Indian Company. Adopting an exchange 
rate of 13.479 Canadian dollars for every R s. 100 
the foreign company i:eturned the income earned by 
way of fees for technical services at R s. 36,92,470 
and R s. 11,05,150 for the assessment years 1982-83 
and 1983-84 respectively. In the assessments for 
these two years made in J anuary 1985, the assessing 
officer accepted the income as returned by the assessee 
company. 

It was noticed in audit tlu t the telegraphic transfer 
buying rates in force as on the last day of the relevant 
previous . year of the assessee compan y were 13.220 
Canadian dollars for every Rs. 100 as on 31 March 
1982 and 12.375 C anadian dollars for every Rs. iOO 
as on 31 Ma:rch 1983 which rates should have been 
adooted for conversion. Adoption of incorrect ex- · 
change rate, resulted in under assessment of income 
aggregating to R s. 1, 70,900 for the assessment years 
1982-83 and 1983-84, leading to short levy of tax of 
Rs. 68,360 for the two assessment years. 

The case was seen by the special audit party of the 
department, but the mistake v. as not detected by them. 

The Ministry of Finance have. accepted the mistake. 

(c) During the previous years relevant to assess
ment years 1978-79, 1980-81 and 1981-82, an 
assessee company cfobite!i in its accounts sums aggre
ga:ting to Rs. 2,91,679 towards exchange loss on 
revaluation of its foreign liabilit'ies the revaluation 
having been caused by the difference of exchange rate 
prevailing on the closing and opening dates of the 
relevant previous years. It wa:; allowed as a deduction 
in assessments. Since there wirs no actual remittance 
of such debts during the previous years, the allowance 
of the exchange loss computed on a notional basis as 
a deduction in the computation of business income 
was not in order and resulted in. under assessment of 
income by R s. 2,94,679 with undercharge of tax of 
Rs. 1,73 ,157 in the three assessment years 1978-79, 
1980-81 and 1981-82. 

T he comments of the Ministry of Fmance o~ the 
paragraph are awaited (December 1986). 

(xii) The deduction of expenditure from the 
business income is allowed only if the business existed 
during the accounting year relevant to the assessment 



year. If the business ba-d bel.!n closed, d iscontinued 
or sold out, no deduction of expenditure is allowed in 
respect of such closed, discont inued or sold out 
business. 

(a) In the assessment of a company for the 
assessment year 1980-81 completed in D ecember 1982, 
expenditure of Rs. 2,40,889 incurred for payment of 
interest on loans taken to repay cer tain customer's 
deposits and interest thereon, was allowed as 
dedoction. The business for which the loans were 
taken was not being ca-rried on during the previous 
year relevant to the assessment year 1980-8 1 and the 
company'.s income was only from leasing of properties. 
As the assessee was not ca rrying on the business for 
which it had incurred the expenditure of R s. 2,40,889 
in the previous year relevant to the assessment year 
1980-81, it was not an allowable deduction. Failure 
to disallow the interest payment, resulted in short levy 
of 'tax of Rs. 1,63,285. 

The comments of the Ministry of Finance on the 
paragraph are awaited (D ecember 1986) . 

(b) In the case of an assessee company engaged in 
the manufacture and sale of foreign liquor and country 
spirit, interest expenses amounting to R s. 1,30,591 
was allowed by the Inspecting Assistant Commissioner 
( Assessment) while completing the assessment for 
1980-81 in September 1983. As the expenses rehrted 
to sugar business of the assessee which was sold away 
by it in May 1977 the ded uction of liability in respect 
of sold out sugar business from the present business 
was not in order . Similar expenditure was, however, 
rightly disallowed by the assessing officer in the 
assessment year 1981-82. The omission to do so led 
to underassessment of income of R s. 1,30,591 with 
consequent short levy of tax of R s. 77,212 in the 
assessment year 19 80-81. 

The M inistr;: of Finance have accepted the mistake. 

( xiii) In its accounts for the previous year relevant 
to the assessment year 198 1-82 (assessment completed 
in July 1984 ) a State E lectricity Board engaged in 
the generation and d istribut ion of electricity wrote-off 
an amount of R s. 17,55,358 u r.der the head " under / 
over absorption of cost of pole factory" . No details 
of the nature of the expenditure were fu rnished by 
the assessee company. A perusal of the assessmen t 
records of the company for th e subsequent years 
disclosed that the expenditure represented tbe 
difference between standard fixed cost of precast 
cement concrete poles and their actual cost and was 
charged off to general establishment charges and the 
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depar tment had disallowed the same as capital 

expenditure. On the same basis, an amount of 

Rs. 16,67,590 (capital expenditure of R s. 17,55,358-

R s. 87,768 depreciation admissible thereon ) was re

quired to be disallowed in the assessment for the 

assessmenC year 1981-82 completed in July 1984. 
Omission to do so resulted in u nderassessment of 

income of Rs. 16,67, 590 lnvolvinl! potential tax effect 

of R s. 9,85 ,963. 

The department has accepted the objection. 

The comments of the Ministry of F inance on the 

paragraph arc awaited (D ecember 1986). 

(xiv) Under the provisions of the Income-tax A ct, 

1961, where the total income of a company includes 

any income chargeable 11ndcr the head 'Interest on 

securities', there shall be allowed in computing such 

income a ny reasonablt'. sum expended for the purpose 

of realising such interest and any interest payable on 

moneys. borrowed for the purpose of investment in th r. 

securit ies. 

The assessment of a non-r esident banking company 

for the assessment year 1982-83 wrrs completed in 

February 1985 . by the Inspecting Assistan t Commis

sioner ( Assessment) determin ing the total taxable 

income at R s. 4,09,19,948. The assessee comp:my 

dcrived income by way of interest on securities 

to the ext.ent of R s. 45,14 ,007. While computing 

the business income, tb e amount of R s. 45, 14,007 
was deducted from the . net profit of R s. 1, 19 ,64,857 
as shown in the profit and loss account for separate 

consideration. A s um of Rs. J 3,8 1,344 was allowed 

as deduction by the assessing officer on account of 

expenses incurred while determining in tere.st income 

on securities. While computing the business ,income 

of the company, the Inspecting Assistant Commissioner 

(Assessment) again allowed the, expendi ture of 

R s. 13,81,344 on account of expenses incur.red in 

earhing interest on securi ties. Thu~. the expenses of 

Rs. 13,81 ,344 wfts allowed as deduction twice, once 

in computing; in tere t fro m securities and again while 

compu ting business income of the banking company. 

The double deduction resu lted in under assessment of 

income by Rs. 13,8 1,344 invc lving short levy of tax of 

Rs. 10,30,758 (including short levy of interest of 

Rs. 39,644 for belated filing of the return). 

-

--



-

.I 

-

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (D ecember 1986). 

(xv) Tue assessment of a company for the asscs~

ment year 1981-82 was originally completed in 
December 1984. The ·1ssessment was revised in 
January 1985 computing the revised total income as 
Rs. 44,46,222. It was noticed in audit that as a 
result of rripartite settlement reached in October 1980 
the company incurred a total liabi li ty of R s. 22,65,833 
( Rs. 3,85,759 for assessment year 1979-80 and 
Rs. 18,80,074 for assessment year 1980-81) , towards 
ad hoc payment to its <.: mployees. The assessments 
for the assessment years 1979-80 and 1980-81 had 
not been fi na lised by then and the company subll}.itted 
revised returns for the 3'ssessment years 1979-80 and 
1980-8J claiming such liability wlilch was ultimately 
allowed in the respective assessmen ts. From the 
fi nancial statement appearing in the Director's R eport 
for the year relevant to the assessment year 1981-82 
it was noticed that a sum of R s. 22,52,200 was 
actua lly paid during the fin a11cial year in pursuance of 
the said tripartite settlement. The aforesaid payment 
thus stood included in the total payment of 
Rs. 5 ,97,52, 778 towards, "payment to and provision 
for the employees" debited in the Profit and Loss 
Account. As the l iability of R s. 22,65,833 was 
already allowed in the assessment years 1979-80 and 
1980-81, as claimed by the company in the revised 
r.eturns, the sum of R s. 22,52,200 and the excess 
l iability of R s. 13,633 allowed in the earlier assess
ments should have been offered for taxation by way 
of addition to net profi t for the assessment year 
1981-82. However, neither the assessee disclosed the 
same either in original return or in the revised return, 
nor did the departmen t consider the disallowance in 
the assessment for the assessment year 1981-82 
(assessment completed in December 1984 and revised 
in January 1985). This Jed to underassessment of 
business income by R s. 22,65,833 with conseque!!,! 
undercharge of tax of Rs. 13,39,674 for the assess
ment year 1981-82. T he assessee was also Jiable to 
pay mm1mum penalty of R s. 13,39,674 for 
concealment of income. 

The Minist ry of Finance have accepted the mistake. 

(xvi) Under the Income-tax Act, 1961, the term 
'business' includes any trade, commerce or manufacture 
or any adventure or concern in the nature of trade, 
commerce or manufacture. It has been judicially 
held that in cases where the purchase has been made 
solely and exclusively with the intention to resell at 
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a profit and the purchaser has no intention of holding 
tl1e property for himself or otherwise enjoying or using 
it, the transaction is an adventure in the natJ.J..re of 
trade and was, therefore, taxable. It has also been 
held judicially that the profits arising from the conver
sion of surplus fund s invested by a bank or financial 
insti tution, instead of being kept idle into cash as and 
when needed_,. is income from business and not capital 
gain. 

A banking company purchased 2 per cent Natioual 
Defence Gold Bonds, 1980 in October 1980 for 
Rs. 13,52,439. In 'July 1981, the company sold the 
gold covered by the Bond to a bullion merchant for 
Rs. 14,63,346 and realised a profit of R s. 1,10,907 
which was assessable under the bead "business". 
However in the assessment for the assessment year 
1982-83' (made in February 1985 ) taking the 
cost of gold on the date of redemption of the 
bond at R s. 14,19,988 as the cost of acqui
sition the assessing ollicer determined the capital 
gain (short term) :m smg from the sale at 
Rs. 43,358 and taxed i t. The omission to assess the 
profit as income from business resulted in under 
assessment of income of R s. 67 ,549 and a short levy 
of tax of R s. 50,480 in the assessment year 1982-83 
(jnclusive of mistake of R s. 12,400 in calculation of 

- tax by the department). 

The department bas ctccepted the mistake (March 
1986). 

T he comments of the Ministry of F inance on the 
paragraph are aw aired (December 1986). 

Irregularities in allowing depreciation, developnumt 
rebate and investment allowance. 

2.33 Mistakes in the allow.:ince of depreciation 

Umlcr the Income-tax Act, 1961, in computing the 
business income of an assessee, a deduction on account 
o[ depreciation is admissible ar the prescribed rates 
on plaut, machinery or other assets provided it is 
owned by the assessee and used for the purpose of 
his busin~ss during the relevant pr.evious year. 

D epreciation on buildings and plant ~nd machinery 
is calculated on their written down value according 
to the rates prescribed in the Income-tax Rules, 1962. 
Special rates .of depreciation ranging from 15 per cent 
to 100 per cent are prescdbed for certain specified 
items of machinery and plant. A general rate of 
LO per cent (15 per cent from the assessment year 
L 984-85) is prescribed in respect of machinery and 
plant for which no special rate has been prescribed. 

(i) (a) Jn the assessment of twelve companies fo r 
the assessment years 1976-77 to 1982-83 assessed in 
ten different Commissioners' charges, due to incorrect 



application of rates of depreciation allowance and 
other calculation mistakes, there was an aggregate 
excess allowance of depreciation of Rs. 90,42,807 
resulting in short levy ·of tax of Rs. 54,02,692 in seven 
cases and excess carry forward of unabsorbed 
depreciation/ over computation of loss amounting to 
Rs. 79,62,166 involving potential tax effect of 
Rs. 47,29 ,046 in the remaining five cases. T he 
particulars of these cases are as under : 

S. C.I.T.' Nature of mistake 
No. Charge 

Assess-
ment year 

1. A 
198 1-82 
and 
1982-83 

2. B 
1981-82 

3. c 
1978-79 

4. D 
1982-83 

5. E 
1930-8 1 to 
1981-82 

6. F 
1980-.81 

Spc:ial rates of depreciation 
at 30 per cent and 40 per cent 
were allowed on moulds used 
in the production of electronic 
compon'.:nts, radio sets. tape 
recorders, record players, 
electric bulbs, welding elec
trodes and other accessories 

· instead of the general rate 
applicable at 10 per cent. 

Incorrect a llowance of depre
ciation at 20 per cent on 
machinery used in printing 
greeting cards and for data 
proc~sing machines, though 
the same was classified as 
printing machinery by 
G ov;;:romcnt for purposes of 
investment allowance. 

Depreciation on factory and 
workshop shed was allowed 
a t 15 per cent instead of a t 
the correct rate of 5 per cent. 

0 3preciation and additional 
·depreciation at 15 per cent 
and 7! per cent respectively 
were allowed on an electric 
generator which was not 
running 0 11 wind energy in
stead of the correct rate of 
JO per cent and 5 per cent 
respectively. Further, addi
tional depreciation amount
ing to Rs. 75,966 was also 
allowed again erroneously. 
The company was also 
assessed a t 55 p::r cent instead 
of at the correct rate of 60 
per C..!nt applicable to the 
company. 

D ~preciat ion on generating 
set was allowed a t 20 per cent 
instead of a t the general rate 
of IO per c.:nl. 

Adoption of incorrect r::ttc of 
depreciation on various items 
of machinery including 
generators at 20 per cent in
stead of at the correct rate of 
10 per cent which was also 
the rate upheld by the Com-
missioner of Income-tax 
(Appeals) for the e:irlier 
assessment years 1974-75 and 
75-76. 

Tax effect 

Rs. 

46,62,522 

1,60,065 

1,59,712 

1,56,795 

1,00,820 

87,4 16 
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7. G 
1982-83 

8. A 
1979-80 
to 1980-8 1 

9. H 
198 1-82 

10. I 
1982-83 

Depreciation on water treat
ment plant was allowed at 
30 per cent instead of at the 
correct admissible rate of 10 
per cent for the assessment 
year 1982-83. The increased 
rate was applicable from the 
a>ses~rnent year 1983-84. 

Allowance of deprcci.ition 
a t 10 per cent on hydraulic 
works as included in the de
preciation schedule fo r in
come-lax p urposes under gen
eral plant and machinery in· 
ste::id of the correct rate of 5 
pu cent le1ding to excess 
carry forward of loss of Rs. 
34,44,000 (assessment year 
1979-80) and Rs. 33, I 8,000 
a%essment year 1980-81). 

Allowance of depreciation on 
aircraft al 40 per cent as 
against the allow1ble rate of 
30 per cent resulting in under 
assessment of income o[ Rs. 
4, 'i'4 ,876. 

Allowanceo f depreciation on 
diesel generating sets al 15 
per cent instead of at the 
correct rate of 10 per cent 
resulting in over computa
tion of loss by Rs. 2,93,953. 

J l. I Allowance of depreciation on 
1977-78 and engines kept ready fo r use as 
1978-79 spares for motor buses at the 

rate of 30 p::r cent prescribed 
for motor buses/lorries in
stead of at the general rate 
of ten per cent resulting in 
a llowance of excess deprecia
tion of Rs. 1,66,798 (assess
ment year 1977-78) and Rs. 
J ,05,529 (assessment year 
1978-79). 

12 . .I 
1982-83 

AlhJw tnc:;: of de m:;i:ttion at 
15 percent 0 11 ·•Boiler House" 
and "Cooling Tower" not 
coming into con tact with cor
rosive chemicals instead of 
at the admissible rate of 10 
per cent resulting in excess 
a llowance of depreciation of 
Rs. J ,79,010. 

75,362 

39,50,678 
(Potential) 

3,42,294 
(Potential) 

1,80 ,779 
(Poten tial) 

1,54,380 
(Potential) 

1,00,915 
(Pote.ntial) 

Five of the rwelve companies, were assessed by the 
Inspecting Assistant Commissioner (Assessment). 

The Ministry of Finance have accepted the objection · 
in three cases and their comm<!nts are crwaited in the 
remaining cases (December 1986) . 

(b) A public limited industrial company engaged 
in manufacture and sale of cement incurred a total 
expenditu re of Rs. 4,81 ,760 in the previous years 
relevant to th.:! assesment years 1974-75 and 1975-76 
on guanntec commission, interest on' loan; and mis
cellaneous items in connection with installation of a 
ropeway •:4u ipment; and claimed a deduction of the 
relevan't expenditure of each year in the two assess
ment year.; 1974-75 and 1975-76. The Income-tax 

-
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· Officer disallowed the claim on the ground that the 
installation was still incomplete. The asscssee h:iok 
the matter in appeal oot at the same timt~ capitalised 
the expenditure and claimed depreciation and initial 
depreci:J.t iol1' on it amounting to Rs. 2 ,4(;,880 for the 
assessment year 1976-77. This was allowed by the 
Income-tax Officer. The Appellate Tribunal decided 
the case in favour of the assessee br the assessment 
years 1974 .. 75 and 1975-76 and the Income-tax 
Officer accordingly gave effect to the appeal orders in 
February 1985 and allowed the expenses in the 
assessment years 1974-75 all'd 1975-76. The a11ow
ance of depreciation of Rs. 2,40,880 allowed in the 
assessment year 1976-77 thus becam~ incorrect and 
was required to be withdrawn. Omission to withdraw 
the depreciation for the assessment year and subse
quent assessment years resulted 1d a total short levy 
of tax of Rs. 2,57,596 for the three assessment years 
1976-77, 1977-78 and 1978-79 including short lev) 
of interest for delay in filing the rl!turn (Rs. 2,395) 
and for short payment of advance tax (Rs. 16,769). 

The Ministry of Fi11ance have accepted the objec
tion. 

(c) For the assessment years 1981-82 and 1982-83 
a company was allowed deprec1atien (normal and 
additional) amounting to Rs. 5,16,821 and 
Rs. 11 ,44,989 respectively on the value of plant and 
machinery c;cquired in earlier years and on tflose 
acqllired in the relevant previous years. From the 
particulars furnished 1.;>y the assessee in support of its 
cf.ai_m for investment allowance, lt was ·noticed that 
some of the plant and machinery were not installed ip 
the same year in which these were acquired but were 
installed in the subsequent years. In view of this, 
depreciation (normal and additionaj,) allowable to 
the assessee in the said two years worked out to 

Rs. 4,58,774 and Rs. 11,37,173 only. Thus, there 
was excess r.llowance of depreciation of Rs. 58,047 
? nd R s. 7,1 86 respectively for the assessment years 
1981-82 anrl 1982-83. Further, piant and machinery 
installed during the assessment year 1982· 83 included 
Diesel Ger.eratmg Sets costing Rs. 3,45,312 on which 
depreciati<in was allowed at 15 per cent in•stcad of 
at fhe admissible general rate of 10 per cent leading 
to furth~r excess allowance of depreciation (including 
additional depreciation) of Rs. 25,895 for the assess
ment year 1982-83. It was also noticed that in the 
returns of income for the assessment years 1981-82 
and 1982-83 the assessee had declared that it was a 
company in which public were not substantially in
terested. Assessment records of earlier assessment 
years also confirmed this. But the assessing officer 
while completing the assessments for 1981-82 and 
1982-83 treated the company as on•e in which public 
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were substa:itialiy interested and hence eligible for 
the concessiomil rate of tax. These mistakes led to tax . 
under~ha.rge of Rs. 1,32,900 (inciuding short levy 
of interest cE Rs. 39,104) in the assessment ye:ir 
1982-83, · there being rto · positive taxable \. income in 
the assessment year 1981-82. 

The Ministry of Finance have a.:cepted the mistake. 

(d) In the case of buildings, machinerv, plant or 
furniture, the depreciation is allovtable on the actual 
cost or the written down value, as the case may be of, 
the assets. 

In• the case of a company, the written down value 
at the close of the assessment year 1979-80 of cer
tain taxies used by the assessee in its business was 
Rs. 10,56,360. However, while finalising the assess
ment for the year 1980-81 in · March 1985, the 
written down value of the taxies was erroneously 
adopted m; Rs. 14,12,682 instead .of R s. 10,56,360. 
Consequential mistakes also occurred in' the assess
ments for Lhe assessment years 1981-82 and 1982-33. 
The mistakes resulted in depreciation being allowed 
in excess by R s. 3,66,322 and consequent short levy 
of tax of R s. 1,73,407 in the assessment years 
1980-81, 1981-82 an'd 1982-83. 

The Ministry of Finance have accepted the 01istakes. 

( e) A company filed its return of income for the 
assessment year 1981-82 in June l 981 in which it 
had claimed a depreciation of R s. 2,54,05,810. A 
revised return was filed by the c.:imp1my in March 
1984 in• which the claim for depreciation was rec;luced 
to Rs. 2,52,93,969 due to disallowance of deprecia
tion on the value .of assets representing technical 
know-how. Io the assessment for tbe assessment year 
1981 -82 completed in February 1985, the assessing 
officer, however , incorrectly allowed the depreciation 
of Rs. 2,54,05,8 10 as claimed in the original return 
instead of the c.imount of R s. 2,52,93,969 as reduced. 
This resultell in allowance· of exces5 depreciation of 
Rs. 1,11 ,841 involving a short levy of tax of 
Rs. 66,12°5. 

The depa'rtment has accepted the mistake. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

( f) In ihe a~sessmertt of a company for the asse:>s;.. 
meot year 1981.-82, completed in May 1984 the 
assessing officer allowed .deJfteciation allowance of 
Rs. 23 ,815 and investment allowance of Rs. 51 ,135 

. on plant and machineries purchased for its s11ap pro
ject. But these plant and machineries were not put to 
use in ~he business as the project was ultimately 
abandoned . T l:c incorrect allowam:e of depreciation 



and investment allowance resulted in under assess
me nt of income by Rs. 74,950 and an under cbarge 
of tax of R s. 61 ,590 jncluding short levy of interest 
for delayed submission of return and short payment 
of advanc~ tax for the assessment year 1981-82. 

The Ministry of Fin'ancc have accepted the mistake. 

(ii) U::ider the Income-tax Act, .1961 , in comput
ing the business income of an a<;sessee a deduction 
on account of depreciation is admissible at the pres
cribed rates on plant, machiO'cry or other assets pro
vided it is owned by the assessee and used for the 
purpose of his business during the releva~t previous 
ye.ar. No depreciation is admissible on the assets 
which have not at all been used for any part of the 
accounting year. 

(a) l11 the depreciation chart filed alongwith the 
re turn of income for the assessment year 1981-82; 
an assessee ccmpany clrumed depreciation on plant 
and machinery at R s. 14,051 and on factory buildings 
at R s. 37,433 stating sp ecifically that the wri ttell' 
down values ot these assets which were ac.tually used 
during the previous year were R s. 1,40,511 and 
Rs. 3,74,326 respectively. In the origmal a!;sessment 
made in March 1984 and in the revised assessment 
made in September 1984 ro give effect to the orders 
of the Commissioner of Income-tax (Appeals) , the 
assessin'g officer did not consider the fact of the lower 
clrum for the de(1reciation made by the assessee on 
the basis of actual user of the asse\s and allowed it 
at Rs. 1,86,170 and R s. 39,056 respectively. The 
mistake resulted in excess allowance of depreciation 
totaUing to Rs. 1,73 ,742 for the assessment year 
1981-82 and excess carry forward of unabsorbed 
depreciation to that extent with potential tax effect 
of R s. 1,09,457. 

T he Mirristry of Finance have accepted the mistake. 

(b) In the p revious year relating to assessment 
year 1980-81 , a com pany JX1rci1ased non-factory 
building (2nd class) at a cost of R s. 37,00,000. The 
company claimed depreciation allO\vancc of 
Rs. 1,85,000 at the rate of 5 per ccrtt on the value cf 
these assets ar.d the drum was allowed by the a~sess
ing officer in the assessment completed in March 
1984. Since the registerati9n of the deed purcvasing 
the immovable asset in the form o f buildings had not 
been executed the assessee coulq ne t be said to be 
the owner of these assets. The depreciation allowed 
on these assets was, therefore, not in order . The 
mistake resulted in excess allowance of depreciation 
of R s. 1,85,000 with conseque nt under assessment 
of income by an identical amouttt it}vo!ving short levy 
of tax of Rs. 1,09,381. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . · 

(c) In the assessment for assessment year 1982-83 
completed in D ecember 1984, a company was allow
ed depreciation of Rs. 3,59,993 on the workers 
quarters. In the relevant previous year the workers 
quarters were owned by the company employees wel
fare fund and not by the company. As the asset was 
not owned by the assessce compauy during the rele
vant previous year the allowa11ce of deprtciation was 
not in order. The incorrect grant of depreciation 
resulted in a short levy of tax of Rs. 2,21,395. 

T he Ministry of Finance have accepted the m is
take. 

(d) Where the actual cost of any machinery or 
plan t docs not exceed Rs. 750 th~ actual cost thereof 
shall be allowed as deduction' in respect of the pre
vious year in which such machinery or plant is first 
put to use, 

In the assessment of a tea company for the assess
ment years 1981-82 and 1982-83, completed in Sep
tember 1984 and March 1985, the whole amount of 
expcnditm e of R s. 2,35,199 and R s. 5,25,956 res
pectively, incurred durill'g the relevant previous years 
on electrification of each 1983 units of labour quarters 
and labour lines was allowed as deduction on the 
ground t'bat the cos-t of electrification of each unit of 
labour quarter/lines was less than R s. 750 as clrumed 
by the asse see in the depreciation statement under 
"electrical machinery". A s the cost of electrification 
of each unit of labour quarrer / lines d@ not represent 
the cost of any _individual item of plant and mcrchinery, 
the general rate of depreciation of 10 per cent as 
applicable to wirings and fitt ings of electric lights and 

· fans was admissible in t'his case instead of depreciation 
at 100 per cent. The mistake led lo excess allowance 
of depreciation to the extent of Rs. 2, 11 ,679 attd 
Rs. 4,52, 192 ii:i the assessment years l 981-82 and 
1982-83 respectively. The assesse~ being a •ea c-Om
pany, there was under assessment of income oi 
Rs. 84,672 and Rs. 1,80,877 with tax undercharge 
of R s. 63,906 (including surtax of R s. 13,844) artd 
Rs. 1,01 ,969 in the assessment years 1981-82 a nd 
1982-83 respectively, besides ~xcess payment of 
interest of R s. 14,412 and R s. 90,262 by the Govern
ment. 

The Mini~try of Finance have accepted the mis
take. 

( e) The Act provides that no depreciatiorr sha11 

be allowed in respect of any motor car manufactured 

-
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outside India, where such motor car is acquired by 
the assess:!e after 28 February 1975 and Js used 
otherwise than io a business of ·running it on hire tor 
tourists. 

While dt!terminin•g the income ot a J_1ublic limited 
company for assessment year 1982-83 finally at 
Rs. ll ,56,150 in February 1985, the department 
allowed depreciatio·n of Rs. 51,124 on a motor car 
acquired during the previous year at a total cost of 
Rs. 2,55,621. The uIYUsual price of the car revealed 
that it was not manufactured m 1.ndia. Assessmerrt 
records of · the assessee further revealed that it was 
not manufactured in India. Assessment records of the 
assessee further revealed that car was not used in the 
business of running it on hire for tourists. o depre
ciation was, therefore, allowable on thi.; car. ThC' 
mistake resulted in underch·arge of tax of Rs. 42,895 
including short levy of interest for short payment of 
advance tax. 

The d::partment has initiated proceedirYgs for recti-
6cation. 

The ~omments of the Ministry of Finance on the 
paragraph arc awaited (December 1986) . 

(£) A deduction in respect•of machinery owned by 
the assessee and used for the purpose of business 
carried orr by him shaU. be allowed in the previous 
year of installation or the previous year of first usage 
of a sum by way of investment aliowance equal to 
25 per ce.nt of the actual cost of the machinery to 
the assessee. No investment allowance is admissibfo 
on machinery and plant which :trc rtot used for the 
purpose of business. 

In the assessmeot for the assessment year 1983-84 
completcrl in January 1985, a company was allowed 
depreciation and investmen't allowance of Rs. 82,80C 
and Rs. 1,03,500 respectively on additions to plant 
and machinery worth Rs. 37,69,318. It was n9ticed 
that out of the additions, plant ;tnd machinery worth 
Rs. 4,14,000 (irtcluding erection and commissioning . 
charges of Rs. 10,000) was actually installed in Feb
ruary 1983 i.e. after the close of the previous year 
ending 31 December 1982 relevant to the assessment 
year 1983-84. As plant and machinery worth 
Rs. 4,14,000 were not actually used during the assess
ment year 1983-84, no depreciation am:! investment 
allowance was admissible thereon. The incorrect 
allowance of depreciation and investment allowance 
aggregating to Rs. 1,86,300 re~ulted in under ass~ss
ment of income of Rs. 1,86,300 and a consequent tax 
undercharge of Rs. 1,12,370 (including excess pay
ment of intere<.t of Rs. 7,343). 

The comments of the Ministry of Firtance on the 
paragraph arc awaited (December 1986). 

• 

93 

(iii) Under the Income-tax Rules, 1962 deprecia
tion on motor buses, motor lorries or motor taxies is 
admissible at 40 per cent of the written down value 
if used in the business of i:unning them on hire. Other
wise the 3dmissible rate is 30 per cent. 

In the previous year ending 31 October 1980 and 
31 October 1981 releva nt to the assessment years 
1981-82 and 1982-83, a private industrial company 
en.gaged _ in the manufacture and sale of beedies let 
ou t its lorries on hire for short durations on some 
re turn trips -after delivering beedi packets to its dis
tributio rs. The hire receipts earned worked out to 
Rs. 4,04,672 and Rs. 5,00,733 respectively ·.1g::i inst a 
gross profit from business of R s. 3,55,39,769 and 
Rs. 4,83,08,836 in these two years, which actually 
constituted only 1 .1 per cent and 1 per cent respec
tively of the gross receipts of business. In the assc,;s
ments for t'he two assessment years completed in July 
1983 and September 1983, the assessee was allowed 
depreciat ion at th:: h igher rate of forty per cent. As 
the assessee company's. business was mainly manufac
ture and sale of beed;e:. and the plying of vehicles on 
hire was only incidental and fetched nominal increase 
the correct rate of depreciation applicable was 30 per 
cent only. T he incorrect allowance ·of depreciation 
resulted in underassessment of income aggregating to 
Rs. 1,59.375 involving total short levy of tax of 
Rs. J ,0 1,001.. 

The intern-al audit party of the department check~d 
the cases but c~uld not detect the mistake. 

The depa-rtment bas accepted the mistake. _ 

The comments of the Min istry of Fill'ance on the 
paragraph are awaited (D ecember 1986,). 

(iv) Under the provisions of the focome-tax Act, 
J 96 1, expenditure of a capital nature incurred by an 
assessee on scientific research during the relevant pre
vious year is decluctibb in computing the taxable in
come for that assessment year. Jn such a case the 
assc see will ~ot be enti tled to depreciation in. respect 
of the capital expend iture on scientific research repre
sented by any asset either in 'the s::ime or in any sub
sequent previous year. 

(a) \V}'> iJe completing ttC :\';<:<'Snl(llt!. of a public 
limited comnany for the assessment yea rs 1977-78 and 
1978-79 in October 1982 and in April 1982 respec
tively depreciation of Rs. 1,44,254 was allowed by 
t1Je dcp:utment to the assessce company on the assets 
acquirecl by it for scientific research. As the ded1.1c·· 
tion on account of the whole of expenditure incur:-cd 
on acquisition of the assets for scientific resc·arch was 



allowed in the year of acquisition, the incorect 
allowance of deprec iation by the d!!partmc1?t m assc~s
ment years 1977-78 and 1978-79 .resulted in an und.;r 
assessment of income of R s. 1,44,254 and under 
charge of tax of R s. 83,305. 

The dep·drtment has accepted the objection . 

The comments of the Ministry of Finance on th~ 

paragraph are awaited (December 1986). 

(b) In the asscsments of a company for the years 
1977-78 and 1978-79 completed in March 1980 anj 
March 1981 , the expenditure amounting ro 
Rs. 1,40,593 and R s. 14,28,818 respectively on 
'Training' and 'Technological documents' was treated 
as capital expenditure and depreciation.of Rs. 3,09,577 
allowed as per the rates pre$Cribed . On an appeal 
by the assessee company, the Commissioner of Income
rax (Appeals) in December 1981 allowed these 
expenses as revenue expenditure and the orders ws:re. 
given effect to in January 1982, the entire expenditure 
w::rs allowed as revenue expenditure. The department, 
however, omitted to withdraw rhe depreciation of 
Rs. 3,09,577 allowed thereon in the assessment years 
1977-78 to 1979-80. Further, in the assessment for 
the assessment y~ar 1979-80 completed in March 
1982, fh e assessing officer a llowed depreciation 
amounting to R s. 1,64,036 on the capital expenditure 
relating to 'Training' rejecting the assessee's cla im for 
terminal allowance on it in the year 1978-79. As the 
Commissioner of Income-tax (Appeals) had allowed 
t'he claim of the asscssee for the terminal allowance 
for the entire amount in the year 1978-79 and the 
same was allowed in January 1982, the depreciation 
of Rs. 1,64,036 allowed in the year 1979-80 was not 
correct. The above omissions together with failure to 
disalJow 10 per cent of the expenses on publicity 
amouniing to R s. 55,624 in the year J 979-80 led to 
the under computation of assessee's incom~ by 
Rs. 5,29,237 in the 'ilggregate and -::i conscqueni under
charge of tax of R s. 3.35,3 I 8. 

The dcpartmenr has accepted the objection 

The comments of the Ministry of Finance on the 
paragraph are awai ted (December 1986) . 

(v) Under the Income-tax Act, 1961, in deter
mining the written down value of assets for the pur
pose of allowance of depreciat ion both normal depre
ciation and additional depreciation are required to be 
taken into account and not normal depreciation 
alone. 

(a) In the case of a company addit ion;:i,I deprecia
tion was allowed on new plant and mach inery i'l 1he 
assessment years I 98 1-82. 1982-83 and 1983-84. 
H owever, the written down value of these assets for 
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the purposes of grant of depreciation for the succeed
ing assessment years viz., J 984· 83 , 1983-84 and 
1984-85 , assessments of which were completed in 
September 1983 (revi~ed in December 1984), January 
1 985 and February 1985 was completed without re
ducing it by the add it ional depreciation allowed in 
the preceding years respectively. The mistake resulted 
in excess allowance of depreciat ion (including extra 
shift allowance) of Rs. 54,697, Rs. l, l 0,724 and 
Rs. 1,26,649 in the assesment years 1982-83 ,to 
1984-85 with aggregate tax undercharge of 
Rs. 1 ,82,008 (including excess payment of interest) in 
the three assessment years. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(b) The Act provides that in determining t~c 

written down value of assets for purpose of allowance 
of depreciation, both norm-::il and ~xtra shift allowance 
are required to be taken into account. 

In the case of a company, al though extra shift 
allowance was allowed on plant and machinery in 
respect of its industrial unit established in backward 
a-reas, in the assessmc'1t year 197'1-80 the same was 
not taken into account in determining the written 
down value of the assets in succeeding assessment 
years, viz., 1980-8 I, 1981-82 and 1982-83 assess
ments completed in April 1983, December 1984 (last 
revised in February 1985 ) and March 1985 respec
tively. Further, normal and extra shift depreciation 
were not worked ou t separately for machinery coming 
into contact with corrosive -materials and others not 
so comin_g into contact for which depreciation wns 
admissible at a. lower rate. The mistakes resulted in 
aggregate · excess allowance of deprecation of 
Rs. 2,42,421 leading to net underassessmer.t of income 
of R s. 1,93,937 (::ifter deduction in respect of profile; 
and gains from newly established industrial under
taking in backward ~rea) and a consequent tax under
charge of Rs. I .56,6 10 including short levy of interest 
of Rs. 43, 185 for belated filing of return of income 
and short payment of advance rax for the assessment 
years 1980-81 . to 1982-83. 

T he Min istry of F inance have accepted .the mis
take. 

(vi ) (a) During the provious year relevant to 
assessment year 1980-8 1, a company revalued its 
fa~tory buildings and apprecia ted the value of the 
build ings by R s. 51 ,90,432. The written down value 
of the buildings· sraod at R s. 3.22,368 prior to its 
revaluation (actual cost R s. 21, 12,941 less deprecia
tion of Rs. 18,00,573 allowed in the earl tr years). 
While completing the assessments in March 1984 and 
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March 1985 for' the assessment years 1981-82 and 
1982-83 respectively, the assessing officer incorrectly 
a llowed depreciat'.ion of R s. 8,25,420 and R s. 7,01 ,606 
on the value of the factory buildings as revalued at 
Rs. 55,02,800 (i.e. the actual written down value Of 
Rs. 3, 12,368 plus Rs. 51 ,90,432 by which the vJ!ue 
of the buildings was appreciated) instead of the ad
missible amounts of R s. 39,827 and R s. 33,853 res
pettivcly on the actual writ ten down value of 
Rs. 3,1 2,368. After considering the depreciation of 
Rs. 46,855 aUowable which was not allowed in the 
assessment year 1980-8 l , incorrect ;:idoption of the 
written down value of the factory buildings led to ex- · 
cess allowance and carry forward of !.!cpreciation by 
R s. 14,06,491 ;n the assc ;n.t:n t ye-ars 198 1-82 and 
1982-83 involving potential tax effect of Rs. 7,92,909. 

The Ministry of F inance have accepted the mistake. 

(b) While computing the business income, depre
ciation at the prescribed. rates on the actual c0st or 
the written clown value of the assets as the case may 
be, owned by the assessee and used for the purpose 
of business is allowable under the mcome-tax Act. 
T he Act fu.rt her provides that the term 'actual cost' 
for the purpose of allowance of d~prcciation mc:ins 
the actual cost of the assets to the assessee reJ ucetl 
by that portion of the cost ,if any as has been met 
directly or indirectly by any other person or :rnt hority. 
The Central '3oard of Direct T axes clarifled in Mnrch 
1976 that the subsidy received under "Central out
right grant of subsidy scheme, 1971" for establishing 
industr inl units in selected b ackward areas, constitute:; 
capital receipts in the hands of t he receip1r:m and a;; 
such this amount would have to be reduced from the 
cost of the asset for the purpose of allowing deprecia
tion on such assets. Accordingly in computing depre
ciation and also inyestment allowance on the assets 
eligible for these deductions, the same ::tre allowable 
on the cost of the assets as red uced by the subsidy 
amo\]nt . 

A private limited company engaged in the ma:rn
facture and sale of foam leather cloth had received 
subsidy of Rs. 2,45,442 f.rom Government in the l)re
vious year relevant to the assessment year l 9E0-8 l 
for its capital investment in a factory situate~ ! in the 
backward area of a State. Since the subsidy .vas 
received towards capital investment, a portion of tl:e 
same was allocated to the fixed assets such as lan d, 
plant and machinery and buildings. Hence, while 
calculat ing the ·'actual cost" for the purpose of alh:w
ing depreciation and investment allowance, the su b
sidy element was requiri::d to be deduct::d frQm the 
cost of the a:.'$et and the!l only depreciat iort and in
vestment allowance at the prescribed percentages 
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worked out on the reduced cost of the assets. :Failure 
to do this resulted in grant of excess d·~preciation cf 
Rs. 77,524 for the three .assessment years 1980-81, 
1981-82 and 1982-83, investment allcwance of 
Rs. 44,137 in assesment year · 1980-81 and excess 
computation of loss for the above asscssmen~ years 
i"'lvolving potential tax effect of Rs. 70,615 

· T he departmen~ has accepted tlie _obje.:tion. 

The case was checked by the internal audit party 
of the der:a::tment but the mistake was not detect~d 
by it. 

The comments of the Min istry of Finance on the 
paragraph are awaited (D ecember 1986) . 

(c) A newly in~orporated assesc;ee company whic.h 
started commercial produdion during the previous 
years relevant to the assessment year 1981-82 rece ived 
Rs. 9,93.600 as subsidy under the "ten per cent cen
tral outright grant of subsidy scheme, 1971" fqr es
tablishing company's manufacturing unit in a back
ward area in Bihar. This amount of C;::ntral subsidy 
included Rs. 6,97,879 representing ten per cent cost 
of plant and machineries of Rs. 69,78,788 installed 
and put into use by the assessce company in the above 
manufacturing unit. As per the p iovis!cns of the 
Incoll'.e-ta.x Act and the instructions c f th~ Board the 
amount of Rs. 6,97,879 was required to be d~ducted 
from the actual cost of plant and machmeries. of 
Rs. 69 ,78,788 before allowing ir,vcstment allowance 
and depreciation. But while completing the assess
ment at a lo.;s in April 1984, the assessing officer 
allowed both investment allowance and depreciation 
on the actual co~t of plant and machineries without 
first reducing it by the amount of central subsidy re
sulting in excess allowance of investment allowanc~ 
of R s. 1,74,470 and depreciation of R s. 1,39,576. 
The omission led to an ~xcess carry worward of loss 
of Rs. 3,14,046 involving a potential tax effect of 
Rs. 1,85,679. . 

The Ministry of Finance have accepted the mis

take. 

( d) During the previous year relevant to the assess
ment year 1977-78, a company received a central 
subsidy of Rs. 7,70,000 towards cost of fixed assets 
installed in a backward area. Howeve1~ tbe assessing 
officer while calculating depreciation allowance on 
such assets omitted to deduct this amount of 
Rs . 7,70,000 from the cost of the assets. This led 
to excess allowance of depreciation from the assess
ment year 1977-78 onwards. As, however, rectifica
tion of assessments upto the assesment year 1978-79 



was barred by limitation, the amount of capital sub
sidy needed to be deducted from the written .. down 
value of assets of the assessment year 1979-80. This 
not having been done, there was excess allowance of 
depreciation of R s. 3,68,055 during the assessmcr.t 
years 1979-80 to 1982-83 leading to tax undercharge 
of R s. 3,08,388 (including p enal interest of 
Rs. 82,034) in the assessment year 1982-83, there 
being no posi tive taxable income in the assessment 
years 1979-80 to 1981-82. 

The Ministry of Finance have acceuted the mis
take. 

( e) During the previous year relevant to the assess
ment years 1981-82, 1982-83 and 1983-84, t'hree 
companies (assessed in two differeri t wards) received 
sµbsidies totalling to R s. 5,72,651 from Central/ 
State Government tor purchase of machinery. How
ever , the assessing officer while calculating d P.precia
tion and investment allowance on the plant and 
machinery, omitted to reduce the amourt of subsidy 
from the cost of the plant a nd machinery. The omis
sion resulted in excess grant 9f depreciation (includ
ing additional depreciation and extra shift dep1ecia
tion) and investment allowance aggregating to 
Rs. 2,25,925 with consequent short levy of tax of 
Rs. 1,33,817 in the three cases. . 

The Ministry of Finance have accepted the mis
take. 

(f) Where an allowance or deduction has been 
made in the assessment for any ye-ar in respect of 
loss, expenditure incurred by the assessee and subse
quently during any previous year the assessee has 
obtained, whether in cash or in any other manner 
whatsoever any benefit in respect of such Joss or ex
penditure, the amount so obtained by him shall be 
charged to tax as income of that previous year in 
which such benefit was received. 

In the previous year relevant to the assessment 
year 1982-83, a company received a subsidy of 
R s. 3,57,000 towards the cost of two generators which 
had been commissioned during the assesment year 
1981-82. In the assesment for the assessment year 
1981-82, the assessee was allowed depreciation and 
investment a~owance totalling 50 per cent of the cost 
of R s. 17,58,204 in respect of one generator. The 
entire cost of the second generator amounting to 
Rs. 17,27,503 was allowed in the same assessment 
year 1981-82 as revenue expenditure under orders 
of the Appell:;ite Commssioner. As the original cost 
of .the generator costing Rs. 17,58,204 was not re
duced by proportionate subsidy (Rs. 1,80,072 to 
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arrive at the actual cost for purpose of granting de
preciation and investment allowance, there was excess 
grant of those allowances by R s. 90,036 in the assess
ment year 1981-82 (being 50 per cent of the pro
portionate subsidy received amounting to R s. 1,80,072) 
and consequent excess allowance of depreciation of 
Rs. 27,010 in the assessment for ·the assessment year 
1982-83. Further, as the entire cost of the second 

'generator (Rs. 17 ,2 7 ,503) was already allowed as 
revenue expenditure in the assesr.lent for the assess
ment year 1981-82 and the assessee in the subsequent 
year received subsidy for the same, proportionate 
subsidy received amounting · to R s. 1,76,928 
should have been treated as income and charged to 
tax in the assessment year 1982-83. Omission in 
th is regard led to underassesment Qf income of 
R s. 1,76,928 for the assessment year 1982-83. T he 
mistake resulted in aggregate underassessment of m
come of Rs. · 2,93, 974 during the nssessment years 
1981-82 and 1982-83 and a consequent tax : under
charge of Rs. 2,05 ,568 ( including penal intem;t of 
Rs. 37,365 for the assessment year 1982-83). 

The Minisrry of F inance have accepted the mistake. 

(g) In the case of a companv in respect ,of the 
previous year relevant to the assessment year 1982·83 
a part of the cost of machinery for its new unit.> was 
met by a subsidy of Rs. 12,75,000 received from the 
Central Governm,ent. T h is amount of subsidy should · 
have been deducted from the original cost of plant 
and machinery to arrive a t the 'actual cost' on which 
depreciation (including additional depreciation) is to 
be computed. But this was not done by the depart
ment and depreciation was calculated on the origin&l 
cost of plant and machinery. This omission resulted 
in excess allowance of total depreciaticr. of 
Rs. 1,91,250 including additional deprecbtion of 
R s. 63 ,750 and consequent excess carry forward of 
unabsorbed depreciation by Rs. 1,91.250 for the 
assesment year 1982-83 invblving potential tax effect 
of R s. 1,07,818. 

The department h as accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (D ecember 1986). 

(h) In the assessment for the assessment year 
1984-85 completed in December 19841 a private 
limited company was allowed depreciation and invest
ment allowance of Rs. 67,161 and Rs. l ,11 ,937 res
pectively on plant and machinery costing R s. 4,47,748. 
The company had received R s. 4,97,413 as subsidy 
from the State Government under the State subsidy 
scheme. Accordingly the "actual cost" of the plant 
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and machinery to the assessee was "nil" and no de
preciation and inwstment al!ow,mct: was r.dmissible. 
The incorrect allowance of depreciation and investment 
allowance aggregating to Rs. 1,79,098 resul ted in 
underassessment of income of Rs. J ,79,098 and a short 
levy of tax of Rs. l ,_12,830. 

The department has accepted the objection. 

The comments of the Ministry of F inance on the 
paragrap h. are awaited (December 1986) . 

(i) An assessee company received investment sub
sidy of Rs. 12,18 000 and Rs 2,82,000 from the Cen
tral Government in respect of its fixed assets viz., land, 
buildings plant and machinery and other electrical 
installations in the previous year relevant to the 
assessment years 1980-81 and 1981-82 respectively. 
While completing the assessment~, the actual costs 
of the depreciable assets were n r L reduced by · the 
amoun ls of such subsidies. 

F urther, although no depreciation is allowahle on 
land as per Income-tax Rules, 1962, the same was 
allowed incorrectly at one per cent on leasehold land 
in the assessment yearn 1981-82 :.ind 1982-83. In the 
assessment year 1982-83 d preciation was ~lso allowed 
erroneously at 30 per cent on the written down value 
of vehicles instead of at the prescribed rate of 20 per 
cent as claimed and allowed in ear1ier years. The 
omissions resulted in excess allowance of depreciation 
of Rs. 1,94,407, R s. 1,99,590, Rs. 2,34,249 and 
R s. 1, 72, 757 wirh consequent excess carry forward 
of unabsorbed depreciation by like amounts for the 
assessmen t years 1980-8 1, 1981-82, 1982-83 and 
1983-84 rcspectviely involvi1:g a total potential tax 
effect of Rs. 4,5 1,566. 

T he Ministry of Pinance have accepted the mistakes. 

(j) F or the assessment years 1980 .. 8) to 1982-83, 
a company claimed depreciat ion on electr ic machinery 
(H ot dipped plant) at 20 per cent instead of the 
admissible general rate of 10 per cent, there being no 
specific rate of depreciation for this .type of assets. 
fhe department in completing the assessments for the 
assesment years 1980-8 l and 1981-82 disallowed the 
assessee's claim and allowed depreciation on electric 
machinery at Io· per cent. In the assessment for the 
assessment year 1982-83 (assessment made in MarC'h 
1985) the department, however, allowed depreciation 
thereon at 20 per ccht on the value as shown by the 
assessee ·without making any adjustment for deprecia
tion disallowed in assessment years 1980-81 and 
1981-82. This led to excess allowance of deprecia
tion of R~. 1,68,507 in assessment year 1982-83. 
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F urther, a subsidy of R s. 5,00,000 received in the 
previou~ year relevant to the assessment year 1982-83 
from Government towards purchase Qf a diesel gene
rating set was not deducted to arrive a t the actual 
cost thereof for the purpose of allowing depreciation 
thereon. This led to further excess allowance of 
depreciat ion of R s. 75,000 in rhe assessment year 
1982-83. As the asssessment resulted in a loss the 
total excess allowance of depreciation of Rs. 2,43,507 
in the asssessment year 1982-83 resulted in excess 
carry forward of loss by tbe same amount involv
ing a potential tax effect of Rs. 1,37,277. 

The Ministry of Finance have accepted the m is take. 

(k) In the previous years relevant to the assessment 
years 1980-81 and 1981-82, a tea company received 

subsidy of R s. 5,69,950 and R s. 4,28,813 from the 
West Bengal Government, H ousing Board towards 
cost of construction of the workers quarters. 
Accordingly, in computing the depreciation (both 
norma1 and initial) on the aid asset, the subsidy of 
Rs. 5,69,950 and R s. 4,28,8 13 reimbursed to the 
assessee was required to be deducted from the cost 

·Of the· assets. Wh~e completing the assessment for 
the assessment year 1980-81, the assessing officer made 
no deduction of the subsidy of R s. 5,69,950 and that 
for the assessment year 1981-82 deducted only an 
amount of R s. 2,45,845 c ut of the total subsidy of 
R s. 4,28,813. The mistake resulted in excess 
allowance of deprecia tion by Rs. 2, 70,727 and 
Rs. 1,26,449 in the assessment years 1980-81 and 
198 1-82 respectively leading to aggregate under 
assessment of business income by Rs. 1,58,870 
(40 per ce~t of R s. 3,97,176) with consequent tax 
undercharge of R s. 1,16,806 (including surtax under
charge of R s. 22,874) for the two assessment years. 

The comments of the M inistry of Finance on the 
paragraph are awaited (D ecember 1986) . 

(l) I n computing the income from business, the 
Income-tax Act, 1961 , provides for depreciation on 
building, plant and machinery and furniture owned by 
the assessee and used for the purpose of business. 
The Act further provides that where full .effect to 
the depreciation allowance cannot b e given in any 
previous year, the allowance or part of the allowance 
to which effect . has no t been given, as the ca'se may 
be, can be carried forward for adjustment in the 
following assessment years. H owever, under a new 
provlSlon inserted by the Finance Act, 1975 
regarding the computation of business income of 
non-resident shipping companies, the above provisions 
regarding allowance of depreciarion are spec.ifically 



made applicable and the unabsorbed depreciation for 
earlier years will not be allowed in detcrminincr thr 

. "' 
profits and gains for the assessmen t year 1976-77 and 
subsequent years. 

The assessment of a non-resident shipping com pany 
for the assessment year 1974-75 was revised in 
January 1982 determining a business Joss of 
Rs. 11,81,500 and unabsorbeu depreciation of 
Rs. 54,24,513. The same was carried forward and 
set off against the income for 1976-77 in the revision 
·made in March 1982 and the business Joss of assess~ 
ment year 1974-75 to be carried forward for set off 
was indicated as R s. 14,15,266 which was subsequently 
adjusted in the assessment years 1978-79 
(Rs. 11 ,31,674) and 1979-80 (Rs. 2,83,592) in 
November 1983. It was noticed in audit (January 
1985) that the loss of Rs. 14,15,266 for the assess
ment year 1974-75 carried forward from the 
assessment year 1976-77 included a business loss of 
Rs. 11,91 ,500 onJy and the balance of Rs. 2,33,766 
represented unabso_rbed depreciation. F ollowing the 
revised provision of the Act applicable from the 
assessment year 1976-77, only the business loss of 
Rs. 11,81,500 should have been set off and the 
incorrect adjustment also of the unabsorbed 
depreciation of Rs. 2,33,766 resulted in short levy of 
tax of R s. 1,75,910 in the assessment year 1979-80. 

The Ministry of Finance have accepted t he mistake. 

(m) The total iocome of er company for the 
assessment year 1976-: 77 completed in S ptember 
1980, was determined a t a loss of R s. 16,45,663 being 
unabsorbed depreciation. Out of this, a sum c f 
Rs. 13,67.,331 was set off in September 1980 against 
the income for assessment year 1977-78 reducing the 
income of ·that assessment year to nil and the balance 
of unabsorbed depreciation of Rs. 2,78,332 was 
carried forward for set oil in later years. Both the 
assessments for the assessment years 1976-77 and 
1977-78 were later revised. The assessment for 
assessment year 1976-77 was revised in January 
1982 reducing the unabso rbed depreciation from 
Rs. 16,45,663 to R s. 14,52,24· l and_ the same was 
fully set off in March 1985 against the revised total 
income for the assessment year 1977-78. Although 
there remained no unab.;orbed depreciation to be 
carried forward in respect of the assessment year 
1976-77 , a sum of R s. 2,78,332 was set off in March 
1985 against the income for the assessm c-n t year 
1980-81 on account of unabsorbed depreciation for 
the assessment yeat 1976-77. This mistake resulted 
in underassessment of income by R s. 2,78,332 in the 
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assessment year 1980-81 with tax undercharcre of 
"' Rs. 2,60,609 including interest of Rs. 66,124 for 

delayed submission of ret,urn and short payment of 
advance tax. 

The department bas accepted the objection. 

The comments of the Mi!listry of Fi nance on the 
paragraph arc awaited (December 1986) . 

2.34 lncortect grant of additional depreciat10n 

Under the Income-tax Act, 196 1, as amended by 
the Finance (No. 2) A ct, 1980, a further deduction 
is allowed by way of addiiion.aJ depreciation in respect 
of new plant or machinery installed after 31 M arch 
1980 but before 1 Apiil 1985, the additional sum 
being equal to one half of the normal depreciation in 
respect of the previous year in which such plant or 
machinery is installed or if the plant o r machinery is 
first put to u se in the immediately succeding previous 
year than in respect of that previous year. T he Act 
further provides that no d t!duction by way of additional 
dcp~eciation shall be allowed in respect of any office 
appliances. 

(a) In the assessment of a company for assessment 
year 1982-83 completed in March 1985, the assessing 
officer allowed additional depreciation of R s. 5,30,100 
on D ata 'Processing Computers. While disallowing 
the claim 0of investment allowance of the com pany the 
assessing officer had treated these as sophisticated 
oflice appliances. H~ had, howeve;-, failed to app'!y 
this finding while exam ining the admissibility of , 
additional depreciation. The incorrect allowance of 
additional depreciation resulted in underassessment of 
income by R s. 5,30,100 \\ith conseq uent shor t levy 
of tax of Rs. 2,98,844 . 

The Minist'ry of Finance have accepted the objection. 

(b) In the assessment of ct company engaged in 
the production of metal and alloy steel for tl1e 
assessment year 1982-83 completed in March 198), 
additional depreciation of R s. 10,26,442 was allowed 
at seven and a half per cent of the cost of machinery 
and plant instead of at f:ve per :;cnt amounting to 
R s. 6,84,294. This resulted in the excess allowance 
of additional depreciat ion of Rs. 3,42,148 and a 
potential short levy of tax of R s. 2,10,4 20. 

The Miuistry of Finance have accepted the mistake . 

( c) A private industrial company in its assessment 
for the assessment year 1982-83 completed in January 
1985 was allowed additional depreciation of 
Rs. 4,36.254 (being 50 per cent of the n ormal 
depreciation of Rs. 8, 72,507) on the value of 
machinery and plant as at the' end of tbe
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- year on 30 April · 1981. · The value of machlnccy and 
plant (Rs. 43,62,536) was made up of the opening 
value as at the commencement of the accountina vear 
(Rs. 40,55,872) a's well as the value of additions"'n:;adc 
during the accounting year (Rs. 8,87,264) less .central 
subsidy R s. 5,80,600. 

A scrutiny of the assessment records revealed that 
machinery valued at R s. 36,69,3% had been acquired 
and in·staUcd by the company before 31 March 1980. 
As the condition for the gr!l.nt of the additional 
depreciation regaraing ·1 n~ta-Jlation of the ·machinery 
after 31 March 1980 was no t fulfi lled, the grant of 
addit ional depreciation was not in order. This 
resulted in excess carry forward of depreciation of 
R s. 3,66,940 involving a potential tax effect of 
Rs. 2,06,862 for the assessment year 198~-83. 

The case was checked by the internal audit party of 
the department but the mistake was not detected ·by 
it. 

T he Ministry of Finance have accepted the mistake. 

( d) A company incurred du~ing the assessment 
years 1981-82 and 1982-83, considerable capital 
expenditure on account of modernisation, modification 
·and replacements in its various manufacturing units. 
All ~;uch expenditures appear to have been made in 
relation to the old plant and machinery installed in 
the previous years relevant to the assessment years 
1977-78 to 1979-80 .or even earlier. In the assess
ments for' the assessment years 1981-82 and 1982-83, 
the ass-:-ssing officer allowi:!d addi tionai depreciation 
of Rs. 81 ,200 and R s. 1,32,729 respectively on the 
additional expenditure incurred during the relevant 
previous years · on the above modernisation,. 
modificatio.n a nd replacement of plant and machinery 
as cla imed by the ass~ss~e. A s the additional 
expenditure so incnrred did not bring into existence 
any new plant or machinery but merely increased the 
life and efficiency of the existing old plants the same 
did not qualify for the additional depreciation. The 
incorrect allowance of additional depreciation of 
R s. 81,200 and Rs. 1,32, 729 resulted in under 
assessment of business income by the same amount 
with consequent aggregate tax undercharge of 
Rs. 1,22,836 in the asses<>ment years 1981-82 and 

1982-83 . 

The comments of the Ministry of F ih,ance on the 
paragraph are awa_ited (December 1986). 

(e) An asscssee, a company in which the public 
;:ire substn!Jtially in tere.:;ted installed new machineries 
and plant valued at R s. 36,36,13,024 in the. previous 
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year relevant to the assessmc:nt year 1981-82. 
Though the additional depreciation of Rs. l ,81,80.so4 
wa's deducted in determining the written down value 
of the machineries and plant at th~ encl of the assess
ment year 1981-82 for the purpose:> of allowance of 
depreciation for rhe succeeding assessment year 
1982-83. The same was not done by the depar tment 
for the purposes of extra shift ~llowance and extra 
shift allowa'n ce was allowed l:lascd on the increased 
written down value of rhe olant and machi1rnries in 
the assessment year for tbe succeeding a~sessment year 
1982-83 completed in Februarv 1985. The m istak e 
resulted in excess allowance of extra shift allowance 
of R s . . 15.20.922 for the assessment year 1982-83. 
As t'he assessee company bad no positive income in 
the a~sessment year 1982-83 the sum of Rs. 15.20.922 
~vas allowed to be carried forward in excess r

0

esulting 
m short levy of tax of R s. 8,57,420 (po tential) . 

The Ministry of Finance have ~cceptede the mistake. 

(f) In computing the business income of a 
company for the a'ssessment year 1981-82 (assessment 
made in March 1985) the departmen t allowed normal 
depreciation of Rs. 2,13,90,092 as per statement of 
computation furnished by the assessee. In addition, 
a further deduction of R s. 6,30,379 was also allowed 

' •• 

.?Y way of additional depreciation, particulars regardJ 
mg computation of wh ich were not on record. 
However, as per par ticulars furnished by the ·a ssessee I 

~ . . . . 
m suppor t or ns claim for in vestment allowance the 
total value of plant and machinery imtalled du ring 
the relevant previous year was R s. 74,23 ,175 on the 
basis of which additional depreciaticn allowable to 
t he assessee worked out to Rs. 4,25,221 only against 
Rs. 6,3Q,379 allowed by the department. There was 
thus an excess allowance of aditional depreciation of 'I 

Rs. 2,05,158 in rhe assessment year 1981-82 and . 
excess carry forward of unab'iorb~d dep.rcciation · 

0

by • 

the same amount, as the <isse~smcnt had resulted in 
a' loss involving potential tax effect of R s. 1,21,300. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (D ecember 1986). 

2.35 Mistake in allowing termina.f depreciation 

U nder the I ncome-tax Act, 196 l , in t he case of 
any building, machinery, plant and furniture which 
is sold , discarded, demolished er d:!stroyed in the 
previous years, the amount by which the moneys 
payable in respect of such building, machinery, plant 
or furniture together with the . amount of scrap value, 
if any, falls short of the written down value thereof 

should be allowed as deducti911. 

-- - ..... 



In the assessment of a privgte limited company for 
tbe assessment year 1982-83 completed in October 
1982 (revised in March 1985), the assessing officer 
while allowing terminal depreciation on machinery 
costing Rs. 3,06,312 pur:::hased during the years 1974 
and 1975 and which was discartled during the year, 
did not take into account the initial depreciation 
amounting to Rs. 60, 126 allowed during the assessment 
year 1977-78. This resu lted in terminal depreciation 
being allowed in excess by Rs. 60,126 a nd a shor t 
levy of tax of R s. 36,980. 

The Ministry of Finance have accepted the mistake. 

2 .36 Incorrect grant of extra deprccialion to lzoie/s 

Under the Income- tax Act, 1961, Indian Companies 
engaged in tbe hotel business were entitled to 
deduction from their b usiness income on acc:.ount ot 
development rebate as a percentage of the cost of 
plane and machinery installed in premises used by 
it a's a hotel. provided such hotel is for the time being 
approved by the Central Government.· However, the 
provisions relating to development rebate were 
abolished (except in certain cases) with effect from 
1 June 1974 and after 1 Jun~ 1977, development 
rebate .is not admissible. T he provisions in the 
Income-tax Act relating io development rebate have 
thus become otiose. 

The Income-tax Rules, 1962, provided for an extra 
allowance of deprecia'tion of an amount equal to one 
half of the normal allowance in the case of plant and 
machinery insta lled by \Ul assessec, being an Indian 
company in premises used by it as hotel "here such 
hotel is for the time being approved by the Central 
Government for the purpose of grant of development 
rebate. 

With the withdrawal of the deduction on :.ccount 
of development rebate (except in certain cases) with 
effect from J June 1974 and the total withdrawal 
of the same with effect from 1 June l977, there could 
be no approval by the Central Government to hotel s 
for the purpose. As tb ..:r~ cannot be any approval 
under provisions which arc non-existent and in the 
absence of amendment Lo the Rules suitably, the cxtrn 

• allowance of depreciation in respect of plant and 
machinery installed in the premises of hotels will not 
be admissible. 

While completing tbe assessment of a widely-held 
company for the assessm.:nt year 1979-80 in January 
1982 (revised in January 1984) the :issessce company 
was allowed a sum of R s. 2.21,404 being extrn depre
ciation in respect of a hotel run by it based on the 
approval given by the Government of India in July 
1974. I t was pointed out in audit (January 1986) 
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thar as the provisions relating to grant of development 
rebate had been abolished with effect from 1 J'l.Jne 
1974, the grant of extra depreciation of R s. 2,21,404 
iu respect of approved hotel was not in order. The 
incorrect allowance resulted in under assessment of 
income of R s. 2,21,404 and sborr levy of tax of 
Rs. 1 ,30,902. 

The department stated that the provisions relating 
to the grant of development rebate had not been 
omitted from the Act and that the approval by the 
Central Government contemplated under the Act was 
al so not withdrawn. Though tbe provisions relating 
to the grant of development rebate bad not altogether 
been deleted from tbe Act, they have become 
inoperative after the said date when the provisions 
do not exist, and approval und~r the provisicns aJso 
lapses since the phraseology used in the Act / Rule is 
"that the hQtel is for the time being approved by 
Cent ral Government", it thereby means that the 
appl'Oval must be legally en forceable dUJ"ing the 
relevant previous year. 

The comments of the Ministry of Finance on th~ 
paragraph are a\yaited (December 1986). 

2.37 Incorrect al/owanc~ of extra shift depreciati<m 

In the case of p lant and machinery, extra shift 
depreciation allowance is g iven where a concern claims 
such allowance on account of double or triple shift 
working. At the instance of audit, it was clarified 
by the Ministry of Finance in September 1966 tha t 
extra shift allowance should be granted only in respect 
of machinery which bas actua lly worked extra shift 
and not in respect of all machinery of the concern 
which has worked extra shift. Similar instructions 
were issued by the Central Board of Direct Taxes in 
December 1967 pointing out that extra shift allowance 
was being granted without verifying as to how many 
days the plant and machinery bad ac tually worked 
extra shift. 

In September 1970, the Board iss ued instructions 
in mo.dification of their instructio.ns of D ecember 1967 
stating that where a concern has worked double shift 
or triple shift, extra shift aUowance may be allowed 
in respect of the entii'e plcrnt a nd machinery u sed by 
the concern without making any attempt to determine 
the number- of clays for which each machine bad 
actua lly worked double er triple shift during the 
relevant previous year. T hese instructions ran counter 
to the instructions of Septe.mba 1966 issued at the 
instance of a udit and as such grant of extra shift 
allowa11cc for the cmicern as a whok wit hout reference 
to each mac11inery, is not in accordance "~ th the law. 
The Board was accordingly requested in July 1971 to 



- re-examine the question. The Board, however, 
repeated the instructions in their circular of March 
1973. On a reference ~eeking their advice, the 
Ministry of Law opined in F ebruary 1978 that if in 
any pcrrticular year any particular machine or plant 
was not at all used even for a day, the normal 
depreciation allowance was net admissible and as a 
corollary thereto extra shift depreciation would not 
be ad missible and suggested that the Board's 
instruction of September 1970 should be modified. 
It followed from the Law Ministry's advice that 
depreciation both normal and extra shift should be 
ca lculated not for the entire concern but with reference 
to the various items of machinery and plant. 

In •January 1979, the Board inforn1ed audit that 
extra shift allowance is allowed as a percentage of 
the normal depreciation and where no normal 
depreciation has been allowed on any particular 
machinery, because it has not worked even for a day, 
no extra shift a llowance would become allowable on 
it. They. crdded that the Board's instructions of 
September 1970 would not require modification even 
in the light of Law Ministry's advice of February 1978. 
It was pointed out to the Board in March 1979 that 
the Act allows depreciation only in respect of plant 
and machinery end not for a concern so that 
calculation of extra shift allowance on the basis of 
number of days for which the concern as a whole 
has worked extra shift, would be contrary to the 
provisions of the lncome-rax Act. The Board agreed 
in April 1979 to examine whether the instructions 
would require any modification. In Jane 1981 also 
the M inistry informed audit that the matter was under 
consideration in consultation with the Ministry of Law. 
The Board were again requested in June "1982 to 
review and revise their instructions of September 
1970. 

The point came before different High Courts on a 
number of occasions. The Madras High Court held 
in September 1981 that the Income-tax Officer has 
to apply his mind and exmnin~ whether the machinery 
owned by the assessee bas been used by ·him in extra 
shift. As long as the particular machine bas worked 
extra shift, it would be eligible for extra_ shift allowance 
on the number of days it has worked. Earlier, the 
Calcutta and Allahabad High Courts had also held 
in 1968, 1972, 1974 a nd 1980 that the extra shift 
allowance has to be calculated in proportion to the 
number of days the plant and machinery had actually 
worked and not on an amount equal to the full amount 
of normal depreciation. In fact these two H igh Courts 
had held even prior to the issue of Board's instruct ions 
of September 1970 that the extra shift allowance 
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should be allowed proportionately for the actual 
number of days the machinery had worked. In all 
these cases, the depattmcnt presented its case and 
succeeded in obtaining the Court's verdict that the 
extra shift allowance is to be allowed on ly for the 
number of days the plant and machinery has worked 
double or triple shift. There is no judici~l decision for 
the opposite view taken in the Board's instructions of 
September 1970. 

The non-maintainability in law of Board's 
instructions of September 1970 was again pointed out 
to the Board in May 1984 suggesting issue of revised 
instructions which would be in conformity with the 
Act crnd judicial pronouncement<;. 

In February 1985 the Board issued instructions 
directing the assessing_ officers to grant extra shift 
allowance on plant and machinery calculating the 
same with reference to the working of a factory 
situated at a place and not with reference to the 
number of days each plant and machinery has worked. 
These instructions further provide that where a 
concern has more than one factory the extra shift 
allowance will be regulated for each factory in the 
above manner. The revised instructions are still not 
in conformity with the provisions of the law. Further, 
these instructions have also serious revenue 
implications to the Government and accordingly the 
mcrtter was again referred to the Ministry of Finance 
in May 1985. 

The MinisL,ry of F inance while reiterating tlieir 
earlier stand added that the instructions issued were 
under the authority vested in them by Section 119(1) 
of the Act and aimed at simplifying the calculations 
of the aHowance, keeping in view the administrative 
difficulties experienced in th~ field . 

Under the Act the basic allowa-nce in normal 
depreciation is related to the working of each 
machinery and plant and not to the .concern as a 
whole. 

The extra allowance is a proportion of the normal 
allowances. The Act and the Rule3 thus envisage the 
working of the extra allowance with reference to each 
machinery and plant. Section• 119( 1) unlike Section 
295 (2)(d) , empowers the Board to issue instructions 
for the pro{1cr administration of the Act and such 
instructions should, however , be \Vithin the framework 
of the Act and cannot over-ride the provisions of the 
law. 



The Ministry was, therefore, i-.~quested (August 
1986) to review the instructions of February 1985 
to fall in line with the law and the judicial decisions 
on the suhjcc!:. if necessary in consulta.tio1: wi th the. 
1"1inistry of Law. 

While not accepting the audit objection, the 
Ministry of Finance have stated (November 198'6) 
that the validity of the instructions of February 
1985 are under recorlsideration of the Board. 

. A few case3 where extra shift allowance was in
correctly nHowed were reported in the Report of the 
Comptroller and Auditor General of India for the 
years 1982-83, 1983-84 and 1984-85. Details of 24 
rep'resentati•·e cases noticed during the year under 
report having a total revenue implicatio111 of 
Rs. 1,15,40,879 µre given below : 

(i) During the previous year ending 30 June 1981 
relevant to the assessment year 1982-83 a company 
purchased certain items of plant and machinery aud 
claimed extra shift depreciation for triole shift work
ing equal to normal depreciation. Whik completing 
the assessment in January 1985, the Inspecting 
A ssistant Commissioner (Assessment) allowed the 
extra. shift depreciation as claimed by the assessee. 
The items of the machinery were commissioned on 
various da!:e~ between 11 February 1981 and 19 June 
1981 and, the1·efore, these bad actualy worked extra 
shift for a period ranging from 12 days to 140 days. 
However, the extra . shift depreciation was not 
limited to the number of days the particular plant 
and machinery lrn~ actually worked extra shift hut was 
allowed in full. The mistake resulted in excess allow
ance of depreci.ation ro the extent of Rs. 38,48,245 
with a potential tax effect of Rs. 21,69,448. 

(ii ) In the Income tax assessment of a widely held 
company, · for the assessment year ] 982-83 and 
1983-84 completed in October 1984 (revised in 
March 1985) , extra shift allowan'ce was allowed on 
the basis of the number of days the concern had 
worked instead of restricting it to the number of days 
for which each plant and machinery had actually 
worked double on triple shift. This resulted in excess 
aJlowance of extra shift depreciation• amounting to 
Rs. 16,93,084 and Rs. 7,27,421 for the assessment 
years 1932-83 and 1983-84 respectively and an 
aggregate short levy of tax of Rs. 16,27,543. 

(iii) A public limited company claimed 
Rs. 35,21 ,669 on account of extra shift allowance on 
the machinery installed in a new unit calculated ac
cording to the working of the concern as a whole for 

102 

the accoun:ting year ending in September 1977 rele
vant to the assessment year· 1978-19. The machinery 
installed in the new unit was commissioned on 1 June 
J 977 and worked for 122 days in multiple shifts, 
whereas the concern as a whole worked for 344 days 
d1'..lrin•g the relevant accounting year. The assessing 
.officer, while ccmpleting the assessment in September 
1982, alfow~d the extra shift allowance in full instead 
of restricting it to Rs. 12,48,964 as admissible on the 
actual i:rnmber of days for which the machinery of the 
new unit had worked in multiple shifts. The mistake 
resulted in' under assessment of income by 
Rs. 22,72,705 and consequent excess carry forward of 
loss to that extent in the assessment year 1978-79 in
volving a potential tax effect of Rs. 13,12,487. 

( iv) In the income-tax assessments of two widely
held companies for the assessment years 1981-82 and 

· 1982-83 completed in De~ember 1984 and February 
1985, extra shift allowance was allowed on the basis 
of the number of days the concern had worked 
ins tead of restricting it to the prop'ortionate nu.mber 
of days each plant and machinery had worked. This 
re'.mlted in excess allowance of extra shift depreciation 
amounted to Rs. 8,08,758 and Rs. 10,58,000 with 
consequential undercharge of tax of Rs. 4,78, 179 
and Rs. 5,96,4 48 respectively. 

(v) In the assessments of a company for the 
assessment yearc:; 1980-81 to 1982-83 completed 
cturing the period Jllly 1984 to D ecember 1984, extra 
shift depreciation allowance was granted at 100 per 
cent of normal depreciation on the basis of triple 
shift working of the factory as a whole. From the list 
of plant ar.<l machinery purchased during the relevan't 
previous year~ it was noticed that these machineries 
purchased iu the middle of the year had not worked 
for full year and on all the days the concern had 
worked triple shift. Accordingly, extra shift depre-

. ciation' allowance on these machineries should have 
been calculated on the basis of the actual number of 
days' the: machmery had worked triple shift. The 
omission r~su1ted in excess allowance of .extra shift 
depreciation. of Rs. 1,79,259, Rs. 1,29,202 and 
Rs. 10,89,091 respectively and underassessment of 
income by the same amount with consequent total 
tax undercharge of Rs. 7,96,352 in the three assess
ment years incJuding penal interest for ·'..lnder estima
tion of advance tax p<\yable of Rs. 1,99 ,517 in the 
asscssm~nt yrat 1982-83. 

(vi) ID' the case of an asscssee company, exf'ra 
shift allowance (triple shift allowance) equal to. the 
normal depreciation on machineries were alfowed 
even tho!.lgh machineries in the spinning department 
worth Rs. 90,75,571 were ~'Stalled only on 28 March 



-
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1980 at the close of the relevant previous year. 
Actual •)r proportionate tlepreciation extra shift 
allowance on these machineries baised on the number 
of days the machineries worked in triple shift amount
ed to Rs. 1,13,445 whereas full amount uf 
Rs. 13,61.335 was allowed in the assessment for the 
assessment year 1980-81. The mistake resulted in 
grant of extra shjft allowance of Rs. 12,47,890 in
volving tax effect of Rs. 7,17,815. 

(vii) (a) Ju the case of a compaoy extra shift 
allowaoce amounting to Rs. 12,55,785 was allowed 
by the assessmg officer for tbe assessment years 
1981-82 and 1982-83 (assessment made in April 
1984 and December 1984) on plant and machinery 
purchased during the previous years relevant to these 
assessment yt>ars. The plant an•d machinery purchased 
ckIIing these years had not · worked for the entire 
period and extra shilt allowance should have been 
calculated on the basis of the number of days each 
plant and machinery had actually worked irt extra 
shlft. Failure to do so resulted in excess allowance of 
depreciation amounting to Rs. 8,48,366 lcaqing to 
excess r.arry forward of loss by a llke amount for the 
assessment yt>us 1981-82 and 1982-83, involving a 
potential tax effect of Rs. 5,21,745. 

(b) In the case of another company, total extra 
shift allowance amountlllg to Rs. 12,77,894 was 
allowed by the Income-tax Officer for the assessment 
year 1982-83 (assessment made in• March 1985) on 
plant and niachincry. The aforesaid allowance, how
ever, included extra shift depreciation on plant and 
machinery purchased during the previous year rele
vant to thi<> assessmerrt year. The plant and machinery 
purchased during this previoos year had not worked 
for the entire period and the extra shift allowance 
should have been calculated on the basis of number 
of days cad1 plant and machinery had actually work
e<;J extra stcift. There was as a result excess allowance 
of extra shift depreciatioO' amounting to 
Rs. 1,30,598 Jeadmg to excess carry forward of loss 
by the sam~ amount for the assessmen t year 1982-83 
involving a potential tax effect of Rs. 73,623. 

(viii) ln the previous year relevant to the assess
ment year 1981-82, a company acquired plant and 
machlnery worth Rs. 3,52,74,582 al1'd claimed extra 
shift depreciation on such machineries for 
Rs. 35,27,458. But said machineries did not work in 
multiple shifts for the full year. T11e a~1ditors in their 
report stated that extra shift depreciation of plant 
and machinery installed durin•g the year and cal-
culated on the basis of actual multiple shift working 
would go to reduce depreciation by Rs. 5,00,900. The 
assessing · officer, however, allowed in assessment t ':lc 
S/ 17 C&AG/86-15 
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extra shlft allowance on the basis of multiple shift 
working of the concern! and did not calculate the 
extra shift depreciation on the ba!.is of actual number 
of days the plant and machinery actually worked . in 
multiple ~hift&. This resulted in OJnqer assessment of 
income by about Rs. 5,00,900 Jeading to carry for
ward of loss of aa.identical amount involving a poten
tial tax effect of Rs. 2,96,152. In the absence of foll 
particulars the exact amount of extra shift deprecia
tion allowable could not be ascertained in audit. 

(ix) Cn the assessments of two companies-one 
for the assessment year 1981-82 and the other for 
the assessment year 1980-81, extra shift allowan•ce 
equal to normal depreciation amounting to 
R s. 7,44,524 and Rs. 1,65,170 respectively was 
allowed on plant and machinery added during the 
year for working in three shifts. It was noticed that 
plant an'd machinery purchased during the year could 
work multiple shilt at best for only 3 to 183 days 
in the case of the first company and 5 to 295 days in 
the case of the other company during the rekvant 
previous years. As the machinery did not work in 
triple shift on all the days the concern' had worked, 
the extra shilt allowance should have bee~ calculated 
on tbe basis of the actual number of days the machi
nery bad worked extra shift. On this basis ~xtra 

shilt allowance to the extent of Rs. 1,15,?09 and 
Rs. 59,757 only was admissible as against 
Rs. 7,44,524 and Rs. 1,65,170 respectively allowed 
by the department. This resulted in excess allowance 
of extra shift depreciation by Rs. 7,34,028 in the case 
of the two companies with consequent tax under
charge of Rs. 4,33,994 for the two assessment yea'rs. 

(x) During the previous years ending 30 June 
1980 and 30 June 1981 relevant to the assessmerrt 
years 1981-82 and 1982-83, a company in which the 
public are substantially interested pmcbased certain 
items of plant and machinery and claimed extra shift 
depreciation equal to 110rmal depreciation. While com
pleting the assessments for the two assessment years 
in June 1984 and March 1985, tl1e assessing officer 
alowed th~ extra shift depreciation as claimed by the 
assessee company. It was noticed in audit in Feb
ruary 1986 that the plant an•d machinery were ac
tually purchased in dif(erent months during the course 
of the respective previous years, and the macrunery 
had worked for a perioµ ranging from 2 days to 243 
days. A few machineries had worked for as small a 
period as 2 days, 4 days, 6 days, 9 days, 42 days etc. 
Therefor0, rn the light of the judicial pro9ouncement, 
the allowan·ce of extra shilt allowance at an amount 
equal rn th•· normal depreciation · was not in order 
anrl the clairn should have been regulated wlth refer
ence to the actual number of days the plant and 



· machinery had actualy worked extra shift. The omis
sion to do so resulted in excess allowance of depre
ciation aggregating to R s. 3,78,674 involving short 
levy of tax of Rs. 2,14,218 for the two assessment 
years. 

(xi) !n the case of a public limited company, in
come for the assesmen't year 1983-84 was computed 
in February 1~85 at a loss of Rs. 1,09,60,030 which, 
besides uDJbsorbed normal depreciation included 
extra shift allowance amounting to Rs. 13,39,472. 
The extra shif1 allowance allowed in' respect of machi
nery and phnt was worked out on the basis of the 
concern having worked double or triple shifts. Since 
some of the machinery and plant wen~ installed during 
the relevam p1evious year between February 1982 
and December 1982, they had not worked for the 
entire period tbe concern had worked extra shift, and 
extra shift allowance in respect of such machinery 
and plant was accordingly allowable proportionately 
on the basis of actual n'Umber of days they worked 
double shifr and triple shift. The extra shift allow-
ance admissible on this basis worked <.mt to 
R s. 10,02,767 only. Thus, the excess allowance of 
Rs. 3,36,705 led to excess compmation and carry 
forward of loss, being unabsorbed depreciation to 
that extent involving a poten'tial tax effect of 
R s. 1,89,817. 

(xii) A private limited company installed machi
nery . worth R s. 33,21 ,992 during the previous year 
(ended ~O June 1980) relevant to the assessment 
year 19Rl-82, of which machinery worth 
R s. 32,41 ,009 was purchased after 1 April 1980. The 
assessee company claimed extra shift dep(eciation 
amounting to Rs 4,86,150 being lCO per cent of 
depreciat!on aliowance for triple shift working. In the 
assessment made in September 1984, the extra shift 
allowanl!e was not limited to the number of days the 
machinery had actually worked extra shift but was 
allowed in fol l. The excess allowance resulted in under 
assessme1rt of income by Rs. 3,24,100 with a conse
quent short levy of tax of Rs. 2,09 ,044. 

(xiii) In the case of an assessee, a domestic public 
limited compar.y, the extra shift allowance equal to 
normal depreciation of Rs. Z,54,459 and Rs. 1,09,683 
was allowed for the assessment years 1978-79 and 
1979-80 resJ.1ectively, in respect of plant and machi
neries co-,;tin•g R s. 16,96,394 installed on 30 and 31 
March of the p revious year ending March 1978 and 
costing R s. 10,96,834 which were installed on 
9 January, 15 February, 25 March, 30 March -and 
31 March of the previous year ending March 1979. 
The assessing officer allowed full extra shift allowance 
for the entire. co1teern irrespective of the number. of 
days the machinery worked in extra shift against 
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which the extra shift allowance allowable with refer
ence to date of installation and actual number of days 
the machinery worked extra shift was R s. 1,227 and 
R~. 4,287 respectively. The mistake resulted in excess 
allowance of extra shift allowartce with under assess
ment of income of R s. 2,53,232 and Rs. 1,05,396 
respectively for the assessment y'!ars 1978-79 and 
1979-80 and a consequent short levy of tax of 
Rs. 2,07,107 in aggregate. 

(xiv) A public comi:tany made additions of 
Rs. 26,93,753 to plant and machir:ery dming the 
previous year relevant to assessment year 1981-82 
and claimed total depreciation thereon amounting 
to Rs. 9,87,907 comprising of normal depreciation of 
Rsfl 3,95,163, additional depreciat ion of Rs. 1,97,581 
an'd extra !:hift depreciation for tnple shift equal to 
normal depreciation of R s. 3,95,163. The same was 
allowed in the assessment by the Inspecting Assistant 
Commissioner (Assessment) in February 1985. Since 
additional depreciation is admissible on plarrt and 
machinery put to use after 31 March 1980, it was 
likely that the machineries were installed and put to 
use after that date. The previous year having ended 
on 30 June 1980, the machineries could not have 
worked extra shift in• the previous year for more than 
3 months. The actual dates of purchase were n9t 
available. Even assuming that the machineries were 
installed and ptJt to use on 1 April 1980 the totaJ 
extra shift allcwance for triple shift with reference to 
the number of days of the working of machineries 
would work out to Rs. 98, 790 as agairtst 
Rs. 3,95,163 allowed in assessment. The excess allow
ance of R s. 2,96,373 resulted in und~r assessment of 
income by a like amount and short levy of tax of 
Rs. 1,75,231 in assessment year 1981-82. 

(xv) In the assessment of a comparty for the 
assessment years 1981-82 and 1982-83 (as&essment 
made m August 1984 and last revised in July 1985) , 
t~iple shift depreciation equal to normal depreciation 
amounting to Rs. 20,67,742 an'd R s. 18,08,344 res
pectively was :illowed on plant and machinery for 
triple shift working thereof. As however, the concern 
worked tnplc shift for lesser number of days than the 
normal number of workin'g days of the factory, the 
triple shift allowance should hav-! been calculated in 
the propmtion the oomber of day<; of triple shift 
working bar¢ tu the normal number of working days 
of the concern durin•g the previous year. The mistake 
resulted in excess allowance of triple shift deprecia
tion of Rs. 8,761 and R s. 1,27,481 for the assessment 
years 1981-82 and 1982-83 respectively leading to 
tax. undercharge of R s. 5,179 for the assessment yea.I 
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1981-82 and excess carry forward of Joss of 
R s. 1,27,481 for the assessment year 1982-83 irr
volving a potential tax effect of Rs. 71,868. 

(xvi) In the assessment of a widely held company 
for the assessment year 1982-83 (previous year ending 
31 December 1981) completed at a' Joss of 
Rs.. 24,62, 734 in December 1984, extra shift 
allowance of Rs. 49,22,763 on new machinery and 
Rs. 98,937 on electric fitting equal to the normal 
depreciation was allowed for triple shift working of 
machinery valued at Rs. 1,85,55,693. The machinery 
was installed on va;rious dates between 20 January 
1981 to 31 December 1981. Thus some machinery 
had workea only for one day in the previous year out 
of 300 days, the factory had worked triple shift during 
the previous year. If the extra shift allowance had 
been restricted to the number of days the machinery 
had actually worked, the amount of allowance 
admissible would be only R s. 31,22,261 on new 
machinery. Under the provisions of Income-tax 
Rules, no extra shift allowance is admissible on 
electric fittings. The extra deduction resulted in 
excess computation of loss by Rs. 18,99,439. Further 
instead of deducting the income frqm house property, 
Jong term capital gains etc. amounting to Rs. 3,83,086 
from the business loss of Rs. 20,79,648, it was added 
to the loss. This also led to excess computation of 
loss by R s. 7,66,172. The total excess computation 
of loss of Rs. 26,65,611 would result into a taxable 
income of Rs. 2,02,877 against the loss of 
Rs. 24,62,734 assessed with a short levy of tax of 
Rs. 1,14,374. 

. (xvii) In 5 cases relating to three Commissioners 
at Bombay and Pune the incorrect allowance of extra 
shift depreciation relating to assessment years 1980-81 
to 1982-83 resulted .in im aggregate tax effect of 
Rs. 13,29,980 including surcharge of R s. 68,153. 

2.38 Other cases of extra shift depreciation 
C4llowance 

(a) Under the Income-tax Rules, 1962, extra shift 
depreciation allowance shall be allowed upto a 
maximum of one half the normal depreciation 
allowa'nce where the concern had worked double shift 
and upto a maximum of amount equal to the normal 
allowance where the concern had worked triple shift. 
No extra shift depreciation allowance for multiple shift 
is admissible in respect of machinery and plant against 
which the letters 'NESA' appear in .the depreciation 
schedule in the Income-tax Rules, 1962. 

A public limited company claimed extra shift 
allowance amounting to R s. 5, 10,831 on refreigeration 
unit, cooling tower, boiler and water-works in the 
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assessment year 1981-82 which was allowed by the 
department in the assessment made in July 1984. 
Extra. shift allowance is not admissible in respect of 
these items of machinery as they have been specifically 
excepted by the stipulation of the letters 'NESA' in 
t.he depreciation schedule. Similarly, claim for the 
assessment year 1982-83 am(!unting to Rs. 1,09,726 
was also allowed in the assessment made in F ebruary 
1985. Further, for the above two assessment years 
depreciation on water-works was allowed at 10 per 
cent as against 5 per cent adtni8siblc, leading to excess 
allowance of depreciation of Rs. 28,322 and 
Rs. 22,595. The erroneous allowance of extra shift 
depreciation and normal deQreciation resulted in 
excess computation of loss by R s. 3,39,153 and 
Rs. 1,32,321 for the assessment years 1981-82 and 
1982-83 respectively. 

The department b as accepted th~ objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) The Income-tax Rules, 1962, provide for grant 
of extra shift depreciation for extra shift working of 
plant and machinery depending upon the number of 
days of double and triple shift working of the concern. 
For claiming the deduction, the assessee has to furnish 
the pa-rticulars prescribed i11 the Income-tax Rules. 

(i) In the case of a private limited company there 
was no evidence that it had worked extra shift during 
the previous yea,r relevant to the assessment year 
1980-81 and the assessee had also not furnished the 
prescribed particulars to establish the claim. The 
assessee claimed and the department allowed the extra 
shift allowance on triple shift to the extent of 
Rs. 1,17,833 while completing the assessment for the 
assessment year 1980-81 in December 1981. The 
incorrect allowance resulted in short levy of tax of 
Rs. 1,10,700. 

The department has accepted the mistake. 

The comments of the Miuistry of Finance on the 
paragraph are awaited (be~mber 1986). 

(i i) In the assessment of a company for ~he 
assessment year 1983-84, deduction on account of 
triple shifr allowance equ_al to normal depreciation 
amounting to Rs. 7,57,938 was allowed although the 
company had worked triple shi ft for 186 days only 
during the relevant previou.s year. The deduction ad
missible on this account worked out to Rs. 5,87,400 
only. lncorrect calcula~ion of triple shift allowance re
sulted in exce5s deduction on account of depreciation 
amounting to Rs. 1,70,538 and a consequent ·tax 



undercharge of R s. 1,02,868 (including excess payment 
of interest of Rs. 6,727) for the assessment year 
1983-84. 

The department has accepted the objection. 

The comments of the Mioislry of Finance on the 
paragraph are awaited (December 1986). 

(iii) In the case of a domestic public limited 
company the deduction of extra shift allowance equal 
to normal depreciation was allowed (March 1985) 
in computation of income for three assessment years 
(1982-83 to 1984-85) on additions to the machineries 
whieh were purchased on various dates of the relevant 
previous years, instead of on proportionate basis for 
the triple shift working of the concern. These 
additions also included renovation expenses, consul
tancy charges on improvement to the existing 
machineries during the three assessment years on which 
the extra shift allowance was not admissible. The 
incorrect allowance of extra shift depreciation resulted 
in the computation of the losses of the assessee in 
excess by Rs. 2,07 ,677 for the three assessment years 
and an undercharge· of income by a like amount 
involving a notional undercharge of tax of 
Rs. 1,22,258. 

The comments of the Ministry of Finance 0 11 the 
paragraph are awaited (December 1986). 

(iv) An assessee company had six different units 
having several divisions. While claiming extra shift 
depreciation allowance in assessment year 1982-83, 
the company stated that during the previous year, 
three of its units had worked triple shift for 303, 304 
and 351 days respectively while the other three units 
did not work triple shift for all the normal number of 
working days and some of the divisions of these units 
had worked in double and single shift only. The 
company bad, accordingly, claimed extra shift 
allowance for double and triple shift working equal 
to 70.51 per cent of normal depreciation of 
Rs. 61,97,203 as claimed by it. While completing 
the assessment for 1982-83 in March 1985 the 
department, however, erroneously allowed full extra 
shift allowance at 100 per cent of normal depreciation 
a·mounting to Rs. 63,93,256. The mistake resulted 
in excess allowance of extra shift depreciation of about 
Rs. 18,85,371 and a conc;equent excess carry forward 
of unabsorbed depreciation of a like amount involving 
a potential tax effect of R s. 10,62,878. 

The Ministry of Finance have accepted the mistake. 

2.39 Incorrect grant of investment allay-vance 

(i) As per the provisions of the Income-tax Act, 
1961 , in respect of machi.n~ry owned by the assessee 
and used for purpose of business carried on by him, 
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a deduction shall be allowed in the previous year of 
installation or in the previous year of first usage of 
a sum by way of investment allowance, equal to 
twenty-five per cent of the actual cost of the machinery 
to the assessce. No investment allowa-nce is admissible 
on machinery and plant which are not used in the 
industrial undertaking for the purpose of business of 
constru~tion, manufacture or production of any article 
or thing. 

(a) In the assessment of a company (a dugdh 
sang) made in February 1985 fs>r the assessment year 
1984-85, investment' allowance of Rs. 28,72,110 on 
the plant valued at Rs. 1,14,88,442 was allowed and 
carried forward for set off against the profits for future 
years. The assessee was engaged in the business of 
purchase and supply of milk after processing, manufac
ture of milk products etc. The main activity of the 
concern was supply of processed ·milk as was evident 
·from the trading account for the accounting year 
ending 3 J March 1984 relevant to the assessment year 
1984-85 according to which, out of to tal sales of 
Rs. 7.88 crores, sales ·of milk amounted lo R s. 6.38 
crores. Accordingly the plant valued at 
Rs. 1,14,88,442 acquired during this year was used 
mainly for the purposes of processing of milk and 
not for p,urposes of production of milk products. The 
assessing officer had not, however, examined the vital 
condition of manufacture or production before grant 
of the investment allowance. The mistake resulted 
in incorrect carry forward of inve.>tment allowance of 
Rs. 28,72,110 involving potential tax effect of 

.Rs. 16,58,643. 

The M inistry of Finance have contended that 
the plant installed w<rs meant for processing of fluid 
milk and manufacturµig of bye products such as 
caesin, butter, ghee etc. as is eviden~ from the licence 
issued by the Government and it is, therefore, not 
correct to say that the assessee was not manufacturing 
any article or thing. The contention is not acceptable 
as the a-ctiviCy of the concern is mainly of processing 
of fluid milk (comprising over 80 per cent of the total 
turnover) . Furthef, as the end product ".fluid milk" 
is also milk, the processing of .fluid milk according to 
judicial tests does nor involve any manufacture. · 

The further comments of the Ministry of Finance 
are awaited. 

(b) In the assessment for the assessment year 
1983-84 completed in November 1984 of a company 
engaged in the work of dubbing, mixing and 
transferring of sound on blank magnetic tapes a:; per 
the requirement of the cu5tomers the assessing officet 
allowed an investment allowance of Rs. 9,37,760 on 
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the machinery valuing Rs. 50,01 ,386 although it was 
not engaged in the business of construction, manufac
ture or production. The incorrect grant of investment 
aUowance resul ted in under assessment of income of 
Rs. 9,37,760 involving potential tax effect of 
Rs. 5,76,722. 

Th~ assessing officer bad nm accepted the objection 
stating that the company is doing production of 
recorded cassettes from blank cassettes and the nature 
of the :finished product is entirely different from raw 
material (blank Magnetic Tapes ). The reply of the 
department is not acceptab le as the company was 
engaged in the process of r~cording sound on. magnetic 
tapes and as contemplated under the Act no articles 
or thing had been manufactured/ produced. 

The comments of the Ministry o: Finance on the 
paragraph arc awaited (December 1986). 

(c) The asscssee company received two Central 
Government investment sutsidfes of Rs. 12,18,00Q 
and Rs. 2,82,000 for creation of fixed assets in rbe 
previous year relevant to assessment .years 1980-81 
and 1981-82 respectively. This included subsidy of 
Rs. 9,62,220 and Rs. 2,08,116 received against plant 
and machinery installed in these two years. While 
calculating the amounts of investment allowance for 
the assessment years 1980-81 and 1981-82 the o.ctuaJ 
cost of the said plant and machinery installed were 
not, however, reduced 'by the respective amounts of 
subsidy i.~. Rs. 9,62,220 and Rs. 2,08,116. The 
mistake resulted in excess allowance of investment 
allowance by R s. 2,40,555 and Rs. 52,029 in the 
assessment years 1980-81 and 1981-82 respectively 
and excess carry forward of unabsorbed investment 
allowance of R s. 2,92,584 in later years involving 
potential tax effect of R e;. 1,72,990. 

The Ministry of F inance have accepted the mistake. 

(d) In the assessment of a widely held company 
for the assessment year 1980-81 completed in 
November 1983 (revised in October 1984) , investment 
allowance of R s. 3,46,798 was allowed in respect of 
plant and mach'ioery valued at Rs. 13,87,191 a5 
claimed by the assess¢e. Audit scrutiny revealed 
( August 1985 ) that the machinery was installed during 
the previous years relevant to the assessment years 
1976-77, 1977-78 and 19'18-79 but was put to use 
for the first time in the previous year relevant to the 
assessment year 1980-81 and that the claim for the 
allowance was fi rst made in assessment year 1980-81. 
As the deduct ion was not allcwcd. ejther in the 
accounting year in wh ich the assets were installed or 
in the immediately succeeding year in which the assets 
were first put to l1se, the deduction allowed was not 
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in order. The incorrect grant of investment allowance 
resulted in under assessment of tax of R 2 05 046 s. ' ' 
in the assessment year 1980-81. 

:he department justified (February l 986) the grant 
of uwestment allowance in the year in which reserve 

· was created .. in view of ins!ructions issued by the 
Central Board of Direct Taxes in January l 976. 

The contention of the department is not tenable as 
the instructions related only to the conditions reoardino 
the creation of reserve and not to the allow:nce of 
the rebate which under the provisions of the Inrome
tax Act, 1961 could be allowed only in tbe previous 
year of installation or in the next previous year of 
usage. It has also been judicially held (154-lTR-
585) that for the actual allowance of development 
rebate, creation of reserve was a must but not for 
claiming the rebate, and that the rebate may be 
quantified in the assessment year in which it is legally 
allowable and be allowed to be carried forward for 
adjustment in the year in which the assessee earns 
profits and also creates the necessary r.eserve. The 
s<tme ratio of the decision was applicable to the facts 
of the case. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986) . 

• (e) The Act permits rbe deduction being allowed 
in the immediately suceeding year in which its first 
put to use but not any time later on, if tbe m<tchinery 
cannot be used in the year in which it is installed. 

A widely-held company installed in the previous 
year entled D ecember 1977 relevant to assessment 
years 1978-79, a 500 KV A diesel geoeratn~g set 
[Jmchased in August 1975 from Czekoslavakia at a 
cost of Rs. 8,07,346. The generator was not put to use 
either in the year of installation or in the immediately 
succeeding year i.e. the previous year relevant to 
assessment year 1979-80 as evidenced by the fact 
that no depreciation was claimed/ allowed upto 
assessment year 1~79-80 . Jn the nil assess
ment for the assessment year 1980-81 complet
ed in January 1983, the assessing officer, 
however, allowed an investment allowance of 
Rs. 2,01 ,837 in respect oi the generator and set it 
off aoainst the carried forward business loss and 

"' unabsorbed depreciation of earlier years amounting to 
Rs. 18,73,464 and carried forward the balance of 
Rs. 16,08,903 for adjustment in the assessment year 
1981-82. As the generator was not put to use even 
in the assessment year 1979-80, being the immediately 
succeeding year, the grant of invtsement allowance of 
Rs. 2,01,837 with a potential tax effect of 
Rs. 1,13,785 was not in order. F urther the grant of 



the. investment allowance before adjustment of the 
business loss of earlier years was also not in order. 

The Ministry of Finance have accepted the mistake. 

{f) The Central Board of Direct Taxes had clarified 
that new ships and aircraft qualify for the investment 
allowan:e only in the bcrnds of ~ax-Rayer:; carrying on 
the bus1ness of operating ships or aricraft and the 
a?ove will not be available in respect of ships or 
aucraft acq1,1ired by other tcrx-payers. 

A company engaged in transport business and 
agency had constructed a barge and given it on charter 
hire alongwith three other barges to another company 
and was receiving only barge hire charges. During 
Lbe previous year ending JO September 1982 relevant 
to assessment year 1983-84 the assessment of which 
was completed in March 1984, the company was 
allowed investment allowance of R s. 12,62,090. As 
the assessee company was not carrying on the business 
of operating ships but was engaged in the business 
of hiring out its barges to others and receiving hire 
charges, investment allowance was not admissible. 
The incorrect grant of investment :illowance of 
R s. 12,62,090 resulted in short levy of tax of. 
Rs. 8,40,867. 

The department has not accepted the objection on 
the ground that the assessee comp<rny had acquired 
the barge and had earned income by way of freight 
charges on time basis and henc~ the company was 
engaged in operation of ships. The contention of the 
department is not tenable as the company was not 
engaged in opercrting ships and it was the third party 
that was carrying on shipping business. 

The comments of the Ministry of Finance on tbe 
paragraph are aawtied (December 1986) . 

(ii) The Act stipulates that investment allowance 
shall be allowed on any nt?W machinery or plant 
installed after 31 March 1976 in any industrial under
taking for the purpose of construction, manufacture 
or production of any article or thing except those 
specified in the list in the Eleventh Schedule to the 
Act. 

ln the assessment of eight companies assessed in 
six different Commissioners' charge:> for the asses
ment years l 980-81 to 1984-85 , investment allowance 
of R s. 25,27,836 was erroneously allowed cin the 
machinery used in the manufacture of items listed in 
the Eleventh Schedule. The jrregular grant of · 
investment allowance resulted in short levy of tax 
of R s. 16,36,332 in seven cases and excess carry 
forward of unabsorbed investment allowance of 
R s. 1,28,160 with a potential tax effect of Rs. 75 ,775 
in one case. 

J 08 

Detail~ of these cases are as under : 

Sr. Comm is- Particulars of mistakes 
No. sioners/ 

charge 

Assess-
mem 
year 

J. A Incorrect grant of investment 
1981-82 aJlow~nce of Rs. 4,27,644 on 

mac~1nery used in processing 
of cinematographic films. 

1. A Incorrect grant of investment 
1982-83 allowance of Rs. 4,48,846 on 

machinery used in processing 
of cinematographic films etc. 
on job basis. 

J . B Incorrect allowance of invest-
1980-81 ment allowance of Rs. 

~,36,507 on machinery used 
1n the manufacture of air-
conditioners and refrigerators 
to assessec who is not a small 
scale manufacturer. 

4. A lncorrect grant of investmem 
1982-83 allowance of Rs. 1,95,321 on 

machinery used in processing 
of scrap by removal of im-
puriti~ and converting the 
same into marketable lots. 

5. c Incorrect grant of investment 
1980-81 allowance of Rs. 5,26,147 to a 

company engaged in consul-
tancy services which was not 
an industrial undertaking. 

6. D Incorrect grant of investment 
1982-83 allowance of Rs. 2,98,107 on 
1983-84 renovation expenses, consul-
1984-85 tancy charges etc. in respect 

of existing machines. 

7. E Investment allowance of Rs. 
1981-82 J,67,104 was erroneously 
and 1982-83 allowed though the assessing 

officer had held the same as 
inadmissible in the assess -
ment for assessment year 
1979-80 as the product manu
factured by it was covered by 
the Eleventh Schedule. 

8. F 
1981-82 

Incorrect grant of investment 
allowance of Rs. 1,28,160 on 
machinery utilised in the 
manufacture of ampoules and 
vials covered by glass and 
glassware listed in the Eleventh 
Schedule. 

Tax under-
charge 

Rs. 

3,75,130 

2,76,040 

2,17,049 

1,20,122 

3,67,641 

1,74,956 

J,05,394 

75,775 
(polention) 

The assessments were completed in three cases by 
the Inspecting Assistant Commissioner (Assessment). 

The assessmnt wgs checked by the internal audit 
party of the department in one case and the mistake 
escaped its notice. 

The Ministry of Fina11Cc have accepted the objec
tion in two cases and their comments are awaited in 
thC' remaining cases (December 1986). 
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(iii) Industrial company irs defined in Finance Act, 
1966 means a company which is mainly engaged in 
the business of generation or distribution of clcctric1lY. 
or any other form of power or in the construction of 
ships or in the manufacture or proce~sing of goods or 
in mining. 

It has been judicially held that the term 'Industrial 
company' covers a construction company only when 
it is engaged in the construction of ships. So 
companies enggged in the construction of anything 
other than sh[ps cannot be considered as industrial 
companies and no investment allowance is admissible 
to such construction companies. 

In the assessment for the assessment year 1982-83 
completed in March 1985, a private limited company 
was allowed investment allowance of R s. 6,04,357 on 
its ma~binery treating the company as enc- engaged 
in manufacturing activity. The assessee company 
aoted as con~ultants and as contracti11g Engineers 
doing construction jobs ·c other than construction of 
ships) for others . Thus, the assessee compgny was 
not engaged in any manufacturing activity of produc
tion of goods and was not entitled for investment 
allowance. The incorrect grant of investment 
allowance resulted in under assessment of income of 
Rs. 6,04,357 leading to tax undercharge of 
R s. 5,56,647 (including short levy of interest of 
Rs. 1,53,995 for late submission of return and short 
payment of advance tax). 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986)1. 

(iv) It bas b een judicially held that the processing 
and preservation of food articles in cold storage is 
not manufacture. 

(a) In the income-tax assessments of a closely
held company, engaged in the processing and export 
of sea-food for the assessment year 1982-83, completed 
in October 1982, a deduction of R s. 4,29,772 on 
account of investment allowance was allowed as 
claimed by the assessee company in respect of certain 
machinery. A s the machinery was not used for the 
purpose of manufacture or production of articles but 
for only processing export of seir foods, the assessee 
was not entitled to any investment allowance. The 
incorrect grant of investment allowance resulted in a 
short levy of tax of R s. 2,64,309 for assessment year 
1982-83. 

The MiniStry of Finance have accepted the mistake. 

(b) It bas been judicially held that 'cold storage 
plant' serves to preserve art icles from decay and 
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deterioration and as such is engaged in processing of 
goods and not engaged in manufacture or production 
of goods. 

In the assessment of three companies, under 
two d ifferent Commissioners' charges, engaged in tbe 
business of running of cold storage plants, for. the 
assessment years 1980-81 to 1983-84 the department 
allowed deductions amounting to R s. 6,75 ,899 by way 
of investment allowance. As the cold storage plants 
were engaged in the processing of goods and not in 
the manufacture or production of goods, the deductions 
of investment allowance were irregular and 1esu1ted 
in excess carry forward of Joss/unabsorbed investment 
allowance amounting to Rs. 6, 75,899 involving a 
potential tax effe~t of R s. 4 , 11 ,612. 

Th e assessments were completed by the Inspecting 
Assistant Commissioner (Assessment) in two cases. 

- In one case, the internal audit party of the 
department had checked the assessments for two years 
and in another case they had checked the relevant 
assessment. In both these -:asf'c: , the mistakes could 
not be detected by it. 

The Mirrist ry of Finance have accepted the mistake. 

( v) No deduc.tion of investment allowance shall be 
allowed in respect of any office appliances or plant 
and . machinery installed in any office premises. 

In the assessment made by the Inspecting Assistant 
Commissioner in March J 985 for the assessment 
year 1982-83 of a company engaged in providing 

· computer maintemrnce and other consultancy 
services, the company was allowed investment 
allowance of Rs. 8,70 ,007 on the plant and machinery. 
As the compa ny was not engaged in manufacture or 
production of article or thing5, the grant of investment 
allowance was not in order. Faiklrc to disallow the 
investment allowance resulted in an under assessment 
of income by R s. 8,70,007 involving a short levy of 
tax of R s. 4,90,465. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

( vi) The Income-tax Act, 1961, was amended by 
the F inance Act, 1977 to provide for higher rate of 
investment allowance at 35 per cent in respect of 
machinery or plant installed after 30 June 1977 but 
before 1 April 1982, for the pur2ose of manufacture 
or production of a..ny article or thing in cases where 
the article or thing invented in a labora tory owned or 
financed by Government or by d public sector company 
or a University or by a recognised institution subj.ect 
to the condition, inter alia, that the assessee furnishes 
a cert ificate to this effect from the prescribed authority. 



In the assessment of a company for the assessment 
year 1981-82 completed in J uly 1984, investment 
allowance of Rs. 26,44,421 at the Jiigher rate of 
35 per cent was allowed on machinery valued at 
Rs. 75,55,489. The company had not furnished tbe 
prescribed certificate from the competent authority. 
As ~uch , investment allowance at the h igher rate of 
35 per cent was not admissible under the Act. T he 
grant of investment allowance at the higher rate 
resulted in excess grant of investment allowance of 
Rs. 7,55,549 and short levy of tax of Rs. 4,46,717. · 

T he department has accepted the objection. 

The comments of the Ministry of F inance on the 
paragraph a~e awaited (December 1986). 

(vii) U nder the Income-tax Act, 1961, while 
computing the business income of an assessee, a 
deduction is allowed by way of investment allowance 
at 25 per cent of the actual cost of new plan t and 
machinery installed in the relevant previous year. 
There is, however, no provision in the Act for grant 
of investment allowance in respect of any capital 
expenditure subsequently incurred on account of 
replacement, modernisation or modrn.cation of any 
plant and mach inery already installed and put to· use 
in any earlier previous year. 

J n the case of a company, considerable capital 
expenditure was incurred in assessment for 1980-81 
to 1982-83 on account of modernisation, modification 
and replacement in its various manufacturing units. 
AU such expenditure appear to have been made in 
relation to the old plant and machinery installed and 
already put to use during the earlier previous years. 
T he department. however, in computing the business 
income of the company for the assessment years 
J 980-81 to J 982-83 allowed investment allowance at 
25 per cent of not only of tbe actual cost of items of 
new plant and machi nery installed during the relevant 
previous years but also of the additional expenditure 
incurreo during the · years on the modification, 
modernisation and replacements. As the additional 
expenditure so incurred did not bring into existence 
any new plant and machinery but just increased the 
life and efficiency of the old existing plant and 
machinery in'Stalled and under use in an earlier 
previous year, the same did not qualify for grant of 
investment allowance. The incorrect grant of invest
ment allowance of Rs. 99,767, R s. 4,06,003 and 
Rs. 6,63 ,645 in the asses3ment years 1980-81, 
1981-82 and l 982-83 respectively resulted in under
assessment of business income by the same amounts 
with aggregate tax undercharge of Rs. 6,73,170 in the 
three assessment years. 
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The comments of the Ministry of Finance on the 
i:taragraph are awaited (December 1986). 

(viii) l t has been judicially he!d that a hotel is 
mainly a trading concern and the prepara'tion of 
articles of food from raw materials did not constitute 
manufacture or processing of goods. 

The Central Board of Direct Taxes have also issued 
instructions in January 1986 that investment allowa'nce 
is not admissible to a hotel as no manufacture or 
processing ·of goods is invqlved. 

(a) A company engaged in the business of running 
a hotel was allowed investment allowance of 
Rs .. 2,28,323 ap.d R s. 90,350 for the assessment years 
1982-83 and 1983-84 in November 1982 and May 
1983 respectively. As the company was not engaged 
in the ll!anufacture of any arti~le or thing~ no 
investment allowance was admissible. The incorrect 
grant of investment allowance of Rs. 2,28,323 and 
Rs. 90,350 resulted in short levy of tax aggregating 
to R s. 2,12,316 for the assessment years 1982-83 
a'nd 1983-84. • 

The comments of the M inistry of Finance on the 
{Jar; graph are awaited (December 1986) . 

(b) In the case of a private limited company, while 
completing the assessment for the assessment year 
1984-85 in March 1985, investment allowance of 
Rs: 5,69,748 was allowed in respect of plant and 
machinery worth Rs. 22, 78,992 installed during the 
relevant p revious year. The company was engaged 
in the business of running a hotel which is not engaged 
in any manufacture or ?roduction of articJe · or thing. 
The assessee is, therefore, not entitled to grant of 
investment allowance. T he incorrect grant of invest
ment allowance resulted in under assessment of income 
by Rs. 5,69,748 with consequent tax undercharge of 
Rs. 3,88,857 for the ::rssessment year 1984-85. 

The comments of the M inistry of Finance on the 
paragraph are awaited (December 1986) . 

( ix) Under the p rovisions of the Income-tax Act, 
1961 if a machinery on which investment allowance 
is granted is sold at any time before the expiry of 
eigh.t years from the end of th~ previous year in which 
it was installed, the investment allowauce originally 
oranted has to lie withdrawn. The allowance so e 
grnnted is, however, not r.:!qu ired to be withdrawn 
where in a scheme of amalgamation, the amalgamating 
company sells or otherwi se transfers to the 
amalgamated company, any machinery or plant in 
respect of which investment allowa'nce had been 

r 
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allowed to the amaJgamating company. An amal- · 
gnn~ating company is defined in tbe Act as a company 
which merges into another company so as to lose its 
s~paratc existence by bf:ing · dissolved without being 
wound up. An amalgamated company is one in 
which one or more existing dOmpanies merges or 
merge. Amalgamation in relation to companies means 
the merger of one or more companies with . anC'ther 
company or the merge:r of two or more companies to 
fo rm on'e company. Thus, the expression amalgama
tion contemplates essentially the dissolution of one or 
more exist ing companies without being wound up and 
their merger into one company. 

It has been judicially held (September 1985) by 
the Supn:!me Court that it wa<> not necessary for tli~ 
assessing officer to first allow and then withdraw a 
rabate/rellef admissible un:.'.~r the Act if the fact about 
the non-fulfiiment of the condit ion for the allowance. 
of said rebate/ relief was within the kn'Owledge of the 
assess.ing authority when the assessment was made 
( l 56-TTR-489). 

(a) The assessment of a closely held company ror 
the assessment year 1981-82 was completed in 
September 1984 on a taxable income of Rs. 97,78,157 
after allowing investment allowance of Rs. 24,02,048. 
The assessment records relating to the assessment year 
1983-84 disclosed that the assessee company was 
dissolved in D ecember 1982 under a scheme of 
amalgamation/reconstruction :rs approved on 3 May 
1983 by tbe High Court whereby three wholly owned 
subsidiaries were promoted and the assets and 
liabil ities of the assessee company transferred . As 
this arrangement did not result in the merger of one 
or more companies with another company or in the 
merger of two or more companies to form a new com
pany, it was not a case of amalgamation but amounted 
to a' transfer as contemplated under t'he Act and the 
investment allowance was not admissible a~ :he transfer 
.of the assets took place within the specified period. 
The fact of rransfer of assets being within the 
knowledge of the assessing officer at the t,ime of 
finalisation of the assessment for the assessment year 
198~-82 in September 1984, the assessing officer 
should not have a'llowed the investment allowance. 
Incorrect allowance led to an under assessment of 
income of Rs. 24 ,02,048 and a consequential under 
cha~ge of tax of Rs. 15,48,320. 

The objection was communicated to the department 
in July 1985. The department stated that ama1gama
tion having been approved by the High Cour . it was 
a case of "amalgamation". This is not tenable as the 
transfer of the assets/liabilities to wholly owned 
S/17 C',&A0/ 86- 16 
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subsidia ries did not amount to amalgamation for the 
purposes of non-wit hdrnwal of investment allowance. 

The comments of the Minist ry of F inance on the 
raragraph .are awai ted (December 1986) . . 

(b) A company was allowed investment allowance 
aggregating to Rs. 2,49,949 on certain items of plant 
and machinery during the assessment year5 1977-78 
and 1978-79. Although the manufacturing unit 
consisting of the said machinery was sold as per i:\n 
agreement dated 5 October 1979 L'!. before the expiry 
of the preshibed period of eight years, no action was 
taken to withdraw the in vestment allowance. The 
omission resulted in under assessment of income of 
Rs. 21 ,201 for assessment year 1977-78 and of 
Rs. 2,28,748 for the assessment year 1978-79 with 
consequent short levy of ta-x of Rs. 24,572 (including 
interest) for the assessment year 1977-78 and a 
potential short levy of tax of Rs. 1,39.647 for the 
assessment year 1978-79 . 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
['.iaragraph are· awai ted (Decembe-r 1986) . 

(c) A company installed machinery worth 
Rs. 9,19,046 dui"in_g the· previous year relevant to 
the assessment year 1980-81, on which investment 
allowance of R s. _ 1,91 ,392 (the correct amount, 
however, worked out to Rs. 2,29,761) was granted by 
th .:: department. A test check of the. assessment 
records of the company, for th e subsequent assessment 
year 1982-83 completed in March 1985, disclosed that 
the assessee had sold the above machineries during 
the previous year relevant to assessment year i 982-83. 
Th,' assessment (or the assessment year 1980-f.t l w;is, 
however, not revised withdrawing the investment 
J !10wance originally gra111ed as provided under the 
Act. Omission to do so resulted in under as5essment 
of income by Rs. 1,91 ,392 and a short levy of tax of 
Rs. 1,33,734. 

The Ministry of Finance have accepted the mistake. 

(x) Under the provisions of the Inconieta..~ Act, 
1961, when for any a.ssessment year the loss under 
the head "profit ai:id gains of busines.; or profession" 
cann'Ot be set off against any other income in the 
relevant year, such loss shall be carried forward to 
the following assessment year and shall be set off -
against the profits and ga'ins of business or professio:i 
of that year and if there is no positive income in that 
year a lso it can be carried forward to the subsequent 
years for set off and so on for eight asse-;sment years 
immediately succeeding tbe asse3sment year in which 



the loss was first computed. The Act fur ther P.rovidcs 
th at unabsorbed losses pertaining to the earlier years 
get precedence over current years investment allowance 
and is to be aJJowed only after sett ir:g off the 
unabsorbed losses of the previous years. 

Jn the asessment of a company for the assessm ent 
year 1981-82 completed in September 1984, the 
assessing officer computed the income as " nil" after 
allowing a' deduction of R s. 2,38,567 towards invest
ment a llowance and adjustment of earlier year's 
losses, though the carried forward losses of earlier 
assessment years were required to be first adjusted 
against the business income of assessment year 
1981-82 and the current year's investment allowance 
was to be allowed if any income remained after su ch 
adjustment. In the case of the assessee, after 
adjusting the carried forward business loss of assess
ment year 1979-80 against the income of current year 
1981-82 no amoun t remained for adjustment of the 
investment allowance. T he irregular grant of inv~t

rnent allowance of R s. 2,38,567 resulted in excess 
carry forward of busin ess loss involving a ?Otential tax 
effect of R s. 1,53,875. 

The Ministry of F inance have accepted the mistake. 

2.40 Omission to withdraw development rebare 

U nder the Income-tax Act, 1961. development 
rebate was admissible in respect of new m achinery 
and plant installed by an asscssee and used for the 
purposes of his business or p rofession . The relief was 
abolished from 1 June 1974 except for a limited period 
in certain cases. O ne of the conditio ns for the 
allowance of development rebate was that the assessee 
should create a' development rebate reserve for an 
am::)Unt equal to seventy-five per cent of the develop
ment rebate to be actually allowed and should utilise 
the reserve for the purpose of business for a period of 
eight years following the previous yea r in which the 
reserve was created. If the assessce ut i lises the 
amount credited to the reserve account, inter alia, 
for .distribution by way of dividencl or profits or any 
.purpose which is not a pu rpose of the business of the 
undertaking, the development rebate originally allowed 
shall be deemed to have been wrongly alJowed. It 
has been judicially held that these p rov1s;.o11s a rc 
mandatory and breach of these cannot be overlooked 
merely on the ground that the breach was technical 
o r venial. 

· (a) During the previous year relevant to assessment 
year 1981--82, an assessee company utilised the en tire 
amount of R s. 48,72,539 created by way of develop
ment rebate reserve in the previou years relevant to 
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l he assessment years 1973-74 lo 1976-77 fo r the 
issue of bonus shares to its shareholders. On the issue 
of the bonus shares by capitalisation of the reser,·.~. the 
development rebate had cea~ed to exist and had 
become the property of the shareholders as their 
capital. Under the p rovisions of the Act as judicially 
interpreted , the developme:it rebate reserve created 
and credited to the reserve account should not be 
utilised for any other purpo~e which is not a pu rpose 
of the business of the undertaking for a minimum 
period of 8 years and as such, the assessee company 
had vio lated the condition in the Act regarding 
retention and u tilisation of the reserve in respect of 
the reserve created for all the previous ye&rs relevant 

, 

to the assessmen t years 1973-74 to 1976-77. The 
development reserve credit:':d during the assessment "T" 

year 1972-73 being only R s. 3 lakhs, while completing 
the assessment for the assessment year 1981-82 i.1 
January 1985, the. assessing officer should have with
drawn the development rebate allowed in assessment 
years 1973-74 to 1976-77 aggregating to 
Rs. 56,79,137 as wrongly allowed . The omission to 
do so resulted in shqrt levy of income-tax of 
R s. 32,79,710. The remedial action in this case 
having become time barred in D ecember 1984. there 
was Joss of revenue of R s. 32,79,710. 

The department has accepted the objection. 

The con).lllents of the M inistry of Finance J n the 
J1aragraph are awa ited (December 1986). 

(b) The Act provides that if any machinery or 
plant on which development rebate was allowed iri 
any assessment year is sold or o therwise transfer~ed 

before the expiry of eight years from the end of the 
i:rrevio us year in· which it was .instJlled, the develop
ment rebat0 so g ranted is to be withdrawn. 

A company was allowed development reba~e of 
Rs. 1,16,404, R s. 4,485 and R s. 3,848 in the assess
men t year:> 1972-73, 1973-74 and 1974-75 respec
tively. A c:; seen from the assessment order for the 
assessmen t year l 979-80, the company had closed 
their busin~ss an'd sold its machinery dur ing tbe pre
vious year rdevant to assessment :;car 1979-SO. As 
the machinery was sold within the p re-Scribed period 
or eight years. the developmenr rebate aggregating 
to R s. 1,24,737 originally granted during the assess
ment years 1972-73 to 1974-75 was required to be 
\-~i lhdrawn. Om ission to do so resulted in under
assessment of R s. 1,24,737 and a short levy of tax 
of R s. 83 ,240 for the three assessment years. 

The Mini t;try of Finance have accepted the objec
tion. 

•• 
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2.41 Jncorrecc computatioll of capi tal gains 

(i) Under the Income-tax Act, 1961, the income 
chargeable under the head 'capita l gain~' shall be 
computed by deducting from the full value of the con:
sideration, th~ cost of acquisition of the asset in
cluding the cost of any improvements thereto all'd 
the expenditure incurred wholly and exclusively fo 
connection with the transfer. T he cost of acquisition 
shall be :.he co t of acquisi tion of the asset to the 
asscssee or the fa ir market value of the :-tsset as oo 
l Jan'Uary 1964. 

For the as::.essment year 1981-82: a company re
turned a sLorl term capital gains of Rs. 11,42,300 
on the saie of plant and machinery purchased from 
another company in Janua ry 1980 after deducting 
from the net sale price of R s. 25,Go,300 the cost 
of acquisition' of the plant and machinery viz. , 
Rs. 13,64,000 and the same was accepted in the 
assessment for the assessment completecl iu J anuary 
1982. F rom the income-tax assessment records of the 
vendor compan•y it was seen that the plant and macbi
uery had beea purch~ed by the assessee company 
for R s. 5,40,099 and the profit on sak of assets had 
been computed in the h ands of the vendor company 
by taking the sale price as R s. 

0

5,40,099. As the cor.t 
of acquisition oL the capital asset to the assessee 
compa ny shall be the sale price of the plant and 
machinery by the' ven'dor the correct capital gains 
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leviablc would be Rs. 19,66,201 as against 
Rs. 11 ,42,300 levied . The m istake resulted in under 
assessment of income of R s. 8,23,901 and a poten
tial short levy of tax of R s. 4,87, 131. 

T he comments of the Ministry of Finance on the 
pa ragraph are awaited ( December 1986) . 

(ii) Under the provision'S of lncorne-t2x Ac t, 1961, 
any p rofits or gains arising from the transfer of a 
capita l asse t a rc chargeable to tax under the he·dd 
' capita l ga :ns' except in cert'3 in spcaifi ed cases. 

During the previous year relevant to the assessment 
year 1983-84, a State Government company sold a 
piece of land and earned a capital gain of 
Rs. 1,84,963 which it exhibited in the relevant 
Balance Sbee ~ und er "reserves and surpluses" . T his 
income was nei ther returned by tl e compan'Y for tax 
purposes nor was it brough t to tax by the assessing 
officer in the as~essment complet~d in Ja-nuary 1985. 
The oomsion res.ul ted in an excess carry forward of 
loss to the extent of R s. 1 ,84,%3 with a potential 
ta x effect of R s. 92,482. 

T he case wa.; checked by the I rrtcrnal Audi t Party 
of the dc[.1artment but the omission was not detected 
by it. 

T he com ments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

2.42 I ncome escaping assessment 

(i) Under t'he Income-tax Act, 1961 , in computing 
the to tal income of a person, interest payable by an 
industrial undertaking in India on :m y mon'eys borrow
ed by it in a foreign currency from sources outside 
India, under art approved loan agreement, shall not be 
included in the total income. 

T he ~pression 'industrial undertaking' has no t 
been defined i.c the Act for the purpos:.! a nd in its 
absence, law is fairly well settled that it would be · 
open to look for its meaning by reference to the defi
nitions in other provisions io sister legislations and 
a lso to the plain' legal meaning of the expression. 

It has been judicially held tha t ind~Jstry in the wide 
sense of the term would be cap able of comprising 
three different aspects, (i) raw materials, which are 
ao integral part of the industrial proces:., (ii) the 
process of manufacture o r production, and (iii) the 
distribution of ·-the products of the industry. It bas 
a lso been held jucticiaUy that to be an industrial 
undertaking th~ work of manufacture or production 
should be carried on in one or mor\! factories by any 
person or authori ty includiJ1g Government. 

I n the entries in the Union List (Sevenlh Sche
dule) lo the Constitution of Inc.lia, the carriage of 
passengers and goods by railway, s~a or air or by 
n ational waterways in mechanically p ropelled vessels 
has been separately classified (in Emry 30) and not 
along with 'industries' (in Entry 52) . The Industries 
(Development and Regulation) Ac t, 195 1, defin es 
' industrial u11dcrtaking' to mean any undert aking per
taining to a scheduled industry carried on jn one or 
more factories by any person or authority including 
Government. In the relevan't Schedule to the Act, 
reference ha;, been made only to indu stries engaged 
io the manufacture or production of articles. Mere 
plying of sh ips for cariage of goods/p assengers for 
freight could not, therefore, be classified as aa 'in
dustriai undertaking'. 

TI1e Income-tax Ac.t , 1961, provides tha t a person 
responsible for making interest payment to a com-· 
pany, other than a domestic company, is requiroo to 
deduct income-tax thereon, at the time of makinog 
payment a t the rates prescribed by the relevant 
Finance Act. F ail ure to deduct lax al source renders 
the person responsible for deducting the tax, liable to 
pay interest at twelve per cent pnr annum on' the 
amount of such tax. The Act also vrovicles tha t if n_o 
StJch deduction is made in respect of a ny interest 
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chargeable un'Cler the Act, which is payable outside 
India, the interest will not be allowed as a deductilW 
in computing the income. 

A widely held domestic company dealing in the 
business oJ trnnsport of foodgrai ns, fer tilisers etc. in 
ships for Creight in in'lernational tramping trade raised 
a foreign exchange loan of $ 16,5 million from a non
resident foreign bank to meet QO per cent cost of a 
ship acquired in May 1974, u_ndeF an agreemertl 
approved hy the Government of India in May 1974. 
Under the agreement the interest payable by the com
pany on the. loan was free from Indian' Income-tax . 
During thl.! rrcvious year relevant to the assessment 
years 1975-76 to 1981-82, the assessec company 
paid interest aggregating to Rs. 5,97,69,965 on the 
loan to the foreign bank. No deduction' o( income-tax 
at source on· the amount of !nterc~! paid to the 
foreign bank was made relying on the sanction of th e 
Ministry of Shipping an•d Transport. In the am:ss
meots completed for the assessment years 1975-76 
to 1981-82, the assessing officer allowed the interest 
payments in tht' . assessments of the cumpany but· did 
not consider- the assessability of the interest income in 
the hands of the non-resident foreign bank. Irt addi
tion, the asscssee company, being a cargo carder for 
freight is not classifiable as an 'indust rial undertaking' 
in the light of the judicial decision and in view of the 
distinction meted out to carriage of passengers and 
goods by sea etc. in• the Union List by not including 
it under 'industries' and accordingly, the interest pay
ments made by the company will not be exempt from 
Indian Income-tax. The Central Government's ap
proval for the foreigrt loan and payment of interest 
thereof i~ also silent regarding the specific section of 
the Income-tax Act, 1961 , under which the exemp
tion was granted. The omission to include the in·· 
terest amount led to escapement of income of 
Rs. 5,97,69,965 involvi.ll'g a total n:m-levy of tax of 
Rs. 4,41 ,60, 149 for the seven assessment years. 

The omission to trea t the interest payment as 
assessable income also resulted in non-deduction of 
tax at source by the assessee .;ompany rendering it 
liable to levy of in'terest for the default. 

The comments of the Ministry of Finance on the 
paragraph arc awai ted (December 1986) . 

(ii) Und,er the provisions of [ncomc-ta;{ Act. 1961 , 
in comt">uting the total income of ::i previous year, of 
any person, all income from wbate\'::~r source derived 
is in'Cluded unless it is specifically exempted by the 
provisions of the Income-tax Act. Th~ income of a 
State is immune from the taxation of ~he Union under 
the provisio.ns of the Constitution of India. A Gov
e rnment un'dertaking is not similarly placed and is an 
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assessable person under the Act. fhe Act, however, 
exempts from tax the income of any authority cons
tituted in India by or under any law enacted for the 
purpose of dealing with and satisfyiro•g tbe need for 
housing accc:mmodat.ion or for the pu rpose of plann
ing, development or improvement oi' cities, towns 
and villag::s or for both. It has been judicially held 
that Boards not haying such objects as provided in 
the Income-tax Act will not be -.!xcmpt from taxation. 

A Board was set 1JP by an Act .Jf a State Legisla
ture in l 966 with the objects in g~nera l of promoting 
the rapid :ind orderly establishment, growth and deve
lopment of industries in the ind ustr ial areas. The pri
mary task of the Board is to form industr ial areas all 
over the State and to provide . d'.:'velopecl plots with 
all infrastructures to the entrepreneurs for setting up 
of industries. The Board submitted the returns of in
come for the assessment years 1967-68 to 1978-79 
between March 1974 and September 1979 declaring 
'nil' income. The returns of income for the subsequent 
assessment years were not filed. The department also 
completed the assessments with 'nil' income upto 
assessment year 1975-76, pres~mably accepting the 
Board's claim that' its income is not taxable under the 
provisions of the Act. The claim for exemption' under 
the provisiorts of the Income-tJx Act mentioned 
above is not tenable as the said cxc:mpt ion did not 
apply to development of industrial plot5, and that the 
Board created by law could not be equated with the 
State . as hek! by Courts. There was thus omission to 
bring to tax the income of the Board for the years 
~ince the inception from assessment yea~s 1967-68 
onwards. Tl..ic non-levy o.f tax for the las: eight years 
worked .Jut to R s. 1, 17,61,664 on the basis of the 
net profit (excess of income over expenditure) dec
l<:tred by the Board, treating it as 3 company in which 
public are substantially in'l.erested. 

T he M!ni-.; try of Finance have accepted the mistake. 

(iii) (a) Under the provisions of the Income-tax 
Act, 196 ! , a non-resident tax payer is chargeable to 
tax in India on all in•come which is received or deem
ed to be rcceiv.ed in India or which accrues or arises 
or deemed to accrue or :irise ir~ India. The Act also 
impo~es a statutory oblig;ition on . every person other 
than an agent of the norf- resident responsible for tfay
ing to a nou-resident any sum, chargeable to tax to 
ded•JCt tax at source thereon at the rates in force and 
to pay the tax so deducted at source to the credit of 
th·;! Central Government wiU1in the prescribed time 
limit. Failure to deduct tax would render a person 
liabk to rhc charge ~f simple imcrcsr at prc~cribcd 
rates and also lo levy of penalty. 

-

, 

'· 
--



, 

-

A non-resident company enle:ed into two int r
related agr cmen·ts styled ''Distiliatton Tray Know
how Agreemrnt" and "Design Transfer Agreement"· 
in March 1970 with its Indian sub.,idiary company 
for . ale of technica!· know-how for fabrication of cli.
tillali on trays and detailed en'gineering dr;iwings 
relating lo the fabrication and msta!lation of distilJa
tion trays respectively. T he Indian subsidiary com
pany in its lurn entered in'to two agreem~nts with 
Bhabha Atomic Research. Centre for resale of the ~:aid 

know-how amr drawings to the said buuy at Bombay. 
The non-resident did not have any agreement wit!i 
Bhabh:i A tom ic Research Centre. In consideration of 
' the teeh11!cal know-bow and dr':iwings purchased 
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under the first agreement, the fnJian company paid 
1,25 ,000 U.S. dollars to the non-resident company, 
out of the proceeds of 2,5.0,000 dollars realised from 
Bhabha Atomic· R esearch Centre, durin·g the previous 
yea r rckvant to the assessment year 197 I-72. The 
Sllln of 1,25 ,000 dollars each received by the Indian 
company and the non-resident was duly taxed in thei1 
hands in the assessment year 1971-72. An'Otr,er s~Jm 
of U.S. $ 5, 15,000 (Rs. 38 ,62,500) under the !'Ccond 
agreement (Designs T rasnfer Agreement) was re
ceived by lh.! I ndian subsidiary fr0m Bhabha Atomic 
Resea rch Cen tre, Bombay in four instalments during 
t he previous years relevant to the assessment years 
1971-72 and 1972-73 and the entire sum was paid 
by the Jndi:I!: company to the non-resident priO"cipal. 
The income of the non-resident company from the 
above rcc~tpl.3 of Rs. 38,62,500 having accrued and 
arisen frorn the regular busin'ess connection wi th its 
subsidiary company in fodia was taxable in the hands · 
of non-r.:sidcnt. While the income from the receipts 
of U.S. 'S l ,25,000 under the first agreement was duly 
taxed in the hands of the rron-rcsident in its assess
ment for 1 he assessment year 1971-72 completed in 
May 1973. 110 such effort was made to tax income 
arising to the n0n-rcside~t from the receipt of 
Rs. 38,62,500. T he income from the receipts of 
U.S. $ 5, 15,000 (R s. 38,62,500) escaped assessment. 
The i:on-res;dent aim cLid not return the income. T hi 
resulted in under assessment of · income pf 
Rs. 30,90,000 and undercharge of tax o[ 
Rs. 21 ,90,03 7 in the hands of the nbn-resiclem c0m
pany fo r the assessment years 1971-7.2 and 1972-73. 
T he non-resident was also liable to levy of penalty 
for concealment of income. 

Further. the lndian company was required to 
deduct tax of Rs. 21 ,63,000 from the paymen1 of 
U.S . . $ 5, 15,000 to the non-resident company and to 
crc.xlit t he tax so deducted at ~ourcc to Government 
within the prescribed time-limit. Failurn to deduct t:.µ 
al source mad e the !ndian company Jiablc to pay 
penal interest. T he omission of the department to levy 

any such interest resulted in non-levy of interest of 
R . 39,64,779 upto March 1986. T!1c Indian company 
could be deemed to be au assessee in default thereby 
at tracting kvy o( penalty (in addition to penal 
int.erest) . 

The comments of the Ministry of Finance on the 
raragraph are awaited (December 1986). 

(b) Under the provision's of the Income-tax Act, 
1961, a T!O n-res:ident is chargeable t0 tax in resp!ct 
of income which is received or deemed tc be received 
in India or which accru~ or arises or is J eemed to 
accrue or a rise in India. Tn the mater of levy of tax, 
certain concessional rates of tax a rt! applicable to 
r.·0n-resid:!nt companies in respeGl of royalties re
ceived fro<!1 an Indian concern in pqrsuancc of an 
agreement made by it with an fndirin concern before 
I April 1976 arrc approved by Government. 

As per .in agreement between a non .. residcnt com
pany a~d. an Indian concern for supply of know-how 
for mar.•ufacture of certain- equipments, royalty wc1;, 
payable to 1 hc uon-resid nt compan·1 alter deduction 
of ta.'<es at the ra tes applicab le to tl~e income but the 
amount ':o p11yable was not Jo be h:ss than fift-y per 
cent of the gross amount of roy:ilty, the ~ifference 

between n::t royalty and the fi fty per cent being paid 
as an add itional sum to the non-resident. 

In the r.ssessment of the non-resident company fer 
the assessment year 1980-81 complctcrl in' February 
1983 the gross royalty amounted tc Rs. 13,50,882 
and the income-tax and surcharge payable therexm 
worked out to Rs. 7,26,105 and the net royalty was 
Rs. 6,24,777. However. as per ihe ngreement the 
company received Rs. 6,75,441 , th;:: difference of 
Rs. 50,664 being borne by the Tndiarr company. The 
amC>'Jnt borne by the Indian concern bei ng additional 
considera t:nn is not of tbe n•aturc o( royalty covered 
by the agreement bet ween the non-resident company 
anµ th~ lndian concern. Lt was, therefore, required 
to be tre1td as ' in'Come from other sources' and 
charged to tax at the higher rate of 70 per cent p lus 
surcharge. T his was not done and accordingly there 
was short levy of tax of R s. 38,125. In addition, th;! 
foreign company was liable to interest of R s. 12,962 
for under estimate of advance tax. 

The Mi~1is try of Finan'Ce have accepted the mistake. 

(iv) (a) Under the Income-tax Act, 1961 , any 
cxpendi tme or trading liability incurred for the pur
p0se of 'JuJines carried on by the as~essee is allowed 
as a deduction in the computation of his income. 
Where, on• a subsequent elate, ~ ti c asscsscc obtained 
an y benefit in respect of such expendiwrc or trailing 
liability all? wed earlier, by way nf r~~m is-;ion or ces-

sation th ere-of, the be nefi t that accrue. then~by, shall 



be deemeJ iO be profit and gains of business or pro
fession ~o be charged to income-tax a'> the income of 
the previo:.is year in' which such rcmissi_on or cessa
tion takes place. 

In the profit and Loss Appropriation Account for 
the asses:.m.:nt year 1982-83, a company credited a 
net amount C'f R s. 9,53,294 after adjustment of 
R s. 84,419 being write-back of ~xces5 liability p ro
vided for 10 the earlier assessment years 1975-76 to 
1981-82. TI-Us amount comprised of Rs. 5,42,718, 
bein'g concession in the rate of interest granted by 
banks and other fin ancial insti tutions on term and 
other loans given by them to the assessee and 
R s. 4,94,995 being the company's claim for refund 
of electricity di;>maad charges admitted by the electric 
supply 111t:10rity. Since the aforesaid liability had 
already been a llowed in earlier assessments the net 
sum of R s. 9,53 ,294 was requir~d to be treated as 
income of the company in the assessment year 
1982-83. 

In the a>sessment completed in Febr.:.rary 1985 for 
the assessm;;-nl year 1982-83 the as5essing officer did 
trot , however, include this amount as income of that 
year. The mistake led to escapement or income of 
Rs. 9,53,294 leading to excess carry forward of loss 
by the same amount and consequential potential short 
levy of tax of Rs. 5,37,419 for the assessment year 
1982-83. 

T he comments of the Ministry ;Jf Finance on the 
paragraph are awaited ( Dec.;ember 1986) . 

(b) ( i) Durirrg the previous year relevant to assess
ment year 1968-69, an asscssee compauy collected 
excise duty on certain products manufactured by it 
and paid the same to the Excise department. How
eve r, later on, the excise duty was refunded to the 
assessee company as the said products were not sub
ject to levy of excise duty. The excise duty refund 
~as added as income of the previous year relevaat 
to the asse!>sment year 1968-69, but on appeal by the 
company the same was deleted by the Appellate 
Assistant Commissioner of Income-tax on the ground 
that the excise refund amounts were liable to be 
refunded to various customers from whom they were 
initially coll'!ded. The amount refut'!dable was credit
ed by the company to the "Excise Duty Refundable 
Account" . The credit balance in the ab<we account 
stood at Rs . 5,62,788 in the assessment year 1979-80 
after taking into accoont the refunds already made. 

As the awoun't were not rd unded to lhe different 
customers from whom they were collec_ted even after 
lhe lapse of more than ten years the same should 
have been cor!sidered as income 1>f th;: assessment 
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year 1979-80, the assessment of which was complet
ed in April 1982. Failure to do so resulted in excess 
compi.lta~iou o( Joss by Rs. 5,62, ns with :i potential 
tax effect of Rs. 3,25,009. 

The comments of the Ministry oi Finance on the 
paragraph a re awaited ( December 1986). 

( b) (ii) T he assessment of a public liimted com
pany for the assessment year 1984-85 was completed 
in July 1984 computing a loss of R.. 1.61 crores 
(approximately). During the previous year relevant to 
the asse.>sment year, the company had written back 
excess provision for bonus aggregatin·g to R s. 22.31 
lakhs pertaining to the assessment years 1974-75, 
· 1975-76 and 1977-78. While computing the taxable 
income for the assessment year 1984-85 in July 1984 
the department allowed a deduction of Rs. 22.31 
lakhs on the ground that the provision'S for ~he rel':
pective assessment years had already been disallow
ed. However, a scrutiny in aud it of the relevant 
assessment orders revealed that provisions for bonus 
amounting to R s. 5 lakhs onJy , in respect of the 
assessme11't year 1977-78 had been disallowed. Since 
the balam:e amount of R s. 17 .31 l.:tkhs for assessment 
years 1974-75 and 1975-76 ·had not been disallowed 
in the relevant assessments, the same should not have 
been deducted while computing the income chargeable 
to tax in the assessment year 1984-85_ The incorrect 
deduction· resulted in under assessment of income by 
Rs. 17 .31 lakhs involving a short levy of tax of 
R s. I 0.02 lakhs. 

T he .:omments of the M inist ry of Finance on the 
paragraph are awaited (December 1986). 

( c) Duri ng the previous years relevatn to the 
· assessment years 1981-82 and 1982--83, a company 

received refund of1central excise duty of R s. 4,54,850 
and Rs. 6,0·1,908 respectively. These amounts were 
accou!1ted for by the assessee under the _head 'current 
liabilities' on the ground that the amounts were re
quired to be passed oil' to the customers and the 
assessing officer in Lhc assessment finali sed in Sep
tember 1984 and February 1985 excluded these re
funds while computing taxable income. Omission to 
consider "Lhe refund of central 1~xcise duty as income 
re~:ilted in' under assessment of incom~ aggregating to 
Rs. 10,62,758 and a potential total short levy of tax 
of R s. 7 ,22,846 for both the assessment years. 

The comments of the Ministry of Fina nce on the 
paragraph are awaited ( December 1986) _ 

(d) l e is ~een from the audit certificate on the 
accounts of an Electricity Board for 1981-82 relevant 
to assessment year 1982-83 tha t the mi~cellan•eous 
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receipts :,hown in the accoun ts did not include an 
amount of R s. 7,63,843 being the compensation re
ceived from a Government department for occupation• 
of a portinn of the building purch ased by the Electri
city Board. The amount was not included in the tax
able income for the assessment year 1982-83, the 
assessment for which was complcteci in December 
1984. The omission resulted in' cscapcmen~ of income 
of R s. 7,63,843 involving potential shor~ levy ot 
tax of Rs. 4,30,616. 

The comments of the Ministry ot Finance on the 
paragraph are awaited (December 1986). 

(v) Undec the Income-tax Act, 196 1, :iny expendi
ture laid out or expended wholly and exclusively for 
the purpose of b1.1siness is allowab~c as deduction in 
computing business income of an assessec, provided 
the expenditure is not in the nature of capital ex
penditurl! , or personal expen'Ses of the assessee. 
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Jn the assessment of a public limited company for 
the assessment year 1982-83 completed in March 
1984, the assessing officer disallowed the incidental 
expenses of R s. 2,20,812 included under ' miscella
neous expenses' as the company had not furnished 
the detail-s of such expenses. 111' the previous yeats 
relevant to assessment years 1980-81 and 1981-82 
the company had debited to the accounts, amoonts 
of Rs. 1,58,525 and R s. 1,74,292 as incidental ex
penses. Though the complete details of the expensec; 
were not furnished for the assessment years 1980-81 
and 1981 -82 the assessing officer disallowed only a 
sum of Rs. 50,000 for e-ach of these assessn.cnt years. 
This resulted in under assessment of income of 
Rs. l,08,525 and Rs . 1,24,292 respectively for assess
ment years 1980-81 and 1981-82 and potemial short 
levy of lax aggregating to R s. 1,37,901. 

The ';omments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(vi) The matter regarding the necessity of correb
tion of assessments made under the various direct 
taxes has beeIY consistently stressed upon, and the 
need for maintaining a proper correlation amongst 
the various assessment records has been emphasised 
by the Public Accounts Committee. 

Jn the case of an assessee, a marketing company, 
a sum of Rs. 52,55,250 received toward:; service 
charges from eight compa nies belor,•gin~ to the rnme 
group was induded in the total, income for the assess
ment year 1982-83 completed in March 1985. Five 
of the eight companies from wlwm service charges 
were received were assessed in the same ward . How
ever, no at tempt was made by the assessing officer to 

' 
corre late the receipts shown by the asst?ssce company 
wi th the figures of expenditure shown in' the returns of 
the pay~r companies. Audit scrutiny revealed 
(January 1986) th~t the' total amount of service 

·charges shown as paid by two of the fi ve companies, 
for wh ich details were available in the assessment 
records c.f tl";e companies was more by R s. 3,81,079 
as compared to the service charges returned for 
assessment in the hrutds of the · assessee company. 
Non-correlation of relevant figures of receipts and 
expenditure as disclosed by the returns filed and 
assessed in t11e same ward, resulted in under assess
ment of income of Rs. 3,81 ,079 an'd a short levy of 
tax of R~ . 2,50,797. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December J 986) . 

(vii) ( a) Under the provisions of Income-tax Act, 
1961, the total income of any previous yc-ar of a 
person who is a resident in'cludes all income from 
whatsoever source derived which is received or deem
ed to be received in India or accrues or arises or is 
deemed to accrue or arise in India during such year. 
Where any depreciable asset is :;oid, the difference 
between the sale price and the written down value as 
does not exceed the differen'Ce between the actual 
cost and the written down value is chargeable to tax 
as income in the year in which the surplus arises. 
Further, -any profit or gain arising from the transfer 
of a capital asset is chargeable to tax under the head 
'capita l gains' which is computed by deducting the 
cost of acquisitiort of the capital asset and cost of 
improvement if any, from the full value of the consi
deration received . 

The Receipts and Payments Accourtt5 of a com
pany in liquidation for the assessment years 1977-78, 
1979-80 and 1980-81 included receipts of 
Rs. 7,95,772, R s. 36,50,570 and Rs. 9,00,000 respec
tively on a~count of sale of assets. As per the office 
notes of the assessing officer in the assessmeltt orders 
for the n~sessment years. 1976-77 and 1978-79, the 
details of as~ets sold were not available on record 
and in the ahsence of details the whole amount of 
sale proceeds could be treated as income of the yea.r. 
However, no action was taken' to assess the income 
for these assessment years. This resulted in a short levy 
of tax aggregating to Rs. 32,61 ,128. 

The comments of the Ministry of Finance on the 
pa ragraph are awaited (December l 986). 

(b) Under the provisions of Income-tax Act, 
1961, when~ any depreciable asset which is own'ed 
by the assessee and which has be~n used for the pur-



pose of busiJ1ess or profession is sold and the sale 
price, exceeds the written down value, the difference 
between the sale price (upto the limit of actual cost) 
and the written down value shall be charged to 
income-~ax as in'Come from business of the previous 
year in which the moneys p~yab!e for the a. set 
become due. 

In thl! previous year relevant to the assessment 
year 1981-82, a company realised a profit of 
Rs. 3,30,54 7 on the sale of a buildjng. In the return 
of income for the assessment year 1981-82 the coin
pany t reated arl' amount o~ Rs. 1;29,001 as capital 
nains a nd balance of R s. 2,01,546 :1) taxable surplus. 
~ 

Jn the assessment for the asse ·sment year 1981-82 
completed in foly 1984, -the assessirtg officer omHted 
to include the surplus of R s. 2,01,546 as income 
chargeable to tax. This resulted in the i.:scapement of 
income of R s. 2,0 1,546 an'd conse~Jent short levy o[ 
tax of R s. 1,19,166. 

· The comments of the Mirustry of Finance on the 
paragraph a re awaited ( December 1986). 

(c) Under the provisions of the Tncome-tax Act , 
1961, the capital gain' arising as a result of tr:ms'.er 
or sale of agrirnltural land is not to be:. charged to m

com~-tax subject to certain conditions. 

Tn the case of a public lim i.ted company capital 
gain of R s. 4,69,827 arising on th_e sale of an agricul
tural Jan<l valuing R s. 1,61,150 m• the assessment 
year 1974-75 for a consideration of R s. 6,30,977 in 
the accounting year relevant to the assessment ye~r 
1982-83 was not brought to tax though the condi
t ion viz. nurchase of another agricultural land within• 

, • . . t 
two years o[ sale, stipiJlated for :-:xempt10n was no 
fulfilled. T he· omission resulted !n cmtler assessment 0f 
income of R s. 4,69,827 and consequen~ short levy of 

tax of R s. 2,34,913. 

The comm t11ls of the Ministry of Financ.:: on the 
paragraph a re awaited (December 1986). 

(viii) Under the p rovisions. of the lncon:e-tax Act, 
1961 'actual cost' means the actual< cos:: ot the assets 
to th'e .Jsse:.;sce rcd\lced by that portion of the cost, 
i[ any, as has been mct directly or ind~rec_tl~ by any 
other person or authori ty. It bas been 1ud1ctall)'. ~ield 
that interest paid on amouo'ts borrower! for acqumng/ 
instarnng machinery for the period prior to the com~ 
menccm-;r.t of the busines~~ is includiblc in 'actual cost 
and so far a~ interest after the commencc~ent of n:c 
busin'Css is c0ncerned, it is not to be incJ.uded m 

actual cost. 

Jn the casi: of an assessee company during the pr: 
vious year r~Jevant to the assessment year 1984-8:>, 
the company had taken a term loan of Rs. 25 lakhs 
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from a Bank for purchase o[ machinery and for 
making additions to the machin•ery. The value of 
addili0n to plan't and machinery duting the previous 
year was computed at Rs. 37,56,935 which included 
an amount of Rs. 12, 11,600 being interest payable 
to the bank for the entfre contracted period of the 
loan. On the amount of i ntere~t of Rs. 12,11,600 
capitalised, depreciation and ;nves tme-nt allowance 
aggregating tu Rs. 5,75,510 were chimed by the com
pany and also allowed by the departmer:r'. From the 
notes of me company's accounts for the year ending 
30 September 1983, it was noticed that the amount 
of interest which accrued dming the previous year 
was only R s. 87,945. As interest payment upto the 
date of commission'ing of the machinery only can 
legitimately be capitalised, grant of depreciation and 
investment allowance on the capitalised interest of 
Rs. 12,11 ,600 resul ted in under asses;;ment of income 
of R s. 4.87,.565 with a potential short levy of tax of , 
Rs. 3,07,166. 

The Ministry of Fin'ance have accepted the mis
take. 

( ix) Jn the assessment of four companies in three 
different Commissioners' charges for the assessment 
years ! 978-79 to 1982-83, ther~ was underchaq?e of 
tax aggregat~ni! to Rs. 10,99,448. The det<1ils of 
the cases ;1 re ~i ven below : 

SI. Cornmis- Nature of objection 
N o. sioner's 

charge 

Assess-
ment year 

I. A 
1981 -82 
1982-83 

.. 

2. B 
1978-79 to 
1980-81 

3. c 
1932-83 

4. c 
1982-83 

Accrued inte rest of Rs . 
1,13,502 and Rs. 1.05,313 due 
from certain comp:inies to 
who'll loans were advanced 
and in wh ich Directors o f the 
company were in terested w:i~ 
not included on the ground 
tha t the debtors were facing 
financia l difficult ies. 

Accrued interest on deposits 
by the company with the In
dust rial Developmen t Bank 
of Ind ia amounting to Rs. 
64,500, Rs 66,000. R s. 66,000. 
not asse~sed to ta1'. 

A ~um of R5. 5,93,621 recei ved 
a-; interest from Cncome-tax 
Dep1rtment in respect of the 
assessment yea r 1977-78 w:is 
not taxed. 

The assessee company r;:
ceived a sum o f Rs. 6,24,588 
as interest fro m the lncome
tax D~partm~nt in respecr of 
assessment year 1979-80 but 
was not taxed . 

Tax under
charge 

Rs. 

1.52.896 

1.14.3% 

4,80,055 
(including 
in(erest Rs . 

I ,42,582) 

3,52, t I I 

, . 
-

-



-· 
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Of the four cases, the assessments in three cases 
were made by the InspeCting Assistant Commissioner 
(Assessment) 

The comments of the Ministry. of Finance on all 
the four cases are awaited (December 1986). 

(x) An assessee company deriving ·income from 
manufacture and sale of steel products, inte rest and 
dividend, cre.dited in its accounts for th~ years rele
vant to assessment years 1979-80, 1980-8 1 and 
1982-83 interest on fued deposits and interest cin -
securities amounting to R s. 3,2~,583, Rs. 8, 77,68 t 
and Rs. 2,49,842 respectively on accrual basis. The 
compar~y followed mercantile system of acco11:lting 
for its manufacturing etc., but with regard to assess
ment of interest income, cash basis was being followeJ. 
The Inspecting Assistant Commissioner (Assessment J 
while complet ing the assesments for the said years 
(assessments completed in July 1981, December 1982 
and March 1985), assessed the interest income on 
cash basis amounting to Rs. 1,38,264, Rs. 5,40,634 
and Rs 18,3 1,894 against the correct assessable 
(cash basis) income of Rs. 2,99,206, Rs. 7,47,359 
and Rs. 20,52,338 respectively. Interest income ~" 

the extent of Rs. l ,60,942, Rs. 1,86,725 and 
Rs. 2,20,444, therefore, escaped assessment leading 
to aggregate short levy of tax by Rs. 3,27 ;620 in the 
three assessment years. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

2.43 Incorrect set of] of losses 

( i) Where for any assessment year, the net result 
of the computation under the head 'profits and gain'S 
of business or profession' is a loss to the assessee, not 
being a loss sustained in speculation business, and 
such loss cannot be or is not wholly set off against 
income under any head of income in accordance with 
the provisions of the Act, so much of the loss as has 
not been so set off shall, subject to the other provi
sio ns of the Act , be carried forward to the followin·g 
assessment year( s) and s hall be set off against the 
profits and _gains of business or profession of those 
years. No Joss shall, however, be carried forward for 
more than eight assessment years immediately sucee
cling the assessment year for which the loss was first 
computed. 

(a) I n the case of. a company, the department 
computed business loss, unabsorbed depreciarion' and 
unabsorbed development rebate of Rs. 1, 13,26,291 , 
Rs. 67, 78,869 and Rs. 22,50,243 respectively aggre
gating to Rs. 2,03 ,55,403 for the assessment years 
S/17 C&AG/86- 17 
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1967-68 to 1975-76. While completing the assessments 
for the assessment years 1970-71, 1971-72, 1974-75 to 
1979-80, a sum of Rs. 2,45,39,007 was set off by the 
Jnspecting Assi·stant Commissioner against . pr•sitive 
business income of these years resulting in excess set 
off of Rs. 41,83,604. The excess set off of loss of 
Rs. 4 l ,83,604 resulted in under assessment of income 
of Rs. 33,55,389 and Rs. 8,28,215 for the assessment 
years 1978-79 and 1979-80 respectively with conse
quent aggregate undercharge of tax of Rs. 24,16,030 
for the two assessment years. · · 

The comments of the M inistry of Finance on the 
paragraph are awaited (Dccembe'f 1986). 

(b) In the case of a public limited company, the 
assessments for assessment years 1975-76 to 1977-78 
were concluded resulting in the computation of busi
ness losses and unabsorbed depreciation to be set off 
against future income. The assessments for these 
years were rectified to set right apparent mistakes 
committed (August 1981) while giving effect to the 
appellate orders, which resulted in reduction in the 
quantum of business losses for assessment year 
1976-77 and enhaµcement of unabsorbed deprecia- . 
tfon for the assessment years 1975-76 to 1977-78 to 
he carried forward. In the original assessment made 
for the assessment yea r 1976-77 in September 1979, 
the business. loss was determined as Rs. 59 ,21 ,417 
which was allowed to be carried forward for set off 
against the income of future years. This business l05s 
was set off in July 1981 against the income of 
Rs. 38,80,6 10 for the assessment year 1978-79 and 
the balanc;e of Rs. 20,40,807 was allowed to be 
carried forward . The balance of Rs. 20,40,807 was 
set off in July 1982 against the income cf 
R s. 31,8 1,635 for the assessment year 1979-~0 and 
there was no amount of business loss of 1976-77 
which remained to be carried forward and set off in 
later years. H owever, the business loss of 
Rs. 20 ,40,807 pertaining to assessment year 1976-77 
was allowed set' off again to the ext~nt o f Rs. 15,63, l 02 
in the assessment made in September 1983 for :he 
asscssm.;nt year 1980-81 and the balance of 
Rs. 4,77,705 was allowed to b.e carried forward even 
though' the loss had already been set off in' the assess- · 
ment year 1979-80. The incorrect set off of business 
losses allowed for a second time in assessment year 
1980-81 resulted in under assessment of income of 
Rs. 20,40,807 involving a potential tax effect of 
Rs. 13,J 6,320. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph arc awai ted (December 1986). 



(c) The assessment_ of a widely-held company for 
the assessment year 1979-80 w~s comp.letcc.I in March 
1982, determining the income a') ' nil' after setting off 
a carried forward business Joss ::>f Rs. 3,14,057 and 
unabsorbed depredation of Rs 3,88,275 relating to 
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the assessment years 1972-73 to 1974-75. The 
assessment for the earlier assessment year 1978-79 
was revised in January 1983 and the entire business 
Joss relating to the assessment years 1972-73 and 
1973-74 and a business Joss an_punting to Rs. 86,888 
(out of Rs. 1,19,320) of nssessment year 1974-75 
were adjusted leaving a b'llancc qf business loss of 
Rs. 32,432 to be adjusted in the subsequent asi-:ess
ment year 1979-80. The asssessment for 1he assess
ment year 1979-80 was, however, not revised to with
draw the business losses relating to the assessment 
years 1972-73 and 197~-74 and the loss of Rs. 86,888 
relating to assessment year 1974-75 originally ad
justed. The assessment for the assessment year 
1980-81 was also completed in August 1983 ein a 
'nil' income after setting off the unabsorbed business 
loss of Rs. 32,432 of assess'ment year 1974.:75 ·and 
unabsorbed depreciation of R s. 4,05,199 including 
the amount of Rs. 3,88,275 already set off in assess
ment year 1979-80. 

The omission to revise the assessment for 11ss0ss
inent year 1979-80 resulted in the· incorrect carry 
forward and set off of Rs. 32,432, being th~ balance 
of the loss relating to assessment year 1974-75 and 
the unabsorbed depreciation of Rs. 3,88,275 of ~SS'.! SS · 
ment years 1972-73 to 1974-75 in the assessment 
year 1980-81. 

· Further, in the original assessment for the as5ess
ment yeat 1977-78 completed in January 1980, a l0ss 
of Rs. 79 ,725 was arrived at after allowing deprecia
tio~ of Rs. 3,83 ,590. The Commissioner of Income
tax (Appeals ) allowed (December 1980) a further 
depreciation of R s. 60,472 but while giving effect to 
the orders in March 1982. a sum of R s. 8,83,590 w~,; 
added to the loss instead of R s. 60,472 which led to 
exce~s carry forward of business loss of R s. 8,23 , 11 8. 

The erroneous adjustments n sulted in aggregate 
short levy of tax of R s. 3,31.733 in the assessment 

. years 1979-80 and 1980-81 ·and excess carry · for
ward of business loss pf R s. 8,23 ,11 8 involving a 
potential ta]C effect of R s. 4.75 lakhs (approximately) 
in the subsequent assessment y~:?r( s ). 

The department has accepted tht: objection . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1956) . 

(d) A close!y-held company returned a Jong term 
- <i.pital gain of Rs. 6,08,500 on tbe s;tlc of shops :me! 
R s. 31,681 on the sale of furniture ~nd fixtures in 
its return for the assessment year 1983-84. In the 
assessment completed in January 1985, the assessing 
officer set off the bm:ight forward business loss per
taining · to the assessment years 1981-82 and 1982-83 
against the long term capital gain of R s. 6,40,181, 
reducing the taxable income to 'nil'. As the business 
loss of earl ier years can be adjusted against business 
income only and not against any capital gain in res
pect of long term capital assets, the incorrect set off 
of business loss again'st income from capital gains re
sulted in under assessment of income by Rs. 6,40,181 
involving non-levy of tax of R s. 3,16,922. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragr.aph are awaited (December 1986) . . 

~ 

(e) The assessments of a closely-held company 
running motor bus service for the assessment years 
1J78-79, 1979-80 and 1980-81 were completed in 
January 1982 and June 1984 on a taxab1e income 
of R s. nil for the assessment years 1978-79 and 
1979-80 and R s. 24,370 for the assessment years 
1980-81, after adjusting R s. 2,32,420, Rs. 1,49,340 
ard R s 2 I ,355 respectively tr.wards unabsorbed busi
ness loss relating to the assessment year 1977-78. 
Audit scrutiny revealed (DerPmber J 985) that basi>•l 
on the orders of AppeUate Tribunal issued irt March 
1983, the assessment for the assessment ye:ir 1977-78 
{fl!r which the .business ioss of Rs. 4,03,115 was 
det~rmined in September 1931) was revised in Jul:, 
JOP4 computing the taxaHe income as R s. '2,47 ,810. 
However, the assessments of the assessments years 
1978-79 to 1980-81 were not correspondingly revised 
to withdraw the carried forward business loss of asse>s
ment vear 1977-78, whi.::h was adjusted earlier. The 
omission resui ted in short-le,·y of tax of Rs. 2,75,472 
for the three assessment yea;s. 

The comments of the Minif> try of Finance on the 
paragraph are awaited (December i986). 

(f) fo the assessment made in September 1984 of 
R company for the assessment year 1980-81, a carried 
forward business loss of Rs. 'iS,626 was set off against 
the income of Rs. 45,626. This resulted in excess· 
set off of Rs. 10.000. Similarly busine_ss loss and 
un absorbed depreciation relating to the . assessment 
year 1978-79 amounting to Rs. 3,22,64,956 was 
required to be set off aglfin'St the income for the assess
n •ent year 1981-82. In the assessment made in March 
1985, a sum of R s. 3,25,02,769 was set off again<;t 
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the income of tbe assessment year 1981-82 as against 
~he correct sum of Rs. 3,22,64,956. These mi~takcs 
resulted in an aggregate excess carry forward of 
Rs. 2,47,8 13 [or the assessment year 1981-82 involv
ing short levy of tax of Rs. 1,46,5 19. 

The department has. accepted the objection. 

The comments of the M!:iistry of Finance on the 
paragraph arc awaited (December 1986) . 

(g) In the assessment of a company for the assess
ment year 1983-84 (assessment made in November 
f984), a sum of Rs. 2,22,861 pertaining .to the assess
ment year 1980-81 was set off again'St the positive 
i11come (or that assessment year and the amount to 
be carried forward for set off in the subsequent years 
was determined at Rs. 3,53,269. lt was noticed in 
audit in December 1985 that a purtion of the loss of 
the assessment year 1980-81 amounting to Rs. 2,48,659 
was aln.:ady set off jn the assessment year 1982-83 
:.ind a sum o[ Rs. 2,70,942 only (Rs. 5,19,601 _being 
the loss computed for the assessment year 1980-81-
Rs. 2,48,659) remained to be carried forward a.ld 
set of[ against the positiv\! income of the subsequent 
years. After setting off of :.i sum of Rs. 2,22,861 in 
1l·e assessment for the assessment year 1983-84 in 
November 1984 to the extent of the available profits, 
the unabsorbed loss to be carried forward and set oft 
in future years was only Rs. 48,081 against the 
'Fnount of ~s. 3,53,269. dc1ermincd in the order. 

The incorre.rt ~et off cf ;tJ'>S of Rs. 2,48,(;59 twice, 
once in the assessment year 1982-83 and again in 
1983-84 (included in the set off of Rs. 3,53,269) and 
the excess carry forward of Joss of the assessmeot 
year 1980-81 by Rs. 56,529 (Rs. 5,76,130-
R s. 5, 19,601) resulted in ~xcess carry forwarcl of 
10s~ aggregating to Rs. 3,05,188 involving potential 
snort levy of tax of Rs. 2,03,331. 

The comments of the Ministry of Financ~ on the 
paragraph are awaited (December 1986). 

(h) In the assessment of a company for the assess
r:ient year 1981-82 completed in Septemb..:~ 1984, 
deficiency on account of tax holiday rel iefs admissible 
to the company for the asst:ssment years 1978-79 
1979-80 and 1980-81 aggregating to Rs. 93,124 and 
unabsorbed investment ·allowance of Rs. 54,805 for 
the assessment year 1978-79 was adjusted agai11st fre 
income. In the assessment for the assessment year 
1980-81, the a_ssessing officer had computed 'nil' ,in 
come. It was noticed in audit (October 1985) t::at 
th ';! a sessee company had a positive income cf 
R s. 3,51 ,602 for the eatli.!r assessment year 1980-81 
against which >Jll the deficiency on account_ of tax 
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hrJliday reliefs together with the unabsorbed invest
ment allowance of earlier assessment years could have 
been adjusted and a positiv.! income of Rs. 59,648 
computed for that year. This restdted in an under 
assessment of income of R s. 59,648 for the assessment 
year 1980-81 and a short levy of tax of R s. 35 ,266. 
F urther, as .all the losses of ~artier years had be'!n 
fully set off in the assessment year 1980-81, there 
.vould be nothing left for adjustment in the assessment 
_}Car 1981-82. Tne i ncorrec~ adj ustment of the ta.'{ 
ho]jday reliefs of Rs. 93,124 together with the uu
absorbed investment allowance of Rs. 54,805 aggre
gating to R s. 1,47,929 in the assessment year 1981-82 
resulted in under assessment of income of R s. l,47,92S 
and a short levy of tax of Rs. 1,40,937 inclusive of 
in1 erest for unc!_~r-estimate of advance tax. The 
fl~gregate short levy of tax arr,ounted to R s. l,76,2u3 
for the two assessment y~ar-; 1980-81 and 1981-82. 

T he comm~nts of the Ministry of Finance on the 
paragraph are awai ted (December 1986). 

(i) T he total in•come of a company for th~ cissess
ment year 1975-76 was originally' computed in Nov
ember 1977 at a loss of Rs. 4,22,014 comprising 9f 
business loss of Rs. 1,40,676 and unabsorbed depr~
ciation of Rs. 2,81,338. On the basis of appelllte 
t•rder, the assessment was revised in March 1985 
delermining the total loss at Rs. 9,91,775 which in
cluded . the aforesaid unabsorbed ciepreciation of 
R s. 2,81,338. The entire loss of Rs. 9,91,775 . was 
set off in assessment year 1977-78. In addition, a 
s11m of Rs. 879 was set off t{lwards unabsorbed depre
ciat ion for the assessment yt>ar 197 5-7 6 and tl:e total 
income for the assessment year 1977-78 was rcduc:d 
to nil. Further ,a sum of Rs. 2,80,459 (Rs. 2,81,338 
- Rs. 879 ) was also allowed ·to be can ied 
forward as being the balance of unabsorbed depre
ciation for the assessme!lt year 1975-76. · A3 the en
tire un'absorbed depreciation of R s. 2,81,338 was 
already inck1ded in the tot:il amount of R s. 9,91,775 
for the assessment year 19 7 5-7 6 and set off against 
the incomt: for the asse3sment year 1977-7S, the set 
otI of R s. 879 towards. unabsorbed depreciatio·1 and 
<..arry forward of Rs. 2,80,459 was irregul 1;. This 
ird to undercharge of tax of R s. 507 together wiih 
in egular carry forward c,f un&bsorbed depreciation 
of R s. 2,80,459 for the assesment y:.:ar 19T/-78 in
v . .Iving sh; rt levy of potentia! tax of Rs. 1,6 l,965 

T he comments of the .~vfr1istry of Financ~ on tr.e 
paragraph a'fe awaited (December 1986) . 

( j) The assessment of a company for the assess· 
mt·nt yeai; 1981-82 was cumi:!eted in April 1984 and 
the total income was red·uced to nil after setting off 
of :unabsorbed losses of R s. 16,28,607 aad 
R s. 10,41,866 for the assessment years 1978-79 



and 1980-81 respectively. A further unabsorbed 
loss of Rs. 33,47,875 for the assessment year 
1980-81 was also allowed to be carried forward. 
ft was, however, noticed ir. a.dit in June l <.8 5 that 
as a result of re<:tification ~nade subsequently ;"or tl1e 
assessment year 1978-79 in Jun~ 1984, the loss of 
Rs. 16,28,607 for the assessment year 1978-79 was 
reduced to Rs. 1{56,012. Accordingly, the asses5-
t.r.ent for the assessment y~ar 1981-82 wa:s '.llso re
quired to be revised and the amount o [ unabsorbed 
loss of the assessment year 1980-81 to be carried 
forward at the end of the assessment year 1981-82 re
calculated at R s. 31,75,280 in place of R s. 33,47,875 
c-llowed to be carried forw::rd. As this was not d0ne, 
there was excess carry forward of loss of R s. I , 72,59 5 
at the end of the assessment year 1981-82 with a tax 
effect of R s. 1,02,047. 

The Ministry of Finance have accepted the mistake. 

(k) The to tal income of a company for the assess
ment year 1984-85 was computed in February 1985 
at R s. 1,12,884 which comprised of house property 
:acome of Rs. 1,02, 721 anc business in: omc of 
Rs. 10,163. T he assessing officer set ofI unabsorbed 
business loss of R s. 1,12,884 relating to the assess
ment year 1982-83 against the income and reduced 
the total income to nil. As 11:.e unabsorbed business 
lo~s of the assessment yea:: 1982-83 could be set off 
only against the business income of R s". lU,163 arrd 
not against the house property income of the assess
rrient year 1984-85, the erw11~~us adjustmen: resulted 
in the house property income of R s. 1,02,721 escap
ing assessment in the assessment year 1984-85 leading 
io undercharge of tax of R s 70,106. 

The comments of the M:i~ :~try of Finan:c on the 
paragraph are aw1ted (December 1986). 

(1) While computing the business income of a 
company for the assessment year 1978-79 in June 
l S82, the business los3 \\ as determineJ al 

Rs. 1,49,496. The assessment was revised in June 
1984 to give effect· to the orders of the Commissioner 
l 'f Income-tax. In the revis~d assessment made in 
J une 1984, the loss was determined at R s. 41,563. 
While completing the assessment for Lhe a~sessment 

year 1980-81 in September 1984, the loss of 
Rs. 1,49 ,496 as originally computed was erroneously 
set off instead of the correct amoWYt of loss of 
Rs. 41 ,563 determmed m June 1984. ·n1e mistake 
resulted in excess set off <'f loss and a consequent 
under assessment of income of R s. 1,07,933 involving 
a short levy of tax of Rs. 63. 815 

The comments of the Minh try of Finan':~ on the 
paragraph are awaited (December 1986) . 
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(m) An industrial company had carried forward 
unabsorbed loss/depreciation; development rebate/ tax 
1-.oliday deficiency for the a;,~t.ssment years 1974-75 
t() 1978-79 and these were adjusted against tl.e posi
t ive incomes of the subsequ~nt years, the last adjust
ment being made ir; the assessment for the assessment 
year 1981-82 completed in January 1984 on a p ositive 
income of Rs. l ,00,865. Tl~tre was, thus, no un
absorbed deficiency to be 0 1rried forward fo: adjust
ment in the subsequent a,,sessment year 1982-83. 
Howcv:'!r , in the assessment for the assessment y1::ar 
1982-83 completed in F ebruary 1985, the assessing 
officer determined an income of R s. 1,03,740 and 
computed the net income a~ 'nil' after settir.g of ci.n 
c..rr.ount of R s. 1,03, 740 by way of unabso(b.::d loss, 
depreciation etc., brought forward from earlier years. 
The incon-ect adjustment of the loss etc., resulted in 
under assessment of income of Rs. 1,03,740 and a 
short levy of tax of Rs. 58,483 for the assessment 
year 1982-83. · 

Th~ department bas accepted the objection. 

The comments of the Ministry of F inance on ~he 
paragraph a.r:e awaited (Decmber 1986). 

(n) In the original asscssme.nt of a corupany tor 
tl',e assessment year 1981-82 made in March 1984, 
the net taxable income after allowing the brought for
\vard loss of Rs. 99,176 (for .the assessment year 
i 980-81) was computed at R s. 6,74,200. As a 
result of revision of the assessment for the assessment 
year 1980-81 to give effect to the order of the Com
missioner of Income-tax ( Appeals) (January 1985), 
Lhe benefit of brought forward loss of R s. 99,176 was 
again given and the taxable income incorrectly <.!eter
mined at R s. 1,54,190 against Rs. 2,53,366. The 
cssessment was further revi'.;ed in September 1985 t ::> 
give effect Lo the order (September 1985) of the 
Commissioner of Income-tax (Appeals) , an:l thi: lo~s 

Jor the assessment year 1980-81 was detennmcd at 
Rs. 2,08,888. In this revised order, while the figure 
of income was correctly taken at Rs. 2,53,366 (instead 
of Rs. 1,54, 190 incorrectly determined at th~ .ime of 
giving effect to the appellate order of January 1985), 
the benefit of brought forward l<?SS of Rs. :;9, 176 
already ~ivcn during origin11I assessment wa;; over
looked. Thus, against a loss of Rs. 1,09,712, loss of 
Rs. 2,08,888 was adjusted . This resulted in exc~ss 
adjustment of lo,ss by Rs. 99, 176 involving potential 
short levy of tax of R s. 58,637. 

The d epartment has accepted the objection. 

The comments of tbe Ministry of Finance on th'! 
paragraph are awaited (December 1986). 
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(ii) If an assessee carryirtg on a business or pro
fession sustains loss during a year and such loss can
rrot be set off against income from other heads rn that 
assessment year, such unadjusted loss is 1lkwed to 
be carr ied f~rward for set off c.gainst profits and gains, 
if any, ·of any business or prufession carried by him 
'in the next or· subsequent a~~essment year prnvidec! 
the business or profession in which the los.; was sus
tained was continued to be carried on in that year. 
The unadjusted loss brought forward cannot be set 
off against income from oth.~ head (i.e. excc_pt income 
from business or profession) . 
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An assessee company manufacturing utensils upto 
the assessment year 1978-79 haa acc!!_mulated losses 
for the assessment years 1970-71 to 1972-73 a~1d 
1976-77. In th~ previous year relevant to the assess
ment year 1979-80, the company stopped production ~ 
of u tensils and started production of shots arid notch 
bars and leased qut the factory godowns. The in;:ome 
from leasin'g was assessed U!,lder the head 'income 
from other sources'. The brought forward business 
loss . was allowed to be set olf against t11e net income 
of Rs. 73,268 and Rs. 74,685 from 'other sources' 
in the assessment years 1979-80 and 1980-81 in con
travension of the provisions of the Income-tax Act, 
1961. In fact, there was Jess under the bead ' busi
ness' in these years. The mistake resulted in short 
levy of tax of Rs. 1,02,191. 

The Ministry of Finance have accepted the mis
take. 

(iii) Under the prov1s1orns of the Income-tax Act, 
1961, any ioss computed in respect of a t>p~culation 
business carried on by the assessee can be set :iff onJy 
against profits and gain's of another speculatI011 busi
ness. It has also been provi;led in the Act tL_ut 'Vh.ere 
any part of the business· of a company (other th:rn an 
investment; a banking or ::i fin ancial company) con
sists in the purchase and sale of shares of other com
panies, such companies shall be deemed to be carry
iug on a speculation business to the extent to which 
the business consists of purchase and ~ale of shares. 

{a) An industrial company engaged in V::lrious 
busi1iess activities was also cc:trrying on business in 
share dealings in the previous years . relevant to t: 1e 
assessment years 1982-83, !983-84 and 1984-85. The. 
company sustained losses .of Rs. 1,01,908 in the 
assessment year 1982-83, Rs. 5,48,824 in the assess
ment year 1983-84 and Rs. 2,86,339 in the =~ssess

ment year 1984-85 in share c!ealings and ch::irged the 
losses to the profit and loss account of the :;orupany. 
These losses were allowed as deductions by :;he a:;sess
ing officer while completing the assessments .• n April 

1983, March 1984 and December 1984 respectively. 
The loss being from speculation business which could 
be set-off only agai~st specul2tion profit, the d;!duc
tion of the same from the profits of the c? mpany was 

not in order. 

The omission t.o disallow the loss resulted in under 
assessment of income of Rs.. 1,01 ,908, Rs. 4,89 ,200 
and Rs. 2,11,433 in the assessment years 1982-83, 
J 983-84 and J984-85 re~pcctiveJy leading to under
charge of tax aggregating to Rs. 4,66,438 for the three 
;::ssessment years 1982-83 to 1984-85. 

The comments of the Ministry of Finance on che 
paragraph are awaited (December 1986) . 

(b) The assessment of an investment <.ompail'y 
carrying on the business of dealing in shares and grant
ing of loan'S and advances, for the assessment year 
1982-83 was completed in March 1985 on a business 
income of Rs. 3,17,967 and dividend income of 
Rs. 54,390. Against the business income of 
Rs. 3,17,967, the department set off unabsorbed 
speculation 19ss of the like amount i!l respect cf tl1e 
assessment. year 1980-81 and the net total income was 
computed at Rs. 54,390 representing dividend income 
alone. M ajor part of its incDme during the assess
ment year 1982-83 was derived from interest earned 
on loans and advances and from dividend income, 
both of which were assessed under "other sources". 
The income under the head "other sources" .iv":ls more 
than · the income derived from business (share-deal

'ing). The assessee was, therefore, an '.nve<;tment 
cotnpany in the assessment year 1982-83 aud the 
income from share-dealing was not speculative in 
nature. T he set off of unabsorbed speculatiDn loss of 
earlier years against the other income was, therefore, 
not correct. The mistake resulted in under assess
ment of income of Rs. 3,17,967 with a consequent 
undercharge of tax of Rs. 1,84,830 for the as_sessment 
year 1982-83. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(iv) Under the provisions of the Income-tax A.ct, 
1961 , where a change in the share holding has taken 
place in a previous year in the case of a company, i~ 
which public are not substantially interested, ·no -loss 
incurred in any year prior to the previous year shall 
be carried forward and set off against the income- of 
the previous year unless certain prescribed condition~ 
are fulfilled, one such condition being that the Income
t~x Officer should be satisfied that the change in the 
share holding was. not made with a view to avoiding 
or reducing any liability to tax. 



In the assessment order of a private limited com
pany for the assessment year 1978-79 completed in 
August 1981, the assessing officer observed th'lt 
changes in the share holdings had taken place Juring 
tbe previous year relevant to the ·assessment year 
1978-.79 and in the absence of satisfactory explana
tion f rom the assessee company, the losses for the 
assessment years upto 1977-78 would not be allowed 
to be carried forward for adjustment. However, a Joss 
of R s. 2,56,'J.09 relating to the assessment year 
1973-7 4 was allowed to be set off in the assessment 
year 198 1-82 in J anuary 1985, while giving effect to 
the orders of CoJTI.IIJissioner of Income-tax (Appeals). 
The erroneous set off of the losses resulted iri under 
assessment of income of Rs. 2,56,109 and a short levy 
of tax of R s. 2,34,574 including interest for belated 
filing of return and under-estimate of advance tax for 
not filing revised estimates. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(v) Under the Income-tax Act, 1961, where in 
respect of any assessment year, the net result Qf the 
con'.Putation under the head 'capital gains' is a loss, 
such loss shalJ be carried forward to the following 
assessment years and set off against capital gains 
relating to long term capital assets for those assess
ment y_$!ars. 

In the assessment of a widely-held company for the 
assessment year 1973-74 completed in December 1975, 
the assessing officer determined a long term capital 
loss of R s. 10,28,833 and this was allowed to . be 
carried forward for adjustment against the Jong term 
capital gains of the following assessment years. Out 
of this loss, a sum of Rs. 3, l 0,942 was adjusted 
against the long term capital gains in the assessment 
for the assessment years 1974-75, 1975-76 and 
1976-77 completed in February 1979, September 
1978 and March 1979 respectively. Subsequently, 
while completing the reopened assessment for the 
assessment year 1973-74 in March 1984, the c~pita l 
loss was redetermined as 'nil '. Audit scrutiny of the 
records revealed (J uly 1984) that consequent on the 
redetermination of lon_g term ·capital loss for the assess
ment year 1973-74, the amounts of R s. 33 set off in 
the assessment year 1973-74 and Rs. 2,99,360 ( :::ft.er 
rectification of an error ir1 the original assessment 
year 1975-76 whereby ~he capital gain to be taxed 
was determined as R s. 13,141 instead of the correct 
amount of Rs 1,559) carried forward and set off in 
the assessment years. 1974-75 · to 1976-77 required 
lo be withdrawn. But no action was taken to revise 
the assessments for these years to withdraw the capi
tal losses already adjusted. Omission to do so resulted 
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in under assessment of income of Rs. 2,99,360 and 
a short levy of tax of Rs. 1,64,365. 

The case was checked by the internal audit parry 
of the department but the mistake escaped its notice. 

The Ministry of Finance have accepted thi:; mis
take. 

(vi) Under the provisions of the Income-tax Act, 
1961, business loss of a registered firm may be allo
cated amongst its partners for being set off ag~?inst 

their individual inrome. Tax holiday deficiency in 
respect of a new industrial undertaking and unabsorbed 
investment allowance, however are to be carried 
forward and set off against the profits of the firm 
itself in subsequent assessments and is not allo.:able to 
the par.tners. 

ln the case of a registered firm, tax holiday defi
ciency in respect of a new industrial undertaking and 
unabsorbed investment allowance was determined as 
Rs. 1,75,0'.?7 for the assessment year 1981-82. Onc
third 0£ it, amounting to R s. 58,342 was allocated to 
an assessee company,_ one of the three partners ef the 
firm. The aforesaid loss was set off against the posi
tive income of the assessee in the assessmen t j·ear 
1981-82 (assessment made in March 1984 and last 
revised in January J 985). As the tax holiday defi
ciency and unabsorbed investment allowance were to 
be carried forward in the bands of the firm its~lf, the 
set oft thereo[ in the hands of the partner company 
was not in order. The mistake resulted in under 
assessment of bl.l'Siness income by Rs. 58,342 and a 
short levy of lax of R s. 51 , 166 for the assessment year 
1981-82, inclusive of interest of R s. 13,536 for short 
payment of adva nce tax for the assessment year 
1981-82. The position in respect of the other two 
partners also needs consideration. 

The depar tment has accepted the objection . 

The comments of the Ministry of Finance e n ~~e 

paragraph are awaited (December 1986). 

2.44 Mistakes in assessments while giving effect 10 

appellate orders 

(i) (a) Tte assessment of a widely held company 
for the assessment year 1979-80 \Vas compl~te.-J in 
September 1982 on a taxable income of R s. 59,25;860 . 
which was arrived at after deducting from the total 
income oE Rs. 3,33,25, 787, investment allowance of 
Rs. 31 ,20,419 and business loss, unabsorbed depre
ciation allowance, unabsorbed development rebate 
and unabsorbed investment allowance aggregatinb to 
Rs. 2,42,79,508. Consequent on the orders (Feb ruary 
1985) of the C ommissioner of Income-tax ( Appeals) 

·-
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the assessments for the assessment years l 974-75 to 
1980-81 were revised in March 1985 in which the 
the losses etc. relating to earlier years were suitably 
modified . Aud it scrutiny revealed (May J 985) that 
while revising the assessment for the nssessment year 
1979-80 (March 1985 ) for giving effect t~ appellate 
orders allowin.e. a relief of R s. J ,2 J, 71,939 the net 
income of Rs. 59,25,860 was taken as the basis for 
computation of income. The c arried forward busi
ness los.ses, unabsorbed depreciation etc. of earlier 
years which were already set off in the original assess
ment were allowed to be carried forward in the assess
ment years 1979-80 and l 980-81 as modified by the 
appellate orders a nd adjusted to the extent possible. 
As the modified figures of carried forward losses etc., 
were claimed for set off at the time of revision of 
assessment for the assessment year 1979-80, the com
putation of total inCXJ me sbou.ld have been made based 
on the gr<?SS income of Rs. 3,33,25,787 determined in 
the assessment order of September 1982. The in
correct adoption of the sum of Rs. 59,25 ,860 -as the 
basis for computation resulted in excess carry forward 
of loss etc., to the extent of R s. 2,42,79,508 taking 
into account the investment allowance of R s. 31,20,419 
required to be carried forward but omitted to be con
sidered in the revision order for the asse~sn ent year 
1979-80. The mistake resulted in potential short levy 
of tax of R s. l ,40,21 ,415. 

The comments of the Ministry of F inance 0n the 
paragraph are awaited (December 1986). 

( b) A widely-held company while returning the 
income from interest (earned on financing hire-pur
chases) had indicated that accrued inter~st as well as 
accrued penal interest on loans had not been taken 
into account as it was decided by the company to 
account the receipts on. due basi<;. 0 \;\,' hile completing 
(August 1978) the assses5ment for the assessment year . 
1975-76, the Income-tax Officer assc~secl the . interest 
and penal interest on loans 1ggregating to 
Rs. 10,20,000 on accrual basis on the ground that 
the assessee was following mercantile system of 
accounting. The additions were, however, deleted on 
the orders of the Commissioner of Income-tax 
(Appeals) in August 1979. In the ~ppeal by the 
Depnrtment the orders of Commissioner of focome-tax 
were set aside by the Tribunal in June 
1980. B 1.?t the Tribunal's orders were not gfren 
effect to till the date d aud it (Angust J 985). On 
the orders (May 1983) of the Commissioner of In- · 
come-tax the assessment for the assessment vcar , . 
1975-76 was again revised ( June 1983) 10 deduct a 
sum of Rs. 8.02, 134 representing the accrued intere::.t 
relating to the assessment r ::i r 1974-75. As the 
assessment of the arcrued interest/penal interest 

aggregating to R s. 10,20,000 lor the assessment year 
l 975-76 was deleted by the Commissioner of Jncome
tax (Appeals) in June 1979, it was po~nted out in 
audit that the deduction of n sum of R s. 8,02,l 34, 
being the accrued interest for the assessment ye:ir 
197 4-7 5 from the income for the assessment year 
1975-76 was not in order. M oreover, the accrued 
interest of R s. 97,866 and penal in terest of 
Rs. l ,20,000 were not also assessed in the ·as~es!'mcnt 
year J 975-76. · This has r~sulted in a short levy of 
tax of Rs. 7,74,614 in' the assessment years 1977-78 
and 1978-79. 

The comments of the M inistry of Finance on the 
paragraph are awaited (December 1986). 

(c) In the regular assessment of a widely-held com
pany for the assessment yeat 1978-79 completed in 
September 1981, depreciation of R s. 8,68,940 was 
allowed in respect of deferred payment of interest and 
guarantee commission a m.ounting to R s. 28,69,206 
and Rs. 2 1 ,29.379 which were treated "as capital ex
penditure by the ·assessing officer in the assessments 
for the assessment years 1976-77 and 1977-78 res
pectively. In appeal, the Commissioner of Tncome
tax (Appeals) allowed (November 1981) the assessee's 
cla im to treat the deferred payment of in terest and 
guarantee commission as revenue expenditure and the 
assessmertts for t he assessment years 1976-77 to 
1978-79 were revised in March 1982 accordingiy 
treating the above expenditure as revenue expenditure. 
However, the deprecia tion allowed in the assessment 
for the assessment year 1978-79 was not simultane
ously withdrawn. This resulted in an under assess
ment of income by R s. 8,68,940 and undercharge of 
tax of Rs. 5,10,M O. 

The de.partment bas accepted the objection. 

The comments of the M inistry of Finance on the 
paragraph are awaited (D ecember 1986) . 

(d) During the previous years relev~n t t0 the a ~sess
ment years 198.0-81 and 1981-82 a company installed 
pl~nt and machinery worth R s. 12,60,479 and 
Rs. 62,67,389 respectively. Subsequent to the fi ling 
of return for the said two years, the company claimed 
the aforesaid expendi ture as revenue in nature, being 
replacement of identical plant and machinery. Jn the 
original assessments for the assessment vear s 1980-81 
and 1981-82 completed in May and T-uly 1984, the 
assessing officer disallowed the claim and tr<?":l ted the 
expenditure as cap ital in nature ·and allowed dep recia
tion and investment allowance thereon. Pursuant to · 
an appellate order of November 1984, the assessments 
were revised on 18 December 1984 and the said ex
penditure of R s. 12,60,479 and Rs. 62,67,389 was 



allowed ·as revenue exp enditure. · · The deprecia tion 
and investment allowance allowed thereon in these 
years were also wi thdrawn . In the assessment for the 
assessment year 1982-83, completed on 12 ·December 
1984, depreciation of R s. 11,20,574 (including extra 
shift allowance) was allowed as per depreciation sche
dule filed by the assessee which included the writ ten 
down value of the assets claimed by the a~sessee as 
revenue expenditure but treated as capit:il e"<pcnd1ture 
in the years J 980-81 and 198 1-82. As the enti re 
expenditure on the assets was allowed as r .~ v1,,nue ex
pen'Cliture in t11e two a'ssessment years 1981-82 and 
1982-83, the dep reciation allowed on tbose assets in 
assessment year 1982-83 should '3lso have been with
drawn. O mission to do so resulted in excess allow?nce 
of depreciation of R s. 11 ,20,574 leading to net under 
assessment of income of Rs. 11,19,307 (after some 
different and minor adjustments) in th e assessment year 
1982-83. As this assessment resulted in a loss of 
R s. 2,57,395, the under assessment of income led to 
tax underchlr~ of Rs. 6,14,910· (inclmiing non levy 
of penal in terest of R s. 1,41 ,473) together with excess 
carry forward of loss of R s. 2,57 .395 for the assess
ment year 1982-83. 

T he M inistry of F inance have accepted ' he m is
take. 

(e) The assessment of a t ransport company for the 
assessment year 1978-79 was modified in December 
1983 to give effect t o ':ln order of Commissioner of 
Income-tax (Appeals) and loss wa5 determined as 
R s. 2 ,27,527. This loss was set off ·against the in
come for the assessment year 1979-80 simultaneously. 
The assessment was revised in June 1984 and again 
in April 1985 to give effect to the o rders of Appellate 
Tribunal and the loss was finally determined as 
Rs. 5,95, 158. The entire loss of R s. 5,95,158 was 
fully set off against the income for the assessm~nt 

year 1979-80, though loss to the extent of 
R s. 2,27,527 had already been set off ;n DecP,mbcr 
] 983. This resulted in excess set off of loss by 
Rs 2 27 527 and consequent short levy of tax of 
R s: l ,3 1,'398 for the asse;;sment year 1979-80. 

The M ini ... try oE Finance have :iccepted the mis

take. 
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(f) l;n the assessment of ':ln m<lu:::t rial . company, 
provision for bonus of R s. 1,46,000 made in the pre
vious year relevant to the assessment year 1981-82 · 
was disallowed in the assessment .::omple!ed in August 
1984 . The said sum was, however, a1lowed a:; deduc
tion in the assessment year 1982-83 completed OT'I 

14 M arch ,1 985 on actu'.ll p ayment h <1sis. T he a~.sessec 
company went in appe·al against the d isallowance ma~e 
during the assessment year 1981-82. The comm1s-

sioner of Income-tax (Appeals) in his order of Feb
ruary 1985 a llowed the deduction. Accordingly, the 
assessment for the ':lssessment year· l 98 1-82 was 
revised on 30 M arch 1985 allowing the relief oE 
Rs. J ,46,000 as per the appellate order but the cnn
sequential rectification of the assessment for 1982-83 
was not effected. T he o misswn resulted in allowance 
of the deduction twice and led to under a ssessment of 
inco~c of Rs. 1,46,000 with consequent short levy 
of tax and interest .aggregating to R s. 1,26,837 in th<' 
assessment year 1982-83. 

The Ministry of Financ.; have accepted the mis
take. 

( g) In the regular income-tax assessments of a State 
owned transport undertaking the Income-tax Officer 
disallowed in the assessments for the assessm$!nt vear~ 

1974-75 to ) 976-77 .. the claim of the assessee for full 
deduction of the interest payable to ex-operators on 
unpaid con.pensation aggregating to Rs . 4,38,668 and 
in the assessment for the assessment years 1975-76, 
1976-77 and 1978-79, fifty per ~ent of the contribu
tion paid to Flag D ay Fund a11u Chief M inister's Fund 
aggregating to Rs. 9,93,500. On assessce's appeal, 
the Commissioner of Income-tax (Appeals) allowed 
<December 198 1) the . claim of the assessee in respect 
o( both the items. Consequently, the assessments for 
the four asse~sment years were revised in M arch 1982. 
giv:ng effect to 1h~ orders or the Commissioner of 
Income-t':lX (Appeals) . Or. (urthPr appeal by the 
department, the Appelh k T ribun al reversed the 
orders of Co1r.r:.1c;sion:!!' of I nee me-tax (Appeals) in 
December 1982. It W'1S noticed (June 1985) thnt no 
action was initiated till the date of audit (June 1985) 

1to revise the assessments, wjtbdrawing the excess de
duction aggregating to R s. 9,35,418 for the four 
assessment years, although separate orders of Tribunal 
(November 1982) relating to assessmenr year 1977-78 
on the same point were given effect to and the surtax 
assessments for the assessment years 1974-75 to 
1976-77 and 1978-79 h ad been completed in August 
1984 based on the earlier revision of income-tax 
assessments in March 1982. This resulted in under 
assessment of income by R s. 9,35,41 8 -and short Jryy 
of tax of R s. 6.9 1,773. 

The M ini-;try of F inance bave accepted the mis
take. 

( ii ) During the previous year relevant to the 
a ssessment year 1978-79 an assessee company debited 
in its P rofit and Loss Account a sum of R s. 5.1 8.851 
on' account of provision for contingencies. Out of the 
said sum, an amount of Rs. 3,91 ,175 was disallowed 
by the assessing officer in the original assessment 
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completed in September 1982 and tll~ balance amount 
of R s. 1,27,676 being municipal tax, was allowed. 
The assessc~ comparty also claimed separatl'lly 
R e;. 2,26,463 on account of municipal tax for the 
same asscs5ment year and the assessing officer allow
ed a sum of Rs 98,787 being the difference between 
Rs. 2,26,463 and R s. 1,27 ,676 already allowed. In 
appeal, the appellate authority directed the Income-
tax Officer lo allow a further sum of Rs. 1,27,676. Jn 
the revised assessmeD't made in M:irch 1983, the 
Income-tax Officer allowed a sum of Rs. 1,27,676 
though the amount of Rs. 1,27,6 76 had already been 
allowed in the o riginal assessment made in September 
1982. The double deduction resulted in under assess
ment of business income by R s. 1,27,676 antl a short 
levy of tax of Rs. 73, 733 for the assessment year 
1978-79. 

The Ministry of Finance have accepted the mis
take. 

(iii) Under the provisions of the Income-tax Act, 
1961, any sum received by a foreign company frorn 
an' Indian concern by way of royalty or fees for tech
nical servlccs rendered under an agreement approved 
by the Central Government is chargeable to tax at 
the rate of 40 per cent. Royalty received in the form 
of a lump sum payment for the supply of know-how 
outside India is, however, charged to tax at a con
cessional rate of 20 per cent. 

Under an agreement for technical coJlahoration, a 
non-resident company was entitled to receive from an 
Indian company, a sum of U.S. $ 35,00.000 in three 
instalments. During the previous year relevant to the 
assessment year 1982-83, the foreign company receiv
ed from t11e . Indian concern lf.S. S 1 t ,66,667 
(Rs. 1,09,03.420) being the second instalment of the 
amount due. and in the assessment completed in 
October 1983 a sum of Rs. 89 ,804 was charged t'o 
tax at -the rate of 20 per cent and the balance of 
Rs. 19,62,616 at the rate of 40 per cent . The 
assessee claimed before the Commissioner of Income
tax (Appe:lls) , that out of Rs. 19,62,616 taxed at the 
rate of 40 per cent, a sum of R s. 9,81,308 , represent
ing lump sum payment for technical know-how trans
ferred outc;i•le India, was chargeable at the lower rate 
of 20 per cent , and the appeal was · allowed. How
ever, whik giving effect to the appellate order in 
April 1984, the entire amount of Rs. 19,62,616 was 
taxed at the rate of 20 per cent, instead of only 
Rs. 9,81 ,308. This resulted in a· short levy of tax of 
Rs. 1,91,262. 

The Ministry of Finance have accepted the mis
take. 
S/1 7 C&AG/ R6- t8 
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(iv) The Income-tax Act, 196 1, as it stood pnor 
lo its amendment by the Finance Act, 1983, provided 
for export market development allowance to resident 
assessees engaged in the busin•ess qf export of goods 
outside I ndia or in providing services or l'acili tie•; 
outside India in curoputing tbe business income at one 
and one-tl.ird times of the qualifying expe1rditure 
(one and one-half times in the case of a domesllc 
company in· respect of expenditure incurred between 
1 March 1973 and 31 March 1978). 

In the asscssmen't: of a pri vate limited company for 
the assessment year 1980-81 completed in Januaty 
1984, the deduction was allowed at on~ and one-half 
times. of the 1.!Xpendi turc of Rs. 14,50,934 incurred in 
connection with the busin•ess of export of gootls out
side India by the Inspecting Assistant Commissioner 
of Income-tax (Assessment) instead of at the rate of 

one and one-third times though the higher weighted 
deductioit was admissible ~pto the assessment year 
1978-79 only. In an appeal filed by the assessee 
company, the Commissioner of Income-tax (Appeals) 
in his order (July 1984) had also directed that the 
weighted deduction should be restncted to J / 3rd of 
the eligible amount instead of -t ~hereof allowed in the 
original assessment. The mistake, however, remained 
unrectified even while giving effect to the appellate 
order. The allowance of higher rate of deduction 
resulted in under assessment of income of 
Rs. 2,41,820 and a short levy of' taK. of Rs. 1,55.974. 

The Ministry of Finance have accepted the mistake. 

(v) Under the Income-tax Act, 1961. where an 
assessment is set-aside ir1 appeal, a fresh assessment 
in pursuance of the appellate order may be made at 
any time before the expiry of two years from the end 
of the financial year in which the appellate order is 
received by the Commissioner. The Act further r:rrc
vides that where a ny income is excluded from the 
total income o( an assessee for an assessmen·~ year in 
pursuance 01 an appellate order, ::m ·assessment of 
£.:1ch incume in another assessment year is to be 
deemed to be one, made in consequcllcc of or to 
give effect to any finding or direction contained in the 
said order. 

A company carrying on the busines5 of d is tribtuion 
of electrici ty was taken over by ~he State Government 
concerned in January 1974. In the assessment for the 
assessment year J 974-75 redon'e in July 1982, a 
sum of Rs. 22,33,841 wgs included as interest accrued 
on the compensation due to the assessee company for 
the period from January 1974 to March 1982. Pur
suant to tl1e orders of the Commissioner of Income
tax (App~als ) (February 1983) that interest relating 
to e:lch year should be assessed in the respective 



asscssmem ) ears, the assessments for the assessment 
years 1974-75 and from 1981-82 to 1983-84 were 
revised during December 1982 to November 1984, 
withdrawing the excess interest charged to tax in the 
respective assessments, to be sprt:ad over the assess
ments relating to the oobsequent asc;essment years. 
It was, however, noticed in audit (September J 985) 
that the department had not initiated any action• to 
reopen the assessments for the assessment years 
1975-76 to 1980-81 to assess the accrued interest 
aggregating to Rs. 20,59,740 relating to those years 
involvin'g not' levy of tax of Rs. 12,23 ,922. 

The Ministry of Finauce have not accepted the 
mi">t~ke on the plea that the same was in the know
ledge of the department. 

INCORRECT E XEMPTIONS AND EXCESS ~ 
RELIEFS 

2.45 Mistakes in allowing deduotions under Chapter 
V I-A 

Chapter VJ-A of the Income-tax Act 1961 pro
vides for ccrtaio deductions to be mad: from ' the 
gross total income of an assessee to arrive at the IYet 
income chargeable to tax. The ove~-riding condition 
is that the tot.al deduction should not exceed the gross 
total income o( the assessee. 'Gross total income' has 
been defined as the total income computed in accord
an·ce with the provisions of the Act before making 
the deductions under Chapter VI -A. Where the set 
off of unabsorbed loss, depreciation, investmenr allow
ance etc., of e~1rlier years, being ·::in anterior stage, 
results in reducing the total< income to 'nil' or to 
'loss', n-0 deduction under Chapter VI-A is adrcissible. 

(i) In the assessment of a company for the assess
ment year 1980-81 (completed in April 1982 and 
revised in March 1984) the departmen~ allowed a 
deduction 0£ Rs. 5,19,769 (being .7t per cent of 
capital of Rs. 69,30,250 towards tax holiday relief 
for the new industrial undertaking. While determining 
the profits of the new unit, the department did not 
dedu~t from the profit of the new unit, dep'rf'Ciation 
and mvestment allowance of Rs. 45,04,903 allowable 
to the n•ew unit for that year. After providing for 
depreciation :md investment allowance the profits of 
the new unit were nil and as such the assesseC' was 
not enti tled to the aforesaid deduction for the assess
ment year 1980-81. The incorrect aJlowarrce of deduc
tion of Rs. 5, 19,769 resulted in under assessment of 
business income by the same amount with conse
quent _undercha!'ge of tax of Rs. 3.07,314 for the 
assessment year 1980-81. 
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The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii) In the regular assessment of a company for 
the assessment year 1981-82 completed in September 
1984, the gross total income was computed by the 
assessing otlker at Rs. 1,41,45,787 after allowing 
deduction of Rs. 4,85,636 on account of inter-cor
porate dividends and royaloties etc., under Chapter 
VI-A and net income of Rs. 1,36,60,151 ~as asses
sed to tax. On a representation by the assessee, the 
assessment was rectified during the same month to 
allow set off of brought forward unabsorbed deprecia-
tion and investmerl't allowance amounting to 
Rs. 1,33,78,514 for assessment year 1979-80 and 
unabsorbed loss of the assessment year 1980-81 to 
the extent of Rs. 2,81,637. The rectification of assess
ment resulted in a 'oil' income being assessed for the 
assessmerrt year 1981-82. Consequentl.v no deduction 
under Chapter VI-A was allowable. However, while 
carrying nut the rectification, the as!.essing officer 
omitted to withdraw the deduction of Rs 4,85,636 
allowed earlter in the original assessment. The omis
sion resuJt~d in incorrect allowance of deduction of 
Rs. 4,85 ,636 ~nd a con'Sequent excess carry forward 
of loss by the same amount for the assessment year 
1981-82 involving a potential short levy of tax of 
R<;. 2,87,13 1. 

The Ministry of Finance have accepted the mistake. 

2~46 Incorrect deduction in respect of donation 

Under the Jr.come-tax Act, 1961, in computing the 
total income of an assessee, there shall be deducted 
from the groc;.> total income an amount equal to fifty 
per cent of sums paid by the assessee as donatiorts in 
the previous year to the funds specified in the Act 
However, the qua1ifying amount is restricted to ten 
per cent 0f the gross total income or five hundred 
thousand rupees, whichever is less. 

(i) The assei>sment of a widely held company for 
the assessment year 1980-81 was completed irt Sep
tember 1983 by the Inspecting Assistant Commis
sioner (Assessment) on a total income of 
Rs. 73,84,230 in which a deduction of R s. 2,50,000 
w~s allowed in respect of donations of Rs. 5,00,000 
made by the assessee company. It was n'Oticed in audit 
that the dcnat ions paid by the assessee we.re n ot 
suffported by 2ny receipts aod, therefore, the deduc
tion a11owed in respect of donations of R s. 5,00,000 
was not in orcler. 

The department stated in December 1985 that out 
of don'ation of Rs. 5,00,000 made by the company. 
a sum of R s. 2,50,000 was paid to a college, the 
income of wlucb is exempt under the Act and hence 
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the donation made to this instirut ion is exempt under 
the provisions of the Act. The d~partment further 
stated that the deduction aiilowed in' respect of the 
balance donation of Rs. 2,50,000 made to other 
institution is not val·id and as the r~lief was not ad
missible, it has been withdrawn in D ecember 1985, 
creating additi•)nal demand of Rs. 80,625. 

The case was checked by the internal audit party 
of the departmertt oo t the mistake escaped its notice. 

The Ministry of Finance have accepted the mistake. 

(ii) ln the assessment of a closely-held non-indu~

trial company for the assessment year 1982-83 
(completed iu March 1985) on a total income of 
Rs. 1,92,440, a deduction of Rs. 50,500 was allowed 
by the Irrspecting Assistant Commisswner (Assess
ment) in respect of donation of R 'i. 1,01,000 paid to 
a public school. As the gross total inco111e of the 
assessee am0tmted to Rs. 2,42,936 a deduction of 
Rs. 12,1-17 only was admissible at the rate of 50 per 
cent on Rs. 24,294 (being tO per cent oi the gross 
total inco~e). The incorrect deduction' along with 
another totalling error of Rs. 1,000 resulted in under 
assessment of income by Rs. 39,353. Thfa together 
with a mistake in incorrect application of ra te of tax, 
resulted in short levy of tax by Rs. 65,069, including 
short levy of in'lerest for late fi ling of return 
(Rs. 1,836) and for short payment of advance tax 
~Rs. 17,290). 

The Ministry of Finance have accepted the mis-
take. · ·:-·~ 

2.47 Incorrect deduction in respect of profits and gains 
fro'm newly established industrial undertaking 
in backward areas 

Under the provisions of the Income-tax Act, 1961, 
where the gross total income of an assessec includes 
any profits from newly established industrial urrder
taking in backward areas, as specified in the Eighth 
Schedule to the Act, a deduction equal to twenty per 
cent of the profits is allowed while computing its 
business income. The Income-tax Act was amended 
irt 1980 by the Finance Act, 1980 efiective from 
assessment year 1981-82, by which the deduction was 
to be calculat ed with reference to net income as 
computed in accordance with the provisions of the 
Act and not with reference to gross amount of such 
income. That is to say, the gross amount of such 
income will be reduced by the expenditure incurred in 
earning the income. 

(i) In the assessment of a public limited company 
for the assessmeht year 1981-82 made in March 
1984, the Inspecting Assistant Commissioner 
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(Assessment) allowed a deduction of Rs. 6,08,041 iI1 
respect of their T.M.P. Unit, being twenty per cent of 
the profit of R s. 30,44,206. While arriving at the 
above profit no deduction was made for the H ead 

Office and Administrative expenses incurred in earning 
the above income as in the case of another unit of 
the assessee where the profit was reduced by twenty 
per cent of the sales towards Head Office and Ad
ministrative expenses. If the same percentage is adopt
ed in respect of the T.M.P. Uni t also, there would 
not have been any profi t left for allowing the deduc
tion. The incorrect computation of profit in respect 
of T.M.P. Unit resulted in excess deduction of 
Rs. 6,08,841 and' a short levy of lax of Rs. 4,85,969, 
including interest of Rs. 1,25,992 paid on the excess 
payment of advance tax being rendered 'nil' clue to 
the demand. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii) In the assessment of a company for the assess
ment year i980-81, made in September 1983, the 
assessing officer disallowed the claim of the company 
towards the deduction fqr setting up a new industrial 
undertaking in a backward area. In appeal, the Com
missioner of focome-tax (Appeals) directed the grant 
of the deduction in September 1984. While g1vmg 
effect lo appellate orders in December 1984, the 
assessing offict r allowed the deduction at 25 per tent 
of the gruss income of Rs. 47,58,510 instead of at 
20 per cell't of the net income of Rs. 33,74,382 
(after allowance of depreciation etc. ) . The irregular 
allowance re~ulted in excess allmvance of dedit1cllon 
of Rs. 5,14,752 and consequent excess carry forward 
of unabsorbed 'tax holiday' relief in the assessment 
year 1981-82 (in which the assessee had positive in
come) in•volving an undercharge oi tax of 
Rs. 3,92,591 (including Rs. 88,24 7 toward~; interest 
for short payment of advance tax). 

The Ministry of Finance have accepted the mistake. 

(iii) Irt the case of a widely held company engaged 
in the maoofacture of dry cells, the Income-tax Officer 
proposed a draft assessment order for the assessment 
year 1980-81 in March 1983 for a total income of 
Rs. 57,21,078 and for a deduction of Rs. 11,44,215 
being 20 per cent thereof towards profi ts and gai!l'S 
derived from its industrial undertaking situated in a 
backward area . Subsequently, the total income was 
reduced ta Rs. 37,44,348 in accordance with the 
direction of Inspecting Assistan't Commissioner as 
well as the appellate orders of the Commissioner of 
Income-tax, J£ade in March 1984. However, while 
giving effect to the appellate orders in March 1984, 
reducing fue total income to Rs. 3 7 ,44,348 the relief 



of R s. 11,44,215 atready proposed for establishing an 
in&Jstrial undertakin'g in backward area was n0t 
corres;:iondingly reduced. This omission r..:sulted in 
the allowance of excess relief of Rs. 3,95,346 involv
ing a short levy of tax of Rs. 2,33,751. 

The department bas accC'pted he mistake. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iv) In the assessment of a widely held domestic 
company for the assessment years 1981-82 and 
1982-83, deduction in respect of profits and gains 
from newly established irtdustriaL undertakings in 
backward areas was allowed at R s. 3,88,302 and 
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R s. 41 ,351 in assessments made in September 1984 
and J a nuary l 985 respectively. As the gross total 
income of the company for both the assessment years 
1981-82 and 1982-83 was a toss, the abc ve deduction 
was not allowable . The irregular deduction led to 
excess catry forward of loss artd unabsorbed deprecia
tion of R s. 3,88,302 in the assessment year 1981-82 
and R s. 41,351 in the assessmen,t year 1982-83 in
volving potential tax effect of R s. 2,42,217. 

The comm~·nts of the Ministry of F inance on tbe 
paragraph are awaited (December 1986). 

(v) The income of a private limited company for 
the assessment year 1980-81 was determined in April 
1982 at Rs. 7,31,350 after allowing depreciation ad
missible for the relevant previous year . The company 
was allowed a deduction of Rs. 1,46,270 being 20 per 
cent of the i11come bf R s. 7,31 ,350 in respect of the 
newly established industrial undertaking in backward 
area. It was noriced in audit that there were business 
losses and depreciation amounting to Rs. 3,37,346 
carried forward from the previous assessment years 
for set off against the profits of the year, which 
were not actually set off from the income of 
R s. 7 ,31,350 before allowing the relief. Taking into 
a'ccounC the deduction of Rs. 25,672 on account of 
donation al~o admiss '. blc to the company but was not 
allowed in the assessment, the profit of the new 
industrial undertaking correctly worked . out to 
R s. 3,68,332. The assessee company was, therefore, 
entitled to a relief of Rs. 73,666, being 20 per cent 
of the profit of R s. 3,68,332. lncorrect computation 
of rhe relief at R s. 1,46,270 resulted in under assess
ment of income of R s. 72,604 and a short levy of tax 
of R s. 42,926. 

(he M inb rty of Finance have accepted the mistake. 

·2.48 Exce~sive allowance of relief iii respect of ex
port turnover 

• 
Under the pr9visions of the Income-tax Act, 1961, 

prior to its amendment by Finance Act, 1985, an 
assessee being an Indian company or other assessce 
residen'l in India, engaged in export ~Jsiness was 
entitled to a deduction in the computation of taxable 
in~ome of an amount equal to 1 per cent plus a fur
ther amount equal to 5 per cent of the in.::rnmental 
export turnover of certain goods artd merchandise if 
the sale proceeds thereof we~c receivable in convertible 
foreign exchange. The deduction was subject to the 
restriction that it shall not, in any case, exceed the 
gross total income of the assessee. 

The asses!-ment of an fudian company for the 
assessment year 1983-84 was completed by the Ins
pecting Assistant Commissioner in December 1984, 
at a loss of R s. 66,310. The gross total income of the 
company was computed by the department at 
Rs. 2 1,777 against which fulil deduc tion of R s. 88,082 
calculated at the prescribed percentage of exporr turn 
over of the business was . allowed therefrom without 
restricting the deduction to Rs. 21,777 only. Thus, 
the deduction was allowed by the department fa ex
cess by R s. 66,305 which resulted in excess computa
tion of los.> by the same amount involving potentia l 
tax effect of R s. 44,179. 

T he assessme11t was checked by the special audit 
party of the cepartment Jn July 1985 but the mist.ake 
was not detected by it. 

The Ministry of Finance have accepted the .mistake. 

2.49 Incorrect deduction in respect of profits from 
new industrial undertakiltR established after 
31 March 1981 

Under the provisions of Income-tax Act, 1961, as 
amended by the Finance (No. 2) Act, 1980, with 
effect from 1 April 1981, where the gross total income 
of tt company included any profits and gains derived 
from a newly establisb.cd undertaking which went 
into production within a period of four years next 
following 31 March 1981, the company is entitled to 
a deduction oI 25 per cent of such profits for a period 
of eight years including the year in which the 
manufacturer started producing or manufacturing 
subject to fulfilment of the conditions prescribed ill 

the Act. The conditions, inter alia, prescribe that 
the undertaking is no t formed by splitting or 
reconstruction of a business already in existence and 
that it is not formt'd by the transfer tQ a new business. 
of machinery a nd plant previously u sed. 
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(i) In the . assessment of a private industrial 
company for the assessment year 1981-82 completed 
on an income of R s. 12,77,110 in March 1984 and 
revised in November 1984, the department allowed a 
deduction of R s. 4,00,694 at the rate of 25 per cen t 

on the- profit of R s. 16,02, 775 attributable to its dyeing 
division . As the previous year of the company ended 
on 31 March 1981, and the aforesaid deductionc; 
undet the Act is applicable in respect of an under
taking going in to production after 31 Jvtarch 1981, 
the company is not entitled to the deduction admissible 
to a new industrial undertaking. Further, <YS record~ 

in the assessment order for assessment year 1977-78 
framed in IDecember 1978, the company started 
the dyeing plant in the pr·::vious year relevant 
to assessment year 1977-78. Notional income of 
dyeing division for the assessment yeai; 1981-82 wa~ 
calculated after taking in to accow1t the opening stock 
of dyeing material of R s. 12,75,807 brought forward 
from earlier year. The dyeing division was, therefore, 
in operation even prior to the previous year relevant 
to the assessment year 1981-82 and the dyeing divjsion 
shown in the records of th~ previous year ending 
31 March 1981 was only a reconstruction of a 
business already in existence. T he company wai: , 
therefore, not eligible for this deduction on account 
of the reconstruction of the existing unit . Tbt1 
mistake resulted in underch arge of ta1 of R s. 3,51 ,493 
(including excess payment of interest on advlfncc 
tax). 

TI1e comments of the Minic;t ry of Finance on the 
paragraph are awaited (December 1986). 

(ii) The deduction shall ll'1t, however, exceed the 
gross total income as computed, inter alti1, after setting 
off the unabsorbed losses antl allc:wances of ~:.irlier 

years as prescfibed in the Act. 

In the case of au assessee company for the ctssess
ment year 1983-84 (completed in January 1985) the 
assessing officer allowed a deduction cf R s. 2,37,864 
at twenty-five per cent of this gross total income of 
Rs. 9,51,455 as being t he deduction towards tax 
holiday though the correct gross total income of the 
company after setting off of the brought forward losses 
and allowances was 'nil'. The company was, 
tbetefore, not entitled to the relief. Failure to apply 
correctly, the provisions of rhe Act , resulted in grant 
of incorrect deduction of R s. 2,37 ,864 involving 
potential short levy of tax of R :>. l ,3·/ ,366. 

T he M inistry of F inance have a·ccepted the mistake. 
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2.50 Incorrect relief in respeci of newl) established 
industrial u11dertaking ( prior to 31 M arch 
1981) 

Under the provisions of InclJme-tax Act, 1961 , 
prior to its amendment by the Fi ri~ nce Act 1980, 
with effect from the ctssessment year 1981-82, where 
the gross total income of au assessec included any 
profits ·and gains derived from a newly established 
undertaking which went into production before 1 -April 
1981 , the assessee became en titled to tax relief in 
respect of such _profits and gains upto 6 per cl.'!nt per · 
annum (7t per cent from 1 April 1976) of the capital 
employed in the undertaking in the assessment year 
in which it begctn to manufacture or produc::: articles 
and also in each of the .four <:uccceding assessment 
years. 

Where. however, such profits and gaim fell short 
of the relevant amount of the capital employed during 
the previous year. the amount of such short fall or 
deficiency was to be carried forward and set off against 
future profits upto the seventh a''>sessment year 
rcckout:d from the end of initial assessment year. 

The method of computing capital employed i1' the 
industrial undertaking was laid down in I ncome-talt 
Rules, 1962, according to which the capital employed 
would be the value of assets as on the first day of the 
computation period of the undertaking as reduced by 
moneys and debts owed by the assessec on that day. 
In the computation of value of capital cmphiy.!d, the 
value of depredable assets should be taken at their 
written down va lue as on the fi rst clay of the compn
ta tion period . 

The Act fmther provides that the terms ·'actual 
cost' fo_r the purpose of the relief means th~ actual 
cost of the assets to the ;xssessee rcducd by that 
portion of the cost, if any, as has bee:i met directly 
or indirectly by any . other person or authority. The 
capital CJl1ployecl was calculated on tbe basis of owned 
capital and reserves only exclusive of borrowed capital. 
Under an amendment by the Finance Act , 1980, to 
the Act, the provisions of t he Rules were incorporated 
in the Act itself retrospectively from 1 April 1972. 

(i) Iu the assessment of 13 companies for the 
assessme:nt years 1976-77 to 1984-85 , assessed 
between June 1981 and July 1985 , in 11 different 
Commissioners' charges, due ·to erroneoU5 determi- · 
nation of capital employed in lhe newly established 
industrial undertaking, there was excess w mputa tion 
of capital employed re~nlting in excess/inegular 
allowance of relief of Rs. 1.05 rrores involving short 
levy of tax of R s. 20,23,274 in 7 cases ano potential 



tax effect nf Rs. 44 ,45,410 in the remaining cases. 
The details of the cases are as under : 

Sr. Commis- Nature of mistake 
No. s ioners' 

Charge 

Assessment 
year 

I . A . Omission to deduct borrowed 
1976-77 to moneys and debts owed by the 
1980-81 assessee from the value of 

assets in respect of its two 
newly established industrial 
undertakings resulting in 
excess relief of Rs. 45,78,318. 

2. B 
1981-82 to 
1984-85 

3. c 
1982-83 

4. D 
1980-81 

5. B 
1982-83 to 
1984-85 

6. E 
1980-81 

7. F 
1981-82 

8. A 
1980-81 to 
1982-83 

9. J 
1977-78 

Omission to reduce the actual 
cost o f fixed assets by the in
vestment subsidy of Rs. 
15,00,000 received from Cen-
tral Government and in
correct adoption o f the value 
of fixed ass!ts at book value 
instead of their written down 
value. 

Incorrect adoption of borrow
ings at a reduced figu re of 
Rs. 1.12 crores in5tead of Rs. 
2.35 crores as on the first day 
of the computation per iod. 

Failure to revise the assess
ment to reduce the value of 
assets acquired with borrow
wed capital from the total 
value o f assets consequent up
o n the retrospective amend
ment of the Act despite a 
directive from the Appellate 
Tribunal. 

Incorrect consideration of 
miscellaneous expenditure 
and losses which were not 
assets. Adoption of value of 
depreciable assets at their 
book value instead of written 
down value. 

Liabilities and debts owed by 
the assessee company not 
deducted in the computation 
o f capital employed. 

Secured and u nsecured loans 
and sundry credit0rs amount
ing to Rs. 38,72,112 and cash 
subsidy of Rs. 3,92,549 re
ceived from Central Govern
ment and State G overnment 
not deducted from the value 
of assets. 

Omission to ded uct the bor
rowed moDey and debts owed 
from the value of assets. 

Erroneous ado ption of de
preciable assets at their book 
value at R s. 1.68 crores and 
incorrect inclusion of Rs. 
6.29 lakhs on account of cer
tain expenditure not capitalis
ed in the capi .al computation. 

10. G. Entire capital employed in 
.191H-S2 the undertaking was raised by 
and 1982-83 loans taken on hypothecation 

of p lant and machinery and 
no tax holiday relief is admis
s ible. 

Tax effect 
Rs. 

25,92, 144) 
(Potential 

and 
1,22,787 

7,78,074 
(Potential) 

6.61,654 

5,98,132 

5,45,262 
(Potential) 

2,72,752 

2,06,303 

2,39,057 
(Potential) 

1,18,496 

1,29,939 
(Potential) 
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11. K 
1981-82 
and 
1982-83 

12. H 
1983-84 

13. I 
1980-81 

Omissio n to reduce liabilities 
o f Rs. 13.69 lakhs from the 
value of assets in the com
putation of capital employ
ed . 

Adoption of the depreciable 
assets at their book value in
stead o f their written down 
value. 

Adoption of value o f assets 
as on the last day of compu
tation per iod instead o f o n 
the fi rst day o f computation 
period ill computing the 
capital employed. 

95,314 
(Potential) 

65,620 
(PoteDtial) 

43, 150 

One of the above asse5sments was completed by 
r nspecting Assistant Commissioner (Assessment) . 

The department has accepted the objection in 10 
cases. 

Assessments of two companies were checked by the 
internal audit party of the department but the mistake 
was not detected by it. 

The Ministry of Finance have accepted the mistake 
in six cases. Their commenrs in the other cases arc 
awaited (December 1986). 

( ii ) The Act stipulates that the indmtrial under
taking should nor have been formed by splitting up or 
reconstitution of a business already in existence and 
tha t the undertaking was no t formed by transfer to the 
new business of machinery or plant previously used for 
any purpose. The Act, however, provided that when 
any machinery or plant previously used for any purpose 
is transferred to g new business and the total value of 
the machinery or planl so transferred does not exceed 
twenty per cent of the rota} value of the machinery or 
plant used in the business, then, the new industrial 
underaking could be given the benefit of tax holiday 
relief. However, i11 such a case the value of the used 
machinery transferred to the new undert.ul-.ing is not 
to be taken into account while computing the capital 
employed for calcul ating the' tax holiday relief 
admissible. 

· In the assessments of 20 compi:rnjes for the assess
ment years 1975-76 to 1984-85 completed between 
September 1979 and September 1985 in 14 
Commissioners' charges owing to incorrect application 
of above provisions of the Act, incorrect application 
of rate of relief, erroneous deductions allowed to units 
not engaged in manufacturing activities, irregular 
deductions of relief beyond the pre'lcribcd period of 
5 asscssmerYt years etc., tax holiday ~el ief amounting 
to R s. 2.88 crores was allowed in excess resulting in 
short levy of tax of Rs. l. 65 crores in 18 cases and 
excess carry forward of losses etc., involving potential 
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tax effect of Rs. 4,58,236 in the remainin...~ lw9 cases. 
The details ~re as under · 

Sr. Commi~ Nature of Mistake 
No. sioner's 

charge 

Assessment 
year 

1. A 
1975-76 to 
J 978-79 

2. B 
1978-79 
and 
1979-80 

3. c 
1977-78 

4. D 
1982-83 

' · E 1977-78 to 
1979-80 

6. A 
1980-81 

7. F. 
1977-78 

8. c 
1979-80 

Used machinery valued at Rs. 
8.8 1 crores was transferred to 
tlie new industrial undertaking, 
the value of which exceeded 
the prescribed limit of 20 per 
cent of the total value o f 
machinery and plant used in 
the business of the assessee. 
Consequently no tax holiday 
relief was admissible. 

Failure to add back depre
ciation of Rs. 30.04 lakhs in 
respect of two industrial 
units kept aside for separate 
consideration at the time of 
assessment and omission to 
deduct investment allowance 
of Rs. 21.80 lakhs in respect 
of one unit to determine pro
fi t and gains of the unit and 
incorrect allowance of relief 
of Rs. 19.63 lakhs instead of 
Rs. 9.42 lakhs and short 
allowance of relief in respect 
of one unit. 

TaK holiday relief a llowed at 
the rate of 7.5 per cent on Rs. 
4.09 crores· instead of at 6 
per cent correctly admissible. 

Irregular a llowance of relief 
Lo the assessee engaged in 
processing activity and not 
engaged in the manufacture 
or pro:luction of article. 

Relief al the rate of 7 . 5 per 
cent was allowed to a unit 
established prior to I April 
1976 instead of a t the correct 
rate of 6 per cent. 

Excess allowance o f relief o f 
Rs. 4.75 lakhs .owing to 
omission to restrict the allow
ance of relief to the profit of 
Rs. 8. 15 lakhs. 

Relief at the rate of 7 .5 per cent 
was wrongly a llowed to a 
unit which went into pro
duction prior to 31 March 
1976 instead of at the correct 
rate of 6 per cent. 

Wrong allowance o f tax holi
day relief when there were no 
profits or gains from the new 
undertaking. 

9 c 1ncom:c1 set off of 
· 1981-82 and carried forwa rd deficiency of 

1982-83 relief, as against a total relief 
of Rs . 16,23,060 due to tho 
assessee, relief of Rs. 20,91 ,224 
was allowed. 

Tax effect 
Rs. 

I, 17,32,67 1 

11 ,36,563 

4,57,436 

4,46,382 

4,28,333 

2,80,988 

2,78,396 

2,63,603 

2,65,989 
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HOJ. 
1980-81 

II. N 
1974-75 to 
1981-82 

12. [ 
1979-80 
and 
1980-81 

13. N 
1979-80 

14. 1 
1979-80 to 
1983-84 

15. K 
1983-84 
and 
l 984-85 

16. L 
1981-82 
and 
1982-83 

17. D 
1982-83 

18. D 
1982-83 

19. K 
1976-77 

20. M 
1980-81 
a nd 
1981-82 

Expansio n of cxist illg indus
trial utlit was wrongly tak.:n 
as establishment of new in
dustrial undertaking and 
wrong calculation of even the 
irregular relief. 

Incorrect set off of carried 
forward deficiency of Rs. 
2,04, 176 in the_ assessment 
year 1978-79 where the new 
unit dii.1 nor have any profit 
o r gain for s uch set off and 
excess allowance of develop
ment rebate of Rs. 95,622 by 
applying a rate of 25 per cent 
instead of 15 per cent. 

Incorrect a llowance of relief 
of Rs. 2.99 lakhs in the assess
ment year 1978-79 being t he 
sixth assessment year from the 
initial assessment year in 
which the unit went into pro
ductions instead of limiting 
the relief to five assessment 
years. 

Erroneous carry forward of 
deficiency a nd set off of 
relief of Rs. 2.73 lakhs beyond 
the seventh assessment year 
reckoned from the in itial 
assessment year. 

Old and used machinery 
transferred to the new unit 
represented 95 per cent of the 
total value of machinery used 
in the business. Hence unit 
not entitled to tax holiday 
relief. 

fncorrect allowance o f relief 
beyond the prescribed period 
of five assessment years. 

Incorrect allowance of relief 
where there was no profit or 
gain derived from the newly 
established unit. 

Assessee engaged in proces1;
i ng certain rubber compounds 
for its parent company and 
not engaged in manufacturing 
or production activity was 
wrongly allowed tax holiday 
relief o f Rs. 1.93 lakhs. 

D ouble set off of carried for
ward defeciency of relief of 
R s. 1.54 lakhs once in the 
assessment year 1978-79 and 
again in the assessment year 
1982-83. c 

Double set off of carried for
ward deficiency of relief and 
unabsorbed developm'!nt re
bate of Rs. 1.26 lakhs once 
in the ass~ssment year 1973-
1974 and again in the assess
ment year 1976-77. 

Erroneous allowance of relief 
in the s iKth and seventh 
assessment years from the 
initial assessment year of 
comme11cement o f manu
facturing activity. 

2,46,680 
(Potential) 

2,09,968 

1,92,648 

l,71,700 

1,63,866 

1,75,358 
(Potential) 

1,29,025 

1,08,835 

86,241 

72,837 

40,692 



.111 7 -cases, the assessments were completed by the 
l ospecting Assistant Commissioner (Assesmeht). 

One case was checked by the internal audit party 
of the department but the mistake escaped its notice. 

The· department has accepted the obiection in 
Lhirteen cases. 

The Ministry of Finance have accepted the mistakes 
in seven cases. Their reply in other cases is awaited 
(December 1986) . 

(iii-) An assessee compa'ny having industrial units 
in backward areas and .also a new industrial under
taking wa's allowed set off of reliefs in respect of the 
industrial unit esrablished in backward area and tax 
holiday relief for the new industrial undertaking from 
the total income before first setting off the business 
Joss, unabsorbed depreciation, investment allowance 
and deficiency of the earlier years. The gross total 
income of the company after allowance of business 
loss, unabsorbed depreciation and unabsorbed invest
ment allowance was nil which would not be sufficient 
to absorb all the. deductions under Chapter VI-A of 
the Act during the assessment years 1981-82 to 
1984-85. The deduction allowed to the company for 
newly established industrial undertaking in backward 
area' was, therefore, not in order. The deduction on 
account of tax holiday relief allowed also to the samo 
assessec at the rate of six per cent at R s. 83,337 on 
the capital employed in respect of profits and gains of 
newly established undertaking in assessment year 
1975-76 would lapse in assessment year 1983-84 as 
the deficiency could not be carried forward beyond 
seven years from the end of the assessment year in 
which it was first allowed. As a result of these 
mistakes there was an excess carry forward of Joss of 
Rs. 4,61 ,433 involving short levy of tax of 
Rs. 2,90,703 at .the end of the a~sessment year 
1984-85 due to the cumulative effect of assessments 
from assessment years 1981-82 to 1983-84. 

The comments of the Ministry of Finance on the 
paragraph are awai~d (December 1986) . 

(iv) Where an assessee is entitled to the deduct ion 
in respect of newly establi shed industrial undertaking 
in backward areas as well as to the deduction in respect 
of profits and gains from newly ':!stablished industrial 
undertaking effect shall .first bt: given to the deduction 
admissible. in respect of industrial undertaking in the 
backward areas. 

A company established a new industrial undertakint! 
in a backwa'rd area. T he - total income of th~ 
company for the assessment year 1981-82 was 
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computed at Rs. 20,41 ,130 in Augusl 1984 after 
allowing a total deduction of R s. 5,44,450 towards 
tax holiday relief on new unit as well as relief in respect 
~f profit from newly established industrial undertaking 
m backward area. The profit from the new industrial 
undertaking which was established in backward area, 
was determined at R s. 4,00,718. Under the provisions 
of the Income-tax Act, the deduction on account of 
relief in respect of industrial unit in backward area 
amounting to Rs. 80,143 being 20 pe-r cent of the 
profit earned therefrom was to be allowed first and 
the balance of profit of R s. 3,20,575 only should have 
been considered for tax holiday relief and the 
unabsorbed tax holiday relief carried forward. 
However, the assessee company was allowed tax 
holiday relief of R s. 4,64,307 as against Rs. 3,20,575. 
This resulted in under assessment of business income 
by R s. 1,43,732 and an undercharge of tax of · 
Rs. 84,982 for the assessment year 1981-82. 

The Ministry of Finance have accepted the mistake. 

2.5 l Excess relief allowed in respect of profits from 
poultry farming 

Under the provisions of the Income-tax Act 1961 
' ' where the gross total income of an as5cssee. includes 

any profits and gains derived from a business of live
stock breeding, or poultry or dairy farming er deduction 
was allowable in computing income chargeable to tax. 
fn case where the amount of ~uch profits and gains 
did not exceed the aggregate of R s. 15,000 the whole 
of such amount was allowed as deduction. In any 
other case, the deduction was allowed at 1 / 5th of 
the aggregate of such profits and gains or Rs. 15,000 
whichever was higher. However, in case the profits 
and ga'ins were derived from a business of ,a poultry 
farming, the profit s to be considered while determining 
the deduction allowable were limited to Rs. 75,000. 
Effective from 1 April 1984 the percentage of 
deduction was modified from 1 / 5th to 15 per cent 
and simultaneously the amount for· working out the 
deduction allowable was raised from Rs. 75,000 to 
R s. l Jakh. The Act was amended by Finance Act 
1985 withdrawing this deduction from 1 April 1986. 

(i) In the case of a company engaged in poultry 
fa rming business, the gross total income for assessment 
years 1982-83, 1983-84 and 1984-85 was worked out 
as Rs. 4,01 ,692, Rs. 2,98 ,806 and Rs. 3,58,690 
respectively from which deduction of R s. 80 ,338, 
Rs_ 59,761 and Rs. 53 ,803 re3pect ively on account 
of profits derived from the business of poultry farming 
was allowed, though the maximum permissible 
deduction under the Income-tax Act, 1961 , was 
Rs. 15,000 only for each of the above assessment 
years. The excess deduction a llowed while completing 
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the assessments in December 1934 and March 1985 
resulted in under assessment of iucome aggreg~ting 
to R s. 1,4 8,902 involving short levy of tax of 
~s. 92,933 for the three assessment years, inclusive of 
interest for delay in filing the return for assessment 
year 1982-83 and under-estima te of advance tax for 
assessment year 1984-85. 

The department has accepted 'the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) In the case of a company engaged in the 
business of poultry farming a deduction of 
_Rs. 1,37,656 being 1/ 5th of · the profits of 
Rs 6,88,282 dciive<l from the business of poultry 
farming, was allowed in the assessment year 1981-82 
co~pleted in September 1984. As the assessee 
derived inl'Ome from poultry farming, th~ deduction 
was to be restricted to Rs . 15,000. The jncorrect 
grant of excess deduction resulted in underassessment 
of income of R s. 1,22,656 involving a short levy of 
tax of R s. 79,111. 

The comments of the Ministry of Finance on the 
paragraph -ar:! awaited (December 1986). 

2.52 Incorrect deduction of dividend income 

Under' the Income-tax Act, 1961, where any 
dividend is declared by -a company from out of its 
profits atrributable to the relief granted to it under the 
provisions of the Act in respect of a newly established 
industrial undertaking set up by it, such dividend or 
part thereof attributable to the tax holiday relief 
received by the assessee will he cxt:mpt from tax. 
However, aggregate deductions under Chapter Yr- A 
of the Act are not to exceed the gross total income of 
the as:,;essee. 'Gross total income' has b een defined 
as the tota l income computed in accordance with the 
provisions of the Acr under the various h eads of 
income before making any deductions under 
Chapter VI-A. 

The gross total income of a private limited company 
(or the assessment year 1982-83 was worked out as 
Rs. 3 ,405 under the various heads of income which 
included a gross dividend income of R s. 62,000 under 
the head 'Income from other sPurces'. The depart
ment while completing the assessment for the 
assessment year 1982-83 in F ebruary 1984 allowed 
a deduction of R s. 50,000 on account of dividends 
attributable to the tax holiday relief gnmted to the 
newly established industrial undertaking from the 
gross dividend income inst.ead of restricting it to the 
gross total incom~ of Rs. 3,405. T his mistake resulted 
S/17 C&AG/86-19 
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in excessive deduction of Rs. 46,595 involving a 
notional tax effect of Rs. 31 ,047. 

The Minist ry of Finance have accepted the mistake. 

2.53 Incorrect deduction in respect of inter corp0ratc: 
dividends 

Under the Income-tax Act, 1961, in the case of a 
domestic company, where the gross total income 
includes any income by way of dividends from another 
domestic company, there shall be allowed in 
computing t!'ie tota l income, a deduction at a specified 
percentage of such income. The Act was amended 
through Finance (No. 2) Act, 1980, with retrospec
tive effect from April 1968, to provid·~ tbat rhe 
deduction on account of inter-corporate dividend 
is to be allowed with reference to the net dividend 
income as computed in accordance with the provisions 
of. the Act and not on the gross amount of the 
dividend. The Act further stipulates that where the 
gross total income of an assessee includes any ll_lcome 
by way of dividends on shares in a company 
artributable to profits and gains from ~ n ew industrial . 
undertakmg a ded~ctioo equal to the whole of the 
dividend attributable to such profits and ·gains of the 
undertaking shall be allowed in computing the income 
of the assessee. 

(i) During the previous year relevant to the 
assessment years 1978-79, 1979-80 and 1981-82, a 
State Industrial and Investment Corporation received 
dividend income aggregating to R s

1
• 56,24,297 from 

other domestic compa1'1ies. Out of this, dividends 
amounting to Rs. 5,74,769 were attributable to profits 
and gains from new industrial undertaking. There 
were no det'.ails avai lable in the assessment records of 
interest paid by the assessee Corporation on the 
amounts of borrowed funds for the purchase of the 
shares in other companies. On the basis of the interest 
paid in assessment year 1977-78, the corporation 
wouJrl have incurred expenditme of R s. 33,62,289 
approximately on account of interest on its borrowed 
funds. 

I n the income-tax assessment of the corporation 
for the assessment years 1978-79, 1979-30 and 
1981-82, completed by !he Inspecting Assistant 
Commissioner (Assessment) in March 1981, D ecember 
1981 and D ecember 1982, deduction aggregating to 
R s. 30,29,717 on account of inter-corporate dividends 
was allowed after excluding R s. 5,74,769 from the 
gross d ividends of Rs. 56,24,297 for the three assess
ment yea'rs, instead of on the net d ividend income after 
considering the interest expendit'ure incurred for 
earning the dividend income. 



The incorrect allowance of d!!duction on the gross 
dividends resulted in excess deduction aggregatin~ to 
Rs. 13,42,478 for the three assessment years 1978-79, 
1979-80 and 1981-82 involving short levy of tax of 
R s. 7,78,642 for the three years. 

The department justified the dedur;tion stating that 
the shares were transferred by Government to the 
State Corporation and the sale price of the shares 
was treated as a loan for a period of 25 years and 
that the interest payable on the loan, could not be 
treated as amount spent for earning the dividenJ 
income. The department's reply is not in conformity 
with the Act in as much as the corporation had 

.. obtained the shares, out of loan funds on ~h.ich 
interest ·was · payable and in view of the amendment 
to the Income-tax Act brought out by the Finance 
Act, 1980, such interest was required to be deducted · 
from the dividends received. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). · 

(ii) In the case of a widely-held company, the 
income-tax assessments fgr the a~sessment years 
1974-75 and 1982-83 . were redone / completed in 
March 1985 allowing deductions of Rs. 23,76,178 and 
Rs. 13,67,899 respectively towards income from inter
corporate divigends. The assessee company was also 
allowed deductions of Rs. 2,60,730 and Rs. 1,14,806 
for assessment years 1974-75 and 1982-83 towa rds 
dividend income attributable to profits and gains from 
new industrial undertaking. The deductions allowable 
towards inter-corporate dividends were, therefore, 
required to be calculated with reference to the dividend 
as reduced by Rs. 2,60,730 and Rs. 1,14,806 for the 
two assessment years. The omission to do so resulted 
in excess allowance of deduction of Rs. 1,56.438 and 
Rs. 68,8.84 and a consequent short levy of tax of 
Rs. 1,29,1 76 for the two assessment years 1974-75 
and 1982-83. 

The Mini stry of Finan:::e have accepted the mistake. 
• 

(iii) In the income-tax assessments of two 
companies .for the assessment years 1981-82 and 
1982-83 (assessments completed between March 
1984 and January 1985), excess deducticns amounting 
to Rs. 1,36,873 were allowed as a result of allowance 
of relief on the gross amounts of dividends instead 
of on the net amount of dividends. The mistakes 
resulted in short levy of tax of Rs. 79 ,928 for th~ 
assessment years 1981-82 and 1982-83· in respect of 
the two companies. 

The department has accepted the mistake. 
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The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iv) In another charge while ~ompletiog the 
assessment of two companies between January 1984 
to November 1984, excess deduction amounting to 
Rs. 94,199 was made by allowing the deduction 
t~wards inter-corporate dividends on the gl·oss .1mount 
of dividend instead of on the net amount for the 
assessment years 1982-83 to 1984-85 in the case of 
one company and for the assessment years 1983-84 
to 1984-85 in the case of the other c0mpany. The 
mistake r\!sulted in short levy of tax aggregating to 
Rs. 62,798 . 

The Ministry of Finance ha ve accepted the mistake. 

2.54 Incorrect deductions of royalties etc., received 
from a domestic company 

Under the provisions of the Income-tax Act, 1961, 
as it stood prior to its amendment by the Finance 
Act, 1983, where the gross total income of an 
assessee, being an. Indian company included any 
income by way of royalty, commission, fees or any 
other payment (not being income C'hargeable under 
the head 'capital gains') received by the assessee from 
any person carrying on a business in Imlia in 
consideration of the provision of technical know-how 
or for rendering services in connection with the 
provision of technical know-how nnder an agreement 
entered into by the assessee with such person on or 
after the 1 April 1969 and approved by the Central 
Government/Central Board of Direct Taxes, a deduc
tion from such income of an amount equal to forty 
per cent thereof shall be allowed in computing the 
total income of the asses~~e. 

(i) In the case of a Government conipany which 
carried on business primarily of minin_g consultancy 
atld exploration, the Central Board of [)irect Taxes 
approved an agreement for Rs. 5,65.000 for the 
purpose of relief under the afcresaid provision of the 
Act. The assessing officer while assessing the income 
for the assessment year 1980-81 allowed a relief of 
Rs. 5,65 ,000 instead of restricting it to forty per cent 
oE Rs. 5,65,000. The omi~sion to do so resulted in 
excess allowance of relief by Rs. 3,39,000 with 
consequent undercharge of tax of R s. 2,98,63 1 
.including interest for delay ;n filinu. of return and 
non-payment of advance tax. 

The department has accerted the mistake. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 
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(ii) A public limited company entered into an 
agreement with a foreign enterprise to act as the 
lat~er's agents for marketing its products in India. 
Du ring the previous year relevant to the assessment 
year 1980-81, the Indian company received an agency 
commission of Rs. 1,47;516 from the foreign enter~ 
prise and claimed a ded uction o( Rs. 59,006 at 40 per 
cent of the commission, which the department allowed 
in the assessment comple ted in October 1982. As 
the assessee was appointed only as the convassing and 
market ing agents for the produc•.s of the foreign 
enterprise, J he income denved was neither in 
consideration of providing tet hnical know-how which 
is likely ro assist in the manufacture or processing of 
goods or for rendering services in connection there
with nor was it received from any concern in India. 
There was also no evidence in the records to indicate 
that the agreement had been approved by the Board . 
The deduction allowed was, therefore, not in order. 
Th e incorrect allowance of deduction of R s. 59,006 
resulted in short levy . of tax oE Rs. 79;543 includ ing 
urtax of R s. 44,658. 

The comments of the Ministry of F inance on the 
paragraph are awaited (D ecember 1986). 

2.55 Incorrect deduction in respect of rayalt)' etc., 
from a foreign enterprise 

Under the provisions of the Income-tax Act, 1961, 
where the gross total income of an assessee, being an 
Indian company includes any income by way of 
royalty, commission, fees er any similar payment 
received by the assessee from a foreign enterprise in 
consideration for use outside I n<lia of any patent, 
invention, model, design, secret formula or process or 
in consideration of technical services rendered or 
agreed to be rendered outside India tQ such. enterprise 
by the assessec under an agrc:::ment entered into b y 
the assessee with such person and approved by the 
Central Government/Central Board of D irect Taxes, 
and such income is received in convertible foreign 
exchange in India, a deduction o~ the whole of the 
income so received shall be :illowe<l in computing the 
total income of the assessee . 

(i) (a) According to an rrgrecment ent1~red into 
in September 1980 by an Indian compan_y with a 
foreign company based at New Y~rk belonging to the 
same multin ational group, the Ind1an company was to 
carry out research in its existing Resea_rch ~nd 
Development Wing in Ind ia at B!1opal for mvent~on 
and development of pesticides suitabl,e for controlling 
pests of tropical crops as per prog~an:ime sponso~ed 
by the foreign enterprise on the basis of techmcal 
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information furnished by them and to communicate 
the results of the work to the fort: ig,-i enterprise. The 
agreement provided for the foreign enterprise agreeing 
to provide funds upto a maximum limit of $ 1,50,000 
each year to the Indian company for carrying out the 
progra'mrne. The Indian company was to submit 
periodical programmes statemems to get the reimburse
ment of the expenditure on these programmes from 
the foreign enterprise. The assessee company 
obtained the approval of the Board to the aforesaid 
scheme according to which the net income i.e. the 
payments received by the Indian company as reduced 
by the expenditure incurred by i t, was fully exempt 
from taxation. Accord ingly, f0r the assessment years 
1981-82 and 1982-83 (assessments made in September 
1984 and March 1985 respectively) , the department 
allowed deduction of R s. 5,91,351 and R s. 10,80,000 
being the net income which was computed after 
deducting from the gross receipts of R s. 7,39,189 and 
Rs. 13,50,000 respectively, 20 p~r cent thereof as 

, the estimated expenditure to earn the said ir;come in 
tbe absence of the details of the expenditure in the 
assessee' s records. No attempt was also made by the 
department to call for the expenditure statements 
furn ished periodically by the Indian company to the 
foreign company to get periodical reimbursements. 
The company had incurred expenditure of 
R s. 24,25,886 during the previous years relevant to 

the assessment years 1981-82 and 1982-83 on a 
programme entitled 'New M olecule Synthesis and 
Screening (Bio-efficiency)' for discovery of new 
pesticides suitable for pest control of t ropical crops
particularly paddy and obtainerl reimbursement of 
Rs 20 89 189 in the two as5essment years 1981-82 
and 1 9,82~83. No net income thus remained to be 
~llowed as deduction for these two years. It was 
also observed in audit that the assessee, as a result 
of these receipts, had parted for good with the world 
riohts over the research results, and was merely taking "' . up research on behalf of a foreign enterpnse on 
contract basis and was not earning fee/ royalty on 
export of technical knowledge outside India. The 
assessee is thus not entitled to the deduction of the 
income as earned ~n account ·Jf export of technical 
know-how outside India. The incorrect allowance of 
deductions of R s. 5,91,351 and R s. 10,80,000 resulted 
in· under assessment of incomes by the like amoun ts 
leadino to total tax undercharge of R s. 9,58,486 for 
the as~cssment years 198 1-82 and 1982-83. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the · 
paragraph are awaited (D ecember 1986). 



(b) During the previous yem- relevant to the 
assessment year 1981-82, a public limited .company 
received a fee of R s. 10,71,171 from a foreign 
enterprise for technical services rendered and claimed 
the entire amount as deduction under the aforesaid 
provisions of the Act. This was · allowed by the 
assessing officer in the assessment year 1981-82 
completed in July 1983. Audit scrutiny revealed 
(August 1984) that there . was no evidence in the 
records to indicate that the fees received by the 
assessee was covered by an agreement entered in to 
by the assessee with the foreign concern and duJy 
approv~d by the Central Board of D irect Taxes. A 
further verificat ion of the records ( in December 1985) 
revealed that the approval was given by the Cen tral 
Board of Direct -Taxes in December 1983 for the 
assessment years 1982-83 to 1984-85 on ly ~nd that 
there was no specific approval in respect of the 
assessment year 1981-82. The deduction allowed for 
the assessment year 1981-82 was. therefore, not in 
order. T he iJ1correct allowance of deduction of 
R s. 10,71,809 resulted in short levy of ti1x of 
R s. 8,19,809 (including surtax of Rs. 1,86,480). 

The department reopened the assessment in March 
1986, based on the clarification issued by the Ceutral 

. Board of Direct Taxes that the approval of the 
agreements did not relate to assessment year 1981-82. 

The comments of the Ministry o( F inance on •he 
paragraph arc awaited (December 1986) . 

(ii) · (a) The gr.oss total inc0me of a company for 
the assessment year 1982-83 was computed at 
R s. 13,19,542 which included an amount of 
Rs. 11 ,68,509 on account of income from foreign 
contract approved by the Central Board of .Direct 
Taxes and the balance income was derived by thr: 
company from capital gains and interest. T h(; 
assessec company was entitled to deduction of the 
income of Rs. 11,68,509 by way of royalty or fees 
etc. from the foreign enterpr~s.es in full . H owever, 
in the assessment for . the a~sessment year 1982-83, 
made in February 1985, the assessing officer. allowed 
the relief for a sum of Rs . 13,J 9,542 being the gross 
to tal income of the company including other incomes 
of the company and computed the taxable income at 
'nil'. The omission to restrict the deduction to 
R s. 11,68,509 only resulted in underassessment of 
income by Rs. 1,51 ,033 and short levy of tax of 
Rs. 1,00,625. 

T he comments of the Ministry of Fina nce on the 
p aragraph are awaited (December 1986) . 

(b) In the assessment of a company for assessment 
year 198 t:-82 completed in Augusr 1984, the Inspecting 
A ssistant Commissioner (Assessment) allowed dcduc-
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lion _of a sum of Rs. 5, 77,207 being the gross payment 
received for services rendered in Middle East and 
West Germany. The Central Board of Direct T axes 
gave its app roval in June 1981, in respect of income 
from West Germany, subject to the condition that 
the -dedu ction should be allowed on net income after 
~ccounting for the expenses incurrerl for earning such 
mcome. It was, however, not iced in a udit in January 
1986 that the assessee company incurred expenditure 
of Rs. 3,21 ,489 for overseas income of which 
Rs. 2,78,799 was incurred for allowance p~id to 
executives sent on assignment to D ubai ' and West 
Germany. The a.mount, being a specific charge 
against gross income earned, should have been deducted 
therelrom as required under the Act and order of the 
Board . Omission to do so resulted in underassessment 
of income by R s. 2, 78, 799 with consequent short levy 
of tax of Rs. 1,64,840. 

The assessment ~~s checked by the i~ternal audit 
party of the department but the mi~take escap ed its 
notice. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

(tii) Under an amendment to the Act by Finance 
(No. 2) Act, 1980 effective from 1 April 1981, the 
relief on account of income derived by way of royalty, 
fees, commission etc. in consideration for provision 
of technical know-how rendered to an Indian company 
or similar income derived for supply of technical 
know-how to for.eign en terprise· where such income 
is received in convertible foreign exchange is to be 
determined wi th reference to the net income derived 
in respect of these services and not on gross receipts. 

The assessments of a private limited company for 
lhe assessment · years 1981-82 and 1982-83 were 
completed in September 1984 and March 1985 
respectively. A relief of Rs. 22,61 ,671 and 
Rs. 21,32,508 was allowed on gross receipts from 
consultancy in assessment years 1981~82 and 
1982-83 respectively. During the relevant previous 
years the company received gross consultancy service 
fees of Rs. 4,62,65,854 a nd R s. 5,27,75,630 
respectively aud the department allowed expencliturcs 
to the exlent of Rs. 4,48,20,438 and Rs. 5, 14,00,U71 
in the respect ive assesments. T he income from 
consultancy fees was determined by the. department 
;it Rs. 14,45,416 and Rs. 13,75,559 and tax relief 
allowable thereon worked out to R s. 6,66,935 and 
Rs. 5,3 1,461 as against relief of R s. 22,61 ,671 and 
Rs. 21,32,508 allowed in assessments for 1981-82 

·and l 982-83 respectively. The allowance of relief 
on gross receipts instead of on net income as provided 
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in the Act is not in order. The mistake resulted in 
underassessment of income of Rs. 15,94,736 and 
Rs. 16,01 ,047 for the assessment years 1981-82 and 
1982-83 respectively and undercharge of tax aggregate 
ing to Rs. 30,12,463 for both the assessment years. 

The comments of the :Ministry of F inance on tbe 
paragraph are awaited (D:!cember 1986) . 

2.56 Incorrect deductions allowed in respec! of profits 
and gains from publication of books 

Under the provisions of the Income-tax Act, 1961, 
where the gross to ta l incom~ of the previous year 
included any profits and gains derived from a business 
carried on in India on the printing and publication 
of books or publication of books, a deduct ion of 
20 per cent of sucb profi ts and gains is allowable while 
computing the total income of an assessee. 

In the assessment of a company for the assessment 
year 1982-83 completed in January 1985, a deduction 
of R s. 1,64,349 was allowed by the Income-tax Officer 
while computing the total income chargeable to tax 
at 20 per c~nt of the gross profit on . the publication 
ot books amounting to R s. 8,21,746. H owever, the 
profits and gains on the publication of the books was 
computed by the assessing officer at Rs. 4,44,489 only 
and hence the company was entitled to a deduction of 
R :;. ?2,898. The incorrect allowance of deduction of 
R s. 1,64,349 resulted in under assessment of income 
by Rs. 75,451 and a short levy of tax of Rs. 67,306 . 
(inclusive of the recovery of interest of R s. l 7 ,043 
paid earlier on excess advance tax payment). 

The depailment has accepted the objection. 

The com ments of the M inistry of Finance on the 
paragraph are awaited (December ·1986). 

2.5 7 lrregular or excess refunds 

( i) U nder the provisions of the Income-tax Act, 
196 1, where an assessee files a return of income 
claiming rhat the advance tITT. paid and the tax 
deducted a l source exceed tbe tax payable on the 
basis of return of income file<i by him, the Income-tax 
Officer is required to make a provisional assessment 
and to refund the excess tax paid by the assessee, if 
the regular assessment is not likely to be made within 
six months from the date of filing the return. In 
doing so the Income-tax Officer is authorised to 
disallow any deduction, allowanc: or relief claimed 

I.19 

in the rerurn which is, prima facie , inadmissible. 
According to the Income-tax Rules, 1962, the general 
rate of depreciation in respect of plant and machinery 
was ten per cent upto the assessment year 1983-84 
and the rate was increased to fifteen per cent by the ' 

Income-tax (Amendment) ~uies, 1983. It has been 
clarified by the Board in June 1983 that the increased 
rate is effective from assessment year 1984-85. 

In the case of a closely-held company the assessing 
officer made a provisional assessment in April 1984, 
for the assessment year 1983-84, determining the loss 
at R s. 4,84,274 and authorised a r efund of 
Rs. 13,14,679 as claimed by the assessee. Audit 
scru tiny, however, revealed (September 1985) that 
the assessee company had arrived at the loss by 
claiming a total depreciation of R s. 1,06,32,500 
(approx) towards plant and ma~hine ry, adopting the 
rate of 15 per cent. As ·the enhanced rate of 
depreciation was introduced with effect from 1984-85, 
the depreciation correctly allowable in this case i.e. 
for the assessment year 1983-84, was only · lO per cent 
and as this was a prima facie incorrect claim, the 
excess claim should have been disallowed . The 
irregular allowance resulted in under assessment of 
income by R s. 35,44 ,165 lead ing to an irregular refund 
of R s. 13,14?679 to the assessee. 

The Ministry of F inance have accepted the mistake. 

(ii) F urther, the Income-tax Act, 1961, provides 
that the· tax paid on self-assessment .;ball be deemed 
to have been paid towards regular assessment and, 
therefore, for determining the refund of tax due on 
provisional assessment, the tax paid on self-assessment 
is not required to be considered. After completion 
of the regular assessment any amount refunded on 
provisional assessment shall be adj usted accordingly. 

(a) In the assessment of a company for the assess
ment year 1982-83 completed in January 1985, 
the assessing officer raised ~ net demand of 
Rs. 52,571 after adjusting credit for advance tax of 
Rs. 1,04,413 and tax of R s. 33 deducted a t source. 
Audit scru tiny, however, revealed that the department 
had already refu nded the sum of R s. 1,04,446 to the 
assessce on the basis of provisional assessment ma·de 
in November 1982. Failure to adjust the refu nd made 
on the basis of provisional assessment, while deter
mining the tax payable at the time of regular 
assessmen t resulted in exoess allowance of tax credit 
with consequen t short demand of tax amounting to 
Rs. 1,04,446. 

The Ministry ·of F inance haw: accepted the mistake 
in principle. 

(b) In another case, in the assessment of a company 
for the asses·sment ye,ar 1983-84, completed in July 
1984, the assessing officer raised a net demand of 
Rs. 57,799 after allowing credit for advance tax of 
Rs. 1,36,500. Audit scrutiny, however, revealed that 



out of the said a-dvance tax of Rs. l ,36,500, the 
~cpa rtment had already refunded a ~um of R s. 91 ,948 
on the basis of provisional assessment. Failure to 
take this refund into account while determining the 
tax payabfe at the time of regular assessment resulted 
in excess allowance of ta'X credit of R s. 91 ,948 with 
c?nscquent short demand of tax of R s. 91 ,948. 

The comments of the Ministry of Finance on the 
paragraph a[e a-waited (December 1986). 

(iii) ln the assessment of a company for the 
assessm~ut year 1975-76 completed in March 1985, 
an amount of tax of Rs. 1,99 ,497 was deducted from 
the amount of tax payable for the assessment year 
1975-76 though the same had already been adjusted 
in .the assessment for the assessment year 1974-75 
completed in September 1984. The incorrect credit 
allowed in assessment year 1975-76 resulted in excess 
refund of R.s. 1,99,497. 

The Ministry_ of Finance have accepted the mistake. 

Non-levy or incorrect levy of interest 

2.58 D~l'ay in filing the return 

(i) Under the Income-tax Act, J 961, if the return 
of income for any assessment year is not furnished 
within the prescribed due date the assessee shall be 
liable to pay simple interest a~ 12 per cent ( 15 per 
cent from October 1984) per annum from the date 
immediately following the due date to the date of 
furn.ishing of the return or where no return bad been 
furnished on the amount of tax determined in the 
regular assessment as reduced by the advance tax if 
any, paid a nd any tax deducted at source. 

Further, the Income-tax Rules, 1962, provide tb2t 
the period for which such intaest is to be calculated 
shall be rounded off to a whole montb(s) and for 
this purpose any fraction of month shall be ignored. 
The Central Board of Direct Taxes on advice by the 
Ministry of Law clarified in December 1974 that for 
this purpose the actual date of filing the ~eturn should 
be included in computing the p~riod for which interest 
is lcviable. 

A widely-held company did not file its r.::turn of 
income for the assessment year 1975-76 within the 
~pecified date. There was also no response to the 
notice served on the assessee in April 1982. The 
income-tax assessment was, therefore, completed in 
May 1982 exparte determining the taxable income as 
R s. 35,00,000 and p enal interest of R s. 9,90,413 was 
levied by tbe a-ssessiJ1g offtcer fl'\r failure t0 file the 
return. However, while calculating the period for 
which interest was chargeable the period of default 

140 

was taken as from 1 July 1975 to 30 August 1979 
instead of upto 28 May 1982. Tbe mistake resulted 
in short levy of interest of R s. 6,67,053. 

T he department h as accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

( ii) The assessmen t of a company for the assess-
. mcnt year 1981-82 was completed in Sept~mbcr 1984 
raising a net ta'X demand of R s. 1,58,25,873 after 
allowing deduction for advance tax paid and tax 
deducted at source. The company had filed its return 
of income on 31 August 1981 while the due date for 
filing the return was 31 July 198 1. For the delay in 
filin g the return the assessee was liable to pay interest 
amounting to Rs. 1,58,258 for <! period of one month 
which · was not levied. The omission to do so resulted 
in non-levy cif interest .of R s. 1,58,258. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

( iii) A company filed the return of its income for 
the assessment year 1981-82 on 13 March 1984 while 
the due date for filing the return was 30 June 1981. 
The assessee company w<rs, thus, liable to pay an 
interest of R s. 1,68,832 for the period from 1 July 
198 1 to 29 February 1984 for late filing of the return. 
The assessing officer erroneously levied an interest of 
R s. 1,05 ,520 instead of t.he correct amount of 
R s, 1,68;832 resulting in short levy of interest of 
Rs. 63,312. 

The Ministry of Finance have accepted the mistake. 

2.59 Delay in payment of tax demand 

(i) Under the Income-tax Act, 1961, any demand 
for tax should be paid by an assessee within thirty-five 
days of service of notice of the relevant demand and 
failure to do so would attract simple interest at 
12 per cent ( 15 per cent from 1 October 1984) per 
annum from the date of default. In November 1974, 
the Central Board of Direct Taxes issued instructions 
that interest for belated payment of tax sbouJd be 
ca lculated and charged within a week of the date of 
final payment of the tax demands. ln April 1982, 
the Board issued jnstructions clarifying that the interest 
is to be calculated witb reference to the date of service 
of original demand notice on tax finally determined 
in cases of assessments set aside or varied by appella te 
authority and the fact that during the intervening 
period there was no tax payable by the assessce under 
any operative order would make no difference to the 
position. 
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Jo 1 he case of seven companies assessed in seven 
different Commissioners' charges, income-tax demands 
amounting to Rs. 1,92,74,808 for the assessment years 
1973-74 _ll1 J % 1-f'2 (assessments completed betw.:;en 
December 1975 and June 1985) were raised and the 
demai1ds became due for payment in all the cases 
between March 1976 and July 1985. The tax 
demands were paid by the assessee companies between 
February 1977 and 'July 1985 after delays ranging 
from 4 months to 63 months. As the demands were 
paid beyond the permissible period of 35 days, these 
c.impanies were liable to pay irtterest of Rs. 23,15,044 
for the be.lated payment of tax. 

No interest was levied by the assessing officers in 
any of these cases and the omission resulted in non
levy of interest ot Rs. 23) 5,044· for the, nine asses~
ment years. 

The department has accepted the objection in four 
cases . 

The Ministry of Finance have accepted the mistake 
in three cases; their reply in the remaining four cases 
is awaited (December. 1986) . 

( ii) Under the provisions of the Income-tax Act, 
1961 , and the Rules made thereunder, where the case 
of an assessee in default is referred by means of a 
recovery certificate to the T ax Recovery Officer for 
recovery of tax dues, the officer shalJ levy and collect 
interest on the arrears of tax from the date ·next to 
the date of issue of certificate to the date of realisation. 

An Income-tax Officer issued two tax recovery 
certificates on 30 March 1983 for recovery of the 
tax due from a defaulter, a private limited company, 
one for tbe assessment year 1979-80 and !'he other 
for 1980-81. The defaulter paid the arrear <lemand 
for the year 1 979-80 of R s. 1, 70,031 on 30 March 
1984 a-nd for the year 1980-81 of R s. 9,81,042 on 
20 March 1984. However, no interest was collected 
on the arrears of tax from 1 April 1983 to · the date 
of realisation which worked out to Rs. 1,26,610 being 
the interest due on Rs. 1,70,031 for tbe period 1 April 
1983 to March 19.84 and that due on Rs. 9,81,042 
for the period from 1 April 1983 to February 1984. 
Both the certificates ' were, however, closed and 
returned to _the In come-tax Officer on 30 March 1985. 

The Ministry of F inance ·hRve :rccepted the mistake. 

.2.60 Non levy of interest for non-payment of ad
vance tax due to l.acuna in the Act 

(i) The Income-tax Act, 1961, provides that 
where the advance tax paid by the assessee during a 
financial year exceeds the amount of tax determined 
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on regular assessment, the Government is liable to 
pay interest at the rate of 12 per cent (15 per cerrt 
with effect from 1 October 1984) on such amount of 
advance tax as is found to be in execs~ and the interest 
is computed from 1 April next following the said 
financial year upto the date of regular assessment. 

Where, however, the amourtt of advance tax refund
ed on provisional assessment results in the balance 
advance tax faUing short of seven_ty-five per cent of 
the tax determined on regular assessment, there is no 
provision irr the Act to levy interest on such excess 
refund. Finding the absence of the enabling provision 
in the Act for levy of interest on such excess refund 
of advance tax and to prevent the a~1se of such 
advance refund~ by the assessee and considering the 
inequitous situation to the disadvantage of the Gov
ernment, tbe Public Accounts Committee, in their 
lOOtb Report (7th Lok Sabha-1982-83) observed 
that tills is apparently an anomalous· situat1011 which 
calls for a suitable amendment of tbe Jaw to remove 
the lacuna, and the Com.11ittee recommended lbat 
Government should_ examine this question and bring 
for th suitable amendment to tJ1e Act forthwith. Jn the 
'Actioa Taken Note' on this recommendation of the 
Public Accounts Committee in M~rch 1983, the 
Ministry of Finance stated that ' the recommendation 
of the Public Accounts Committee has been noted 
and would be processed while formulating proposals 
for the comprehensive Amendment Bi11s, expected to 
be introduced this year' ( 1983) . The Income-tax Act, 
1961 , was amended in 1984 and 1985, but no amend
ment to •be Act to plug the lacuna pointed out by 
the Public Accounts Committee has been _made so 
far. As a result , though the exchequ er continues to 
be deprived. of the benefit of advance tax, interest .for 
non-paymenr of advance tax could not be levied . 

A company had paid advance t.ax of Rs. 63 ,21,000 
in the previous year, relevant to assessment year 
1981-82. The provisional assessme11t was made in 
September 19?.1 on a taxab)e income of Rs. 89,01 ,810 
and a s.um of Rs. 5,79,457 was refonded to the com
pany as excess advarice tax paid. Regular assessment 
in the case was completed in January 1985 and was 
subsequently rectified in March 1985 on' a taxable 
income of Rs. 1.49,66,537 and a tax of Rs . 96,53 ,293 
was determined as payable by the company. Since the 
t rix liability of Rs. 96,53 ,293 was much more than 
the advance rax paid, the refund of Rs. 5,79 ,457 
already made was actually not due. The refund 
amount remained with the company till tax was 
demanded by the department again on completion of 
the regular assessment in January 1985. However, in 
the absence of an enablirYg provision in the Aci, no 
interest coulJ be charged on .the amount of advance 



tax refunded to the assessce company. Had such a 
.pro~sion been introduced as recommended by the 
P~b~c A ccounts Committee arrd agreed to by the 
Mirnstry ot F inance, interest amountmg to 
R s. 2,37,595 would have accrued t.o the Government. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) U rtder the Income-tax Ac~, 1961, where tbe 
advance tax p aid by an assessee, being a company in 
any financial year fa lls ·short of seventy five per cent 
( eighty three and one-third per cent from l Septem- · 
ber 1980) of the assessed tax viz., the tax determined 
011 regular a~se ssment less tax deducteJ at source 
interest at twelve per cent per annum (fifteen pe; 
cent from r October 1984) is payable. by the assessee 
on the amount by which the advance tax paid fall 
short of the assessed tax from the first day of the 
next fi nanc ial year to the dare of regular assessmen l. 

In the · case of a public in'<:l ustrial company for the 
asses~ment year 1976-77 the amount of advance tax 
paid by the assessee company was less than seventy 
five per cent of the assesed tax . and, ns such, it was 
liable to pay interest for deficiency in the amount of 
advance tax paymen'l. 

Although .the Income-tax Offi.cer levied interest for 
deficiency in advance tax payment (Rs. 5,65,281) in 
August 1979, the levy was struck down 1n March 
1980 by the Commissioner of Income-tax (Ap
peals-I) , wb<J directed the Income-tax Officer to coIY
sider levy ot interest only after giving a h earing to 
the assessee in the matter. By his fresh order~ passed 
on 22 July 1980, the Income-tax Officer levied in
terest of R s. 4,92,133 for the default , rejecting 
assessee's request for more time to file his objections. 
This time also levy of interest was set aside by the 
Commissioner of Incl)me-tax: (Appeals-I) on 22 Jan
uary 1981. The Income-tax Officer was again directed 
t9 give the assessee a rea sonable opportunity of being 

. heard. Consequently, the interest chargC'd in the 
second orJer was also .. withdrawn. 

However, no action' has so far been taken, even 
after five years to levy interest after hearing the 
assessee, even though rectification of mistakes iu 
assessmeRt was made subsequently twice, once on 
15 October 198 1 and again on 12 M arch 1985. 

The in'terest leviable for deficiency ir. payment of 
advance tax w0rked out to R s. 4,95,050. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 
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2.61 Incorrect working of intere~t 

(i) (a) In the revised assessment of l'l. company for 
the assessment year 1981-82, completed irt February 
1986, the Inspecting Assistant Commissioner 
(Assessment) charged interest of Rs. 1,90,935 as 
the advance tax of Rs. 25,36,000 paid fell short of 
eighty-three and one-third per cent of the assessed 
fax of Rs. 39,69,957 on seventy-five per cent of the 
~ssessed rax as reduced by the advance tax paid 
mstead of on the ~ntire assesed tax as reduced by 
the advance tax paid. The correct amount of interest 
leviabJe, however, worked out to R s. 6,20,162. The 
mistake resulted in short levy . of interest of 
R s. 4,29,227. 

The comments of the Min'.istry 'Jf F inance on the 
paragraph are awaited (December 1986). 

(b) In the assessment of a company for the assess
ment year 1982-83 completed in February 1985, the 
lnspecti og Assistant Commissioner (Assessment) 
erroneously levied interest of R s. 96, 1 O~ as the 
advance tax pa id amounting to R s. 33,21 ,000 fell 
short of seventy-five per cent of the zssessed tax of 
R s. 48,04,900, on the amount by which the advam:e 
tax paid fell short of seventy-five per cent of the 
assessed tax ar.d ap plyin'g the rate of interest of 12 per 
cent instead on the amount by which the advance tax 
paid fell short of the assessed tax and at the rate of 
15 per cent fr~m 1 October 1984. The correct 
amount of interest worked out to R s. 5.19,365 against 
R s. 96,109 determined by the departme!l't. The mis
takes in calculation resulted in short-kvy of interest 
of R s. 4,23 ,256. 

The department has accepted the mistake. 

The commertts ·of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(ii ) During the financial year relevant to the 
~ssessment year 1981-82 a compny p::rid a sum of 
R s. 13,650 as advance tax. On completio-.J of regular 
assessment in March 1985 for the asse3sment year 
1981-82, the department raised a net demand of tax 
of R s. 5,93,167 after allowing credit for advance tax 
of R s. 13,650 and levied interest of Rs. l ,36,428 for 
short payment of advance tax. It was, however, · 
noticed that while computing the interest, the depart
ment bad wrongly calculated the interest of 
Rs. 1,36,428 for a period of 23 morrth~ instead of the 
correct amount of Rs. 2,86,203 for 47 months. This 
led to a short levy of interest to the tune of 

Rs. 1,49,775. 

The. Ministry of Finance have accepted the mistake 
in principle. · 
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(iii) 1n· tht· assessment of a company for the 
assessmeilt year 1981-82 completed in March 1985, 
the company was also_ liable to pay interest of 
Rs. 2,54,567 for short payment of advance tax from 
1 April 1981 to 28 F ebruary 1985. However, the 
assessing officer levied interest of Rs. 1,91,255 for 
short payment .of advance ·tax from 1 April 1982 to 
28 Fe_bruary 1985. Thjs resulted in a 1>hort levy of 
interest of Rs. 63,312. 

The Ministry of Finance have accepted the mistake. 

2.62 Avoidable payment of interest by Government 

Under the Income-tax Act, 1961, whP:re the ad
vance tax paid by an assessee exceeds the amount 9f · 
tax payable as determined on regular assessment, the 
Governmcn~ is liable to pay interest on the amount 
of advan'ce tax paid in excess for the period from 
1 April of the assessment year to the date of regular 
assessment. The Board iss.ued instructions in April 
1966 directing the Income-tax Officers to cnmpkte 
regular assessments as soon as possible ntter receipt 
of the return. 

In 1968, the Act was· amended to provide for 
provisional assessmen't and grant of refund of advance 
tax paid in excess on the basis of provisional assess
ment. The Board also issued instructions that p rovi
sional assessment should be made in all cases where 
regular assessment is delayed beyond six· months from 
the date of receipt of the return'. These instructions 
were reiterated by the Board in March 1971 cind 
agaiq in July 1972. 

• In September 1974 the Board prescribed a register 
to b~ kept in the personal custody of the Income-tux 
Officer for noting down cases where provisional 

, assessments would have to be made. The In'come-tax 
Officers were also required to leave notes on the files, 
giving reasons as to why regular assessments could 
not be completed within six months. While stating 
tLat any payment of avoidable incerest would be 
viewed seriousJy, the Board required the Commi~
sioners and Inspecting Assistant Commissioners to 

call for half-yearly statements of interesr paid, ex
ceeding Rs. 1,0GO in each case in order to satisfy 
themselves tllat the payment of interest was. unavoid .. 
able. . ·. '\ 

In their further instructions of July l Q77, the· 
Board prescribed the proforma of a register to be 
maintained by the ln'come-tax Officers for making 
provisional assessments. All applications for provi
sional refunds and all returns with income exceeding 
R s. 50,000 were required to be entered in this regis
ter as an'd when they are received. The Board also 
S/17 C&AG/86- 20 

stated that provisional assessment for refund should 
be made not only in cases where the 11sscssee had 
specifically claimed refunds but also where refunds 
were apparently due on the basis of retmns filed. 

Despite the controls prescribed . by the Board, the 
omission to make provision'al assessments continue to 
occur involving avoidable payment of substantial 
amounts of interest by Government apart from the. 
delay caused in refunding the amounts due to the 
assessees un•der the law. 

(i) Nine companies assessed in five Commissioners' 
charges filed their returns of income for the as!-'.e<,:s
ment years 1978-79 to 1982-83 between October 
1978 to October 1982. Of these, two companies 
submitted their revised return of incomes during 
September 1983 and· March 1984. A total income 
of Rs. 8,92,46,'.f58 was returned by the eighf companies 
whereas the ninth company filed a retmn shm.'(mg a 
loss of Rs. 23,82,79,310. A sum of Rs. 13,78,35,070 
was paid by these companies as adv~nce tax including 
tax deducted at source in respect of these assessment 
years. As refund of advance tax paid in excess was 
prima facie due · to these companies, provisional 
a·ssessments were required to be made in pursuance of 
the provisions of the Act and the executive instruc
tions issued by the Board. No provision•al assessments 
were, however, made to refund the tax paid in excess 
in all these cases. The regular assessm~uts in these 
cases were made between March 1981 and March 
1985 raising a demand o.f Rs. 10,77,37,651 and the 
advance tax of Rs. 3,05,50,800 paid in excess was 
refun'ded to the assessee companies along with interest 
of Rs. 79,60,312 thereon. 

Had provisional assessments been made in time i.e .. 
within the' prescribed period of six months from the 
date of filing of the returns, payment of interest to 

. the tune of Rs. 52,64,964 by the Government couJrl 
have been avoided. 

E ight of these companies were assessed by the Ins
pecting Assistall't Commissioner (Assessment). 

The Ministry of Finance have accepLed the mistake 
in p·rinciple in five cases; their comments in rerpect 
of the remainin•g four cases are awaited (Dec-:mber 
i986J . 

(ii) In the assessment of a company tor the assess
_ment year 1976-77, a refund of Rs. 53,89,714 was 
allowed by tbe assessing officer, on the basis of pro
visional assessment made on 21 September 197 6 and 
the refund voucher was issued. on 25 S.~tember 1976. 
But the refund voucher could n·ot be encashed as 
the advice note sent to the Reserve Bank of India was 

• 



not d uly signed. Consequently a ;:r::sh rdund voJ.:he1 
was iss i.J~d on 8 March L977. The rngular as cssmcnt 
of the a<.;ses~c~ company was completed in• July 1930 
a nd interes t of R . 5,92,867 on the amount· o~ advance 
tax pa id in excess (i.e. on R s. 53,89,7 J 4) ft>r the 
period from 1 April J 976 lo 8 M arch 1977 WF!S 

allowed. H ad the refund voucher issued on 25 Sep
tember 1976, been a valid one, payment of irrt e r~s t 

to the extent of Rs. 3 ,23,381 (represe ntinJ in terest 
for the period from 22 September 1976 to 8 ' March 
1977) could have been avoided . 

T he c.Jmments of the M inistry of Finance on 1 he 
paragraph are awaited (D ecember 1986): 

( iii) U rrder t he Income-tax Act, 196 1, where on 
completion of the regula r as essment, th::: ~1morn t of 
advance tax ic; found to be in exce.>s of the tax deter
mined as payable, the excess amount is refondecl lCJ 

the assessce with interest thereon at the prescribed 
rate . The Crntra l Board of D irect T<!xes have issued 
inst ructiun·s in April 1976 tha t if the regular asse'5:.· 
ment needs rectifica tion on account of a mi<;take 
appa rent h o rn the records the in te re~t ;x1yabk by 
Governme nt can be altered either on the asc;esse.::~ 

· application o r by the l n•come-tax Officer, on h i!' own 
motive with reference to the tax p3.yab1e as per rect i
fied o rder. • '7..,),!, 

In the regular assessment of a widely-held com
pany for tl1e assessment year 1977-78 completed in 
March l 978, a sum of R s. 2,08,21,580 bei~g the 
excess of the advance tax paid of Rs. 3 ,53,07,365 
over the tax p ayable of R s. 1,44,85,785 alongwi th 
tbe interest of Rs. 24,98,580 was refunded to the 
assessee m April 1978. Audit scru tiny (Ja nua1y 
1986) revealed that the assessment for assessment 
yea r 1977-78 under-went revision several t imes subse
q uently a nd the tax payable by the compa ny was 
determi n~d as R s. 4,19,68,257 in the la<esi. revision 
made in March 1985 to rectify a mistak'.! ;:i pparerrt 
from the record. Accordingly, as iJer the executi ve 
instructions of April 1976, the i n terc~t c>f 
R s. 24,98,580 already allowed to the assessee was 
requi red to be w;1hdrawn. Tbjs was, however, not 
done. The omission to do so resulted in incorrect 
gran t of interest of R s. 24,98,580. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986) . 

O ther T opics of Interes~ 

2.63 Non completion of set aside assessment 

In the assessment for the assessment yea r 1969-70 
completed in March 1972, the tax ·payable by a 
widely-held company was d~termined as 
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Rs. 31,98 ,9 17. I n Ma rch 1974, the Commissioner of 
l ncome-t ax set aside the said assessment with a 
d irection• Lo redo it after considering the CC'rre.;:tness 
o r the sub~tit u tion of the fair market value as on 
l Ja nua ry 1954 for computing capital gains in respect 
of a tran,;ferred property. The assess~e's appeal 
against the orders of the Commissioner had also been 
dismissed by the Income-tax Appellate T ribunal m 
F ebruary 1976 . T he set aside 1ss·essment had no t, 
however, been completed till the date of audit viz., 
December 1983. 

On the delay bei ng pointed o'.lt in audit, the .assess
ing o.fficer repiled in February 1985 that .the assess
ment for the assessment ·year 1969-70 was kept pend
ing as the decision of' the Cornmi ·sioner of Incomc
tax (Appea ls) was awaited for the assessme nt year 
1975-76 whereir. a simi la r poin·t w::i involved and the 
inst ructions of the Commi~sioner -of Income-tax were 
sought for keepi ng the asse sment pending t ill the 
appeal was decided. The delay of over 10 years in 
redoing a set aside assessment has resulted in n•on
realisation of revenue of R s. 32 lakhs npproximately. 

T he comments of the Ministry of F inance on t he 
paragraph are awaited (December 1986). 

2.64 Omission to take action on internal audit ob
jection 

With a vk w to providjng a second check over the 
arithmetical accuracy of computa tion of income a nd 
calculation of tax with reference to the growing com
plexity of tax laws and to improve the quality of 
assessme nt, the depart menr set up internal aOJdit 
parties to check the assessments done by the various 
assessing officers. SJ:fecial Audi t Parties headed by 
senior level officers wern created by the department in• 
July l 976 to check the assessment cases made in 
company circles, central circles, special ci rcle~ and all 
o.ther impmtant revenue yielding circles. 

Not satisfied with the functioning o( the in ternal 
audit of the department which was att ributed by the 
department to the shor tage of staff, the Publi;; 
Accounts Committee in their 194th Report (Sevent h 
Lok Sabha- 1983-84) inter aUa stated tha t the Com
mittee are strongly of the view that there is an urgent 
need to strengthen the Internal Audit Wing parti
cola rly irr a revenue earning department like income
tax where any extra expenditure incurred in th is 
behalf is certain to be more than compensated by in
crease in revenue as a result of detection of mistakes 
by the intem al Audit Wing. The Committee fu rther 
observed that ' these should be in addition to quanri-



·-

--

tative strengtheniu,g, qualitative sirengthening of in
ternal audit so as to make it more effect ive anJ bctrcr 
subserve the end in view'. 

According ro the executive in structions issued in 
1977, mistakes pointed out by internal audit partie5 
of the department should be rectified by the_ assessing 
authorities promptly. The remedial acti~n' should be 
ini tiated within a month and completed as far as 
possible within three months of the report of internal 
audit. Inspite of ·the internal audit wing pointing out 
mistakes in assessments involving large revenue effect 
and despite the above instructions of ~he Board, 
fai lure to take remedial action on' internal audit ob
jection bas been noticed in audit. 

While scru lloising the assessment oi a widely-held 
company for the assessment year 19"/7-78 in 'January 
1981 the Special Audit Parry of the deparrment raised 
an audit objection regarding the allowance of the relief 
of Rs. 2,16,198 in respect of ~ newly established 
industrial undertaking, on the ground thar the 
conditions prescribed under tl:1e Act have not been 
fulfilled and that for the purpose of computation of 
capital, the entire vaJue of plant and machinery owned 
by the assessec was taken as the basis instead of the 
value of plant and machinery employed in the ne~ 

· unit. Nevertheless, the assessing officer without taking 
any action on the internal audit objection, proceeded 
to allow simiJar relief of ~s. 2,51,914 and 
Rs. 1,84,914 for the assessment years 1978-79 and 
1979-80 in the assesr.ments completed in July 198 t 
(revised in March 1983 and July 1983) and Sep
tember 1982 respecrively. The irregular relief was, 
therefore, reiterated by the Special A~dit Party for 
the subsequent assessment years 1978-79 and 
1979-80 in August 1983 and June 1984. However, 
n·o action was initiated to withdraw the relief even at 
the time of the local audit of the ward in June 1985. 
The total short levy of tax involved f.or the three 
assessment years amounted to Rs. 3,96,620 including 
surtax of Rs. 19,500 (for the assessment year 
1979-80). The omission to take timely action was 
fraught with the risk of possible loss of revenue of 
R s. 2,70,330 for the assessment year'> 1977-78 and 
1978-79 due to time bar. 

fo respect of the same assessee, for the assessment 
year 1977-78, the Income-tax Officer alJowed credit 
for tax deducted at source of R s. 26,250 in the com
putation of net tax payable. While scrutinising the 
assessment in January · 1981, the Spedal Audit Party 
of the department pointed out that the corresponding 
interest amount of Rs. 1,25,000 has not been assessed 
to tax resulting in short levy o{ tax of Rs. 72,187. As 
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no action was taken on :he audit note the point was 
reiterated by the Special Audit Party in August 1983 
and June 1984. D espite this no action was initiated 
till the date of audit viz.., June l985. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

2.65 Irregular grant of permission for change of pre
vious year 

Un·der the provisions of the lncomc-tax Act, 1961, 
an assessee can change the hitherto followed previous 
year in respect of bis b.usiness with the conseut of the 
Income-tax Officer upon such conditions as the 
lncome-tax Officer may impose. The Central Board of 
Direct Taxes have issued irrstructions in May 1971 
and August 1976 requiring the lncom::-tax Officers to 
ensure that the assessee is not attempting to make J 

use of the device of changing his previous year in a 
manner detrimental to revenue irrcludiug undue aefer
ment of payment of advance tax. Where the applica
tion is made with the object of causing loss to rcven•Je 
the orders of Commissioner of Income-tax should be 
obtained before gran'ting permission to the assessee to 
change the previous )lear. The Board also specificaily 
directed l'he Commissioner of Income-tax to cancel 
all permissions granted ~or change of previous year by 
the Income-tax Officers if they .are founJ to be pre
judicial to revenue. 

A closely-held industrial company which was 
havirrg its previous year ending 31 December upto 
the assessment year 1979-80, sought for a change m 
the acccounting year, and to close the accounts for 
a period of 4 months from 1 January 1979 to 
30 April 1979 so that ·.its previous year wo"1ld be 
ending on 30 April. The department con'Scnted to the 
change, subject to the condition that the assessee's 
claim for depreciation for the assessment year 1980-81 
(accounting year 1 January 1979 to 30 April 1979) 
should be restricted to one-third of the n'Ormal dep
reciation admissible for a full year. However, while 
filing the return for the assessment year l 980-81, the 
asscssee claimed depreciation admissible for a full 
year, contending that the condition, viz., .to restrict 
the claim for depreciation to one-third of n·ormal 
depreciation admissible, imposed by the department, 
was not legally valid and not binding on the assessce. 
This was accep'tcd by the assessing officer with the 
approval of the Commissioner of Income-tax an'd the 
assessment for the assessment year 1980-8 1 was 
completed in March 1983 allowing full depreciation 
of Rs. 48 ,06,6J 0 as claimed by the asscsscc. 

It wa s pointed out in. audit (September 1983) that 
the permission given for the change in previous year 
proved prejudicial lo the reven\1c, in that the assessee 



not only avoided payment of tax amounting to 
Rs. 17,78,450 on the ·two-tbirds of normal deprecia
tion (Rs. 32,04,418) which w0t.Ild no~ have been 
allowed but for rhe change, but also interest of 
Rs. 3,12,690 was paid by the department on the 
advance tax paid in excess of the assessed tax. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) .' 

SURTAX 

As a disinct:ntive to excessive profits, a spt)cial tax 
caUed super prof.ts tax was imposed on comp<:nies 
making excessive profits during the assessment ye(!r 
1963-64 under the Super Profits Tax Act, 1963. This 
tax was 'replaced from the assessment year 1964-65 
by surtax levied under the Companies (Profit!:) Sur-tax 
Act, 1964. . 

Surtax is levied on the 'chargeable profits' of :1 

company m so tar as they exceed the statutory deduc
tion, whlc!-. is an amoun t equal to 10 per cent (15 
per cent if,1m 1 April 1977) of the capital of ' t l'.c 
corLpany e r Rs. 2 lakhs, whichever is greater. 

During the period under review, under asse.ssment 
o[ super. profits tax/sr.rtax of Rs. 154.64 lakhs was 
noticed in 69 cases. A few illustrative cases are 
t,;vrn in the followin.g paragraphs. 

2.66 Incorrect computation of capital 

Under the provisions of the Companies . Profits 
Surtax Act, 1964, surtax is leviable on the amou.1t 
by which t!Je chargeable profits of a company exc~~ed 
the statutory ded uction, which is an amount equal to 
15 per cent of the capital of the company as en the 
f;ir"t day of previous year or Rs. 2 lakhs, whkhe~·t;: 

is greater. Capital for the purpose includes the paid
up share capital and reserves. It bas bee.n judic iaily 
held that reserves would not include any liab11tty or 
provision induded therein. The chargeable profits 
of any year for this purpose are computed with re
ference to ll1e total income ass~ssed for icvy , f in
com~-tax fof that year after making the prescribed 
adjustments. 

(a) A public limited company provided for -.epre
ciation in it~ accounts for some years on straig~1t !10( 

method. The full amount of depreciation as ad:nis
sible under the provisions of the Income-tax Act was, 
h1.r.vever, debited to t he profit and loss account. The 
difference between the two figures was credited to a 
reserve account (General Reserve No. 2). The 
amcn .• nt credi ted to this reserve was appropriated from 
time to time for payment of dividends, adjustment of 
losses etc., so that the credit balances in the fund at 
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the c!9se of diffe:rent years were less than the total 
amount credited on account of difference in deprecia
tion. Du1mg the previous years 1979-80 and 1~8~-81, 
lhe General H..eserve· No. 2 was nil as the i;ntJre .:rc:dll 
b:.tldoce uuder the fund was wiped off under the a.Jove 
procedure. 

For the purposes of surta~, the company returnee! 
1hc capnaL employed for the a?sessment years l 9i;CJ -81 
and 1981-82 m respect of other reserves by deducting 
fr om the hJi:al of the credit balance under 'other 
reserves', an amount arrived at by reducing the aggre
gate payments made towards dividends, adjustment 
of loss_es etc., upto the end of the previous year from 
thl.! total credits made to the reserve account u1 
~i. count or the diey:erence in value of depreciation ovet 
the years. Under the rules prescribed for th~ corn· 
pt.tation of capital, the total of the balances under 
other reserws should be reduced by only 'the am0unt 
credited to such reserves as have been allowed as 
expenditm~ 111 the computation of taxable income and 
n:o further adjustment is cuntemplated. The incorrect 
prucedure followed resulted in excess computation o[ 

c.:ipital en.ployed by R s. 37,24,904 and Rs. 49,49,649 
for the assessment years 1979-80 and l980-81 res
p:::dively anc under assessment of the chargeable pro
.fits by Rs. 5,58,869 and R s. 7,43,657 for the two 
assessment years with resultant underchdrge of ',urtax 
cf Rs. 2,51,490 and Rs. 3,34,644 respectively for 
these asses<,,men~ years. 

fhe department has accepted the objection. 

Tht: com;nents of the Ministry of Finance ~; 1 the 
paragraph are awaited (December 1986). 

( b) In the surtax assessments of an insurance com
pany for the assessment years 1976-77 and 1977-78 
completed in May 1984, the capital reserve repre
senting excess of assets over liabilities consequent on 
the merger 0f other insurance companies wit!l the 
asscssl!e ccmpany on 1 January 1973, was ins:lcde,t 
in the capiraI base for these two years. Audit scrutiny 
revealed ~hat the n~t assets acquired by the assc:ssee 
company consequent on the merger, worth 
R s. 15,21 ,38,958 was worked our as the difference 
between the total assets and the total liabilitie.- uf tbc 
m;: rgcd cJmpanies without considering tl1e Jass of 
Rs. 52,65,439 sustained by the merged companies 
upro 31 December 1972. As this loss did not go to 
reduce the net assets of the. merged companies it stood 
included in the capital reserve of the assessee company. 

" The los·s was, howev-:r, debited to the pre.fit and loss 
account of the asse::;sce company for the previous yea r 
relevant ro the assessment year 1974-75. The lqss 
which was not ailowell in the ha'nds of the merged 
companies earlier was also allowed as deduction in the 
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- hands of the assessee corupany while. computing the 
taxable total in;:;om~ for assessmenr year 197 4-7 5. 
So much so, in comp uting the total income cf the 
assessee company the capital reserve represented by 
the loss cannor be trea ted as reserved i.t'.l the hands of 
the assessee company for the purpose of surtax. The 
mistake resulted m e-xce~s computation of capital by 
R s. 19,66,816 and R s. 52,65,439 leading to conse
quent short assessment of chargeable protlts by 
R s. 1,96,682 and Rs. 7,&9,8 16 and short levy of surtax 
of R s. 93,423 and Rs. 3,55,418 for the assessment 
years 1976-77 and 197i-7fs respectively. 

The c,·rum cnts of tbe Min·istry of Fi.trnnce on the 
paragraph are awaited (Deocember 1986). 

( c ) Fl; r 1hc ::;ssessment year 1977-78, a (.0!11fl<:ll1)' 

derived income from different sources and part of this 
income w<1s ag1;cultural income not chargeable· to 
income-tax. In the surtax assessment, its gm::..> in

come was '-'Omputed at Rs. 4,05,15 ,651 in ... ludin~ 
agr ic ultural · income of R s. 1,68,48,998 which consti
tuted 41.59 per. cent of gross income. Accordingly 
41.59 per cent of capital was excluded in the com-
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. putatio n of capital on which the percentage de~ i..ction 

was ::iilowcd. However, th~ agricultura l income was 
actually R s. 1,98,48,996 iitcluded in a gross income 
of Rs. 4,35, l5,6-t.9 and constituted 45.61 per cent of 
the grsis~ in~ome. Hence 45.61 per cent of the capi
tal f>bou~d have been excluded . instead of 4 1.~ 9 per 
cem in computing th e capital for the purpose of .1110~\

ing pcrcc: n tal!e deduction. This mistake in the com
pt!lation ot' capital resulted in excess d~duction from 
charg~ablt . profits to the extent of . R s. 3,46,934 wit!: 
consequeilt undercharge of surtax of R s . 1,56,1.2.1 io: 
the a~se~smcnt. year l ':J 77-78. 

T he Minisuy of Finance bave accepted the objec
tion. 

( d) Lnd~r the provisions of the Comp anies (Pro
fits) Su1 i·ax Act, 1964 any amount standing to tl1i.:
crcdit of any accoun t in the books. of a compan:t, 
which is of the nature of liability or provisioil, shall 
not be regarded as a reserve for the purposes of com
putation of capital. Where no specific p1"\1vision is 
made for payment of taxes and t hey are to be paid 
out of general reserve the general reser.ve, is to be 
reduced by such f<!xes since to that extent it is not a 
free re.serve. 

I 11 the su: tax assessment of a p ublic !imiteJ co m
pany foe the assessment year .J975-76 completed in 
Octob<'r ! 9[Q , the capital base was computed after 
ded ucting the dividends payable out of general reserve. 
H owever, the income-tax o f Rs. 95,70,455 rela ting !0 

the previom years ended March J 973 and M ar..:h J 9 7 .1 

relc.vant to the assessment years 1973-74 and 1974-7 5 
paid o ut of the general reserve and an aggregate in
ccme- tax demand of R s. 12,25,241 pertaining t0 t11ese 
two assessment years which was under appe1l ( and 
hence not pro vided for by the assessee compar.y in 
the books ) were J_!Ot excluded from the capita l base 
computed. FL1rtber, in computi!lg the chargeable> prc
fils for the assessment year 197 5-7 6, the total income 
of Rs. 84,68,01 0 determined in a revision m e::de in 
F cbrua:·:y 1979 was ado pted instead of a h igher suL11 
of Rs. 86, l 8,8 10 accord ing to a revis ion of August 
1980. Thest: mistakes resulted in undercharg.:: o~ sur
tax !;' f Rs. 2,69,272. 

The Ministry of Finance have accepted the objec
tion. 

. ( e) ln the case of a company, the surtax :"..ssess
ment for ass:::-:sment year 1980-8 1 was r evised on 
31 Ma1·ch 1984 and the gross divide nd of R s. 3,14,252 
instead of r.et di vidend of R s. J ,25, 701 was deducted 
from to tal income as directed by the Commissioner of 
lnccmc-tax (Appeals) , for a rri ving a t the ch 'lrgeable 
profit~ . However, the income-tax payable "uv the 
company allowed as a deduction was not reduced by 
th<.~ income-tax payable on gross dividends instead of 
net dividends. This resulted in under assessment of 
chargeable profits by R s. 1,26,643 and a short levy of 
surtax to the extent of Rs. 50,656. 

The department has accep ted the objection. 

The co mrr.ents of the Minist ry of F inance on the 
paragrapp arc awaited (December 1986). 

?..67 .Vfistakes 111 the computatio11 of chargeable pro
fits 

Under the provisions of the Companies (Profits) 
Surta>:. Act, 1964, in computing the chargeable profi ts 
of a banking company, any sum transferred by it dur
ing the previou s" year to a reserve fund under sub
section (1) of Section 17 of the Banking C ompanies 
Act, I 949, is to be excluded. 

(a) In the surtax asscs>menL of a banking company 
for the assessment year 1981-82, completed in June 
1984 and revised in M ay 1985, while working out its 
chai geable pro.fits , an amount of R s. 1,63,984 was 
excludecl f~om its total income, in voking the above 
prov1s1on. A scrut.iny of the income-tax assessment 
reco rds ol the company however, showed that no 
transfer t0 such a reserve fun d had actually been 
m ade during the previo us yeat relevant to the assess
ment year 1981-82. The exclus io n . a llowed was, 
therefore, not in ort.ler. T he mistake resulted in shor t 
computation o f chargeable profi ts by R s. l ,63 ,984 ~•nd 

consequent short levy o[ surtax of R s. 65,593. 
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'the assessment was checked by the Special Audit 
Party of the departtw:.ti t in August 1984 but (he 
mis take was not detected. 

The M inistry of Finance have contended that the 
Directors of the company considered the transfer after 
closure of the accounts and the transfer was actually 
from that year's profits. Relying on a judicial decision. 
the Ministry further stated that the transfer would 
accordingly relate back to the last day of the previous 
year. 

According to the judicial decision relied upon by 
the Minisrry, such trar.sfcr taking place after closure 
of the accounts are to be related to the beginning of 
the accounts of the n~w year .and have to be trearcd 
as effective from that day i.e. the fi rst day of tlie 
succeeding previous year and net ro the last day of 
the relevant previous year. F urther comments of the 
Ministry of Fi1rnnce are awaited (J anuary 1987) . 

(b) \\lhil~ completing the surtax assessment nf a 
company for the assessment yea r 1976-7 7 in February 
1983, in compu ting the chargeable ornfits ·the total 
income as per the income-tax assessment was i11-
correctly adopted at R s. 50,01,510. The mistake · 
result~cl in ; he hart computation of chargeable protts 
by Rs. 1 lakh an<l a short levy of .surtax of Rs: 40,000. 

The M inistry of Finance have accepted the mis
take. 

(c) Wherever the income--tax assessment of a com
pany is revised to give. effect to appellate orders or 
c therwisc the corresponding surtax assesment of the 
company is required to be revi'sed to· derermine the 
correct surtax liability. 

(i) The surtax assessment o( a company for the 
assessment year 1980-8 1 was completed in March 
1983 and revised in December 1983 determining lhe 
chargeable profi ts as Rs. 3 1,50,252 with refe rence ro 
a total income of Rs. 2.39,49,936 and the tax puyahl ::: 
of R s .. 1,54,47,7 J J thereon. The income-tax assess
ment was rev! c<l (January 1984 and April 1984) to 
give effect to appellate orders determining the status 
of the company as one in which the " public «re 
substantially interested" and also granting some reliefs. 
The taxable income was reduced to Rs. 2,30,2 1,289 
and the revised tax payable thereon was o nly 
Rs. 1,36, ll ,397 due to the change in tat us of 1 he 
company. The ~urtax assessment was however, not 
revised and the chargeable pro fits recomputed t:t 
Rs. 40,57.240. Thi re ultccl in unde r assessment or 
chargeable profits by R s. 9,06,988 and a shNt h..vy 
of tax of Rs 3,62,795. 

T he Minisfry of Finance have accept.cd the mistake 
in principle. 

(ii ) The surtax assessment of a public l imited 
company for the assessment year 1979-80 was 
completed in January 1983 on the basis of. the income 
of R s. 41,32,36,690 as determined in the assessment 
of the company for that year made in September 
198 1. T he income-fax assessment of the company 
was revised in February 1985 raising the income of 
the company to R s. 41,43,54,874 . Accordingly, the 
surtax assessment of the company was also required 
to be revised on the basis of the revised income of the 
assessee company which was not done. Omission to 
revise the surtax assessment resulted in short levy of 
surtax to the extent of. Rs. 1,12,068. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the · 
paragraph arc awaited (December 1926) . 

2.68 Omission w make surtax assesrn1ents 

Under the Companies (Profits) Surtax Act, 1964, 
there is no sfatutorv time limit for completion of 
surtax assessments. P ursuant to the recommeadations 
of . :l1c Public Accounts Comm.it tee in Para 6.7 of 
their 128th Report (Fifth Lok Sabha), the Central 
Board of D irect Taxes issued instructions in October 
1974 that surtax assessment proceedings should b e 
initiated alongwith the. income-t ax assessments. ·The 
Board fur ther laid down that the surtax assessments 
should not be kept pending on the ground that the 
additions made in the income-fax assessments were 
disp.:.ited in appeal and the time lag between the date 
of completion of income-tax assessments and surtax 
assessments should not ordinarily exceed a month 
upless. there are special reasons justifying rhe delay. 

Noticing the p ersistent delay or omission in 
complet ing the surtax assessments despite the above 
recommendations and issue of in->tructions by (he 
Boar.d, the Public Accounts Committee recommended 
in paragraphs 3.3 to 3. J 0 of their 85th Report 
(Seventh Lok Sabha) that a ;;tarutory time limit for 

, completion of surtax assessments under the Surtax Act 
should be prescribed. The need for a statutory time 
limit fo r compleCion of surtax ass:::ssment was a'gain 
st ressed . by the Public Accounts Committee in 
Para 1.16 of their 193rd R eport (Seventh Lok Sabha ) . 

Tn. tances or delay in the computat ion of surtax 
a cssments coprinue to occur leading to postponement 
of realisation of la rger i:cvenuc. 

-

• 
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(a) The inco me-lax assessmencs of a widely- held 
company fo r the a~sessment year s 1979-80 and 
1980-81 were completed in August J 982 (revised ii} 
March 1983) and September 1983 on a total income 
of R s. 87,65,040 and R s . 1,08,78,486 r espectively. 
On this basis, the company was liable to pay surrax 
of R . . 4,02,530 for assessment year 1979-80 and 
Rs. 4,64,757 for assessment year 1980-81. H owever , 
no action was initia ted to leyy surtax till t he audit in 
November 1984. 

The Ministry of Finance have accepted rhe 
objection. 

(b) In the case of.a private limircd company, tho ugh 
the income-tax assessments for assessment years 
198 1-82 and 1982-83 were completed on 12 September 
1984 and 29 M arch 1985 respective ly the corre pond
ing surtax assessments were not made and no 
r e turn was also fifed by the assessee. The omission 
resufred in non- levy of surtax of R s. 6,40,827 for the 
two assessment years including interest upto 
December 1985. 

The Minist ry of Finance have accepted the mistake 
in principle. 

( c) For the assessment years 1979-80 a nd 198.0-81 , 
the income-tax assessments of a private Jimircd 
company were completed in August 1983 and March 
1984 determining the taxable income a's R s. 9,27,720 
and R s. 26, 71 ,920 respectively. Though the compa ny 
was liable to surtax, no surtax proceedings were 
initiared till the date of audit in September 1984. 
No surtax return was a lso fi led by the assessee 
company. 

Th~ Mi nistry of Finance have accepted the 
objection. 

(cf) In the case of a private limited company, the 
income was assessed by the assessing officer in July 
l 984 at R s. 23,60,880 as against the returned income 
of R s. 75,000. Neither the rerurn of surtax was filed 

by the assessee nor action for levy of surtax was 
initiated by the department. The omission resulted 
in no n-levy of surtax of R s. 2,12,280. 

T he department has accepted t'he object ion 111 

principle . 

The comments of the Ministry of Fina11ce on the 
paragraph are awaited (December 1986). 

( e) The income-tax assessme11ts of a w idely-held 
company for the assessment years l 980-81 and 
1981-82 were comp1eted in October 1984 and January 
1985 o n a total income of R s. 8,42,920 and 
R s . l3,99,600 respectively. On this basis, the 
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company was liable t::> pay surtax of R s. 29,288 for 
the assessment year 1980-81 and R s. 1,06,610 for the 
assessment yea r 1981-82. However, no action was 
initia ted by the department to levy surtax. The cl.clay 
resulted in non-levy of surtax of R s. J ,35,898 for rhe 
two assessment years. 

The comments o( the Ministry of Finance on the 
paragraph are awaited (D ecember 1986). 

(f)° T he regular income-tax assessment of a widely
held company for the assess.mem year 1982-83 was 
completed / revised in March 1985 on a total income 
of R s. 90,54,440. Based on the latest r evision of 
the income-tax assessment, the assessec company was 
liable to pay a surtax of Rs . 98, 125 for the assessment 
year 1982-83, but no action was taken by the depart
ment to initiate the surtax proceedings. 

The department has accepted the objectio n. 

The comments of the Minist ry of Finance on the 
paragraph are awaited (December 1986). 

(g) An assessce company fifed the retu rn of income 
for the assessm ent yca'r 1982-83 .for Rs. 3,13,415 
a od was assessed in March 1985 on an income of 
F~s. 11.13,460. Although, o n the basis of income as 
returned by the assessee for income-ta'x, the assessee 
was chargeable to surtax, no return for surtax was 
fifed by the assessee and no notice calling for the 
return was issued by the Surtax O tncer . The emission 
resulted in chargeable profit of Rs. 2,28,642 escaping 
surtax assessment and non-levy of <;urtax amountinP. to 
Rs. 84,559. 

Tbe .Ministry of Finance have accepted the 
objection. 

( h) T he income-tax assessment of a company for 
the assessment year 1981-82 was fin a J.ised in March 
1984 on an income of. R s. 16,83,750 and income-tax 
payable thereon worked out to R s. 9,95,520. On 
that basis, the chargeable profit:: of the company 
exceeded the statutory deductio n by R s. 2,26,567 on 
which surtax was leviablc. It \'Ill s noticed in audit 
( O ctober 1984) that the company had not filed the 
surtax return and no act'iJ n had been initiated by the 
department to call for the same. The o mission 
resulted in. non levy of surtax of R s. 67,544. In 
addition, penalty of R s . 67,544 for fa ilure to furnisl1" 
the return of chargeable profits was also Ieviable . 

T he Mini st ry o f Finance have accepted the ob,jec

tion. 
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2.69 Incorrect pnyment of interest / non-levy of 
interest 

(a) U nder the Companies (Profits ) Surtax Act, 
1964, read with the provisions of the Income-tax Act , 
1961, where refund is due to 1he assessee as a result 
of any amount paid by him after 31 March 1975 in 
pursuance of any order of assessment and such amount 
having been found in appeal or other proceedings to 
be in excess of the amount which the assessee is liable. 
to pay as tax, the assessee is entitled for interest on 
that amount, so found to be in excess, from the date 
of payment of tax to the date of refund. However, 
any de_lay in issuing refunds arising out of giving 
effect to appellate orders under the Income-tax Act 
will not en~it le the assessee to :my interest under the 
Surtax Act. 

The surtax assessment of a widely held company 
for a'ssessment year 1975-76 was originally completed 
in January 1981 on a net chargeable profits of 
R s. 90,36,973. Consequent .-m the revisio11 of the 
income-tax assessmenr to give effect to appellate orders 
of May 1983 and D ecember 1983, the surtax 
assessments were also correspondingly · revised in 
August 1983 and December 1983 redetermining the 
chargeable profits as R s. 42,36,350 and R s. 33,00,948 
respectively. The revisions resulted in refunds of 
Rs. 16,14,139 and Rs. 4,64,644 on which interest 
of R s. 1,16,987 a'nd R s. 74,308 respectively was paid . 
It was pointed out to the department that according 
to Income-tax Act any refund of surtax arising out 
of giving effect to appellate orders or rectification 
under the Income-tax Act will not entitle the assessee 
to interest under the Surtax Act. The payment of 
interest aggregating to Rs. 1,91,205 was, therefore, not 
in order. 

The Ministry of Finance have accepted the mis
ta~e. 

(b) Under the Companies (Profits) Surtax Act, 
1964, as amended from 1 April 1981 , every company 
having chargeable profits is required to send to the 
lncome-tax Officer an estimate or statement of 
advance surtax and to pay the same in three instal
ments within the financial year on the dates 
prescribed in the Act. Failure to sen<l the estimatl! 
o r to pay advance surtax (on the basis of self-estimate) 
at least to the extent of eighty threi~ and one-third 
per cent of the assessed surtax entails levy of interest 
from first day of April nexr following the financial 
year upto the date of regular assessment. For failure 
·to send the estimate interest is levied· upon the 
amount equal to assessed surtax and for shore p ayment 
of advance surtax interest is levied upon the amount 
by which advance surta'X .l'ad falls short of the 
assessed surtax. ~ 

.. 

As per the Third Schedule to the Act, surtax is 
leviable at the rate of 25 per cent on so much of the 
chargeable amount as does not exceed 5 per cent ot 
the: capital of the company and at the rate of 40 per 
cent on the balance of the cha'rgeable amount. 

Surtax assessments of a company fJ.. assessment 
years 1982-S3 and 1983-84 were completed in 
February 1985 on chargeable amounts of R s. 2,27,708 
and R s. 3,00,995 respectively. The company had 
not filed esfimates of advance surtax in the financial 
years relevant to two years at1d no advance surtax 
was paid in the financial year relevant to assessment 
year 1982-83 . A lump sum of R s, 50,640 was, 
however, paid by the company on 15 D ecember 1982 
in the financial year relevant to assessment year 
1983-84 but t'he same was neither supported by a 
forma l self-estimate nor deposited in instalments on 
the dates prescribed. Thus, due w non-filing of 
estimate and non-payment of advance surtax within 
the relevant fina'ncial years in the manner prescribed 
in the Act, the company was liable to pay interest ot 
Rs. 26,810 and R s. 23,069 in the assessment years 
1982-83 and 1983-84 respectively which was not 
.levied by the department . F urther, in assessment yeai 
] 982-83 while computing surtax, the department 
erroneously applied the uniform rat~ of 25 per cent 
on the entire chargeable amount whereas a part there
of exceeding 5 per cent of capital attracted higher rate 
of surtax i.e. 40 per cent. The error resulted in short 
charge of surtax by Rs. 19,678. The mistake resulted 
in a total no Jcvy of interest and short levy of surlax 
of Rs. 69,557. 

· The department has accepted the mistake. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(c) Under the provisions of Companies (Profits ) 
Surtax Acr, 1964 read with the relevant provisions of 
the Income-tax Act, 1961 , where the amount specified 
in a notice of demand is not paid within thirty five 
days of the service of the notice, the assessee 
is liable Co pay interest at prescribed rates from 
the day commencing after the end of the period. 

In the case of a widely-held company for the 
assessment year 1978-79, notice for payment of surtax 
demand of R s. 18,00,870 was served on 16 August 
1978 and the payment was made by I he assessee in 
five instalmenrs in September 1978 , November 1978, 
January 1979, February 1979 and Ma'rch 1979. 
For. the belated payment of demand, interest amount
in·g t{) R s. 34,898 was not levied. 

T he Ministry of Finance have accepted the mistake. 

:"' 

-
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CHAPTER 3 

INCOME-TAX 

3.01 Income-tax collected from persons other than 
companies is booked under the Major Head "021. 
Taxes on Income other than corporation tax". 
Eighty five per cent of the nd proceeds of tltjs tax, 
except . in so far as these are attributable to Union 
emoluments, Uniori Territories and Union surcharges 
is assigned to the States in accordance with the r<:'
commendations of the Eighth Finance Commission. 

3 .02 The trend of receipts from income-tax was 
as follows during the last five years : 

Year 

1981- 82 
1982- 83 
1983- 84 
1984-85 
1985-86 

Amouat 
(in crores of rupees) 

1475.50 
1569.72 
1699 . 13 
1927 .75 
: 5 11 .~9 

3.03 The number of asse3sees (other than 
companies) on the books of t'he income-tax department 
during the la~t five years was as follows : 

As on 31 March Number 

1982 46,14,530 
1983 47,47,756 
1984 48,79,143 
1985 48,79,179 
1986* 17,38. 11 5 

3.04 The following table indic;ates the progress in 
the completion of assessments and collection of 
demand under income-tax (excluding corporation-tax ) 
during the last five years : 

No. of assessments Amount of demand 
Year 

Completed Pending Collected In 
duri ng the at the close during arrears 
year of year the year at the 

close of 
tho yea r 

(Jn c~ores of rupees) 

1981- 82 45,00,478 26,04,828 1475.50 513 .95 

1982-83 43,87,609 24,29,262 1569 .72 532 .0Q 

1983-84 47,7 1,869 20, 19,903 1699. 13 616.08 

1984-85 53,25.1 58 J 1,97,877 1927.75 781. 59· 

1985- 86 6:' 5,030· :> ,08,468* : 5 11 .~9 772.07 

3.05 Some instances of mistakes noticed in 
agsessments of persons other than companies 

the 
are 

3.06 A voidable mistakes in the computation of tax 
(i) Under assessment of tax of substantial ~mount 

have been noticed year after year on account of 
avoidable mistakes resulting from carelessness or 
negligence. Such mistakes continue to occur despite 
repeated instruct ions of the department. In 25 cases. 
such errors resulted in total short levy of tn of 
Rs. 23.61 lalchs. 

... 

SI. Com- Assess-
No. mis- ment 

I. 

2. 

3. 

;4. 

5. 

ti. 

7. 

8 . 

sioner's ~·ear 
charge 

A 1972-73 

B 1983- 84 

c 1979- 80 

D ' 1982-83 

c 1983~84 

E 1976-77 

B 1979- 80 

~ 1979-80 

Nature of mistake Tax effect/ 
Financial 
implication 

Rate of tax appli· 
cable for assessment 
year 1982-83 applied 
instead of that for 
1972- 73. 

Rs. 

2,98,606 
(including 
interest) 

Brought fo;ward lo ;:; 2. 12.000 
incorrectly allowed 
at Rs. 4,33,894 
instead of Rs. 79,053. 

J nadmissible ex pen- 1,61,892 
diture of Rs. l ,05,942 (including 
erroneously deducted interest) 
instead of being 
added. 

Depreciation of 
Rs. 1,54,764 charged 
to account was not 
added back although 
actua l depreciation 
was allowed separa
tely. 

C redit for tax paid 
on self assessment 
incorrectly a llowed 
11t Rs. 2,72,686 
instead of the actual 
amount of 
Rs. 1,32,490 

Error in calculation 
of tax liability due 
to incorrect adoption 
of total income. 

1,45.3 19 

t ,40,196 

1,20,890 
(including 
interest of 
Rs. 43,890). 

A.mount' to be added 96,480 
taken as Rs. I 6,000 
as against the correct 
amount of 
Rs. 1,50,000. 

Jewellery valued at 
Rs. 1,25,000 being 
income from un· 
disclosed source not 
added even in 
revised assessment.· 

94,267 

given in the following paragraphs : 
·-- - --·--------·------

151 

S/ 17 C&AG/86- 21 



9. B 

10. B 

11. F · 

12. E 

13. E 

14. B 

15. G 

16. E 

17. H 

18. I 

19. c 

20. E 

21. F 

22. J 

23. B 

24. K 

25. L 

1982-83 Omission to add an 82,500 
amount of 
Rs. 1,25,000 as 
income while compu
ting taxable income. 

1'980--81 
to 

1982-83 

Double deduction of 79,090 
Rs. 2,33,255 towards . 
interest. 

1982-83 

1982-83 

1983-84 

1982-83 . 

1982-83 

1982-83 

1982-83 

Thcorrect computa
tion of loss on sale 
of machinery. 

Income of 
Rs. 1,00,000 estima
ted for inclusion 
was incorrectly taken 
as Rs. 10,000 while 
computing the total 
income. 

Total income incor
rectly comouted at 
Rs. 2,83,310 instead 
of at Rs. 3,83,310. 

Undisclosed income 
incorrectly taken at 
Rs. 3,55,214 instead 
of at Rs. 4,31 ,6~4. 

Excess allowance of 
depreciation of Rs. 
Rs. 1,03,523. 

Taxable income 
incorrectly taken as 
Rs. 2,81 ,650 instead 
of as Rs. 3,81,645. 

Error in calculation 
of taic liability. 

1974-75 Rates of tax incor
rectly applied. 

1980--81 Incorrect computa
tion of tax liability. 

J ~80--81 Rates of tax: for 
registered firm 
adopted instead of 
that for individual. 

1978-79 

1984-85 

1982- 83 

1981-82 

Tota l taxable income 
taken as 26,08,980 
instead of correct 
a mount of 
Rs. 26,38,890. 

Incorrect computa
tion of income by 
way of winning 
from l~ttery. 

Amount of 
Rs. 27,600 inadver
tantly deducted 
instead of being 
added back. 

Omission to include 
share income of the 
partner in the 
assessment. 

. 76,73 1 

75,428 

71,970 

70,802 
(including 
interest). 

66,721 . . 

66,000 

65,933 
(including 
interest). 

65,669 

63,476 

63,350 
(including 
interest of 
24,960). 

61,674 
(including 
interest of 
Rs. 40,974). 

53,015 

46,672 
(including 
interest). 

44,097 
(including 
interest): 

1983-84 Incorrect accountal 38,01 6 
of the refund already 
made while working 
out the tax demand. 
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The Ministry of Finance have aacepted the mistakes 
in 15 cases, their comments in tbc remaining 10 cases 
are awa.ited (December 1986). 

(ii) With a view to curbing the tendency for the 
creation of multiple Hindu undivided families by 
making partial partition of the families and for the 
avoidance of tax, the Income-tax Act, 1961 was 
amended by the Finance (No. 2) Act, 1980 to provide 
that any partial partition effected after 31 December 
1978 shall be treated as null and void and such families 
shall be assessed as if no such partial partition had 
taken place. 

A Hindu undivided family consisting of three 
coparceners and deriving income from business, 
house property, interest etc.~ claimed that a partial 
partition had taken place on 31 March 1979 and 
the Income-tax Officer passed orders on 22 April 
1980 recognising the partial partition. However, 
after the amendment to the A.ct, the recognition 
given to the partial partition became null and void 
and should have 'Qeen withdrawn. This was not 
done. Instead, the co-parceners were assessed in a 
summary manner for the assessment years 1980-81 
and 1981-82 in March 1981 and December 1981 
respectively as individuals. The omission resulted in 
exclusion of the income of Rs. 1,36,900 from the 
total income of the Hindu undivided family and a 
short levy of tax of Rs. 94,275 for the two assess
ment years. 

The de17artment has accepted the objectiop. 

The comments Qf the Ministry of Finance on the 
paragraph are aw.tited (December 1986). 

3.07 Incorrect application of rate of tax 

(i) The Income-tax Act, 1961 , provides that 
income-tax is chargeable for .every assessment year 
in respect of the total inc_9me of the previou~ year 
of a person according to the rates prescribed under 
the particular Finance Act. 

In the assessment of a Hindu undivided family 
for the assessment y~ar 1972-73 completed in 
March 1985 while computing the tax payable on 
the income of Rs. 1,94,550, the a ssessing officer 
erroneously adopted the rates applicable for the 
assessment year 1984-85 instead of the rate applic
able for the assessm:ent year 1972-73. The in
correct application of rates resulted in short levy ef 
tax of Rs. 1,18,153 including interest for belated 

filing of return and non-payment of advance tax. 

The Ministry of Finance have accepted the mis
take. 

... 

'• 
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(ii) (a) In .the assessment of an i.Iidividual, .for 
the assessment year 1981-82 completed in February 
1985, the assessing officer incorrectly determin~d 
the tax due on the returned income of Rs. 1,83,710 

· as Rs. 30,090 by ·applying the rates applicable to a 
registered firm. The tax payable on the Teturned 
income correctly worked out to R s. 89,426 at the 
rates applicable to individual. The adoption of in
correct rate of tax resulted in u1.1der-charge of tax 
of Rs. 93,329 including interest for ·belated filing 
~f return and short payment of advance tax. 

The Ministry of Finance have accepted the mis
take. 

(b) The total income of an individual for the 
assessm~qt year 1981-82 (assessment completed in 
September 1984) was determined at Rs. 1,16,420 
and tax of Rs. 13,720 together with a penal interest 
,of Rs. 5,356 for delay in submission of return and 
for non-payment of ,1dvance tax on estimates was 
levied applying the ra te of tax applicable to a regis
tered firm (deriving income mainly from a profession) 
inst~ad of applying the rates applicable to an indivi
dual. The correct tax payable, however, worked out 
to Rs. 53,990. The mistake in application of incorrect 
rates resulted in taxj undercharne of Rs. 68,230 in
cluding penal interest of Rs. 27 ,960. 

The Ministry of · Finance have accepted the mis
take. 

3.08 Incorrect status adopted in assessments 

- "'-. 

The income-tax Act, 196i , provides that · income
tax is chargeable for every assessment year in res
pect of the total income of the previous year ·of 

--

• 

· every person. · The incidence 9f income'-tax differs 
according to the residential status of the tax payers. 
An indiyidual is treated as resident in a previous 
year, (i) iI during that year, he has resided in 

· . : India for a total period of 182 . days in all or m0re 
_ or (ii) hav~g, within the four y~ars preceding that 
year, been in India for a period or perio.ds amounting 
in all to 365 days ol- more, is in India for a peri9d 

. . or periods amounting in all to 60 days or more in 
that year. For and upto the assessment year 
1982-83, a person n•&intaining a dwell'ng place in 

. India for a · period or periods amounting in all to 
. 182 days or more and who has been in India for 30 
days ·or more in that year is also treated as a resident. 
In order to become ~n 'ordinarily resident' an indi
·Nidt1.al should have been resident in nine :6ut of · ten 
pre.ceding previous years and should also have been 
jn lndia for a pe~iod or periods amounting in all 

· to .730 days or mor<? during the seven years preced
ing that previous year, failing which he shall be 

treated · a:s not 9rd4Jarily resident. For persons 
who are resident and ordinarily resident, all incomes 
whether arising in India or outside India a.re charge
able to tax . . 

An individual was for the first ti.me appointed 
a:; the manager -Of a German Branch of a New 
Delhi based Indian company during the company's 
accounting period ending 30 June 1981. He dec
lared, inter alia, the said managerial salary income 
of DM 30000 (equivalent to Rs. 1,25,2i5) in the 
income-tax returns for the previous years ending ·on 
31 March 1981 and ·31 March 1982 relevant to 
a ssessment years 1981~82 and 1982-83 but claimed 
the same as exempt on the ground that he was 
non-resident and the salary accrued putside India, 
In the assessment completed in June 1983 a..'11.d 
September 1983 respectively, only the other in
comes were 'taxed and the salary income was treated · 
as exempt without examining the correctness of the 

status claime9. No details were filed by bll;n to 
substantjate his claim. ·The available details ·.indi
cated t~at he remained in _India at least for 365 days 
during the four years preceding the r~Ievant year 
and a.Pparently for 60 days during the relevant 
year also. As such in the absence · of· supporting 
details, the claim for non-resident status should 
have been rejected. Omission to do so resulted in 
shart computation of income of Rs. i,25,215 in 
each · of · the two assessment years 1981-82 and 

' 1982-83 and tota!_ short charge of tax of Rs. 2,22,285 
including inter.ests for late filing of · return and for 
short.fall in payment of advance tax. 

The department has accepted the objection. 

The comments of the Ministry of F inance on the 
paragraph are awaited {De~ember 1986). · 

3.09 In.correct computation of income in the · case 
of foreign technicians. 

(i) The Income-tax Act, 1961, allows under 
.:ertain conditio~s cexemption from tax on the remu
neration received by or due to a foreign technician 
in the employment of the Government or of a local 
authority or of a statutory corporation or in any 
business carried on in India as does not exceed 
Rs. 4,000 . per month during the period of twenty 
tour months commencing from the date of his 
anival in India. Further, the. tax on the remunera
rion· in. excess of Rs. 4,000 per month )n respect of 
the period of twenty four months and on the remu
neration for any period thereafter, paid to the Cent
ral .Government 

0
by the employer normally treated· -as 

· .perquisite is also not included in the ·total. income 
and is exempted from tax provided, inter-alia, tpe 



contract of service of the f~Iei~ technician is 
approved by the Central Government. 

(a) In the assessments of two foreign technicians 
employed by an India~ Company during 1 August 
1973 to 31 December 1976 exemption for the 
as~e:.ssment year 1977-78 was .erroneousiy allowed 
in tespect of remuneration rec~ived beyond the 
period of twenty four m<?nths calculated at the rate 
of R s. 4,000 per month amounfing to R s. 68,000 
and for the tax of R s. 87,825 paid to the Govern
ment by the employer on the remuner.ation relating 
to th.e period from 1 August 1976 for which con
tract of service had not been approved by Central 
Government. This resulted in under-assessment of 
income of Rs. 1,53,825 and a short levy of tax 
~1>&regating to Rs. 99,661 . 

The Ministry of Finance have accepted the mis
take. 

lb) The regular and supplemental as~essments of 
a foreign technician employed by a Government 
Company, for the assessment year 1980-81. wl!re 
completed in May 1983, allowing an aggregate 
deduction of R s. 76 142 out of a to~a!. remunera
tion of Rs. 3,57;549 received by him. Audit scrut
iny revealed in February 1985 that the foreign tech
nician had been allowed the exemption for the en
tire p er iod of bis services in India from 4 June 
1977 to 27 October 1980 without restricting the 
same for a period of 24 months upto June 3,1979 .. 
This resulted in a n aggregate under-assessmf;nt of 
income of Rs. 67,740 and a short levy of tax of 
l<.~ . 48, 770 in the two assessments of the asses~ment 

year 19 80-81. . 
The department has accepted the objection. 

The comments of the Ministry of Finance on 
the paragrJph arc awa ited (D~cember 1986). 

(c) The period of employment of a foreign t~ch-· 
nician for purpose of exemption for tax on remu
neraJion is, however, restricted to the overall limit 
of 48 months, commencing from the date of his 
arrival in India, suhje.:t to approval by the C entral 
Government. 
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In · the !lSSessment of a for.eign techJ!ician in the 
employment of a Government of India undertaking 
for the assessment. year 19_? 2-8 3 completed in 
D ecember 1984, the departme.nt, while computing 
his total income allowed exemption on ' tax per
qui~ite · towards tax paid by the · employer ~n his 
salary received during the entire previous yea rs. It , 
was, however, noticed (N"ovember 1985) that the 

prescribed period ot exemption of 4 8 months com
mencin& from the date of the technician's arrival jn 
India had ended on 19 January 1982. Therefore, 
exemption in respect of the tax perquisite on salary 
qf R s 2,03,090 received by him during the period 
from 20 January 1982 to 31 March 1982 was not 
admissible and was therefore, requifed to be added 
back to the total income of the assessee. Omission 
to do so resulted : underassessment )r income of 
R~. 2,03 ,090 ·with consequent undercharge of tax 
of R s. 1,34,040. 

The Ministry of Finance have accepted the mis
take. 

(ii) One of the conditions to be fulfilled for cla im
ing exemption from tax on re:_muneration of foreign r 
technicians in the employment of any business in 
India is that the contracb of service should be 
approved by the Central Government, the applioa
tion for such apptoval having been made to the 
G overnment before the commencement of such ser
vice or within six months of such commencement. 

In the assessment of two foreign techn icians 
employed by an Indian company, for the· assessment 
years 1981-82 and 1982-83, completed in Septem
ber 1984 and March 1985 respectively, exemption 
of salary amounting to R s. 1,02,144 was allowed. 
It was noticed in audit (F~bruary 1986) that the 
a pplications for approval of the ~ntracts of service 
were not made within the period prescribed. The 
exemption allowed was, therefore, not in order 
leading to underassessment of income of Rs. 1,02, 144 
and a short levy of tax of about Rs. 67,425. 

In the case of one of the two 'toreign technicians 
income-tax of . R s. 96,996 for the assessment year 
1981-82 was paid by the Indian colfaborators. As 
he was an employee of the . foreign collaborators, 
the 1 ax paid by the Indian concern was to be tre
a tcd as a perquisite and brought to tax as income 
from o~her sources. Omission to do so resulted in 
short levy of tax of R s. 64,021. 

The comments of the Ministry of Finance on the 
p.a ragraph are awaited (December J 986) . 

(iii) In the; case of a foreign technici-:m (non
resident) engaged in oil and qiineral exploration, 
for the ·assessment years 1983-84 and 1984-85 the 
income-tax assesments was made stating that recti
fication of assessment will be made on receipt of 
Central Government's approval for which applica
tion has been made. Income-tax of Rs. 2,98,951 
and R s. 4,-41,397 on his salary income of 
R s .. 4 ,86,580 and R s. 6,87,880 respectively, was 

. . 
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paid by the employer. The tax paid by the em
ployer was not treated as a perq1..1:isite in the han~s.. 
ot the technician and taxed on 'tax on tax' ba~1s 
in the assessment of the two assessment years com
pleted in March 1985. The omission resulted in 
short computation of tax of Rs. 5,80,312 and 
Rs. 9,16,745 aggregating to R s. 14 ,97,057 for· the 
two as~essment years. 

Tbe department contended that Lhe tax has been 
paid by the employer on behalf of the employee. 
treatir.g it as a temporary loan ·recoverable from 
their future salary and hence taxing it on ' tax-on
tax' basis did not arise. The reply i3 not acoeptable 

as neither a contract of ~ervice approved by the 
Central Government mentioning tb at the tax paid 
by the employer was a temporary loan recoverable 
eventually from the future salary of the technician 
nor a separate agreement, existing during the relev
ant previous years, between the employer and the 
employee to treat such taxes as advances recover
able later, was made available by the assessee. 
Further, as the technician had left India, there 
~ould t>e no reC9very of the tax from any salary to 
be earned in India. 

The comnients of the Ministry of Finance on tho 
p:iragntph arc awaited (December 1986). 

3.10 Incorrect exemption Of income from s~ary 

Under the provisions of the · I.nee-me-tax Act, 
1961 , cash equivalent of leave salary received by 
an employee at the time of retirement, whether on 
superannuation or otherwis~, is exempted from 
income-tax in respect of so much. of the period of 
earned leave at credit as does not exceed six 
months, subject to an overall ceiling o: Rs. 30,000 

(Rs. 25,500 for employees r~tired before 1 January 
1982) . 

An ar.sessee received from a hospital an amount 
of R s. 2,20,000 being notice pay for termination 
of service and leave salary for accumulated Leave 
mcidemal to bis employment with the hospital in 
the previous year relevant to assessll'.!ent year 1980-
81. In the assessment of the assesee for the 
assessment y.ear 1980-81 completed in 
May 1982. the department exempted tbe whole 
amount of Rs. 2,20,000 though the swu eligible for 
exemption was· only Rs. 25,500. The mistake resulted 
in under assessment of income of Rs. 1,94,500 and a 
short levy of tJx of Rs. I , 77,907 . 

The Ministry of Financo! have accepted the mis
take. 

1~5 

3.11 Incorrect couipntation of income from house 

property 

Under the provisions of the Income-tax Act. 
1961 the annual value of property consisting of build
incrs ~r lands appurtenant thereto, of which the asses- . 
sc~ is the owner, is asses5abk a5 income from house 

property. 

(a) lt has been judicially held by the Supre~e 
Court in 1972 that the income derived from lettmg 
out of buildings owned by the assessee to tenants is 
to be computed .under the head 'incom~ from house 
property' and not under th~ head· 'income from pro
fits and gains of busines5 or pf?fession' regardless of 
the object of the assessee viz., letting out buildings at 
rents, with or without amenit ies. Further, where a 
group of persons carry on an activity which is not 
business or profession, such a group cannot be consi
dered as a firm imder tbe Ind ian Partnership Act; 
1932. 

A registered finn acquirt;d on lease for 40 years a 
vacant piece of land with a' few buikling5, constructed 
a con1rr.ercial complex of c.igh: blocks thereon and 
let it out mainly to shops, post office, bank and school 
t:tc. The income-tax ass~.~sments for the assessment 
years 1981-82 to 1984-85 were completed during 
August and December 1984 on income of 
Rs. 3,01 ,440, 4,45 ,670. ~ , 89.590 and 4,88,350 res
pectively. The incomc!loss derived from letting out 
the complex was, howev1;;:r, assessed as business in
come. . As ~he asscssee was the owner of the property 
which was let out, the inc<1mc derived by the firm 
should have been assessed as income from house pro-

. perty and not as business income. The error in classi
fying the income under a wr~rng head resulted in short 
levy of tax 0f R s. 9,91 ,78Q, treating the ·assessee as 
an associatfon of persons. -as the as-;essee did not carry 
on any business and hence cannot be treated as a 
firm. 

The comments of the Mini stry of Finance on the 
paragraph -are awaited (December 1986). 

(b) A registered firm derived income from trading 
in precious stones and jewellery and also rental in
come from a house property owned by it and used as 
residence by its four part n.ers on payment of rent. 
The assessee returned this income under the head 
'·profits and gains from bu-;iuess or profession" which 
was accepted by the assessing officer in the assess
ments for the assessment yea rs 1980-8 1, 1981-82 an·d 
1982-83 completed originally be tween January 1983 
to July 1984 and revised wbsequently betwec;:n August 
1983 an<l March 1985 and the income from lhe said 

property was computed :u R s. 1,015, Rs. ( - ) 18,237 



and Rs. (-) 7,517 respectively trea ting the rent a~ 
business income. However, the rental i!'lcome from 
the house property was cQrrcctly chargeable under the 
head "income from house property" and worked out 
to Rs. 27,444, Rs. J 7,377 and Rs. 27,856 for toe 
assessment years 1980-8 1, 1981-82 and 1982-83 res
pectively. Incorrect computat ion of property income 
as business income resulted in nuder-assessment of 
income of Rs. 97, 146 and undercharge of tax ot 
R s. 74,1 81 in the hands of the fi rm an'd its partners . 

Th~ comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 
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(c) It has been judicially held (December 1983) 
that an l:\greement entered into by the Fartners treat
ing the firm's property as individual property will not 
-have any such effect unless that agreemen't is followed 
by · a deed of conveyance kn~wn to law, because the · 
partner's cannot claim the firn~'s property as their 
separate and individual proper ty so long as the firm 
continues (154 ITR 432). 

A registered firm of five partne,rs was the owner of 
a building ~nd rental income therefrom was returned 
and assessed to income-tax i11 the hands of the firm 

.as income from house prope1 ty upto the assessment 
year 1982-83. :rhe firm did not return income· from 
house p1~operty in respect of this building in the asscss
rr_eri l year 1983-84 on l!'!e plea that four partners . of 
the firm took over the ownership of the building with 
effect from 28 October 1981 a nd kept the same as 
tenants-in-common, in accorda nce with a settlement 
deed executed on 30 October 1981 by the fo ur 
partner s. The firm had also passed book entries in 
its accounts on the la st (jay of the previous year (27 
October 198 1) relevant to the assessment year 
1982-8:3- by which the book-value of the building 
revalued at R s. 2,10,000 was credited to the building 
account and each of t.he four partner's accounts were 
debite<i by R s. 52,500. The assessing oJfaer accepted 

. the contention of the assessee firm and did not include 
the rental income of the proper ty in 1he assessment 
for the assessment vear 1983-84 completed in March 
1984 and in the assP,ssm-:: nt for the assessment year 
1984-85 completed in ~eptember 1985. The deed of 
settlement of 30 Octob,;r 1981 was executed by four 
out of the five partnets of the firm on a stamp of 
Rs. 10 only. The transfer of tbe immovable property 
by the firm to its four partners for a consideration of 
Rs. 2,l'0,000 was not cffe.::ted through a registered 
document as required 11nr1er the Tran'sfer Of P roperty 
Act jindian R egistration Act. Even an agreement 
entered into by partners treating the firm's property 
as individual property of partners will not have any 
such effect unless that agreement is followed by a 

deed of conveyance i;ecoguised by law becaw;e the 
partners cannot claim the firm's property as their 
separate and individual property sq long as the firm 
is continuing. A s the. firm cO!]t inued to be the legal 
owner of the building during t he prc:v ious years rele
vant to the assessment years 1983-84 and 1984-85, 
rental income therefrom was assessable in its bands 
a nd not in the hands of the four partners. The mis
take in not assessing the income resulted in · under
assessment of income o f R s. 1,01,540 in the assess
ment year 1983-84 and Rs. 1,72,793 in the assess
ment year 1984-85 with consequent short levy of 
tax of R s. 51,750 including interest for short pay
ment of advance tax ii1 the Jiands of the fi rm. The 
tax effect ii:i the hands of the partners is yet to be 
a~certained. . .. ,; 

T he comments of the M inistry of Finan'ce on the 
paragraph arc awaited (December 1986). 

(d) In computing th\! mcome from house property 
of an assessee which is let out for a part of a y.ear, 
rut is vacant for tbe remaining part of the year, a 
deduction from annui.: t value proportionate to the 
period of vacancy, is allowed. It bas been judicially 
held (1980) (124 ITR 3 1 SC) that no such deduction 
towards vacancy is al11)\\'able wberc the property was 
not let out at all duri ng the previous year. 

Three .fiat:> owned by an a~scssee individual were 
vacant throughout the pr~vious year relevant to the 
a ssessment year 1984 .. 85 but in the assessment for 

. the assessment year 1984-85 dedu~tion of R s. 55,310 
towards vacancy allowance and of R s. 3625 towards 
n:iunicipal taxes were in;;orreclly allowed by the asses
sing officer. This er::.·m-cu·; deduction resulted in a 
shor t levy of tax of Rs. 44,662 including interest for 
b elated filing of return, allowance of excess interest 
a nd interest for shor:i,1il in payment of advance tax. 

The case was seen by the Internal Audit Party of . 
the departn:ent b_ut the m istake escaped its notice . 

The Ministry_ of F i:rnnce have accept ed the mis
tak~. 

3.12 Incorrect computation of business income 

(() Under the provisions of the Income-tax Act, 
1961, the total income of any previous year of a 
person inter a:Jia, includes all income from whatever 
source derived which is received or is deemed to be 
received in Indi a in such year or accrues or arises 
or is deemed to accrue or arise to him in India 
during such year. The Income-tax Rules, 1962, pro
vide that the rate of exchange for the calculation of 
the value in rupees of any income accruing or arising 
o r deemed to accrue o r arise to the asse~sce in fore ign 
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currency or r~ceived or deemed to be received by 
him in foreign currency, which is chargeable . under 
the head "profits and gains of business or profession'', 
~hall be the telegraphic transfer buying rate of such 
currency as on . the last day of the previous year of 
the assessee. Accordingly, even · in cases where the 
inco~e in ·foreign currency is actually received by the 
assessee during the course of the previous ye-ar, the 
rate of exchange for conversion of the income into 
Indian rupees applicable is the telegraphic transfer 
buying rate as on the last day of the previous year. 

(a) A registered firm deriving its income ·mainly 
from the exports . of food products to foreign .coun
tries, received during the previous. year ending on 30 
June 1981 relevant to ' the assessment year 1982-83 
income of 28,35,243 in American Dollars. The 
assessee accounted for the same in Indian Rupees 
at R s. 2,27,43,31 l by applyiftg the exch ang~ rates 
prevalent on the .dates of the various invoices between 
16 August 1980 and 12 June 19?1 and returned the 
income of :1ls. 2,27,43,311 for assessment. In the 
assessment of the firm made in Noveni.ber 1984, the 
income as returned was accepted and taxed by the 
assessing officer. As the correct rate of exchange 
to be adopted was the telegraphic transfer buying 
rate on the last day of toe previous ye;ar, the rupee 
equivalent Of 28,35 ,243 dollars correctly WO'rked out 
to Rs. 2,46,43,572 as against Rs. 2,27,43,311 adopted 
in the assesment. The exchange rate being 11.505 
Aiuerican Dollars for every Rs. 100 on 29 June 198 I, 
the last day of the previous year (30 June being holi
day on account of half yearly closing of bank acc0unts), . 
adoption of incorrect exch:inge rate resu1ted in under-· 
assessment of income of Rs. 19,00,260 and a short 
levy of tax of Rs. 13,98,860 in tbe hands of the firm 
and its four p artners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986}. 

"(b) A registered firm received in the . previous 
year ending on 31 August 1981 relevant to the ::i~ess
ment year 1982-83 a n income of U.S. $ 3-,25,594 
by sale of shrimps. In the Qssessment of the firm 
for the assessment year 1982-83 completed iil March 
1985, the · assessing officer accepted the income of 
Rs. 26,09,142 as returned which was arrived at ·by 
converting the income in foreign currency at the 
rates prevailing on various dates between October 
1980 and June 1981. The .exchange rate as on 31 
August: 1981 a!I correctly applicable for conversion 
in this case was U.S. $ 11.180· for · R s. 100 and 
adbpting this rate, the . rupee equivalent of income 
worked out.to Rs. 29,12,290 as against Rs. 26,_09,142 
actually worked out. This resulted in under-assessment 
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of uicome of Rs. 3,03, 148 with short levy of tax of 
Rs. l,98",166 . 

The assessment in question was checked bv the 
internal audit party of the deparfment ; but the mis
take was not noticed by it. 

The comments of ·the Ministry of Finance on the 
paragraph are awaited (DeceJ}lber 1986) 

(ii) Under the Income-tax Act, 1961, ·where an . 
allowance or deduction has been made in the assess
ment for any year in respect of loss, expenditure or 
trading liability incurred by the assessee and subse
quently during any previous years the assessee h~s 
obtained whether. in cash or in any other manner 
whatsoever any qmount in respect of such foss or 
expenditure or some benefit in respect of su.ch trading 
liability .by way of remission or cessation thereof, the · 
amount obtained by him or the value of the benefit · 
accruing to him is deemed to be profits and gains of 
business or profession chargeable to income-tax as 
income of that previous year. 

(a) In the cas~ of a registered firm , liabilities of 
Rs. 10,56,877 claimed rrs payabk to various dealers 
outside India on account of fruits imported from 
that particular country during Septemberl.October 
1977 were a llowed to be carried forward fo_r eight 
consecutive years upto 1984-85 by the departmenL, 
The expo.rt lic~nce .against which the fruits were 
imported stipulated export of goods in iieu·. thereof 
within a stipulated period. Neither any ·goods in 
lieu thereof were ex:ported by the firm nor did the 
R eserve Bank of India permit remittance of the 
amount in cash. The amount of Rs. 10,56",877 
remained with the assessee for eight years and for 
all purposes formed par:t of his trading receip~s, as 
such it should have been treated as income of the 
assessee for the assessment year · f984-85. Omissi~n 
to do so resulte<J in short levy of tax of Rs. 8,09,352. 

The comments of the Ministry 0f Finance on- the 
paragraph are awaited (December l 986). 

(b) T he assessment of a registered firm for the 
assessment year 1982-83 was completed in March 
1985 on a taxable income of Rs. 9,55,550. Audit 
scrutiny. revealed (November 1985) that the assessee 
firm had shown a sum of Rs. 6,25 ,870 under 'sales 
promotion suspense account' in the details furnished 
under 'outstanding liabil ities'. For the earlier -assess
ment year 1,981-82 the amount standing in the 
account was Rs. 4,47,725. This indicated tqat during. 

· the previous yeai; relevant to asses;;menfyear 1982.-83, 
the assessee had received a sum ·Of Rs. 1,78,145. 



The transaction was in-respect of the amount received 
by the assessee from a foreign sup plier to whom the 
a~sessee had paid the entire invoice price of goods 
imported and later received back a percentage of the 
price so paid to be kept under suspense account 
to be utilised subsequently for sales promoti\m on 
instructions from the supplier. The amount of 
Rs. 1,78)45 so received during the previous year 
relevaint to the assessment year 1982-83 was not 
included as income for the year even though there 
was no quantified liabili ty on this account in that 
year. This resulted in undercharge · of tax of 
R s. 1,33,500 in the hands of the firm and its partners. 

The comments of the Ministry ot"Finance on the 
paragraph are awaited (December 1986) . 

(iii) In computing business income, a liability 
for expenditure is allowable as a deductfon if it is an 
ascertained liability and not merely a contingent 
liabiJity. 

(a) In its accol!Ilts for the previous year relevant 
to the assessment year l98 1-82, a registered firm 
made a p'rovision of Rs 7,32,838 as amount payable 
to the State Bank of Ind ia against letter of credit. 
In the accounts of the subsequent two year further 
sums o f Rs. 1,34.451 and R s. 1,34,532 were provided 
as provision 'for interest payable to the State Bank of 
India against the .a~9u nt of letter of credit. The 
provisions made as aforesaid in the three years were 
allowed as admissible expenditure in the ac;sessments 
for the assessment years· 1981-82 to 1983-84 made 
by the Inspecting Assistant Commissioner of- lncome
tax (Assessment) in December 1983. May 1984 and 
June -1984 respectively. The expJanation filed b)1 

the assessee indicated that the letter of credit was 
opened in favour of a company of H ongkong against 
supply of raw materials worth 89,300 US dollars to 
the assessee firm. The company withdrew the 
amount against the letter of credit but did not supply 
the raw~materials. A dispute arose between the 
State Bank of T !ldia and the assessee-firm on the 
responsibility for the loss thus suffered. T he assessee 
fi rm denied its liability for the loss. The Bank filed 
a civil suit against the assessee and the dispute was 
decided by the Court ·against the assessce on 13 
Februa ry 1984. As the liability of the assessee to 
pay the amount withdrawn against letter of credi t 
and interest ~hereon had· not crystallised till the deci
sion of the Court, the provisions made thereof in t he 
accounts repTesented contingent liability and not 
ascertained liabili ty to be allowed as deduction. The 
incorrect allowance of deduction rrsulted in under
assessment of iucome of R s. 7,32,838, R~ . 1.34,451 
and R s. 1,34.5.32 in the asscs<;men: vears 1981 -82, 
1982-83 and 1983-84 respectively involvin~ short 
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levy of tax to talling to R -. 6,06,095 ill the hauds of 
the firm and its partners. 

The coi;i.1ments of the Ministry of Finance on the 
paragraph ·arc awaited· (December 1986). 

(b) For the assessment years 1981-82 and 1982-83 
a registered firm engaged in the business of money 
lending and conduct of chits claimed a }!eduction of 
Rs. 1,"34,500 and R s. 81,000 towards additional pay
ment to subscribers of chits on completjon of the 
period of 60 months, and this was allowed in the 
assessments completed in July 1983 and Octob~r 

1983. Audit scrutiny revealed (Januai:y 1985) tha t 
the chits commenced only in Augu~t 1978 and 
October 1978 and as such the .::hit perjod WOltld be 
completed only in August 1983 and October 1983 
respectively. As no such additional paymen t arose 
in the previous years relevant to the assessment years 
1981-82 and 1982-83, l]1e claims were only in res
pect of contingent liabili"ties and therefore not allow
able. . This resulted in short computation of income 
by R s. 2,15,500 involving short levy of tax aggregat
ing to Rs. 1,26,681 in the hands of the fim1 and its 
partners. 

The comments of the Ministry of F inance on the 
paragraph are aw·aited (December 1986). 

(c) While a provision made in the accounts for an 
accr:ued or known liabil ity is an admissible deduction, 
the other provisions do not qualify for the deduct ion . 

An assessee. a registered fi rm debited amounts of 
Rs. 5,68,016 and R s. 5,68,363 fo1 the C1 ssessment 
years 1984-85 and 1983-8<1 on acco1111t of bonus 
which was allowed by the departmen t in the ass~ss

ments completed in March 1985 and December 
1984. Audit scrutiny (August 1985), however, 
revealed that out of these amounts the actual pay
ment of bonus was only Rs. 4,35,505 and .Rs. 4.54,328 
for assessment years 1 ~84 -85 arid 1983-84 respectj
'vely. Thus, the excess provision for bonus of 
R s. 1,32,511 and R s. 1, 14,035 should have been dis
allowed at the time of asc;;essmcn t which was not 
done. The omissions resulted . in total under-a~sess
ment of income of R s. 2,46,546 involving short levy 
of ta~ aggregating R s. 1,49, 145 for .the two ac;;sess
ment years. 

The department has accepted the· objection: 

• The comments of the M inistry of Finance on the 
paragraph 'Jrc aw·ait~d (December 1986). 

(d) · A registered firm in its accounts relevant to 
the assessment year 1981-82 showed a net profit of 
R s. 73 ,304 after debiting an amount of Rs. 1,46,608 
as net profit carried down to the balance sheet by a 
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corresponding entry in the b~lance sheet. While 
computing its taxable income for the assesment year 
1981-82 in February 1984, the assessing officer 
omitted to add back this amount of Rs. 1,46,608 
shown in accounts as net profit carried down to the 
balance sheet, as being a re ·erve of profits to the 
net profit of Rs. 73,30'1 . The omission resulted in 
under-assessment of income of R s. 1,46,608 and a 
short levy of tax of R s. 1,02.940 in the hand5 of the 
firm and its partners, including interest for bekltd 
filing of the return and non-filing of an estimate of 
advance tax. 

The Ministry of Finance have accepted the mistake. 

(iv) Under the provisions of Income-tax Act, 1961, 
as applicable with effect from the assessment year 
l 984-85, a deduction otherwise allowable unJer the 
Act, in respect of any sum payable by the a5sessee 
by way o f tax or duty under law for the time being 
in force shalf be allowed in computing the business 
income of that previous year in which such sum is 
actually paid by hi m. It has been judicially held by 
the Supreme Court (October 1972 and November 
1974) that the amount of sales-tax collected by the 
trader in the course of busine,;s constitutes his trading 
or business receipts ~ind ns such liable to be included 
in his business income. It has also been judicially 
held (March 1983) tha t if a receipt is a trading 
receipt, the fact that it i5 not so shown in the 
accounts b ook<; o f the assessee would not prevent the 
assessing authority from treating it as trading receipt. 

(a) In computing the business income of two 
registered firms for the assessment year 1984-85 
completed in March 1985, the amount!> of central 
sales-tax and other taxes collected but remaining 
unpaid to the Government in the reievant accounting 
period and credited to a separate "sales·tax payable 
account" were not disallowed and added back to the 
income liable to tax. Omission led to under-assessment 
c f income by R s. 7,78,458 with consequent short 
demand of tax of R s. 4,88,512 in the case of the 
fi rms. 

The department has accepted the objection. 

The comments of the Ministry of Finance on th"' 
paragraph are awaited (December 1986). 

· (b) An assessee who was a commission agent as 
well as a grocery merchant, did net include the 
amounts- collected by him towards several taxes viz., 
sales tax and surcharge, entry tax and turnover tax, 
in his trading and profit and loss account. The taxes 
which remained unpaid at the end of the accounting 
year were exhibited as a liability in the balance sheet. 
Such liability remaining unpaid at the end of the 
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accounting year ending 4 November 1983 relevant 
to the assessment year 1984-85 was Rs. 2,36,591 
out of which only an amount of Rs. 16,050 was 
brought to tax by the assessing officer in the assess
ment for the assessment year 1984-85 made in 
March 1985 though under . the law the entire 
amount was taxable . This resulted in l>hort com
putation of income of R s. 2,70,541 and consequent 
short levy of tax of R s. 1,74,833 in the hands of 
the firm and its partners mcludin&. interest for short 
payment of advance tax. 

The case was checked by the internal audit party 
of the depaitmen.t b ut it failed to notice the mis
take. 

The Ministry of Finance have accepted the mistake. 

(c) A registered firm during the accounting year 
relevant to the assessment year 1984-85, collected a 
sum of R s. 1,10,145 as market cess and also a sum 
of R s. 39,915 as sales tax, both levies having been 
authorised ·under the State Acts . The amounts were 
not charged to profit and loss account and · also 
remained unpaid during the previous year relevant 
to the assessment y.ear i984-85. Since the market 
cess and the sales tax collected are legally tradtn!; 
receipts, ·and not actually paid to the Governmenti 
concerned authorities, these ai:pounts should have 
been brought. to tax by the assessing officer in the 
assessment of the firm completed in March 1985. 
The omission 11esulted in a short levy of tax of 
R s. 1,09 ,5 60 in the h('lnds of the firm and its partners. 

The case was checked by the internal audit party 
of the department, but the mistake escaped its notice. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(d) Nine register.ed firms showed in their balance 
sheets for the previous year relevant to the assess
ment year 1984-85 various sums totalling 
R s. 1,87,526 representing liability towards unpaid 
sales tax and entry tax. In the assessment of the 
firm~ completed between August 1984 and January 
1985, the assessing officer did not add back the 
unpaid liability on _the ground that the assessees did 
not charg.e o~ the liability in their trading or profit 
and loss account. A s the sales tax collections become 
part of trading receipts, these should have been 
brought to tax. Omission to do so resulted in the 
total under assessment of income .of R s. 1,87,526 

leading to a total short levy of tax of Rs. 1,07,877 
including interest for belated filing of return and 
short payment of advance tax. 

• 
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The assessments were checked by the internal 
audit party of the department in seven out of nine 
cases, but the omission was not noticed by it. 

The Ministry of Finance have accepted the mi<;
take. 
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(e) In computing the business incom·e of an 
individual for the assessment year 1984-85 (assess
ment made in September 1984), a sum of 
Rs. 6,14,314 debited in the a!=-counts towards sales 
tax, was allowed as deduction. It was, however, 
noticed that the said sum of Rs. 6,14,314 included · 
Rs. 1,51,43 7 being the provision for sales tax liability 
for the relevant year and which remained unpaid 
till the last day of the said year. Accordingly, the 
sum of Rs. 1,51,437 was not an allowable deduction. 
The omission to disallow it resulted in undcr-a-ssess
ment of business income by Rs. 1,5 1,437 with 
consequent undercharge of tax of Rs. 1,02,222. 

The Ministry of Finance have accepted the 
mistake. 

(f) In the assessment of a registered firm running 
a cinema house for the assessment year 1984-85 
completed in March 1985, the assessee claimed and 
was allowed a sum of Rs. 1,95,744 as entertainment 
tax due, but not paid during the relevant previous 
year. As the entertainment tax was to be allowed on 
the basis of actual payment and not on accrual basis, 
the incorrect allowance resulted in under-assessment 
of income of Rs. 1,95,744 and short levy of tax of 
Rs. 97,300. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December l 986). 

(g) In the previous year relevant to assessment 
year 1984-85, an assessee registered firm claimed 
deduction on account of outstanding liability towards 
general sales tax and central sales tax amounting 
fo Rs. 1,35,393 and the claim was allowed by the 
department while completing the assessment in 
December 1984. As these taxes were not actually 
paid by the assessee during the assessment year, the 
liability should, therefore, not have been allowed at 
all and the amount should have been added back. 
Omission to do so resulted in under-assessment of 
inc0me of Rs. 1,35,393 leading to short levy of tax 

of Rs. 86.696 in the hands of the firm and its 
partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(h) For the previous year relevant to the assess
ment year 1984-85, an assessee finn showed an 
expenditure of Rs. 70,419 towards entry tax (a tax 

levied under the State Act) in the trading account 
and showed the amount as a liability in the balance 
sheet. As the amount had not actually been paid 
during the previous year it had to be disallowed. 
But in the assessment for the assessment year 
1984-85 made in March 1985, the assessing officer 

did not disallow the amount. The omission resulted 
in short computation of income by R s. 70,419 in
volving total short levy of tax of Rs. 38,353 in the 
hands of the firm and its partners. 

The Ministry of Finance have accepted the 
mistake. 

(v) Under the provisions of the Income-tax Act, 
income chargeable under the head 'profits and gains 
of business' shall be computed in accordance with 
the. methog of accounting regularly employed by the 
assessee. 

(a) ·The assessment of a proprietary pharmaceuti
cal concern for the assessment year 1979-80 was 

completed in December 1980 accepting a trading loss 
of Rs. 3,05,312 as shown by the assessee. The trading 
loss had arisen as the assessee had purchased various 
chemicals and sold them at a price mucb less than 
the cost pricelprevailing market rates. As no prudent 
businessman will sell their goods at a price less than 
the cost price or market rate, assuming that the 
assessee had sold the goods at the cost pric·eJmarket 
rate, there was an under-assessment of income of 
Rs. 4,72,325 which eventually resulted in short 
levy of tax of R s. 5,45,380 includ ing inter~st for 
belated filing of return and short payment of advance 
tax. 

T he department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) The assessments for the assessment years 
1982-83 and 1983-84 of an individual who owned 
busef. and had deployed them with the State Road 
Transport Corporation was completed in a summary 
manner in August and October 1983 respectively on 
incomes of Rs. 1,320 and Rs. 60,670 as returned. 
As the assessee was not ma intaining any books of 
account, the gross income was worked out at 30 per 
cent of th·e gross receipts from the Corporation for 
the assessment year 1982-83 and at 20 to 25 per 
cent of the gross receipts for the assessment year 
19 8 3-84. For the assessment year 19 81-82, however, 
the gross income out of gross receipts before allowing 
depreciation was taken at 50 per cent. The appellate 
Assistant Commissioner of Income-tax red uced the 
percentage from 50 per cent to 35 per · cent which 
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was not accepted by the department on the grounds 
of second appeal to the Income-tax Appellate Tri
bunal on the consideration that in a similar case the 
former authority allowed expenses at 40 per cent on 
m·w bu~es and 50 per cent' on buses purchased -a year 
before. As the Commissioner of Income-tax had 

l;lpproved the percentage of 50 for arriving at the 
gross income for the assessment year 198 1-82, the 
assessing officer should have applied the same rate 
to work out the gross income for the later assessment 
years 1982-83 and 1983-84. The gross receipts being 
Rs. 4,73 ,34'.2 and Rs. 5,94,516 for the assessment 
years 1982-83 and 1983-84 respectively, the gross 
income would wor k out to Rs. 2,36,671 and 
Rs. 2,97,258 as against Rs. 1,42,002 and Rs. 1,43,699 
actually adopted in the assessments. This resulted in 
short computation of income by Rs. 94,670 and 
Rs. 1,53 ,560 for the aforesaid assessment years in
volving short charge of tax of Rs. 1,30,959. 

The department reopened the assessment fot 
asses ment year 1983-84 and completed it in Feb
ruary 1986 by iaising the additional demand. For 
the assessment year 198,2-83 the Commissioner of 

. Income-tax was requested to cancel tl1e assessment. 

The comments oC the Mini try of F inance on the 
paragraph ar~ awai ted (December J 986). 

(vi) Under the provisions of the Income-tax Act, 
1961 , any expenditure not being in the nature . of 
capital expenditure or personal expen·scs of an assessee 
which is wholly and exclusiv.ely incurred for the 

purpost of business is allowable iu computmg the 
business income of the assessee. 

(a) While completing the assessment of a regis
tered firm for the assessment year 1983-84 in Novem
ber 1984, the assessing officer held that the provision 
made fo r sales tax, amounting to Rs. 7,69,307, and 
the commission pa id to two closely-related concerns, 
tota!Ling Rs. 71,938, could not be allowed as deduc
tion as the assessee-firm had no statu.tory liability 
for the payment of sales tax, and as the partners of 
the firm had a direct interest in the two concerns. 
H owever, the assessments for the assessm~nt years 
1981-82 and 1982-$3 completed earlier (July 1983 
and June 1984 respectively) were not simultaneously 
revis.ed to withdraw similar· deductions that had been 
allowed in those a~essments (provisions for sales tax 

Rs. 4,28, 11 6 and comrn)ssion Rs. 6,22,250, in t h~ 

assessment year 1981-82 and comm1ss1on 
R s. 5,42,799 in the Assessment year 1982-83). This 
resulted in under-assessment of income of 
Rs. 10,50,366 and Rs. 5,42,799 respectively in the 
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assessment years 1981-82 and 1982-83 and conse
quent short levy of tax of Rs. 7,83,267 and 
Rs. 3,95 ,880 respectively. 

The assessment for the assessment year 1982-83 
was checked by the special audit party of the 
department in October 1985;· but the omission was 
not pointed out. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) In the assessments for the assessment years 
1979-80 to 1981-82 of a registered firm completed 
in February 1981, July 1983 and February 1984, 
deductions of Rs. 1,84,302, Rs. 1,68,813 and 
Rs. 1,28,114 respectively towards interest payments 
to outsiders on account of borrowals were allowed 
by the assessing officer. As the partners of the firm 
had huge debit balances amounting to Rs. 3,12,187, 
Rs. 5,88,358 and Rs. 7,31,843 in their current 
accounts at the end of the previous years relevant to 
assessment years 1979-80 to 1981-82 respectively a11d 
as the assessee firm was paying hu~e interest on its 
borrowals, a major portion of which was utilised by 
the partners for their personal requirements, a pro
portionate amount of interest relating to the over
drawal by the· partners was required to be disallowed. 
This was not done. Taking the average of the debit 
balances as at the end of each year as the amount 
of personal borrowals of the partners the aggregate 
interest th at should have been disallowed would be 
Rs. 1.40 lakh at a nominal rate of interest of 10 per 
cent per an~um, resulting in a loss of revenue of 
Rs. 25,000 for assessm~nt year 1979-80 (in respect 
of which remedial action had become tim.e barred) 
and a short-levy of tax of Rs. 84,000 for assessment 
years 1980-81 and 1981-82. 

The department has accepted the objection . 

'The comments of the Ministry of Finance on ·the 
paragraph are ·awaited (December 1986). 

(c) In the assessment of a register.ed firm for the 
assessment ·years 1982-83 and 1983-84, COJIJpleted 
in February 1984, liabilities of Rs. 74,681 and 
Rs. 76,978 on account of advances received from 
Government DepartmentsjAgencies against supplies to 
be made in the relevant previous years were allowed 
as deductions. As the said advance payments are not 
expenditure wholly and exclusively for the purpose 
of business, these were not allowable and were re
quired to be added back. The omission resulted in 
under-assessment of income to the extent of 
R s. 1,51,659 and consequent short levy or tax of 
Rs. 69,276. 



The departmynt has accepted the objection. 

The comments of the Ministry of Finance on 
the paragraph are awaited (December 1986J. 

(vii) Under the provisions of the Income-tax Act, 
1961, as applicable during the period from 1 April 
1984 to 31 March 1986, where the aggregate expendi
ture incurred by an assessee in India on advertise
ment, publicity and safos promotion, or running and 
maintenance of aircraft and motor cars, or payments 
made to hotel exceeds Rs. one lakh, twen ty pe.c cent 
of such excess is not to be allowed as deduction in 
computing ·the income chargeable under the head 
"profits and gains of business or profession". 

(a) In the assessment of a reaistered firm for the 
assessment year 1984-85 completed in November 
1984, a sum of Rs. 20,775 b.::ing twenty per cent of 
the excess of the expenditure incurred i_n India on 
advertisement, sales promotion, car expenses and 
hotel expenses etc., over a lakh of rupees viz., 
R s. 1,03,877 was d i::>ailowcd in computing the 
business income. In its profit and lo:;s account, how
ever, the assessee firm had debited Rs. 9,75,273 as 
commission on sales executed by its consignees and 
Rs. 19,20,610 as dfacoum on sales allowed by' the 
consignees to their customers, but these two items 
totalling Rs. 28,95,883 were not treated by the 
assessing officer as expenditure on 'sales promotion ' 
on the plea that these were in the normal course of 
business practice. Since the commission and dis
count on sales were in connection with the promotion 
of sa les, these w_~mlci constttut:! expenditure on 'sales 
promotion' and ac~ordingly twenty per 1.:ent of 
Rs. 28,95,883 amo~mt.ing to Rs. 5,79,177 was also 
to be disallowed. The omission resulted in under
assessment of income of Rs. 5,79.177 with consc:quent 
short levy of t~ of R 5. 3,86,217 in the hands of the 
firm and its partners. 
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The comments of the Ministry of F inance on the 
the par:igraph are awa ited (December 1986) . 

(b) In the assessment of a registered firm for the 
assessment year 1984-85 coru~leted in F ebru:iry. 
1985, the asse~sing cffic~r disallowed only Rs. 9.0CJO 
out of the total expenditure of Rs. 4,20,212 towards 
advertisement, P'ublicity and car expenses against a 
sum of Rs. 64,042 actually disal!owable 'under the 
provisions of the Act. Th is mistake resulted in a 
short levy of ta>.! of Rs. 30,766 including penal 
interest for short payment of advanc~ tax on estimates, 

TI1e Ministry of F inance have accepted the 
mistake. 

(viii) Under the Incomt?-tax Act, 1961, the profits 
and gains of any business which was carried on by 

an as,cssee at ;;my time during the previous year is 
chargeable to income-tax under the head 'profi ts and 
gains of business or profession'. All trading receipts 
have to be taken intQ_ consideration in the computa
tion of income from bu.>iness, though the trad ing 
receipts m ight have been credited by the assessee to 
a suspense or any head of account. It has been 
judicially ·held {1974) that the amoum coHected by 
an as -essee as sales tax con!; ti tuted his trading recc_ipt 
and had to be included in his total income ai:id that 
if and when the assesee paid tile amount collc~ted to 
the State Government or refunded any part thereat 
to the purchaser, the as~essee would 'be entitled to 
cla im deduction Qf the sum so paid or refunded . 

A registe~ed firm real i~ed sales tax of Rs. 3,12,794, 
Rs. 2,90,639 and Rs. 93,350 during the previous 
years relevant to assessment years 1974-75, 1975-76 
and 1976-77 respectively from customers and exhibited 
the total amount of Rs. 6,96,782 in its accounts for 
asse:;srncnt year 1976-77 under "Arunachal Praoest· 
Suspense" as liability for sales tax payable to the 
State Government. But, in the absence of a1!.Y enact
ment for levy of tax on sale.; made within the Slate 
and because of non-refund of unpaid taxes to the 
customers in the concerner1 years, the amount kept 
under suspense for disch:i.rgi n~~ sales tax liability was 
to be treated as part of income for the respective 
assessment years and taxed accordingly. Omission 
to bring the afqresaid am9unts to lax in the relevant 
assessment year resul ted in undercharge of tax 
aggregating to Rs. 2,07,889. 

The departm~nt has accepted the objection. 

The commenb of the Ministry llf Finance on the 
u:1ragraph ::i;_-e awaited (D,,cember 1986). 

(ix) Under the provisions of the Income-tax Act, 
J 961 , all income accruing or arising or deemed to ac
crue or arise to an assessee in India in the p revious 
yea r relevant to the assessment year is includible in 
the to!al income of that assessee. 

An individual, a contractor, returned a net income 
of Rs. 60,433 and Rs . 79,827 for the assessment 
y~1rs 1982-83 and 1983-84 resp~ctively but the as
ses-;ino officer estimated the income at 7 per cent for ,, 
assessment vear 1982-83 and 5 per cent for assess
ment year i 983-84 of the contract receipts Jess re
covery towards materials and hire charges and deter
mintd the income assessable at Rs. 72.428 and 
Rs. J,13,730 iespectively. Aud\t scrutiny revealed 
(November 1984) that in computing the net income the 
asse~see had takeri into account only the cheque pay
ments received from the Government departments, 
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after deduction towards earnest money deposits, secu
rity deposit and income tax. As these represented 
amounts withheld temporarily and were to be refunded! 
given credit to subsequently, the amounts so withhdd 
amounting to Rs. 1,00,358 and Rs. 2,23.829 respec
tively for the two asse.ssment years were also re.quired 
to be added back to the income returned . The in
cor;cct estimation resulted in under-assessment of 
income of Rs. 88,363 and Rs. 1,89,926 for assessment 
years 1982-83 and 1983-84 respectively involving an 
aggregate short levy of tax of Rs . 1,83,665. 

The department has accepted the objection. 

The ·comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(x) Under the provisions of the Income-tax Act, 
1961 as amended retrospectively from 1 April 1973, 
any provision made by an assessee for the purpose 
ef payment of a sum by way of contribution towards 
a gratuity fund or a provident fund or a superannua
tion fund created by him for the exclusive benefit of 
his employees shall be -allowed as dcdnction in com
puting th_e business income, only if such fund is re
cognised by the Commissioner of lncotiie-tax. Any in
come received by the asscssee on behalf of a recognis
ed provident fund does not form part of the total 
income. 

(a) Jn the assessments of an association of persons 
(Compu lsory Employees Provident Fund) for the as
sessme1~t years 1979-80 and 1980-81 compl~ted in 
February 1983, the interest incoine of Rs. 1.07 Jakhs 
and Rs. 1.21 lakbs respectively wer.e totally ~xempted 
althougb the provident fund was not recognised by 
the Commissioner of Income-tax tiJI the end of Jan
uary 1983. The irregular exemption of income led to 
tax under charge of total income of Rs .2.28 lakhs 
and short levy of tax of Rs. 1.78 lakhs including in
terest for belated filing of return and short payment 
of advance tax. 

Th'· comments of the Ministry of Finance 0n the 
ps;a~raph are awaited (December 19~6). · 
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t b) An association of persons was registered as 
a Fund under the Societies Registrat ion Act, 1904 
of a State, and was constituted with the employees 
of a public sector b3nk as members with the objects 
of giving financial aid or Joans with or without interes_t 
to the members or their families in case of their 
sickness, and for education of their children, etc. and 
giving relief to t11c dependents of the employees of 
the bank whether they were members of the Fund or 
not. in the event of their death while in the senice. 
The fund was fi nanced mainly from donations received 

from the bank or any members of the staff or from 
others and members' deposits. 

l n the previous years relevan t to the assessment 
years L 980-8 .I to 1982-83, the assessee derived in
come through donations from the bank for defraying 
scholarships, donations from others meant for death 
re lief and from sundry sources. Jn the assesments for 
assessment yea rs 1980-8 1 to 1982--83 completed in 
November 1984, all receipts excepting the donations 
r..:cc;ved trom others and credited to Death Relid 
Fu nd were brought to tax. As the death relief scheme 
was not recognised by the Commissioner, there was 
no provision in the Act to exempt the surplus of in
come after meeting the death relief expenses. The 
omission resulted in under-assessment of income of 
Rs. 47,028, Rs. 1,26,4 17 and Rs. 79,670 for the 
assessment years 1980-81, 1981-82 and 1982-83 res
pectively and a total short levy of tax of Rs. 1,70,508. 

The assessments in question were checked by the 
internal audit party of the department and this mis
take was not noticed by it. · 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

(c) In the assessment of a registered firm for the 
year 1981-82 completed in p ecember 1983, a pro
vision of Rs. 2,02,520 made by the firm in its accounts 
of the previous year ending 30 June 1980 towards 
contribution to gratuity fund was allowed as a deduc
ticn. It was however, noticed in audit (February 1986) 
that the "gratuity trusts fund" constituted by the 
assessee firm was recognised by the Commis
sioner of Income-tax on 8 July 1982 with 
effect from 1 March 1981 only. As 110 approved gra
tuity fund w~s in existence during the relevant previ
ous year, the allowance of the provision fo r gratuity 
of Rs. 2,02,520 in the assessment year 1981 -82 was 
not correct. The mistake resulted in under assessment 
of business income to the extent of Rs. 2,02,520 and 
a short levy of tax of Rs. 1,63,503 including interest 
for belated fil ing of return and shor t payment of 
advance tax in the hands of. the firm and its partners. 

The comments of the Ministry of Finance on the 
caragraph are awaited (December 1986). 

(xi) Under the provisions of the Income-tax Act, 
L961. where any building, machinery and plant or 
furniture owned by an assessce and used fo,: the pur
pose of business or profession is sold for a considera
tion in excess of the written down value, the amount 
of difference, not exceeding the cost price of the asset 
and written down value is to be brought to tax under 



the bead ' income from business and profession' dur
ing the previous year in which the money becomes due, 
the balance, if any, is to be taxed under the head 
'capi tal gains'. 

During the previous year relevan t to the assess
ment year 1976-77, an electricity supply unit run by 
a co-opera tive so<;:iety was taken over by the State 
Electricity Board alongwith plant, machinery and 
ov·crhead lines etc. The sale price a f the assets was 
fixed at Rs. 13 lakhs while the cost price was Rs. 15 
lakhs (approximately) and the written down value 
was R s. 7,04,815. The agreement of transfer of the 
undertaking provided that the assessce should trans
fer balances outstanding against certa in reserves and 
depo~its to the ElectriciLy Board. The assessee claimed 
that an amount of Rs. 3,55,184 outstanding against 
these accounts is deductible in computing profit on 
sa le of assets which was accepted by assessing 
officer in the assessment made in January 1979 and 
only the net surplus of R s. 2,40,001 was brought to 
tax under business income. It was brought to the 
notice of "the department (August 1980) that compu..: 
tation of p rofit under the provisions of the Act re
quired deduction of merely the written down value 
from the sale consideration and hence, fur ther deduc
tion of Rs. 3,55,184 was not in order. The incorrect 
computation of income resu lted in under-cha rge of 
income of R s. 3,55,184 and short levy of t·ax of 
R s. 1,56,279. 

The comments of the Ministry of Finance on tbe 
paragraph are awaited (December 1986). 

x.ii) T he Income-tax Rules 1962, prescribe the 
procedure ~or amortisation of expenditure on produc
ti011 of feature films . W11en a film producer exhibits 
or sells the r ight for exhibition of a certified feature 
film in only ~ome of the territories specified in the 
Table contained in the rules tbe cost of production to 
be allowed as deduction in comput ing the profits and 
gains of the relevant previous year shall be an ap
propriate fraction of the total cost 'Jf production ar
rived at by aggregating the proportionate sums speci
fied in the Table in respect of each territory and the 
balance shall be carried forward and allowed in tbe 
follo~ing assessment year. 

In the · as~essment of a registered fi rm for the assess
ment year 1983-84 completed in D ecember 1984, a 
sum of Rs. 78,90,694 being the cost of production of 
a Hindi feat ure film was allowed in full , though it 
was not exhibi ted or rights for exhibition sold in 
three States. The deduction allowable as per rules 
worked out TO 97 per cent of the total cost. The mis
take resulted in excess allowance of deduction of 
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R5. 2,36, 721 and a short levy of tax by Rs. 1,45,477 
in the bands of the fi rm and its partners. 

J he comments o( the J\.!jnistry of Finance on llie 
paragraph are awaited (December 1986). 

(xiii) According ;to the payment of Bonus Act, 
1965, bonus is payable to employees covered by the 
Act at an amount 1101 exceeding the 'allocable surplus' 
computed i~1 the manner prescribed there in , subject 
to :'I minimum of 8.33 per cent and a maximum of 
20 per cent of the salaries and wages of the 
employees. Bonus paid in excess of the above
mentioned amount is not an adm issible deduction 
under the Income-tax Act, 1961. 

1n the case of a registered firm whose employees 
\Vere -covered by the Payment of Bonus Act, 1965, 
while computing its business income for the assess-: 
mer:t year 1982-83 in Maren 1983, a deduction of 
Rs. 4,80,878 was allowed towards payment of bonus 
lo employees. However, in the accounting year 1e
lc-vant to the assessment yea r 1982-83, the assessee
firm had an allocable surplus of o nly Rs. 3,76,368 
and, as such, was not statutorily bound to pay a 
higher amount as bonus. The allowance of deduction 
in excess of the assessee's statutory liabiliry thus 
resulted in under-asse~sment of income to the extent 
of R s. 1,04 ,510 and consequent short levy of tax of 
Rs. 74)00 in the hands of the firm and its partners. 

The Ministry of Finance have, while not accepitng 
the mistake, stated that the point raised was hlghly 
t.l ebatable and the issue was pending before the High 
Court. The Central Board of Direct Taxes have, how
ever, clarified in December 1980 that the payments 
made in excess of the limits prescribed under the 
Bonus Act 1965, cannot be treated as any other ex
penditure incurred wholly and exclusively for the pur
pose of business and resort cannot be had to any 
o lhc1 provision of the Act to claim deduction thereof 
even on grounds of commercial expediency. · 

(xiv) The value of any benefit whether convertible 
into money or not, arising from busine>s or exercise 
of a profession is chargeable to tax under the head 
'profits and gains of business or profession '. T he 
import entitlements granted to exporters a re transfer
able and consequently au exporter who does not need 
the import of goqds can sell C'f otherwise transfer bis 
import en titlement. It has been judicially held 
(March 1980, March 1981 and March 1985) that 
profits from sale of import entitlements are assessable 
as business income. 

While completing the assessment of a registered 
fi rm for the assessment years 1981-82 and 1982-83 
in June 1983 and February 1984 respectively, profit 
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on sale of import entitlements was treated as capital 
receipts, as claimed by the assessee and the amounts 
of Rs. 76,116 and R s. 77,789 were accordingly 
reduced from the .income of tbe firm. The department 
did not consider that the profit from sale of import 
entitlement under · export promotion scheme w9uld be 
taxable as income from busines3 in the light of the 
judicial decision. As a result , there was an under-as
sessmen t of income of R s. 76,l I 6 and R s. 77,789 for 
assessment · years 198 1-82 <ind 1982-83 respectively 
involving a short levy of tax aggregating to R s. 
73,290 in' the hands · of the firm and its partners. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the. 
paragraph are awaited (December 1986). 

(xv) Where an assessee follows mercantile account
ing 'sysrem, the net profit or loss is calculated after 
taking into account all tbe income actually received 
as well as all expenditure incurred and the liability 
relating to the period, regardless of their actual receipt 
or payment. 

An individual , a contractor received during the pre
\' ious year relevant to the asses~ment year 1979-80 
a sum of Rs. 1,14,015 in satisfaction of an arbitration 
·award · relatin_g to a bridge-work completed in earlier 
yea rs. The assessce estimated his taxable income at 
l?.5 per cent of the award amount. and o·n' that basis 
offered for assessment an amount of Rs. 14,252 
accordingly. As the assessments of the assessee for 
a ll the earlier assessment years had been completed 
after considering all the expenditure incurred by .rbe 
asscssee for executing the work, the entire income 
from the award was taxable in the year of its receipt 
viz., assessment year 1979-80. Omission to do so 
resulted in under-assessment of . income of R s. 99,763 
and consequent undercharge of tax of R s. 65.930. 

The comments ~f the Ministrv of Finance on t:·1e 
paragraph are awaited (December 1986). 

·(xvi) Under the lneome-tax Act, 1961, any pay
ment of interest made by a .firm to any partner of 

• the firm shall not be . an allowable deduct'ion in 
computing the business income. 

Durin g the previous year relevant to assessment 
year 1984-85 , a registered firm paid an interest of 
Rs. 1,60,975 to a proprietary concern of one of the 
partners of the firm. This was allowed as a deduction 
in the assessment of the firm for the assessment year 
1984-85 completed in March 1985. As it was not an 
admissible deduction , the amount of interest should 
have bee n added back to the firms income Umi£sion 
to do so led to under-assessment of income of 
Rs. 1,60,975 and a short levy of tax of R s. 50,328 
including interest for failure to ft.le an estimate of 

165 

advance tax in the hands of the firm. The. tax effect 
in the hands of the partners i~ to be ascertained. 

The internal audit partv of the department had 
checked the assessn:.ent but the mistake escaped its 
notice. 

The department has acceptc·.l the objection. 

The comments of the Ministry of Finance on the 
paragraph are aw~ited (December 1986) . 

(xvii) Under the Portuguese Civil Code followed in 
Goa, marriage as per the custom consists in coin
rn1union, between the spouses, of all their estates, pre
sent and future not specifically excluded by the law. 
ln the corpus as well as the income of tbe commu
nion property of the husband and wife immovable 
as well as. movable, the husband and tJ1e wife each 
have during the subsistence. of the marriage, a fixed 
a nd certain half share. The half share of income from 
the communion property is cbargeable to · tax sepa
rately in tbe bands of each of the spouses;· but this 
does not extend to the income earned by each spo~se 
due to personal exertion, individual skill and specia
lised knowledge. 

An asscssee, a practising Chartered Accountant, 
was a pa rtner in a firm of Chartered Accountants and 
derived income of Rs. 1,34,539 and R s. 1,32,598 for 
the assessment years 1981-82 and 1982-83. Besides, 
tbe assessee had his independent professional practice 
as well, from which he showed loss for the two assess
ment years. The ·assessee returned oruy half Of bis 
professional share income from the firm and half of 
the loss · from independent profession as his indivi
dual income, and his spouse returned the other half 
shares as her in.come for the two respectiv~ assess
ment years. This position was accepted by the In
come-tax Officer in the assessments. As the income 
earned by the assessee using hi8 personal skill and 
knowledge did not fall into the common estate, it 
was entirely assessable in tbe hands of the assesee 
as individual. 111e omission to assess the full in'come 
in the hands of the assessee resulted in undera~sess
men t of income of R s. ),17.504 for the assessment 
years 1981-82 and 1982-83 leading to a short levy 
of tax of R s. 34,919. 

The Ministry of Finance have stated that remedial 
action has been initiated. 

3.13 M.ist~es in the grant of export mm·ke1s dcve· 
lopment allowance 

Under the· provisions of Income-tax Act, 1961, 
domestic companies and resident non-corporate 
assessees engaged in the business of export of goods 
outside India or for providing services or facilities out
side India were entitled upto March 1983, to export 



markets development allowance equal to the actual 
amount of qualifying expenditure plus an additional 
amount of one-third thereof as weighted deduction. 
Expenditure on distr ibution. and supply of goods in 
India and expenditure wherever incurred on the 
carriag·c of such goods to their destination outside 
India or on the in'surance of such goods while in 
transit, did not qualify for this allowance. According 
to the -amended provisions of the Act as applicable 
from 1 April 1981 , expenditure incurred, inter alia, 
on obtaining information regarding market outlside 
India for such goods, services, or facilities or on their 
supply, distribution or provision outside India would 
not qualify for weighted deduction while that incurred 
wholly . and exclusively on t'be maintenance outside 
India of a branch office or agency for the promotion 
of their sale outside India: continue to enjoy the benefit. 
Expenditure incurred on commission paid to foreign 
ggents was entitled ro the weighted deductio~ provided 
such expenditure was incurred outside India before 
31 March 1978. It has been judicially held (February 
1982) that the weighted deduction is admissible only 
in respect of expenditure incurrecj outside India and 
no such allowance is admissible in respect of expendi
ture incurred in India ( 146 !TR 425). 

(i) In the assessment of six registered firms assess
ed in four Commissioner's charges fo r the assessment 
years 1977-78 to 1981-82 (assessed between' Decem
ber 1979 and November 1984) additional weighted 
deduction of one-third of expenditure incurred in 
India which under the ]JTovisions of the Act would 
not qualify for weighted deductions towards export 
markets development allowance, was allowed. 

The details of the cases are as under : 

Sl. Asses- Assess- Nature of Tnadmis- Under-
No. see ment expenditUTc sible charge 

(Regis- year weighted of tax 
tered deduction 
firm) allowed 

Rs. Rs. 

2 3 4 5 6 

l. A 1977-78 Tnsurance and frt.:igh! 5.21 ,365 3,65,000 
cha rges incurred on 
transportation of 
goods outside Tndia. 

2. B 1981- 82 On various items in 5,54,715 3,27 ,971 
. relation to exports 

which were nof 
allowable. 

3. C 1981- 82 Export sales com- 3,54,398 2,62,000 
mission, telex and 
foreign postage 
expenses. 
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3 

4. D 1981-82 

5.' E 1980-81 

6. F 1977-78 
1978- 79 

4 

Commission paid to 
foreign agency in 
India after 31 Octo-
ber 1978. 

On various items in 
relation to exports 
in India which were 
inadmissible. 

Contributions to the 
export promotion 
fund. 

5 6 

4,68,33.8 2,29,102 

3.11,613 1,53,300 

3,22,704 1,24,105 

The incorrect allowance of weighted deductions on 
the inadmissible · items of expenses resulk!d in the 
undercharge of tax of Rs. 14,61,478 in the hands 
of these six firms and their partners. 

The Ministry of Finance have accepted the mis
take in one case; their comments in the remaining 
five cases are awaited (December 1986). 

(ii) During the period 1 April 1978 to 31 March 
1980, admissibility of the weighted deduction was 
subject to the further conditio.ns that the assessee 
should be either a small-scale exporter or a holder 
of an Export House Certificate or engaged in the 
business of provision of technical know-how or ren
dering services in connection with that business to 
persons outside fodia. 

In the case of an assessee-firm, weightyd deduction 
of Rs. 1.43,417 was allowed, in the assessment year 
1979-80 assessed in May 1982 and revised in July 
1984 on expenditure incurred on development of 
export markets, although the assessee had not ful
filled any of the aforesaid conditions prescribed under 
the Act. The mistake resulted in under-assessment 
of income of Rs. 1,43,417 and consequent short levy 
of tax of Rs. 1,05,258 in the hands of the firm and 
its partners. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1~86). 

3.14 Mistakes in valuation of closing stock 

In order to determine the profits from business 
an assessee who maintains accounts on mercantile 
basis, may choose to value the closing stock of his 
business every year, at cost 01 m<trket price, whicll
ever is lower. It ' has been judicially held in Sep
tember 1980 that the rrivilege of valuing closing 
stock in a consistent manner would be available only 
to a continuing business an d that it cannot be adop
ted where a business comes to an end when stQck on 
hand should be valued at the market price in order 
to determine the true profits of business on the. date 
of closure of business (1 (J2 ITR 622). Th~ Mi!1istry 
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of Law also had cenfi rmed this position in A L'gust 
1 982 and March 1 9~4 . T he Central Boa rd of 
Direct Taxes have not, however, issued any, instruc
tions in this regard for the guidance of as'>essing 
officers. 

(a) Two of the rhr ee partners of a partnership 
firm retired on 27 October 1981, the last day of 
the previous year relevant to th~ assessment year 
1982-83 and the third m :mber formed a m.v. pa;t
nership on 28 October J 981 taking in two ne\\T 
partners. The preamble to the partnership deed nf 
tl1e new firm executed on 10 Nov.ember 1981 also 
mentioned that the old partnership was di;soived by 
a deed of dissolution date<l 9 November 1981. The 
assessment in the case of the old firm for the a ss~£~
mcnt year 1982-83 "'as, however, comple~ed (Jan
uary 1984) on 'Nil' income adopting the value of 
the closing stock at R s. 7.59 lakhs being its cost 
price as on 27 October 198 1, without valuing it at 
market rate to ascertain the true p rofits of the fi rm 
on the date of its dissolution. In the absence of the 
relevant details, adopting the ·gross profit rate of 
150 per cent ( approx) the market value of the clos
fag stock would come to about Rs. 18.98 lakhs and 
the amount of addition to be made to the taxable 
income of the assessee firm on this accqunt would b~ 
about R s. 11 .39 Jakhs involving shor t levy of tax of 
Rs. 7.80 lakhs (approx) in the hands of the firm and 
its partners. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(b) A partnership dealing in textile'> was dissolved 
on 1 January 1980 , and the business was taken over 
by a new fi rm from that date. In computing the 
business income of the dissolved firm for the period 
ended 31 December 1979, relevant to the assessment 
year 1980-81. (assessment completed in A ugust 1982 
and revised in September 1984), the value of its clos
ing stock at the time of dissolution was determined 
at Rs. 98,10,580 as returned , instead of at the esti
mated mark·et value of Rs. 1,05,75,805 (based on 
the gross profit margirt of 7 .8 per cent). T his resul
ted in under-assessment of income of R s. 7 ,65,225 
and consequent short levy of tax of Rs. 6,12,668 in 
the hands of the firm and its partners. 

T he assessment was .checked by the internal at1dit 
party in November 1983 but the mistake was not 
point.ed out by it. 

The comments of the Ministry of Finance on the 
paragraph are awmted (December 1986) . 

S/ 17 C&AG/ 86-23 
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(c) Durin-g ~he previous year relevant to the ass
essment year 1982-83, a registered firm consisting 
of nine partners was dissolved and its a'ssets and 
liabilities were taken over by a closely held company. 
While completing the assessment of the firm for the 
assessment year 1982-83 in October 19841November, 
1 984, the assessing officer . adopted the value of the 
closing stock at co,<>t price (Rs. 18,34,745 ) as retur
ned by the asses.see instead of valuing it at market 
price to ascertain the true profits of the firm on the 
date of dissolution. It was pointed out in audit in 
September i985 that in the absence of the details 
r.egarding the market value of the stock, the gross 
profit ratio of 28.10 per cent has to be taken to 
determine the market value of the closing stock. Based 
on this, the value of the stock would have to be taken 
at Rs. 23,50,308. The omission to adopt this value 
resulted in under-assessment of income of R s. 5,15,563 
and a total short levy of tax of Rs. 3,72,173 1n the 
hands of the firm ~nd the partners. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

( d) In the previou s year relevant to the assess
ment year 1982-83 a registered firm having two 
partners, was dissolved in October 1981 to form a trust 
and as such the original partnership ceased to exist 
from November 1981. While completing the assess
ment for the assessment year 1982-83 in October 
1984 the Income-tax Officer accepted the value of 
the closing stock at cost price of Rs. 36,13,098 as 
on the date of dissolutio_n instead of at the market 
value to ascertain the true profits of the firm on 
the date of dissolution. By adopt.fog the gross profit 
of 10 per cent (in the absence of other details) , the 
market value of the closing stock worked out to 
Rs. 39,74,407. T his resulted in under-assessment of 
income of Rs. 3,61,310 and an aggregare s.hort levy 
of tax of Rs. 2.70 lakhs in the bands of the firm and 
its partner;; together with interest for be1at:!d filing 
of return. 

T he department has accepted 'rhe objection in prin
ciple. 

Th.'! comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(e) D uring the previous year relevant to the ass
essm::nt year J 982-83, a registered fi rm was dis
sotved and its assets and liabilities were .taken over 
by a closely hdd company which was a partner in 
th~ dissolved fiml. Audit scrutiny (July 1984) re
vealed that while completing the assessment of tho 
fi tm for the assessment year 1982-83 in F ebruary 



1984, the assessing officer adopted the value of the 
closing stock at cost price i.e. Rs. 7,32,145 as re
turned by the ·assessee instead of valuing it at market 
price to ascertain the true profits of the 'firm on the 
date of dissolution. In the absence of the details 
regarding the marker value of. the stock on the 
basi.s of the gross profit ratio of 33 ·per cent, the 
market value of the closing stock would worlc out to 
Rs. 9,76,000 (approximately). The omiss10n to 
adopt this value resulted in under-assessment of 
income of Rs. 2,44,000 (approximately) involving a 
total short levy of tax of Rs. 1,86,000 (approxima
telv) in the ·hands of the firm and its partners. 

The comments of the Ministry of Finance on the 
paragraph a~e· awmted (December 1986). 
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(f) In one case, the business of the as5essee indi
vidual, came to an end ·on account of conversion of 
proprietary business into firm. The closing stock of 
the business on the date of closure of the business 
was valued at the cost price instead of at th~ market · 
price. The assessing officers did not adopt the mar
ket vi:1lue of the c~osing stock in this case to deter~ 
mine the true profits while completing the assessment 
for the assessment year 1984-85 in January 1985. 
The omission resulted in under-assessment of income 
of R~ . 2,04,444 involving · short · levy of tax of 
Rs. 1, l 8,001. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(g) A registered firm· was clissolved in April 1980 
during the previous year relevant to the assessment 
year 1981 ··82. According to the dissolution deed, 
the fixed am:.ts of the firm were ·revalued and these 
assets alongwith the other assets and Iiabili.tie.., were 
shared ;imong the partners. However, the closing 
stock was not revalued at market rate. The assess
ing officer, in concluding the ~ssessment under the 
direction of the Inspecting Assistant Commissioner, 
accepte<l t!:"i~ fact of dissolution of the •'irm but adop
ted thf' value of closing stock at the cost price only 
viz., Rs. 8,55,4S5 as returned by the assessce, ins
tead of adt1pting its market value which, increased 
by gross profit ratio, in the absence of actual mar
ket rates, would work out to Rs. 10,58.,398. The 
omission resulted in under-ass.essment of income by 
Rs. 2,oi,915 invoJving short levy · of tax of 
Rs. 1,14,548 in the hands of the firm :md its part
ne~. 

ThP. a5se~sment was checked by the inteoal audit 
party · of the department. This mistake was how-

ever, not noticed by it, ' 

Tile comments of 'the Ministry of Fina':1ce on the 
paragraph are awaited (December 1986). 

3.15 Mistakes in computation of trust income 

(i) Under the provlSlons of Income-tax Act, 
1961, where the individual shares of the persons on 
whose behalf . or for whose benefit such income is 
receivable by a tru st, are indeterminable or unknown, 
tr.x is chargeable on such income in the hands of 
the trust at the maxiinium marginal rate, as applicable 
from assessment year 19 80-81 to the highest slab 
of income in the case of an association of persons as 
specified in the Finance Act of the relevant year. 
Where income is receivable under a trust declared by 
Will , tax is chargeable at the rates applicable to 

· association of persons etc. 

(a) Tn the ·cas.es of eleven oral discretionary family 
tru'..ts which derived incoine: from some main trusts 
of a particular family group and had as their bene
ficiaries each, some oral discretionary family trusts 
which in turn had individual beneficiaries, tax was 
.charged for the assessment years 1981-82 and 
1982-83 assessed in March 19~3 at normal rate 
applicable to an association of persons instead of at 
the maximum marginal rate on the ground that none 
of the beneficiaries had other income chargeable to 
tax. It was, howevn , noticed (August 1984) that 
the individual beneficiaries were also beneficiaries in 
other trusts and had other income charp.eable under 
the Act exceeding the maximum amount not charge
able to tax. Thus, viewed with reference to ulti
mate beneficiaries, the trusts should b~· treated as 
discretion~~y ·trusts and ass.essed accordingly at the 
maximum marginal rate of income-tax i.e. at sixty
six per cent as applicable for the assessment year 
1981-82 and 1982-83. Omission to take into ac
count this aspect resulted in short levy of tax of 
Rs. 4.16 lakhs for . two assessment years 1981-82 and 
1982-83. 

The department has accepted the objection. 

The comments of fr!e Mini~try of Finance on the 
paragraph are awaited (December 1986). 

(b) In the cases of 16 o~al discretionary family 
trusts which derived incom<'. from some main trusts 
of a particular family group and had as their bene
ficia~es each, a pair of oral discretionary family 
trusts which in turn had 3 beneficiarie~ each, who 
were either minors or wives of adult members of the 
same family group, tax was assess.ed on the protec
tive measure for assessment year 1981-82 at the 
normal rates applicable for an association of persons 
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- in terms of the specifk provisions of the Act. It 
was, however, noticed (Febru~ry 1985) that the 
minorsJwives who are the ultimate beneficiaries were 
also beneficiaries in more than one such trust and 
as such all these cases attracted levy of tax at the 
maximum marginal ratie viz., 66 per cent for the 
assessment year 1981-82 . . The omission to charge 
the tax at the maximum marginal rates resulted in 
short levy of tax of R s. 2,84,010 in the cases of 
thirteen beneficiary trusts. Tax effect in the other 
cases is yet to be ascertained. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(c) While assessing (February 1983) the income 
of a trust f9r the assessment year 1980-81 at 
Rs. 2,52, 175 (which included an income of 
Rs. 2,17, 717 on account of capital gains from the 
transfer of a property by the trust), no tax was 

Cl1arged as the shares of the bencfici8;f h:S in the in
come of the trust were treated as determinate and 
known. As per the terms of the trust ::!eed, a male/ 
female member would cease to be a beneficiary in 
the income of the trust after attaining the age of 
30 / 40 years. It was, however, noticed in audit 
(October 1983) thar during the period relevant to 
the assessment year 1980-81, 5 beneficiaries (including 
3 sons of the same main ·beneficiary) were r·emoved 
from the list of beneficiaries. As all of them could 
not have attained the age of 30 years at a time, the 
shares of the beneficiaries would be treated as in
determinate and unknown and the trust income 
should, therefore, have been charged at the maxi
mum marginal rate. The omission led to under
assessment of income of Rs. 1,94,000 involving short 
levy of tax of Rs. 1,39,680. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (Dec.ember 1986) . 

(ii) The Income-tax Act, 1961, provides that a 
trustee appointed under a trust declared by a duly 
executed instrument is to be assessed a> a ' represen
tative assessee' in respect of the income he receives 
on behalf of the beneficiaries of the · trust. The 
amount of tax payable by the trustee is the same as 
that payable by each beneficiary in respect of 
his beneficial interest if he were assessed directly. 
The Income ·tax Officer bas also the option to assess 
the income of the beneficiary directly. Jn cases, 
where the trustee is authorised to carry on busin ess 
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by the settlor on behalf of the ben~ficiarit:s, the status 
of the trustee is to be treated as an 'association of 
persons' ·as the trustee and the beneficiaries have 
common interest in the business carried on by the 
trust. According to the instructions issued by the 

·Central Board of Direct Taxes in July 1985, in cases 
where the trustee is authorised to carry on business 
by the settlor on behalf of the beneficiaries, trustee 
in such cases is to be assessed as an associat'ion of 
persons. 

While completing the assessment of a trust for 
the assessment year 1981-82 in February 1984, the 
assessing officer d,irected that the income of the trust 
as allocat.ed in accordance with the trust deed would 
be assessed in the hands of the beneficiaries. It was 
noticed in audit (August 1984) that three of the 
beneficiaries were the trustees of the trust and wer~ 
authorised to carry on business and that the trust 
carried on business for the benefit of the beneficiar
ies. The income of the trust should, therefore, have 
been assessed in its hands in the statm. of an asso
ciation of persons. T he failure to do so resulted in 
under-assessment of income of Rs. 4,38,710 involving 
short levy of tax of Rs. 3,57,313 including interest for 
short payment of advance tax. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

3.16 Incorrect allowance of depreciation 

(i) The Income-tax Act, 1961, provides for grant 
of depreciat ion allowai,:,ice on buildings, plant an·d 
machinery owned by an assessee and used for the 
purpose of business in computing the income from 
business. The rules prescribed in this regard provide 
for specific ra tes of depreciation ranging from 15 per 
c.ent to 100 per cent for certain items of plant and 
machinery and a general rate of 10 per cent (15 per 
cent from the assessment year 1984-85) in respect· 
of machinery and plant for which no special rate of 
depreciation has been prescribed. Additional depre
cia tion in respect of any new machinery or plant ins
talled after 31 March 1980 but before 1 April 1985, 
is also to be allowed of an amount equal to 50 per 
cent of ·the normal deprecia tion (excluding extra 
shift allowance). 

(a) A registered firm dealing in manufac.:ture and 
sale of power presses, shearing machines etc. claimed 
and was allowed depreciation on it s plant and machi
nery at the rate of 15 per cent against .the prescribed 
admissible rate of 10 per cent while completing the 
assessments for the assessment years 1981-82 and 



1982-83 in June 1983 and November 1983. Further, 
extra depreciation allowance on double shift working 
and additional depreciation on new machinery was 
also allowed a t the rate of 7-1 12 per cent against the 
ac!missible rate of 5 per ceut for these assessmr.nt 
years. 

The above mistakes resulted in under-assessment of 
the income of the assessee firm to the extent of 
Rs. 3,68,096 and under-charge of tax of R s. 2,25,520 
in the hands of the firm and its partners. 

The Ministry of Finance have accepted the mistake. 

(b) Till the assessment year 1983-84, depreciation 
at 2.5 per cent was pt escribed for different classes of 
buildings, while a general rate of 10 per cent, was 
prescri6ed for ma'chinery and plant. Further, . in 
determining the written down value of the assets, 
both normal depreciation and extra shift allowance 
are required to be tabn into account. 

In the assessment of a co-operative society for the 
assessment years 1979-80 and 1980-81 completed in 
August 1982 and August 1983 respectively, depre
ciation at 10 per cen·t as applicable to I class buildings 
was allowed on Road costing R s. 4,14,703 in factory 
prenlises as against the admissible rate of /...5 per 
cent. It was also noticeu (Aprii 1985) that the actual 
cost of the Road on this account was R s. 3,01,251 
only and the balance amount represented expenditure 
on sil'e development, which would not qualify for 
depreciation. Besides, during the assessment year 
1979-80, extra shift allowance of R s. 43,06,400 was 
all~wed on assessee's plant and machinery · but the 
same was not deducted in arriving at the written 
down value of plant and n:achinery for the assessment 
year 1980-81. 111ese mi<;takes resulted in excess 
allowance of depreciation of R s. 33,939, R s. 4,60,620 
for the assessment years 1979-80 a'nd 1980-81 with 
consequential potential short levy of tax of Rs. 2,27,308 
for both the assessment years. · 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) The I ncome-tax Act, 1961, provides in com
puting the business income oi any year, for the grant 
of depreciat ion on buildings, plant and machinery and 
furniture owned by the assessee and used for the pur
pose of his business, calculated at !lJCCified rates on 
their written down value viz. the actual cost less all 
the depreciation allowed in tbe past years. Under !he 
Income-tax Rules, 1962, extra shift allowance shall 
be allowed upto a maximcrr. of one half of the nor
mal depreciation allowance where the concern bad 
worked double shift and upto the maximum of an 
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amount eq ual to the normal allowance where it had 
worked triple shift. Ipso facto, where triple shift 
allowance is claimed for a particular period, there 
can be no separate claim for double shift allowance. 

(a) In the assessment of :•.n industrial co-operative 
textile mill for the assessment year 1980-81 com
pleted in September ' l 983, the a ssessing officer allow
ed the set off of losses initial depreciation and also 
extra shift allowance carried forward from the ear
lier years. lt was noticed in audit (August 1984) that 
for the assessment years 1979-80 and 1980·81,. the 
depreciation already allowed in the earlier years was 
not deducted in arriving at the written down value 
for the purpose of calculating the current year"s de
preciation and it had resl!l ted in depreciation being 
allowed each year on actual cost instead of on the 
progressively red uced cost. The mistake resulted in 
excess carry forward of depreciation 0f R s. 1,73,222 
for lbe assessment year 1979-80 and R s. 3,54,602 
for tbe assessment year 1980-8 l involving potential 
tax effect of R s. 2,40,490 for the two years. 

The department bas accepted the objection. 

The comments of the Minjstry of Finance on the 
paragraph are awaited (December 1986) . 

( b) In the assessment of. an association of persons 
for the assessment year 1982-83 assessmen~ of which 
was completed in Decemb\!r 1984, triple shift allow
ance of R s. 22,63,424 equal to normal depreciation 
was allowed on plant and machinery as the concern 
had worked triple shift th1oughout the working sea
son in the relevant previo:.::; vear. In addition to 
triple shift allowance, double shift allowance of 
·R s. 11,31, 712 at half the normal depreciation was also 
allowed. As full triple shift allowance was granted 
for rbe full working season, the assessee was not 
eligible for double shift allowance again separately. · 
The irregular grant of double shift allowance resulted 
in excess computation of loss of Rs. 11 ,31,712. 

T he Ministry of Financ.: have accepted the mis
take. 

(iii) D epreciation on motor buses, motor lorries 
and motor taxis is admissible at 40 per cenr if used 
in the business of running . them ori hire, otherwise 
the adrn is:.ible rate is at 30 per cent. 

(a) In the income-tax :issessments of an individual 
engaged in the business 0f running tourist cars on 
hire, for the assessment years 1981-82, 1982-83 and 
1983-84 completed in September 1982, March 1984 
and March 1984, depr:!ciation allowance of R s-. 
3, 78, J 04, R~. 3, 12,275 and Rs. 1, 76,050 respectively 
was allowed by the depai:tment as claimed by the 
assessee. During the previous year relevant to the 
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assessment year 1981-82, the assessee enhanced the 
value of the tourist cars v.-ith reference to their con
ditions and prevailing market value and claimed de
preciation for the assessment year 1981-82 at 40 per 
cen t of tbe revalued cost. For the assessm ent years 
1982-83 and 1983-84, the depreciation was clajme<l 
on the written down value d erived from such revalued 
cost. As the depreciation is allowable only" on the 
writ ten down value determined with. reference to the 
hjstoricar cost of an asset and not i ts market value, 
the mistake resulted in excess allowance of depreci
ation aggregating to R s. 3,48,657 for the three assess
ment years and a total short levv of tax of 
Rs. 1.94,383. 

The Ministry of Finance have stated that the 
assessments in these cases were completed unuer 
summary assessment scheme. 

(b) In the assessn:ent o~ a registered firm for the 
assessment year 1983-84 completed in October 1983 
depreciation was claimed by the assessee in respect of 
its buildings and plant and machinery, at the h igh er 
rates applicable to the assessment year 1984-85 and 
the ·same was allow.;d by the assessing officer. The 
mistake resulted in exces;; allowance of depreciatiOJ~ 
to the extent of R s. 46,220 on buildings and R s. 
93,637 on mach inery. Similarly, the assessee's claim 
for depreciation on lorries at 40 per cent instead of 
at the correct rate of 30 per cent of their written 
down value was also allowed which resulted in allow
ance of excess· depreciation: of R s. 26,343. The con
sequent aggregate underchange of tax wo rked out to 
Rs. 74)821 in the bands of the firm and one of the 
partners as also reduction of lo:.s of R s. 15 1,165 in 
the case of another partner. 
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The depa rtment h as accepted lhe objection . 

The comments of the Ministry of Fi11ance on the 
paragraph arc awaited (December 1986) . 

(c) T11e income-tax asses~ments of a registered firm 
engaged in the business of sale of black granite slabs 
fot the assessmen t years l 981-82 and 1982-83 were 
completed in March 1984 and December 1984 allow
ing 'depreciation at the rate of 40 per cent amounting 
to R s. 2 ,08,832 and Rs. 3, 7 3;552 respectively on lor
ries owned by the asse3see firm. A s the as£esset:: firm 
was no t dealmg in the business of hiring out lorries 
but was only using them for the purpose of business, 
the depreciat ion was allowable at ~birty per cent only. 
The adoption of the hight r ·rate of depreciation re
sulted in under-assessm~nt of income by R s. 1,29,934 
leadi ng to under-charge of tax of R s. 82.623 in tl1e 

· bands of the firm and its partners. . 

The comments o2 th0 Ministry of F inance on the 
paragraph arc awa ited (December 1986) . 

(d) In the assessm·:n t of a registered fi rm engaged 
in the business of con:ra:t work and pl~ing cf motor 
vehicles on hire for the assessmen ~ year 1983-84 com
pleted in M arch 1984, depreciation of R s. 1, 14,533 
was allowed which i.ndudl'c.J i nter alia, depreciation 
for three motor vehicle.;. Tn the case of one vehicle, 
no depreciation allowance was admis~ible as it was 
not used f.or the purpose: of h irelown bu~iness of the 
assessee in the rele·1c111l accounting year and in the 
case of the other two vchick;;, depreciation was allow
ed twice i.e. once in c.:omputinJ business frnm contract 
work and second time in con:puting income from 
running ·of the motor veh;clcs on hir~ . The mistakes 
resulted in under assessml'nt of income of R s.1,13,583 
involving short demand of tax of R s. 62,196. 

The Ministry of Fi nance have accepted t11e mis
tDke. 

(iv) With effect from l April 198 1, depreciation 
at special rate of thirty per cent o[ the written down 
value is allowable on certain renewable energy devices 
which, inter alia,, inelm.k any spcc.:ia l devices including 
electric genera tors and pumps running 0 11 wi nd ener
gy; o therwise tbe gern~rat ra te ~·" :!pplicable for the 
machines using conventional engery is 1 O per cen t 
(15 per cen t fro m ass·~ssmcnt year 1984-85) . 

(a) D unng the previ::.us vear televant to 't11e assess
ment year 1983-84, an assessee acquired " 310 · KVA 
Diesel Generator" a t a cost o f R s. L 2, 71 ,34 1 for the 
purpose of h is businl.!ss and claimed <leprt>cia tion at 
the special rate of 30 per cent and extra shift allow
ance at 50 per cent oJ· the normal d~prcc1ation . which 
wa~ aUowed by the depa1 l JT.en t. As the oenerator 
acquired by the ass~s~ec was rn~ on ciesei"' and not 
on · wind energy, de~necia tion was admissible only at 
the general ra te of !O ~er cent and not at 30 per 
cent as claimed and allo\'. ed by the department. The 
department's omission lo djsallow the claim at the 
hi?her rate resulted in excess allo\\-ance of depreci
ation of. R s. 3 ,81,402 (including ex tra shift allowance 
of R s. 1,27,134) . Thi!>: together .vitb a m inor com
pi.;ta tion mistake led to exce ·s carry forward of unab
sorbed depreciation to the extent o f R s. 3,14,318 and 
excess carry forward of investment allowance of 
R s 76,425. 

The Ministry of F inance have accep ted the m istake. 

(b) In 25 cases in one Commissioner' s charge 
spread over assessment years 198.0-81 to 1983-84 
(assessm ents completed between D ecember 1981 
and M arch 1985) depreciation on ·generators other 



than' spedai energy d_eviccs was allowed uy assessing 
officers at ra tes ranging from 15 per cent to 30 per 
cent instead of at the cor rect rate of 10 per cent. 
The incorrect grant of depreciation resulted in under 
charge of tax of R s. 1,44,659 in the hands of the 
firms and their par tners. 

The M inistry of Finance have accepted the mis
take . 

(v) According to the depreciation schedule in the 
Income-tax Rules, 1962, <lepreciation is admissible on 
"mines and quarries machinery other than electrical 
a~d portable underground machinery" , at the rate of 
15 per cen t of its actual cost . D epreciation at the 
rate of 30 per cent is admissiblt? only on such port
able uriderground and earthmoving machinerv used 
in open cast-mining. · 

(a) In the assessments of a r .-·gistered firm ;!ngagc~ 

in quarry work for 1 he <.~·sc~~~ment years J 982-83 and 
1983-84 completed in October 1983 and D ecember 
1985, de1'redati1m on machinery a nd portable unckr

ground machinery, used in surface and underground 
quan y mining- was allowed a t the Hiie of 30 p.:1: cent 
imt~ac of ac the correct admissible rate of fifteen r cr 
cent. T his re~u l ~c:d in unda-c:hargc of incornc of 
Rs. 1,80,409 ·and short levy of tax of Rs. 1,06,041 
in the hands of the firm and its partners. 

The Ministry of finance hav~ accepted ·the mis
take. 

(b) For the assessment year 1982-83, a registered 
fi rm engaged in the business of purchase and sale . of 
minernh, miner al proclucts e tc ., daimed a d0r·r.:cia
tion of Rs. 4,48,846 at forty p er cent in respect of 
a "fron ted loader" cos•ing R s. 11 ,22, 11 5. T b is was 
allowed in t1 1~ <1Sse~snwnt compkted in March 1985. 
A s th..: ::-ar tl1moviog mach inery us\'d in mining activity 
was el;gible for depri:-ciation at l !rn :y per cent only, 
the gran t of depreciation at frrty pt r cent was n'ot 
adrni'>sible. The excesc; allowa11<:e d depreciation led 
to under-assessment of income by .Rs. 1, 12,2 12 with 
conseque11 t sl1ort Jeyy o~ tax 'Of Rs. 96,703 including 
interest for belated filling of the return and short-fall 
in p ayment of advance tax in the hands of the firm 
and it<; partners. 

Tht: comments of the Mini•my o~ Financ..! on th..: 
paragraph are awaited (December 1986). 

(vi) The deduction on account of depreciation is 
not allowable, if in any previcus year the machi11ery, 
plant or furn iture is sold. 1 he Act further pr0vidcs 
that where any d .:precbble asset is s0Jd, the difference 
bf\twe.:n t11e. sale price and the writt~n d'own v::ilue of 
the asset is chargeable to tax as income in the year 
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in which the mon~ys p<:iyf}ble f 0r 1 he assets sc•lct be · 
came due. 

In the assessment oE :in individual for tbe assess
ment year 1979-80 c 1m pk tcd in November 1981 , 
depr,~c' ation of R s. 68,417 in rc.;;··ect of machinery 
sold on 31 July 1978 was i:dlowcd as deduct lon nl
tliough 1t wa5 not allowable. Likcwi~e. the difft:n:ncc 
betw~en tbe sale price: and the written down Y<1l11e · 
of the · machinery sold was not assessed to tax in the 
assessn1cnt year l 979-80. T he i:ii-;takes resulted in 
shor t levy c f tax of R s. 59,616. 

The Ministry of F inance have accepted the mistake. 

(vii) Und,:r clie pro•,1is ions 0f ti.1e Income-tax Act, 
1961, a~ applicable to the asse~s; ;-ient years l 1>75-76 
rn1d 1976-77, init;al depreciation equal t'o 20 per c1.nt 
o[ th1~ v3luc i~ admissibk in res~ect. of new pLm~ and 
machinerv installr.d for production d one or roe!\'. ~rti
C:l' S specified in the N inth Scheduk, in respect d the 
Hssessment year relevant tu the prc\ 1ous year in which 
l!' e pfari t and machint:ry were iast.alled or p ut l 1! use. 
Beskle-;, iti di:t.:rmining wrii.tcu down value of U$~ets 
for rurp~Sei Of allowance of depr•.!C!a tion both ll'Ofmal 
including extra shift and the addit ional dep reciation 
ure required to be taken ic to account and not t~c uor
mal deprecia tion aloni::. 

lo the assessment of a registered firm for the ·assess
ment years 1980-81 to 1983-84, 1he assessee's d a.im 
for ini iial dq J.r.!ciat ion which wa5 not admis.,ibk w:u 
incorrectly a l10wcd. Bl:!>ices, the a;.roun t. of addiiinm1l 
depreciation was nc.t c"nsidered :n determining the 
writk:i down value of the plant am1 m.achin·.!ry. TheSl' 
rnist~ke.:: resulted in t.:ndcr-asscs'.;men.t of . tax of 
l~ s . 61,93 1, indmive of interest for delay h1 filin g cf 
return and under-estimation of advance tax in the 
hands of the firm and one of the nine partners for the 
four assessment years. 

T he case was c!H:ckcd by the i;i te rnal aurl it party 
of the d~partment but the mi.:>takcs were not poiut.:d 
OJt by it. 

The M inistry of F inance have accepted the mistake. 

, 3.17 Incorrect grant of investment allowance. 

(i) Under the pro·:isi ~·ns of t 'le Incomc-:ax Act, 
1961, whik computing the business incom~ of an :is
:.~ ·~see, a deduction is ~ !lowed by way of invc:stmcni 
ail'owance ::i t twenty-five per cent .1f the actual co5t 
of the machinery or plant installed in any industrial 
uadertnking after 31 M arch 1976 for the purpo<>(·~ of 
const rr.ction, man ufacturc or production of any '0r;e 

or more of tbc articles or things except those specified 
in the Eleventh Schedule to the Act. The Act further 
provi•Jl"s for withdrawal of relief already allowed if 
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the as~ds arc sold or otherwise ua11~fcrred to any per
son ac anv time befor(; t?lc expiiy d eight year~ fr,)m 
the encl o.f tl~e previous yc..:.ir in which the as~cts \Vere 
a<::quirc<l er in~t alkd . The right to investment allow
ance is loc;t even if the transfer r·f an asset res11lts 
from a ::rn~iiil.:~s !"!-organisation or expansion ;.!.g., 
when a sok prcprietary firm is fl•I med into a partner
ship. 
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(a) During the previous year ending 30 June 1981 
refovant to · the assessment year 1982-83, a registered 
firm transferred certain · machinery to a new firm. 
These items of the machinery had been acquired by 
the registered firm during the previous years rele
vant to the assessment years. 1974-75, 1975-76, 
1977-78 and 1978-79 and a total development re~ 
batejinvestment allowance of Rs. 1,30,321 ·had been 
allowed by the department in the assessments of the 
respective assessment years. Consequent upon the 
transfer of the machinery within the specified period 
of eight years, the development rebate!investment 
allowance allow~d in · respect of these assets in the 
earlier assessment years was required to be with
drawn. This was, however, not done while comp
leting the assessment for the assessment year 1982-83 
in March 1985. The omission resulted ih short levy 
of tax of Rs. 90,260 in the hands of the firm and its 
partners for the four assessment years. 

The comments of the Ministry ot Finance on the 
paragraph are awaited (December 1986). 

(b) A registered- firm ·engaged in retreading of old 
tyres claimed a deduction of R s. 79,255 towards 
investment allowance in respect of new machinery 
installed during the previous year relevant to assess
ment year 1981-82 which was allowed by the assess
ing officer while completing the assessment in Octo
ber 1983. A sum of Rs. 99,465, being the unabsor

bed investment ::illowance was also carried forward 
from previous years. Since the assessee firm was 
not engaged in the manufacture 'or pro.duction of any 
article or thing as · specined in the Act, the invest
ment allowance was not admissible to the assessee 
firm. The incorrect deduction of investment allow
ance amounting to Rs. 79,255 resulted in short-levy 
of tax of Rs. 46,031 in the hands of the firm and 
its ·partners. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(c) In the case of a registered firm running a 
fl.our mill for converting wheat into flour and other 
wheat products, the assessment for the assessment 

year 1982-83 was completed in December 1982 
allowing a deduction of Rs. 1,63,678 on account of 
investment allowance. Part of the items of plant 
and machinery (on the cost of which the allowance 
was granted) was old and soJ]le of them would not 
fall under the category of plant · and machinery. The 
grant of investment allowance was also not in order 
as the assessee was not an industrial undertaking en
gaged in the business of manufacturing of any article 
or thing. This resulted in under-assessment of in
come of Rs. J ,63,678 in the hands of the firm and 
under-assessment of tax of R s. 38,490 in its hands. 

The short-levy of tax in the hands of the partners 
is to be ascertained. 

The department has. accepted the objection. 

The comments of the Ministry of Financo on the 
paragraph are awaited (December 1986). 

(ii) Investment allowance is not admissible on 
road transport vehicles or on ·plant or machinery, 
the whole cost of which has been allowed as a deduc
tion (whether by way of depreciation or otherwise) 
while computing business income. 

The assessments of a firm foi; the assessment years 
1980-81 and 1981-82 were completed in March 
198.3 and July 1983 after allowing investment allo
wance of Rs. 58,304 and Rs. 56,620 respectively as 
claimed by the assessee firm. Audit sc~tiny revea
led in August 1985 \ hat for the assessment year 
1980-81 investment allowance had be.en allowed on 
{i) rolling mill rolls costing Rs. 73,217, the entire 
value of which had been allowed as depreciation and 
(ii) for cranes costing Rs. 1,60.,000, for which a 
depreciation at 30 p~r cent as applicab1e to trans
port vehicles had been at1owed. For the assessment 
year 1981-82, the investment allowance had been 
all~wed on rolling mill rolls costing Rs. 2,26,481, 
which amount had also been allowed in full as dep
reciation in that assessment year. · As full v.alue of 
rolling mill roUs had been allowed as depreciation 

?nd cranes were tre-ated as road transport vehicles, no 
mvestment allowance was admissible in respect l)f 

such irems. The department itself negatived the 
claim of investment aUowance for the first item for 
the later assessment year 1982-83. The incorrect 
grant of investment allowance resulted in short levy 
of tax aggregating to Rs. 75,291. 

The Ministry ot Finance have 
mistake. 

accepted the 

(iii) In the case of small scale industry, the allo
w~~ce is admissible even in respect of machinery 
utilised for the manufacture of any article or thing 



specified in the Eleventh Schedule. It bas been judi
cially held (126 ITR 377) that the term 'industrial 
company' covers a construction company only when 
it is engaged in the construction of ships. Accor
dingly, o ther construction companies ~ould not qua
lify for the mvestment allowance in respect of th~ir 

plant and machinery. 

In the assessment of an assessee registered firm , 
for the assessment yea'r 1981-82 completed in F ebru
ary 19&4, a d~uction of R s. 1,78,500 was allowed 
by way of investment allowance on newly acquired 
machinery of value of R s. 7,14,005 jnstalled in its 
two branches. While in one branch, the machinery 
was let out to a sub-contractor, in the other branch 
th~ assessee was engaged in civil /works .::ontracts o.nly. 
As the assessee was not engaged in the construction, 
manufacture or production of any article or thing, 
the grant or inve~troen t allowance was not in order . 
The incorrect allowance resulted in a shor t levy of 
tax of R s. 47,124 in the hands of the assessee firm 
alone. The corresponding tax effect in the hands 
of the partners is yet to be ascertained . 

The Ministry of Finance have accepted the mis
take. 

(iv) Under the provisions of the Income-tax Act, 
1961, where the income of an assessee for any assess
ment year is not sufficient to absorb the investment 
allowa nce allowable on new plant and machinery 
owned and installed by on assess.ee in his business 
after 31 March 1976. the al lowance has to be res
tricted to such amoimt as is sufficien t to reduce th~ 
total income to 'nil' and any portion of the invest
ment allowan.ce which remains unabsorbed shall be 
carried forward to the next assessment for set off. 
Where the assessee is a registered firm , any business 
loss which cannot be st>t off against any o ther in
come of the fi rm wo11ld be apportioned between the 
par tners of the firm for set off a nd carried fonvard 
for set off. H oweve1 ~ the unabsorbed investment 
allowance is not so eligible to be allocated to the 
partners but shall be carried forward for set off in 
later assessment .years. 

In the case of two registered fi rms, the assessing 
officer determined the losses for the assessment years 
1983-84 a nd 1984-85 at R s. 1,70,710 and 
R s. 3,61,170 respectively which included unabsorbed 
investment allowance of Rs. 1,23,149 and Rs. 1,79,270 
respectively. T hese losses incJuding tbe investment 
allowance were allocated to the partners. The mis
take in allocating al o the unabsorbed investment 
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allowance ,instC'ild qf carrying forward the investment 
allowa1!ce in the hands of the fi rms themselves res
ult_ed in a potential short levy of tax of Rs. 43,264 
for the assessment years 1983-84 and 1984-85 in 
the h ands of the partners. 

Both the assessments were checked by the inter
nal audit party of the department but the mistakes 
were not noticed by it. 

I n another case of a registered firm in the assess
ment for the asst'.ssment year 1982-83 (completed 
in October 1982), t he unabsorbed investment allo
wance of R s. 1,24,1°61 was similarly allocated to the 
partners instead of being carried forward i.!l the handc; 
of the firm resulting in short levy of 'tax of .Rs. 30,661 
in the hands of the partners. 

The Ministry of Finance have accepted the mis
take. 

3.18 Mistake in the allowance of depreciation, invest
ment alJowance and development rebate 

( i) Under the provisions of the Income-tax Act, 
196 l , depreciation, initial depreciation and invest
ment allowance etc., are allowed with reference to 

· the actual cost of the assets to the assessey reduced 
by that p ortion of the cost thereof. as h~s been met 
directly or indirectly by any other person or autho
rity. T he Central Board of Direct Taxes clarified 
in March 1976 that the subsidy received from the 
Central Government for establishing industrial units 
in selected backward areas constitute capital receipts 
in the ha nds of _the recipient and as such the grant 
made in relation to acquisition of assets, would have 
to be reduced from the cost qf th~ assets for the pur
pose of allowing depreciation etc., on such assets. · 

(a) An assessee firm engaged in the manufacture 
and sale of plywood, received a central subsidy of 
Rs. 4,22,520 towards . the cost of its assets in the 
previous year relevant to the assessment year 1983-84 
but in com puting depreciation and investment all~

wance on the assets in the assessment m::.de in May 
1984, the subsidy was not deducted from the value 
of the assets. Omission to do so resulted in excess 
allowance of depreciation. extra shift allowance. ad
ditional depreciation and investment allowance, to 
the extent of R s. 4,22,520 in all ·and a short levy of 
tax of R s. 3,42.434 including interest for late filing 
of the return and short payment of advance tax in 
the hands of the firm and its partners. 

--
I 
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TI1e assessment was checked by the internal audit 
party of the department but the mistake was not 
noticed by it. 

The department has accepted the mistake. 

'n1e comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) In the case of a co-operative society, running 
a spinhing mill, a part of the cost of plant and 
machinery was met by subsidy a mounting to Rs. 15 
lakhs received from the Industrial Finance Corpo
ration of India ip. the previous year (ending 30 June 
1979) relevant to the assessment year 1980-81. The 
machinery was, however, put to use during the ac
counting year 1980-81 relevant to the assessment 
year 1981-82. Accordingly, in computing deprecia
tion and investment allowance for the assessment 
year 1981-82, in F·ebruary 1984, the said sum was 
required to be deducted from the cost of the assets, 
which was not done. The omission resulted in ex
cess allowance of depreciation of Rs. 1.5 Jakhs and 
invesrhent allowance of Rs. 3.75 lakhs. Consequently, 
unabsorbed depreciation al1owance and investment 
allowance was computed iii. excess by Rs. 5.25 Jakhs 
with potential tax effect of Rs. 2,26,600 when adjusted 
against income in subsequent years. 

The departml!nt has accepted the objection. 

The coinrnents of the MinistTy of Finance on the 
paragraph are awaited (December 1986). 

( c) In the previous years relevant to the . assess
ment years 1980-81 and 1982-83, -a registered firm 
receiv.ed a cash subsidy of Rs. 4,93, 196 in two in5-
t-alments i.e ." Rs. 4,6·1,366 in asse~sment year 1980-8 l 
and Rs. 31,830 in assessment year 1982-83. This 
amount was however, not deducted from the cost 
of plant and machinery for the purpose of computing 
the depreciation allowance admissible in the asesss
ments for these assessment years complet-ed in March 
1983 and March 1985 respectively. Further, dep
reciation on plant and machinery was claimed and 
allowed at ·fifteen per cent. As the machinery used 
in solvent extraction plant did n~ fall under any of 
the categories for which special rates of depreciation 
are prescribed in the Schedule to Income-tax Rules 
1962, depreciation at the normal rate of ten p :- ; 
cent only was admissible. 

The mistakes in computing depreciation allowance 
in assessment year 1980-81 resulted in excess carry 
forward of investment allowance to the extent of 
Rs. 2,64,464 with a potential tax effect of Rs 71, 123. 
Excess grant of depreciation had the effect of re
ducing the business loss apportioned among the part-

s; 17 C&AG/ R6-24 · 
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ners to the extent of Rs. 3,51,085 and Rs. 1,05 ,112 
respectively, in the assessment years 1981-82 and 
1982-83. 

The commeJ1ts of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(d) In the assessment of an individual for the 
assessment ye-ar 1979-80 completed in September 
1982, a deduction on account of depreciation and 
investment allowance was allowed. on the actual cost 
of the plant and machinery without reducing it by 
the amount of central subsidy of Rs. 1,19,118 rece
ived by the assessee. This resulted in excess allo
wance of depreciation and investment allowance of 
Rs. 35,736 and Rs. 29,779 respectively. This, toge
ther with another minor mistake in the computation 

of depreciation of Rs. 1,425 resulted in under-assess-
ment of income of Rs. 66,940 and a consequent short 
levy of tax of Rs. 63,895 including interest for short 
payment of advance tax. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awa ited (December 1986). 

(ii) In the computation of business income of an 
assessee, the Income-true Act, 1961, provided ( upto 
31 May 1974/ May 1977) for grant of development 
rebate in respect of plant and machinery installed 
for use in his business at the rates specified in the 
Act. Further development rebate wou ld be allowed 
only if the assessee furnished the prescribed parti
culars in respect of plant and machinery installed -and 
put to use and debited 75 per cent of development 
rebate allowed to the profi t and Joss account of th~ 
previous year in which deduction was allowed and 
credited it to a reserve account called 'development 
rebate reserve account'. The right to development 
rebate already allowed would be lost if the 'reserve 
so created' is utilised during a p~od of eight years 
following the said previous year except for the pur
pose of business of the undertaking. A distribution 
by way of dividend or profits or remittance outside 
India as profits or for the creation of any asset out
side India would not, fo,- the purpose be treated as 
utilisation for the business of the undertaking. 

During the previous year ended 31 March 1972 
relevant to assessment y.ear 1972-73 , an assessee 
(a registered firm) Jrnd created a development re
bate reserve of Rs. 1,09,078. During the previous 
yeaT ended 31 March 1980 relevant to a·ssessment 
year 1980-81 , the assessee transfierred a sum of 
Rs. 1,07,208 from the development rebate reserve 
account to the profit and loss account. As the re
serve was transferred ·_to the profit and Joss account 



before the expiry of eight years, the developl!lent 
· rebat~ originally allowed was required to be with
drawn. This was not done. Omission tu do so 
resulted in excess carry forward of loss by 
R s. 1,09,078 and a short levy of fax in the hands 
of the partners ~t Rs. 81,307. -

The department has accepted the objection. 

The comments of the Ministry of' Fin'ance on the 
paragraph ~re -awaited (December 1986). 

3.19 Irregular caqy forward and set off of unabsor
b~d . development rebate 

Under the Income-tax Act, 1961 prior to intro
duction of scheme of investment allowance through 
Finance Act 1976 effective 1 April 1976, develop
ment rebate was allowable in respect of new machi
nery plant installed by an assessee and wholly 
used for the purpose of his business oi: profession. 
If the total income of the assessee falls short of the 
full amount of the development rebate allowable, the 
unabsorbed development r~bate is carried forward for 
adjustment against the income of' the succeeding 
eight assessment years. Similar provisions exist for 
carry forward and adjustment of depreciation, in
vestment allowance and business Joss. According to 
the circular of the ·central Board of Direct Taxes 
issued in July 1976: such carry forward allowance 
and l~sses, have to be allowed in a given order of 
priority viz., current depreciation, carried forward 
business loss, unabsorbed depreciation, unabsorbed 
development rebate, current development rebate, un
absorbed investment allowance and current invest
ment allowance. 

The total income of a co-operative society. for the 
assessment years 1980-81 and 1981-82 was deter
mined as 'nil' in the assessments completed in March 
1983 and November 1983 respectively after set off 
of carried forward amounts. The assessee had been 
incurring losses and had been carrying forward the 
same for adjustment against the profits of later ass-

.essment years. It was, however, n9ticed in audit 
in June 1984 that the business losses and the other 
unabsorbed amounts like depreciation, development 
rebate and investment allm~_ance of the various years 
werie adjusted in the chronological order in the ass
essment years 1975-76, 1980-81 and 1981-82 instead 
of in order of priority in wh1ch they were required 
to be adjusted . Had the correct o_r:der of priority 
been followed, the unabsorbed development r.ebate 
aggregating to R s. 12,87,495 relating to the assess
ment years 1971-72 tn 1973-74 would not be avail
able for adjustment ur:to the assessment year 1981-82 
(the last of the eight succeeding asse;:;ment years 
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provid~d under the Act) during which the develop
ment rebate relating to the relevant assessment years 
could be carried forward. This resulted in irregular 
'\djustment of the development rebate amounting to 
R s. 12,87,495 in fhe c.ssessment years 1975-76 and 
1980-81. 

The Ministry of' Fmance have accepted the mistake. 

3.20 Incorrect computation of capital gains tax 

(i) Under the provisions of the Income-tax Act, 
I 961, as applicable upto the assessment year 1982-83, 
where a capit-al gains a1'ises from the transfer of a 
house property owned by the assessee and used main
ly as a · residence by him or his parents for the two 
years immediately preceding the date of transfer, and 
the assessee has, withm a year before or after that 

date purchased or has within a period of two years 
after that date conc;tructed another house property 
for the purpose of hi'> own residence, theP the ex
cess, if' any, of the capital gains over the cost of 
the new house property alone is chargeable to tax 
as income of the pre\.ious year in whic!1 the trans
fer took place. According to the instructions issued 
by the Central Boar~ of Direct Taxes in August 
1977, the relief was available only to an individual 
transferring the hou-;t: property and not to a Hindu 
undivided family. Jt has been judicially held (July 
1 ~78) that the relief is not available in respect of 
house property tra~')fr rred by a Hindu undivided 
family. 

(a) A Hindu undivided family sold a house pro
Dt:'rty in J_uly 1978 cr.d earned a capit ii gains of 
R'. 3,38,000. T iie c;ssessee claimed the capital 
gains as exempt from tax as he had purchased ano
ther house for Rs. 5,50,000 within one year of the 
s:!Je of property. Tite assessment of the assessee for 
the assessment year 1979-80 was completed in 
l\·fc.rch 1982, in a ~•·mmary manner acl:epting the 
inconie returned.. The assessec being a Hindu un
divided family, no exemption was to be allowed on 
the capital gains. 1 his mistake resulted in under 
assessment of income of Rs. 3,38,000 ·and a short 
levy of tax of R s 1,75,760. 

The Ministry of .i- in<J nce have stated that rht: ass
essment in this case w:.:s made in a summary manner. 

(b) The capit ~:l gain amounting !o R s. 1,19 ~94 
which :lrosc on th e sak of an old house a:trl scme 
land by a Hindu undivided family in the assessment 
ye::tr 19<32-83 asse«sed in :March 198:5, was riot brnught 
Lo tax by tbe z.sscssing officer 011 the ground that a 
new residl!ntial house Ind been purchased within the 

1 
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prescribed time. The assessi::c . being a Hindu un
di\•idcd family was nN entitkc! 10 the relid from 
c:ipital gains. The incorrect relief ~:!lowed re~a lt.:ct in 
under-<!Ssessment of income by R s. 1,04,676 and short 

levy of tax of R s. 69,086 . 

The M in istry of Finance have accepted the mistake. 

(c) An individual sold his land tl&,.2.regati n }~ a total 
area of 11 .16 grounds and a residential house thereon 
for a wnsideratinn ')f R s. 10.80 lakhs during th(; pre
vious Far rdevant to the asse.~smeP.t year 1982-83. 
The consideration was invested in the purchase of a 
new house (Rs. 8 ]akhs) and savings c~rtificalcs 

(Rs. 2.75 lukh~). Jn the assessment compl~ted in 
March 1985, tJ·,e cap\tal gain \Vas c'omputcd at 
Rs. 9,40,000 and the excess of Rs. 1,40,000 over the 
cost of new house \'iz., Rs. 8 Jakhs was asc;e~ ·;ed to 
tax as long term capital gains. 

The wealth··tax a:-.ses<;mcnt 1ccnrds of the as~esse:, 

however, disclosed that for the purpose of le vy nf 
w~lth-tax, the d.:partment had determined the 
excess lan<l held by the ass::: ~« ~·e as 8.43 grour:ds, 
after d educting the spac~ occupi~ d by building as per 
the floor space index. As the exemption under the 
Income-tax Act , was applicable to the capital gains 
arising on the sale of a residence and not on the 
sale of vacant i'and, the capital gains attributable to 
the above land viz. , Rs. 4,70,000 was taxable. The 
incorrect grant of exemption resulted in short levy of 
tax of Rs. 1,60,875 . 

The comme-nts of the Minist ry of Finance on the 
paragraph are awaited (December 1986) . 

(d) \Vhen the new house property is transferred 
within a pi:!riod of th ree ye::lrs from the date of its 
purchase or construction, the amoun t of capital gain 
arising therefrom, together wil h the· amount 'of capi -
tal gains exempted earlier wilt be chargeable to tax 
in the year of sale of the new hou5e propert:1. 

An individual, during the previous year relevant to 
the assessmcµt year 1978-79, scld hi!i residential house 
constructed at a cost uf R s. I ;o 1,629 in November 
1974 for a considera tion of R s. 2 ,50,000. As the 
assessee completed the construction of a new house: 
in D ecember 1979 at a ·total cost of Rs. 1,51,000,' the 
capital gain 'Of R s. 1,48,371 arising ou t of the trans
fer 'of t!ie house property was c;xcmpted from tax in 
the assessment year 1978-79. Audi t scrutiny reveal
ed (November 1983) that the : 1 sses~ee sold the :Jew 
.house also in D ecember 1981, for a consideration of 
Rs. 2,00,000. Though the new house was sold within 
the prohibited period of th ree years of its acq uisition , 
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neither the assessee returned the capital gains nor tht! 
assessing ('fl'cer considered the capital gain together 
with the capital gains exempted earlier for taxation 
in the assessment year 1982-83 . The omissi•on n~

sulted in non-assessment of short-term capital gain of 
Rs. 1,97,371 and a short levy of tax of"Rs. 1,07,384. 

The Ministry of Fi1rnnce have stated that the assess
ments in this case was completed under the summary 
assesments scheme. 

(e) An assessee sold his house property in Nov~m
ber 1978 for a consideration of R s. 3,80,000 and 
purchased another flat for .Rs. 1,08,000 in Novembci 
1980. While completing the assessment for the 

assessment year 1979-80 in March 1982, the assess-
ing officer disallowed the assessee's claim for exemp
tion from capital gains tax in respect of the sunt of 
Rs. 1,08,000 on the ground that tl-'e house property 
which was sold was not wholly used by the 1.1ssessee 
for his residence. The claim for exemption was, 
however, allowed (August 1982) based on -appel
iate orders, though the ass·.:>sce had purchased the 
flat oHly in Novemb::r 1980 af ter the expiry of the 
period specified under the Act, the fact of which wa~ 

also not brought to the noti<;:e of 'the appellate autho
rity. The irregular exemption allowed resulled in 
llnder-a'lsessment of income by Rs. 1,08,000 and a 
shor't levy o( tax of R s. 86,690. 

The Jepartment has accepted the objection 

The comments •of the Ministry of Finance on i.h:: 
paragraph are awaited (December 1986) . 

(f) Jn the previous year relevant to assessmem y1?ar 
1981-82, an assessee bad sold h is house property for 
Hs. 1,20,000 and purchased a new flat in M ::iy 1980 
for Rs. 1,40,000 -and claimed exemp tion of the 
<:apital gains of R s. 52,965 which was allowed by tht· 
department. The assessee sold this new flat in 
Octoccr 198 1 i.e., within a period of three yenr.> of 
its purchase, as such the capital g:iin a lready exempt
ed shculd have been taxed. W!1;1e completing the 
a~sessment for t!le assessment year i 982-83 in D::-cem
bl.!r 1983, in a summary manner, t!1e said capital gain 
was, however, not suhjected to tax. The 'Omis<>ic n re
sulted in un<ler-assessment of short term capital gain 
of Rs. 52,965 involving short-levy of tax of Rs. 31,327. 

The department has accepkd the mistake. 

The comments of the Ministry of Finance oo th t: 
paragraph are awaited (December 1986) . 

(ii) The Income-tax Act, 1961, provides that the 
income chargeable under the he3d "capital gains" 
shall be conipllted after deductir:g from the full value 
of the consideration for tran sfer of the capirnl asset, 



the expendi ture incurred wholly and exclusively in 
connection with the t ransfer and the cost of acquisi
tion of the capital as>et and improv'Cmen t there'o. 

Th e cost of improvement includes expenditure of a 
capital nature and no t the cost of furniture, fixtures 
and fi tt ings. 

(a) Au'" ind ividual purchased a p roperty located in 
a ci ty in D .::cember 1% 0 for Rs. 3,50,000. The pro
perty was vacant througho~1i: the C'akndar year 1981 
and was let out on rl.!nt in January J 982. In J une 
1982 wi thin a pcrio<l of six months, the assessce sold 
the property fou a sum of Rs. 8 lakhs and retum ed 
a capital gain of R s. 71,000 for the assessment year 
1983··84 · after deducting, in tl.!r alia , from the cons i·· 
dt:ration, a sum of Rs. 2,16,0tlO towards " tenancy 
vacancy" expenses. l n ~he assessment for the assess
ment year completed in March · 1'985, the assessing 
officer als-o allowed the claim. As the expenses did 
no t repr~·si:n t expcnditur~ wholly and exclusively in
curred in connection with the transfer and no tenancy 
rights was possible in a period of si:X'. months, the 
allowance of icnancy charges l)f R s. 2,16,000 w::i:; 
incorrect. This resulted in under charge of tax o f 
Rs. l,36,770. 

The comm~nts of the Ministry of Finance on the 
paragraph arc awaited (December 1986). 

(b) In tht: assessment for the assessment yr:::1r 
1982-83 compk.ted in March 1985 of an assessee a 
long-term capital gain of R s. 2,43,000 on the sale 
of a .flat was assessed to tax. The cost of acquisition 
uf the fla t for the purr ose of capita l gains was shown 
as R s . 1,90,000. Frori ~ t h~ copy of the purchase 
agreement it was se.:n that the previous owner of the 
fia t hacl fully furnished the! _ flat a11cl had renkd it out 
together with furniture, fixtur~s and fittings at a 
mont hly r t:r.t of Rs. 2,000 for the 11at and R s. 1,000 
for the us.:! of the furwtu re C'lc., and the assessee had 
purclrnsr.d the fia t a long with the furniture fixtures 
~~ fitting<; for Rs. 1,90,0CO. As the cost ~ acq u\
"1twn does. not incl11de tbc c..:ost of furniture, iixt~re:; 
ind fitt ings, the ~ame should !;ave been excluded if' 
arri~iog at the rc.:al cost of a cquisi tion. T he cos~ of 
furnt tun :, fixtures and fit tings was no t availabl· 
sep ara tely in the records. On a pro-rata basis th~ 
cost of acquisirion of the fiat withcu t f trrniturc fix t t -

d fi . ' I 
r~s a n lt l!nl!s would be R s 1 ?6 667 and th . t 

7 . ,- , c 11e 
long term capital gains on the basis of this cost would 
b~ Rs. 3,51,250 as against Rs. 2,43,000 returned by 
t ne assessel! and asse~sed. 1ncorn.:ct computati0n nf 
the long. term capital gains rcsulti:.d in underassess
ment of . rncome of Rs. 1,08,250 and a consequent 
~hort-levy of tax of Rs 1 00 '736 1·nclud ' · · • , · m g m terest 

, 

1 7~ 

for la1 e filing- · >f the income-tax return and for not 
filing an estima tt: of advance tax payable. 

T he depar tment has acceptt:d the ohjection . 

The c'omments of the Minist ry ot Finan.ce 011 the 
paragrap h are awaited (December 1986). 

I c) While working out th.c capital gains arising on 
ihe sale of a house proper ty for Rs. 3,33,000 in 
Dt.!cem ber 1981. in the! ass~ssment of an individual 
for the assessment year 1982-83 completed in F ebru
ary 1985, the assessir 1~· officer aIJiowed a deduc
tion of R s. 2,74,350 as cost of acquisition of the ,pro
perty based on the va1uation report as on 31 M arch, 
197 1 fi led by the asscssee along with the return. I t 
wns n0tic:ed in audit (Au~ust 1985) th at the actua l 
cost of acquisition of the prorcrry amounted to 

R s. 84,520 (R s. 77,420 cost of building plus Rs. 7,100 
cost of plo t) as per the valuation report filed at the 
time of first ass~ssment to propr:rty income. T he in
correct adoption of ccst of acqui~i tion resulted in 
excess allowam·e of deduction of R s. 1.89,830 in-
110lving short-levy of tax of R:;. 9 !.303 Including ir,Ltc
rt:st for belated fi ling of return and short paymeut of 
a•j vaDce tax. 

The department has accepted i!ie objection . 

The commen ts of the Ministry o~· Finance on th;: 
pargraph are awaited (December J 986). 

(iii) Where a capital gain arises to a n individual 
from the t ransfer of any long term capital assets, b eing 
a residentia l house and the assessee bas within a 
period of one year before or after the da·te of tilar.>fcr 
purchased, or has within a period oi three years after 
th~ t date, cons tructed a resid~n tial house, the capita l 
gains tax shall be charged only on the excess, if :mv, 
of the capital gain o \·.:r he purchase price or cost ~f 
construction. T his p'osition applies in case where:: 
lhe individual cnmpktei the· p •Jrcha5e or construction 
of . the house in the previous year in which the capital 
gain arose but where the purchase or construction is 
<le~ayed be~o~d. ~hat year, no exemption from cap!tal 
gmns tax ts m1t1ally allowed in the asse~ment com
pleted for that year. Th~ Board bas clarified in Sep
tember 1973 tha t in cases of delay as men tioned above 
the assesse~ should d isclose the capital gain in the 
reforms of mcome of the rplevant year. 

In the assessment of an individual for the assess
ment year 1984-85 completed in November 1984 
in a summary manner, the sale proceeds .of 
resid~nt:a l b uilding sold for Rs. 4,70,000 by 
he~ m N ovemb er l 983 was not considered for capital 
&ams ta x for the reason t hat the usses ee had indic11t
cd in the return her in tention to ut ilise the sale pro-

-
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<.:eeds foi: the con5trnction 10f a residential propt rty 
within three years from the date of sale and claimed. 
exemption of capital gain. As there is no provision 
in the Act to exempt capital gains on the ba;>is of 
mere intention to comply wirh the 1equirements of 
Jaw, the capital gain shou"ld have been taxed for 
1984-85 and la ta, .the assessment ~bould have been 
rectified on fulfilment of the prescribed conditi';:ms. 
Th:e incorrect allowance of exemption of capital gain -

.resulted in short-levy of tax of Rs. 1,34,484 including 
interest for delay in filing ·of returns. 

The Ministry of Finance have stated tbai the assess
ment in this case was completed under the summary 
assessment sr.hemc. 

(.iv) Under the provisions of the Income-tax · Act 
196J., a ny profits and gains arising from the transier 
of a capital asset are chargeable to i11con:re-tax unde.r 
the head 'capital gains'. Capital gains are computed 
by dt:ducting from the full valut: of the considtration 
J:l)cei¥ed, the cost 9f acquisition of the asset including 
t!:ie cost of any improvements thereto and the expen
tliture incurred wholly and aclusiveJy in connection 
with the tran_skr , F0r this purpose, where the capital 
a.sset transferred, became the property of the assessee 
before 1 January 1964, the assi.:ssce is given the option 
of adopting the fair market value of the property as 
on 1 January 1964 as the cost. of its ac;quisition. The 
Act further provides for the tx..:mption of the amount 
of capital gain fully from tax, if the entire net consi
deration received as a i::esult of such transfer is in
vested or d i::p'osited in ~ny of the 5pecified assets 
wjthin a: period of six months from the date of ;uch 
transfer. If only a part of the: net consideration is so 
in.vested or dep'osited, a proportiouate pan of th\; 
capital gain would be exempt fr~m tax. 

(a) In the assessment cf a Hindu· undivided familv, 
for the assessment year 19 78-7Q completed in Ap;il 
1981, for computing capital gains arising from the 
sale of a capital asset for Rs. 10,00,000 acquired 
before 1 January 1964, deemc;d cost of acquisiti011 
was taken at R s. 8,20,000 by the assessing authority. 
Howeve::r, in wealth-tax appeal l"Uscs of the assessce 
for tbe assessme-nt years 1964-65 and 1965-66, the 
Appellate Tribunal had d:!krmined its market valu::: 
at Rs. 6,7i,OOO. The inccrn:ct adoption of the fair 
mark:-<:t valu~ of tl.:e asset as on 1 January, 1964 by 
foe assessing autho1ily resulted in n'On-charging ,,f 
€apital gainb of R s. 1,43,000 and consequent shor~
levy of tax of R s. 80,903. 

The Ministry cf Finance have accepted the 
mistake. 

lb) Jn tb:e assess111ent of an individual for t!w 
assessment yem 1982-83 (assessed in F ebruary 1983) 

·the ca-pita! gains arising from sale of a · house site was 
computed a t Rs. 2,69,400 taking t.he fair market valu~ 
of land as on 1 January, 1964 as Rs. 1,87, 110 at 
R s. 35 pe.r square yard. The <i~sessmcnt records dis
closed that the assessee had earlier sold in June 1970, 
another portion of the same si te e1ea~uring 400 square 
yards at R s. 13 per square yard. - The value of the 
site in 1964 has necessarily to be far less than Rs. 13 
per square yard. Even if the rate of R s. 13 per square 
yard is adopted as the .fair market v~lue as on 1 
January 1964, the capital gains worked out to 
Rs. 3,62,612 as against R s. 2,69,400 adopted. This led 
to a short demand of ·tax ·o~ Rs. 61,466. · 

The Ministry of Finance have accepted the mis
take. 

(c) During the previqus year relev.ant to the as
s-ess.ment year 1979-80, an individual sold land mea
suring 2.14 acres with buildings thereon for a 
consideration of Rs. 14 lakhs and was assessed on 
a capita] gains of Rs. 17 ,143 in the assessment com
pleted in Nov·ember 1984. The asscssee had depos
itcc.l Rs. 12 lakhs within the specified perioo out of 
the above sale consideration in nationalised bank 
for a period . of five years and three months and 
had comp~ted the capital gains a~ R s. 1,20,000 esti
mating at bis ·option the value of the property (acquired 
prior to 1 January 1964) as on l January 1964 at 

· 40 pe r cent of the balance amount of sale consider.t
fon of R s. 2,00,000, which was accepted by the 

· assessing officer. 

T11is was not cqrrect as the estimated cost of ac
quisition cannot be based on the balance of net 
consideration retained by the assessce and the capi
tal gai.n has to be arrived at by deducting the cost 
of acquisition from the full · value of the considera
tion. On the basis of the value adopted in the wealth
tax ·assessment of the assessee for tbe asset ·as ·on 31 
March 1964 viz., R s. 3,06,800 and assuming the 
cost as on 1 Janu~ry 1964 as Rs. 3,00,000 tlie capi
~al gain .would work out to R s. 1,57,000 instead of 
Rs. 17 ,143 as assessed. The mistake resulted .in 
under-assessment of capital gains by Rs. 1,39,850 
and a short levy of tax of Rs. 61,180. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
·paragraph are awaited (December 1986). 

(v) Where tlie capital asset becomes the property 
of the assessee on any distribution of assets on the 
total or partial partition of a Hindu undivided 
family, the cost of acqµisition of the as-set shaU be. 
docmed ro ·he the cost for which the previous owner 
c f the property acquired it, as increased by the cost 



of any improvement of the asset incurred or borne 
by the orevious owner or the asscssee as the case 
may be. 

During the previous year relevant to the assess
ment year 1982-83, a Hindu undivided family sold 
a plot of land for Rs. l ,79,050. The asset had been 
acquired by the assessee on a partition of ·another 
Hindu undivided family in September 1978. In the 
deed of partition , the value of the asset which was 
acquired in exchange of another property v.-as shown 

·as Rs. 30,000 which should have been taken as 
the cost of acquisition while computing the capital 
gains in respect of the property in the assessment 
for the ass<:_ssment year 1982-83 completed in 
March 1983 in a summary · manner instead of 
Rs. 1,50,000 as claimed and a::ceptcd by the as
sessing authority in this case. Incorrect computation · 
of capiral gains resulted in short-levy of tax of 
Rs. 68,877 including interest -for the belated filing 
of return . 

The department has accepted the objection. 
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The comments of the Ministry of Finance on the 
the pnragragh arc awaited (December 1986). 

3.21· Omission to levy capital gains tax 

(i) Under the provisions of Income-tax Act, i. 961 , 
any profits or gains arising from the transfer of a 
capital asset are chargeable to income-tax under the 
head· "capital gains". For the purpose of computa
tion of capital gains the term ' transfer' has been! de
fined to include sale, exchange or relinquishment of 
an asset or exting wishment of any right therein. How
ever, the Act also provides that the distribution of 
assets among the partners of a firm on its distribution 
or vice versa does not amount to transfer arid, there
fore, does not attract the capital gains tax. It bas 
been judicially held (September 1985) that if the 
transfer of the personal asset is merely a device or 
ruse for converting the asset into money whi~h would 
remain available for the benefit of the assessee with
out liability to income-tax on a capital gain, it is open 
to the income-tax authorit ies to go behind the tran
saction and decide the issue of capital gain with 
reference to certain tests laid down therein for deter- · 
mining whether a transaction is a sham or an' illusory 
transaction (156 !TR 509 SC) like the real need for 
the capi~al contribution, whether the personal asset 
was sold by the partnership soon after transfer etc. 

. In yet another case the Supreme Court has ruled 
(April 19.85) that tax planning may be legitimate pro
vided it is within the frame-work of law and that 
~ol_ourable devises cannot be part of tax planning and 

. ft 1s wrong to encourage or entertain the belief that 

.it is_ honourabl~ to avoid the payment of tax by re
sortmg to. dubious mean's ( 154 ITR 148 SC). 

A firm constituted in January 1980. by two partners 
with equal shares admitted to partnership a third 
partner in June 1982, a private limited company in 
which one of the partners of the firrr.. had fifty per 
cent share as a director. The · firm was dissolved in 
November 1983 and tbe third partner (the private 
limited company) took over the entire business of 
the firm. On the date of dissolution· the assets of 
the firm were revalued at Rs. 37,11,600 as · against 
the book value of Rs. 24,55,123. No capital gain 
was however, returned as according to the letter of 
the law there was no transfer. However, by adopting 
the ruse of introducing a company as a partner and 
later on d issolving the firm within a short period to 
enable the company to take over the firm's business, 
the other two partners ensured accretion of conside
rable wealth · to themselves without any liability to 
capital gains tax. As the Supreme Court had refused 
judicial benediction to such colourable devises as tax 
plann ing the transaction should be regarded as a 
transfer and the difference Rs. 12,56,477 between the 
value of the assets credited to the company's accounts 
and. the book value should have been treated as 
ca~1tal gains. Omission to b1iug to charge the capital 
gam resulted in non-levy of capital gains tax of 
Rs. 5,57,082. 

The comments of the Ministry of Finance on the 
paragraph arc awaited (December 1986). 

(ii) Under the provisions of the Income-tax Act, 
19~1 , any profit or gains arising from the transfer of 
capital asset effected in the previous year shall be 
ch~r~eable to income-tax under the head 'capital 
gains and shall be deemed to be the income of the 
pr~vious year in which the transfer took place. Capital 
g~m on the transfer of a capital asset is computed 
w1lh reference to the cost of acquisition of the asset 
or where the capital asset became the property of the 
asscssec before 1 January 1964, at the option of the 
assessee, the fail- market value of the asset as on that 
date. Where compensation was awarded subsequent 
Lo the year of transfer !n respect of assets acquired 
under any law, the department is empowered to issue 
a revised order wi thin the specified tin:e limit to 
bring to charge in the year of transfer, the quantum 
of compensation which does not enjoy exemption. 

(a) In the case of an individual, lan d measuring 
44.l 1 acres was acquired by the State Government 
the possession .where of was taken· over by the Land 
Acq~isition Officer on 5 January 1972 i.e. during the 
prev10us year relevant to the assessment year 1972-73. 
The compensation of R~ . 3,56,235 in respect of the 
acquisition of the land was however, awarded in July 
1978 i.e. during the previous year relevant to the 
assessment year l 979-80. The assessee returned a 

l 

.... 
' 
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capital loss of R s. 1, 765 in the return of income for 
the assessment year 1979-80 after deduction of 
Rs. 3,53,000 as the fair market value of the land on 
I January 1964 and R s. 5000 as the statutory deduc
tion. The fa ir market value ot the property on 
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3 l March 1976 as determined by approved valuer 
was Rs. 3,08,770 and ·>n this basis the fair Iliarket 
value of transferred land as on 1 January 1964 could 
not be more than·. R s. 2, 10,000 assumi.ng a rate of 
appreciation in value at 10 per cent of every three 
ye.ars. The capital loss as returned was, however, 
accepted by the assessing officer in the as,sessment or 
the assessment year 1979-80 completed in March 
1982. As the acquisition of land was made in Janu
ary 1972, the transfer of land would be deemed to 
have taken' place in tbe previous year relevant to the 
assessment year 1972-73 . The entire profits and 
gains arising from the transfer of cap'ital as.sets was 
accordingly chargeable to tax as income of the previ
ous year relevant to the assessment year 1972-73 in 
which the transfer took place. The department 
should have· considered initia tion of proceedings for 
levy of tax on' the income escaping assessment during 
the. assessment year 1972-73 after taking approval of 
the Board in accordance with the provisions of the . 
Act. Omission to do so resulted in income escaping 
assessment to the 'tune ·of R s. 2,26,350 involving a 
short levy of tax of R s. 1,77,557, besides non levy 
of interest of R s. 2,96,425 for non'-filing of. return. 
The penalty proceeding5 fer non filing of return are 
also to be quantified . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) Four persons jointly pntchased an estate 
comprising of land, buildings, sheds and other ins
tallation for R s. 1,10,700 on 17 December 1968 
and co!lsti tuted a firm on 17 January 1969 to derive, 
inter-alia, renal income from the properties. Jn the 
as<>essment for the assessment year 1970-71 com
pleted in January 1971 , tbe assessing officer refused 
registra tion to the firm on the ground that the firm 
had nN carried on any business during the year and 
assessed it as· an 'association of persons' . The rental 
income was, however, assessed in the hand of part
ners treating them as 'co-owners' under the specific 
provisions of the Act relating to the comoutation of 
ir:come from house property, where the ~hares an·. 
ckfinit.~ and ascertainable . TI1e assessee sold rhe 
prnperf1 l's .in August 198 1 for a consideration of 
Rs. 5,50,000. In the assessment of the assessee for 
the a!:~cssment year 1982-83 complekd in February 
I 984, the assessing officer taxed the long-term capi
tal ga1 11s of Rs. 4,40,000 ·arising from such transfer 
in the bands of each of the fo;r co-owners instead 

of in the status of association of persons. The omis
sion rt.~rnlted in short levy of tax of Rs. 91,896. · 

The M '.nistry of F inance have accepted the mis

take. 

( c) Jn lhe wealth-tax return for assessmem year 
1979-80, an individual disclosed that a bungalow 
bd ong111f; to him had been acq ti'.red by the State 
Govcrm1' cnt at an expected co5t of Rs., 2,07,000, 
the va:r e of which had all along bten disclosed by 
the assessee '1S R s. 65,000. The award for compen
sation· money (Rs. 2,07,410) had been finalised by 
the Land Acquisition Officer in D ecember 1977 
(though ll1L payment was made in June: 1930). Tht>s, 
assessable capital gains arising from rhe tran!.fer 
of capita! asset became due to the assessee in the 
rrcv ion ~ year relevant to assessm1:nt year 1978-79 . 
But, neiti.er the assessee sho·.vcd any capital gains 
in his return for the a_ssesment year 1978-79 (filed 
~in 12 l\L'J5l!St 1978) nor had !h~ department c<-.m
pukd the rnpital gams while ::om~Jkcins ~he assess
ment !n \ifarch 1981. Omission to bring the capital 
gains of Rs. l ,42,410 to tax resulted in under cha rg,· 
of tax of Rs. 56;652. 

The Min i .~try of Finance on h:we a.::cepkd the 
mistake. 

( iii) A registering authority app .~:.r.ted under 1 h~ 
Jndia n Rc,::istration Act, 1903, shall not r~gi~ter 
apy document purporting to transfer, assign, limit, 
or extinguish the right, title or interest of any person 
to or in any property valued at more than Rs. 50,000 
unless the person concerned produces before such 
authority, a tax clearance certificate from the Jncome
tax Officer to the effecr that such a person has either 
paid or made satisfactory provision for payment of 
all existing tax liabilities. 

A Hindu undivided family sold 3.25 a~es of land 
acquired in the previous year rel~vant to the assess- ' 
ment year 1976-77 through a family settlement in the 
previous year relevant to the assessment year 1983-84 
to two companies for a total sale consideratio~ of 
R s. 3.70 lakhs. The tax clearance certificates were 
issued to the assessee ( in M ay 1982 and July 1982) 
on the basis of ·a bank guarantee furnished by the 
assessee for a sum of R s. 30,000 towards the probable 
capital gains tax. However, neirher the assessee 
returned the capital gains for assessment in the 
assessment year 1983-84 nor did the department initiate 
assessment proceedings in this regard. The e-0st 
of acquisition of land being R s. 65,000 (at 
R s. 20,000 per acre as declared by t'he assessee in the 
wealth-tax assessment for the assessment _fear 1976-77) 
there was escapement of capi~l gains of Rs. 3,05,000. 
This resultc;d in. non-levy of tn of R s. 1,20,370. 



The Ministry of F inance have accepted the misfake. 

(iv) ·with regard to t'be National D efence Gold 
Bonds 1980, which mcrtured for conversion on 27 
October 1980, the Government of India, Ministry 
of Finance had clarified in September 1980 that 
transfer of the National Defence Gold Bonds after 
redemption would attract Capital gains tax and 
that for the purposes of computation of capital gains, 
the cost of acquisition of gold 'NOuld be the market 
value of the Bonds on the date of redemption. For 
this purpose, the deemed cost of such Bonds maturing 
on 27 October 1980 is to be taken at R s. 1,460 (per 

fen, grammes) as the market value, irrespective of the 

actual cost of the Bond. 

For tbe assessment year, 1982-83, o.n individual re
turned a short term capital loss of Rs. 18,415 on thl.! 
sale of gold receivc;d on National D efence Gold Bonds 
which matured for conversion on 27 October 1980. 
For working out the capital loss the cost price of 
the gold was taken a t Rs. 1,680 per ten grammes for 
2,500 grammes of the gold and at R s. 1,655 per· ten 
grammes 'fer 3052 grammes of the gold . Taking the 
cost 'Of 'acqufaition at R$. 1,460 per ten grammes, the 
market value of the bonds on the date of red;:mp
tion , the sa!e of gold should have resulted in a caf ital 
gain cf Rs. 96,099 instea cl of the i;hort tem1 caplt'11 
loss. of Rs. 18,415. Incorrect comp,utation of car:iLal 
gains resulted in short-levy of tax of Rs. 59,441, in
cluding interest for belated filing of the return. 

The Ministry of Finance have stated that the assess
ment in this case was completed under the summary 

assessment scheme. 

3.22. Mistakes in the assessments ot firms and partners 
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(i) Under the Income-tax Act, 1961, firms are classi-· 
tied into registered firms a nd unregjstered fu~s. A 
regi&tered fin:.1 pays only. a small amount of ti!:< on 
11~ income and the rest of •its income is apportioned 
am'Ong the partner;s a ncl iucludcd in their ind1v;du ::i l 
assessments. An unregistere<l firm pays full 1:ax on 

its total income. 

Where at the time oi completion 1' f the assi;.;.sml!nts 
of partners, the asse&smen: of the furn has Dl•t l' cen 
coiupleted and the final share income •of the paxtna s 
is not known. the assessments of the pai:;loers an: to 
be, completed by taking their share income from the 
firm on a provisional basis. Tn !'uch cases, the 
~scssrnents of the par1 m:rs arl.! to be revised ·;ubs.:
quently to ir.clude t '1e fi.,nal share income whc11 th ..-: 

a~:iessment of the finn is completed. For this purpose, 
the Income-tax OJiicers arc required, under the ins
tructicn$ of tbc Central Board of D!rect Taxes isslll.d 
in March 1973, to i:nai:ntain a 'register of cases of 
provisi011al share income' sc· that lhese c:ases :ire net 

omi tted to be rectified. The R ange Inspecting 
Assistant Commissioners were made responsible for 
ensuring that these registers were maintained properly 
and tliat the assessing officers adhered to the ttme limit 
prescribed by the Board, for rcc1 ification of the part
ner's cases vit., three ::r.onths from 1he date of rcc..:ipt 
of the intimation of th..: share income. The instruc
tions of the Board issued in July 1976 provide that 
th.: cases of pai:tners of a firm ~hooJd, as far a~ p0ssi
ble, be asse~sed in the same wardJcircle ~her.: the 
firm is assessed as to rcdl!ce the rectificati'cn work 
to tb t: minimum. No revisions of pa~tners' assess
ments can, hbwever, be done under the Act aft1:r 
the expiry of four ycurs from thl· rnd of the financial 
year in which the final order was pas~ed in the c<.:sl" 
of the furn. 

(a) In the income-tax assessmeI11 s of thre~ indivi
duals for thl.! assessment years 1977-78 ta 1980-81 
completed during ~arch 1980 and December 198'2 
the Income-tax Officer adopted the share income from 
a firm as Rs. 25,349, .Rs. Nil, Rs. Nil and Rs. 57,730 
in the· cases of each pr.rtner · for the four assessment 
years respcctivt>ly on a provisional basis. No entries 
were made ir. the prescribed register as required untlcr 
the execntivc instructions to watch timely completion 
of the revisions for adoption of 1he correct share in
come later. The firm's assessments were subsequent
ly completed in November 1983 in respect of th ;! 
assessment years 1977-78 to 1979-80 and in March 
1985 in respect of the assessment year 1980-81 when 
the correct !>hare income in respect of the three indi
viduals wac; <letermilled as Rs. 1,58,750, R s. 65,285, 
Rs, 1,96,166 and R s. 1,19,412 each for the foer 
assessment years respectively but no action was 
initiated to revise the partners' assessments corres
pondingly. The omission resulted in underassessment 
of income of R s. 4,56,534 each in the hands of the 
three individuals and a total short-levy of tax ot 
Rs. 7,57,737. 

The Ministry of Finance have accepted the mist'ake 
in principle. 

(b) While completing the assessments of aru mdivi.
dual fo~ the assessment years 1978-79 , 1979-8(' an:l 
1981-82 in March 1981, June 1981 and Jamiary 
1984 respect1 vcly, the assessing officer adopted the 
share income •Jf the assessce from a firm assessed in 
the same ward as R s. 38,511 , R s. 60,'177 and 

., 

-



Rs. 31,470 Uoss) prnvis1oually. 'In respect of aim1h·:r 
individual assessed in the same ward and also a 
partner in the i;ume .firm, the share income was adopt
,.d pr0v1sionally as Rs. 38,512, Hs. 60,179 and 
Rs. 31_369 (loss) for the assessment years 1978-79, 
1979~t!O and J 981-82 respectively complet'ed in Mar'C'1 
1981, Jane 19~ 1 and November 1'983. Audit .5crutiny 
(August 1985) revealed that t he~e cases w~te not 
watclwd through the rc;:giskr of cases of provisional 
share income for adoption of the correct share in
come, anc! as :a result no action was 1'aken to revise 
the partners' assessments S00n after the completion of 
the fitm's assessments fc.r the r.ssessment ye:us 
1978-79, 1979-80 aillrl, 1981 -!?2 in March 1981 , 
October 1984 and May 1984 respectively. The 
corner. share income caetermined Was 'Rs. 38,856 for 
the as:;essment ye-ar 1978-:?9 and Rs. 69,940 for the 
assessment )'ear 1rn9-80 in both the cases snd 
R s. 4,SS,592 in the first case and Rs. 5,41,392 tn the 
second case for the assessment year 1981-82. The 
omissi0n to revise the assessments to adopt the corr:.:cl 
share income resulted in a total short-levy of tax of 
Rs. 6,29.,449. 

The Ministry of Finance have accepted the mistak.re. 

~c) The income-tax assessments o[ a H indu 
undiv:ided familY of specified careg0ry, a partner in 
two registered fil'tns for the assessment years 1979-80 
to 1982-83, were completed in March 1983. The 
correct <>hare •ncome from the first firm for the -assess
ment ~ar 1979-80 was · a".lopted as Rs. 39,878 and 
from tl1e second .firm for the nsse! ~ment year 1930-8 L 
as Rs. 1,29,274. Hcwt}ver, for the assessment years 
1983-82 and J 982-83, share incomes were 'J)rovi
sinnally adopted as R s. 51 ,8'25 and Rs. 53,1:52 in 
respt:ct of !he first firm and Rs. 1,77,376 nnd 
R s. J ,79,604 in respect of the second firm. 'I he 
a~sessmt>nts c[ the fum for the al>st:.ssment ~ar'> 

1979-80 and 1980-81 were revised in F ebi:;uary 1984 
and Seotember 1983 and the 1egu!ar assessment:; for 
assessrMnt y~ars 1981-82 and 1982-83 wern com
pleted on various dates during tl1e period Fe.bwary 
1984 to March 1985, <ktamining tbe assessee's re
visea l correct share income from the first firm as 
Rs .. 50,899, Rs. 79,136 and R s. 83,034 in respect of 
the assessment years 1979-80, .1981-82 and 1982-83 
and from the second firm as Rs. J ,35,029, Rs. 4,23,040 
and Rs. 4,61,027 in respect of assessment y~ars 

t980-8J, 1981-·82 and 19R2-83 .. No action was, 
bc.;iwev&, taken by the assessing dJ1cer to con-esponu 
jngly .revise the assessee's share income for tht' Io:.ir 
assessm ::.nt years. 

Audit scrutiny revealed (May 1985) tba~ tihc 
assessment files relating to the partners and the t'wo 

S/17 C&AG/86- 25 

183 

registered firms, which wore dealt within a city ci1 ck 
ward till the complcticn n( the above as~-cssments, 

were transferred to a Central Circle ward in June 
1934, but the fact that the correct share income for 
the assessment years 19/9-SO and 1980-81 required 
1 evision and that only provisional 1:hare income had 

been adopted for the assessment yt>ars 1981-82 anct 
19!s2-R3 was not recordcc! in. the transfe"r memo fikd 
in the records nor was any entry recorded in th~~ 

·register of cases .of provisional ~hare income, wh1ch 
was ma intained only from 1984-85 onwards in the 
JJrevious ward. The procedural lapse resulted in 
omission to ~·evise the assessee's share, involving under 
asse~sment of rax amounting to Rs. 3,96,835 for the 
fc ur asses:;ment years 1979-80 to 1982-83. 

The Ministry of Finance have <1Ccepted the mi~
take. 

( d) ·The income-tax assessments of an assessee, a 
partner in two registere;d fii ms for assessment yea rs 
19 80-81 to 1982-83 were completed between August 
1982 and .March 1983 adopting ihe share income 
provisi'OnaJJy as Rs. 1,32,935 and Rs. 1,54,363 h r 
nssessment years 1981-82 and 1982-83 from th1.: 
..first firm and R s. 92, 738, Rs. 1,i 1, 15-7 and 
Rs. J,31,376 for assessment years 1980-81. 1981-8_' 
and 1982-83 respectively frc m the sc·cond firm. The 
assessments of the firms for the assessment vea rs 
1980-81 to 1982-8~ were completed on , ,arious d ates 
during the period October 1981 to M arch 1985. ]t 
was noticed (May 1985) that the a~scssment of ll'c 
first firm for the assessment years 1981-82 and 
1982-83 had been completed iu Ocrober 1981 and 
August 1982 respectively but the correct share income 
was n?t adopted in the partner's assessments completed 
lacer m March 1983. Similarly, in the case of the 
second firm for the assessment year 1980-81 the 
assessment .had already been completed in March l 982 
(revised in September 1983) but only provisional 
share jncome instead of tJ1e correct share income was 
adopted in the partner's assessment completed later 
in August 1982. No aGtion was also taken subse
quently to revise the assessments of the partner to adopt 
the correct· share income. It was also noticea that 
the assessment files relating to the partners as well as 
the two registered firms ·which were dealt within Citv 
Circle ward~ were t:'ansforrecl tc a Central Circle ward 
in June 1984. But the fact lhat only provisional 
share focome had been adopted in the partner's assess
ments was not recordl!d in •Jw tramJer memo filed in 
the records nor "~as any enrry recorded in the pro
visional share income register which was maintained 
only fror.1 19'84-8'5 onwards in the previous ward. 

The omission resulted in short levy of tax of 
Rs. 2 ,56,900. 
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The Ministry of Finance have accepted the mis!ake. 

( e) The assessments of three partners Clf a register
ed firm for the ass~ssment years J 975-76 to 1977-78 
were made between February 1979 and Marth l 9 80 
provisionally .Pending finalisation of assessments uf 
the firm. Assessments of the firm for the asse~s1rcnt 
year~ 1975-76, 1976-77 and 1977-78 were complctt:d 
in March 1980, February 1983 and June 1982 res
pectively but no action was taken by the asse~sir.;!j 

authority to revise a'ssessment of the partners for 
these years. Register of cases of provisional assess
ments was also not maintained. This resulted in 

short-levy of tax of Rs. 1.93 Jakhs. 

The department has accepted the objection. 

The comments of the Mini:,try of Finance on the 
paragraph are awaited (December 1986). 

(f) The assessments of a registered furn for the 
assessment years 1976-77 and 1979-80 were complet
ed in N~vcmber 1979 and January 1985 respectively 
but the share of the income of its two partners which 
was adopted provisionally in their assessments com
pleted in December 1984 for the assessment year 
1976-77 and in February 1982 and March 1982 for 
the · assessrttent year 1979-80, were not rectified till 
the date of Audit (N0vcmber 1985). This resulted 
in under-assessment of inc9me of Rs. 1,90,183 and 
short-levy of tax of Rs. 1,82,150 including interest 
for belated filing of _return and short payment of 
advance · tax. 

The Ministry of Finance have accepted the 1:1is
take. 

(g) The total income of an individual eonsisted of 
the share income from five firms and income f~·om 
other sources and for the assessment year 1982-83 
she. re!Hrned share of loss of Rs. 5,40,530 from (}ne · 
registered ,firm. Her assessment for . the assessment 
year 1982-83 was concluded in January 1985 as "not 
, asses.s~ble" wit~ reference to this loss adopted on a 
p~ov1S1onal basis. The income 0f the firm was deter .. 
rmned at 'nil' in the · assessment made on 25 March 
1 ?~5 as against the loss of Rs. 5,40,530 adopted pro
V<s10n:=tlly. However, even after a lapse of six m·om hs . 
(October 1985; no action 'was laken to rectify the 
~ssessmt>nt. of the panners. The provisional ·share 
mc?me. register prescribed by the Board was 2iso not 
:namtam~d by the Income-tax Clfficer. The mistake 
~esult~d m under-assessment C'f income of Rs. 2,96,-146 
mvolvmg a tax effect of Rs. J ,72,777. 

The assessmen·t was checked by the internal audit 
par~y of the department but the omission was not 
noticed by it. 

The department has• a.::cepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awai ted (December 1986). 

(h) The assessments of an individual, who was a 
partner in the firm, for the assessment years 1979-80, 
1980-81 and 1982-83 were con:pleted in March 1982, 
February 1983 and D~-cember . 1983 :tdopting his 
stare income from the firm provisionally at Rs. 95,330, 
Rs. 54,720 and Rs. 10,710 respectively as returned 
by the assessee. The assessments of . the firm (also 
assessed in the same ward) for the years 1979-80, 
1980-81 and 1982-83 were ~iubse.quently complet'ed 
in July 1984, March 1983 and March 1985 and the 
correct share income of the assessee from the firm 
for these years determined as Rs. 1,60,440, Rs. 99,381 
and Rs. 1,19,132 respectively ·but the assessments 
of the p artners were not revised. The omission to 
revise the assessments of the partner to adopt the 
correct share income resulted in an aggregate short 
levy of i:ax of Rs. 1,61 , 790 for the three assessment 
years. 

The Ministry of Finance have accepted the misl'ake 
in principle. 

. (i) The Income-tax [lsfessments of an individual · 
for the assessment years 1977-78, 197P-'79 and 
1980~81 were completetd during March 1980, March 
1981 and December 1982 respectively aoopting the 
share income from a firm 3 S Rs. 25}49, Rs. Nil and 
Rs. 57,730 respectively· on a provisional basis. No 
entries · were made in the prescribed register to watch 
timely completion of the revisions for adoption of 
the correct share income later. Irr the firm's assess
ments subsequently completed betwte~n November 
1983 and March 1985, the correct share inco~e was 
determined as Rs. 1,58,750, Rs. 65,285 and 
Rs. 1,19,412 respectively. However, no action was 
initiated to revise the partner's assessmenrs corres
pondingly. The omission resulted in total under
assessmem· . of income of Rs. 2,60,365 and a total 
short levy of tax of Rs. 1,20,031. 

The Ministry of Finance have ac~epted the mistake 
· in principle. 

. U) In tl~e case of an individual who was a partner 
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in a firm, the ass~ssments for the assessment years - ,, 
1977-78 to 1979-80 cnmpleted in November 1978 
and March 1982, on a provisional basis adopring the 
share income from a registered firm at Rs. 1,29,326, 
Rs. 44,511 and R s. 2,76,114 respectively were not 
revised although the assessments of the firm for the 
three assessment years had been completed subse-

. quently in March 19.83 allocating to the assessee 
the correct share income for the assessment years 
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1977-78 to 1979-80 at R s. 1,75,888, Rs. 95,679 and 
Rs. 3,27,180 respectively. No note was kept in the 
register of cases of provisional share income. In 
another similar case, \'he assessments for the assess
ment years 1978-79 and 1979-80 completed in 
November 1978 arid October 1981 adopting the pro
vi&ional share income at Rs. 17,120 and R s. 1,06,197 
for the two assessment years were not revised ·on rhe 
basis of correct share iJlcooie determined in March 
1983 at R s. 36,997 and R :>. 1,25,839 respectively. 
The omission resulted in aggregate short levy of tax 
of R s. 1,16,49'2. 

The Minist'ry of· rinance have accepted the 
mistake. 

(k) The total income of a registered firm of two 
partners (having 50 per cent shar~ each) for the 
assessment year 1982-83 was assessed at Rs. 1,49,2 11 
in March 1985. The assessmen t records of the part
ners assessed in the same ward in which the firm 
was assessed revealed (April 1983) that-

1. In the case of one of the partners (who died in 
November 1981), the legal heir of the deceased par t
ner did not file the return of income for the assess
ment year 1982-83 nor did the departmen·t take any 
action to call for the return to assess the share income 
of R s. 68,899. 

2. In the case of anol'ber par tner, the assessreent 
for the assessment year 1982-83 had been completed 
in December 1984 taking his share in come from the 
above firm at Rs. 12,330 as returned on provision'al 
basis but no entry thereof was made in tbe provisiqnal 
share income register ro this effect. T he assessment 
v. as also · not revised immediatetly after completion 
of the firm's assessrr.ent in March 1985 resulting j.n 
undercharge of income of R s. 68 ,120. 

The above mistakes resulted in short levy of tax 
of Rs. 83,356 including int'ei:est for belated filing of 
return and short payment of advance tax. 

T he Ministry of F inance have accepted the mistake 
in principle. 

(ii) Where as a result of the orders of any appella te 
authorit'v the assessment of a registered firm is modi
fied and the in'come is revised, Lhe assessments of the 
partners in the firm should be amended to adopt the 
c:orrect share income allocated t'o the partners. 

T he 'tax l iability of ·1 registered firm was settled 
by the Settlement ·commission in their orders issued 
in Apri l 1984. The orders were given effect to in 
the firm's case . by order~ passed in June 1984 for 
assessment years J 977-78 to 1979-80. One of the 
partn'crs in the firm represented his minor Hindu 

185 

undivide~ family. While revising the assessments of 
the partners for the assessment: years 1977-78 to 
1979-80 the assessing officer, instead of rectifying 
the assesstnent of the Hindu undivided family where 
the share income was assessable, rectified the assess-
1unts of the partner as individual. This resulted in 
the creation of invalid demands of Rs. 1,63,244 for 
the three years in the hands of the individual and in 
a short demand of R s. 86,075 in the hands of the 
Hindu undivided family. 

. The ·assessments in question were checked by the 
internal audit pcrrty of the department but the mistake 
was n'ot noticed by it. 

T he department has accepted the mistake. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

( ui) In case where delay is likely to occur in com
pleting the assessments of the partners, the share 
income assessable in the hands of the partners should 

· invariably be com.mun1cated to fhe partner's fi le so 
that the correct share is adopted later at the time of 
parners' assessment. 

The taxable income of a registered firm with nine 
partners for the assessment year 1981-82 was deter
rr.i.ned by the assessing officer at R s: 2,50,860 in 
January 1985 which was subsequently reduced to 
R s. 2,08,500 in the revised assessment made in 
January 1986. On this basis the share of nine pan·
ners from the firm was taxable. However, none of 
the partners filed the returns of income for the assess
ment year 1981-82 nor were these called for by the 
assessing authority. This resulted in under-assess
ment of tax of R s. 60,712 including interest for belated 
filing of return and · filing of incorrect estimates. 
Penalty for fajlure to file the rerurn of iocome also 
needs·. to be levied. 

The Ministry of F inance have accepted the mistake. 

3.23 Mistakes in assessment of finos 

(i) The Income-tax Act, 196J provides that in the 
case of an unregistered firm, the Income-tax Officer 
·may treat an l!nregistered firm as a registered firm, 
if the aggregate amount of the tax payable by the 
fitm, and its patterns, if it were assessed as a regis
tered firm, would be greater than the aggregate 
amount of the tax payable by t'he firm and its partners 
as an unregistered .firm. 

For the assessment year 198.2-83, two firms were 
assessed · on an income of · R s. 6,75,455 and Rs. 
14,45,050 as unregi

1
stered firms in March 1985 and 
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the tax. including interest agg,regating Rs. 26,90,351 
on the firms and their partners w:is levied accordingly. 
If these firms had been treated as registered firms~ the 
aggregate amount of the tax payable by, each of the 
firms and its partners would work out to R s. 28,90,786 
which would be greater than the aggregate amount 
of the tax actually levied. The mistake in not 
assessing the fi rms as r~gistered firms resulted in total 
short levy of tax of Rs. 2,00,435 including interest for 
belated filing of returns and short: payment Qf advance 
tax. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) Tbe Excise Rules of a State, under which 
licences wore issued for sale of liquor, prohibited 
the transfer of fue licence by the licensee / licensees 
( in cases where these were held jointly) to any other 
person or inclusion or exclusivn of any partner, other 
than those indicated in • l·e l icP-nce except with the 
prior permission of the licensing auth.ority Jt has been 
judicially held in October L 978 by the: Punjab and 
Haryana High Court that the partnerships formed 
in violation. of the rules are not legal and such partner
ships are not entitled to registration under the 
Jncome-tax Act. Departmental instructions were a,lso 
issued to the same effect in June 198 l. If partnersh ip 
fi rms are const:ituted in violation of extant rules, th.ey 
are to be assessed to tax as unregistered firms. 

In an income:tax ward, the department incorrectly 
granted registration ro four partnership firms engaged 
in arrnck trade althoue:h the licence in the case of each . ~ 

fi rm was issued to one of the partners in his individual 
capacity. T he transfer and format'i.on of firms without 
prior permission of the licence iss11ing authority 
rendered the firms ineligible for registeration and 
eventually resulted in short levy of tax of Rs. 82,862 
for the assessment years 1980-8 1 and 1981-82. 

The Ministry of Finance have accepted the mistake. 

3 .24 Incorrect Grant of registration to a firm 

(i ) Under the Incomet-ax Act, 1961, an:l the rules 
made thereunder, the applica tion for r.:!gjstration of 
a firm is required to be signed personally by all the 
partners of the firm. If a partner is absent from India 
or is a lunatic or an idiot, the application' may be 
signed by any person faly authorised by him in this 
behalf or as the case may be by a person entitled under 
law to represent him. If this condition is not satisfied 
the firm has ro be trea ted a~ an unregistered firm . ' 

A firm doing t:he business of running a lodge pro~ 
duced a partnership deed alungwith prescribed decla
ration for renewal of registration for the assessment 
years 1982-83 and 1983-84 and registration was re
newed by the Jncome-tax Officer in June 1984 and 
Januany 1985 for these year<; r~spect:ively. 'The deed, 
however, showed that lhe two of the partners of the 
firm represented the partn<:'rship in two capacit:ies viz., 
as individuals and as Karthas of Hindu undi_vided 
family aod the partnership deed was signed by them 
iu the dual capacity. Audit scrunity (January 1986) 
revealed t'hat the firm was granted registration by the 
asse·ssing officer for the a-ssessment year 1982-83 and 
the same was renewed for the as:;essment years 
1983-84 and 1984-85 relying on the judicial decisions 
(November 1973 and September 1980) according 
to which there was nothing in Law preventing an asses
see. from becoming a partner in a dual capacity, one 
as an individual and the other representing H.U.F. 
The Ce11ttal Board of Direct Taxes have, however, 
not accepted the decisions and a special leave for 
c.ppeal has been granted by t'l~e Supreme Court against 
the said decisions in September 1983. Pending an 
authoritative decision by the Supreme Court, the grant 
of regist'ration to the assessee firm was not in order. 
The irregular grant of registration resulted in a total 
short levy of tax of Rs. 2,08,867 for the assessment 
years 1982-83 and 1983-84. 

The case was seen by the internal audit party of 
the department but the mistake was not discovered . 

T he comments of th~ Ministry of Finance on the 
paragraph are awaited (Decetnbei; 1986). 

(ii) According to the provisions of the Income-tax 
Act, 1961 , registration granted to a firm for purposes 
of income-tax remains effective for every subsequent 

_year provided t'hat there is no change in the constitu
tion of the firm o r in the shares of th~ partners as 
evidenced by the instrument of partnership on the 
basis of which the registrat'iou was granted. Where 
any change or changes have occurred in the constitu
tion ol the firm or in the shares 0£ the partnets during 
the relevant previous year, rhe firm should apply for 
a fresh registration Car the assessment year concerned 
failing which the firm has to be t'rcated as an un
registered firm. 

A registered firm ha'lmg rhree partners upto the 
assessment year 1'979-80 admjtted during the previous 
year relevan t to the assessment year 1980-81 one 
more partner and divided the net profit' b.f the firrr: 
among the four partners. Though, there was a 
cliangc in · the con'stit.ut ion during the. relevant asi;ess
men t year, U1e partners ·)f the rccunsti tuted firm did 
not :ipply for fresh r~g istration fo r the assessment year 
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1980-81 as .r;equired under the Act. The assessing 
olficer, however, granted continuation of registration 
tor t1le assessment year l 980-81 o.ri the basis of a 
deGlaraLion (filed alongwith the retorn of income) 
signed by the partners of the firm stating that there 
had been no change in t'he constitution of the firm 
dwing the pi.:evious year. In the absence of a fresh 
application for registration for the assessment year 
1980-81, the rcgistrati~n gra11tcd for the assessment' 
years 1980-81 to 1983-84 was not in order. The mis
take in incorrect grant of regb1ration result:ed in a 
net short kvy of tax of Rs. 95,476. 

The comments of the Ministry of Finance 011 the 
paragraph are awai~ed (December 1986). 

3.25 Omission to include income of spousc jntinor 
child etc. 

(i} The Income-rax Act', 1961 , provides that when 
an individual transfers an asset directly or indirectly 
to any person otherwise rhan for adequate considera
tion, and the income arising from that asset to that 
person is for the immediate or deterred benefit' of the 
individual's spouse or minor child. the income should 
be- clubbed in the bands of the transkror. The 
clubbing of income from the asset should also be done 
when transfer for inadequate consideratio~· is rr.ade 
to the irrdividual's (transferor's) spouse . or minor 
child, on or after 1 June 1973 to sons, wife or son's 
minor child. 

(a) It has been judicially held that if two transfers 
were inter-connected and were part of the same tran
saction in such a way that tbey could be said to have 
been adopted as a devise tG> avoid the implication . of 
the specific provisions of the Income-tax: Act, the case 
wo~ld fall within the provisions ibid even though one 
was- not considerarion for the other in the techn'ical 
~ense (49 ITR 107 SC) and (66 TTR l42 SC). 

During the previous y~ar end ing 31 March 1978, 
two out of three brothers who were partners, among 
others, in a firm in their individual capacity advanced 
a sum of Rs. 3.50 lak.hs each, to the minor children 
of their pan ·ner-brother:;. The third partner during 
the same year advanced an equal sum to his mother. 
The father of the partners, who was an ex-partner 
himself, similarly advanced a sum of R s. 3.50 lakhs 
to the minor sons of his partner son, during the same 
year. All these Joans carried a nominal rate of 
interest. 

11lcse sums of money totalling R s. 14 lakhs were 
deposited by th-e minorsjmother in tl~e same firm and 
the fi rm paid interes t on the bal::rnccs at credit of 
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lbe:;e persons at market . rates from.. year to year. The 
interest paid by the minors/mother to the uncles/$on 
and t"he interest received by them from the fun: for 
the five assessmen t years from 1979-80 to 1983-84 
w~rc Rs. 33,190 and Rs. 8,05,157 respectively. The 
interest bad arisen to the partners on their initial in
vestment of Rs. :<.50 lakhs each, indi recrly, through 
the minors of whom they are guardians and to the 
father through his wife, tut such interest had not been 
asses&ed in their hands along wil"h. their other incomes. 
lnstead, it bas been ass.:ssed (in March 1984) . in the 
hands of each minos and the partner's mother for 
these years. 

The .net income escaping assessment for the years 
1979-80 to 1983-84 in respect of tWo persons, and 
for the yea.rs 1979-80 to 1981-82 in respect of the 
other two, amounted to Rs. 7,7 1,967 involving short 
levy of tax of Rs. '2,56,323. 

The corr:men ts of t"he Ministry of Finance on the 
pa ragraph are awaited (December 1986) . 

(b) It has been judicially held (May 1978) that 
the words 'directly or rndirectly' would also cover 
cases of transfer through the medium of trust's. 

An individual created a trust in June 1977 for the 
benefit of his four grandsons. Under the trust deed, 
tbe income of the trust was to be accumulated and 
utilised for the purpose of imparting education etc., 
to the beneficiaries. By a supplementary deed execu
ted in May 1979, tbe author of the trust declared 
that the income shall be divided equally and annually 
among the grand children existing at the tirne of divi
sion. The assessiog officer a:.sesed the income of t'he 
trust in the status of association of persons for the 
as&'essment years 1978-79 and 1979-80. However. 
ir. appeal, the Appellate Tribunal held (Secptember 
l 983) that" the income should" be assessed only in the 
hands of each of the beneficiaries as their share of 
income was defin ite and ascertarnablc even as per the 
original deed. Tt was. however, noticed in audit 
(October 1984) that for the assessment" years 1980-81 
and 198 1-82, the assesshlg officer did not consider 
inclusion of the income of each of the beaeficianes in 
the total income of the grand parent as provided for 
under t'he Act. Instead, the income was separately 
assessed in· the hands of the beneficiaries. This resul
ted in short levy of tax of Rs. 66,11 2 for the two 
as~essment years. Similar inclusion of the income is
req.uired to be examinert for the assessment years 
19-78-79 and 1979--80 also. 

The comments of rhe Mini$lrv of Finance 0n the. 
-paragraph are awaited (December 1986). 



(ii) Under the provisions oi Jncome:-tax Act, 1961, 
in computing the total incon::e of an individual, there 
shall be included all such income as arises directly or 
ind irectly ro the minor child of such individual from 
the admission of the mi nor to the benefits of partner
ship in a firm even if that individual is not a partner 
in the firm. For this purpose, rhe income of the 
minor shall be included in the income of that parent 
whose total income is greater. 

(a) In the case of two assessees,. income of 
Rs. 61 ,396 and Rs. 70,233 arising to minor child in 
each case. from their · admission ro the benefits of 
partnership firm were not included in the total income 
of these assessees for the assessment year 1982-83 
(assessment completed in March 1985) in' accordance 
with the provisions of the Act. The omission to club 
the income resulted in under-assessment of tax aggre
gating to Rs. 84,003. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) The minor children of an individual were 
parti1ers in various firms and their share incom~s were 
being assessed in her hands upto the assessment year 
1978-79. However, for the assessment year ] 979-80 
the individual uid not rt:'lurn the income of the minors 
on the ground that the particul::irs of share income 
were not received and it should be included as 
determined in the firm's cases. In the assessment 
for assessment year 1979-80 completed in November 
1981 , the assessing officer included the assessee's in
come only and did not take action to call for details 
of the share income:; of the minors for being assessed 
to tax in the hands of the assessee. The omission 
to include the share income of minors resulted in 
under-assessment of income amounting to Rs. 87,630 
and short levy of tax/ of Rs. 61 ,493. 

The department has accepted the objection . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii) All such income as arises directly or indirectly · 
to the spouse of any individual by way of salary, com
mission, fees o r any other form of remuneration whe
tr.er in cash or in k ind from a concern in which such 
an irdividual has a subslant ial interest, are also in
cluded in computing the total income of that individual. 
This provision is, however, nor applicable to any 
income arising to the spouse where the spouse possesses 
technical or professional qualification and the jncome 
is solely attributable to the application of his or her 
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technical or professional knowledge and experience. 
It has been judicially held (154 ITR 59) that if the 
recipient of the salary. possesses the attributes of 
technical or professional qualification, in the sense, 
that he has got expertise in such profession or tech
nique and if by the use of that expertise in the pro
fession or technique the person concerned earns the 
salary, the income is solely attributable to the appli
cation of the technique or professional knowledge. 

An individual running a proprietary concern deal
ing in automobiles employed his wife, an M.A. (in 
Economics, in running the business and paid salary 
of Rs. 10,700, Rs;. 16,200, Rs. 16,800 and Rs. 16,800 
to bis wifo in the previous years relevant to the assess
ment: years 1980-81 to 198'..l-S4 respectively. A s the 
payment of sal~ry to the spouse cannot solely be attri
buted to her technical or professional qualification and 
expertise, the salary paid was starutorily required · to 
be included in the bands of the individual. In the 
assessment for the assessment .years 1980-81 to 
1983-84 completed between March 1983 to Novem
ber 1983, t'hc department did not apply the clubbing 
provisions in the Act. The omission resulted in 
un·dercharge of tax of R s. 41,336 including interest 
for short payment of advance tax. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

3.26 Income escaping assessment 

(i) Under the Income-tax Act, 1961, all incomes 
accruing or arising to an assessee in India in a pre
vious year relevant to the assessmeD't year includi
ble m his total income. 

(a) In the case of an unregistered firm, the assess
ments for the assessment years 1981-82 and 1982-83 
were completed in ~ep~cmber 1984 and Mar-;;n 1985 
respectively whNcin credits for Hs. 22,563 and Rs. 
58,65 i were allowed for deductions of tax made 
C! t <;0urce from interest paid by a company to the 
assessl'c fu;r. The certificates fur tax deducted at 
source for the aforesaid sums issued by the com
pany between Janu ary 1980 and Decembe;: l 9SO 
(Rs. 22,563) and be~ween January 1981 and Octo
ber 1981 (f<.s. 58,651) showed 1l;a~ the asses~cc was 
paid interest amounting to Rs. 2,25,626 dlld Rs . . 
5,86, 509 duri.ng the pt cvious years ending 31 Decem
ber rdevant to the assessmen t yt:ars J 981-82 and 
1982-83 re::.pect1vely. While the interest of R s. 
1,25,626 pertaining to t h~ assessment year 1 ~8 j -82 
was not credited to the interest ~ccount n~ir was 
.:;hown as a distinct i'em of receipt in the relevant 
profi t and loss account, as against the inte rest d 
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Rs. 5,86,509 for the ass~smcot year 1982 -83. the 
amount taken in the interest account fo~ tle rele
vant period was only Rs. 55;397. The assessing 0ffi
cer also did not . enquire into 1 he reasons for the~·e 

discrepancies. This resulted in interest income to
talling t''.> Rs. 7,56,738 escaping a~.sessment fur the 
two assessment years 198 1-82 and 1982-83 invc iv
ing short k vy of tax of R5. 7,33,830 including in
terest for belated filin g of return and for filin g unt r\1~ 
estimates. 

The con'iments of the Ministry of Finance on' the 
paragraph arc awaired (October 1986) . 

(b) An asscssce, a ccntractor received income 
from contracts of i~s . 2,50,429 and R s. 8,67,937 for 
tne assessment years 1977-78 and 1979-30 but 
returned only Rs. 2i29,494 and Rs. 7,34,335 for 
assessment. In t'he assessmenets completed in 
February 1979 and Jun.e 1981 the assessing officer, 
however, assessed these contract receipts as returned 
by the gssessee. This resulted in the under-assessment 
of income of R s. 1,54,537 for the two assessment 
years and a total short levy of tax of Rs. 90,317. 

The department has accepted 1.hc objection. 

The comments of th'! Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) Where in any . financial ye<ir an assessee has 
made investments or is found l.o be the owner r. f 
any money or other valuable an ides and the assessee 
0ffers no satisf acto1 y explanation about the nature 
and source of such investments or the money, the 
value vf such invc::stments or the mon~y etc., may be 
deemed to be the income of the assessee for such 
fin ancial year. 

- An assessee returned for the assessment year 
1984-85, a gross wealth of Rs. 8,96,430 against 
Rs. 5,70,190 for the assessment year 1983-84, an 
increase of Rs. 3,26, 240 over the assessment year 
1983-84. For the assessment year 1984-85, the r.sses
see had returned a gross income of R s. 66,203. This 
income together with an amount 'Of Rs. 6,636 repre
senting increase in 1 he value of ~hares accounted fer 
an increase of Rs. 72,839 in the gross wealth for the 
mid assessment year. The balance increase in the 
wealth of the: asscss::e by Rs. 2,50,000 had not been 
explained and should have been treated as undisclosed 
income for the assessment year 1984-85. The 
omission to de· so rcsuitt-d in short levy of tax of 
Rs. 1,58,654. • 

The Ministry of Finance ha\'e accepted the mis·· 
take. 
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(iii) I t has been judicially held (December L979) 
that the interest awarded by the Court on the 2m
ount of additional land ,;ompensation decreed to the 
crstwhik owner of the land under the land acqui~. • -
tion prncecdings, becomes the iacome of the person 
only on the date of decree and nl)t prior to it. Hence, 
the entire interest received by an assessee on the 
passing of a decree· awarding the gdditional compensa
tion is assessable as the income of the previous year 
in which the decree is passed (127 l.TR 650). 

In the assessment of an individual for the assess
ment year l 976-77, completed in March 1984 ~x
parte r~arlier ex-parte assessment in March 1979), 
her one fourth share in the total interest at 4 per 
cent f1'oni 6 May 1961 to 5 Mnrch 1976 amounting 
to Rs. 41 ,lt'3 per annum, as per Court decree in 
September 1975 on enhanced compensatio n in res
pect of lands acquired by the Government was ccm

puted at Rs. 10,290. However, as the total interest 
decree amounted to Rs. 6,10,587, the assessee's one
fourth share correctly worked out to Rs. 1,52,646 
which should have been subjected to tax. The omis
sion to do so resulted in under-assessment of incc .me 
of Rs. 1,42,356 involv.ing short levy of tax of 
Rs. 1,54,156 including interest far belated filing of 
return ':ltid short payment of advance tax. 

The Ministry of Finance have accepted the rois
: akc. 

(iv) Under the provJStons of the lncome-tax Act 
1961, the various types of income chargeable t~ in~ 
co~e-tax in~lude profits and gains of business or i,,ro
fcss1on. Busmess for this purpose includes not onlv 
trade, ·:.~mmerce or manufacture but also any ad·
.venture m the nature of trade. The term 'adventure' 
m the nature of trade connotes that it is allied to 
transactions that constitute trade or business but 
may not be trade or business. It bas been judiciall; 
held (November 1955) that adventure in the nature 
of trade is characterised by ~ome of the essential 
features that make up trade or business but; not by 
all of them and so, even an isolated transaction can 
satisfy the dc!scription of an adv~nt.ure in the narurc 
of trade. It has further been held that in cases where 
the purchase has been made solely and exclusively 
with the intent.ion .t~ re~cll at a profit and the pur
chaser has no mtenhon of holding the asset for ·him
:~elf or otherwise enjoying or w.ing it, the transaction 
is an adventure in the nature of trade. 

. Jn tb~ case 'Of an a5sessee individual, the tc tal 
mcome for the assc')sment year 1981-82 was com
p11t ed in March 1984 which included an income of 
Rs. 1,82,813 derived from the purchase and sale of 
Nati0nal Defence Gold Bonds, I 980. The assessl'C 
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claimed and WdS allowed by the a~sessing officer, ;:x
emption in respect of the income earned Oil sale •.)f 
Gold Bond~. As the assessce was cealing in purchase 
and sale of Gold Bonds, the: nature of transacti'011 
was, therefore, required to be treated for incom~

tax _purposes as an adventure in the na ture of trace 
and th~ gain of Rs. 1,82,813 was assessable as business 
profit in computing the total income · of the 
a ssessee. The omission to assess it'. so, resulted in 
escapement of income of Rs. 1,82,813 with consequent 
unde rcharge of tax of R s. 1,20,654 in the assessment 
year ·1981-82. 

The c0mmcnts of the Ministry c;f Finance on th~ 
paragraph are awaited (December 1986). 

(v) Tbe A ct provides that every person carrying 
on medical profession shall maintain such books of 
accounts md Jther documents as may enable ti1c 
focome-tax Officer to com pu te hi£ income. Default 
by an assessee in this regard 1~·;akes him l iable to 
penalty at the rates prescribed in the Act. 

An assessee not maintaining accounts of his income 
from medical profession, returned such income for 
assessment years 1980-81 to 1983-84 on estimate 
basis. The- assessing officer t'.oo framed bis assessments 
on estimate basis. D uring the course of audit o{ a 
Corporation b y the Commercial Audit, it was noticed 
that the said assessee was paid by t'he Corporation 
medical fees amounting to R s. 70,243, R s. ·53,947. 
R s. 33,656 a nd Rs. 11 ,049 in the finaaoial years 
1979-80, 1980-81, 1981-82 and 1982-83 .relevant.. 
lo the :rssessment years J 980-81, 1981-82, 1982-83 
and 198 3-84. Scrutiny of the assessment records 
revealed that the aforesaid fees were neither declared 
by the assessee in his incom e-tax returns nor were 
the same added ~o his .income by the asse~sjng 
officer in t'he assessments for assessment years 
1980-81, 1981-82; 1982-83 and 1983-84 completed 
and revised durin g August 1981 to September l lJ 83. 
Proceedings fo r nu 11-maiJ1 tcnance of accounts \'.l·rc 
aJso not ini t iai-ed. Concealmenc!escapement of t lH: 
income aforesaid in the four year~ resulted in Lola! 
undercharge of tax nf Rs. 93 .246, including 1ntcre.;t 
for short payment of advance tax. Besides, the p~n
alty ley-jable for concealment of inccmc and for non
main tena nce 0f accounts would a!so need to be qu:rn
tified . 

The comments 01f t he Minisrry cf Fi nance on the 
p aragraph are awaited (December 1986). 

(,v:ii) Under the provisions of Income-tax Act, 
19~.J , winnfogs from h:tteri::s arc exigiele t o tax. lt 

bas be.en judicially held (January 1985) that if a 
resident derives income from a source outside the 
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country, such income has to be considered while 
evaluating his t'.otal inoome. Thus, winnings .from 
lottedes received by a 'r esident' individu.al from 
Sikkim which is treated as outside Inaia for the pui;pose 
of Income-tax Act, 1961 , has to be included in ibis 
total income. 

During the previous year relevant to assessment 
year 1984-85, an individual had received a sum ·of 
Rs. 3,32,679 as winnings from Sikkim State l ottl!TV 
:.i nd cla imed it as exempt on the ground that it iiaa 
alrca1~y c; uffered income-tax under Sikkim Staie In

come-tax laws. His income tax assessment for 
1984-85 was completed as 'nil' assessment under 
the summary :rssessment scheme accepting the claim 
of the assessee. A s the assessee is a reident individual ' 
the wionin-g from Sikkim Stare lotteries would 
require t0 be brought to tax. The omission resulted 
in under assessment of focome of R s. 332,679 invol
ving short levy of tax of Rs. 9.1 ,600. 

Tht· Ministry of Finance have ~iated that th l· as
sessment in this case was made in a :;ummary man-

ner. 

(vii) Any profits or gains ansmg from transfer of 
a capital asset is chargeable to income-tax under the 
head "Capital gains". The term '1Capital asset" in
cludes agricultural land in the vicinity of a municipa-
Lity. . 

In the wealth-fax return for the assessment )'ear 
1979-80, a n assessee sh0wed disposal of 9 bighas of 
agrfoullural land .situated wi thin 8 kilometres ot' the 
Municip al Corporation and sho wed an increase of 
Rs. 1,42,156 in her fixed deposit in bank, aiid cash 
in hand and cash at bank (an amount of R s. 4,82, 705 
as against the corresponding figure of Rs. 3,40,549 
sh own in 1hc last' year's accounts) . Jn th e income-tax 
return fo r the ass.essment year 1979-80, however, the 
'assessee did ~ot show any c:rpit~l gains arising out 
of the sale of 'land or other particulars about rbe in
crease in the deposits fo bank, and cash in' hand and 
al bank. The assessing :iuthority also d id no t call for 
~uch particulars while completing the income-tax 
assessment for that year in Maren 1982 on an income 
of R s. 13,110 as against R s. 9,63 1 returned. By 
adoptin'g the value of the land at R s. 21,500 per bi
gba, as accepted in the wea1tli-tax assessment for ·fhe 
assessment year 1977-78, in the absence of particulars 
regarding the actual snlc proceeds. the amount 
of capital gains that had escaped assessment would 
work out to Rs. 1,21 ,125 (after allowing ,admissible 
deductions) wi th consequen t !;hort levy of tax of 
Rs . . 67,830. 
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The Ministry of Finance have accepted the mis
take. 

(viii) Under rhe provisions of .the Income-tax Act, 
1961, the income of the estate of a deceased person 
is chargeable to income-tax, in the hands of its execu
tor. as if the executor were an individual. Separate 
assessments shall be made under the Act on the total 
income of each completed previous year or part there
of as is included in the period from the date of the 
death to the date of co.mplete distribution to the bene
ficiaries of the est'ate according to their several 
interests. 

An assessee died on 15 June 1982 and hts mcome 
for the previous year commencing from 28 October 
1981 (Diwali year) to the date of death was assessed 
to tax in the assessment year 1983-84 in January 
1985 in the hands of his legal representative in a 
summary manner. A:> per the Will left by the 
deceased, his son had been appointed as an executor 
to administer the estate and distribute it equally amgng 
his seven grandsons. The .estate was distributed to 
the seven beneficiaries on 10 February 1984 . Till 
such time the estate remained with the executor i.e. 
from 16 June 1982 to 10 February 1984, the in.come 
from the estate for the above period was chargeable 
to income-tax in each of the assessment. years 1983-84 
to 1985-86, in the hands of the executor. The 
executor neither filed the returns of income for these 
years nor did the department call for the same. Based 
on the rental income from hcuse properties comprised 
in t'.he estate, as shqwn in the return of income for the 
period upto 15 June 1982 (assessment year 1983-84) 
the income escaping assessment for the assessment years 
1983-84, 1984-85 and 1985-86 amounted to 
Rs. 38,900, Rs. 83,350 and Rs. 21,940 respectively 
with consequent non levy of tax aggregating to 
Rs. 65,898 includin·g interests for belated filing of 
returns and short payment of advance tax. Penalt'y 
provisions for non-filing of the returns were a1so 
attracted. 

The comments of the Ministry of Fi.nance on the 
paragraph are awaited (December 1986). 

(ix) The Central Boar~ of Direct Taxes had in their 
instructions of November 1974 directed that proper 
Jiasion should be maintained with Sales-tax author~ties 
so that various rr.atters arising from proceedings under 
the Sales-tax Act, whlch have a bearing on the income
tax assessments, are taken due note of by the income
l'ax authorities in the relevan't assessment proceedings. 

A register~d firm trading in gold and ·silver jewellery 
and precious stones showed after deducting amounts 
of' sales tax collected and sales returm. a net sales 
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turnover of R s. 26,08,620 in its account:s for the 
period ending 31· March 1982 relevant to the assess
ment year 1982-83. This was accepted by the assess
ing officer in the assessment for the assessment year · 
1982-83 made in February 1.985. However, rhe sales 
tax assessment .order for the relevant period filed by 
assessee showed that the sales tax authorities bad 
determined after considering the sales returned and 
colleclion of sales tax, the net sales turnover as 
Rs. · 27 ,04,500 on the ground that the asse~see prm 
h~d not disclosed fully t:he sales of precious stones 
and diamond s. Considering the sales tax collection 
of Rs. 62, 119, sales turnover that should have been 
considered for income tax assessments worked out to 
Rs. 2°7,66,619. The omission to look in·ro the find
ings of sales tax authorities regarding the suppression 
of sales by the assessee firm resulted in under. assess
ment of income of Rs. 1,57,999 and a short levy of 
tax of Rs. 65 ,881 in the bands of the firm and irs 
partners. 

Though the case was cr..ecked by internal audit 
party of the department, the mist:ake was riot detect
ed by it. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(x) Under the Income-tax Act, 1961 , all income 
accruing or arising to a resident assessee in a previous 
year relevant to the assesment year is includibfo iri 
the total income of that assesst:e. 

An assessee received interest payment of 
Rs. 1, 13,500 in the previous year relevant to the 
assessment year 1980-8 L The assessee was not borne 
on the General Index Register of the concern·ed In
come-tax Officer. The Income-tax Officer did not 
issue notice to the assessee to file the return of income 
nor did ·he ascertain whether the assessee was assessed 
in any other ward. This resulted in non 1e'1y of tax 
of Rs. 56, 760. Penalty for concealment of income 
was also leviable. 

The Ministry of Finance have accepted the mi~take. 

3.27 Incomie escaping assessment due to lack of cor-· 
relation · with the records of other direct taxes 

The n'eed for a proper co-ordination among the 
assessment records pertaining to direct •taxies to 
ensure an overall improvement in the administration 
of these taxes has been repeatedly empha'sised by the 
Public Accounts Committee. Mention in this respect 
may be made of paragraph 4.12 and 4.13 of 186t'h 
report (Fiftn Lok Sabha) and paragraph 1.19 of 



6 1 st Report (Sixth Lok Sabh:i) of the Ptiblic Accounts 
Committee. The Central Board of Direct Tuxes have 
also issued· instructions from time to time, the latest 
being on 11 April 1979 for carrying out such correla
t ion. D espite the.;e imlruc..:t ions, insta11ces of un?~r
charge of tax resulting from omission to utilise 
informafion already available in the assessment records 
of other direct taxes continue to be noticed . 

(a) T he wealth-tax nsses~men t records of an ind i
vidual for the assessmenr year 1979-80 revealed that 
be was the owner of several house properties, including 
a shopping complex valued at R s. 7 ,74,000 and 
that his net taxable wealth was of the order of 
R s. 11,00,000. As the ::issessee was not cnli.sred f~r 
income-tax assessnien·t, it was pointed out 111 audi t 
(D ecember 1984) that the possibility of the assessee 
havino made u nexplained invc<;tmcnts cannot be ruled 
out. T he department, accordingly, initia ted income
rax proceedings against the individual, and completed 
the assessmen"ts for the 'lssessment years 1979-80 to 
] 983-84 during July-Deccmber 1985 on a total in
come of R s. 97,700, Rs. 12,600, R s. 2 7,280 , 
Rs. 27,280 and Rs. 27,280 ·respectively, ra ising a 
total demand of R s. J .32,986. 
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T he Ministry of Finance have accepted the mistake. 

(b) The income-tax assessment of a Hindu un
divided family of the specified category for the assess
men't years 1978-79 and 1979-80 ro 1982-83 were 
completed in March 198 1 and August 1982 respecti
vely. Audit scrutiny of the wealth-tax assessments 
for the assessment years 1977-78 to 1982-83 revealed 
that the assessee owned a house property and a 
godown in a city in addition to its residential house. 
A pe rusal of the gift: tax assessment of the· family 
for the assessment y~ar 1983-84 completed in May 
1983 further revealed that the assessee family was 
deriving rental income of Rs. 2 1,600 ·p er ·annum from 
the two p roperties. However. no rem~! income was 
returned by the a<;sessee nor the assessing offi cer had 
initiated proceeding·~ under the Income-tax Act to 
assess t'he income for the assessmC' n t years 1978-79 
to 1982-83. The omission to correlate the infor
mation available in the wealth-tax a nd gift-tax 
records with the income-I ax assessment resu1red in 
the escapement of a total estin:.Fited income of 
Rs. 90.000 (in the absence of detai ls of actual rental 
income) for five assessmcnr years 1978-79 to 1982-83 
and a total short fevv of tax of Rs. 61 .560. Penalty 
for cor~ccnlment of income. for the fi vC' nsscscmen·t 
years was also leviablc. 

The Ministry of Finance have accepted the mistake. 

J.28 ! rregular set olf of losses. 

(i) Under the provision contained in the 1.ncome
tax Act, J 96 J, the assessing officer ma.y ame~d any 
order passed by him under the Ac..:t wnh a view to 

· rectifying any mistake apparent' from the record. 
No amendment shall , however, be made after the 
~xpiry of four years from the date of the order sought 
to be amended. 

An individual did not file any return of income 
for l'hc asscssmcn t year 1969-70 within the prescribed 
time limit under the Act and the assessment was 
completed ex-parte in March l 972 determinin'g th.e 
taxable income at Rs. 3,65,000. T he ex-pan e 
assessment was subsequently cancelled and the assess
ment was reopened in July 1972 Jnd the regular 
assessment was completed in J anuary J 981 deter
mining a n'et loss of R s. 3,17,762. This lo~s wa~ 
allowed to be carried forward a·nd ser off agarnst the 
income for the assessment years 1970-7 1 and 197 1-72 
bv revising the assessments for the two assessment 
years 1970-71 and 1971-72 in January 198 1 and a 
tota l refun d of R s. 3,01,500 was granted to rhe 
asscssee. A udi t scrutiny revealed (May 1984) that 
t'he assessments for the assessment years 1970-71 
and l 97 L-72 .~ere origi nally completed in J anuary 
1974 arid March 1974 and the revision of assessments 
had already become rime barred. The mistake 
resulted in incorrect grant of refund of R s. 3.01 ,500 
for the assessment years 1970-71 and J971-72. 

The department has acceprcd the ·0bjection. 

The comments of the Mini5t1}1 of Fina nce on the 
paragraph are · await::d (Decmber 1986). 

(ii ) Under the Income-tax Act, 1961, where for 
any assessment year, t'he loss under the head 'rrofits 
and gains of business or profession' cannot be set off 
against any othe r income, such loss is carried forward 
to the followin·g assessment year and is set off against 
the profits or gains of a ny ot'her business or profession 
provided the b usiness or profession from wh ich the 
loss was originally con:pu tccl continued to be carried 
on in the pre.vious year relevant to rhat assessment 
year. No portion of the business loss would, how~ 

ever, be carried forward fo r more tha n eight assess
ment years immediately succeed ing the nssessment 
year in whlch th e loss was fi rst computed. 

(a) In the case of a Hindu undivided family, the 
assessing offi.cer revised the tot'al income for the 
a5sessment years 1974-75, 1975-76, 1980-8 1 and 
198 1-82 in October J 984 and adjusted the carri ed 
forward business losses of past years to the extent of 
R s. 5.56, 189 against t'he current years' income wh ich 
included also income frrim hou~e proper ty, long-term -
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capital gains and interest income. The revised total 
income for these years was arrive<l at as '1-l"IL' and 
the taxes paid were refun ded alongwirh interest. As 
the past years business losses could be set off only 
against the income under tbe head 'profits <1nd gam3 
.irom business', the inc~rrect set off allowed aga inst' 
the other incomes resul ted in an aggregate short levy 
ot tax etc .. to the exfent of Rs. '2,58,644 including 
interest on refunds of taxes for the assessment years 
1974-75, 197.5-76, 1980-8 1 and J 98 1-82. 

The department has accepted rhe objecLion. 

1 he comments of tbe Ministry of F inance on tht; 
paragrapi1 are awaited (December 1986) . 

(b) A H indu und ivided family engaged mainly in 
the business of coffee curing works closed the busine~s 

111 March 1976 and the assessment" for the asses5meot 
year 1976-77 was completed determining a loss of 
R s. 2, 11 ,233 from coffee curing business. Audit 
scrutiny revealed (January 1982) that a part of the 
loss amounting to R s. 1,28,405 was carried fo rward 
and adjusted against' rcnlal inc1>me of godowns and 
buildings amounting to Rs. 1,90, 108 and R s. 1,76,679 
in the assessments for the assessmt:nt years 1977-78 
and 1978-79 completed in March i 980 a;1d M arch 
1981 respectively. 

Further, in computing the inc.ome fo r assessment: 
years 1977-78 and 1978-79, interest payments of 
R s. 1,12,53 1 and R s. 88,589 in respect of cred its 
obtained for the coffee curi ng business . had been 
a.ilowed as deduction. As the coffee curing business 
had ceased ro exist du n ng the previous year rek vant 
to assessment year 1976-77. tbe carry (orward of loss 
of Rs. 1,28 ,405 and ded uction ~f interest payments 
aggregating to R s. 2,01, 120 was not in order and 
eventua lly resulted in short levy of tax totalling to 
Rs. 2,04,129 for the two assessment years. 

T he department has accepteu the objection. 

The comments of the Ministry of F inance on the 
paragraph are a-w-::i ited (December 1986). 

(c) T he income of an indivit.l ual, for the assess- . 
ment year 1977-78 was computed at a loss of 
R . 3,83 ,991. Pa rt of the loss amo unting to 
R s. I , 17,390 was allowed ~cf off in the assessment 
for the assessment year 19Sl-R2 complcrcd in D ecem
ber 1983. Jt was noticed in audi t (April 19S5) 
that the assessment for the assessment year 1978-79 
of the assessce was revised in July J 984 &nd the 
entire Joss of R s. 3,83,99 l computed for the assess
ment year 1977-78 was a llowed t"O be P t off t lier:ein. 
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·As a result, the loss of R s. 1,17,390 allowed set off 
in the assessment year 1 98 1 -~2 was excessive and 
should have bee!l withdrawn. Omission to do so 
resulted in incorrec t set oli'of loss of Rs. 1,17,390 
and a consequem· short levy of tax of R s. 1,00,278 
includjng . interest for bel~tcd filing of the return and 
non-ti ling of an estimate of advance tax. 

T he Ministry o( F inance have accep ted the mistake. 

J.29 Miswkc i.i asscssmu1t wbile g:ving effect to 
appellate orders. 

1n the assessment o( an assessee Co-operative 
Union for the assessment year 1976-77, cer tain dis
ailowances were made by the lncome-tax Officer in 
respect of rates of J epreciatiou and cxrra shift 
allowance in certa in cases and also of machinery 
supplied by lhe UNICEF. Originally, the assessee 
cla imed Rs. 48,61,644 as depreciation and when it 
we nt 111 appeal against the disallowances n~ade in the 
assessment, the Comm issioner of Income-ta~ (Appe&ls) 

• rn his orders of March 1982 had allowed the depre
ciation to the extent of R s. 4,96,024. While giving 
effect to . the said appellate order in October 1982 
the l ncome-t'ax o mcer, however, allowed depreciatlon 
of Rs. 6, 15,410 . as aga inst R s. 4,96,024 aUowed i~ 
appeal. 

T he c~ccss allowance of depreciation by 
R s. I ,19,386 resulted in under-charge o( tax · of 
R~ . 52,?29. 

T he comments o! the M inistry of Finance on the 
parc1graph are aw·a ited (December 1986). 

3.30 Incorrecl exemption in the case of co-operntive 
s&ciety. 

( i) Under the provisions of the 1ncome-tax Act, 
1961, the p rofits or gains of a co-operative society 
a tt ribut'able, intcrulia, to banking business or provid
ing credit faci lities to .i.ts members etc., arc allowed 
as deductio n in computing its taxble income. The 
Act furrher provides deduction in respect of income 
by way of dividend or interest derived by the co
operative society from its in vestment with :my o ther 
co-operative socicry. Dividend on shares is otherwise 
taxable as ' income from other sources'. 

Jn the as~essmcnt of a co-operat ive society cnoaoed 
. "' "' 111 the business of ba nking for . the assessment years , 
J 98 1-82 to 1984-85 (completed in November 1983/ 
Fe~ruary 1985) rhc depa rtment allowed in addit ion 
to its business profi rs, deduction aggregat ing to 
Rs. 7,58.090, Rs. I 0,52.040, Rs. I 0,73,340 and 
Rs. 1 I , 14,960 in the respective years in respect of 
div idend o n shares from Agricultural Refina nce 



Development Corporation and Unit Trust of _India, 
which were not cooperative societies. As the assessee 

lin · hasc and cooperative society was not dea g in pu~c . 
sale of shares and diviaend was not denved by. it 
from any other co-operat:ive society, the deduction 
allowed was irregular. This led to short levy of tax 
of Rs. 17,43,960 for these four years. 

The department has accepted the objection. 
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The comments of the MinisCry ot Finance on the 
paragraph are aw·aited (December 1986). 

(ii) Under the provisions of Income-tax .Act, 1961, 
the ·entire income of a co-operative society . from 
specified activities including, .inter alia: market.mg _of 
the agricultural produce of its memb..,rs. or t~e pr~
cessing without the aid of power of their agncullure 
produce, is exempt from income-tax. . fr has been 
judicially held ~Y the Supreme Court 1~ a s~lcs tax 
case (1981) that conversion of paddy mto n ee and 
bran amounts to manufacture giving rise to a new 
and commercially different: product, which are not 
agricultural commoditi!!S (47 STC 369). 

A co-operative society was deriving income from 
marketing of ao-ricultural produce and many other 
act1V1t1es. On behalf of a State Food and Civil 
Supplies Corporation, the co-operative societ~ w~s 
procuring levy paddy from the ryots and stormg 1t. 
It was delivering, when required, the paddy as well 
as rice converted from it in its own rice mills, to the 
State Corporation by vi rtue of an agreement. For 
these activities, the co-operative society was remu
nerated by the Corporation' in the form of "procure
ment charges" and "mill ing charges". In addition, 
the assessee was allowed by the Corporation to retain 
the byproducts of paddy viz., the bran nnd broken 
cice. The sale proceeds of these by products for the 
years ending 30 June 1980 and 30 June 1981 were 
Rs. 3,10,252 ai1d Rs. 7,34,864, which were totally 
exempted in the assessments for the ~ssessment years 
1980-81 and 1981-82 compLtetcl in March 1983 
and February 1984 respectively. A ssuming that the 
expenditure on conversion of paddy bas been fully 
met from the rcc;eipts from 'procurement' and 'milling' 
charges, the sale proceeds of bran an·d broken rice 
are taxable in entirety as th is income has arisen from 
the marketing not of paddy which is an :igricultural 
commodity, but of converted or manufactured pro
duct viz., rice and bran. Incorrect grant of exemp
tion resulted in short levy of tax of Rs. 3,77,610 fo r 
these two years. 

The commen'ts of the Ministry_ of Finance o n the 
paragraph are awaited (December 1986). 

(iii) The Income-tax Act, 1961 provides for 
deduction in the case of a co-operative society 
engaged in the purchase of agricultural implements, 
seeds etc., intended for agriculture and for the pur
pose of supplying them to its members, of. the who~e 
of the amount of proiits and gains of busrnes~ .ann
butable to such activity in computing the total income 
of the assessee. The rebate received by an assess~.e 
co-operative society on account of purchase of fertt-
1izers is not includible in the gross profit thereon but 
should be adjusted against the rebate paid by the 
co-operative society on sa.le or feI;tilizers to t~e ~em
bers. The net profit attnbutable to sale of Lert1l1zers 
to members is eligible for decluct"ion while computing 
the total income of the ass~ssee. 

In the assessment oE a co-operative society, for 
the assessment year 1981-82 . assessed in September 
1981, rhe rebate on purchase of fertilizers was taken 
into account twice in determining the net profit on 
sale of fertiUzers to members ; once by adding the 
amount of rebate received (Rs. 6,48,359) to gross 
profo and again by deducting it from the rebate 
paid . Th.is resulted in infla ting the figures of profit 
on sale of fertilizers and correspondingly inflating 
the figures of net profit on sale of fertilizers to mem
bers. If the rebat:e received had been taken into 
account only once, the net working result of fertilizers 
account would disclose a loss of Rs. 3 7 ,883 on total 
sale of fertilizers and accordingly no deduction on 
this accounr was admissible. The incorrect method 
adopted while computing the net profit on account 
of sale of fertilizers resulted in in~orrect grant of 
exemption involving under-assessment of inc;o111e o~ 

Rs. 5,24,096 and short levy of tax of Rs. 3,29,762 
including interest for belated fil ing of return and 
short payment of advance tax. 

The comments of the Min ist"ry l>f Finance on the 
paragraph are awaited (December 1986). 

(iv) The entire income of a co-operative society 
engaged in specified activit ies like banking or pro
viding credit facilities to it's rr.embers or of market ing 
the agricultural produce of its members etc., is exempt . 
from income-tax. For a co-operative society engaged 
in other activities, either independen'tly or in addition 
to those specified. a deduction from such income 
relatable to other activities is admissible to the extent' 
of Rs. ;2.0,000. 

An asscssee co-operative society . wa~ engaged 
mainly in marketing the member agriculturists' pro
duct<; (betelnut, pepper and cardamom) and to a 
small extent in run"ning a medical store, a rice mill 
and a provision stores. Ils major source of income 
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was from interest: and commission. In the assess
ments for the four assessment years 1981-82 to 
1984-85 completed between March 1982 and Novem
ber 1984 under the sun: marv assessment scheme, the 
net in~ome was computed as loss of :Ks. 4,950, nil 
income, loss of Rs. 12,6~-0 and loss of Rs. 59,670 
respecrively after acceptin_g the claim of the &ssessee 
for entire -exemption or the intt:rest income. It was, 
however, noticed in audit (February/ March 1986) 
that the inte~esr income ·earned was from certain 
non-members who were mostly purchasers of agricul
tural products from the society an·d from short term 
investmenr in banks. As the business of the assessee 
was not banking or providing credit facilities to its 
members nor were the debtors from whom the interest 
was rralised members of the sociery, :he interest 
incom~ should h.ave been (:harged to ~ax. The omis
sion to do so resulted in a total short levy of tax 
of R s. 2,14,132 for the four assessment years from 
1981-82 to 1984-85 as!;uming rhat the investment 
in bank was for 2 mar.lbs at 8 per cent. 

The comments of the Ministry of Finance on the 
paragraph are awai ted (December 1986). 

3.31 Incorre~t allowance of relief in respect of newly 
established undertaking. 
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(i) Under the provis'ons of Income-tax Act, 1961 as 
amended retrospectively with effect from 1 April 1972 
by the Finance Act, 1980, where the gross total income 
of an assessee, being a co-operative society included 
profits and gains derived from a newly established 
industrial undertnking whicJ1 went into production 
before 1 April 1981, the assessce l:ecame i::ntitled h1 

tax relief in respect of such profits and_ gains upto 
6 per cent per annum of capital employed in the in
dustrial undertaking in the assessment year in which 
the- undertaking began to manufacture or produce 
articles and also in each of the six succeeding assess
ment years. Under the Rules prescribed for computing 
capital employed, the values of the asset s as on the first 
dav of the computati'On period of the undertaking a$ 
i:educed by money and debts owned by .the asessec 

. on that day are to be ccnsidered . Where, how~vcr, 
the pr'lfits and gains derived from the industrial un
dertaking fall short of the relevant am'Ount of capital 
employed or where there are no profits and gabs, the 
whole c;:: balance of the deficiency can be carried for·· 
w:ud and set off against fu lure profits upl'O the :>even th 
assessmen t year reckoned from the end of the initial 
assessment year. 

A sugar factory owned by a co-operative society 
started production during the previb us year ending 30 

June J 978 relevant to the assessment year 1979-~0. 
As on 1 July 1978 i.e. the first day of computation 
period for the asses~ment year 1980-81, the capital 
employed was Rs. 1,25,24,474 r ;!pre.senting e·l(ces~ of 
::isse-ts ms. 7,98,81,946) over the money and debl'> 
owed (R.s. 6,73,57,472) by the sockty, and according
ly, the 6 per cent relief thereon worked out to 
Rs. 7,5 1,468 only. But in the assessment of the cn
operative S'ociety for the a?sessm ·~nt yea11 1980-81, 
compkted in August 1983 jMarch 1984, the depart
ment ad0ptcd the figure of. capital empl'oyed at 
Rs. 3,11,88,370 (share capital Rs. 2,07,91,000 and 
investment allowance reserve R s. J ,03,97,370) and 
allowed 6 per cent relief of Rs. 18,71,302 which was 
carried forward due to insufficiency of pr•ofits. The 
adoption of incorrect figure of capital employed thus 
resulted in excess carry forward of loss of Rs. 11,19,834 
with a potential tax effect of Rs. 5,32,71 8. 

The comments ·of the Ministry of Finance on the 
paragraph are awaited (December J 986). 

(ii) Where the gross tctal income of an as!>C:)~C\! 

other than a co-operative society included profits ;-ind 
gains derived from a newly establi3hed industrial un-

-dertakif!.g which went into production before 1 April 
198 1, the asscssee becomes cntitk·d to tax relief in 
respect of such profi ts a 1~ d gains upto 6 per cent per 
annum of the capital employed :n the industrh!l un
der taking in the assessment year in which the under
taking began to manufacture or produce article» and 
also in each of the four succeeding <issessment years. 
For the purpose of arriving · at the value of the capi 
tal employed, the aggregate of 1noneys borrowed oi: 

debt owed by the assessee ·should not be included in 
capital employed . 

In the asse::sment of a registered firm, the assl!ss
~ents for the assessment years 1980-81 to 1982-83 
completed between August 1984 and March 1985, 
the. capital employed for the purp0se of allowing de
duction on account of tax holiday tclief was comput
ed without deducting certain liabilities incurred. This 
resulted in grant of relief of R s. 55,952, R s. 82,185 
and Rs. 74,674 in the assessmen t years 1980-8.1, 
198 J-82 and 1982-83 respectively as against the -:id
~nissible amounts of R s. 5,130, Rs. 26,969. and 

R s. 57,406 rcspe.ctively. The mistake resulted in an 
aggregate short levy ·of tax of R s. 95,215 in the hands 
of the firm and its partners. 

The department has accepted the mistake. 

The comments of the Ministry of Finance on the 
paragraph are awa ited (December 1986). 



3.32 Incorrect allowance of relief in respect oi newly 
e~iablished industrial undertaking in rural back
ward areas. 

(i) Under the pr~visions of the income-tax Act, 
J 961, where th;; gross to tal income of an ass·.!sscc 111-

cludes any profi ts and gains derived from a- small scale 
industrial undertaking which beg:rn p roduction after 
30 September l 977, in any' rural area, the assessee 
becomes enti tled to a deductiun in respect of such 
profits and gains of an amoum .:c,ual to twer11y per 

cent'. thereof. The gross tctal inccme has been defin ed 
as the total income computed ir\ accordance with 
the provisions of the A ct before making any deduc
tion under Chapter VIA. Where tile new industrial 
undertaking was formed by the transfer of machinery 
or j:'lant previously used for' any purpose in an) rural 
arl·a, the total valu.! of the machin~ry or plant or part 
so tr:uisferrcd, should not exceed twenty per cent of 
the total value of the machinery or plant used Ill 

the business for allowing the deduction. 

While completing the assessment of a registered 
firm fo r the asscsment yeMs 1980-81 to 1982-83 
between August 1934 and March, ) 985, the dc:duc
~ion in respect of profits and gains frc:m l)ewly estab
lished small scale industrial undertaking set up in 
rural area was ~lllowcd after adding back to the gross 
total income, the amounts of depreciation and invest
ment allowance. This resulted in cxct•ss allowanc; r,f 
deduc! iOQ by ~s. 88,026, R s. 41 , I 30 and Rs. 43,5 l 8 
for th e assessment years 1980-81, 1981- 82. and 
1982-83 resp ectively leading to a total under ch arge 
of tax of R s. 1,87,676 in th e: hands of the fi rm and 
its partners . 

The department has accepted th e objection. 

The comments of the Ministry of Finance or. ~ lie 

paragraph arc awa ited (December 1986). 
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(ii) Under the provisions of the lncomc-tax Act, 
1961, where the gross total i1~come of -an asscssee 
includes any profits and gains, derived from an indust
rial undertaking which ·began manufacture or pro
duction afte r 3 l D ecembl!r 1970 in any backwnrd 
a:-iea, a deduction 0f t,venty per c.1:1it of such prc!its 
and gains would be allowable. The deduct ion is ad 
missible only in relation lo the income from the 
111ar:ufacturc o r preducti·on of ;Uticles, and ri c t fr<' m . 
any o ther activity canied on by the assessee. 

In the ass1.:ssment of a body of ir.dividuals, e ngag
ed in the ):m siness of running barges for the assess
ment years 1980-8 l and 198 J -82 (assessments com
pleted in Scpkmber 1983 an<l August 1984) deduc
tions amount ing to R s. 52,970 and R s. 45,209 
re~pcctivel y were allowed by the assessing otficcr 

trcJ t ing the barge earnings as incom.:! from an indust
ria l w1dertaking. As the barge earnings do not repre
sent income d~rived from the manufacture or produc
tion of articles, the deduc;:tion was no t admissible. The 
incorrect ailowance of deductions resulted in under
. asscs£ment of t.he income 'aggregating to R s. %, i 79 
and a tolal short levy of tax of R s. 97,554 inc:~uding 
interest for shoi:t p ayment. of advance tax and late 
fil ing of the retur_n. 

The Ministry of Finance havl.! accepted the 
mistake. 

3.33 Irregular exemptions and rclic£s 

(i) Ghapter Vl A of the l'ncome-tax Act, l 96 l , 
provides for certain deductions t0 be mad.; frum 
the gros<; total income to arrive a; the net incomi:: 
chargeable to tax. The ov.:rriding condition is t i.at 
the toial of the deducti0ns shou Id n01 exceed the grcss 
tota l income of the assl.!sset:. 'Gro~s tot.al inc0me' 
has been defined as the total rncome computed in 
accordance with the p rovisions of the Act before 
making deduction under 'Chapter VIA. 

The gross total income of a registered firm fo r tl~ e 

a<;sc~sment yea r 1984-85 was completed in f' •.;bn: c: ry 
1985 af P s. 8,721. Aq::ordingly, cbr firm was entitled 
to deduction under _Chapter VIA to the extent of 
Rs. 8, 721 only i.e. limited to the grnss tot:il incnme 
assessed. T he department, howevn, a llowed a d ..:
duction of Rs. 2,J i,416 on account of export turn 
over as admissible under C hapter VIA ibid a nd 
computed the net tota l income at a- loss of Rs. 
2 ,02,695. T his resulted in excess comnutati'on of loss 
ol R s. 2,02,695 in th.: hands of the fi rm with con
sequent excess carry forward of loss in lhc hands of 
the par tners. 

Thi.! comments of the Min istry l)f F inanc0 on the 
paragraph are awaited (December 1986). 

(ii) Under the Income-tax Act, J 961 , in computing 
the total income of an assessee an am ount equal tn 
fi fty per cent of the sums paid by the assessee as 
donations made in the previous y1:ar to the f•..: nds 
specified in the Act (excepring those contribul ions 
which are wholly dcductable) shall be allowed as ~ 
deduction from the gross total ir, l:0me. With effect 
from the assessment year 1978-'?9, the qnnlifying 
a mount is subject to a 02ili11g limit of R s. 5,IJ0,000· 
or 10 per cent of the processed gross total income, 
whichever is less. 

In the assessment of a firm for the assc:;sment 
yec: r l 9S2-8'3 completed in March 1985, a deduction 
of R s. 5,00,000 was alloweLI in respect of dnr:nlilin 

of R s. 10,00,000 p aid to a charitable trust in com
putin•g the to tal income of R s. l ,05,77,580. While 

) 

--



1' . 

--

work!ng out the donation qua lifyiJ•g for ~cduclirn, 
the amount was not, however, restricted to 
Rs. 5,00,000 as required under the Act. This resulted 
in excess deduction of R s. 2,50,00U (50 p.!r cen t 

or Rs. 5,00,000) and a short levy of tax of 
Rs. J ,87 ,440 in the hands of firm and its partners. 

The Ministry o[ F inance have accepted the objec
tion. 

(iii) The lncome-tax Act, 196 I , prov:de•;. fer ;:i 

deduction in the computation of iotal rncome of 
the sharehold~r of a company of the part of ~ he 
di.vidends received by him from th1.: companv which 
is att.rihutabk to 1Ls profi ts antj gaim: in ~csr:.:ct 0f 
which the compa ny is en titled to tax re lief at 11w 

prescribed percentage as admissible to the newly 
es:abliishcd undertakjngs upto tile assessment ycc:r 
i 98 1-32. 

A n lnspecting Assistant Comm1ssionu of T.ilcc me
tax (Assessment ), point<~d out (March 1981) l? an 
lnC'Ome-tax Officer that the shareholders of a pn vat.: 
limited company assess-:<1 with him had been allowed 
excessive relief in respect o~ dividends received by 
them from the company during the assessment year 
1976-77 and recommended action in respect of 1h1: 

other shareholders of the said company being asscs~
ed by the Incumc-Lax officer. The Income-tax O ff, ccr 
did nor take any act ion ~r,d the omission eventually 
resulted in sho1t levy of- lax of R s. 30,967 for the 
assessment year 1976--77 and of Rs. 58,600 fri r 
the as~es~ment year 1980-81. 

T he department has accepted the objcctior1. 

The comments of the Ministry 0f Finance on the 
paragraph arc awa ited (December 1986). 

(iv) Under the provisions of the lncomc-tax Act, 
1961 , as it stood prior lo its amendment by the 
fina nce Act. 1983, wh1.:rc the incQme of a n as:;e:;sel~ 
inclu<kd any profits and gains derived from a business 

of livestock breeding or dairy farming, a deduction 
was allowed in computing the tota l income of the 
assessec at the rate of one-fifth of such profits o r 
rupees 5fteen thournnd, whichever was higher. Ir. 
respect of profit s and gains fr0m the businc~s of 

poultry farmirig, the deduction .was limi ted to rupees 
fifteen thousand only. The term ' poultry' includ~s 
dom~5 1 ic fowls like chicken etc. 

A registered .firm engaged in the business of poul
try farming claimed and was allowed deduclion'i nf 
Rs 1.58,950, Rs. 77,517 and R s. 1,2 1,980 whilr 
comp lei ing l he assessments for the assessment years 
1981-82. 1982-83 and 1983-84 in August 1985. 
Nnv::mbc r 1984 and J anuary 1985 respectively 
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aoaimt the admissible deduction of R s. 15,00G for 
e~ch of th o;- assessment years. The mistake r~sulterl 
in a n aggregate undcr-assessmen l of inr.ome of 

Rs. 3, 13,44 7 and an under-charge of tax of R s. 
82,750 for the a~sessm~nt years J 98 1-82 to 1983-8!, 

in the hands o~ firm alone. 

The Ministry of Finance have accepted the 
mistake. 

(v) Under the lncomc-tax Act, 1 96~, as applicable 
upto the assessment year 198 S--86, any assessec 
bcincr an fodia11 company or a p .!l ~~on (other than a 
c·Jmpany) resident in India engag~d in the busin~~s 
of export out of India of anv gcods or mcrchand1;;e 
during the previous year~, is allO\\oct:I, in comp1:ting 
<he total incom e, a deduction of one per cc:nt •) f 
export turnO\-er of the prcvio!!s year and in additic n, 
five per cen t of the incrcasc> in the export turnov..:r 
of s:1ch goc ds or merchand ise during the previous 
~ ear over the export turnover of the go•ods o r mer

chandise during the immediately preced ing previous 
year. 

In the assessment of a registered firm for the 
assessment year 1984-85 completed iJ1 March l 985 on 
a total income of R s. 5,90,420, the department allow
ed a deduction of R s . 6,93,960, by adopting the 

export turnover of the previous year at R s. 3,26,83,582. 
The assessmenl reca rds. disclosed that the elig ible 
am0\Jnt of export turnover for the previous year was 
R s. 2. 96,51,551 on the basis of which a Gt!dllction 
of Rs. 6,03,821 ·c:nlv was admissible. Th t: e,,ce-;s 
dcJ uction of Rs. 90, 139 a longwi1 h a nother min or 
mistake in allowing depreciation on a car res·wted 
in short computation of a!.sessee's income by R s. 
93,561 and a shor t levy 0f tax of R s. 64,621 includ
::ng rnterest for belated fi ling of return in the hands 
of the firm and its six partners. 

The department has accepted the objection. 

The comm<!nts of the Minist ry <Jf Finance on the 
paragraph are awaited (December 1986). 

3.34 Non levy/ incorrect levy o.f interest. 

(i) The Income-tax Act, 1961, provides that any 
person responsible for paying any inrnme chargeabl·~ 
under the head 'salaries' shall at the time 'Of pay
ment rleduct income-tax on the amount payable at 
the average rate of income- tax, computed on th~ 
basis 0f the rates in force for the fin ancial year in 
which the payment is made, on the estimated income 
of· the assesse~ under salary for th~t financial year. 
TJ-te Act furth er provides tha t if such a person fail '> 
tc d~duct or i.lfter dedu cting fa ils to pay the tax 
within the prescribed period. he sha11 be liable to 
pay simple iriterest at 1 he ra te of 12 per cen t pe r 



annum (15 j)CI' cent from 1 Oct ober 1984) on 1hc 
amount of such tax from the date on which such 
taxi was deductible to the date on which such tax 

was actually paid. 

For the assessment y~ars 1982-83, 1983-84 and 
1984-85 sums of R s. 57,924, Rs. 1,30,81,632 and 
R s. 1,63',53,771 respectively were remitted. by a~· em
ploytr as income-tax in res?cct ~f sal~r~es paid t~ 

foreign technicians engaged rn ml dnllmg. . A ud1t 
scrutiny revealed (February 1986) that a ma1or .por
tion of the tax pertaining to the assessment years 
J 983-84 and 1984-85 ag~~gating to ~s. 2 ,38,21 ,458 

were paid in two equal instalments m July 1983 
and Novtmber 1984 afl~r the period specified under 
the Act. The delay ranged from: 3 to 14 monti .s for 
the assessment year 1983-84 and 7 to 18 months 
for the assessment year 1984-85 . Interest was, th~r~
fore, chargeable from ~he employ_.r at 12 per cent 
upto end of September 1984 and a t 15 p.~r cent 
thereafter . In the absence of details of monthly salary 
payable to the technicians, taking .be averag·~ ~ton
thly ded\tCtion of tax at source from salary p;i1d as 
Rs. 10 lakhs, interest chargeable from the employer 
worked cut to R s. 10.20 lakhs and R s. 18 lakh~ ap
proximately for -the two assessment years 1 983-8~ 
and 1984-85 respectively. 

The c0mmcnts of the Ministry llf Finance on the 
paragraph a re awaited (December · 1986). 

• 
(ii) The Jncomc-tax Act, 1961 provides that any 

perse:n n:sponsiblc for paying to p. resident any in
come by way of inter:::st other than income cl1m'gt:< 
able under the head 'interest on securities' , shall 
at the time of crt>dlt cf such iucor.1•! to the account 
of the payee or at the time of payment thereof, de
duct income-ta.x thereon 'at the rates in force. The 
Act furth er provides that if the prescrjbed p.:rson 
fails to dedt.tct or after deductieg fails to pay it tu 

Government within the prescribed period (within one 
week from the last day of the monrlj in which deduc
tion is made) he shall be liable to pay simple inte
rest at 12 per cent (15 per cent from 1 October 
1 'J84) ryer annum on the amount of such t«x from 
the dat~ on which such ta/( was deductible to the 
date on "'rich such tax is actually paid. 

(a) Duri!lg the previous years .r:::levant to the a~
sessment years 1972-73 to 1974-75, a registered firm 
paid by way ·of interest sums of Rs. 3,12, '.'\28, 
Rs. 4,38,584 and Rs. 1,10,836 to a close.ly held com
pany on the monthlv balances held by the lath~r with 
the assf'~cee fi rm for the 12 rnm1ths ending on 3 J 

October 1971, 31 October 1972 and 31 October 
1 ?73 respectively, and these payments ·were al:owed 
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as expenditure in the assessmen'.s of the firm for th·~ 
respective assessment yea~s. Audit scrutiny (June 
J 933) of the certificates of tax deducted at source 

filed by the closely held company revealed that the 
a!>ses~e_. firm had deducted tax at ~ource amounting 
to R '>. 65,588,. Rs. 94,295 and Rs. 23,276 for the 
tllre~ ass..:ssrncnt years . but these sw11s were credit

ed to Government account by the firm belatedly on 
various dates during M arch 1978 to May 1978, April 
1982 to August 1982 and June 1978 respectively 
and hence the firm was liable to pay interest on such 
tax working out 10 Rs. 50,410, H.s. 1,09,193 and 
Rs. 12,760 for the assessment years 1972-73, 
1973-74 and 1974-75 respectively. No action was, 
however, taken by the departmcn~ to levy the interest 
aggregating R ?. 1,72,363. 

The Ministry oE Finance have accepted the mis
take. 

(b) A registered firm which made a total payment 
o E Rs. 5,97 ,8 18 by way of interest during the pre
vious years relevant to the assess1w~ n.t years 1976-77 
tu 1979-80 did not deduct tax of Rs. 59,780 from. 
such payments and deposit the same to the credit of 
Government. As such the firm was liable to ::harge 
of in.terest for failure to deduct the 1ax bti t thl.! sam~ 
was not levied by the department. The omission resul
ed iu tot:i ! short levy of interest ot Rs. 73,463. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(iii) (a) Under the Income-tax Act, 1961, where 
the ad\'ance tax paid by an assessee on the basis of 
his own estimate for any financial year .fa.Us short of 
seventy five p er cent of the assessed tax, interest at 
12 per cent per annum is payable on the amount by 
which the advance tax paid by the assessee falls short 
of t.he assessed tax for t'he period from 1st day of 
April next following the relevant financial ye3r upto 
the date of_ the regular assessment. 

In the assessment of an individua l for the assess-· 
ment year 1977-78 completed in January 1985 the 
period of default from 1 April 1977 to 31 December 
1981 for levying of · iqterest for short payment of 
ad\."ailce tax was incorrectly adopted at 45 months 
instead of 57 ·months. This resulted in short levy of 
interest of R s. 5,86,495. 

The department has accepted the miSitake. 

The comments of the Ministry of Finance on thP 
paragraph are awaited (December 1986). 

( b)· Any person who has not been assessed previ
ously has to send · to the Income-tax Officer, in' each 
firiancial year, before the date on which the last instal
ment of advance tax is due, an .estimate of his total 

1 

., 

•· 
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income for the ~elcvant previous year and pay advance 
tax accordi ngly. F ailure to file the estimate and to 
pay the tax wi thi,1 the due date renders the assessce 
liabk: to pay in terest at the prescribed rates from 1 
April next fol lowing the financial year in which 
advance tax was payable . upro the date of regular 
assessment. 

A Hind u undivided family was assessed for the 
first time for the assc <;~mc-nt year 1976-77 to 1978-79 
in July 1984 and accordingly was required to file its 
estimates of eurrenr income and to pay advance tax 
for the asse sment years 1977-78 and 1978-79. 
Failure to fil e e t imates a 11.d pay the advance rax for 
the two assessment years 1977-78 and 1978-79 
rendered the assessce liable to interest of Rs. 54 ,20.+ 
which was not levied. 

The Ministry of Finance have accepted the mistake. 

(iv) Under the p rovis ions of the Income-tax Act, 
196 1. wl~ere the return for an assessmcn.~ yi:.ar is 
furnished after the specified date, the assessee is linblc 
to pay simple interest at 12 per cent (15 per cent 
from 1 October 1984) per annum from the day im
mediately following_.the specified date to the date of 
furn ishing fht! return. on the amount of tax payable on 
total income as determined on regular assessmen t, as 
reduced by the advance tax, if any, paid and anv tax 
deducted a t source. 

(a) In tlhe case of an association of persons, an 
ex parte assessment for n1e ~sscssmrnt year 1972-73 
made in March 198 1 at Rs. 6, 72,200 was reopened in 
the same month. Jn response to a notice subsequently 

-isi'ued by the department, the assessee filed a return 
in March 1985 showi1i.g 'nil' income. The re-assess
me1y. was completed ·in March 1985 :it Rs. 6,72,000 
and a tax demand for R s. 6,13,180 was raised. As the 
return wns not filed by the specified date of 31 July 
1972. the assessce was liable to pay interest amount
ing to Rs . 9,33,468"' for the period from August 1972 
to February 1985 .as against the interest of 
R s. 6.3 7 ,900 actualJy levied by the department in 
resprct of the period from August 1972 to March 
198 1. The mistake along with another. min or mistake 
resulted in short levy of ini'.erest of .Rs. 2,95,288. 

The Ministry of Finance have accepted the mistake. 

(b) A H indu undiv:dcd fa mily filed the returu of 
incom~ for the assessment year 1980-81 in April 
1983. The assessment was complt}ted in January 
1985 by the Jnspectjng Assistan.t Commissioner 
(Assessment) on a taxable incom.e of Rs. 10,68,5 17 
including agricul tural income of R s. 5,000 and a tax 
dcm:rnd of R s. 7.53 ,852 was raised. For the delay 
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of 33 mon ths in filing the return , the assessee· was 
liable to pay interest of R s. 2 ,48 ,77 J against the sum 
of Rs. 24,849 actua lly levied by the department. The 
omission resulted in short-levy of interest of 
Hs. 2.23 ,922 . 

. lhc Ministry of Fi nance have accepted the mistake". 
( v) Under ,~he Income-tax Act, 1961 , any demand 

for tax should be paid by the assessee within thirty
fi vc days of service of notice of the relevant demand 
and failure to do so would a ttract simple interes t at 
n ine per ceti,t per annum upto 3 1 March 1972, and 
~tt twelve per cent per annum from 1 April 1972, 
from th::: date of defa ult. In November 1974, the 
Central Board of Direct Taxes issued instructions 
that in terest for bcl ai~ed payment· of tax should be 
calculated and charged within a week of the date of 
final payment of tax demands. 

The assessments of an· indi vidual for the assess
ment years 1952-63 nnd I 963-64 were completed in 

ovember 1966 ( revised in May 1969 and March 
197 1) determin ing a neit tax demand of Rs. 1,77 ,2 38 
and P. s. 1,40,200 respective ly. These demands were 
aa justed in J uly J 981 (together wi th interest for the 
hcla~ed payment of tax for the period upto 31 D ecem
ber 1971) against the refunds relating to the assess
ment years 1970-71 and 1971-72. · The department 
chnrgecl fu rther interest for th e period of delay from 
1 January 1972 to 30 June 1981 C!nd arrived at the 
ir~'.crest leviub1e a t Rs. 1,02,894 for the assessment 
year 1962-63 and at Rs. 1,45 .806 for the assessment 
year 1963-64. It was noticed in audit (May 1984) 
that th e con ect nmount of int.crest worked out tn 
R s. 2.00,679 and Rs. 1,58 . 776 respectively for the 
two assessment years. The mis take arose due to the 
incorrect charging of interest upto th e various dates 
of pnyments made in instalments of the tax demands 
relating to the assessment years f9 70-71 and 1971-72 
The refunds for the assessment years 1970-71 ·and 
1971 -72 were determined only in January 1981, and 
h-!nce the credi t towards demands for 1~hc assessme~t 
years 1962-63 and 1963-64 would arise only in J~l y 
1981, on which date the adj ustment refund orders 
were i~sued by the dep~rtment. The incorrect proce
curc followed in a rriving at the int~res.~ for the be
lated payment of tax relating to the assessment year 
1962-63 and 1963-64 resul ted in short levy of in
terest of Rs. 1.10,755 for bq'.h the assessment years. 

T h::: departmen t has accepted the objection. 

T he comments of the M inistry of Finance on the 
par:rgraph are a~va ited (December 1986). 



I 

the cancellation of the penalty proceedings initiated 
under the various provisions of the Income-tax Act 
at the time of the original assessment consequent on 
the cancellation of the assessment were also not 
correct. The minimum penalty leviable for short pay-
ment of advance tax was Rs. 16,590. · 

: 02 

(ii) l n another case assessed in the same ward, the · 
assessment for the al>ses::.m !nl year 1980-81 was com
pleted on 'best judgement' basis on 25 March 1983 
d~termining a to.ta] income of R s. 2,50,000 treating 
the firm as an unregistered firm. The' date of service 
of the notice of demand was not verifiable as t'he 
demand notice was not kept on record. However, as 
per ih ..: acknowl.::dge1111-nt made on the a?scssmen t • 
order, a copy of the order was r.eceived by the firm 
on 25 March 1983 and the firm made an application 
for cancellation of the assessment on 3 June 1983. 
The assessing officer cancell~d the assessment on 
22 August 1983. Th~ fresh assessment \.\~..1s made on 
I 9 March 1985 0 11 a to tal income of Rs. J ,50, 330 
in the status of a registered firm. As the application 
for cancellation was made beyond the one month 

p;:riod, . this resuiled in the irregular reduction in total 
income from R s. 2,50,000 to Rs. 1,50,330 and con. e
quent short levy of tax and interest to the extent of 
Rs. 1,67,320. T he total under charge of tax in the 
two cases for the assessment year 1980-81 amounted 
to Rs. 6,42,625. 

The comments of the M inistry of Finance on the 
paragra phs are a\\ a,itcd (D .:_c.::mber J 986). 

3.39 Incorrect allowance of the credit of tux deducted 
at source. 

Under the provisions of t l}e Income-tax Act, 1961 t 
any person responsible for paying any sum to any 
resident !or carrying out any work in pursuance of a 
contract of the value for more than Rs I 0.000 from 
I June 1982 between the contractor and the Central / 
State Government shall -at the time of payment thereof 
deduct an amount equal to 2 per cent ot such sum 
as income-tax on income comprised therein. Deduc
tions made in accordance with the above provisions 
and paid to Government shall be treated as a payment 
of tax on behalf of the person from whose income the 
deduction was made and credit shall be given to him 
for the amounts so deducted on the production of the 
certificate for tax deducted, in the assessment, if any, 
made for the immediately following assessment year. 
According to the in structions issued by the Centrai 
Board of Direct Taxes in September 1973, in cases 
where contract is taken by an individual and is exe
cuted by a firm of which he is a partner, the credit 
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for t:.lx dcduct.:J at ::.ource would be given to the fi rm 
in whose total income, the income from the contract 
in question is included. 

In the assessments of a registered firm for the 
assessment years I 9_82-83. an d J 983-84 completed i:i 
February 1984, the department allowed credit for tax 
deducted at source for sums of R s. 99,132 and 
Rs. 99,192 respectively. The scrutiny of the certificates 
of tax deducted at source, however, ·revealed (Sep
tember 1984) that the contracts were made in the 
name of another firm and th<'. certificates of tax deduc
ted at source were al.so issued to that concern as the 
tax at source was deducted from the payments made 
to the said party. As the payments were not made 
to the assessee firm and the tax at source was also 
not deducted from . any payments to said firm, the 
allowance of credit of Rs. 1,98,324 for the assessment 
years 1982-83 and 1983-84 was inconect. 

The Ministry of finance have accepted the mistake. 
~· 

3.40 Incorrect cxep1ptiGn of income. 

Under the provisions of Income-tax Act, 1961, a11y 
income from interest on moneys standing to credit 
in a Non-resident External Account in any bank in 
India in accordance wit'h the Fornign Exchang~ R egu
lation Act, 1973 does not form part of the total in
come in the case of person residen t outside India 3S 

defined in the Foreign Exchange Regulation Act, 
according to which a person resident outside India 
means ;:t person who is not a resident in India. A 
person is said to be a 'resident in India' under th~ 

Income-tax Act, if he being a citizen of India, returns 
to India and stays there for any purpose, in such 
circ~rnstances as would indicate hi s intention to stay 
in India for an uncertain period. 

During the previous years relevant to t he assessment 
years 1982-83 and 1983-84, an individual derived 
interest income of R s. l ,25,222 and Rs. 1,27,676 
respectively from his non-resident external account 
and claimed it as exempt from income-tax. Whik 
completing the assessments · in March 1984, the 

. assessing officer acc~_pted the claim of the assessee and 
a llowed the exemption. The assesee, an Indian citiren, 
was resid~ in India -:ind was going abroad on 
short business visits but there was no evidence to 
show that he was resident outside India during the 
previous yea rs relevant to the assessme.nt years 
1982-83 and 1983-84. According to the details in 
respect of the assessee's stay in India, the assessee 
was in India from 25 July 1980 onwards except for ,; 
brief. visit outside India from 28 December 1981 to 
6 J anuary 1982 and he J1ad not been able to go 
o utside India for personar reasons. His stay in India 

---
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- th-:!reby being for au uncertain period, b~ was tu be 
treated as 'r~~!dcnt in lndia· undet th~ Foreign .Ex
change Rcgularion A ct <:nd the in terest incom~ 

brought to tax. The incorrect exemption °0f interest 
i.ncome of R s. 1,25,222 and R s. 1,27,676 result·ed 
in an aggregate short levy of tax of Rs. 1,48,290 for 
the two assessment years. 

The comments of the Ministry of Finance on the 
pa ragraph are awaited (December 1986). 

3.41 Incorr~ct reduc~ion o~ demand. 

The original assessment for .the assessment year 
1976-77 of an indi vidual was completed in September 

1979 and a demand notice for R s. 46,734 was issued : 
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Penalty proceedings under the various · provisions of 
the Income-tax Act, 1961 , were also initiated. The 
assessee went in appeal against the assessment and 
the appellate authority (October 1981) reduced the 
demand to R s. 44,000 which was given effect to in 
November 1981. In the meantime, in February 1981 
the assessment was reopened by the d·epanment and 
pending completion of re-assessment proceeding~, thr. 
assessing officer took the demand of R s. 44,000 
through a minus memo to nil amount on 5 March 
1982 and also dropped the penalty proceedings ini
tiated at the time of the original assessment 

Jn . February 1985 the re-assessment proceedings 
initiated in February 1981 were dropped by the 
Inspectmg Assistant Commissioner (Assessment) on 
the ground that there was no escapement of the 
income and a nil demand was created . However, the 
demand of Rs. 44,000 raised in October 198 l and 
taken . to nil was not restored alongwith interest, for 
non-payment of the demand. The penalty proceedings 
initiated at the time of original assessment \.Vere olso 
not revived. These misakes resulted in non-raising of 
demand to the exten t of R s. 91 ,513. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). · 

3.42 Loss of revenue due to incorrect orders passed 
. in revision a; y proceedings. 

The Income-tax Act, 1961, provides that the Com
missioner of Income-tax may, either of his own motion 
or on · an application by the assessee .for revision. 
revise any order passed by an authority subordinate 
to him. Tile Act also provides th'.l t the Commissioner 
shall not ·revise any order where the same has been 
made the .subject of an appeal to the Commissioner 
of Income-tax (Appeals) . 

In the· case of a registered firm, the assessing officer, 
und.;r t!1e d;rect:on of the l mpect;ng Assi$tant Com
mis~ioner completed the assessment for the assessment 
year 1977-78 in July ~980 on a total income of 
Rs. 1,92,240. The asscssee fi rm preferred an appeal 
against the assessment order of the assessing otlicer 
before the Commissioner of Income-tax (Appeals) : · 
Thereafter, the assessee fi led a revision petition before 
the Commissioner of Income-tax: stating, inter alia, 
!hat the appeal filed before the Commiss!oner of In~ 
comi.:- tax (App~· a ls) had been withdrawn on 27 Feb
ruary 1981 because it was not likely to be d isposed 
of before the expiry of at least six months. The assessee 
also requested the Commissioner of Income-tax to 
dispose of the revision petit ion on priority basis: 
Considering !he request of t he assessee and with :1 

view to collect the correct demand from the assessee, 
the Commissioner of lnc0me-1ax passed orders · on 
28 March 1981 allowing a reduction in income of 
Rs. I, 18,964. The appeal filed before the Commis
.sioner of Income-tax (Appeals) was subsequently dis
missed on 25 July 1981 on the ground that the 
assessee had requested on 9 March 1981 to decide 
the appeal within 2-3 days or els.e to treat .the appeal 
as withdrawn and the appeal had bcconie infructuous· 
in view of fhr revision pet:tion already decided by 
the Commissioner on 28 March 1981. 

As the appeal fried by the assess.ee was .pending 
before the Commissioner of Income-tax (A ppeals) , 
the Commissioner of Income-tax was not em powered 
to decide the reyision petition of the assessec on 28 
March . 1981. The incorrect orde;rs of the Commis
sion.er Jed to reduction of demand of Rs. 71 ,267 in 
the hands of the firm and its partners. 

The Minist ry of Finance have accepted the mistake. 

3.43 J_n<;s oE rcvcnu~ due to time bar. 

Under the Income-tax Act, 1961, all income 
accruing or arising to an assessee in India during 
any previous year. is includible in his total income 
for that year. 

Two brothers each assessed in the status of indi
viduals had half share in about 22 grounds of land 
in a metropolitan city. In October 1967, they leased 
out the lands to their mother, permitting. the latter 

. to construct a theatre for exhibiting films on pa.yment 
of ground rent of R s. 19,500 per annum. The income 
by way of ground rent for the assessment ~ears 
I 968-69 to 1972-73 was, however, omitted t~ be 
assessed to tax . When this omission involving an 
additional tax demand of Rs. 90,580 was pointed out 
in audit in August 1975, the Ministry of Finance 



(ii) Under the prov1s1ons of the- Wealth-tax Act, 
1957, propei;ty held under trust for any public purpose 
of a charitable or religious nature is· exempt from 
wealth- tax. By. an amendml:'.nt made with effect from 
1 April 1973 , the exemption was made inadmissible 
if the funds of the trust were invested in a concern in 
which the author or trustee of the tr-ust had substan
tial in terest. Tf, however, the. amou nt of investment 
of the fund s o[ the trust in such a concern did not 
exceed 5 per cent of the capita l of the concern, the 
exemption would be available for any assets other 
than those representing such investment. 
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For the asscssmrnt years 1980-8 1 to 1983-84, a· 
charitable trust was held as assessable to income tax , 
in the status of an association' . of persons, as more 
than 75 per cent of the funds of the trust had been 
invested in concerns wherein the authors of the trust 
were substa ntially interested. T he corpm of the trust 
was l ike-wise, liable to weal th-tax fo:: the four assess
ment years al the minimum rate of one and one-half 
per cent or at the rates applicable 'to an individual, 
whichever was beneficial to the revenue. No action 
was, however, taken to assess to tax the wealth of the 
trust for these years. The taxable wealth according to 
the balance sheet of the trust on the respective valua
tion dates for the assessment years 1980-81 to 
1983-84 was Rs. . 6,28,328, R s. 8,87 ,688, 
Rs. 13,06,578 and Rs. 15.42,578 respectively. T he 
omission' to assess the aggregate wealth of 
R s. 43,65, 172 resulted in non-levy of wealth-tax of 
Rs. 74,093 (reworked. after excluding wealth-tax lia

bili ties). 

T he depart ment has accepted the objection. 

The comm ents of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(iii) Under the Wealth-tax Act, 1957, the net 
wealth of arr assessee means the aggregate value of all 
assets, wherever located , belonging 10 the a)sessee, as 
reduced by the aggregate value of a-11 admissible debts 
owed by him on the valuation date. The Act alsd 
provides that where an assessee is a partner in a fi rm, 
the value of his in terest in the · net assets ~f the firm 
is to be included in his n«.:t wealth . The Wealth-tax 
Rules, 1957, while laying down the method for deter
mination of the net value of assets of business as a 
whole , inrer alia, provide that necessary adjustments 
in the value of an asset n•ot disclosed in the balance
sheet shall be made wh ile computing the value of in
terest of a partner 1;i a firm. Further, the Act also 
p rovides for the ·jcvy. o~ penalty, inter alia, if an 
assessee has, without reasonable cause, failed to fur
nish the wea lth-tax return within the prescribed time 

or co11'cealed the particulars of any assets or ~urnished 
inaccurate particulars of assets or debts. The Central 
Board of D irect Taxes issued instructions (November 
1973 and April 1979) emphasising the need for 
proper co-ordination amon'gst <issessmcnt records 
pertaining to different direct taxes with a view to 
bring to tax cases of evasion of tax. 

(a) Six individuals (a fa ther and his fi ve sons) , 
were partners of a fi rm which was cngagea in the 
business of lorry transport. Three of them filed their 
wcalth- t.ax retmns for the assessment years 1980-81 
to 1982-83 showing t heir capital/current 11ccount 
balances as per the balance sheets of the fi rm nnd the 
same .was accepted by the assessing Officer while 
completing their assessments in March 1984 and 
1985. The remaining three partners had not fi led 
their wealth-tax returns. Aµdit scrutiny of the income
tax assessments ( July 1985) disclosed that the firm 
was adop(i ng cash ~ystem of accounting in rP.spect of 
its Jorry contract receipts and the amounts outstand
ing for collection' after rmsmg bills were 
Rs. 25,08,880, R s. 23,9.9,400 and R s: 30,27,226 as 
on 31 March 1980, 31 March 1981 and 31 March 
1982 respectively. These were not disclosed in the 
Balance Sheets of the firm and consequently omitted 
to be considered in com(J'J ting the assessee's_ i11terest 
in the partnership firm. The omission resuited in an 
aggregate non-levy of wealth-true of Rs. 72, 170 in 
the hands of the six individuals. Further , pen·alty pro
visions for non-filing of the returns by the three . in
dividuals were also attracted. 

Tbc commen ts of the Minist~y of Finance on the 
paragraph are awaited (D ecember J 986). 

(b) The wealth-tax assessmen't records cf two 
individuals for and upto the assessment year 1972-73 
disclosed that they owned wealth in the status . of 
Hindu undivided family, for the assessment years 
1975-76 and 1976-77. It was noticed in audit (July 
l 982) that they bad neithcr fi led t h~ returns of their 
net wealth for these .assessment year$ nor had the 
department called for tbc wealth-tax re: urns. The 
cases were also not shown as pending in the depart
mental records. The omissio n resulted in under-assess
nwnts of wealth of R s. 2 1,43,200 and short-levy of 
wealth-tax of R s. 66,116. Further, penalty pr0visions 
for non-fi ling of the returns and concealment of 
wealth were also leviable. 

T he Ministry of Finance have accepted the mistake. 

(c) T he Wealth-tax asses:;ment records of an 
assessee, for the asJassment years 1967-68, 1968-69 
and 1970-71 d isclosed investment of an amount of 

\ 
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R s. 1,25,000 by the assessee in a company, which 
was assessed to wealth-tax in these assessment years. 
Huwcver, in the subsequent' assessment years 1971-72 
to 1978-79, the assessee neither returned the amount 
nor the department inc1:ided the same in' the net 
wealth of the assessee while completing the assess
ments for those assessment years ·between April 1976 
and January 19.83. The omission resulted ~n under 
assessment of fl'et wealth by Rs. 10,00,000 and short 
levy of tax of Rs. 33,570. Further, penalty for the 
concealment of wealth was also leviable under the 
pruvision .of the Act. 

The department has accepted the ob~ection in prin
ciple. 

The comments of the Ministry of Fina11ce on the 
paragraph are awaited (December 1986). 

(iv) The .compensation .. receivable by an assessee is 
an asset within the meaning of Wealth-tax Act anrl 
as such is assessable to wealth-tax. 

(a) In one case, Iamis belonging · to an individual 
(who died on 27 June 1977) were acquired by a 
State Housing Board and compeosation awarded on 
various dates from Aprll 1965 to May 1'970. Though 
details of the final compensation awarded were not 
available, the compell'sation receivable according to 
the wealth-tax records of the assessee was -Of the order 
of Rs. 3,06,321. The account delivered (in June 
1980) by the Accountable Person, for the property 
passing on the death of the assessee, also included a 
sum of Rs. 3,75,000 as compensatian receivable on 
the lands acquired. The amount was. however. n'Ot in
cluded in the net wealth of the assessce for th~ assess
ment years 1974-75 to 1977-78 assessed jn March 
1979 and March 1980. 

The department has accepted the objection and has 
raised an addi1iona1 demand of Rs . 65,474 for the four 
assessment years. 

The comments of the Ministry of Finance on the 
paTagraph· are awaited (December 198~). 

(b) The lands belonging to an individual we.re 
acquired by the State Gove.rninent Jn 1967 an'd en
hanced compensation of Rs. 2, 17, 712 and interest of 
Rs. 74,25J thereon was granted by the High Court in 
October 1977. While these afilounts were broueht to 
charge of weal~h-tax in the assessment for the assess
ment year 1978-79 completed in March 1983. the 
assessability of the co.mpensatipn amount lo tax for 
the earlier assessment years beginning from the year 
of acquisition of the lands in 1967, was not considered . 
This .resulted fo non-levy of tax of R s. 38,092 for the 
assessment years 11.972-73 to 1977-78. 

S/ 17 C&AG/86- 28 
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The department has accepted th~ mistake. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

4 . .05 I ncorrer:t valuation of assets 

A. Immovable properties 

(i) Under <the provisions of the Wealth-tax Act, 
1957, the W.ealth-tax Officer shall subject to mies 
made in this behalf estimate the value of any asset 
Cother than cash~ to be the f1rice, which in his 
opinio~ it would fetch if sold in the open market on 
the valuation .date. Besides, Agricultural lands comp
rised irr tea, coffee, rubber or cardamom plantations 
w,ere ~hargeable to wealth tax upto the assessment 
year 1982-.83. No rules were framed for valuation of 
these lands ,though a decision was taken by the depart
ment in 1980 itself to frame rules for valuation of 
lands comprised in specified plantations. In February 
1982 the Hoard issued .WJidelin'es tluough a circular 
for valuing tbe.se plantation lands by capitalising the 
average income realised from these lands for six years. 
ln March 1983, the Board through another circular 
issued fresh ·guidelines· in respect of Iands in coffee 
pla11.tations situated in Karoataka are concerned 
stating that the revision was made with a view to have 
some unif.orm procedure for speedy completion ,of the 
assessme.nts peoding in Karnataka. According to these 
guidelines the xates ranging from Rs. 5,000 to 
Rs. 15,000 per acre in• accordance with the average 
yield per acre were _considered reasonable for valua
tion «>f plantation lands covered by plants which had 
started yieldin'g. The Wealth-tax Officers complied 
with the circular instructions of the Board and comp
leted the assessments during the years 1983-84 a11d 
1984-85. The following undera.ssessments c:We to 
under-valuation of coffee Jands and other irregqlari• 
ties were noticed by audit (November 1984 to :Jan- , 
uary 1986). ' · 

(a) The Wealth-tax Officer initiated action for re
,openfog of a large number of assessments concluded 
in the years 1977-78 and 1978-79, 1979-80 
and 1980-81 as the value of coffee lands in
cluded in the assessments at rates ranging . fr.om 
Rs. 5,000 to Rs. 7,000 per acre, were in his opi,nion 
foond to be too low as the market value of the lands 
prevailing then ranged from Rs. 20,000 to 
Rs. 30,000 per .acre. The Wealth-tax Officer also took 
into consideration the fact that in two neighbouring 
districts, coffee lands which were less fer tile bad been 
valued by the concerned Wealth-tax Officers at rates 
ran'ging .lirom Rs. 12,000 'to Rs. 16,000 per acre. How
ever, ;if,ter the issue 0f the g.'1idelines by the Board in 
Pebruary 19·82 and March l 983, the Wealth-tax 
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Officer dropped the proceedings ini tiated for re
opening the past assessments. This resulted in conse
quent short-levy of tax of R s. 19.37 lakhs computed 
on the basis of the minimum of Rs. 20,000 per acre 
for the assessmen't years 1977-78 ro 1 981-82 in the 
case of 31 assessees. 

(b) In another thirty cases, the value of lands 
returned by the assessees in their· wealth-tax returns 
amounted to R s. 3.54 crores. The value of these 
lands was arrived at R s. 2.53 crores by WeaJth-tax 
Officer by applying the guidelines issued by the 
Board . Although the vaJue of the land as retmned was 
more by Rs. 1.01 crores than tl~e value ·determill'able 
as per guidelines, the returned value was ignored and 
assessments were concluded adopting the value as per 
guidelines. The resultant under-assessment led to 
undercharge of tax of R s. 2 ,57,639 for .the assessm errt 
years from 1977-78 to 1982-83. 

( c) In four cases, the land was sold for a sale con
sideration of Rs. ·54.35. lakhs effected on dates subse
qu~nt to the relevant valuation dates which was 
Ignored and the coffee lands were valued at R s. 12.14 
lakhs by adop ting the rates suggested in• the guide
lines. The value of coffee lands sold in May 1979, 
July 1979, May 1980 and M ay 1981 for 
Rs. 11 ,00,000 , Rs. 9,15,000, R s. 26,20,000 and 
R s. 8 ,00,000 respectively were adopted in the assess
ments of immediately preceding assessment years at 
mere R s. 3 ,27,630, Rs. 1,55 ,000, R s. 5,56,540 and 
Rs. 1,75,000. Failure to adopt the higher value 
resulted in under valuation' of wealth by R s. 42.21 
lakhs involving short l~vy of tax of R s. 1,46,454 for 
eight 'assessment years. 

( d) I_n seven cases though the value of the coffee 
lands included in the earlier assessm ent years had 
been accepted by the assessee, the value of the' land 
was determin'Cd at a lower va1:Jation of R s. 4 7 . 77 
lakhs by the assessing officer for the subsequent assess
menr years 1980-81 to 1982-83 on the basis of th e 
Board's guidelines. The under valuation amounted to 
R s. 62.70 Jakhs on th is account leading to short levy 
of tax of R s. 2,46,929. 

( e ) In another case, an' estate purchased for 
R s. 15,05,000 in 1968 and valued by an ap'proved 
valuer at R s. 17,50,000 as on 30 fo ne 1977 (assess
m ent year 1978-79) was valued at Rs. 5,86,206 as 
on 30 June 1977 in the assessment concluded irr 
October 1982. The estate .was c;imilarly valued at 
amciUnts of R s. 4,92,740 and R s. 6,61,634 for · the 
assessment years 1977-78· a nd 1979-80 in the assess~ 
mei:lts concluded in M i'l rch 1982 an'd October 1982 
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respectively. Owing to the adoption of lower valua
tion there was undercharge of tax of Rs. 64,490 for 
the three years together. 

The D eparrment stated that the Board's ci rculars 
were binding on the assessing 3uthorities even if the 
value ·arrived at in accordance with the guideli nes 
was less than the prevailing market value o r the value 
according to t he approved valuer's reports or vaiues 
returned by t'he assessees tbemsel".es. I t was also 
stated by the D ep artment that even accord ing to 
judicial pronouncements, B<;>ard 's circulars which are 
esp'ecialJy beneficial to the assessees ( benevolent 
ci rculars) are binding on the assessing autboriries even 
if they deviate from law. 

T he scheme of valuation of assets laid down in the 
Act envisages valuation of asset at market value only. 
The Act authorises the Board ro make rules to provide 
the manner in which the market value of the assets 
bas to be determined. The BoMd's Circulars of 
F ebruary 1982 and March 1983 lay down only 
guidelines for the valuation of iands and these cir<!ulars 
not being in the narure of instructions are not binding 
on the assessing officers. 

T he com ments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(f) Two individuals were partners h(l.ving 15/44 
mid · 14 / 44 share in a firm, owning extensive 
immovable properties. Jn the wealth-tax assessments 
of these two ind ividuals for the assessment years 
1981-82 to 1983-84 completed in March 1985, t_he 
department adopted the value of a land and a build ing 
fhereon as R s. 25,05,750, R s. 35,82.660 and 
Rs. 35,58,600 for the th ree assessment y~ars resp!!C· 
t ively and determined their share of the wealth 
accordingly. Audi t scrutiny revealed (September 
19 85) that one other partner of rh e firm retired in 
November 1984 and the considerat ion of the · 
relinquishment of her share in the partnership assets 
was valued at Rs. 22 l al,<lls and towards this, she was 
given 1/3 rd share of the above property. It was, 
therefore, pointed out by audit that on this basis the 
value of the property would requi re to be adopted as 
R s. 60 lakh s for the three assessmen't years 1981-82 
to · 1983-84 and if this was done -the aggregate 
valuation would work out (o R s. 1 ,67,06,060 in the 
case of two individuals, resul ting in a total short levy 
of rax of Rs. 2 ,62,152. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

· ~ 
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(g) For the ass('!ssment ye'itr 1982-83 (valuation 
date 31 March 1982 ) an assessee returned tbe value 
,of 1,91,11 1 sq. metres of non-agricultural lands at 
Rs. 5,73,333, at fhe rate of Rs. 3 per sq. metre on 
the basis of regis~ered valuer's report dated 27 April 
.1982. The assessing officer accepted the value as 
returned by the assessee and completed the assessment 
in July 1982. fn the meantime, the assessee executed 
two sale deeds on 1 A:<Jril 1982, the. day foll owing 
the. valuation date for the sale of 6,329 and 10,632 
.sq. yards of the lands at the rate of Rs. 13.1 5 per sq. 
yard (Rs. 15.72 per sq. metre). Subsequently the 
assessee sold the remaining part of the l<Jnds also at 
the same price. The information relating to the s<J le 
.price of Rs. 15.72 per sq. metre on 1 April 1982 was 
received by the assessing officer from the assessee on 
7 April 1983. As the sale price is relevant for the 
valuation of wealth for the assessment year 1982-83, 
the wealth-tax assessment completed on 11 July 1982 
was req uired to be re-opened. No action was, 
however, taken by the assessing officer. This resulted 
in under-valuat'ion of assets by Rs. 24 ,30,930 and 
~hort-levy of tax of Rs. 1,06,248. 

The M inistry of Finance have acceptt::d the mistake. 

(h) The net wealth of an individual, for assessment 
years 1976-77 to 1978-79, included certain immovable 
properties, which he held i-1 joint ownership m part 
and the remaining as sole owner. Jn the previous 
year relevant. to the assessment year 1979-80, the 
assessee sold a portion of the joint ownership property 
and the entire sole ownership property to a builder 
and returned a consideration of Rs. 4,00,000 for the 
joint ownership p'roperty admeasming about 1220 
square metres and Rs. 1,00,000 for the sole ownership 
property admeasuring 2864 square 'metres. This w:ts 
acc~pted by the department while completing the 
assessments for the above three ~ssessment years in 
March 1 9~ 1 , July 1982 and March 1983 respectively. 
It ~as. observed in audit, in October 1984 that the 
department had not referred the valuation of the 
properties to the deparrmental val11er though both 
the properties fell under the same cadastral survey 
and the department should have adopted the value of 
the sole ownership property also at t'be rate of sale of 
the joint ownership property. Had this been done, 
the value of sole ownership property would be 
Rs. 9,39,392. Omission to do so resulted in under
assessment of wealth of Rs. 7,21,856 for ~ach of the 
~ssess)llent years 1976-77 and 1977-78 and 
Rs 5 13 457 for t'he assessment year 1978-79 and 
an . a~gr~gat; short levy of tJx of Rs. 90:353 
(including addi tional wealth-tax of Rs. 35,598 teviable 
for 'the assessment year 197 6-77). 

The department has accepted. the mistake. 

The comments of the Ministry of F inance on the 
paragraph are crwai ted (December 1986). 

( i) The net wealth of an individual, for the 
assessment year 1984-85 inter a/ia, included his 
on'e-half share in a plot of land (in a metropolitan 
town ) measuring 1,210 square yards. While com
pleting the assessment for the assessment year 
1984-85 in August 1984,. the assessing officer adopted 
the value of the assessee's one-half share in the plot 
of hmd ar Rs. 1,70,000, the value working to Rs. 140 
per square yard . It was seen in audit (Deceniber 
l 985) that in respect of the same · area and locality, 
the District Yaluation Officer in another case, had 
determined the value of the plot at Rs. 1,314 per 
square yard as on 4 December 1981 relevant to the 
assessment year 1982-83. On the basis of the value 
of the plot at R s. 1,314 per square yard in the same 
area as determirn~d by the D istrict Valuation Officer 
in another case, the value of the plot owned ( 1210 
square yards) by the assessee, worked out to 
Rs. 15,89,940 as .against Rs. 1,70,000 adopted by the 
depar tment. The incorrect valuation adopted by the 
department resulted in under-assessment of wealth by 
Rs. 14,19,940 and short levy of tax of Rs. 59,440. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(j) In tbe wealth-tax assessments of a H indu 
u!1divided family, for the assessment years 1978-79 
to 1980-8 1 completed in April 1980, . the value of 
one of the properties was adopted at Rs. 2,08,250, 
Rs. 2,13,300 and Rs. 2,13,250 respectively as returned 
based on the cost of land purchased at Rs. 15,000 
in March 1972 and cost of construction spread over 
three years f~om the year 1975 to 1978. In the case 
of the other property the approved valuer had valued 
the land in the same locality at Rs. 3.50 per square 
yard according to which cost of land itself worked out 
Lo Rs. 98,000. The cost of construction spread over 
'from the year 1975 to 1978 also did not represent the 
market value relevant to the assessment years 1978-79 
ro 1980-81 due to rise in prices. The assessee also 
had returned the value of another property situated in 
an industrial area comprisrng land measuring 5,223 
square yards with buildings constructed on area of 
536 square yards, at R s. 90,000. which was adopted 
while complet'.ing the assessments. The valuation of 
this property as on 31 Ma'rch 1975 relevant to the 
assessment year 1975-76 had been done at Rs. 87,113 
by the approved valuer. Thus the value assessed at 
Rs. 90,000, for the ass.essment years 1978-79 to 
l 980-81 did not represent the market value due to 
harp rise in the prices. The uon-adoption of higher 

value resulted in under assessment of wealth of 
Rs. 6,37,47 1 and short le".Y of ta~ of Rs. 53,679. 



.. 
The Ministry of Finance have accepted the mis take. 

(k) An individual sulcl. an immovable property 
(situated in a Metropolitan city) in the fina1tcial year 
l 983-84 for a consideration of Rs. 1:1 ,48,611 after 
obtaining a clearance certificate for sale of property 
from the department jn January 1983 m1der income
tax Act, i.e., immediately before th~ valuation date 
relevant to the assessment year 1983-84. In the 
wealth-tax assessment of r11e individual, for the 
~ssessment year 1983-84, completed in May 1984, 
the assessing officer adopted the value cf the said 
pcoperty at R s. 4,50,000 ins.lead of the agreed market 
value of Rs. 11 ,48,611 . The incorrect valuafion 
adopted resulted in under assessment of wealth by 
Rs. 6,98,611 and short levy of tax of Rs. 33,265. 

The MinistTy of Finance have accepted the mistake. 
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(!) Five assessees owned agricultural land jn a 
village near Baroda city (Gujarat). A part of t.be 
land in respect of the four assessees was acquired by 
the Governmenr during the previous vears relevant 
to the assessment vear 1979-80 (three cases) and 
1980-81 (0·1e case). Compensation at the rate of 
Rs. 30,250 in one case and at the rate of Rs. 32,000 
per acre in the three cases was paid. According to 
rhc report of the approved valuer, the land was 
situated at a distance of 8 Km from Baroda city and 
was of light black loam of ~ood fertility. irri_gated, 
tobacco producing and connected 6y pucca tar road 
with the city. The value of the land before and aftr r 
acquisition was taken at a very low rate ranging from 
Rs. 6,200 to Rs. 13,430 per acre in the assessments 
for the assessment years 1978-79 to 1980-81, com
pleted between November 1982 ro March 1983. 
Even if the land is valued at the rat'e at which 
the compensation was paid, there was under 
valuation of tlle asset in a11 these cases to rbe extent 
of Rs. 16,76,860 with consequent sho.rt levy of tax 
of Rs. 35 ,577 for the assessmeDt years 1978-79 to 

1980-81. 

The department has accepted the objection in four 
cases. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) The methods generally adopted to estimate 
the market value of any building arc the ' land and 
building method' and 'income-capitalisation method1

. 

le lias been judici~lly held (100-ITR-621) that the 
'Income capitalisation method' is ideally suited for 

valuation of commercial properties. 

While computing the net wealth of an individual 
for the assessment: years 1981-82 to 1984-85, betwee~ 
February 1982 and November 1984, · the assessing 
officer adopt'ed the value of buildi.ngs and godowns 
let out for commercial purposes at Rs. 1 t,00,000 for 
each of the assessment yea-rs. The net rental income 
assesF;erl in respect of these properties for the purposes 
of income-rax was R s. 1,88,814, Rs. 1,91 ,212, 
Rs. 2,10,669 and Rs. 2,40,307 for the assessment years 
1981--82 to 1 <J84-85 respectively. On the basis of 
yield and capitalisation method adopted generally by 
the department, the fair market value of t]]e properties 
worked out to Rs. 18,88,140, Rs. 19,12,120, 
Rs. 21,06,690 and Rs. 24,03,070 for the assessment 
years 1981-82 to 1984-85 respectively. The failure 
to adopt correct market value resulted in total under
assessment of wealth by Rs. 39,10,020 and a short 
levy of tax of Rs. 1,50,699 in the aggregate. 

The comments of the Ministry of Finance on the 
paragraph are a:vaited (December 1986) . 

(iii) Under the Wealth-tax Act, 1957, the value 
of a house property belonging to the ass·essee and 

. exclusively used by him for residential purposes 
throughout rhe period of twelve months immediately 
precedin•g the valuation date may, at the option of 
the assessee, be takc;:n to be the price which, in the 
opinion of the . Wealth-rax Officer, it would fetch if 
sold in the open market on the valuation date next 
following the date on which he . became the owner 
of the house or on the valuafo1n date relevanr to the 
assessment year commencing on the 1 April 1971 , 
whichever valuation date is later. 

A Hindu undivided fa mily owned a residential house 
property and also a vacant site adjacent to it'. Upto 
the assessment year 1974-75, these properties were 
valued separately and assessed tq, wealth-tax. While 
the house prope_rty was valued a~ R s. 3,39,610, the 
value of vacant site was adopted as Rs. 1,40,000 
for the assessment years 1971 -72 and 1972-73 and 
at Rs. 1,80,000 for assessment years 1973-74 and 
1974-75. From the assessment year 1976-77- and 
onwards, the assessee opted to· adopt t'he value of the 
property as on 31 March 1971 under the provisions 
Of the Act. The assessee returned the value of house 
pr0perty at Rs. 3,39,610 and the value of vacant site 
at Rs. 1,00,000 as on 31 March 1971 'for the assess
ment years 197 6-77 to 198-2-83 and the same was 
accepted by the assessing officer while completing the 
assessments between August 1980 and July 1983. 

It was pointed our in audit (J unc 1984) that the 
option to adopt the value as on 31 March 1971 is 
available only for the resident ial house property and 

• 

-
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no.t for the; vacant sj(e which was a separate property 
~nd also valued for wealth-tax separately upto the 
assessment year 1974-75 and as such. the vacant site 
was required 'to be vah1ed at the mai:ket rate under 
the provisions of the Act. 

The Ministry of Finance have accepted the mistake 
in principle. 

(i-v) CJndett the Wealth-tax Act, 1957, the Weal(h
tu Officer may refer the valuation of any asset Lo a 
valuation officer. The Act also provides that the 
orde.r ·of the valuation officer in respect of the asset 
shall be binding on the assessing officer. 
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For the assessment year 1979-80, ty.ro individuals 
returned th.eir one-thirp. . shares in an immovable 
property at .Rs. 1,15,717 each. While completing the 
assessments of the individuals in March 1984, the 
assessing officer adopted the value of the one-third 
share in respect of each. individual at Rs. 5,50,000 
adopting the value. of the . whole property at 
Rs. 16,50,000 on the basis of a valuation report 
(December 1983) by the District Valuation Officer 
determining th.e value of the property at Rs. 33,00,000 
as on September 1982. On a reference (February 
1983 J qy another assessing officer (who completed 
the assessments of the individuals for the previous 
assessment years 1977-78 and 1978-79) the value of 
the property had been estimated (July 1983) by the 
Departmeptal Valuation Officer at Rs. 44,78,000 as 
on the valuation date (31 March 1979). On this . 
basis the share of each of the two as~essees in the 
properry· worked out to R s. 14,92,666 as against 
Rs. 5,50,000 adopted in the assessmenrs. The. 
adoption of incorrect valuation resulted, in under
assessment of wealth of Rs. 18,85,332 and a short 
levy of wealth-tax of Rs. 56,408, 

The comments of the Ministry of Finance on. tht: 
paragraph are awaited (December 1986). 

('\!) 'Ihe Wealth-tax Aet, 1957, provides that 
subject t0 ·the rules made in this behalf the ·Jalue of 
any ptoper.ty shall be estimated to be the price which, 
in the opinion oi rlie Wealth-trot Officer, it would fetch 
if sold in the open market on the valuation date . 
As per executive instructions issued by the Central 
Board of Direct Taxes in fone 1'970 where the value 
of a property in respect of an)! assessmenr yea:r is 
shown at a ijgure which is more than that the declared 
consid-eration in respect of an e:nlier year by more 
t·hari. 25 per cent, the assessments of the earlier years 
should be reopened for re-valuation of fhe property 
even though the higher valuation in the subsequent 
yeaTs was attributable to tire adoption of a different 
basis for valuation, 

(a) In the :rssessmenr. of a Hindu undivided family, 
for the assessment year 1975-76, completed in March 
1980, the value of two urban properties were adepted 
at R s. 80,000 and Rs. 1,00,000 respectively as 
returned by the assessee with a nore that the value 
of the properties would be subject to revision later 
on. In the assessmnt for. the subsequent assessment 
year 1976-77 completed in MHrch 1981 the value of 
one property was adopted at Rs. 2,33,631 and of 
another property at R s. 74,080. 

A scrutin)! of the assessment records of the assessee 
for the assessment year 1979-80 revealed (July 1985) 
that the department had referred the valuafion of these 
properties to the Departmental Valuation Officer imd 
the valuation officer had determined (Mar-ch 1982) 
!'he value of these properties at Rs. 2,57,000 and 
Rs. 6,51,200 respectively as on 31 March 1977. The 
department completed th.e assessments for the assess-' 
ment year 1977-78 and onwards on the basis of the 
valuation report received by the assessing officer on 
15 March 1982. 

The assessments for the earlier assessment years 
1975-76 and 1976-77 were, however, not reopened 
under the executive instructions of the Board, within 

-. the time limit prescribed under the Act though the 
value adopred in those years were rnbjecr to revision 
at a la~er date. 

On the basis of the values derermined by the 
Departmental Valuation Officer imd adopted by the 
Department, for the assessment year 1977-78 and 
onward&, the value of the above 1 wo proper
ties cortsidering 10 per cent appreciation each 
year, worked out to Rs. 7,50,574 and Rs, 8,25,631 
as against R s. 1,80,000 and Rs. 3,07,711 :rdopted for 
the assessment years 1975-76 and 1976-77 respectively. 
The omission to re-open the assessments thus resulted 
in under asses.sment of wealth of Rs. 10,88,494 and 
short levy of wealth tax of Rs. 51 , 102 (including 
additional wealth tax of Rs. 27,359). 

The comments of the .Ministry of Finance on the 
paragraph are awaited (De~ember 1986). 

(b) The Wealth-tax assessments of a Hindu 
undivided family of the specified category for t'he 
assessment years 1976-77, 1977-78, 19-80-81 apd 
1981-82 wer~ completed in February 1977, January 
1982 and August 1982 determining the net weaith 
as Rs. 13,54,000, Rs. 15,93,800, Rs. 25,83,300 and 
R s. 24,61 ,600 respectively, which included the value 
of certain agi-icultural lands belonging to the assessce 
ar Penang estimated at $ 1,401000, S 2,00;000 and 
$ 2,50,000 by the Wealth-tax Officer Audit scrutiny 
revealed that in the assessment for the assessment years 



1978-79 and 1979-80 the value of these lands ha'd 
been adopted at $ 3 ,90,625 and $ 3 ,12,500 by the 
Wealth-tax Officer and the value of the ;iSSet adopted 
in the assessments tor the earlier assessment years 
l 976-77, 1977-78, 1980-8 1 and 1981-82 was 
disproportionately low. The department ha'd, however, 
not taken any action to reopen the assessments for 
the assessmenr years 1976-77, 1977-78, 1980-81 and 
1981-82 in terms of the Board's instructions of June 
1970 ro adopt tbc correct market value. 

The department has revised tbe wealth-tax assess
ments for the assessment years 1976-77 a'nd 1977-78 
in March 1986 and tor 1980-81 and 1981-82 in 
J anuary 1986 ra1S1ng an aditional demand of 
Rs. 52,231 for both the assessment years. 

The internal audi t party of th;! department checked 
the assessment but the omission escaped its notice. 

'Phe Minist ry of Finance have accepted the mistake. 

(c) For the a'ssessment 'years 1977-78 to 1979-80 
the fai r market value of a site measuring 3,030 square 
merres in a city was adopted at Rs. 30,300 in the 
assessments (January 1982) as returned by a Hindu 
undivided fam ily, on the ground that this property 
came wjthin the purview of Urban Land Ceiling Act. 
It wa's, however, seen in audit (July 1985) that the 
fair marker value of the said property was estimated 
by the assessing officer at R s. 9,44,972 (March 1985) 
on the subsequent valuation dale relevant to the 
assessment year 1980-81 on ~he finding that there 
was an oral partit'ion on 1 J crnuary 1982. This 
indicated that property had actually not come within 
the pt:rvi~w o( Urban Land Ceiling Act. The Wealth
tax Officer did not utilise this information for 
re-opening the assessments for the assessment years 
1977-78 to 1979-80 so as to determine the correct 
valuation of the property for those assessments. 
E stimating the rate of increase in tbe value of 
immovable properties in cities at ten per cent per 
annum, there was under valuatiun of the properfy to 
the extent of Rs. 6,79,673, Rs. 7 ,50,670 and 
Rs. 8 ,28,766 for the assessment yea rs 1977-78 to 
1979-80 respectively involving an aggregate lax effect 
of R s. ·40,164. 

The comments of the Minisuy of Finance on the 
paragraph are awaited (December 1986). 

(vi) Under the Wealth-t::ix Act, 1957, where an 
assessee is a partner in a firm , ! he value of his interest 
in tlie net asse ts of the fi rm i ~ to be included in his 
net. wealth. The Wealth-tax Rules, 1957, provide tbat 
where the market value of any asser exceeds its book 
value the former is to be substituted for the book value 
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in such valuation. It has been judicially held 
(100 ITR 621) that the income capitalisation method 
is ideally suited for estimating the market value · of 
commercial properties. 

Four inci~viduals were partners in a registered firm 
having their share of 30,22,22 and 26 per cent 
respectively during the assessment years 198 1-82 
to 1983-84. The income-ta'x records of the firm 
showed that the firm owned several immovable 
properties which were let out to Government offices/ 
banks etc. A few of l'hem were also used for its 
own business in bidi-Jeaves and manufacture of bidies. 
The book value of all these immovable properties was 
shown in the balance sheet as on Diwali 1980 at 
Rs. 2,13,487. On 27 October 198 1 (Diwali 1981) , 
the properties were revalued at Rs. 4,29,856. The 
wealth-tax assessments for th~ assessment years 
1981-82 to 1983-84 in respecr of the four partners 
were completed by the Wealth-tax Officer between 
Septembe r 1984 and March 1985 ( except in one case 
in wh ich t'be assessment for the assessment year 
1983-84 was pending) adopting; the book value of 
the immovable prop er ties. The net :naintainable rent 
in respect of these properties was R e;. 1,35,793. On 
the basis of the income capitalisation method, rhe 
market value of ~he let out properties would work 
out to Rs. 13,57,930. Due to omission to adopt rhis 
value for the purpose of wealth-tax assessments, the 
net wealth of the assessees was under-assesed to the 
tune of R~ . 33,01 ,000 involving total shorr levy of 
tax of Rs. 31 , 170 for the assessme nt years 1981-82 
to 1983-84 . · 

The comments of the Ministry of Finance are 
aw.aited (December 1986). · 

B. Shares, debentures etc. 

Under the Wealth-tax Act, 1957, the value of any 
property shall be estimated to be the price which, in 
the opinion of the Wealth-tax Officer, it would fetch 
if sold in the open market on the valuation date. 

· An assessee was ·boding 1,693 shares of 'A' com
pany and 750 shares of 'B' company. In the assess
ment of the assessee for the assessment year 1979-80, 
completed in March 1984, the ass~ssing officer esti
mated the value of shares of 'A ' company at the rate 
of Rs. 203.06 per share and t.J:ose of 'B' company at 
the rate of Rs. 502.21 per share (with reference to 
relevant Balance Sheets of the companies) as again st 
Rs. 74.61 and R s. 28.47 per share resP.ectivelv re
turn'ed by the assessee. 'A' company was holding 
14,125 shares of 'B' company, which was i ts subsi
diary company. However, whi le computing the value 
of shares of 'A' compaµy, at R s. 203.06 per sha re, ·the. 
value of 14,125 shares of ''B' company was not con
sidered at the estimated rate of R s. 502.21 per share. 

' ' 
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The mistake resulted in under-assessment of wealth of 
Rs. 44,67,827 a-nd a . horr-Ievy · of wealth-tax of 
Rs. 1 ,51 ,08~. 

The Ministry of Finance have contended (Novem
ber 1986) that the valuations of unquoted shares has 
to be made in accordance· with ·Rule ID of Wealth
tax Rules, 1957 (adopting the book value of thes~ 
assets shown in the balance shee: of each company) . 
This position is, however, rrot consistent with the 
provisions of the Acr according to which the basic 
principle of the valuation is the market value of the 
property on the valuation date. • · 

C. Partner's share interest in partnership firm. 

Under the Wealth-tax Act, 1957, where an assessee 
is a partner in a firm, the value of his interest in the 
net assets of the firm is to be irrdnded in his net 
wealth. The Wealth-tax Rules, 1957, provide that 
where the market value of any asset exceeds its book 
value by more than 20 per cerl't, the market value is 
to be substitu ted for book value. The Act also pro
vides that tfie valuation done by the ,Departmental 
Valuation Officer on a reference by the assessing 
officer, is binding On' the Wealth-tax Officer. 

In the case of two individuals who were partners 
. in a firm (having 20 per cent share each) , the weal.th
tax a~sessments for <he assessment yeJrs 1978-79. 
1979-80 and 1980-81 to 1983-84 were completed in 
March 1983, March 1984 and October 1984 respec
tively, adoptiag the share interest in the firm , as their 
capital balances on the ·1ast day of the previous, year 
(Diwali) as shown in the books of the firm. The 
firm owned a building which was used as a hotel 
(lodging business) . The deed of partnership effective 
from 1 January 1977 povided, inter alia, that the 
hotel building would belong to the two assessec 
partners and in the event of retirement cir dissolution 
of the firm, other partners would not be entitled to 
the share in · the assets of the firn:i. but would be 
entitled to their capital pl us accumulated profits only. 
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The value of the hotel building as per the books of 
the firm on Diwali 1977 and 1978 was Rs. 6,81,500. 
As against this, the Department Valuation· Officer 
on a reference from the assessin.£?; officer in• July 1978, ' 
determined the market value of the building on 
31 March 1977 at Rs. 12,03,800 and on 31 March 
1978 at Rs. 12,59,200, The valuation reports of the 
Departmental Valuation Officer were overlooked by 
the assessing officer while completing th~ wealth-tax 
assessments for the assessment years 1978-7_9. 
1979-80, 1980-8 l to J 983-84 b.tween March 1 98~ 

and ,Octbbet 1984. The d·ifferencc between the m3.rket 
value of the building · and th e book vak1e exceedetl 

20 per cent and as such the ma rket value was to be 
substituted for the pmposes of wealth-tax assessments 
of the partners. On the basis of the values of 
Rs,. 12,03,800 for the assesment year 1978-79 and 
Rs. 12,59,200 for the assessment year 1979-80 as 
determined by the Departmental Valuation Officer, 
allowing an annual increase of 10 per cent for appre
ciation in value in subsequent yea rs · (1980-81 to 
1983-84) there was total UD'der-assessment of wealth 
of Rs. 49,95,686 and consequent short levy of tax of 
Rs. 79,375 for the assessment years 1978-79 to 
1983-84 in both these cases. 

TI1e comments of the Ministry uf Finance on the 
paragraph are awa ited (December 1986). 

D. Incorrect valuation of life interest. 

In' the wealth-tax assessment of an individual who 
was the sole beneficiary of a trust, for the assessment 
year 1980-81 completed in March 1985, while work
ing out the value of life interest in the twst of the 
assessee at Rs. 12,91,179, the assessing officer deter
mined the average income at Rs. 1,09,324. instead of 
the correct amount of Rs. 1,98,020 due to incorrect 
adoption of tbe period of inx:ome as 24 months ins
tead of only 13 months and 8 days. The correct value 
of life interest on the basis of the average income of 
Rs. 1,98,020 however, worked out to Rs. 23,37,824 
instead of Rs. 12,91 ,179 arrived at by the department. 
The incorrect valuation of life inteest resulted in 
un'Cler assessment of wealth by Rs. 9,08 ,821 (the 
value of life interest being restricted to the corpus of 
the trust) and a short levy oJ. wealth-tax of 
Rs. 43,277. 

The Ministry of F inance have acce(Yted the mistake. 

4 .06 Incorrect computation of net wealth. 

Under the Wealth-tax Act, 1957, the net wealth of 
an assessee means the aggregate value of all assets, 
wherever located, belorrging to the assessee as reduced 
by the aggregate value of all admissible debts owed 
by him on the valuation date. 

( i) In the Wealth-tax assessments of two indivi
dual assessees for the assessments years 1974-75 to 
1978-79 completed between March 1979 and March 
1981 the following omissions were noticed :-

(a) Amounts of Rs. 3,00,000, Rs. 3,00,000, 
Rs. 11 ,04,857, Rs. 11 ,04,857 and R s. 10,40,807 pay
able to a furn (in• which the asse-;sees were partners 
with a share of 50 per cent e-ach) by its br~nch office 
for the assessment years 1974-75 to 1978-79 respec
t ively were not shown as assets in firip 's balance-shc'!ts 
which resulted in under statement of assets and con
sequent untler assessment of partner's capital 
balances by Rs. 38,50,521 in aggregate. 



(b) Development Rebate Reserve of Rs. 71,001 
standing in the balance sheets for each of the assess
ment years 1974-75 t.o 1978-79 was not cons.iclered 
as wealth which led to under-assessme~t of wealth by 
Rs. 3,55,005 in aggregate. -

(c) Goodwill valuing Rs. 1,91 ,276, Rs. 3,23,630, 
• Rs. 3,33,868 and Rs. 3,01,846 for the assessm.ent 

years 1975-76 to 1978-79 was not considered al
though the same was a chargeable wealth of a firm as 
going concern which led to ~otal under-valuation of 
asset by Rs. 11,50,620. 

(d) Under valuation of closing stock to the tune 
of Rs. 3,69,882, Rs. 3,83,875 and Rs. 8,01,497 for 
the assessment years 1974-75, 1976-77 and· 1977-78 
respectively resulted in under-valuation of asset by 
Rs. 15,55,254 in aggregate. 

(e) Gift to a minor son to the extent of 
Rs. 83,125 for each of the assessment years 1974-75 
to 1976-77 was not taken in the wcn1th of one partner 
which led to total under-assessment of wealth by 
Rs. 2,49,375. 

(if) .Excess alowance of exemption to the tune o( 
Rs. 71,754 on account of assessee's interest iu the 
assets forming part of an industria1 undertaking led 
to nnder~assessment of wealth in the case of other · 
partner for the assess~ent year 197 6-77. 

These mistakes led to a total nntler-a~sessment of 
wealth by Rs. 72,32,529 and an aggregate short-levy 
of wealtb-tax to the extent of Rs. 1,55,017 for fhe 
assessment years 1974-75 to 1978-79. 

The department has accepted the objection. 

The comments of Ministry of Finance on the para
graphs are awaited (December 1986). 

(ii) While computing the net wealth of an• indivi
dua1 lor tbe assessment year 1978-79 in March 1983, 
the assessing officer incorrectly adopted t'he value ·of 
immovable and movable assets at Rs. 1, 18,81 ,049 and 
Rs. 52,43,685 instead of the correct value of 
Rs. 1,84,81,049 and Rs. 54,43,685 respectively. The 
mistake resulted in under-·assessment of wealth by 
Rs. 68 ,00,000 leading to short-levy of tax of 
Rs. 2,26,908. 

The Ministy of Finan'Ce have accepted the mistake. 

(iii) In computing the net wealth of an individual, 
for the -as_sessment year 1977-78, in March 1983, th e 
assessing officer incorrectly took the value of jewellery 
at Rs. 1 ,70,000 instead of at the correct value of 
Rs. 17,00,000 as determined in' the assessment order. 
The rriistalce re~ulted in under-assessment of wealth 
by R s. 15,30,000 involving short-levy of tax nf 
Rs. 51,739. 
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The Ministry of Finance have (tadly accepted the· 
objection . 

(iv) Jn computing the net wealth of all' individual, 
for the assessment year 1977-78, in March 1982, the 
assessing officer incorrectly worked t.':it the assessee's 
80 per cent share in the nei wealth of Rs. 56,07, 351 
of the partnership firm, at Rs. 34.85 lak:hs insteap of 
the correct amount of Rs. 44.85 lakhs. Further, the 
value of au immovable property included fo the net 
wealth was incorrectly adopted at Rs. 4,04,181 ins
tead of at Rs. 9,04,181 adopted in the earlier wealth
tax assessment for the assessment year 1974-75. 
These mistakes resulted in under-assessment of 
wealth by Rs. J5 ,00,000 and short levy of tax of 
Rs. 50,725. 

The Ministry of Finance have accepted the mistake. 

4.07 Incorrect exemptions and deductions. 

(i) Under the provisions of the Wealth-tax Act, 
1957, the term asset includes property of every des
cription but does not include animals. Further, the 
Act provides for exemption' in Iespect of asset-s being 
tools, implement and .equipmell't used for the cultiva
tion, conservation, improvement or maintenance of 
agricultmal land or for the raising, harvesting .of any 
agricultural or horticultural produce 011 such land. 

Jn the wealth-tax assessment of an fodividual, Jor 
the assessment year 1980-81 , completed in March 
1985, lthe assets such as land and buildings, farm 
machineries, equipments, car and vehicles etc. valued 
at Rs. 4,62,759 used in the business of 'Poultry 
Farming' were incorrectly exempted treating tbe.m as 
having been used for the cultivation, conservation 
etc., of agricultural land. The incorrect exemption re
sulted in UD'der-assessment of wealth by Rs. 4,62, 759 
and short-levy of tax of Rs. 22,036. 

The Ministry of Finance have accepted the mistake. 

(ii) Under the provisions of the Wealth-tax Act, 
1957, as applkab1e prior t0 tbe assessment 'Year 
:i. 975-76, the value of agricultural land included m 
the net wealth was not subject to the levy of tax 1.o 
the extell't of Rs. 1.50 1akbs. However, ·this special 
basic exemption limit in respect of agricultura1 Jand 
was removed fiom the assessment year 197 5 -7 6 on
wards with the result that the value of agricultural 
land was to be aggrega~ed along with 1he otber assets 
spedfied in th<!! Act such as Bank deposits, Post 
Office deposits, Units of Unit Trust of India etc., and 
the basic exemption' was to be limited to Rs. 1.50 
lakhs {Rs. 1.65 lakhs witb effect from 1 April 1983) 
in respect of these assets. The Central Board of 
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Direct Taxes issued instructions (November 1973 
and April 1979) emphasising the need for proper co
ordination amongst the assessment records pertaining 
to different direct. taxes with a view to p~event C'3Ses 
of evasion of tax for lack of co-ordination. · 

An individual owned a piece of land measuring 
21.5 bighas. In the wealth-tax assessment of the indi
vidual, for the assessment years 1976-77 to 1981-82 
one half of the lan'Ci was assessed as agri~ultural and 
the other half of the land as non-agricultural. While 
completing the wealth-tax assessments for these assess
ment years between Dec~mber 1980 and February 
1984, the assessing officer allowed exemption of 
Rs. 1.50 lakhs for each of the above assessment years 

• in respect of the agriculturaUantl. Bot the income-tax 
assessment records of the assessee for the last four
teen assessment years disclosed that the assessee had 
not returned any agricultural income from the ae:ri
cultural portion of land assessed in the wealth•tax 
assessments and the lantl was apparently non-agricul
tural in· nature. The exemption allowed by the ·depart
ment was, therdore, irregular and the same resulted 
in under-assessment of wealth of Rs. 9,00;000 and 
short levy of tax of Rs. ' 21,493 . 

The Ministry of Finar1ce . have ac.cepted the mistake. 

4 .08 Mistakes in applicatian ·of-tales-of · tax/avoi'd
able mistakes 

A-Mistakes in app,ication of rates of tax. 

(i) From the assessment .year 1-974-75 the Sche
dule to .the Wealth-tax Act, 1957, was. amended to 
provide for a higher rate of tax for every Hindu un
rdiyided family (specified category) having at least 
one member with assessable net # wealth ' exceeding 
rupees one lakh upto the assessment year 1.979-80 and 
rupees one lakh and fifty thqusands from the assess
ment- year 1980·81 .and.s.ubsequent. yea.rs. Other cases 
of Hindu undivided family attract tax at lower rates. 

Irr the wealth-tax assessment cases of fourteen 
Hindu undivided families, for the assess~ent years 
between 1974-75 and 1984-85, completed between 
N~vember 1981 and March 1985, the prescribed 
higher rates of tax were not applied on the total 
assessed net wealth of Rs. 363.48 Jakhs p~rtaining to 
these assessment . years- even though one · member of 
each of these families had taxable .wealth and .was 
assessed nto wealth-tax in the same or .another ward 
for these assessment years. The omissiQn resulte.d in 
aggregate short-levy of, tax of Rs. , 2 .68 , lakhs . . 

;The · Ministry of Finance have accepted the mis
takes in nine cases and their comments in respect of 
the · remttinlng five cases ·are -awaited tDecemher 
1986). 
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· (ii) Under the Wealth-tax Act, 1957, where the 
shares ·of the beneficiaries in a private trust ai:e in
determinate or unknown, weaHh-tax is levied as if 
the person'S on whose behalf or for whose benefit the 
assets are held are an indi~idual at the rates specified 
in the Scbedule to the Act or at the fiat rate of tlm:e 
per cent, whichever is more beneficial to revenue. 

While completing the wealth-tax assessments of a 
private family trust, for the assessment years 1981-82 
to 1984-85 in March 1985, the assessing officer com
puted• the net wealth of the trust at Rs. 4 ,69,000, 
Rs. 4,65,100, Rs. 4,72,400 and Rs. 5,27,200 respec
tively an•d levied an aggregate arom.mt of tax of 
Rs. 14,430 by applying the lower rates prescribed in 
Scbe.dule to the Act instead of the higher uniform 
rate . of three per cent, which was more beneficial to 
revenue. The tax leviable as per the uniform rate of 
three per cent for the four assessment years worked 
out to Rs. 56,322. The mistake in the application 9f 
the incorrect rate of tax resulted in' short levy of tax 
of R s. 41",892. 

The department has accepted the objection. 

•The comments of Ministry of Finance on the par?
graph are awaite;d (December 1986). 

B. Avoidable mistakes in computation of net wealth. 

The w.ealth-tax assessments of an individual for 
. the assessment years 1969-70, 1970-71 and 1974-75 
were. co..qipleted in March 1985. In computing the .net 
wealth, for 1he assessment years 1969-70 and 1970-71, 
the assessing officer incorrectly totalled the gross 
wealth at ·Rs. 17,44,066 and Rs. 19,88,347 ir1stead of 
the correct amount of Rs. 27,44,066 and 
Rs. 29;88,347 -respectively. Further for the assess
ment year 1974-75, the assessing officer due to an 
arithmetical error incorrectly arrived at the net wealth 
as Rs. 26,87 ,072 instead of the correct net wealth of 
Rs. 36,87,072. These mistakes resulted in under
assessment. of wealth of Rs. 30 lakhs and a short levy 
of tax· of Rs. 1,58,987. · 

The Ministry of Finance have accepted the mistak~. 

4.09 ·Non-levy of additioMl wealth-tax. 

'.Under · the Wealth-tax Act, 1957, before its 
amendment by tbe Finance Act, 1976, where the net 
wealth of an in'Clivid1Jal or a Hindu undivided family 
included buildi~gs or lands (other than business pre
mises) or any rights therein, situated in an urban 
area, additional wealth-tax was Jeviable on the value 

. of stich urban assets exceeding the prescribed limits, 
From t-he -assessment year 1971-72 onwards, addi
tional wealth-tax was leviable on the aggregate value 
of =fllFurbah assets si'tuate'd ··in - ari urbari area ·with a . 
potyulation of 1 O~(){)(} or more-. 



The net wealth of six individuals and a Hindu oti n'
divided family, for the assessment years 1968-69 to 
1976-77, assessed between September 1974 and 
M arch 1985, inter alia, included urban immovable 
properties valued at Rs. 273.51 lakhs ( in one case 
value not in'Cluded) in which additional wealth-tax 
was not levied/ correctly levied by the department. 
This resulted in an aggregate under-charge of tax of 
R s. 1~,26 ,907 in these years. 

The Ministry of F inance have accepted the objec
tion in six cases. T heir comments in the remaining 
one case are awaited (December 1986) : 

4.10 Short levy of penalty 

Under the provisions of. the Wealth-tax Act, 1957, 
penalty is leviable where the assessing officer is satis
fied that any person has concealed the part~culars of 
any assets or furnished inaccruate particulars of any 
assets or debts. T he minimum penalty leviable :>!mil 
be a sum not less than the amount representir.g the 
value of the asset in respect of which particulars have 
been concealed . 

An individual did not file the return of wealth for 
the assessment year 1975-76 and did not also respond 
to the notice issued by the department in M arch 1978. 
The Wealth-tax Officer completed the assessment in 
March 1980 to the best of his judgement on a total 
wealth of R s. 1,33,600. For concealment of wealth 
a penalty of Rs. 1,336 was levied against the mini
mum penalty of R s. 1,33,600 correctly levhble. 

The dep'.lrtment has accepted the objection. 

The comments of the Ministry of F inance on the 
paragraph are awai1ed (December 1986). 

4. I 1 M iscellaneous 

(i) Adoprir n of incorrect status 

Under the Wealth-tax Act, 1957, the net wealth 
o( the estate of a deceased person is chargeable to 
tax in the ha nds of the executor or executors. Separ1te 
assessments are to be made in respect of the net 
wealth as on each valuation .date as is included in the 
period from the date of death of the deceased to the 
date of complete distribution to the beneficiaries of 
the estate according to their -several inte~ests. 

A lady assessee died on 26 October 1962. The 
estate left by her (comprising of gold, silver nnd 
cash ) was assessed to wealth-tax for the assessment 
years 1964-65 to 1978-79 separately treating her 
daughter-in-law as the executor of the estate of the 
deceased . · The wealth-tax assessment s of the· daughter 
in-Jaw in resoect of her individual ·wealth were also 
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done scpar::itely for these assessment years. T here 
was nothing on record to show that the deceased had 
left any will, written or oral, which required to be got 
executed. T he entire estate of the deceased devolved 
on her daughter-in-law, bei11g her sole legal heir aud 
was therefore, required to be included in her individ ual 
net wealth. The mistake resulted in short-levy of 
wealth-tax of Rs. 51 ,545 for the assessment years 

. 1972-73 t ') 1978-79. 

T he , M inist ry of Finance have accepted the mis
take. 

( ii) Non-completio11 of assessment within the t ime 
limit 

Under the Wealth-tax Act, 1957, as amended by 
the T axation L aws (Amendment) Act, 1975, assess
ments relating to the assessment year 1975-76 and 
subsequent assessment years are to be completed 
within four years from the end of the relevant assess
ment year or one year from · the date of the filing of 
a return 'or a revised return, whichever is later. 

(a) For the assessment year 1975-76 a return was 
filed in the name of a deceasad assessee. Karta of a 
Hindu undivided fa mily, in ~eptember 1975. T he 
assessing officer completed the assessment in M arch 
198 1 on t!ie basis of that return on a reasoning. that 
a notice was issued in the name of the d~ceased's ,.,.ife 
being the c,nly member of the Hindu undivided family' 
then living. to regularise the receipt of return ::ind in 
compliance to that notice assessee's counsel had inti
mated that the return already. filed may be deemed to 
have been filed . It was seen in audi t (December 
1985) that the assessee had preferred an appeal 
against that order on the ground that the assessment 
completed by the Wealth-tax Officer was beyond the 
time allowrd by the provisions of Wealth-tax A ct and 
the appeal was aHowecl. No appeal was preferred 
against the appellate order. · Thus the non complet10t1 
of assessment within the prescribed time limit resulted 
in loss of revenue of R s. 97,566. 

T he Min ;st ry of F inance have accepted the mis
take. 

(b ) In response to the notices served on an 
assessee inc!ividual in March 1980 and M ;:i rch 1981, 
he filed the retu rns of wealth, for the n:;sessment 
years 1973-74 to 1978-79 in September 1980 and fo r 
the assessment years 1979-80 in July 1981 declar ing 
a n et wealth cf Rs. 3,41 ,604, R s. 3,85,345, 
Rs. 4,29 ,1 54, Rs. 2,84,446, R s. 2,61 ,540. 
Rs. 3,23,571 and R s. 3,58,057 for the seven assess
ment years. T he ·department served notices on the 
assessee on d ifferent dates between December 1980 
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·-- and December 1981 asking him to produce evidence 
in support of the returned weal th but did not take 
further ac'.ion for tbe completion of the assessments 
till the omission was pointed out by audit in July 
1985. In tJ-,e meanwhile the assessee soid an immov
able property for Rs. 18.00 lakhs in July 1981. On· 
the basis of this sale consideration, the valuation of 
the said u"operty included in the !let wealth of the 
assessee for all the seven assessment years was re
quired to bt. suitably increased. Like-wise the m<.rket 
val ue of the jewellery as on the va!uati.on dates 
should have been considered for assessment to wealth
tax. Howrver, none of the assessments for the seven 
assessment years were completed bP.fore tbe expiry 
of the statutory limitation period and as a result 
wealtl: agf,1 r gating to Rs. 92,44,300 t>scaped assess
ment lead~n.!! to loss of revenue of R~ . 1,56,505 for 
tne· -.:ven assessment years, besides 3dditional we:ilth 
tax of Rs. 90,399 leviable on urban immovable assets 
included in the net wealth of the assessce for the four 
asse5tment years ,1973-74 to 1976-77. 
~ 

The dL f'nrtment stated in Apri l 1986 that since 
the limitttion for completing the R%essments had 
already expired, no further action was possible. 

Tt.c comments of the Ministry of Finance on the 
paragrap4" are awaited ( December 1986) . 

( c) An individual, fil ed his wealth- tax return for 
the qs~essn~ent yf'.a r 1978-79 in November l 979. The 
as~essment ~.1-iou ld have been ccmpfo:ed on or before 
3 1 ~larch 1983. Tbe taxable wealth and the · tax 
payable w:.:is determined at R s. ] 6,39,400 and 
Rs. 30,312 respectively as per a typed copy of an 
asse-;5ment order dated 31 March 1983. However, 
it w:;c; n.:ither signed by the assessing officer nor a 
dema11ri was raised against tbe assessee. The failure 
to cviapl :.t~ the assesment within the time limit led 
10 '.l loss of revenue of Rs. 30,312. 

The comments. of the Ministry of F inance on the 
paragraph are awai ted (Decem~r 1986). 

\iii) Incorrect reduction of tax 

U nder the wealth-tax· Act, 1957, no appeal shall 
be admitted unless a l the time of filing of 1 be appeal, 
the a<.sessee has paid the tax due on the net wealth 
rcturn~rl by him. The appellate authority may, how
~ver, for reci~ons to be recorded in writii1g, waive t!iis 
<.:1Jndi1ion on an application made by the assessee. 

For the assessment years 1963-64 to 1975-76, five 
.issess·:es rel urned net wealth of Rs. J ,51,86,539 in 
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their wealth-tax returns and tax amounting to 
Rs. 1,58,463 was payable by the assessees on this 
rcturr.ed W1'allh. In the assessments corr.pleti.::d for 
tl-tese ye..ics between March 1979 and February 1980, 
the net ·wealth of th~ five assessees was assessed nt 
Rs. 2,05,46,786 (the assessed net weailh !n two cases 
not included) raising a tax demand of Rs. 2,93,365. 
The ttss1..ssees preferred appeals against the asse::.s
ment~ and as a result of the appeal order~. passed in 
Octob\,r 1983, February anci March 1984, the net 
wealth of ~'iu e assessees was revised at R~ . 1,69,97,030 
a:ict the · tax demand was reduced to R s. 2,03,057. 
The amount of tax thus reduced was Rs. 90,308. It 
was not!ced in audit that the assessees had not paid 
the t.1x on their returned wealth nor had made any 
application for waiver of the condition of payment of 
tax •:n the ret urned wealth. · The as<;cssing officers 
did n0t bri:r.r. this fact to the nati(;e of the appellate 
authorities and ibc reduction in the tax effect thus 
allo·ved was r.ot in accordance with tbc _tJrov1s1on of 
the Act. The omission resulted in los~ c.-f revenue of 
R<. Y0,30~. 

The ct•m !1eots of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

B- GIFT TAX 

4.12 Gift-tax is levied on the aggregate value of 
a ll gifts made by a person during the relevant pre
vious year. All transfers of property which are .made 
without adequate consideration m money or money·s 
worth are ai~o liable to tax unless specially exempted 
by the Gift-tax Act, 1958. The term 'property' for 
the purpose of the Act connotes not only tangible 
movablt: and immovable property including . agricul
toral land but also other valuable rights and interests. 

4 .13 In the ·financial years 198 1-82 to 1985-86 
gift-tax receipts vis-a-vis the budget estimates were 
as given below : · 

Year Budget 
·Estimates 

Actuals · 

(In crores of rupees) 

1981-82 

1982-83 

1983-84 

1984-85 

1985-86 

6.25 

6."75 

8.50 

8:50 

10.00 

7.74 

7 . 71 

8.84 

I0.80 

JJ .66 



d. " 4.14 Par tjcula;s of cases finali~ed, pen mg assess- · 
ments and arrears o:: demarrd are as given. below : 

Year Number of 
assessments 
completed 
during the 
year 

1981-82 68,964 

1982- 83 74,163£ 

1983- 84 82,450 .. 

1984-85 83,577 

1985-86 l 0,8 13~ 

Number of Arrears of 
cases demand 
pending pendiog 
assessment collection 
at the end at the end 
of the year of the year 

(l n crores of rupees) 

53,100 
47,741£ 
43,870 .•• 

38,185 
5,973• 

31.16 . 
21.90£ 
27.21 
26 .62 
9 . 9! * 

£Figures furnished by Ministry of Finance in March/ 
April 1984 have been adopted. 

Uflgures furnished by Ministry of Finance in March 

1985 have been adopted. 
•Provisional . 

-t .15 During tile test audit of assessments made 
und~r the Gift-tax Act, 1958, conducted d'uring the 
period 1 April 1985 fo 31 March 1986 following 
typ~s d 11.i~takes were noticed : 

~ i) G.ils esc.aping assessment. 

(ii ) N'on-levy of tax on deemed gifts. · 

::ii) J.rcorrect valuation u f gifted properties 2nd 
mistakes in computation ot gifts. 

( iv) Omission to aggregate gifts for purpose of 
calC:ulation of tax. 

A few important cases illustrating ·these mistakes 
arc gi--1en in the following parapraghs : 

4.16 Gifts escaping assessment 

21.8. 

(i ) Under the provisions of the Gift-tax Acr, 
1958, a nc..n-resident ind ividual is liable to be charg;::d 
to tax on the value of property gifted by him, if the 
property is situated in India. The Central Board of 
Direct Taxes issued instructions in May 1981 laying 
down guideEnes for determining whether a remiltanct: 
of foreign exchange or foreign currency from abroad 
to a donee in India would constitute gift of property 
situa 'ed in lndia for t11e levy of gift-tax. According 
to th.! instrr.ctions, where the property in foreign ex
changt or currency is delivered to the donee in India 
i.e. -.vhere the cheque or bank draft is sent by the 
donor to the donee in India on his own by post · or 
otherwise, the gift would attract liability to gift-tax . 

During the period June J 975 to February J l.J78, 
a non-resident ill'dividual remitted a .sum of 
Rs. 3,95,500 by bank remittances to his sister a 

' 

resident in India. As the title to the amounts re
mi.t.ted from abroad passed on to the donee only in 
India, the non-resident donor was liable to gift-tax 
in India. However, gift-tax amounting to Rs. 76,(.25 
was not levied by the department. 

The department has accepted the objection. 

The comments of the Ministry of Finance oa the · 
paragraph are awaited (December 1986). 

((ii) Under the Gift-tax Act, 1958, gift is a trans
fer by one person to another of any existing mO\·able 
or immovable property made voluntarily and without 
consideration in money or money's worth. Further, 
under the Act ibid the term " transfer of property" 
has been defined to mean any disposition, conveyance, 
assignment, settlement, deliver·y, payment or other 
alienation of property and includes, inter alia:, the 
creation of a trust. . 

An assessee company started business in December 
l 979 and took over the assets and liabilities of a ti rm, .. 
for a consideration of 2,000 fully paid equity shares 
of Rs. I 00 each issued to the partners of the fim1. 
As ~n the cate of taking over, based on the statement 
of affairs as on 31 March 1980 the net liability of 
the firm stood at Rs. 68,085, which was taken over 
by· the company for a purchase consideration of 
Rs. 2,00,000 (value of 2,000 shares of Rs. 100 ea:::h) 
and as such was chargeable to gift-tax on a total gilt 
of Rs. 2,68,0~5 . Neither the assessee company had 
filed • .my return of gift not had the department called 
for the same. The mistake resulted in non-levy or 
gift-tax of Rs 47,271 for the assessment year 1981-82. 

The Minh try of Finance have accepted the mis-· 
take. 

(iii) Under the prov1s1ons of the Gift-tax Act, 
1958, giftq ax is leviable on the aggregate value of 
all gifts made by a person during the relevant previous 
year. 

An individual had executed settlement deeds in 
April 1980 and December 1980 settling bis properties 
amounting to Rs. 1,92,000 and one-fifth shares of 
interest of Rs. 31,833 irr a building in favour of his 
sons. Audit scruti~y revealed (August 1983) that 
no gift-tax return had been filed by the assessee. nor 
any notice issued by the assessing officer to call for 
the return. The g!fts aggregating to Rs. 2,23,833 
attracted levy of gift-tax of Rs. 37,457, which was 
not levied. · 

The comments of the Ministry of Finance on the 
p:uagraph are awaited (December 1986 ). 
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4.17 Non-levy of tax on deemed gift 

(a) UnJer the Gift-tax Act, 1958, where the pw
perty is transferred otherwise than for adequate con
sideration, the amount by which the market value of 
the property on the date of transfer exceed the declar~d 

consideratlon is deemed to be a gift made by the 
tr~nsfcro r ?.nd is chargeable to gift-tax. The Act 
furfher provides that the value of the property shall be 
estim3ted t.'1 be the price which it would fetch if sold 
in the opi::n market on the date on which the gift was 
made 

(i) While completing the income-tax assessment of 
an assessee for the assessm~nt year 1981-82, the 
lnco.:ne-tax Officer had, inter-alia, observed in the 
assessment order that the assessee had transferred 
48,000 (45,000+3,000) shares in two limited com
panies, held by him as stock-in-trade to two registered 
firms in March-· 1981 and May 1979 as capital at 1 heir 
book value of R'S. 19.65 and Rs. 5.75 pe1' :;hare 
respectively. It was observed in audit in hnuary 
1986 that the inarket values of these shares quoted 
in stock exchange- were Rs . 96 and. Rs. 605 res
pecti ely on the date of transfer. The difference het
ween the u:arket value on the· date of. transfer and 

. the . value at which the shar~s were held as stock-in
trade 011 that dat~ and so transferred was not how
ever, treated as deemed gift attracting gift-tax. The 
omission resulted in escapement of gift of Rs. 35,25,750 
(34,35,750+90,000) with consequent non-levy of 
gift-tax of R'i . 17,88,8 12 ( Rs. 17,79,562+Rs. 9,250) . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) It has been judicially held (102 ITR 248) that 
conversion' of preference shares into ordinary shares 
or vice-versa amounts to transfer by way of exi.:hange 
liable to c3pital gains tax. 

During the previous year relevant to the asst:ssmcnt 
year 1976-77, an assessee converted 388 equity shares 
which in · the previous year relevant to assessment 
year 1975~ 76 were valued at the rate of Rs. 5, 130 per 
share by the ass~ssing officer for wealth-tax purp0ses, 
into 388 st!cond preference shares of Rs. 1,010 each. 
However, the amount by which the market valu~ cf 
388 shares on the date of transfer exceeded the value 
of consideration received was not treated as deemed 
gift made by the assessee and taxed. This resulted 
in uiider-a~sessment of gift of Rs. 15,98,560 and a 
non-levy oi gift-tax of Rs. 5,03,280 . 

Tfte Ministry of Finance have a-ccept'ed the objection 
in principle. 
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( iii) A building owned by three persons was. 
transferred by therµ. to a firm in the previous year 
relevant to assessment y~ar 1979-80 as their . share 
capital. The. value of the building was declared. as 
Rs. 2,70,000 and the credit given to each in their 
respective share ca'pital account was Rs. 90,000. 
The property was valued by the Departmental 
Valuation Officer at Rs. 10.26 lakh s as on 31 March 
1978. The difference of Rs. 7,56,000 between the 
fai r market value and the declared consideration for 
which it was transferred was required to be taxed as 
deemed gift in the bands of these three partners. 
Failure to do so rerulted in non-levy of gift-tax of 
Rs. 1,82,520 in the aggregare in respect of the assess
ment year 1979-80. 

The comments of the Ministiy of Finance on the 
parngraph are awaited (December 19-86). 

(iv) A scrutiny of the wealth-tax assessment 
records of an assi;:ssee indicated a decrease in the
value of wealth of moveable prcperty frnm R s. 17 .29 
lalclls in assessment year 197 4-7 5 to Rs. 10.17 lakhs . 
in assessment year 1975-76. The difference in value 
was att'ributed to sale of certain shares of the · full 
value of Rs. 11.80 lakhs in the assessment year ' 
1974-75 for a consideration of Rs. 5.26 lakhs in the 
previous year: . relevant to assessn~ent year 1975-76. 
The difference in value between the sale consideration 
and the full value of the shares was. not' considered 
as deeined gift by the Gift-tax Officer ~n t he plea· th<rt: 
the assessee sold shares on 14 December 1974 at a 
value supported by the valuation certificat'e and the 
loss in the transaction claimed by the assessee in the 
income-tax assessment was ignored (January 1980) 
and as such, no gift was involved. It was observed 
that t'he assessing officer had ignored the loss claimed 
by the assessee for the purpqse of income-ta:ic assess
ment and the valuation by the approved valuer was 
not also accepted by the Gift-tax Officer and the 
shares had been rransferred for a considerati~o lesser 
than the real value. Hence the difference in value of 
Rs. 6.54 lakhs. between the face value of shares and 
their sale consideration should be treated as deemed 
gift and charged to tax . The omission to do so 
result~d in non-levy of the gifr-tax of Rs. 1,51,185. 

The comments of the Ministry of Finance on th;:! 
paragraph are awaited (December 1986). 

( v) Three partners of a firm, two individuals and 
a private limited company shared the p"rOfits in the 
ratio of 45 : 35 : 20 per cent. The fi rm wa's 
dissolved on 31 January 198 1 and all the assets of tl1e 
fum were taken over by the company at t'he book 
value. Audit scrutiny revealed (July 1984 ) that the 
aggregate market value of certain assets taken over 



was Rs. 15,13,245 cts against the book value of 
Rs. 7,61,768. The difference of Rs. 7,51 ,477 between 
the book value of the assets and the market value 
constituted deemed gift attracting gifl-tax in the hands 
of !Wo individuals. H owever, the departmi:nt had 
not initiated the gift-tax proceedings. The omission 
resulted in non-levy of gift-tax of Rs. 1,10,700. 

The department has accepted the omission. 

The cornmeals of the Ministry of Finance on the 

paragraph are awaited (December 1986). 

(vi) The income-tax assessment records of an 
individual for the assessment year 1982-83 disclosed 
that the assessee had sold two godowns similar in all 
respects and situated in the same place measuring 
191.6 square yards and 178 square. yards respectively 
in the previous year relevctnt to the assessment year 
1982-83 for Rs. 40,000 and Rs. 45,000 respectively. 
The former propert'y was valued by the Deputy 
Collector, Valuation , Registration and Stamps 
Department at Rs. l,09,902. On the same basis, 
the market value of the second property worked out 
to Rs. 1,02,100. The consideration for transfer was, 
therefore, Jess than the fsir market value in both cases 
by Rs. 69,902 and Rs. 57,100 respectively. This 
difference of Rs. 1,27,002 between the sale considera
tion and the fair market value was required to 
be treated as a deemed gifn and brought to 
gift-tax. This was not done resulting in non' levy of 
gift-tax of Rs. 36,850. 

The Ministry of Finance have accepted the mistake. 

(b) The Central Board of Direct Taxes have 
issued instructions (November 1973 and April 1979) 
emphasising the need for proper co-ordination amongst 
the assessment records pertaining to different direct 
taxes with a view to bring to tax cases. of evasion of 
tax. 

( i) In the previous year, relevant to the assessment 
year 1981-82, a body of individuals (comprising of 
mother and five sons) sold a plot of land measuring 
about 12 Cottahs, situated in a metroplitan city, by 
a deed of conveyance for a consideration of 
Rs. 8,70,000. The market value of this plot of land 
was determined by the departmental valuer at 
Rs. 20.25,000 in the ·assessm~nt year 1979-80 and 
thy same value was adopted by the Wealth-tax Officer 
in the assessments to wealth-tax. The excess of the 
market V?lue over the consideration received thus, 
attracted levy of gifr-tax. However, neither the 
assessee bad filed any gift-tax return nor had the 
department called for the :;ame while computing the 
capital gains tax in the income-fax assessment of the 
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assessee, for the assessment year 1981-82, in February 
1983. The omission led to· an escapement of gift 
by Rs. 11,551000 (20,25,000-8,70,000) and n0n
levy of gift-tax of Rs. 3,16,500. 

The Ministry of Finance ·have ·accepted the mistake. 
(ii) The income-tax assessmcnr record~ of a private 

limited company, for thC? assessment year 1980-81 
disclosed that the company had written off an amount 
of Rs. 4,02,216 towards interest on te.rm loan gral!ted 
ro another private limited compm1y under the 
Company's Board's resolution. The amount of interest 
foregone constituted deemed gift attracting levy of 
gift-tax. However, neither the assesse~ had filed fhe 
gift-tax return nor had the department initiated any 
gift-tax proceedings. The OID1SS1on resulted iil 
escapement of gift by Rs. 4,02,216 and non-levy of 
gift-tax of Rs. 82,050. 

he department has accepted the omission . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(iii) T he income-tax asses5ment records of a private 
limited financing company, for the assessment year 
1982-83 disclosed that the company bad not charged 
interest of Rs. 3,75,000 for tbe period from 1 July 
1980 to 30 September 1981 on loans upto Rs. 25 
!akhs advanced by it to another company. The 
surrender of the righr to receive the interest constituted 
deemed gift attracting levy of gift-tax in the hands 
of the financing company. However, neither the 
asscsse~ had filed the gift-tax return nor bad the 
depart'ment initiated . gift-tax proceedings. The 
omission resulted in escapement of gift by Rs. 3,75,000 
and non-levy of gift-tax of R s. 74 ,000. 

The department has accepted the omission . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). , 

(iv) An in~ividual gifted one-tenth of her share 
in a commercial let out property to rhe two sons o( 
her brother, during the previous year relevant to the 
assessment year l 980-81 and returned the value of th~ 
gift ar Rs. 50,000. While completing the assessment 
in December 1982, the assessin~ officer adopted the 
value of the gift at R s. 60, 100 «nd added a further 
sum of Rs. 16,000 being the value of the Je&sehold 
interest and levied gift-tax on t'be total value of th~ 
gift of Rs. 76,100. 

During the local audit of the ward, in June 1983, 
the income-ta:ll; assessmeµt records of the company 
(Association of persons, tenancy in common) for . the 
assessment year 1979-80, completed in October 1979 
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. disclosed that the aforesa·id properly fe tched a renta l 
income of Rs. 3,08,890 and the assessee's orie-tenth 
share of re ntal income worked out to Rs. 30,889 
per annwn. The value of the whole property on 
the basis of the rental income worked out to Rs. 36 
Iakhs (twelve times of the rental income) and 
assessce's one-tenth share therein R s. 3.60 Jakbs. The 
incorrect valuation of property resulted in under
assessmen t of gift by Rs. 2.84 lakhs and short levy 
of gift-tax of Rs. 48,516. 

The Ministry of Finance have accepted the mistake 
in principle. · 

(c) Under the Gift-tax Act, 1958, the value of 
transactions such as release, discharge, surrender, . 
forefeiture or abandonment of any debr, contract, an 
actionable d aim or of any interest in property, if not 
bona.fide, are deemed gifts. The ('e-r.1ral Board of 
Direct Taxes issued instructions in March J 976 and 
May 1977 clarifying that when a partt1'ership frrm is 
reconstituted either with the same old partners or on 
retirement of one of the partners or on admission of 
new partners or on conversion of a sole proprietorship 
info a partnership and the profit sharing ratios o( the 
p::r~t!1ers are revised, any interest surrendered or 
relinquished by one or more of such persons (without 
adequate consideration in money or money's worth) 
in favour of at.hers would attract levy of gift-tax. 

(i) As per rhe partnership deed executed on 
16 September 1981 a partnership \.Vas re-constituted 
during the previous year ended in October 1981 
relevant to the assessment year 1982-83 and two new 
partners were admitted into the partnership. Two 
of the existing p::rrtners, who bad 50 per cent share 
and 30 per cent share in the firm, surrendered 30 per 
cent and 10 per cent respectively of their share 
interest in the firm in favour of the incoming partners 
on reconstitution of the firm. T his resulted in 
realignment of profir sharing ratio of the partners of 
the firm. The surrender of the interest was without 
consideration in money or money's worth and, t11ere
fore, constituted deemed gift, artracting levy of gift-tax. 
But no action was initiared by the department to 
assess the gift involved in the relinquishment of profi ts 
sharing rights. Taking into account three years' 
purchase value of the net average profits of the firm 
of the ]asr five assessment years 1977-78 to 1981-82, 
the va'lue of deemed gift that escaped assessment 
worked out to R s. 37,23 ,442 and consequent non-levy 

o~ gift-t~x of Rs. l 5,.39,320. 

The income-tax assessment of the firm, for 111.e 
assessment ·year 1982-83 , completed in M arch 1985 
was checked . by the Internal Audit Party of the 
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department in October and November 1985, but rhe 
omission to initiate gift-tax proceedings against th.e 
two partners was not .poinred out. . 

The department has accepted the objection . 

The com.l!len ts of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(ii) A partnership firm having three partners wa:. 
dissolved with effect from 30 September 1976 and 
the assets and liabilities were divided by the paTtners 
in proport'.i.on to their capital contribution. One of 
the partner~ received as part of his share inter alia, 
an estate, the book value of which was Rs. 1,50,297 
as per the firms books, which the ::rssessee sold • 
(August 1978) for a sum of Rs. 43 lakbs. The 
.department reopened tfle wealth-fax assessments of 
the partner, for the assessment year 1970--71 and 
onwards to adopt the correct market value which was 
estimared in the assessment at Rs. 40 lakbs on the 
date of dissolution. Thus, the property (Estate) 
valued at Rs. 40 lakhs belonging to the firm was given 
away in specie to one of the partners at book value 
resulring in the other two• partners actuaIIy releasing 
their interest to the extent of their share of difference · 
between market value and book value in favour of 
one of the partners and this constit'uted deemed gift 
attracting Jevrof gift-tax. It w.:is noticed in audit 
(J anuary 1984) that neirher the two partners had 
filed any return of gif~-tax nor h~d the department 
called for the same. The omission resulted in under
assessment of gift of Rs. 25 ,66,468 and non-lery of 
gift-tax of Rs. 7,35,586. 

The department has accepted the mistake in on'e 
case. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

( iii) A partnershjp firm consisting of thirteen 
partner.s (one of which was a private comp::rny and 
another a minor admitted to the benefits of partncr
sh ip) was reconstituted on 16 February 1979, 
consequent on the retirement of four female partners. 
By a deed of retirement, and of partnership both dated 
16 February 1979, one of the existing partners 
namely, the company acq uired by payment of Rs. 30 
lakhs, the sole right to receive the capital profit or 
loss, goodwill and appreciation in the value of assets 
and goodwill in business. fhe paymenr was to be 
made to the retiring four female partners at Rs. 25.20 
lakhs, and to two of the continuing partners lrt 

Rs. 4.80 lakhs. The as'5ets were, however, n::it re
valued at this stage. The purchase considerat'ion 
received by these six persons in relinquishment of 
their right in favour of the company was inadequate, 



considering the fact thar (i) on that date t~e goodwiJl 
alone worked out to R s. 20,8 1,919 and (ii) after 2 
years, on the dissolution of the firm on 17 March 1981 
the assets having a book value of R s. 1,41,87,160 .as 
on the date were valued ar R s. 2,69,24,324 by a pri
vate· registered valuer and the appreciation in value 
amount'ing to Rs. i',27,37,164 was distributed among 
the then existing partners. In the light of the 

.valuation of the assets at Rs. 2.69 crores on 17 Mar.ch 
1 q81 their valU1ltion alone as on 16 February 1979 
on which the four partners retired would not 
be less than R s. 30 Jakhs. Accnrdingly, the amount 
of R s. 30 lakhs paid by the company partners could 
at best be only towards appreciation in the value of 
the asset's. The value of the goodwill amounting to 

, Rs. 2·0,81,919 was completely left out of the considc
. ration. in money or money's worth and such .abandon-
ment of the claim constituted deemed gifts chargeable 

. to giff-tax. This resulted in escapement of a deemed 

1 
gift to the same extent. The gift-tax leviable for the 

-assessment year 1980-81 in the hands of the six per
sons was R s. 4,09,006. The Gift-tax officer, however, 

.did not bring this deemed gift .to tax. 

The .firm was again reconstituted on 1 July 1980 
by virtue of a deed of partnership. In view of the 
failure of the company partner, to bring in the agreed 
capital . it' gave up its exclusive right acquired by it 

, on .16 'February 1979, and agreed to share with other 
.partners of the firm, its right in the surplus including 
.the . geodwill on the dissolution of the ~rm and al~o · 
capital profits and losses, in proportion to_ their 
respective pr~fit sharing ratio. The partnership was 
dissolved on 17 Mm-ch 1981 and under ~he deed of 
dissolution, the company took over the entire business 
by p!!ying to other partners a sum of Rs. 81,51,783. 
represent'ing .only their share in. the excess on re
valuation of assets. The goo<lw1ll on the date of 
'dissolution which worked out to R s. 44,97,414 was 
ITOt taken into consideration resulting in 0ther partnei·s 
surrendering their share to the extent of R s. 27,88,211 
in favour of the company giving rise to a deemed gift 
by 'them for the assessment year 1982-83. The G~t
tax Officer did not, however, bring this deemed gift 
alsO' to tax. The non-levy of gift-tax was R s. 5,61 ,200 
in the hands of nine partners for the assessment year 

1982-83 . 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

(iv) A partnership firm with three partners sha~ing 
·profits eqt.ally, was reconstituted, during the prev1~us 
year · relevant to the assessment year 1983-84 with 
the retiren:.ent of a partner having one-third ~hare 
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and the admission of his son to the benefits of the 
partnership. The retiring partners thereby surrendered 
his 33-113 per cent share in favour of his son (in
coming partner) and one of the existing partners his 
28-1 /3 per cent share in favour of another partner. 
The surrender of interest was without consideration in 
money or n.oney's worth and constitu.ted deemed gift 
attracting levy of gift-tax. ·The department , r.ad not, 
however, initiated - any gift-tax proceedings. Taking 
into account two years purchase value of the average 
profits of the last th ree assessment years 1980-81 to 
1982-83, the value of deemed gift worked out to an 
aggregate amount of Rs . 9,89,572 and the omission 
resul ted in non-levy of gift-tax of Rs. 2,09,387. 

The Ministry <5£" Finance ha-ve accepted · fhe objec
tion in ·principle . 

( v) During the prevjous year relevant to assess
ment year J 980-81 , an individual who held twenty
five per cen t share of interest in a registered .firm re
tired therefrom .and received an amount of Rs. 77,439 
representing the balance to the credit of his : ccount 
in the books of the firm. It was noticed in audit 
(July l 985) that bills receivable to - an extent of 
Rs. 25,08,880 outstaodin.g on the date of . the 
assessee.'s retirement were omitted to be considered, in 
computing his share of interest as the assessee was 
following ca&h system of accounting _!or income-tax 
purposes. The enti re amount of R s. 25,08,880 was 
approprJated by the remaining partners in the next 
year on realisation. The surrender of ... the re.tiring 
par.tners' share of interest amounting to Rs. 6,27,120 
(25 per ce11• of R s. 25,08,880) was therefore, liable 
to gift-tax. However, neither bad the as~es'iec .filed 
the return of .the • .gift n or had the depactment initiated 
any •gift-tax proceedings. The escapemeDt of dee.med 
gift of Rs. 6,27 ,220 resulted in non-Jevy of gift-tax 
of Rs . . J,43~ 166 for the assessment year 1980-81. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

.(vi) A partD'ership firm having two individuals and 
one trustee of a private trust with equal shares was 
reconstituted on l JuJy 1978 (relevant to .the a&ses<;
ment year 1980-81). . The trustee partner .retjred 
from the firm add three trustees of th~ee private· trusts 
newly entered the partnership. The profit -. sharing 
ratios of the two ·existing partners were also reduced 
from 33- l / 3 per cent to 18 per cent each and the 
three new trustees partners were allotted shares of 
34, 15 anrl 15 per cent respectively. The corpu& of 
each of the three trusts was only R s. 2,500 which 
was jnvested in the .firm as capital. . The average 
assessed profits of the last five years ( 1975-16 · to 
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1979-80) in the case of the firm was Rs. 4,56,540. 
Considerin,r: the value of the assets of the firm, the 
profiis e:1 rncd and value of its goouwill 
(Rs. 10,80,000) based on super profit s_ the capital 
inve5~ed by the new partners was inadequate. The 
retiring p::inrier did not receive anything. for surrender 
0£ their right lo share in profits except that the :1mount 
of R s. 61 ,81 ~ · standing to his credit as capital on 
30 June 1978 which w·a~ treated as loan to the firm. 

The value of 64 per cent of share interest thus 
surrendert>r: by the three original partners attracted 
levy of gi~-tax. Neither the assessee had filed any 
return of gift nor had the department called for the 
same. Th is resulted in escapement of gift totalling fo 
Rs. 6.91 ,200 in the three cases with consequent ncn
levy of gift-tax of Rs. J, 17,490 for the assessment 
year 1980-8 1. Penalty provisions for non-fil ing of 
the return<; were also attracted. 

The comments of the Ministry of Finance on l!'e 
paragraph a re awaited (December 1986) . 

(vii) From the wealth-tax assessment of an indi
vidual, for the assessment · year 1979-80, completed 
in January 1984, it was noticed that the assessee who 
was the sole owner of a proprietory estate business 
consisting of two coffee estates, converted it !nto a 
partnershir fi rm by ad mittin.g his two major rnns a<; 

· partners and transferred fifty per cent share in the 
estates to the sons without any considerat ion. The 
Wealth-tax Officer treated the conversion of fifty per 
cent share in favour o f the sons as a transfer for 
wealth-tax purposes ·and nlso for purpose of ~ift-tax 
and had drtermined the value of the share transferred 
nt R s. 4,06 ,405. The department, however, omitted 
to ini tiate gift-tax proceedings and the assessee aho 
had not filed the gift-tax return. The omission re
sulted in non-levy of gift-tax of Rs. 81 .850. 

The comments of the Ministry of Finance on· the 
paragraph are awaited (December 1986). 

(viii) During the previous year relevant to the 
assessment year 1983-84, a registered firm was re
constituted with lhe retirement of five of the seven 
partners. The remaining two partners admitted two 
other panners and coi:itinuect the business. rt was 
noticed in audir (Dece~ber 1985) that one of the 
retiring partners was vested with the exclusive right 
over the goodwill of the firm , which calcula ted at 
three years' purchas.e of the average profit of the last 
five years, worked out to R s. 3,30,960. This right 
was relin quished by him through a release deed ex
ecuted, in November 1982, in favour of the remain
ing two partners for no consideration in money or 
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money's worth. As the right over the value of good
wi ll belonged exclusively to this retir ing partner, the 
entire value of goodwill surrendered/ relinquished con
stituted deemed gift of Rs. 3,30,960. Neither the 
assessee 11'ad filed any gift-tax return nor had the 
department called fo r the same. The omission re
sulted in non-levy of gift-tax of R s. 62,990. 

The Minis try of Finance have accepted the objec
tion in principle. 

4.18 Incorrect valuation of gift ed properties and mis· 
takes in computation of gifts 

Under the Gift-tax Act, 1958, the value of any 
property, dher than cash, transferred by way of gift 
shall be the price which it would £etch if suld in the 
open market on the date on which t he gift was made. 
Gifts made by any person to any institution established 
for a charitable purpose arc exempt from gift-t2.x if 
donations made to ~uch institution qualify for deduc
t ion under the Income-tax Act, 1961. 

(a) In the gift-tax :issessmcnt of an individual for 
the assessment year 1977-78, completed in Maten 
1982, the value of gjfted property (one eighth share 
in an estate ) as on the date of gift (24 March 197 6) 
was taken as Rs. 1,27,806. However, .i,n the wealtb
tax ass~ssment of another co-owner of the estate for 
the same assessment year, completed in November 
1980 in the same ward, the value of his one-eighth 
share in the same estate as on the 31 March 1977, 
had been arrived at Rs. 8,76,146 on the ba3is of the 
price of R s. 103 lakhs at which the estate w&s sold in 
September 1980. T he omission to estimate the value 
of the gifted property based on its market value at 
the time of sale resulted in under-assessment of gift 
of R s 7.48,340 and a short levy of tax of 
Rs. 2,33,567. 

The c'.lse was checked by the internal audit of the 
department in August 1982 but the mistake was not 
notic~d . 

Th~ department has accepted the mistake. 

The comments of the Ministry of Finance on th:; 
paragraph are awaited (December 1986). 

(b ) The provisions of the G ift-tax Act, 1958, are 
pari / materia with those contained in Estate Duty Act, 
f 953 in regard to the valuation of unquoted equi ty 
shares. The instructions issued by the Central Board 
of Dirt>ct Taxes under the Estate Duty Act for valua
tion of sl1ares, arc, therefore, equally applicable to 
cases under the Gift-tax Act. Under the Estate riuty 
Act, the Board have issued instructions in May and 
July 1965 that the value of unquoted equi~y shares 
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should be determined on the basis of market value 
and not the book value of assets of the company. T he 
Board reit~rated their instructions of May and July 
196~ in October 1974 and M ay 1975. 

The provisions relating to the. valuation of shares 
under the Wealth-tax Act, 1957 and the rules made 
the reunder are accordingly not applicable to valua
tion under the Gift-tax Act. 

The Central Board of Direct Taxes issued ins•ruc
tions (November 1973 and April 1979) emphac;ising 
the need for proper coordination amongst asses~mcnt . 

records pertaining to d ifferent direct taxes with a 
view to bring to tax cases of evasion of tax. 

During the previous year relevan t to the assess
ment year 1979-80, an individual gifted 18.000 un
quoted equ.ity shares of a private limited company 
of face value of Rs. 10 each. While completing the 
gift-tax assessment, in M arch 1984, the assessing 0!fi
cer adopted the value of these shares on the date o f 
gift at R s. 2,52.000 at Rs. t 4 per share. In the 
wealth-tax assessment of the assessee. for the assess
ment year 1978-79, completed in September 1982. 
the assessing officer worked out the value of these 
shares at Rs. 27.65 per share as on 31 M arch 1978 
(the date nearest to the d:n e (26 June 1978) of gift) 
after allowing a discount of 15 per cent towards non
declaration o f dividends, as contemplated u nder the 
Wealth-tax Rules, 1957. As the wealth-tax m ies of 
valuation are not applicable for gift-tax purposes the 
correct market value of each share worked nut to 
Rs. 32.53 without considering the deduction nf 15 
per cent towards non-declarat ion of dividends and "11 

that basis the value of t 8,000 shares would work ou t 
to Rs. 5.85,540 as against R s. 2,52,000 ad0pted by 
the depar tment. The incorrect valuation cdnpted 
thus resulted in und~r assessment of gift by 
Rs. 3,33,540 and short levy of tax of R s. 97,412. 

The depa rtment has accepted the mistake. 

The comments of the Ministry of Finance en the 
parngraph are awaited (December 1986) . 

4.19 Omission to aRgregate Rifts for pwpose of calw
lation of tax. 

Under the gift- tax Act, '1958. as amended by the 
T axation L aws (Amendment) Act. 1975, with effect 
from 1 April 1976, taxable gifts made by an ::issessee 
in a previous year are to be charged to tax after aggre-
5ating the·m with the taxable gifts, if any, made during 
~ be preceding four previous year; ( excluding the gifts 
nade before 1 June 1973) at the rates of tax a ppli
:able to the assessment year in hand. From t!1e gift
tax so computed, gift-tax on t'he taxable gifts of t ]:le 

preceding four previous years reckoned at the ~ame 
rate will be deducted and the balance woulJ represent 

the gift-tax payable for t he year. 

(a) T he gift-tax assessments of an individual for 
the assessment years 1981-82 and 1982-83 were 
completed in March 1985 determin ing the tax1ble 
gifts at R s. 1,70,000 and R s . . 1,55,000 respectively. 
Aud it scru tiny (June 1985 ) revealed that while com
puting the tax payable by the assessee, the t.txablc 
gifts amounting to Rs. 2,25,000 made by the assessee 
during the previous year relevant to the assrssrnent 
year 1980-8 1 was not aggregated for rate purposes 
and the tax payable worked out is provided und·!r the 
law. The omission resulted io short levy of gift-tax 
of Rs. 35 750. · 

T he comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(b) In the gift-tax assessment of a private Iim!ted 
company, fo r the assesment year 1978-79, fi nalised 
on 20 March 1985, the taxable gift was determined 
as RT. 2,00,634 on which gift-tax of R s. 3 1,658 was 
levied . While computing the tax pay~ble by the 

· assessee, the taxable gifts_ amounting to Rs. 6,26,370 
made by the assessee durin,g the previous year rele
vant to the assessm~nr year 1977-7& were, however , 
not aggregated with the above gifts for the assc.;~rnrnt 
year 1978-79 and gift-tax levied under the Act there
on. T he omission resulted in short levy of gift-tax 
of Rs. 28',532. 

T he department has accepted the mistake . 

T he comments of the M inistry of F ioai1ce on· the 
parngraph are awaited (December 1986) 

( c) The gift-tax assessment of · a specified H intlu 
undivided family, for the assessment year 1979 ·80 
was comple~ed in March 1985. The taxable gift was 
determined at R s. 5,92,4 10. Wl ,iJe computing the 
gift-tax payable by the assessee, the taxable gifts 
amounting to R s. 2,04,900 made by the assessee dur
ing the .previous year relevant to the assessment year 
1977-78 were, however, not aggregated with the above 
gifts for the assessment year 1979-80 and gift-tax 
levied under the above provisions of the Act thereo11. 
The omission resulted in a short Jcvy of gift-tax of 
Rs 27,745. 

The department has accepted th~ objection. 

T he comments of the Ministry of Finance on the 
paragraph are awaited (Dec.:ember 1986) . 

(d ) T he gift-fax assessments of an individual, for 
the assessment years 1981-82 and 1982-83 were c0m-
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pleted in March 1985, determining the taxable gifts 
as Rs. 1,60,200 and Rs. 47,000 resi.ieclively. While . 
computing . the tax payable by the assessec, the tax
able gifts amoun!,jug to R s. 1,70,000 made by the 
assessee during the previous year relevan t to the 
assessment year 1980-81, were, however, not aggre
gated with the above gifts for the asse~ment years 
198 1-82 and 1982-83 and gift-tax li:=·;ied under the 
above provisions of the Act thereon. The omission 
resulted in short levy of gift-tax of Rs. 23,060. 

The department has accepted the objeclion . 

The comments of the Ministr] of Fir.ance on the 
panrgraph are awaited (Di.!cember 1986). 

C-ESTATE DUTY 

4.20 Law and procedure 
.Jn the case of every person dying after 15 October 

J 953, the Estate Dt!lY Act, 1953, provides for Jevy 
of estate duty upon the principal vcdue of all property 
incl uding agricultural land which passes on the death 
of a person at the rates prescribo;d ·under the Act. 
The levy of estate duty was discon r.inued by the Estate 
Duty (Amendment) Act, 1985, it: respect of estate 
passing on death occurring on or after 16 March 
J.985. 

R eceipts from estate duty during the financial yea rs 
J 981-82 to 1985-86 vis-a-vis the 13udget Estimates 
are as under : 

Year Budget Actuals 
estimates 

(In crores of rupees) 

1981-82 15.00 20.31 
1982-83 17.00 20.38 
1983-84 19 .00 26.46 
1984-85 20.00 24.37 
1985-86 22.50 '.?2. 26 

Under the Esta~e Duty Act, every Accountable 
Person is required to deliver within six months of 
the death of the deceased, to the Con'troller an 
account irt the prescribed form .and verified in the 
prescribed manner, of all properties in respect of 
which estate d uty is payable. 

> .• < The Act does not, how~ver, prescr.ibe a time-limit 
for the completion of any prcvision::rl, regular or 

...-/.-- re-assessment, though in µie case of re-assessment, 
n.o proceedings could be commenced after the 
expiration of 3 years from the date of assessment. 

In December 1982, the Central Board of Direcr 
Taxes stressed the need to complete provisional 
assessments in all cases without delay and in October 

1985~ in view of the discontinuance of the estate 
duty, instructions were issued for completion of the 
assessments with a returned principal value not 
exceeding R s. 3 fakhs by 31 December 1985. 

R eport of Tax Administration 

The study conducted by the Economics 
,Administration R eforms Commission (1981-82) 
revealed that the bulk of lhe revenue derived from 
estate duty came from relatively small esrates and 
the ·pendency dated back even ten years or more. 
The Commission also observed that the assessment of 
larger estates is a time-consuming affair a'nd wit'.h 
speedy assessments, not only will the total revenue 
go up but also the share of larger estates in it. 

Commenting on rhe absence of a statutory time-limit 
for completion of assessments under the Act the 
Commission felt that it induces a sense of complacency 
in the Administration and ia the Accountable Person 
also, who after obtaining probate, letters of adminis-· 
tration etc., adopt dilatory tactics so that uptodate 
and other information required for finalising the 
assessment may be withheld with the passage of time. 
The Commission bad recommended rhat the officer 
who was assessing the wealth tax and income-tax 
cases of the deceased should be required to take up 
the assessment of estate duty and the imposition of 
a statutory time limit ·of four years for finalising estat~ 
dufy assessments. 

Recommendation. of the Public Accounts Committee. 

~'.l their 178 R eport (1983-84) the Public Accounts 
Committee emphasized the urgent need for · clea'Ting 
t'he backlog of assessments under a time-bound Pt:O

gramme, particular att~nfion being paid to bigger 
cases. 

(ii) Statistical data 

The particulars of the assessments finalised , the 
assessment's pending and the arrears of estate duty 
demand in respect ol the years 1981-82 to 1985-86 
are as given below : 

No. of assessments Arrears of 
Year tax demand 

Completed . Pendiag (ln crores 
of rupees) 

1981-82 35,257 36,581 30.73 
1982-83 38,483 35,561 34 . 31 
1983-84 37,688 34,477 4 .45 
1984-85 36,856 34,399 41 . 12 
1985-86 J 2,262 36 .04 

Note:-

Figures fo r 11981-81 to 1984-85 as furuise<l by tlic Ministry 
of F nancc . . 



(iii) Review 

A test-check of the estate duty records maintained 
in the estate duty offices was conducted in audit during 
1985-86, particularly with rek-rencc to the procedure 
foUowed by the department regarding the filing of 
accounts by the Accounrable Persons, the disposal of 
the accounts so delivered by tbe department by com
pletion of assessments and. the recovery of arrear 
demands during the years 1980-81 to 1984-85. The 
review revealed the followin~ : 

(a) Filing of accounts 

· (i) Informatio:i of death were not regularly 
received from R evenue authorities of the 
State Governments. 

(ii) Statements due und:!r the Act from com
panies regarding particula'rs of ~eceased 

persons were not received in many cases. 

(iii) According ro executive instructions . of 
August 1970 and May 1973, the lncome
tax/ Wealth-tax Officers are required to pass 
on information of death<> of persons coming 
to their notice during the course of assess
menrs, which was not generally complied 
with. The Board have :ilso not evolved any 
procedure by which the vital information is 
regularly received by the officers assessing 
estate duty. Assessments were accordingly 
made on the basis of accounts filed by the 
Accountable Persons. 

.. 

There was thus no machinery which 
exisred in the di!partment to ensure that 
the estate duty accounts are filed in all 
cases. Besides, there ~ere considerable 
delays in the filing of accounts ranging from 
3 months to 13 years . 

The statement below gives the number ot 
charges (out of 18 states) where the infor
mation was not received as required under 
the Act. 

Exchange Statements Life Information Newspaper 
of informa- from -Insurance "T from TT/ reports 
t ion (State companies WT officers 
Govts.) 

9 11 8 6 7 

(b)- Provisional assessments 

Estare duty is due from the date of death of the 
deceased · and the Estate Duty Act authorises the 
Controller to m~ke in a summary manner, a provisional 
assessment of the· estate duty payable by the person 
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delivering the account on receipt of the account of the 
properties on which esta re duty is payabfo and to 
gr~nl to the Acco.'Jntable Person a certificate of having 
paid the duty payable .or furnished adequate securify 
for payment of duty. 

The test check in audit revealed that provisional 
assessments were not generally completed suo moro 
but only on receipt of request from the Accountable 
Persons for issue _gf the certificates and tl1ere were 
delays extending upto 43 months in the completion 
o( the assessments. · In 1338 cases no provisional 
assessments were completed till the end of 1984-85 
delaying the recovery of large amount of revenue of 
approximately Rs. 163.65 Iakhs due 'to Government. 

( e) Arrears of Assessments 

Unlike the Othe1: Direct T:ixes, in the Estate Duty 
Act, 1953, no time limit has been laid down for 
completion of the estare duty assessments or 
re-assessments. In the absence of any statutory time 
limit the proceedings tend fo drag on. causing hardship 
ro the Accountable Per:;ons and non-recovery of 
revenue due to Government. The Accountable 
Persons after obtaining probates, letters of adminis
tration on the basis of provisional assessments, ate 
naturally noC keen in the finalisation of assessments. 

As on 31 March 1986 the test check revealed that 
12,262 estate duty as3e.>smenrs were pending finalisa
tion. Yearwise pendecy is as follows : 

Year 

1981 -82 and earlier years 
1982-83 
1983- 84 
1984-85 
1985-86 

Number of 
assessments 
pending 

4,754 
1,307 
1,597 
2,1 30 
2,474 

The pendeney in assessments is watched rhrough 
the Blue Book but the test-check revealed that the 
register was not maintained in !'he proper form as for 
Income-tax/Wealth-tax and many important columns 
were not filled in. No new registers were also opened 
for old pending cases every year. 

Ratio / Trend A nalysis 

The trend of rhe assessment completed indicates 
that out of a total of 1,04,063 a5sessments completed 
during the five years 1980-81 to 1984-85 involving 
a total revenue of Rs. 9,135.28 lakhs, 1,01,236 
(97.28%) belonged ro the category of smaller estates 
involving only Rs. 5,356.29 Jakhs and 2,827. bigger 
cases (2.72%) yielded an estare duty of R s. 3,778.~9 

... 

> 



Iakhs. The review has reveale::l that on an averacre . ~ 

565 (bigger cases) and 20,248 (smaller cases) 
assessments were being finalised every year in the 
ratio of about 1 · 40. 

At tile cn'd of 1984-85, tbe pei:idency in estate duty 
assessments W'!S 21 ,538 cases involving a revenue of 
Rs. 1,829.62 lakbs, of these 19,971 ca~es (90.27 % ) 
involving a duty of R s. 249.93 lakhs related to cases 
of smaller estates of value less tha1· Rs. 5 lakhs. The 
other 1,567 cases (9.73 % ) crccounCed for the bulk 
of the revenue of Rs. 1,579.69 lakhs t-o be raised and 
collected . 

In October 1985, the Central Board of Direct Taxes 
prescribed a time-frame for completion of the pending 
assessments where the returned value did not exceed 
Rs. 3 1akhs, expeditiously. According to these 
inst'ructions, all such cases shcuhl finally be approved 
in a summary manner, if a notice h~d not been issued 
or in a like manner, if a noticl! had been issued, 
by 31 !December 1985/ 31 March 1986. The 
pendency on 31 December 1985/ 31 March 1986 was 
10,799/ 6,093 cases ·respectively. · 

Some of the importan! and interesting cases are : 

Gujarat 

A The first regular assessment was drafted in 
1968 computing the provisional value of estate at 
Rs. 90 lakhs. Due to controversy regarding the 
status in which Che properties were held by the 
deceased , (date of death 2 April 1965) the case was 
pending for 10 years tiU 1975 when the Board gave 
directions for adopting th~ status as 'Individual'. 
Accordingly, the assessment wa<; framed and forwan..led 
to the Conrroller of Estate Duty, Ahmedabad in April 
1976. But no action was taken as the jurisdiction 
was transferred to the Controller of Estate . Duty, 
Rajkot (Commissioner of Incom~-tax, Rajkot). 
The draft assessment order was again sent by the 
assessing officer :o the Deputy Controller of Eswte 
Duty in October 1983 bu~ was returned by him in 
February 1985. A fresh assessmen': order was then 
submitted in February 1986. The assessment is still 
pending. Thus the assessment remained pending even 
after 11 years of receipt of rhe directions from the 
Board. According to rhe drnft assessment order 0n the 
principal value of estate determ ined at Rs. 90,00,000 
estate duty of Rs. 66,15,000 (approx.) was payable. 
Takjng inCo account the provisional duty of 
Rs. 7 ,40,000 paid by the Accountable Person a sum 
of Rs. 58.75 lakhs due to Government is locked up 
besides the interest. 
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B. The assessment of the deceased (date of death 
7 September 1962) was completed in July 1974 on 
an estate of R s. 38,70,400 which was c]iallenged in 
appeal regarding abatemenr of debt of Rs. 3,46,753 , 
deduction of estate dnty as liability on the date of 
death and inclusion of lineal descendants share and 
was set aside by the Tribunal on the question of 
abatement. The a'S'.iesianenr in the meantime was 

' reopened for revaluation - of the shares of private 
limited companies under the· law and the matter was 
referred to valuation cell. The valua tion cell wanted 
the details of machinery ere. The assessment 
proceedings are pending crs the information called for 
from the Accountable Person in February 1984 is s tilJ 
awaited. 

In 13 cases in this charge, the Accountable 
Persons, paid during 1980-81 voluntarily some amount 
of estate duty but did not follow it up with filing of 
the estate duty accounts. The department did not 
also issue notices for filing the accmmts. The initia
tion of proceedings under the Estate Duty Act had 
been barred by virtue of the limitation ~Jnder the Act. 
The extent of revenue lost is not ascertainable for want 

. of details. 

Jn addition, in four cac;es where the rcrurned value 
o[ estate exceeded Rs. 20 Jakbs in each case, in six 
cases where it exceeded Rs. 10 lakhs ;:. ecrch case and 
in 30 cases between Rs. 5 lakhs and Rs. 1 O Jakhs, 
the assessments had not been finalised. Tbe records 
did not indicate any specific reason for tbe delays in 
these cases. 

Uttar Pradesh 

C. An estate duty account showing the principal 
value of the estate at R s. 6,97,020 (date of death 
~c.tober 1974) was filed in September 1975. A pro
v1s10nal assessment was completed in September 1975 
creating a demand of Rs. ·7,29,940. On being referred 
to the valuation cell in December 1977 the valuation· 
of six immovable properties and another three in 
June 1980, the reports were received from the vakia
tion cell in September 1980 and June 1983 valuincr 
the properties at Rs. 17,21 ,000 against R s. 3,10,900 
returned, the i11'crease in valuation being 
Rs. 14,10,000. A notice wa~ issued to the Accountable 
person in March 1985 after. 20 months of the receipt 
of the valuation reports and after 7 years from the 
date of receipt .of 1st valuation report. The assess
ment is still (1ending for over 10 years. 

D. The Accoun'table Person fi fed in November 1985 
(Date of death December 1954) a return showing 
the principal value of e3tate as minus Rs. 3,85,334. 



The final assessment was completed after the lapse of 
~>Ver 27 years on a principal value of R s. 15,61,654 
in March 1983. The assessment was cancelled by the 
Appellate Controller in• February 1984 on the o-round 
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that tbe assessment had not been completed within 
reasonable · time. The department appealed in May 
1984 arid the appellant moved a p'etition for remis
sion 0f estate duty to the Central Board of Direct 
Taxes. The results are awaited (duty R s. 2,98,388). 

E. Ari Account showing the principal value of tbe 
estate as minu~ R s. 53,122 was fi led in May 1960 
(Date of death August 1959). Provisional assess
ment was made in October 1961 on R s. 1.52,834 and 
exparte assessment was made in March 1977 after 10 
years on an estate of Rs. 18, 78,252 (duty payable 
R s. 1,99,655). The assessment was set aside in March 
1978 but n'Otice was issued to the Accountable Per
son in February 1980 with no further action. Mean
while, the Acc<XJntable person died in December 1982 
The Accountable Person expressed inability to fur
nish any information as their PAI ROKAR also 
died in D ecember 1983. The case is pending for over 
27 years. 

F. In the case of the deceased (date of death 
January, 1976) , the estate duty account was filed in 
September 1976 on a minus amount of R s, 5,24,403. 
In October 1980, the Assistant Contro1Ier of E statP. 
Duty reported to bis higher authority tha t on tbc basis 
of the available evidence estate duty payable in thi~ 
case would work out to R s. 20,83,500. The depart
ment could not explain the delay in prncessing the 
case upto August 1985. When the case was posted for 
hearing in September 1985 the gssessee had not CO· 

operated an'd the assessment is still pending (delay 
of 10 years). 

G. The account of the estate of the deceased (date 
of death D ecember 1960) was fi led in August 1961 
and May 1963 by the Accountable Persons, the 
mother and the widow, showing an estate of 
R s. 11 ,63 ,629. Notice was issued for the first time 
to the Accountable Person in August 1969, i.e., after 
eight years of the receipt of return and the regular 
assessmen't was completed in June 1972 on an estate 
of R s. 35,99,156. The net demand raised was 
R s. 7,27,976. The as~essment was set aside by tl1e 
Appellate Controller in Juny 1974 on the ground that 
the Hindu undivided property having been taken irf 
computing the estare of th~ deceased , its Karta was 
not provided with any opportunity to represent his 
case resulting in breach of natUial justice and. a fresh 
assessment was ordered . Fresh notice was issued to 
the Karta in August l 974. A reply to th~ notice was 
received· in September 1974, but the case remained 
dormant from October 1974 to February 1985. In 
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the meantime the Karta of Hindu un'divided family 
d ied in November 1979 and the notice issued to the 
widow of the deceased in March 1985 could not be 

• served as she was reported to be in Africa. Notice 
issued to the brother of the deceased as Karla of 
Hiockl undivided family in Septernbe.r 1985 wa<; 
replied to in October 1985 stating that the matter 
was pen'di11g before the Supreme Court for decision on 
legal issues. The assessment had thus not been 
finalised even after 25 years of the dea~h of the cte
ceased. 

Calcutta 

H .. An estate owner died in April 1964. Account 
showing value of estate of Rs. 17,65,432 was sub
mitted in April 1965. The provisional assessment was 
completed irY January 1967 on an estate of Rs. 41.24 
lakhs which was reduced to R s. 17,64,432 (Decem~ 
ber 1969) and the estate duty payable as 
R s. 5,12,216. The regular ·assessmeut is pending. Tl1c 
total value of the estate o_f the deceased's father was 
R s. 4,55,60,566, 1/ 6 thereof being over R s. 75 
lakhs. 

I. In the case of a person who died in October 
J 963, estate duty return was filed in August 1964 
with principal value of estate as Rs. 14.93 lakhs. 
Provisional demand was raised in• September l 964. 
The department start~ collecting particulars from 
the Accountable Person from August 1967. Cleararwe 
certificate was issued in January. 1971. Notice under 
section 58(2) was issued in June 1971 after about 
eight years callirtg for certain p articulars regardint; 
building including valuation reports. A show cause 
notice was issued to the Accountable P erson in June 
1971 to appear on 28-7-1971. Since then no action 
was taken till July 1977 i.e. for 6 years when again a 
notice was issued and the case was heard twice in 
August 1977 when Accountable P erson filed the 
particulars called for. He was asked to file more par ti
culars regarding valuation report, balance sheet etc. 
Dates fixed for hea ri ng in December 1977 but the 
Accountable Person did not appear. No action was 
taken till September 1980 for about 3 years. The case 
was then fixed for hearing twice in 1980-81 when 
Acco1Jntab1c Person was asked to file some documetYts 
regarding Income-tax/ Wealth-tax liabilitiesJ L.I.P. 
certificates and basis of valuation of immovable pro
perties. The Accountabl~ Person appeared in April 
1981 and furnished the papers asked for. The case 
was .fixed for August 198 1 and no one ap peared. In 
F ebruary 1982 the Accountable Person turned up and 
discussed the case when it was adjourned for 
19-2-1982 but no one appeared. H earings were fixed 
up for 23-6-1982, 17-7-1982 and 7-2-1 983 when 
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Accomttable Person appeared and discussed the case. 
In March 1983, the A ssistant Controller wbmitted 
a draft a'Ssessmenr order to the Deputy Controlkr. In 
March 1985 after about 2 years, the Deputy Control
ler returned the case for further examination on cer
tain points regard irtg valuation of shares and immov
able properties and fixed assets nod dkected the 
Assistant Controller to resubmit the case ~arly. No 
further action to assess the case had been taken. The 
case is pending for over 22 years. 

J (i) Estate duty return in respect of a rroted in
dustrialist who died in June 1983 was submitted in 
January 1984 returning a principal val.tie of estates 
of Rs. 13.58 lakhs. The provisional assessment . was 
made in January 1984 itself. The DeJ7uty Director of 
Inspection. Special Investigation in Jetter of May 1985 
advised the Assista nt Controller that the Public Ac
counts Committee was insisting that the assessment 
should be completed with top priority, he was re
quested to ensure early disposal vf this and two other 
related cases. The case was heard in February 1984 
and was adjourned to April 1984. The case is pendj.ng 
still after the issue of povision•al demand in January. 

- 1984, there was only one hearing till date. 

(ii) The return in respect of the second indus-
trialist (mentioned in the DepiJty Director of ·Jnspec-

' tion's letter) who died in Jarruary 1~82 was filed in 
November 1982. Provisional assessment was made in 
February 1983. The Assistant Controller issued a 
letter in. February 1983 calling for 17 items of the 
documents including a certified copy of the Will dated 
January 1982. Attempts were made to collect the 
deman'd. In February 1983, the Account"able Person 
a_sked for stay of the demand till probate is granted. 
The same was, however, not granted. In February 
1984, the provisional demand was paid in full. . A 
ttotice to the Accountable person to produce evidence 
on 27-1-1984 was issued on 13-1-1984. The Account
able Person sought adjournment and the case was 
fixed for 24-2-1984. The case was examined and the 
Accountable Person was asked to file/ produce some 
more documents/evidence. No further hearing was 
made arYd the case has not been pursued despite Puh
lic Accounts Committee's recommendations. 

(iii) In the third case, the return was filed in May 
1983 (date of death 27-6-1982). P~ovisional Assess
ment was made in June 1983. The Accountable Per
son in respon'Se to notice ·appeared in January 1984 
and sought adjournment upto 24-2-1984. T he Ac
countable Person appeared and filed some J1apers. 
The case was adjourned tiU March 1984 and the 

,, 

229 

Accountable Person was requested to furnish some 
other details. The case staD'ds there. No further action 
seems to have been taken after March 1984. 

K. In this case Estate Duty return of a person who 
expired in April 1963, was filed in May 1963 (estate 
was Rs. 10 lakhs) . Provisional assessment was made 
in June 1963. The file which was originally with 
Deputy Controller was trao'Sferred to the A ssistant 
Controller in July · 1964. Efforts were made to collect 
the demand when the file was transferred to another 
ward in July 1968. In 1968, the case was fixed 4 ti~es 
for bearing but there was no compliance. On the re
quest of Accourrtable Person in December 1968, the 
case was fixed for hearing in 1969, but again there 
was no compliance. Show cause notice was issued in 
March 1970. In 1971, the file. was transferred to 
another ward who made a reference to Government 
solicitor in' March 1974 seek ing his advice as to 
whethe r the assessment could be finalised. The facts 
are as under : 

The deceased c:tccuted two Wills on 14 December 
1959 and the other on 4 March 1963. ·Both were 
registered. Jn the first Will he 2ppointed his three 
sons (other than the eldest) to be the executor and 
legatee of the estate. By the subsequent Will of March 
1963, the deceased revoked all earlier Wills and ap
poirrted his eldest son to be sole executor and sole 
beneficiary of his estate. Two testameutary suits were 
field in the High Court by the contesting parties and 
by an• order of the Court, One Bar-at-Jaw was ap
pointed Administrator pending grant of probate. The 
suits have rtot so far been decided by the Court. Two 
accounts have been filed regarcli!Jg this estate, one by 
the executor as per Will of December 1959 and t'he 
other by the executor of the Will of March 1963. 
Similar properties were disclosed \ n the two accounts. 
The Administrator was ·treated as aQ. Accountable 
Person· under the law and was requested to submit art 
accoun·t of the estate bot no account had been filed. 
The Accountable Person, however, furnished parti
culars of tbe estate from time to time. In the circums
tances, the Assistant Con'!roller sought the advice of 
the Government Solicitor as to whether there may be 
any legal impediment in disposing of the assessment 
proceedings at the present stage and in case the dis
posal is rtot considered against the interest of the 
department. Opinion was also sought as to on whom 
the assessment should be made. 

The ·Government solicitor in his letter of Septem
ber 1974 advised that the Assistan~ Controller may 
proceed against the executors after giving notices an'<i 
may complete the assessment. So far as the Adminis
trator is concerned, the Assistant Controller may 



proceed under Section 58(4) against him after 
another n•otice. When the case will be fixed finally, 
notice should be given to alJ the Accountable Persons. 
However, if the returns are not accepted as valid he· 
may proceed exparte. Before taking any action on the 
Solicitor's· advice, the file was agafo transferred to the 
other ward where the first action' was taken in J an
uary 1979 fixing hearing on 24-1-1979. No one 
attended and in June 1979, show cause notice was 
issued. The case was again fixed for hearing on 
17-1-1981, 28-1-1981 and April 1981. There had 
been no action till July 1984, ·when the file stood 
transferred fo another ward and the case was fixed 
for 10-12-1984 and 5-11-1985. The next date . was 
fixed for 15-5-1986. Regular assessment has not been 
made even after a lapse of more than two decades. 
The case was tossed 5 times irom one ward to 
another and even• after receipt of the categorical 
opinion of the Solid tor in September 197 4, the assess
ment had not been finalised as· yet. 

L. The Accountable Person submitted the return of 
estate duty iq. respect of a person who died in 
December 1966, in May 1967. The provisionsal 
assessment completed in May 1967 (on the returned 
estate of R s. 33.37 lakhs) raising deman~ of 
R s. 18,43,280 was revised in March 1973 raising an 
additional demand of Rs. 1:55 lakhs. After a series 
of discussion/hearings with the Accountable Person, 
the Assisrant Controller in November 1975 decided 
to include the value of a certain property according 
to the Will of the deceased's wife as the deceased had 
full interest in the said property. The !Department 
referred t'he case to the departmental valuation cell 
for valuation of the said property and the Accountable 
Person after due show cause notice w'its proceeded · 
~oder the Act for t10t disclosing the interest in the 
property and nor showing the valuatioi · ~hereof. 
While endorsing a copy of the report in April 1976 
to the Accountable Person, the cell advised the value 
of the property at R s. 10 lakhs. The Accountable 
Person objected to the proposed valuarion and its 
inclusion in the principal value of the estate. In 
March 1978 under Article 226 of the Constitution, 
the Account'itble Person filed a writ of Mandamus 
not ro include the said property, not to levy estate 
duty and not to impose any penalty. The 
Accountable Person also prayed for interim injunction 
restraining the depa1tmcnt from including this 
property in estate dufy. The High Court allow~d .;he 
injunction and was also pleasecl to issue 'Rule Nishi -
calling upon the department to show cause why 
appropriate writs should not be issued for an ord~r 
declaring the property not liable ro duty. In ,April 
1978, the department filed the comments and on 
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10 April 1978 it was ordered by the High Court that 
inrerim order already granted will continue till disposal 
of 'Rule Nishi'. The respondent shall, however, have 
the H6erty to complete the assessment, but shall not 
communicate and enforce such order of assessment. 
The petitioner shall nor alienate or encumber the 
property till disposal o: the Rule The Assistant 
Controller in letter of Jurre 1978 asked for the opinion 
of the Governmen't Advocate. if in view of the High 
Court's order of April 1978, the assessment could be 
concluded by includL11g the property in dispute and 
also can Ac·countable Persons' be consulted in the 
matter. In July 1978, rhe Senior Counsel advised_ 
'we should better keep the assessment in abeyance till 
hearing of the Rule subj of course to the provision 
of !imitation, which i believe is nor applicable in this 
case'. The Central Government Advocate, however, 
stated that as per the modified order of the High Court 
assessment could be complefed including the value of 
the property. The Government advocate tried to put 
the case in view of the modified order of the High. 
Court but the Hon'ble Court declined to enrertain the 
prayer. The case has not so far come up for hearing. 
The dep'itrtment had pursued the case with the 
Government Advocate in June 1982, December 1982, 
December 1985, F ebruarv 1986 and March 1986. 
The final assessment has. not yet been' done. The 
High Courr in order of April 1978 permitted the 
departme11:t to complete the assessment. The 
department was not to sc.rve the demand notice. The 
Government advocate opined tha~ the a~essment 

could now be completed. The sa·me was not 
completed between 1978 and 1986. In case the 
department felt any doubt, they could have approached 
the court for permission to complete the assessment 
No such calrification was sought for 8 years from the 
Court of Law. 

M . In this case a person died il", .Tuly 1959 an·d the 
Accountable Person filed a return showing a deficit 
estare of R s. 10,28,355 in Dec~mber 1960. Subse
quently the Accountable Person filed a revised 
return showing a deficit estate of R s. 17,79,712. 
As however the estate declared was a deficit one, no 
pr~visional :sesssment could be made. Th.e Account
able Person, however; admitted that in the deficit 
return filea, unpaid tax liability had been claimed on 
estimated basis and some wert: dispu.ted in appeal 
and as such the Accountable Person felt that the 
.estate would definirely turn into surplus. Accordingly, 
the Accountable Person paid a total sum of Rs. 13,500 
as estate duty on ad hoc basis. No provisional 
assessment was made by the department. The value 
of estate as ret'urned was a negative figure. due to 
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dcduclion of tax liabili ty on estimated basis. The 
income-tax, wealth-tax and gift-tax liability as on the 
date of deat'h were not ascertained in consultation with 
Income-tax Officer/ Wealth-tax Officer and T;ix 
R eaovery Officer. All the officials belonged to the 
same department and so the reasons for failure to 
ascertain tax liability and compute provisional assess
men~ are not known. In pursuance of notice the 
Accountable Person attended from time to time. 
There had been no movement of the case for the 
whole of the years 1965 to 1968, 1970 to 1971, 1976 
to 1977. 1982, 1984 to 1985, i.e. fo_r 11 years, out 
of \'he total pendency of the case for 25 years. The 
Accountable Perso11 however, produced all the state
ment of accounts, documen{~ and relevant evidences 
in support of the return which were examined and 
was heard on different dates. In the meantime t'he 
assessment file was transferred to other jurisdictions. 
fo c;-Ward from the date of filing of the return , 
Transfer to B-Ward from 2 1 December 1960, Transfer 
to Deput'y Controfier of Estate Duty from December . 
1962, Transfer to F-Ward from June 1978, Transfer 
to H-Ward from Apri l 1983 till date. 

While tile jurisdiction of the fi le was with F-ward , 
the Assistant Controller sent a draft assessmenr order 
in August 1981 to the Deputy Controller of Estate 
Duty proposing to complere the assessment on a net 
principal value of Rs. 60,22, 100 involving duty of 
Rs. 18,06,395. It appears that the D eputy Controller 
of Estate Duty returned the draf~ assessmenr order in 
February 1983 after about two years with the 
observation that the Acecunrable Person had submitted 
objections to the proposed "raft assessment order and 
directed to go through these pbjections according to 
law afrer allowing the Accountable Person reasonable 
opportunity of being heard and thereafter submit a 
revised order of assessment, if callee! for. Since the 
receipt of t'he Deputy Controller's letter of F ebruary 
1983 the departmenr proposed to issue a notice fixing 
the case for hearing on 26 May 1983. But the notice 
could not be served anrl the tear ofI acknowledgement 
slip bear the following remark "out of Calc~tta , June 
6th and 7th wi ll come". Another notice was issued 
fixing 9 June 1983 and in response Accountable Person 
appeared on 2 1 June 1983 and the case was partly 
discussed with him when the hearing was adjourned 
to 7 July 1983. Since then, no action appears to 
have been taken till date. It \vould appear from the 
above t'hat the delay in finali sing the case is mainly 
due to transfer of jurisdicticn of ' the case to different 
assessing officials. Eve11 after the draft assessment 

. order was returned by the Deputy Controller ~he 
objections raised by the Acc.ountabk Per3on were not 
settled during the las t three years. 

S/17 C&AG/ 86-3 t 

N. In this case of a person who expired in 
December 1969 a return showing net principal value 
of R s. 19,14,002 was filed in February 1972. The 
provisional assessment was made, raising a demand of 
Rs. 12,8 19. The deceased in this case died leaving 
his wife (since 9ied) 3 sons and 5 married daughters. 
The estate duty return wa~, however, f11ed by one 
of ~is sons and t'he other son~ ancl daughterc; did not 
file any return though notices were issued to all of 
them. T he only Accountabl:; Person also in a letter 
of May 1972 stated, inter alia, that he did not find 
any possibility of satisfying the Assistant Controller's 
notice now or in future and requested Assistant 
Controller to issue similar not ice or no rices to other 
legal heirs as they are also jointly and severally 
responsible and accountable for !'he estate of the 
deceased. Consiqering the facts Assistant Controller 
again issued notices to au the legal heirs fixing hearing 
on 27 August 1975. In reply, the eldest son of 
t'he deceased wanted to know the particulars of the 
estate filed hy the other son which was refused. The 
daughters and one daughter-in-Jaw intimated that they 
are not interested in the assers left by the deceased. 
The legal heirs of the deceased W.!re not having good 
relationship among themselves and the Accountable 
Person (2nd son) was also deliberately delaying 
matters and not makinf! any real :o>.ttempt to comply 
with t'he requisi tions and having fa;led to cumply with 
notice lastly fixed for hearing on 28 November 1977, 
the Assistant Cont.roller of Esta t ~· Duty st:nt a draft 
assessment order to D eputy Controller of Estate Duty 
in November 1977 determining the net principal value 
of Rs. 4 1,82,147 and a dut'y of R s. 24,41 ,502 was 
determined tfiereon. In the file containing the draft 
assessment order ~n the order sheet Assistan·t 
Controller observed as follows "6-2-1978 discussed with 
Deputy Con'trolle-r not approved. Further imtrnctions 
will be given, 7-2-1978 Received back assessment 
records from the D eputy Controller omce". 

No written instructions coulcl. be found in the 
records till April 1980 when the Deputy Contr_oller 
in his letter of April 1980 observed as follows. 

.. The draft it seems, was not approved by the 
Deputy Controller of E state D utv. The 
assessment was framed mainly on the 
st:rength of t'he Wealth-tax . return of the 
deceased for the assessment year 1964-65. 
The deceased in question died in December 
1969. The Income-tax as well as Wealth
tax assessments upto the date of death must 
have been final ised by the Income-fax Offic_er 
by now. You are advised to requisition the 



complete Income-tax and Wealth-tax records 
of the deceased and scrutinise the same. 
Fresh notice of hearing should be served. 
The Accountable Person should be given 
a'n opportunity of being heard again. Draft 
assessment order should be submitted at an 
early date." 

The Assistant Controller of EState Duty, however, 
prior to receipt or Deputy Controller' s letter of April 
1080 requested the Wealth-tax Officer where the 
deceased was assessed to complete the Wealth.-tax 
assessment of rhe deceased and on 23 April 1980 
sent a requisirion for having the Income-tax/ Wealth
tax/Gift-tax files of the deceased. Subsequently, 
notices were issued once each in 1980 and 1981 and 
twice in 1983 fixing tbe case for hearing. None 
appeared and no action has been taken sP,ce then. 

In this case it appears thar the Accountable Persons 
are non-cooperative and excepting one, who had filed 
the returns, others bad never cooperated. 

In the circumstances Assistant Controller of Estare 
Duty r ightly decided in November 1977 to complete 
the assessment. But the said order was not approved 
by Deput'y Controller in April 1980 directing to com
plete the assessment after consulting the Income-tax/ 
Wealth-tax records of the deceased upto the time of 
death. Th is simple direction was also given affex 
considerable lapse of time. In this case death 
occurred in December 1969 and all 1ncome-tax/ 
Wealth-tax assessments upto a<>scssment year l 970-71 
must have been completed long ago. Even after la-pse 
of six years from receipt of insrructions of !Deputy 
Controller the assessment had not been fin alised. 

0 . A person expired in May 1964 a·nd a return · 
was fi led in F ebruary 1965. The provisional assess
ment was completed on 2 March 1965 on -a net 
principal value of estate of Rs. 9,07,530. Notice was 
issued fixing the date on 10 M<rrch 1965. On 
7 August 1965, the Accountable Person appeared 
and was asked for some particul~rs . On 27 October 
1965 the Accountable Person prayed for time uptd 
4 D ecember 1965. The case was fixed on 23 August 
1968 and the case was. adjourned ~pto 20 September 
1968. On 29 October 196~ the Inspector wa s de
puted to scrutini5e the Income-tax a11d Wealth-rax 
records. Again the ~ase wa> fix1.:d on 18 February 
1969, 10 March 1969 and refixed on 28 January 
1972. For valuatio:i of immc:vable propert ies the 
case was referred to valuation ce11 and (heir report 
was also received . A revi<>ed return was filed in May 
1977 and provisional as>e55ment was revised and the 
provisional duty was p3id. Aga!n the case was taken 
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up in April 1983 fixing di !Teren~ date!': for hearing in 
1983 and the last one on 20 May 1986. T he case 
was nor attended to for neady three years at this 
stage. In this case the Deputy Controller in his letter 
of 13 August 1976 addressed to the Assistant Con
rroller of E state Duty wanted to know the assessment 
position of the case. Further, Deputy ControJJer in 
his letter of September 1976 addres~ed to the Assis
tant Controller E state Du ty expressed h is dissatisfac
tion• for non-completion of assessment. Deputy Con
troller further stated that there wa<; no progress of 
th e assessment from M::irch 1976 to September 1976. 
He also directed to :::omp!eie the assessment by De
cember 1976. 

It appears that the Department coud not assess the 
case till date. The assessee filed a revised return when 

~ it was confronted with the valuation m ade by the 
departmental valuer. Then· was delay in referr ing tbe 
case to the valuation cell, reasons for which are not 
apparent from record s. 

P . In .this case a person died .in May 1965 and a 
return was filed in J\fay 1969. The Provisional Assess
ment was made raising a demand of Rs. 1,3 1,097. 
Soon after raising the provisional dCT11and, the 
department started efforts to collect the same from 
various parties. The ~!Ions c0ntinucd till 1979 and 
excepting realisation of a sum of R s. 30 from a Bank 
Account, nothing could be realised. No attempt was 
made to finalise the regular assessment. It was only in 
Novemb·~r 1977 a notice was issJJed which was duly 
complied by the A ccountable Person. Later two other· 
notices were issued in 1979 and two in' 1980, but 
none attended in response to notice5. On 5-9-1980, 
the Assistant Controller wrote in the order sheet a<: 
follows : 

"I would like to make a1Y assessment in this case. 
Inspector will please bring the Income-tax/ Weallh
tax records of the deceased fr.om the Central Circle". 
On 5-9-1981 the Assistant ControJJer wrote in the 
order sheet as follows. "Mr .. · .... . .. .. . . . .. .. .. . , 
Inspector please rep'ort, How is tbat the section in
forms me that you have not noted the above erYquiry. 
This is an oJd matter. l would like to speak with you". 
No action on the case appears to have been taken till 
date. From the observation of the Assistant Control
ler it appears that the assessment could be completed 
on verification of ln'come-tax/ Wealth-tax records. 
Bu t the department has not been able to do rhe ~ame 

during the last 5 years and the case is pending for the 
last 17 year~ since May 1969. 

Q . In this case the person died in Jun'e 1966 and 
a retu rn showing net principal va~Je of Rs. 11,22, 703 
was fiJ ed in May 1967. A J]rovisional assessment was 

.> 



J - · 

made. Since chen, notices under section 58(2) were 
issued fix ing hearing of the case on different dates in 
1973, 1974, 1975 and 1976. Representative of the 
Accountable Person appeared on•ce in November 1977 
apd then in ;February 1979 and filed some papers. 
The case was refixed in January 1980 and then in 
July 1980 when non'c appeared. Showcause notices 
for non compliance were also issued in September 
1980 and August 1981 bul no penal action taken. No 
further action is seen in• the file since then and regular 
assessment is yet to be made. The assesment is pend
ing for more than 18 years. 

R. Jn this case, the person expired in November 
1953. Deceased had 9/80 share in the Trust Estate 
of a certain person which had in' 1920 been settled 
oo trnst reserving for himself a sum of Rs. 200 p.m. 
out of the income of the Trust. By an order of Ca[
cutta H igh Court, an official trus tee was appointed 
for the management of the said Estate and such · 
arrangement con'tinued upto August 1956 when by ao 
order of the Hon'ble High Court, the widow and sons 
of the deceased were appointed as trustees and the 
official trustee was discharged from fw;ther acting as 
trustee of the said estate. An estate d~Jty account was 
filed by the official trustee io May 1954 and the same 
not bei.n'g in the prescribed form, tbe Representatives 
were ·asked to file Estate Duty accounts in the proper 
form relating to the estate of the deceased. On being 
asked to comply with the statutory notices issued by 
the department, an application under article 226 of 
tbe Constitution was filed by the Accoun'table Person 
before the Hon'ble High Court. The High Court in 
1970 vacated aH th e interim orders. After the dis
posal of the above matter, the Accountable Persons 
started taking time oil the plea that they were yet to 
receive certified copy of order passed by tbe Hon"ble 
High Court. After a lapse of sufficient period. the 
Accountable Person req.uested the department .for fur
nishing certified copy of the return fi led by the offi
cial trustee which could be handed over to tlle Ac
countable Person as also inspecting of tbe relevant 
papers made by the Accountable Person in' May 
1977. Now the Accountable Person came out with the 
contention that since the accounts and relevant papers· 
of the estate related to the period of death and imme
diately thereafter were not ha·n·ded over to the Ac
countable Persons by the official trustee at the time 
of handing over. charge of the estate in 1956, they are 
not in a position to comply with the notices issued 
by the department for the estate duty assessment of 
the deceased. And a ti tle suit was filed in the city civi[ 
court by the Accc.untable Person as plaintiff and 
official I rustee, Union of India, through .Assistant 
Controller, Estate duty artd Assistan< Controller of 

233 

Estate Duty, C-ward, Calcutta respectively as defend
ant No. 1, 2 an'd 3 . The said title ~it has recently 
been dismissed for default on 17-2-1986 after con
test. 

l t appears from the above facts that there had been 
no injunction from any court of law asking the depart
ment not to complete the assessment. The assessment 
is the oldest one pending with the department in as 
much as the Estate Duty Act, 1953 came into force 
from 15-10-1953 and the deceased in this case ex-

. pired on 20-11-1953 and so this case is pending for 
more than 32 years. I t is also interesting to note that 
the department had already 'collected the partlcular5 
of properties owned by the deceased. As a matter of 
fact the department prior to intervention of High 
Court in'timated to the Accountable Person in letter 
dated 10-5-1963 that they propose to complete ex
parte assessment taking the va1'Je of 11 properties a t 
Rs. 9,21,579. F urther in the department's letter of 
23-12-1975, it was decided to complete the assess
~ent exparte at Rs. 12,00,000 in case of non-comp
liance. Pendency of litigatjon between official trustee 
an'd Accountabie Persons before city civil court could 
not have prevented the department, from making ex~ 
parte assessment. No p'rovisional assessment was made 
in this case and yet regular assessment was not made 
so far. 

.s. In this case a person expired in March 1969. 
The Accountable Person filed a return in Du:ember 
1969 showing movables of Rs. 54,59,694 (which 
mainly iucluded shares Rs. 5,69,938, Bartle Balance 
Rs. 16,175, book Debts Rs. 47,43,467, Motor cars 
etc. Rs. 49,341 and others) and immovables of 
Rs. 3,53,250. The Accouutable Person also claimed 
liability of R s. 80,64,845 which mainly included 
sundry creditors, bank overdrafts and Income-tax/ 
Wealth-tax/ Gift-ta;is; liabilities. It appears from the 
ass~ssing officer's noting in the order sheet that oo 
19-8-1969, the auth0rised representative · appeared . 
and asked for a provision'al certificate. The note states, 
the deceased assigned a life insurance policy of 
Rs. 25,000 in favour of the depar tment. The provi
sional ceti.ficate . was is~·ued on 27-8-1969 incorporat
ing all the movable assets and showing the Uabilities. 
After issue of the said certificate, no action• was taken 
to finalise the assessmen't till July 1971 when a notke 
was issued fixing hearing on 24-8-19.,1. The authoris
ed representative, however, appeared on 16-9-1 97 l 
and the Assistant Cor11roller ordered to put up the 
case in December 197 1. The case was lost sight of · 
ti ll 27-11-1974 when ~he Assistant Controller 
a ked the office to fix the case and 
accordiugly on 26-1 2-1974 authori:ied repre-



sentative appeared and requested for aQ. adjourn
ment which was granted till 9-1-1975 when :iuthoris
ed representative was asked to appear with all rele
vant papers as requisitioned. The authorised represen
ta tive, however, appea'red on' 13-1 -1975 and again 
requested for an adjournment which was granted till 
29-1-1975 wherein it was specifically stated that no 
further adjournment would be granted. The a•Jtho rised 
representative/ Accountable Person' did nvt :1ppear on 
the specified date (29-1-1975) . The case was again 
lost sight of till 18-8-1976 on which date the A ssist
ant Controlle r again fixed the case ou 24-8-1976 and 
informed the Accountable Person that if he did not 
atten'd, the case will be completed exparte. The 
Authorised representative a]1pearcd on the specified 
date and the case was discussed. The Accountable 
Person was asked to file papers listed on 2-9-1976 
on which date the a uthorised representative appeared 
and he was again asked to file books of Accounts, 
Challans for payment of tax, Balan·ce Sheet for 1966, 
details of gift , etc. and the case was adjourned to 
2.-11-1976. On 4-11-1976 the authorised representa
tive appeared and filed death certificate. Bank state
ments were checked. On the same date As~ istant Con
troller ordered to send n'Otice alongwith forms 39, 40, 
41 (for controlled co.). No such notice seems to have 
been issu ed. T he fi le was again lost sight of till 
29-9-1980 (excepting on 4-10-1977 a nd 2-11-1977 , 
Assistant Contro11er ordered for sending reqms1t1on 
for ln'Come-tax file) on which date a notice was 

· iss.'Jed fixing 9-10-1980 for hearing. None appeared 
on the specified date and the case was again lost sight 
of till 15-2-1983 when the case was again fixed ·for 
hearing on 1-3-1983. No body appeared on the speci
fied date and no action• has been taken fince May 
1986. Regular assessment· bas not yet been made. 

From the trend of events as chronologically given 
from the order sheet, it appears that though the Ac
countable Person has not shown adequate il1'tercst for 

· completing of the assessment the department also had 
not pursued the case properly. The liabil ities c•n date 
of death consisted of sundry creditors, bank over
draft and tax dues (In•come-tax and Wealth-tax). It 
is not _clear why the above details could not be 
gathered from Jncome-tax and Wealth-tax assess
ments of the assessee, which must have been complet
ed long time ago. 

• 
Bombay 
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T. The assessee died in foly 1977 and the esta te 
duty return was filed in Febuary 1978 returning 
gross estate of Rs. 27 .13 lakhs and n-et estate of 
Rs. 8.87 1-akhs. Based on this the Accountable Per
son worked O>'.ll the duty payable at Rs. J .95 Jakhs 

and paid R s. 0.67 lakhs after claiming reliefs etc. 
But no provisional/ regular assessment has so far 
been completed for over 8 years. 

U. An assessee di~d in June 1969 a n•d the estate 
duty returtt was filed in September ~ 972 on an es
tate of R s. 25. 73 lakhs. Provisional demand of 
Rs. 11.63 Iakhs was raised and the principal estate 
included immovable properties at Gba tkopar, Bom
bay declared at Rs. 2.85 lakhs and agricultural lands 
declared at R s. 22.48 lakbs. The valuation cell 
valued the properties at R s. 7 .74 lakhs and R s. 38.59 
lakh s respectively. The increase in valuation which 
would fetch an addition'al revenue of Rs. 17.85 lakhs 
had not been given effect to .. The department stated 
that shortage of manpower and some more details 
required for the assessment had delayed the asse~s

ment. 

Madras 

V. In thi~ charge, in 16 cases where the dates of 
death occurred between August 1969 and April 1981 
and the prictcipal values of estates ranged between 
Rs. 5 lakhs and R s. 40 lakhs the assessments arc.: 
pending with delays ranging from 5 to 17 years ex
cept for_ a few bearings. There were no indication ot 
any valid reasons for the inordin'ate delays as evi
denced from the records. In a few cases the Income
tax/ Wealtb-tax extracts are yet to be collected . 

Madhya Pradesh 

W. In this charge, the delays in completing the 
assessments/reassessments ranged from 1 to i s years. 
Jn' many cases, the assessments were reopened as a 
result of audit objections. In two cases of the opened 
cases, notices were either not issued or were not 
served on the Accountable P~rsons within th~ statu
tory time limits of 3 years laid down under the Ac:. 
This resulted irr loss of revenue vf R s_ 6 .29 lakhs. 

X . The assessee died in D ecember 1961. Assignment 
was made on a net estate of R s. 64.94 lakhs under 
Section 57 in December, 1962. Regular assessment 
was made in March 1973 on a net estate of Rs. 2.77 
crores. Gross demand of Rs. 1.04 crores and interest 
of R~. 2.55 lakhs was raised. The Controller of Estate 
Duty (A) set aside the assessment in J aooary 1977 
and the Appellate T ribunal directed a fresh assess
ment in January 1978. In February 1980, the assess
ment of December 1962 was restored. F resh assess
ment is still pending even after 8 years all'd notice 
was issued in December 1984 after 8 years. No elfec 
"tive action was taken till date involvmg Jarge revenue. 
The case is also not \Vatched through the Pendcncy 
R egister. 

.. 
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Bihar 

Y. In this case the account3 were filed on IS Ap ril 
1978 showing the principal value of estate of 
R s". 7,77,782 (d ate of death 16-7-1977). The provi
sio nal assessment was, however , completed or.1y in' 
April 1986 after it was po inted out in audit. 

Notices under the Act were issued requinng 
attendance for the fir:.t time in November 1981 follow
ed up by a series of notiL:e'>. Nei ther several pe ti
tions submitted by the Accountable persons nor his 
presence on various occasions yielded any results 
during 1982-86. The Accountable P erson had 
mentio ned in his r.e turn that the valuation 
repor ts in respect o f authorised G overnment 
valuer would be furnished at the time of assess
men·t. Though the wealth-tax asses~ment was complet
ed in M arch 1982 for the valuatio n da te ending 
M a rch 1977 and the A17Pel!a te A ssistant. Com
mission er's orders thereon were passed in October 
1 982, the information regarding th e valuation was 
neither collected n'Or the assessme nt finalised. 

Z . ln this case (Date 0f ueath 22-1 1-1 976) th!-ec 
persons declared separately to be heirs to the property 
and claimed ~hemsclves individually as Accountable 
person. Of the three, cine submitted a retorn in 
F ebruary 1980 showing the principal value of estate 
as R s. (-) 37.23 lakhs. A rtother submit ted a re
turn in December 1977 and a revised r eturn in Sep
tember 1979 (principal value R s. 34,123) . The 
third Accountable person (Trustee<;) had not sub
mitted any return' so far. F o r quite sometime, exact 
amount o f jewellery lying in• a treasury was not known. 
But after its weighment in July 1980 in the presence 
of Government representative its value was ascertain
able. During Februa ry 1978 to November 1985 nu 
conclusive steps were taken• to co llec t the details and 
to ob tain a statement 0f account from the trustee. 

Ker ala 

AA. The origirral assessment de termining a p rincipal 
value of estate ( date cf death July 1964) and the 
duty payable at R s. 55.14 Iakhs a nd R s. 35.81 lakhs 
( revised o rder of February 1982) was se t aside by 
the Appellate con troller in M arch 1983 with d irec
tio ns to make a fresh assessment wh ich is still 
awaited . 

BB. P rovisional assessmen t was made in June 1981 
o n a prin cipal valoe o{ estate of R s. 7, 7 l ,180 a n'CI 
duty payable o f R s. 1,53,557. The regular assessment 
is pending as the instructio ns of Central Board of 
Direct T axes regarding jurisdict io n of the esta te du ty 
o fficer in the case is awa ited . 
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Orissa 

CC. The deceased died irt May 1974 and the assess
ment was completed iTl' March, 1979 o n an estate o f 
R s. 37.04 lakhs and estate duty payable o f R s. 21.27 
lakhs. The Commissioner of Income-tax lA) se t 
aside the assessmen t in September 1981 and remand
ed the case to the assessing officer . There is no action 
to da te to fi nalise the assessment. 

Punjab 

DD. In this case the provisional assessment was 
made in October 1962 and the regular assessment in 
January 1967. T he assessment was set aside in Sep
tember 1967 and in M arch 1968, the Assistant Con
t roller sen t a draft assessment order to the D eputy 
Controller which was r e turned in August 1976. 
The Assistant Con1rolle r had assured the C ontroller 

that the assessment would be completed by M arch 
1979 ~Jt it was still pending. 

Karnataka 

EE . Jn a case a draft assessmen t under Section 
58(4) o f the Esta te Duty A ct was proposed and sent 

to the AccourYtable P er son in October 1977 as the 
Accountable Person fa iled to fil e the account insflite 
o f repeated reminders. The draft ~ssessment bas not 
been finalised so far. 

( d ) A rrears of dernands. 

As at the end of M arch 1986 the arrears in 
demands amo unted to R s. 36.4 crore3 in res{:tect of 
26,771 cases, of which 64 cases (0.26 per cent) with 
d uty a rrears of R s. 5 lakhs and above accounted for 
Rs. 5.99 crores (16.62 per cent) . The yearwise parti
culars of the a rrears o f demands a re as under :--

1981-82 and el rl ier year Rs. 9 . 15 crore~ 

1982- 83 Rs. 2. 40 crores 

1983-84 Rs. 4.07 crores 

1984-85 Rs. 8. 61 crores 

1985-86 Rs. I l . 8 l crores 

A few important cases of arrears are d iscussed 
below : 

Calcutta 

A. The Accountable P erson fil ed the Estate Duty 
rcturn in J uly 1970 ( date of death of deceased--April 
1970) . P rovision•al assessment was completed in July 
1970, regular assessment was comp.le ted in June 
'1979. nearly after 9 years of the provisio nal assess
ment and a net dem:ind of R s. 45,19,787 was raised. 
Certificate for recovery of the outstanding demand 
under the Estate Du ty Act was issued in Dccc-mbcr 



1979 and again• a fresh certificate was issued in March 
1980. Attachment notices were issued to the various 
authorities for realisation of the outstanding dues. In
come-ta~ officer / Wealth-tax officer were also ap· 
proached in this connection. T enants were also told 
to make payments of duty towards estate duty pay
mel1ts. 

ln September 1974, the Accountable Person entered 
into an agreement for sale of one of the properties 
for a consideration of R s. 16,50,000 and received 
R s. 1,65,000 towards earnest money. H owever, the 
Accountable Person• was restra ined from selling the 
property by the High Court's orders of November 
1975. The Court in the order of September 1976 
allowed the letting out of the properly under cer tain 
terms and conditions. Tbe property was let out and 
the lessee agreed to pay R s. 5,00,000 and Rs. 4,00U 
per month for 5 years upto 31 March 1982 towards 
payment of estate duty. From April 1982, the lessee 
agreed to pay R s. 2,000 p.m. as rent and R s. 2,000 
to be adjusted agairYst the lump sum payment. This 
arrangement had the approval of the depa rtment. 

A notice under the orders of the Sub-ordinate Judge 
for sale was published in a leading newspaper in foly 
1982 and the date of auction was fixed in Augnst 
1982. H owever, the High Court in their order of 
March 1984 set aside the order of the lower Court 
an'd chrected tha t the sale could be made subject to 
the first charge that is subsisting under the sta tute, 
including the estate duty. T he departmen t took up the 
matter with the certificate officer in M ay 1985. The 
action ls pending. 59,000 kg. of silver and 11.830 kg. 
of gold seized by the Income-tax Officer for a ppro
priation towards Income-tax/ Wealth-tax liabili ties 
were not considered for sale and adjustment of these 
estate d~Jty demands. Out of the demand of 
R s. 45, 19,785 raised in June 1979 an amount ol 
R s. 40,60,720 is still pending. 

B . In this case on completion of the reg.'Jlar assess
ment, a demand of Rs. 25,80,060 was raised in• July 
1983. A certificate for recovery under the Estate 
Duty Act was issued in March 1985. The revised 
demand after adjustments etc. stood a t Rs. 22,99,927 
on 31 March 1985. 

In August 1983, the Accountable Person preferred 
an appeal before the· Appellate Controller, \\ho in his 
orders of March 1985 confirmed almost the en'tire 
additions made by the Assis tant Con troller. The A c
countable Person then preferred an appeal before the 
Tribunal and also made a stay petition which the 
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Appellate Controller rejected in his orders of Jan
uary 1986. The department thereafter realised 
R s. 11,11,192 from the State Bank of India by issue: 
of notice •'Jnder the E state duty Act, Out of the 
revised demand of R s. 22,99,927 ap amount of 
R s. ll.84 lakhs was still outstanding on March 1986. 

T he estate du ty records have revec1led that the Ac
countable Person is try ing to sell the deceased's Tea 
Estate a t Assam and the department is still to get the 
opinion · o( the Government Pleader if the ~ale pro
~eeg~1gs could be attached in the hands of rhe pur-· 
chaser. A decision is also still to be taken on Con-
troller of E state Duty's request to consider sale pro
clamation' of a property of the deceased. 

C . In another case, a d emand of R s. 68,87,636 was 
raised on completion of regular assessment in Novem
ber 1975. The Accountable Person preferred an 
appeal against the assessment and prayed· for d{'maJJd 
bein'g kept in abeyance tilf. the results of the appeal. 
The Assistant Controller agreed to s tay the collection 
till the restraining or der issued by the U.K. Court 

· prohibiting remittance of the proceeds of U.K. Bond~ 

held by the deceased is withdrawn. On wi thdra wal of 
the order, the Accountable Person deposited R s. 5 
lakhs in J.unc 1976, R s. 25 lakhs irY September 1976 
and Rs. l 0 lakhs in January 1977. A certificate was 
issued for recovery of outst,andiug demand o'f 
Rs .. 28,87,636. This demand was, however, reduced by 
t ile Controller of E sta te Duty (Appeal) to 
R s. 20,83,828 vide his order of October J 980. As a. 
result of Tribunal's orders of July 1983, the demand 
was revised ~o Rs. 21 ,83,439. The demand notice was 
issued .in· January 1984. T he Accountabl~ (Jer:mn in 
his let ter of April 1985 had sta ted that in a connect
ed case, he wiU get a refund of Rs. 44,06,828 from 
the department and r equested to keep the demand in 
a beyance. T be Assistant ControUer intimated the 
position of the case to the Controller stating that the 
Appellf1te Controller's orders in both the cases are 
awaited. On' the request of the Accountable Person, 
tbe Assista nt Controller req.uested the certrlicate 
officer to keep the demand in abeyance t ill the deci-
ion in the: appea ls. T his had the approval of the Con

troller. An amount of Rs. 21,83,439 is st ill pending 
recovery. 

Calcutta 

D. A dema1rd of R s. 17,17,525 was raised in ies
p ect of the deceased jn• May. 1974. Certificate for 
recovery of the demand was issued in March 1976. 
The Accountable Person preferred an appeal against 
the assessment and acc0rdingly the Recovery Officer 
was requested lo stay the recovery pending c!isJjosal 
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of the appeal. The Appellate Assistant Controller sel 
aside the assessment in bis orders of March 1977 and 
the sct aside assessment wa. completed in July 1980 
and dema nd of .Rs. 24, 76,584 raised. Aggrieved with 
the orders, the Accountable Person fi led an appeal 
before the Commissioner oE Income-tax (Appeal) 
who vide orders of March 198 1, allowed further 
relief and the assessment was revised in April 1981 
and a deman·d of R s. l 2,940.63 (including inte rest) 
was raised . A cer tificate for recovery was issued in 
May 'l.981. The Accountable Person further fil ed an 
appeal before the Income-tax Appellate- Tribunal and 
the Tribunal in their orders of July 1982 directed the 
Controller of Estate D•'..l ty (Appeals) for redetermina
tion of the value of ~ertain proper ties. ln' the mean
time the Accountable Person obtained an interim in
junction from the High Court for stay of collection 
proceedings till the disposal of appeal. The Tribunal 
restored the case to the Controller of Esta tl! Duty 
(Appeal) in• July 1982 but the case was not taken up 
for disposal by the appellate authority. A demand of 
Rs. 11 ,36.1 69 is accordingly pen.ding recovery. 

E. An ex-parte assessment was completed in the 
case of the deceased in March 1982 and a demand for 
Rs. 15,99 ,073 was raised. The demand notice was 
served by affixation on 8 April 1982 for payment of 
the demand by 7 April 1982. The Accountable Person• 
thus got no opportunity to pay the demand within the 
stipulated time. Attachment notices were also issued 
lo all the tenants of the hO•'..!Se on 29 April 1982. The 
Assistant Controller also issued recovery certificate fo 
the Recovery Officer on 27 April l 982. An amount of 
Rs. 9,000 was recovered from the tenants. The Ac
countable Person fi led a writ petition against the 
attachmen't order as the demand notice was ·served 
only after the payment date was over· an d the High 
Court granted interim inj.:mction on 17 May 1982. 
Another wri t was filed by the Accountable Person for 
restrainin·g the department from collection of the de
mand. The case was sent to Inspecting Assistant Com-

. missioner (Judicial) on 25 February 1985. The irre
gular and delayed issue of the demand notice on tfle 
Accountable Person• resulted in pendency of demand 
for over 4 years. 

P. The Assistant Controller completed the assess
ment in January 1981 on the deceased who died in 
January 1955. Due to certain disp'o te amongst the 
legal heirs, the estate was kept under the n1anage
ment of the R eceiver appoin•ted by the High Court. 
Before making the assessment, the Solicitor to the 
Central Govern.men! was consulted on the legal as
pects cif the case in the department's letter of Jan
uary 1976. A demand of Rs. 1,69,346 was raised as 
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a result of assessment completed in January 1981 
and demand notice was issued in April 1981 to all the 
Accountable Persons, including the Receiver. Certifi
cate of recovery was a lso issued. The Receiver agita
ted before the certificate· officer stating inter alia, that 
the whofo proceedings were illegal as no prior leave 
of the High Court was sought by the department. He 
also denied his personal liability for the payment of 
estate duty, being the liability of the heirs of the de
ceased. The department moved the High Court on 
9 F ebruary 1984 and the High Court vide orders of 
8 March 1985 observed as follows : 

"Leave is given• to the Assistant Controller of Estate 
duty to correct the certificate dated 24 March 1982 
in terms of prayer(v) of the. petition and to issue a 
fresh notice of the deman•d on the Receiver under 
the corrected certificate in accordance with law and 
proceed thereupon. It is ·ieclared that the attachment 
levied earlier under the incorrect certificate is ineffec
tive". Accord ingly a corrected certificate was issued 
to the certificate officer on 4 April 1985. 

The department ignored the advice of the Govern
men•t Solicitor who in letter of January 1976 opined 
that permission of the High Court was needed before 
start of recovery proceedings against the Receiver 
appointed by the Court of Law. This resulted in delay 
of nine years in recovery proceedings against the 
Receiver. The Dcartment also bad not sent the fresh 
deman'd notice as ordered by the High Court. 

Bombay 

G. According to the am:ar reports as at 31 March 
1985, a demand of Rs. 41.74 lakhs rnised against 
the assessee during regular assessment was pcndi.ng 
recovery. As per the Board's instructions of October 
1985 the jurisdiction of the case was transferred from 
Bombay to Indore in F ebruary 1986. The depart
ment stated tha t there was only one property situated 
in Indore fo r adjustment against the demand . 

H. Pro~vi sional assessment was completed in July 
197 1 (date of death July 1961) Estate quty of 
Rs. 1.39 Jakhs including penalty was pending.- The 
regular assessment was completed in March 1975 
raising an addi tional demand of Rs. 5 .56 lakrs (re
vised t-o R s. 5.98 lakhs in Apri l 1976) against which 
the Accountable Person paid only Rs. 10,000. Tl~e 
recovery is pending with the State Revenue authority. 

Gujarat ' 

I. Jn this case the assessmcn't was completed in 
March 1983 and a demand of Rs. 14,15,2q wa~ 
raised. The payment of demand was stayed by the 
Inspecti ng Assistant Commissioner in September 1983 



pend ing Appellate decision ano :-ubjccr to payment' of 
Rs. 50,000 towards demand by 15 October 1983, 
wh ich was duly paid by the Accountable Perscn. T he 
first apjJeal was decided by the Appel late Assistart 
Commissioner on 21 March 1984 reducing the demand 
ro Rs. 5,02,524. T he Accountable Person ag:!in 
req~Jested fo r stay of collection proc~edin•gs pending 
decision by the Tribunal on the appeal filed by him. 
T here is no iriclication of any orders passed in this 
regard ~r any further collection. In the mean time on 
8 February 1985, the assessment has been rc0i:ened 
to include the value of shares and jewellery held in 
a company. 

J. The assessment in this case was finalised in 
1967-68 and a demand for Rs. 79, 14,167 ( i nclud ir~ g 
interest) was raised. At the end of 1981-82, titcre 
was still a balartce of Rs. 13,61,799 to be collected, 
the collection upto that date being R s. 63,42,235. 
The Accountable Person claimed relief under Section 
50-B of the Act on account of tax on capital gains 
on the properties tr::insferred a fter the death ,if the 
deceased which was rejected by the Central Buard of 
Direct Taxes in August l 980 mainly because ~ Le pro
perties were not transferred within the stipu lated 
time. The Collector was requested by the Jepartn~en t 
to collect the arrears by means of attaching ant1 dis
posing of the properties of the deceased by i~s t:.e of 
recovery cert ifica tes. o recovery is st ill ma~lc due 
to pro onged correspondence between the depart~ien t, 
the Recovery Officer and the Accountable Perstln. Tn 
M a rch 1986. the interes t payable on the arrear 
demand had been estimated at Rs. 13 lakhs upto 

December 1977. 

Rajasthan 

K. B ased on a search conducted in J une 198 1, golc.I 
orna~ents, jewellery, silver etc .. were s~i~ed. Assess
ments were completed in P,.pril 1983 rarsmg de:r..and 
of Rs. 14 92 000. Assets worth R s. 20 lakh:; ~·cized 

' ' I l ' I h lying for purpose of recovery of Tncome-~ax \.\ ea t -
tax/ Estate duty were partly auc tioned 111 August 
1983. H owever, the H igh Court stayed 1ne pro
ceedings. The Commissioner of Income-tax ( Ap~ea l ) 
in June 1984 remanded the appeal back to Ass1sta11t 
Controller for report. T he repo:t remains to be sent. 
Decision of the Hi!!h Court in the disposal of •he 
appeal is still awaited. T he demand. of Rs. 15,22.000 
( including interest) is still outstandmg. 

K era la 

L T he assessment of estate duty was completed 
in April 1980 on an estate of Rs. 30.58 !akhs. Ti~e 
demand of Rs. 13.98 lakhs having remamed unpaid 

il W<is certified for recovery in May 1980. ·1 he reco
very is kept in abeyance pending Central Board of 
Dir~ct Taxes order on Section 71 petit ion. 

Haryana 

M. Original ::iss.::ssment was completed in February, 
1982 on an estate of Rs. 2,37,550 creating a deman'CI 
of Rs . 17,632 which was reopened in 5eptcn:ber 
1982. The Accountable Person filed revised return 
nt Rs. 94,940 in June 1983. The assessment was 
completed in March 1985 under section 58(4), 59 on 
a net principal va lue of estate of Rs. 48,89,439 and 
a net demand of R s. 31,l l ,392 was raised. In March 
J 985, the Collector was asked to recover the amount. 
The Account_able Person went in appeal in Ju1l"e 1 '1?.5 
for stay of demand to Controller of Estate Duty 
( Appeal), where the appeal is pending. 

Madras 

N. Jn this charge, there are 6 cases with arrears 
exceeding R s. 5 lakhs with total value exce>!ding 
Rs. 88.24 lakhs, 3 of ~hem exceeding R s. 10 lakhs. 
An arrear demand of R s. 6,95,000 relating fo the yea r 
1970-7 l is pending in one case. T he estate com
posed of I ndian as well as foreign assets . Tn \. icw 
of the restrictions on foreign exchange remittarrces, 
the A ccountable Person had approached t he Commis
sioner of Income-tax to keep the balance amoun1 in 
abeyance. T he Commissioner of Income-tax's orde rs 
are awa ited. T he interest upto M arch 1986 was 
Rs. 6,91,937. In another case an arrear deffand of 
Rs. l 0.46 lakhs raised during 1983-84 on provisional 
assessment is pending. In the third case, a demand 
of R s. 46.06 lakhs raised during 1984-85 is p,cnding 
as there are no liquid assets and recovery cert if:cilte 
has been issued to the Revenue Author ities . ' I t is 
seen that the immovable pro_perties are in possession 
of a third party under an agreemer.it .fo r sale. Tbe 
Com missioner of I ncome-tax is examining the Jucs
tion of implicating all the parties under joint and 
several liabi lity. The assessment is under a ppeal t.o 
Commissioner of I ncome-tax (Appeals) whid1 is 
pending. I n two cases of arrears of Rs. 6 91 l?khs 
and R s. 11 .40 lakbs raised in l 984-85 where reco
very cert ificates had been issued fur ther action is 
pending. In• the last case an arrear of R s. 6.45 lakhs 
is under appeal to Commissioner of Income-tax 

( Appeal ). 

Madhya Pradesh 

O . Jn thi!,,P case (date of death 25-4-1980) a re tLirn 
was fi led on 8-5-1 981 a nd a provisional assessment 
was made on 1 l -5-198 1. Revised returns were filed 
on J -3-1 982 and 11 -6-1985. The regular assessment 

1s pending. Ou t of the provisional demand of R ~. 59 
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Jakhs upto March 1986, Rs. 37 lakhs was paid leaving 
a balance of over Rs. 21 lakhs. The Controller of 
Estate duty had stayed the balance demand in Sep
tember 1982 and ordered that the Ac~ountable person 
should pay Rs. 20 lakhs by 15 March 198S and 
balance by 30 September 1985 together with interest 
at 12 per cent which the Accountable Per:,nn faikd 
to comply. The Assistant Controller requested the 
Collector to withold 65 kgs. of silver articles under 
safe custody. The Controller of Estate Duty in his 
letter dated 3-7-1985 quoting Board's order ordered 
release of the articles and complete the assess~ent in 
a just and fair mariner and further ordered postpone
ment of sale of properties. The interest leviable upto 
Marc 1986 was Rs. 18.56 lakhs. Jn the procedings 
the Contro11er of Estate Duty seems to have exceeded 
the jurisdiction ~.mder the Act (Section 70). 

P. The assessee died in May 1978. The return 
was filed in May 1979 ·and a provisional assessment 
was made in that month. In December 19M a 
reference .was made to the valuation cell for valu;tion 
of the imtpovable properties whose report was received 
in June 1985. Ho\Vever, the final assesmcnt is pend
ing. Out of a demand of Rs. 14.38 Jakhs, a sum of 
Rs. 8.88 lakhs is pending as on 1-4-1985. The 
Accountable Person had agreed for appropriation of 

· dividend of Rs. · 1,79,082 from shares worth 
Rs. 12,97,809 in Indian companies. Due to 9elayed 
action only a sum of Rs. 2.25 lakhs was realised ~:nd 

there was no aetion to appropriate the bank balances. 
The operation of the demand was stayed by Contr0ller 
of Estate duty upto 30-9-1981 which was extended 
upto December 1982 at 4 per cent interest. The 
Accountable Person had not complied with the· order 
and was liable for interest of Rs. 7.52 hkL~ and 
penalty of Rs. 8.88 lakhs. No recovery had been 
made on the recovery certificate issued to the Collector 
in March 1981 for Rs. 11 ,68,031. 

Q . The assessee died . in August 1961 and regular 
assesment was made in March 1970 raising a demand 
of Rs. 17.12 lakhs. The rtet demand as a result of 
appeal was Rs. 5.60 lakhs. No amount has ~ince 

been paid by the Accountable Person though he was 
allowed instalments. The department has also not 
pursu~d the case promptly. The interest and penalty 
Jeviable was Rs. 3.58 lakhs and R s .. 5.60 lakhs res
pectively. The case was to be reopened f<;>r escap
ment of jeweJlery in Pakistan amounting to Rs. 5.32 
lakhs. In February 1979 the Wealth-tax Officer com
pleted the assessment for assessment year 1961-62 
but corresponding action in respect of ~stare duty was 
not taken. E state duty of Rs. 4.52 lak\ls seems to 
have been lost to Government due to time-bar. The 
S/ 17 C&AGL86-32 
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Income-tax Appellate Tribunal set aside the assess
ment in September 1976 but the set aside assessment 
is still not completed. 

Conclusions 

1. There is no mechanism in the department to 
ensure the compliance by the Accountab!e Persons 
of the filing of the estate duty accounts, wherever 
due. Inordinate delays in the filing of returns were 
common. 

2. There is no statutory time-limit prescribed wider 
the Act, as ir. the case of other Direct Taxes I~ws for 
completion of assessments with the result !here is a 
tendency to delay the process of finalisation of :-i ssl!ss
ments. The test-check has revealed a number of 
cases where the pendency dated back to the 1960. 
In over 1,300 cases, even provisional assesments were 
pending as at the end of 1984-85, involving a duty of 
approximately Rs. 1.63 crores. 

3. The trend of completion of assessments revealed 
that bigger cases con'tributing to the bulk of the 
revenue did not get adequate attention, thereby mini
mising the possibility of prompt collection of revenue 
and giving scope for large remissions by effiux of 
time. 

4. Unlike the other Direct Taxes, there is no sepa
rate recovery administration for collection of estate 
duty, tax recovery being effected by the State Revenue 
Department. Delays and want of prompt pursuance 
in the departmental machinery and lack of proper co
ordill'ation with the State Revenue departments had 
led to large amounts remaining uncollected. 

5. The maintenance of the basic records/ regisrc;s 
called for improvement. 

4.21 During the test audit of assesments made 
under the Estate Duty Act, 1953, conducted during 
the period from 1 April, 1985 to 31 March J 986, 
the following types of mistakes resulting m under- . 
assesment of duty were noticed : 

(i) Incorrect computation of principal value of 
estate. 

(a) lack of correlation amongst various 
assessment records, · and 

(b) incorrect computation or under valua
tion of the principal value of estatP. 

(ii) Estate escaping assessment. 



(iii) Tncorrcct valuation of asscll'i. 
(a) unquoted equity shares, and 
(b) immovable p roperties. 

( iv) Incorrect grant of reliefs jded.uctions. 
(v) Non-levy of interest. 

(vi) Miscellaneous. 

A few instances of these mistakes are given m the 
following paragraphs : 

4.22 Incorrect computation of principal 1•alue of estate 

(a) Lack of correlation amongst vadous assessment 
records 

The matter regarding the necessity of correlatwn 
of assessments made under various direct taxes has 
b een consistently st ressed upon , and the need for 
m aintaining a proper correlaton amongst the various 
assessment records has been emphasized by the Public 
Accounts Coll)_rnittee (l 01 st R eport Seventh Lok 
Sabha 1981-82), as also by the Central Board of 
Direct Taxes vide their instructions issued in Novem
ber 1973 and April 1979, with a view to preventing 
cases of evasion of estate duty. Non-observance of 
these instructions resulted in incorrect computation 
of principal v~lue of es tate and undercharge '.)f duly. 

In the estate duty assec;sment of a deceased (died in 
November 1979) completed in January 1983, the 
value of immovable properties owned by the deceased 
was taken as R s. 82,400, although according to the 
information available itt the assessment records, the 
properties had been valued at R s. 1,63,713 for wealth
tax purposes as on 31 December 1978, the valuation 
date imm ediately preceding tbe date of death ;1f 1I1e 
assessee. Further, a sum of R s. 30,932 due to the 
deceased from a private limited company, discJosed in 
the estate duty return filed by the Accountable Person, 
was omitted to be included in the principal value of 
the estate. The mistakes resulted in under-assess
ment of the principal value of the estate hy 
Rs. 1 ,12,245 and a sho-r t levy of estate d~ty of 
R s. 30,074. 

The Ministry ot Finance have accepter! the mis
take. 

(b) Incorrect computation of the principal val11e of 
estate 

A few cases where tbe principal value o~ tile est:ne 
was incorrectly computed are given below : 

(i) Under the provisions of the Estate Duty Act, 
1953, property which the deceased was competent to 
dispose of at the time of his cieath shall be deemed 
to pass on his death , and estate duty is !eviable on 
the full value of such property. 
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In the estate duty assessment completed in June 
1978 ( revised in May 1980) of a partner in a firm, 
who died on 4 January 1975, a sum of Rs \34,8 ~6 
was included as his share of book profit in the firm 
upto the date of his death. The firm's ~!Ssessmcnt 

was revised in September 1976 for the assessirent year 
1976-77 and the deceased partner's con ect share 
income was determined as R s. 6,42,514 from the net 
allocable income of R s. 1,84,17,362 of the firm a[ter 
ded ucting the income-tax of Rs. 65,85,302 calculated 
on the firm's tota l income. The cor rect share income 
of R s. 6,42,514 .should have, therefore, been' included 
in the estate passing on his death, instead of 
Rs. 3 ,34,826 which represented only his share of the 
book profits of the firm . The mi?takes rcsifed in 
under-assessment of the principal value of the estate 
by Rs. · 3 ,07,688 wi.th a consequent under-charge of 
estate duty of Rs. 1,65,404, besides short levy ot 
in terest of R s. 4 ,561 ·for belated delivery of the esta te 
duty account. 

The comments of the Ministry of Finance on the 
parag raph are awai ted (December 1986). 

( ii) Under the prov1s1ons of the Estate Duty Act, 
1953, property in which the deceased bad an interest 
at the time of his death, shall be deemed to pass on 
death to the extent to which a benefit accrues or arises 
by the cesser of such interest, incl.uding a coparce
nary interest in the joint property of a Hindu family. 
The value of such property shall be determined based 
on the price which it would fetch, if sold in the 0pen 
market. 

In the estate duty assessment made in January 
1981 , of a person who died in Mai;ch 1979, the prin
cipal value of the estate was sh ort-computed by 
R s. 1,59,813 due to omission to include in the estate 
the value of the share interest of the deceased in 
partnership fi rms (R s. 53,329), of one-for:rth share 
in premium for insurance of Hindu undivided family 
members paid out of H indu undivided family <:ivis;bJe 
fund (R s. 2 , 137), income-tax. refund of R s. 694, ex
clusion of Rs. 25,000 received on partial partitic n Ci nd 
of linear descendants share of Hindu undivided family 
assets amounting· to , Rs. 50,000 ; excess deduction of 
value of self occupied property portion by Rs. 27,000 
a nd excess allowance of wealth-tax liability by 
R s. 1,653. The aggregate under-valuation <Jf the 
estate by R s. l ,~9 ,8 13 resulted in short levy of e~tate 

duly of R s. 36,923. 

The Ministry of Finance have acceptecl the m:s
t ake. 



-
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-- 4.23 Estates escaping assessme11t 

A few cases where estales escaped assessrµent 
thereby leading to undercharge of duty, are given 
below: 

(i) Under the provisions of Estate Duly Act, 
1953, estate duty shall be due from the date of death 
of the deceased, and the Controller may, ar any time, 
after receipt of the acco1,mt delivered under the 
provisions· of the Act proceed to make in a summary 
manner, a provisional assessment of . estate dufy 
payable by a person delivering the account, on th~ 
basis of the account so delivered. 

ln the case of a person who died in December 1982, 
the provisional assessment w::is completed in September 
1984 determining !'he value of estate at Rs. 2,19,941. 
The details furnished by the Accountable Person, 
however, showed the value of the estate as 
Rs. 3,19,941. As a result, the principal value of 
ci;tate was computed short by Rs. 1 lakh. 

In anorber case, the principal value of th!: estate 
of a deceased pc-rson (who died on• 8 February 1983), 
whose provisional assessment was compl~ted in 
Sep tember 1984, was determined at Rs. 7,19,902. 
Even though enhanced compensation of Rs. 4,62,300 
awarded by the Tribunal on 22 January 1983 for the 
land of the deceased, acquired by the Improvement 
Trust was disclosed Ly the Accountable Person in 
March 1984, the assessing authority failed to include 
the amount in the principal value of the estate. As 
a rc~ulf the value of the estate was computeJ sh0rt 
by Rs. 4,62,300. 

These mistakes resulted in short levy of estate duty 
by Rs. 1,71,449. 

The Ministry of Finance have accepted the mlstaike. 

(ii) The Estate duty account of a person who 
died in November 1983 fi led by the Accountable 
Person in May 1984 included 3 per cent Government 
Promissory Notes of the value of Rs. 1,00,000. The 
market value of the said Government Promissory Notes 
was taken at Rs. 71 ,706 in• the esta te duty assessment 
made in September 1984 and also in the assessment 
revised in November 1984. On a notice for realisa
tion of a part of duly raised by the department 
being served in December 1984 on the Banker 
of t'.he deceased, the latter inter afin, confirmed that 
3 per cent Government Promissory Notes valuing 
Rs. 4,00,000 of tbe deceased were lying ia their 
safe custody but the estate duty assessment was not 
revised on the basis of t'he above information. T his 
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resulted in the estate of the deceased being under
assessed by R s. 2,15,118 (being th1: market value of 
3 per cent Government Promis~ory Notes for 
Rs. 3,00,000) and undercharge of duty by R s. 72,874. 
F urther, the assessing officer also omirted to include 
Rs. 26,669 representing one third share in the total 
Hind u undivided family assets of Rs. 80,006 included 
in the wealth-tax asses.;ment of the Hindu undivided 
family. The above omission resulted in an under
assessmenC of estate by Rs. 26,669. 

The aggregate under-assessment of estate worked 
out to Rs. 2,41 ,787 with consequent short Jevy of 
duty of Rs. 83,541. As the Accountable Person had 
concealed the partic.ulars of assets of the deceased, 
minimum penalty of Rs. 14 ,574 was also leviable for 
such concealment. 

The comments o( the Ministry of Finance on lhe 
paragraph are awaited (December 1986) . 

(iii ) Under the Estate Duty A ct, 1953, property 
in which the deceased or any other person had an 
interest, ceasing on dea\'h of the deceased shall be 
deemed to pass on the deceased's death to the extent 
lo which a benefit accrues or arises by the ccssor of 
such interest. 

A person who died in Seprember 1981 (assessment 
completed in December 1982) had three-sixteenth 
share in a firm. The balance sheet of the firm as on 
31 October 1980 showed a balance of Rs. 8,59,749 
under the head 'provisions'. The share of the 
deceased in 'provisions' worked out to Rs. 1,61,203. 
Since the provisions are nor against accrued liability 
but are in the nature of reserves and formed part of 
the capital of the partners in the firm, the share interest 
of the parl'ner in the 'provisions' was required to be 
included in the principal value of the estate. Omission 
to include tJie share in the 'provisiom' resulted in 
under-assessment of esta te by R s. 1,61,203 and a short 
levy of duty of Rs. 64,480. 

The department has accepted the objection. 

The comments of the Ministry of Finance on the 
paragraph are awaited ( December 1986). 

(iv) A male Hin'du who, for the lime being is the 
sole surviving coparcencr of a Hindu undivided family 
govered by the Mitakshara School of H indu Jaw, is 
competent to alienate the common property of the 
ramily in the same way and to the same extent as his 
separate property and the alienation cannot be 
q uestioned by th e female members of the family or 
by a son, if any, born to or adopt~d by him subsequent 



to the alienation. Female members of such a family 
also cannot call for a partition and do not have a 
right of share in such common properry. On the 
death of such a sole coparccner, the whole of the 
common property of the family alongwith his separat:: 
property passes for levy of estate duty, as he has power 
of disposition over these. properties. This settled 
position of law was reiterated in Board's circular~ of 
October 1959 and July 1976. 

In the estate duty assessment completed in March 
1985, in respect of a sole cop arccner of a Hindu 
undivided family, who died in March 1968, the 
assessing officer included R:>. 88,462 only being one 
half of fhe 'total value of Rs. 1,76,925 of the 
property of the Hindu undivided family in the 
estate of the deceased, incorrectly excluding the other 
half as belonging to his wife. The principal value o[ 
his estate was, thus, computed short by R s. 88,463 
resulting in short levy of duty of Rs. 26,539. 
Further, penal interest amounting to Rs. 37,333 
lcviable for late submission of the estate duty return 
was not charged. 

The Ministry of Finance have accepted the mis
take. 

(v) ln the estate duty account filed in respect of 
a deceased, who had died in May 1979, a sum of 
R s. 3,00,000 being fixed deposits made in a bank on 
5 September 1975 for 10 years by the deceased, was 
shown and the amount was taken into account by 
the assessing· officer while making the assessment in 
August 1983. The bank in its letter of 13 June 1979 
had informed that no interest had been paid on these 
deposits. However, the interesr accruing on the 
deposits till death was a property and was includible 
in the estate. But the amount of accrued interesl! 
was neither returned by the Accountable Person nor 
was determined by the assessing officer. Even if the 
rate of interest is taken as 12 per cent per annum, 
there was under-assessment of estate by Rs. 1,32,375 
resulting in short levy of ~uty by R s. 56,320. 

The Ministry of Finance have accepted the mistake. 

(vi) Under the provisions of Estate Duty Act, 
1953, <t disposition made by a person within a period 
of rwo years prior to his death, is to be treated as 
property deemed to pass on death. It has been 
judicially held that where, on a parllt1on of a Hindu 
undivided family, a ·deceased coparcener had taken less 
than his due share, there would be ~ disposition in 
favour of the relatives ro the extent of share less taken 
by the deceased. Further, as per Hindu Law, 
provision must first be made for joint family debts 
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and for maintenance of dependent female members 
before arriving at the property available for partil'ion. 

A Hindu up.divided family consisting of the Karta 
of the family, his wife and son effected a partition 
in October 1971 of i ts property valuing Rs. 23,22,767 
in which the share of the karta was determined as 
Rs. 10,39,248 and that ot the son as Rs. 12,83,5 19. 
It was noticed that the share of the karta was 
erroneously worked out inclusive of the provision ot 
R s. 2,26,250 made for the maintenance of Che wife 
of th~ karta under the Hindu Law. ln the estate 
duty assessment made in May 1983 of the karta o! 
the Hindu undivided family who died in November 
197 l , the ·assessing officer included an -amount of 
Rs. 9010 only in the es ta-lc on account of unequal 
partition of the family. The correc~ aniount includible 
was, however, Rs. 1,22,135 after deducting the 
properties of value of Rs. 2,26,250 set apart for 
mamtenance of the wife of the karta from out of the 
joint family property. This resulted in under
assessment of th~ estate of the deceased by 
Rs. 1,13,125 and a conseqmmt short levy of estate 
duty of Rs. 45,676 including interest. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 

(vii) l n the -assessment of t~e t:state of -a dcce:ls.!J 
(who died on 19 November J 982) the value of 
the benefit accruing under the A ir Force Group 
Insurance scheme amounting to Rs. 3,11,220 was 
omitted to be included in the principal value of rbe 
Estate of the deceased. The omission resulted in 
incorrect determination of principal value <Ys 
Rs. 87,088 instead of Rs. 3,98,308 and under
assessment of estare duty of Rs. 39,575. 

The department has accepted the objection. 

The comments of the Ministry of F inance on the 
paragraph are awaited (December 1986). 

4 .24 Incorrect valuation of assets 

A. Unquoted equity shares 

Under tbe provisions of the Esrate Duty Act, 195:; 
and the instructions issued by tbe Central Board of 
Direet T mces in October 1974 and May 1975, 
unquoted equity shares of a. private company are to 
be valued on the basis of t'he market value of the 
assets including goodwill of the company as on the 
date of death. One of the established methods of 
computation of goodwill of a business is the super
profits method, under which !he average profits for 
a period of three to five years are capitahsed at a 
number of years' purchase. 
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In the estate duty assessment of a deceased who 
died on 5 May 1980 completed in October 19&2, tJle 
deceased's properfy consisting of 225 s hares in a 
private limited company was valued un the basis of 
the company's balance sheet as on 30 June 1979 and 
the value per share was arrived at R s. 1,110 per share . 
As the deceased died on 5 May 1980, the balance 
sheet as on 30 June 1980 would have provided for 
a more realistic assessment of the company's financial 
position and consequenay of th~ value of its shares 
and the value per share would have been arrived at 
Rs. 2,056. Adoption of the balance sheet of June 
1979 resulted in under-assessment of estate by 
Rs. 2,12,850 and a short levy of duty of Rs. 57 ,819. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986) . 

B. Immovable properties 

(i) Under the provisions ot fhe Estate Duty Act, 
the principal value of any property is estimated to be 
the price which in the opinion of the Controller, it 
wo~d fetch if sold in the open market at the time of 
deceased's death. Goodwill of a business constitutes 
property and the market value of goodwill of a 
business is generally valued q_n the basis of the 'super 
profits' method in which it's average super profits are 
capit~lised at the appropriate numbers of years' 
purchase. 

In the estate duty ~ssesment of a deceased person 
(died in May 1982) the value of goodwill of the firm 
in which he was a partner was determined by the Ac
countable Person at R s. 23,53,092 equivalent to the 
total of the profits of the firm in the J1receding three 
years, reduced by the income-tax payable ther eon by 
the firm as well as by the partners on their shares and 
accepted by the department in the assessment made 
in November 1982. The value was worked out with 
reference to the provision in the partnership deed in 
regard to the valuation of goodwm in case of retire
ment or in the event of death of a partll'er, which was 
subject to condition that the legal representative of 
the retiring or deceased partner was not admitted to 
the benefits of the partnership. The 11rovision in the 
partnership deed regardin'g the valuation of goodwiJI 
was, however, rrot applicable as the minor son of the 
deceased was admitted to the !>~nefits of partnership. 
The goodwill should, accordingly, have been valued 
with reference to the provisions of the Estate Duty 
Act which under the super-profits method worked 
out to Rs. 72,99,600 with the deceased's share 
(18t per cent) at Rs. 13,50,422 as against 
Rs. 4,35,322 accepted by the department. This re
sulted ill' under assessment of the value of the dut iable 
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estate by Rs. 9,15,100 and a short levy of estate duty 
of Rs. 1,90,830. 

The comments of the Ministry of Finance on the 
paragrdph arc awai ted (December 1986). 

(ii) A lady owning a house and being used by her 
as residence died on 12 December 1978. In the estate 
duty retllrn filed in• Septembe~ 1979 the Accountable 
Person declared the value of this house at 
Rs. 2,86,719 but later increased i t to Rs. 3,09,000 
and finally decreased the same to Rs. 1,06,600 on 
the basis of valuation reports from two different 
valuers filed by him after J 0 September 1979. Fur 
wealth-tax assessment (assessment year 1978-79) the 
value of this house as on 31 March 1978, while it 
was still under construction was declared by the 
assessee at Rs. 2,79,808 (land Rs. 90,000 plus cost 
of construction Rs. 1,89,808) and accepted as such 
by the department. At the request of the Estate Duty 
Officer, the departmental valuer determined the fair 
market value of this h ouse at Rs. 3,82,500 as on 
12 December 1978. The registered valuer bad deter
mined the value of the property in accordance with 
the proce_dure prescribed in the Wealth-tax Rules but 
had adopted a very low notional letting value without 
assigning any reasons, wh ich had led to the low valua
tion of the property. The same should, therefore, have 
been rejected. However, in the estate duty assessment 
completed on 7 December 1984, the assessing officer 
accepted the same, rejecting the deJ1ar~mental valua
tion. This resulted in short computaion of principal 
value of the estate by Rs. 2,75,900 and sh9rt levy of 
estate duty by Rs. 84,012 includin•g interest fo.t: late 
filing of retmn by Rs. 1,241. 

The comments of the Ministry or Finarice on the 
paragraph are ·awai ted (December 1986). 

(iii) According to the instructions issued by the 
Central Board of Direct Taxes in August 1974, 
the -::issessing officer should ordinarily take the valce 
of an immovable property in the estate duty assess
merrts in conformity with the value estimated by the 
departmental vak1ation officer. In case the assessing 
officer disagrees with the value estimated by the 
departmental valuer, he may take up the matter with 
the Controller of Estate Duty who may issue neces
sary instructions in consultation with the R egional 
Valuation Officer. 

A person' who died in March 1974 was a co
owncr of cert]_in immovable properties with one
scventh share in such properties. In the estate duty 
assessment of the deceased completed in June 1978, 



the value of the immovable P'roperly was taken as 
Rs. 26,23,699 by the assessing officer and the share 
of the deceased person at one-seven•th in the pro
perty was taken at Rs. 3,74,814. It was, however, 
noticed that the valuation of the same property bad 
been referred to the departmental valuation officer, 
in June 1976 who had valued the proP'erty at 
Rs. 44,67,030. On this basis the share of the de
ceased worked out to Rs. 6,38, l47. As there was a 
huge difference of R s. 18,43,331 between the two 
values, the assessing officer should have sought the 
instructions of the Controller of Estate Duty in terms 
of the Board's instructions of August 1974. The 
omission to do so resulted in under assessment of 
the estate by Rs. 2,63,333 (Rs. 6,38,147-
Rs. 3,74,814) and a short levy of estate duty of 
Rs. 79,000. 

The Departmet has acceprecl the objection. 

The comments of the Minisrry of Finance on the 
paragraph are awai.tcd (December 1986). 

(iv) In the estate duty assessruen't (completed in 
November 1983) of a person who died in Septem
ber 1976, the val.ue of house properties together 
with land appurtenant thereto was adopted in the 
principal value of estate· as Rs. 2,26,000 as deter
mined by the valuation officer of the department. lt 
was noticed in audit .that the area covered by the 
bui I dings together with the land app:.irterrant thereto 
admeasuring 2,769 square meters was not valued at 
the market rate of Rs. 71.29 per square metre, but 
was valued at Rs. 10 per square metre, as applicable 
to vacant land held in excess of the ceiling fixed 
under the Urban Land (Ceiling and Regulation) , 
Act 1976. This resulted in short computation of 
principal value of the estate by Rs. 1,74,250. Further, 
the agricultural land and coconut trees valued at 
Rs. 14,721 was omitted to be included in the princi
pal value of the estate. The mbtakes resulted iu short 
levy of estate duty of Rs. 52,343. 

The Ministry of Finance have accepted the objec
tiorY in principle. 

4.25 Incorrect grant of reliefs/ deductions. 

Under the provisions of the E1>tate Duty Act, 1953, 
where any coort fees have been paid under any law 
for obtaining probate jo respect of any property on 
which estate duly is payable, the amount of estate 
duty payable is required to be reduced by an amount 
equal to fifty per cent of the court-fees so paid, if the 
dea.tll occmred between 1 July 1960 and 3'1 March 
196~ . The Act was amended by Finance Act 1964 
to aUow the relief equal to the full amount of court 
fees paid. 
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In the estate duty assessment of person who died 
in Jan~ary 1961, revised ia January 1986 relief for 
court fees paid was ~llowed at cent per cent -amount
ing to Rs. 88,880 instead of the correct amount ot 
Rs. 44,44C·at 50 per cent of the court fees paid. The 
incorrect allowance of deduction resulted in short levy 
of estate duty of Rs . 44,440. 

The Ministry of Finance have accepted the mistake. 

4.26 Non-Levf of interest. 

Under the provisions of the Estate Duty Act, where 
the demands of estate duty are allow~d to be paid in 
instalments, interest is payable at the rates fixed by 

the Assistant Controller of Estate Duty. 

In the estate duty assessment completed in May 
1984 and revised in July 1985 and October, 1985 in 
respect of a person who aied in Decembei.: 1982, the 
Accountable Person was directed to pay the estate 
duty demand of Rs. 3,05,996 in instalmen'ts subject 
to payment of interest at 12 per cent per annum. 
Accordingly, the ~ntire demand was paid in several 
instalments between' May 1984 and December 1985 
but no action was taken to levy interest. The interest 
payable worked oui to Rs. 36,800 (approx) which was 
not levied. 

The Department has accepted the objection. 

The comments of the Ministry of Finance on the 
pa r~1 graph arc awaited (December 1986). 

4.27 Miscellaneous. 

(i) Under the provisions of the Estate Duty Act, 
1953 where auy estate duty, penalty or interest is 
due in consequence of any order passed under the 
Act, the Assistant Controller of Estate Duly shall 
serve upon the person accountable or other person 
liable to pay such duty, penalty or interest, a notice 
of demand in'. the prescribed form specifying the s.um 
so payable and. the time within which it shall be pay
able. 

In the case of a person who died in July 1974, a 
provisional assessment of the estate duty payable was 
made in October 1976 and a demand notice for 
Rs. 1,19,444 was served on 3 November 1976. The 
assessment was revised on• 18 N ovcmber 197 6 and a 
notice of the revised demand for Rs. 1,26,082 was 
issueJ but was not served. This was followed by a 
regular assessment on 28 July 1977 when a demand 
of Rs. 1,47,383 was determined . The notice of 
demand for Rs. 1,47,383 was also not served and, 
therefore, no deman'd was legally created. As such 
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tbe Accountable Persons had no liability to make the 
payment. The Accountable Persons had also not made 
any payment inspite of the issue of revenue recovery 
certificates by the assessing officer in December 1976 
arrd March · 1979 to the State R evenue authorities. 
The result was that the demand of Rs. 1,47,383 was 
outstanding even after a lapse of eight years. 

The correspondence on record revealed that tbe 
Accountable Persons had stated in D ecember 1976 
and again in A ugust 1977 that they would not be able 
to make the paymeni of duty until the sale of the 
immovable p roperty of the deceased. They' had in fact 
been requesting for postponement oE the duty. Since 
no va lid notice of demand had been served, it was not 
possible to order payment of the duty in instalments 
subject to payment of interest. The interest that could 
have been charged upto 31 March J 986 amounted tu 
R s. 50,600. Further due to non-service of the demand 
notice, no penalty for defaul t in payment oE the du ty 
could a lso be levi ed. The amount of maximum penalty 
Jeviable was R s. 1,4 7 ,383. R ecoYery pro~<lings 

started in D .::cember 1976 and March 1979 were ~!so 
.not validly taken. 

The comments of the Ministry of Finance on the 
paragraph are awaited (December 1986). 
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(i i) In the case of a person who died in June 
1983, provisional assessment of estate duty was 
completed in October 1984, and revised fo• Decem
ber 1984, determining the value of the estate at 
Rs. 8,39,2 19 the estate duty payable was erroneously 
worked out at R s. 1,36,765 as against the correct 
amount of R s. 1,66,765 resulting in short levy of estate 
duty of R s. 30,000. 

The Department bas accepted the objejction. 

The comments of the Ministry of Finartce· on the 
paragraph are awaited. (December 1986). 

(iii) In the case of a person who died in April 
1974, assessment of estate duly was completed in 
May 1984, deter}Jlining the value of the estate at 
Rs. J 1,83,445 on which esta te duty of R s. 2,95,229 
including interest for delay in' delivering accounts was 
levia,ble. While workil1g out the net duty payable, the 
department erroneously · adopted the amount of duty 
already paid as R s. 2,32,890 instead of R s. 1,95,890 
actually paid. This resulted in short-levy of duty of 
Rs. 37,000. The a'SSessment was revised in July 1984 
and November 1984, and agaii1 in May 1,985 but the 
mistake remained unnoticed . 

The Ministry of Finance have accepted the mistake. 

(R. S. GUPTA) 
Director of Receipt Audit-I 

Countersigned 

T- N . t;, °' 1-a. .. -r...., , J,, 
(T. N . CHATURVEDI) 

Comptroller and Auditor General o~ India 
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Page Para No. Column Line F or Read 
No. No . 

. , 
---

l J.01 ] IO from bottom 309. 18 309.19 
] J.02 2 12 from top 61,08 61 .08 
1 I .02(i) 2 1 from bottom 100.0 10.00 
4 1 . 05(iv)(a) 2 9 from bottom folows follows 
5 I .05(v) l 26 from top assesment assessment 
8 1.07 ] 23 from top 10 .07. 01 1.07 .01 
8 J .07 Ol(i)(c) 2 35 from to p 365.72 365 .79 
8 1.07 .Ol(i)(d) 1 1 from bottom 4,163.67 1,163 .67 
8 l .07 .Ol(i)(d) 2 3 from bottom 6.444 1.444 

15 1. 07 . 03 5.III 2 4 fro111 bottom 12.701akbs Rs. 12 . 70 lakhs. 
(b) Case G 

20 1. 07 .03 I 15 from bottom Octboer October 
20 1.07.03 2 11 from bottom proclaimation proclamation - < 22 1.07 l 2 from top with payment without payment I 23 1. 08(c)(i) 14 from bottom Particuals Particulars 
24 l .08(ii)(d) 1 from bottom Fince Finance 
35 1.15 .08 2 6 from bottom then their 

~ 37 1.15. 10 I 22 from bottom a uthorities authorities. 
39 1.15.l l(c) 2 22 from top in· is 
40 I . 15 . 11 (e) 2 11 from top determtnde d0:ermined 
43 1 . 15 . 13(b) I 24 from top Rs. 65.619 Rs. 65,619 
43 1.15 . 14 I 4 from bottom assesse assessee 
45 J.15 .1 6 I 19 from bottom comping coming 
46 J .15. I 7(vi) I 21 from top are available are not available 
46 l.16 2 26 from top assessees, assessees. 
49 l.17(c) 3 3 from top 1980-81 a 1980-81 
49 1. I 7(d) 12 from bottom Delete S. No. 4 and dash there' against. 
50 l . l 7(iii)(a) l 18 from top maibinery machinery 
51 1 .17(iii}(b}(B) I 27 from tQp had has 
51 1. I 8(i} 2 1 from bottom 82,32 .97 8,232.97 
53 2.04 I 1 from bottom Provisieail provi~onal 
53 2 .06 2 5 from bottom arithmotical arithmetical 
54 2 .06(iii) 2 19 from top as are 
54 2 .06(iii) 2 20 from t op CIT. CIT's C.l.T. 
67 2. 18 I 8 from top cer tified clarified. 
70 2.21(i)(a) 2 . 15 from top subsequent substantial 
72 2 .22(iii) 2 1 from bottom Rs. 11, 74,840 Rs. ll ,74,849 
80 2.30 2 J 9 from bottom agreement Government. 

k 82 2 .31 1 15 from bottom tazable taxable 
87 2 .32(xiXa) 1 6 from bottom thes these 
90 2 .:n I 10 from top C.l.T.' C.I.T. 

:'<.. 92 2 . 33(ii)(b) 1 9 from bottom registeration registration 
93 2. 33(iii) 2 12 from top distributiors distributors 
93 2. 33(iii) 2 . 23 from top increase income 
94 2 . 33(iv)(b) l 19 from top 1982, 1982 a nd 
94 2.3'.'(vi)(a) 2 8 from bottom proviu~ :.· previous 
97 2 . 33(vi)~k) 2 20 from top aid sa id 

·98 2. 33(vi) ·J) I 20 from top 11 ,91,500 11,8 1,500 
98 2.34 2 18 from top than then 
99 2 .,14(e) 2 7 from top . J 982-81. The 1982-83 the 

103 2.J?(x) 2 13 from bottom al owed a llow.:d 104 · 2. 37(xiv) 2 15 from top Rs fl R• 
107 2. 39(i)(e) 2 27 from top it~ it i ' 
108 2. ~9(i i) 2 l 4 from bottom Po lent ion P o tentia l 
Ill 2 . 39(ix)(a) I 3 from bottom cour Court 
11 3 2.42 2 13 from bottom cariagc ca rriage 
11 9 2 .43 I 9 from bottom sucee- sur,cce-
124 2. 43(v) I 7 from bottom year 1975-76 for the a ;~cssment year 

J 975-76 
130 2. 47(ii i) 6 from top he the 
133 2 . 50(i i) 6 from bottom c G 

!" 
(item 9) 

133 2 . 50(ii) 2 l from top . HOI 10.H 
(item JO) .., 

24 from top ha ll 139 2.57 . ,.. sh11l 
144 2.64 2 l from bottom thc' c thc:rc 
146 2.06 I 26 from top 2. 06 2 .66 
146 2.06 I 22 from bottom exceed exceed 
146 2. 06 1 13 fro m bo ttom levy if levy of 
146 2.06 2 23 from top cnploye<l emp!Qy~'<i 
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(ii) --
Page Para No. Column Linc For Read No. No. 

J46 2.06 2 4from top credil c redit ... 146 2.06 2 5 from top asove above 147 2. 06(b) J 5 from top reserved reserve 147 2 .06(d) l 9 from bottom general reserve the general general reserve, the general 
·2.67(b) 

reserve, reserve 148 1 20 from top 1976-71 ] 976-77 150 2. 69(a) l 28 from top J,1 6,987 J ,1 6,897 150 2. 69~b) 2 6 from top fo for 150 2. 69 b) 2 21 from bottom no non-152 3. 06(i) 1 20 from top comsuted computed )71 3.16(iii)(b) I 21 from bottom underchange underch:irge 171 3. 16(iv) 2 26 from top cngery energy 178 3. 20C' i) l 3 from top thereo thereto 178 . 3. 20(iii) 2 8 fr0m bottom retarms returns 180 3. 20(i) l 24 from bottom exting wishmen t ext inguishment 181 3 . 21 (i i)(b) I 21 from bottom pruchased purchased 
19 from bottom 1, 10,700 I , I0,000 
16 from bottom renal # rental 181 3.21(ii)(c) 2 24 from top Delete " on" between 

~-Finance and have 
184 3 .22(i)(h) 2 20 from bottom betwteen between 186 3. 24(i) I 9 from bottom Incomet-ax .Income-tax 186 3.23 I 14 fro.ru bottom registeration registration 189 3.26(i!i) 2 25 from top far fo r 201 3.38 2 7 from bottom much made 202 3.40 2 21-22 from bottom the income-tax tha t 205 4.01 \ 21 ·from top 153. 49 153 .44 205 4 .02 l 35 from top 136 .93 136 .93* 206 4. 04(ii i)(b) 2 8 frC1m bottom undcrasscssments U nderassessmeo t 212 4 . 05A(v)(b) 1 14 from top adi•ic nal additional 212 4 .05A(vi) 2 6 fr0m tcp 26 20 212 4 .0SB 2 15 from bottom hading ho lding 
213 4 . 0SC 1 · 19 from bottom January February 213 4 .05C 2 4 from top assesment as~essment 
213 4.0SD 2 25 from bottom inteest interest 
216 4. 09 I 6 from top in on 217 4.11pi)(b) 1 18 from top even seven 
217 4.11 iii) 2 23 from top comnents comments 219 4. I 7(aJ{i) l 23 fro m top pacti ely pectivcly 
220 4 . 17(b)(ii) 2 18 from top he The -,l 222 4 . I 7(c )(iv) 2 21 from top ccount account 

32 from top percen per cent 
223 4 . 18(b) 2 8 from bottom pari/materia pari matcria 

~ 224 4 . 19 l 3 from bottom nade made 
224 4.19 1 2 from bottom able cable 
224 4.19(a) 2 15 from top 35750 3 5,750 
225 4.20 2 I Trom bottom Fnance Finance 
225 4 .20 2 6 from bottom 4 .45 34.45 
226 4.20 2 23 from bottom Pendecy Pend ency 

\\ 
227 4.20 2 2 from top 1962 1972 
227 4.20 2 3 from bottom 1985 1955 
229 4 .20 1 23 from top povisional provisional 
230 4. 20 2 18 from bottom catrificatioµ clarification 
233 4 .20 2 11 from bottom cetificate certificate 
235 4.20 2 21 from bottom 36.4 36. 04 

··I 237 4 .20 2 23 from bottom Deatment Department 
238 4. 20 2 12 from bottom 691 6. 91 
239 4. 20 I 9 from top withold withhold 
241 4.23 2 6 from bottom govercd governed 
245 4.27 2 5 from top the . The 
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